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AMENDMENT  TO  RULES. 


SUPREME  COTTRT  OP  NORTH  CAROLINA.' 


1.  WHEN  EXAMINED.  Applicants  for  li- 
cense to  practice  law  will  be  examined  on 
the  first  Monday  of  each  term,  and  at  no 


other  time.     All  examinations  will  be   In 
writing. 
Amended  and  adopted  Feb.  8,  1898. 
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(A  S.  O.  IR) 

WALTBRB  ei  rt.   t.   LAURBNS  COTTON 

MlIiLS  et  •!. 
(Supreme  Court  at  South  Carolina.    Sept  13, 

188a) 
ABATnnRT— PBHBnror  or  AxorBiB  Smr— Tbo- 

m  AMD  COKyUUIOX— FOHITIVB  Pamaoxs— Ap- 
PKAI.— NOTIOI — BSBTIOI—  ExcBPnos*—  8u»K- 
CIBNCT— RbYIBW. 

1.  The  pendencT  of  another  action  will  not 
abate  the  tidt,  where  the  action  referred  to  ia 
proeecnt^  hj  only  one  of  the  present  plain- 
tifb,  and  ia  for  the  recovery  of  personal  prop- 
erty alone,  while  the  present  action  indades  a 
demand  for  punitiTe  damages. 

2.  Defendanta  forcibly  took  diarge  ot  plain- 
tiffs' property  aa  they  were  in  the  act  of  lear-. 
ins  town  to  seek  work  elsewhere,  and  it  was 
alleged  that  snch  seizure  was  prompted  by  a 
desire  that  plaintiffs  shoald  be  thereby  forced 
to  remain  and  Ubor  with  defendants.  Bdd, 
that  a  nonsuit  aa  to  demand  for  punitive  dam- 
agea  was  properly  refused.  (By  a  divided 
conrtt. 

5.  Exceptions  alleging  error  in  giving  or  r»- 
fusing  certain  numbered  requests  for  instruc- 
tions, or  "in  charging  on  the  facts,"  or  in  not 
setting  a  verdict  aside,  will  not  be  considered, 
aa  they  fail  to  set  out  what  appellants  desire 
the  court  to  consider. 

4.  Under  the  constitutional  requirement  that 
the  supreme  court  must  pass  on  every  question 
that  fairly  rises  or  is  presented  by  the  record, 
questions  directed  to  jurisdiction  on  alleged  fail- 
ure ot  notice  of  appeal  will  be  considered,  even 
where  the  case  is  dismissed  on  its  merits. 

6.  (3ode  (3iT.  Proc.  t  84i5,  requires  that  writ- 
ten notice  of  appeal  shall  be  served  on  the  op- 
posite party  or  Jus  attorney  witliln  10  days  aft- 
er the  rising  of  the  circuit  court.  Section  411 
provides  that,  in  case  of  service  by  mail,  the 
notice  must  be  deposited  in  the  post  office,  di- 
rected to  the  person  on  whom  it  is  to  be  served 
at  his  place  of  residence,  and  the  postage  paid. 
Notice  with  postage  paid  was  deposited  in  the 
post  office,  directed  to  the  attorney  of  respond- 
ents at  1  o'clock  on  the  tenth  day  after  the  ris- 
ing of  the  drcnit  court,  but  did  not  reach  such 
attorney  until  the  eleventh  day.  HM  a  snffi< 
dent  service; 

Appeal  from  common  {deaa  drcoit  court  of 
I^mrens  county;  James  Aldrich,  Judge. 

Action  by  J.  C.  Walters  and  MoUle  Walters 
against  the  Laurens  O>tton  Mills  and  others. 
From  a  Judgment  for  plaintitts,  defendants  ap- 
peaL    Affirmed. 

JN.  B.  Dial,  tor  appdlanta  John  J.  McMa- 
baa,  for  respondenta. 

?>OPS;  J.    The  plaintlfh  having  recoTered 
udgment  for  the  recorery  of  certain  proper^ 
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ty,  and  also  a  Judgment  for  punitive  dama- 
ges, the  defendanta  now  appeal  to  this  court 
for  a  reversal  of  such  Judgment. 

Qidte  a  number  of  the  exceptions  raise  the 
question  as  to  whether  the  defendants  wer« 
not  entitled  to  Introduce  testimony,  both 
oral  and  written,  relating  to  a  suit  of  Mol- 
lie  Walters,  who  is  one  of  the  plaintiffs  here, 
against  the  defendant  the  lAurens  O>tton 
Mills,  before  a  magistrate,  for  the  recovery 
of  the  same  personal  property  referred  to 
in  the  action  at  bar.  The  circuit  Judge  re- 
fused to  allow  such  testimony  to  be  ad- 
mltted.  It  appears  from  the  "case"  that 
the  suit  In  the  magistrate's  court  referred  to 
was  between  one  of  the  plaintiffs  only,  and 
sought  to  recover  personal  property  alone; 
while  in  the  case  at  bar  the  plaintiffs  are  J.  0. 
Walters  and  Mollle  Walters,  the  dtfendants 
are  the  Laurens  Cotton  Mills  and  W.  B.  Lu- 
cas, and  the  object  of  the  suit  at  bar  is  not 
only  the  recovery  of  the  personal  property, 
but  also  punitive  damages.  The  law  is  weU 
settled  that,  in  order  for  the  plea  of  the  pen- 
dency of  another  action  to  defeat  another  suit, 
three  things  must  appear:  (1)  The  parties 
must  be  the  same.  (2>  Identity  in  the  thing 
sued  for.  (3)  Identity  in  the  cause  of  action. 
These  conditions  are  not  answered.  Hence 
there  was  no  error  in  the  circuit  Judge,  as  here 
alleged  in  ttie  first,  second,  third,  fifth,  and 
sixth  ezcepttons. 

Again,  the  appellants  insist  that  the  circuit 
Judge  erred  in  refusing  to  grant  a  nonsuit  as 
to  plalntUTs'  second  cause  of  action,  which 
was  for  punitive  damages.  It  is  now  settled 
law  that  If  there  is  any  evidence— legal  evi- 
dence—tending to  prove  the  cause  of  action  aa 
alleged  by  plaintiffs,  it  is  not  the  duty  of  the 
Judge  to  grant  any  nonsuit;  the  Issue  must  go 
to  the  Jury.  By  looking  into  the  testimony  as 
It  i^pears  in  the  "case,"  it  is  seen  that  the 
defendants  forcibly  took  charge  of  plaintiffs' 
property  Just  as  they  were  in  the  act  of  leav- 
ing the  town  of  Laurens  to  seek  work  else- 
where, and  it  was  alleged  that  such  seizure 
was  prompted  by  a  desire  that  plaintiff* 
should  be  thereby  forced  to  remain  and  laboi 
with  the  defendants.  -Of  course,  these  were 
questions  of  fact  for  the  jury.  Punitive  dam- 
ages are  awarded  in  our  courts.  Spellman  v. 
Railroad  Ck).,  86  S.  a  176,  U  S.  B.  847,  and 
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cases  therein  cltefl.    There  was  no  error  as 
here  complaiDed  of. 

The  defendants'  eighth,  ninth,  tenth,  and 
eleventh  exceptions  are  as  follows:  "(8)  Be- 
cause he  erred  In  charging  plaintiffs'  seventh 
request  (9)  Because  he  erred  in  not  char- 
ging defendants'  first,  second,  and  third  re- 
quest (10)  Because  he  erred  in  charging  on 
the  facts,  in  violation  of  the  constitution  of 
this  state.  (11)  Because  he  erred  In  not  set- 
ting the  verdict  aside,  and  ordering  a  new 
trial."  We  will  positively  decline  to  pass  up- 
on these  requests,  because  they  fall  to  comply 
with  the  requirements  of  our  mles,  In  this: 
that  they  each  fall  to  specify  and  set  out  what 
It  is  the  appellants  desire  us  to  consider. 
Again  and  again  this  court  has  directed  the 
attention  of  counsel  to  this  matter.  Possibly 
a  refusal  by  us  to  permit  snch  disregard  of 
mles  may  cause  such  rules  to  be  noticed  by 
the  bar.  It  will  be  noticed  that,  so  far  as 
we  have  considered  the  respondents'  point,  the 
court  Is  without  Jurisdiction  to  entertain  the 
appeal,  because  notice  of  appeal  was  not  serv- 
ed upon  the  respondents'  attorney  within  10 
days  after  the  rising  of  the  court  of  common 
pleas,  when  the  Judgment  was  rendered.  In- 
asmuch as  the  appeal  must  be  dismissed  upon 
the  merits.  It  might  seem  that  our  duty  to 
pass  upon  this  objection  as  to  the  Jurisdiction 
did  not  exist  The  constitution  requires  this 
court  however,  to  pass  upon  every  question 
that  fairly  arises,  or  is  presented  by  the  rec- 
ord. We  cannot  agree  with  the  respondents 
for  the  following  reasons,  briefly  stated:  It 
Is  in  the  power  of  the  general  assembly  to  pro- 
vide the  method  In  which  appeals  are  to  be 
presented  to  this  court.  The  general  assem- 
bly has  declared  that  this  court  may  disregard 
any  errors  In  the  preparation  of  papers  for 
appeal,  except  the  notice  of  appeal.  This  be 
Ing  so,  we  cannot  be  too  careful  In  observing 
this  requirement  of  the  statute.  Section  846 
of  our  Code  of  Civil  Procedure  requires: 
'•*  •  *  And  iB  all  other  appeals  to  the 
supreme  court  the  appellant  or  his  attorney 
shall,  within  ten  days  after  the  rising  of  the 
circuit  court,  give  like  notice  [written]  of  his 
intention  to  appeal  to  the  opposite  party  or  his 
attorney.  •  •  •"  It  will  be  observed  that 
written  notice  to  the  opposing  party  or  his  at> 
torney  is  required;  so  that,  as  to  the  service 
of  this  written  notice,  we  must  look  elsewhere 
In  the  Code  for  guidance.  Section  408  pro- 
vides: "Notices  shall  be  In  writing,  and  no- 
tices and  other  papers  may  be  served  on  the 
party  or  attorney,  in  the  manner  prescribed  in 
the  next  three  sections,  when  not  otherwise 
provided  by  this  Code  of  Procedure."  We 
look  in  vain  through  the  Code  of  Procedure 
for  any  other  directions  regulating  the  service 
of  notices  of  appeal  other  than  those  fixed  in 
sections  409,  410,  and  411.  Hence  they  apply. 
Section  409  substantially  directs  that  In  the 
event  personal  service  of  the  notice  Is  desired, 
bow  It  shall  be  done.  Section  410  provides: 
"Service  by  mall  may  be  made  where  the  per- 
son making  the  service  and  the  person  on 


whom  It  Is  to  be  made  reside  In  different 
places  between  which  there  is  a  regular  com- 
munication by  malL"  The  attorney  for  plain- 
tiffs resided  in  the  dty  of  Columbia,  in  this 
state,  and  the  attorneys  for  defendants  resided 
In  the  city  of  Lanrens,  In  this  state,  and  there 
is  a  regular  communication  by  mall  between 
the  two  places  Just  named.  Section  411  pro- 
vides: "In  case  of  service  by  mail,  the  i>aper 
must  be  deposited  In  the  postofflce,  addressed 
to  the  person  on  whom  It  Is  to  be  served,  at 
his  place  of  residence,  and  the  iwstage  paid." 
It  is  admitted  the  notice  was  deposited  by  the 
appellants  In  the  post  office  at  Laurens,  ad- 
dressed to  the  attorney  for  respondents  at  Co- 
lumbia, S.  C.,  postage  prepaid,  at  1  o'clock 
of  the  afternoon  on  the  tenth  day  after  the 
rising  of  the  court,  but  did  not  reach  respond- 
ents' attorney  at  Columbia  by  mall  until  the 
eleventh  day.  This  court  had  decided  in  the 
case  of  Sullivan  v.  Speights,  12  S.  C.  562,  that 
"the  service  was  complete  from  the  time  the 
paper  to  be  served  is  deposited  In  the  post 
office,  addressed  to  the  person  upon  whom  It 
Is  to  be  served,  at  the  place  of  his  residence, 
with  the  postage  paid."  Hence  we  think  we 
have  Jurisdiction  to  hear  the  appeal,  but,  as 
before  remarked.  It  must  be  dismissed  on  the 
merits. 

The  members  of  this  court  being  equally  di- 
vided In  opinion,  under  the  constltntlon,  the 
Judgment  of  the  circuit  conrt  stands  affirmed. 

GARY,  A.  J„  concnrs. 

JONBS,  3.  1  agree  with  the  Chief  Jnstlce 
that  there  was  a  total  failure  of  evidence  as 
to  the  second  csnse  of  action,  and  that  the 
circuit  court  erred  In  refusing  the  motion  for 
nonsuit  as  to  that  cause  of  action.  On  this 
ground  there  should  be  a  new  trial.  I  do  not 
think  there  was  error  in  the  ruling  of  the 
circuit  court  as  to  the  record  of  the  magis- 
trate's court  The  defense  was  pendency  of 
another  action  between  the  same  parties  for 
the  same  cause  of  action.  The  circuit  court's 
ruling  was  based  expressly  on  this  defense, 
and,  as  It  Is  not  disputed  that  the  parties  to 
both  actions  were  not  the  same,  the  ruling 
was  correct.  In  this  connection  it  was  not 
suggested  that  the  record  was  competent  as 
against  Mrs.  Mollle  A.  Walters  on  the  question 
whether  the  proi>erty  sued  for  belonged  to  Mrs. 
Walters  alone,  or  to  her  and  her  husband  Joint- 
ly. Later  in  the  progress  of  the  case  the  cir- 
cuit court  expressly  ruled  that  said  record 
could  be  UMd  to  contradict  Mrs.  Walters'  tes- 
timony. On  this  line  appellant  was  not  re- 
stricted in  showing  what  Mrs.  Walters  did  In 
the  proceeding's  before  the  magistrate,  and  her 
affidavit  therein  as  to  her  ownership  of  the 
property,  etc.,  was  Introduced  In  evidence. 

McIVBR,  0. 3.  (dlasenting).  It  seems  to  me 
that  there  are  two  grounds  upon  which  a  new 
trial  should  be  granted  In  this  case:  (1)  Be- 
cause of  error  In  ruling  out  the  testimony  as 
to  the  action  brought  in  the  magistrate's  court 
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by  the  plaintiff  MoIIte  A.  Walters  against 
these  defendants  for  the  recovery  of  the  same 
goods  sued  for  In  this  action.  (2)  Becaoae  of 
error  In  refnsing  the  motion  for  a  nonsuit  aa 
to  the  second  cause  of  action  stated  in  the 
complaint 

While  It  may  be  quite  true  that  the  record 
of  the  former  action  was  not  competent  as  a 
bar  to  this  action,  for  lack  of  the  necessary 
Identity  of  parties,  yet  it  was  competent,  as 
well  as  pertinent  to  the  question  as  to  whether 
the  goods  sued  for  belonged  to  the  plalntifTs 
jointly,  or  to  one  of  them  separately. 

Aa  to  the  second  ground,  the  allegation  in 
the  complaint  upon  which  the  second  cause  of 
action  was  based  was  that  the  defendants 
"forcibly,  maliciously,  and  oppressively,  with 
design  to  reduce  plaintiffs  to  destitution  and 
dependence,  and  thus  to  compel  them  to  re- 
main in  the  employ  of  the  said  corporation 
against  their  will,  and  to  work  for  the  said  cor- 
poration upon  Its  own  terms,"  seized  and  car- 
ried away  the  goods  sued  for,  and  "detained 
the  same  unlawfully,  maliciously,  and  oppres- 
rively,  with  design  to  intimidate  their  remain- 
ing employes,  and  deter  them  from  exercis- 
ing their  rights  as  freemen  to  go  at  will,  and 
pursuant  to  defendants'  general  policy  and 
system  of  oppression  and  tyranny  In  that  re- 
gard." I  am  unable  to  find  any  testimony 
whatever  which  even  tends  to  sustain  these 
allegations,  or  any  one  of  them.  On  the  con- 
trary, the  testimony  of  both  of  the  plaintiffs 
tends  to  show  that  the  whole  controversy 
arose  out  of  a  dispute  between  the  parties  as 
to  the  amount  the  plaintiff  J.  C.  Walters  was 
owing  the  company,  and  whether  the  goods 
taken  were  to  stand  aa  security  for  any 
amount  that  might  be  due;  and,  so  far  as  I 
can  perceive,  there  was  not  the  slightest  evi- 
dence that  the  defendants  acted  either  mall 
cionsly  or  oppressively,  or  were  actuated  with 
any  design  to  force  the  plaintiffs  to  remain  In 
their  employ.  For  these  reasons,  thus  briefly 
indicated,  I  am  compelled  to  dissent 
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SATGHBB  et  aL  ▼.  OBICB  et  al. 

(Supreme  Court  of  South  Carolina.    Sept  S, 

1898.) 

▲sviitSB  PossissiON — PRasnaTioir — Disabiutt 

or  OwMiB  —  Accrual  or  Causb  or  Ao- 

TioH— Wn.L»— TiTLB  or  Dbvibbb. 

1.  In  an  action  for  possession  of  land  which 
has  been  held  by  a  stranger  for  more  than  20 
years,  where  there  is  no  evidence  that  his  pos- 
session was  permissive,  or  in  subordination  to 
plaintUFs  ri^ts,  it  Is  presumed  to  have  been 
adverse. 

2.  Under  Code  Civ.  Proc.  |  108,  providing 
that  to  prevent  or  arrest  the  runnine  of  the 
•tatnte  m  limitations,  a  person  entitled  to  com- 
mence an  acti<«  for  lands  must  show  a  disabil- 
ity "at  the  time  such  title  shall  first  descend 
or  accrue,"  the  fact  that  plaintiff  Is  a  minor 
when  the  action  is  commenced  does  not  arrest 
the  statnte,  where  it  has  already  commenced  to 
ran  against  the  one  under  whom  the  minor 
claims. 

3.  While  there  is  no  statute  limiting  the  time 
for  admitting  a  will  to  probate,  and  while  Rev. 


St  1893,  S  2006,  provides  that  no  devtee  shaU 
be  admitted  as  evidence  until  after  probate  of 
the  will,  yet  the  title  of  a  devisee  vests  imme- 
diately on  testator's  death,  and  hence  it  is  from 
that  time  that  the  statute  of  limitationB  com- 
mences to  run  against  his  right  of  action  to 
recover  the  land. 

Appeal  from  common  pleas  circuit  court  of 
Edgefield  county. 

Action  by  Amos  W.  Satcher  and  others 
against  Lucretla  Grice  and  others.  From  a 
Judgment  of  nonsuit  plaintiffs  appeal.  Af- 
firmed. 

Croft  &  Tillman,  for  appellants.  Sbeppara 
Bros.,  for  respondents. 

JONES,  J.  This  is  an  action  to  recover  the 
possession  of  land,  and  the  appeal  is  from  a 
judgment  of  nonsuit  based  on  the  ground  that 
plaintiffs'  action  Is  barred  by  the  statute  of 
limitations.  The  plaintiffs  claimed  title  to  the 
land  In  dispute  under  the  will  of  their  grand- 
father, Amos  W.  Satcher,  Sr.,  who  died  in 
1842,  seised  and  possessed  of  the  said  land. 
The  will  was  dated  January  18,  1842,  but  was 
not  probated  until  in  May,  1896,  a  few  days 
before  the  commencement  of  this  action.  The 
second  clause  of  the  will  devised  the  land  to 
his  daughters,  Lizzie,  Cherry,  and  Nancy,  and 
the  third  clause  devised  the  same  land  to 
them,  "to  hold  Jointly  as  long  as  they  live,  ana, 
should  either  die  without  issue,  their  part  to 
go  to  the  other,  and  at  their  death  to  their 
brothers  and  sisters,  and  to  their  issues  of 
their  bodies."  Lizzie  and  Nancy  died  previous 
to  18C0,  without  issue.  Cherry  married  El- 
dred  S.  Grice,  and  died,  without  issue,  in  1871, 
in  possession  of  the  land.  Eldred  S.  Grice  re- 
mained In  possession  until  his  death,  in  1895. 
Some  time  after  the  death  of  his  first  wife. 
Cherry,  Eldred  S.  Grice  married  the  defendant 
Lucretla  Grice,  who,  with  her  son  and  co-de- 
fendant have  been  In  possession  since  hl» 
death.  The  plaintiffs  are  the  children  or  la 
sue  of  Ira  H.  Satcher,  Henry  Satcher,  and 
Lois  Watson,  who  were  children  of  the  testa- 
tor. These  brothers  and  sisters  of  Cherry 
were  living  at  the  time  of  her  death,  In  1871. 
Under  this  will  Cherry  took  a  life  estate  in 
the  land,  and  at  her  death  the  brothers  and 
sisters  named  took  a  fee  conditional,  the 
words  "and  to  their  issues  of  their  bodies"  be- 
ing words  of  Inheritance,  and  not  of  pur- 
diase.  The  possession  of  Eldred  S.  Grice,  a 
stranger  to  the  will,  having  begun  In  1871, 
and  having  continued  for  more  than  20  years 
previous  to  his  death,  without  any  evidence 
that  it  was  permissive  or  in  subordination  to 
rights  of  others  under  the  will,  is  presumed 
to  have  been  adverse.  The  statute  of  limita- 
tions, being  20  years  at  the  time  of  the  death 
of  the  life  tenant  Cherry,  commenced  to  run 
against  the  tenants  in  fee  conditional,  all 
of  whom  were  snl  juris,  in  1871,  whereas  the 
action  was  not  commenced  until  1896.  It  ia 
contended  that  one  of  the  plaintiffs  was  a 
minor  when  the  action  was  commenced,  and 
that  this  fact  saves  the  statute.  The  minor  In 
question  was  born  June  14, 1876,  and  the  stat- 
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ate  had  commenced  to  ran  against  her  father, 
Ira  Satcher,  under  whom  she  must  claim,  and 
could  not  be  arrested  by  such  disability.  Shn- 
brlcb  T.  Adams.  20  S.  C.  62. 

It  Is  further  argued  that  the  statute  did  not 
commence  to  run  against  plaintiffs  nntil  the 
probate  of  the  will,  in  1896,  at  which  time 
it  Is  alleged  the  right  of  action  accrued.  It  Is 
true  that  there  Is  no  statute  in  this  state  lim- 
iting the  time  during  which  a  will  may  bo 
admitted  to  probate,  and  it  Is  true  that  sec- 
tion 2006,  Rev.  St.  1883,  provides  that  "no  de- 
Tlse  of  real  estate  shall  be  admitted  as  evi- 
dence in  any  ease  until  after  probate,"  etc.; 
but  these  facts  cannot  In  any  way  control  the 
operation  of  the  statute  of  limitations  In  ref- 
erence to  actions  to  recover  the  possession  of 
land.  The  effect  of  the  probate  of  a  will  is 
to  establish  the  fact  that  the  will  has  been  ac- 
cording to  the  form  prescribed  by  statute,  or, 
in  other  words,  to  ascertain  the  original  va- 
lidity of  the  wUl.  Burlcett  v.  Whlttemore,  36  S. 
C.  433,  15  S.  E.  616;  19  Am.  &  Eng.  Enc.  Law, 
181.  Since  the  fee  cannot  be  In  abeyance,  a 
devisee  of  land  taltes  under  the  will  directly 
from  the  testatoc,  immediately  on  his  death. 
Crossland  v.  Murdock,  4  McCord,  217;  19  Am. 
&  Eng.  Enc.  Law,  181. '  Such  title,  therefore, 
vests  on  the  death  of  the  testator,  and  not  at 
the  probate  of  the  will.  The  probate,  when- 
ever it  occurs,  relates  back  to  the  death  of  the 
testator.  The  devisee's  cause  of  action  against 
a  trespasser  on  the  devised  land  accrues  at  the 
time  of  the  trespass.  To  prevent  or  arrest 
the  running  of  the  statute,  the  pferson  enti- 
tled to  commence  an  action  to  recover  land 
must  show  a  disability,— as  Infancy  "at  the 
time  such  title  shall  first  descend  or  accrue." 
Code  Civ.  Proc.  i  108.  In  this  case,  as  shown, 
the  right  of  action  accrued,  on  the  death  of  the 
life  tenant,  In  ]871,  to  the  tenants  in  fee  con- 
ditional, the  parents  of  the  plaintiffs,  then  un- 
der no  disability.  This  conclusion  renders  It 
unnecessary  to  consider  the  other  grounds  up- 
on which  the  motion  for  nonsuit  was  based. 
Tbe  Judgment  of  t;he  circuit  court  Is  affirmed. 

(M  Va.  OT) 

ARTRIP  T.  RASNAKB  et  aL 

(Supreme  Court  of  Appeals  of  Virginia.    Jnly 

11,  189a) 

I>^»DB— MBNTAL  ISCJtPAOITT—EviDBWOB  — PAIW 
XSBaHIF— MORTOAG  EB— Ll  BH— FORB- 

CLqscRS — Bale. 

1.  In  a  suit  to  foreclose  a  mortrage,  wherein 
defendant  alleged  want  of  capaaty  to  execute 
the  instrument,  evidence  merely  that  she  was 
lU  Mven  or  eight  months  before  the  mortgage 
was  made,  and  acted  queerly  at  times  not  speci- 
fied, did  not  show  a  general  deranpment,  shift- 
ing tbe  burden  of  proof  on  complainant  to  show 
her  legal  capacity  to  contract  when  the  deed 
was  executed.  ..    ^  ...      ^ 

2.  TesUmony  of  persona  present  at  the  fac- 
tum ot  a  deed,  as  to  the  mental  condition  of 
one  of  the  contracting  parties,  ia  of  more  weight 
than  the  opinioos  of  witnesses  based  on  the 
erratic  conduct  of  such  party.     ,  ,  ,     , 

8.  Partnership  relation  la  precluded  where  a 
party  avers  that  he  had  no  part  or  parcel  in 
the  profits  of  the  business,  and  acted  onlj  as 
salesman  and  servant. 


4.  To  decree  a  sale  of  land  under  a  mortgage 
wherein  parties  contract  for  a  sale,  witl^ont  first 
having  a  reference  to  a  commissioner  to  report 
liens,  where  no  qnestion  ot  priority  of  liens  la 
raised,  is  not  erroneous. 

5.  A  mortgage  remains  a  lien  until  the  debt 
It  was  given  to  secure  is  satisfied,  and  Is  not 
affected  by  a  change  in  the  evidence  of  Indebt- 
edness. 

Appeal  from  circuit  court,  Buchanan  county. 

Separate  bills  by  3.  3.  Rasnake  &  Son 
against  Floyd  Artrlp  and  Alice  Artrlp,  by  M. 
T.  Browning  against  Floyd  Artrlp,  and  by 
Alice  Artrlp  against  Floyd  Artrlp.  The  caus- 
es were  he.ard  together,  and  a  decree  was 
rendered,  from  which  Alice  Artrip  appeals. 
Affirmed. 

Wm.  B.  Burns,  for  appellant.  Finney  .& 
SUnson,  S.  W.  WlUiams,  and  R.  Walter  Dot- 
son,  for  appellees. 

CARUVVELL,  J.  This  is  an  appeal  by  Alice 
Artrip  to  a  decree  of  the  circuit  court  of  Bu- 
chanan county,  rendered  October  3,  1896,  lo 
tbe  following  named  causes,  heard  together: 
J.  H.  Rasnake  &  Son  against  Floyd  Artrip  and 
Alice  Artrlp.  M.  T.  Browning  against  Floyd 
Artrip.  and  Alice  Artrip  against  Floyd  Artrip. 

In  the  first-named  cause,  the  bill,  filed  in 
August,  1895,  alleges  that  Floyd  Artrlp  and 
Alice,  his  wife,  are  Indebted  to  the  complain- 
ants for  the  purchase  price  of  a  stock  of  goods 
and  merchandise  sold  by  complainants  to  the 
defendants,  to  the  amount  of  $1,438.79,  for 
which  amount  Floyd  and  Alice  Artrip  execut- 
ed their  Joint  bonds,— one  for  (280,  payable  in 
4  months,  and  three  for  $384.79,  payable,  re- 
spectively, at  8,  12,  and  18  months,  after  their 
date,''-and  secured  their  payment  by  mortgage 
dated  March  2,  1893,  to  complainants,  J.  H. 
Rasnake  &  Son,  conveying  a  tract  of  180  acres 
of  land,  another  of  50  acres,  and  another  of  64 
acres,  all  situate  in  Buchanan  county,  and  all 
the  real  estate  owned  by  the  defendants;  that 
the  mortgage  was  duly  executed  and  delivered 
by  defendants,  Floyd  Artrlp  and  wife,  to  com- 
plainants, bnt  was  never  put  to  record  In  the~ 
clerk's  office  of  Buchanan  county  court,  be- 
cause complainants  had  Implicit  confidence  In 
the  honesty  and  integrity  of  Floyd  Artrip,  and 
at  that  time  also  In  Alice  Artrip,  and  therefore 
did  not  go  to  the  expense  and  trouble  of  re- 
cording same;  that  Floyd  Artrip  paid  tbe  $280 
bond  in  full,  and  July  16,  1894,  paid  a  large 
part  of  the  second-named  bond  of  $384.79,  and 
on  that  date  he  and  his  wife,  Alice,  executed 
their  joint  bond  to  complainants,  payable  one 
day  after  date,  for  $157,  the  balance  due  on 
this  bond,  and  upon  the  bond  of  $157  Floyd 
Artrlp  made  a  number  of  payments,  the  date 
and  amount  of  each  payments  being  given; 
and  that  on  the  second  bond  for  $384.79  Floyd 
Artrlp  had  paid  $175. 

It  Is  further  alleged  that  complainants  bad 
caused  an  attachment  In  this  suit  to  be  issued 
and  levied  upon  certain  lands  belonging  to 
Alice  Artrip,  and  that  the  rents  and  proflta 
of  the  lands  for  five  years  will  not  pay  the 
debt  of  complainants  and  "keep  down  the 
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Interest  on  tbe  same."  The  prayer  of  tbe  bill 
Is  that  a  sale  of  tbe  land  be  made  to  pay  com- 
plainants' debts,  etc. 

The  bill  was  taken  for  confessed  as  to  Floyd 
Artrlp,  but  Alice  Artrlp  filed  her  demurrer  and 
answer  thereto,  and  in  her  answer  says  that 
■he  was  Incapable  of  transacting  any  business 
at  the  time  the  mortgage  Is  said  to  hare  been 
executed.  That  the  goods  were  sold  to  Floyd 
Artrlp,  who  alone  made  the  purchase,  and 
tbat  they  were  delivered  to  him.  She  denies 
any  participation  In  the  negotiations  for  the 
stock  of  goods,  and  ayers  tbat  Floyd  Artrlp, 
her  husband,  had  no  defense  to  make  to  the 
suit;  his  object  being  to  have  the  lands  of  re- 
spondent sold  to  satisfy  his  debt  That  the 
180-acre  tract  of  land  In  the  blU  mentioned 
belongs  to  her,  and  Is  a  part  of  a  450-acre 
tract  that  was  deeded  to  her  and  her  husband, 
Floyd  Artrlp,  Jointly  In  exchange  of  lands  that 
belonged  to  her.  That  therefore  tbe  lands  be- 
longed to  respondent,  and  Floyd  Artrlp  had  no 
interest  In  tbem.  She  further  avers  that  com- 
plainants bad  knowledge  of  this  fact  at  the 
time  her  slgnatore  was  procured  to  tbe  papers 
creating  the  debt  and  that  no  effort  was  xnade 
to  make  the  debt  out  of  tbe  personal  property 
of  Floyd  Artrlp;  asks  that  the  mortgage  be 
annulled  as  to  her;  but  avers  that  the  lands 
will  rent  for  enough  In  five  years  to  pay  the 
debts,  if  the  court  should  be  of  opinion  tbat 
her  land  la  bound  for  the  debt  alleged  In  the 
bllL 

In  the  second  of  the  causes  named  above,  M. 
T.  Browning's  bill,  filed  January,  1896,  alleges 
that  he  obtained  a  Judgment  before  a  Justice 
of  the  peace  for  $25,  with  Interest  from  tbe 
26tb  day  of  July,  1896,  until  paid,  and  80 
cents  costs,  against  Floyd  Artrlp;  tbat  the 
same  had  been  duly  docketed  in  the  clerk's 
office  of  Buchanan  county,  and  Is  a  lien  upon 
the  lands  owned  by  Floyd  Artrlp  In  Buchanan 

county,  containing acres;  that  there  are 

other  Judgments  against  him,  and  the  lands 
will  not  rent  for  enough  In  five  years  to  pay 
these  Judgements.  An  account  of  liens  and 
their  priorities  was  asked  for,  ordered,  and 
made,  as  Floyd  Artrlp  made  no  defense  to  this 
suit 

In  the  third-named  suit  of  Alice  Artrlp 
against  Floyd  Artrlp,  instituted  In  August, 
1896,  complainant  alleges  that  she  was  indu- 
ced by  tbe  defendant  Floyd  Artrlp  to  exchange 
certain  lands  she  owned  in  Russell  county,  Va., 
for  a  certain  450-acre  tract  In  Buchanan  coun- 
ty, owned  by  one  J.  C.  Artrlp;  that  J.  0.  Ar- 
trip  gave  Floyd  Artrlp  $360  to  boot  or  differ- 
ence In  the  exchange  of  the  two  tracts,  and 
that  a  deed  was  made  to  the  complainant  and 
defendant  Jointly  by  J.  C.  Artrlp  for  the  450- 
acre  tract;  that  Floyd  Artrlp  had  no  interest 
in  her  Russell  county  lands,  and  should  not 
have  been  mentioned  In  the  deed  for  the  Bu- 
chanan county  land  as  one  of  tbe  grantees, 
but  that  be  controlled  tbe  whole  matter,  and 
bad  the  deed  made  as  be  desired;  that  he  took 
tbe  $360,  and  used  it;  that  at  the  date  of  the 


deed,  September  10, 1885,  complainant  was  an 
infant  and  that  while  yet  an  Infant  tbe  de- 
fendant Induced  her  to  Join  In  conveyances 
with  him  for  parts  of  the  450-acre  tract  and, 
after  he  bad  disposed  of  the  timber,  brought 
suit  against  her  in  the  circuit  court  of  Buchan- 
an county,  and  obtained  a  decree  at  tbe  May 
term,  1896,  granting  him  a  divorce  a  vinculo 
matrimonii;  that  since  then  be  has  occupied 
the  remainder  of  the  450-acre  tract  viz.  about 
180  acres,  collecting  the  rents  and  receiving 
the  benefits  therefrom,  etc.  Sbe  prays  that 
tbe  defendant  be  compelled  to  convey  this 
180-acre  tract  of  land  to  her,  account  to  her 
for  the  $360,  and  for  the  rents.  Issues,  and 
profits  of  the  land  for  the  past  five  years,  eta; 
but  that  If  she  is  not  entitled  to  this  relief, 
then  partition  of  tbe  land  be  had  iMtween 
her  and  the  defendant 

This  bill  the  defendant  Floyd  Artrlp  answer- 
ed, and,  after  stating  tbat  be  had  no  defense 
to  make  to  the  other  two  suits,  tbat  tbe  claims 
were  Just  etc.,  be  admits  as  true  the  allega- 
tions of  the  bill  that  complainant  owned  tbe 
Russell  county  land  exchanged  for  tbe  Bu- 
chanan county  land,  but  denies  tbe  other  al- 
legations of  the  bill  generally. 

Numerous  deirasltlons  were  taken  In  tbe 
first-named  cause,  and  upon  tbe  hearing  of 
the  three  causes  together,  on.  the  pleadings 
therein,  respectively,  the  depositions  and  affi- 
davits therein,  and  the  report  of  the  liens 
against  Floyd  Artrlp  made  in  the  second- 
named  cause,  tbe  court  confirmed  the  report  of 
liens,  and,  ascertaining  In  its  decree  the  pri- 
ority and  amount  of  the  lien  of  complainants, 
J.  H.  Basnake  &  Son,  asserted  in  the  first- 
named  suit  decreed  that  the  lands  conveyed 
in  the  mortgage  held  by  J.  H.  Rasnake  &  Son, 
with  the  exception  of  the  64-acre  tract  or 
enough  thereof,  be  sold  by  a  commissioner  of 
the  court  appointed  for  the  purpose,  to  pay  off 
and  discharge  the  Indebtedness  shown  by  tbe 
decree. 

The  grounds  of  error  assigned  in  the  peti- 
tion for  this  appeal  are:  (1)  "The  proof  clear- 
ly shows  that  Alice  Artrlp  was  not  competent 
to  make  a  contract  at  the  time  Floyd  and  said 
Alice  made  and  signed  the  trust  deed  referred 
to."  And  (2)  "It  was  error  in  the  court  to 
decree  a  sale  of  the  lands  of  Alice  Artrlp." 

No  attempt  was  made  by  appellant  to  sus* 
tain  by  proof  her  defense  set  up  In  her  an- 
swer to  the  bill  of  J.  H.  Rasnake  &  Son,  ex- 
cept on  tbe  Issue  of  Insanity.  She  bad  never 
been  adjudged  a  lunatic,  and,  while  there  is 
some  evidence  that  she  was  111  seven  or  eight 
months  before  the  mortgage  to  J.  H.  Rasnake  - 
&  Son  was  executed,  and  acted  "queerly  or 
strangely"  at  times,  without  saying  when,  It 
wholly  falls  to  show  a  general  derangement, 
whereby  tbe  burden  was  shifted  to  J.  H.  RaS- 
nake  &  Son  to  show  her  legal  capacity  to  con- 
tract when  tbe  mortgage  was  executed  and  de- 
livered to  them,  if  It  sbows  at  any  time  that 
she  was  Incapable  of  contracting  the  debt  1 
GreenL  Ev.  i  81;  2  Greenl.  Ev.  p.  336,  {  871; 
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Slshbnrne  t.  Ferguson's  Heirs,  84  Ya.  107, 
108,  4  &  B.  676;  2  Minor.  Inst  p.  644. 

On  the  other  hand.  It  is  not  only  shown  that 
she  made  no  sort  of  objection  to  signing  the 
bonds  or  mortgage,  but  urged  her  husband  to 
make  the  purchase  of  the  stock  of  goods,  and 
16  months  afterwards  united  In  the  bond  given 
for  the  balance  due  on  one  of  the  bonds  secur- 
ed by  the  mortgage.  One  of  the  five  persons 
present  when  the  bonds  and  mortgage  were 
executed.  Introduced  as  a  witness  for  appel- 
lant, says  that  her  mind  was  In  Its  usual  con- 
dition when  she  signed  these  papers,  that  wit- 
ness had  no  Impression  at  the  time  of  her 
mind  being  affected,  and  that  she  did  not  see 
anything  that  Indicated  to  witness  that  appel- 
lant waa  not  right  The  witness  also  says 
that  she  was  employed  at  the  house  of  appel- 
lant when  the  bonds  and  mortgage  were  sign- 
ed, was  there  abont  two  weeks,  „  and  during 
the  time  saw  iqppellant  often  in  the  store  wait- 
ing on  i>eople,  trading,  and  doing  business, 
and  that  she  paid  witness  for  her  services  in 
goods  out  of  the  store,  making  the  calculation 
herself  of  what  was  due  witness. 

The  other  four  persons  present  when  the 
bonds  and  mortgage  were  signed  and  deliv- 
ered to  appellees  all  testify  that  appellant  had 
mental  capacity  to  contract  and  do  Important 
business  at  that  time.  One  of  them,  who  is 
wholly  disinterested,  and  witnessed  the  execu- 
tion of  the  "deed  of  tmst,"  says  that  appel> 
lant  was  of  sound  mind;  that  at  the  time  of, 
just  before,  and  after,  these  transactions  she 
stayed  in  the  store,  sold  goods,  acted  as  gen- 
eral clerk;  that  witness  had  traded  with  her 
right  much,  and  she  could  calculate,  keep  ac- 
counts, change  money,  and  do  the  general 
business  of  a  clerk. 

"Evidence  of  this  character— those  present 
at  the  factum  of  the  deed— has  always  been 
held  by  the  courts  to  be  entitled  to  far  more 
weight  and  Importance  than  the  opinion  of 
witnesses  based  upon  the  erratic  conduct  and 
eccentricities  of  the  party  of  whom  they 
speak."  Beverly  ▼.  Walden,  20  Grat  169; 
Mercer  v.  Kelso,  4  Grat  106. 

Had  the  proof  shown  a  general  derangement 
of  appellant's  mind,  thereby  shifting  the  bur^ 
den  to  appellees  to  show  a  lucid  Interval  at 
the  time  of  the  factum,  their  proof,  uncontra- 
dicted, as  it  is,  clearly  and  conclusively  proves 
her  mental  capacity  to  contract  at  the  time 
the  bonds  and  deed  of  trust  or  mortgage  were 
executed. 

Under  the  second  assignment  of  error,  it  is 
contended  that  appellant  and  her  husband, 
Floyd  Artrip,  were  engaged  as  partners  in  the 
mercantile  bnslness,  and,  under  section  2287 
of  the  Ciode,  she  had  no  power  or  authority  to 
make  the  contract  with  appellees,  binding  her 
separate  estate  for  the  debt  due  them  for  the 
stock  of  goods;  and  that.  If  they  are  not  treat- 
ed as  partners,  then  the  wife  Is  surety  for  the 
husband,  and  should  have  been  so  treated,  and 
her  rights  as  surety  respected,  her  lands 
should  not  have  been  decreed  to  be  sold  until 


the  property  of  the  principal  had  been  ex- 
hausted, and  that,  before  a  decree  of  sale 
could  have  been  made,  an  account  and  report 
of  the  property  owned  by  Floyd  Artrip,  the 
husband,  waa  necessary,  and  his  property  sold 
first,  etc 

The  position  that  appellant  and  her  husband 
were  partners  in  the  mercantile  business  la 
wholly  untenable,  in  view  of  the  positive  state- 
ment in  her  answer  to  the  contrary,  wherein 
she  says  that  she  had  no  part  or  parcel  in  the 
profits  of  the  business,  and  only  acted  aa  tlie 
servant  and  salesman  of  her  husband  at  «aCh 
times  as  his  pleasure  demanded. 

It  is  not  error  to  decree  a  sale  of  land  under 
a  mortgage  or  deed  of  trust,  wherein  parties 
contract  for  a  sale,  without  first  having  a  ref- 
erence to  a  commissioner  to  report  Uens,  where 
no  question  of  priority  of  liens  la  raised  by 
answer  or  otherwise. 

Where  there  are  conflicting  claims  to  priority 
of  payment  out  of  the  proceeds  of  land  abont 
to  be  sold  to  satisfy  the  liens  upon  It  the 
court,  in  order  to  prevent  the  danger  of  sacri- 
ficing the  property  by  discouraging  creditors 
from  bidding,  as  they  probably  might  if  their 
right  to  satisfaction  of  their  debts  and  the 
order  in  which  they  were  to  be  paid  ont  of 
the  property  were  previously  ascertained, 
shonid  declare  the  order  of  payment  before  It 
decrees  the  sale  to  be  made.  laege  v,  Bob- 
sleux,  15  Grat  103. 

There  was,  however,  no  conflict  In  the  coart 
below  as  to  priority  of  Uens  upon  the  property 
of  appellant  embraced  In  the  mortgage  held 
by  appellees,  and  no  controversy  as  to  amount 
due  on  the  debt  thereby  secured,  except  as  to 
the  $157  bond  executed  by  Floyd  Artrip  and 
appellant  for  the  balance  due  on  one  of  the 
bonds  secured  by  the  mortgage,  and  upon 
which  payments  had  been  made.  The  con- 
tention, though  it  does  not  appear  to  hare 
been  made  in  the  court  below,  is  that  it  was 
error  to  Include  the  balance  due  on  this  (157 
bond  in  the  amount  of  the  debt  ascertained  to 
t>e  due  and  unpaid  on  the  bonds  secured  by  tlie 
mortgage. 

A  mortgage  or  deed  of  tmst  remains  a  lien 
until  the  debt  it  was  given  to  secure  is  satis- 
fied, and  is  not  affected  by  a  change  of  the 
note,  or  by  giving  a  different  Instrument  as 
evidence  of  the  debt  Stimpson  v.  Bishop,  82 
Ya.  108;  2  Jones,  Mortg.  i  924. 

The  debt  secured  by  the  mortgage  and  un- 
paid being  ascertained  by  the  decree  of  the 
circuit  court  ordering  a  sale  of  the  land,  and 
no  conflict  aa  to  priority  of  liens  on  the  prop- 
erty conveyed  In  the  mortgage  appearing  la 
the  pleadings,  or  otherwise  brought  to  the 
attention  of  the  court,  it  was  not  error  to  de- 
cree a  sale  of  the  property,  or  so  much  thereof 
as  might  be  necessary  to  pay  this  debt;  and  In 
doing  BO  the  court  was  merely  executmg  the 
contract  of  the  parties  embraced  in  the  mort- 
gage. Under  the  decree,  the  Judgment  Uens 
upon  the  lands  of  Floyd  Artrip,  reported  by 
Commissioner  Hlbbltt,  can  only  be  satisfied 
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ont  of  the  proceeds  arising  from  the  sale  of  his 
lands,  and,  as  to  the  equities  of  appellant  and 
Floyd  Artrip  Inter  sese,  we  are  not  called  opon 
to  expteaa  any  opinion,  nor  do  we  nnderstand 
the  decree  as  concluding  them. 

We  are  therefore  of  opinion  that  the  decree 
of  the  drcnit  court  should  be  afilrmed. 


(MVa.  U» 

SIMONS'  ADM'B  t.  SOUTHERN  RT.  CO. 

(Supreme  Oonrt  of  Appeals  ot  Virginia.    Jane 

16^1898.) 

BAILROADS— SlGKAU    AT    CbOISIXOB — COMPLIAMOa 
WITH    HTATUTB  —  COHTKIBDTOBT    NeOUGBBOS  — 

DBiinBBiRS  TO  Evidence — Causal  Connectiok. 

1.  The  failnre  to  sound  the  whistle  of  an  ap- 
proaching locomotiye  at  least  twice,  sharply, 
not  less  than  800  yards  before  a  highway  cross- 
ing; as  required  by  Acts  Assem.  1883-94,  p. 
827,  constitutes  negligence;  and  the  fact  that, 
4S1  yards  from  the  crossing,  a  load  long  blast 
was  blown,  which  was  claimed  to  be  a  more 
efficient  warning  than  the  two  sharp  blasts, 
cannot  be  said,  as  a  matter  of  law,  to  be  a  suf- 
ficient substitute  for  the  signal  required  by  the 
statute. 

2.Plalntiir8  intestate,  while  drlTing  on  a 
dark  night,  approached  a  railway  where  the 
highway  crossed  it  obliouely,  and  where  the 
▼lew  was  obstructed  by  the  woods  until  within 
80  feet  of  the  center  of  the  track.  The  horse 
had  been  driven  some  40  miles,  and  was  moring 
slowly  along  the  highway,  while  intestate  was 
looking  ont  for  the  crossing  and  listening  for 
trains.  HM,  that  where  killed  while  crossing 
the  track,  without  warning,  intestate  was  not 

Eiil^  of  contributory  negligence  as  a  matter  of 
w. 

8.  On  a  demurrer  to  the  evidence,  the  court 
is  required  to  make  all  the  presumptions  that 
the  jury  might  have  made  had  not  the  case 
been  withdrawn  from  it. 

4.  A  railroad  company  on  a  dark  night  failed 
to  blow  a  whistle,  as  required  by  statute,  at 
crossings,  and  ran  over  intestate,  who  was 
slowly  drlTing  across  the  track  and  listening 
for  trains.  HM,  that  the  duty  of  showing  a 
causal  connection  between  the  breach  of  duty 
and  the  injury,  in  that  the  evidence  must  tend 
to  establish  such  a  relation  between  them  as, 
according  to  ordinary  experience,  warrants  the 
conclusion  that  the  tnjurv  would  not  have  hap- 
pened had  not  the  negligence  occurred,  was 
complied  with. 

Error  to  circuit  court,  Lunenburg  county. 

Action  by  Simons'  administrator  against  the 
Southern  Railway  Company.  From  a  Judg- 
ment for  defendant,  plalntUT  brings  error.  Re- 
rersed. 

Wm.  H.  Mann  and  O.  S.  Wing,  for  plaintiff 
in  error.  B.  B.  Mnnford,  for  defendant  In 
error. 


KEITH,  P.  About  e  o'clock  on  the  evening 
of  December  27, 1895,  W.  H.  Simons  and  Wal- 
ter and  John  Rntledge  undertook  to  cross  the 
tracks  of  the  Southern  Railway  Company  at  a 
point  a  short  distance  south  of  Meherrln  Sta- 
tion. They  were  seated  In  an  open  vehicle, 
drawn  by  one  horse.  Simons  was  driving. 
They  bad  traveled  during  the  course  of  the 
day  a  distance  of  about  40  miles.  They  had 
no  particular  acquaintance  with  the  road,  but 
knew  that  they  were  approaching  the  point 
where  it  crossed  the  railway,  and  were  driving 


cautiously  and  carefully,  and  keeping  a  sharp 
lookout.  It  was  not  raining,  but  no  stars  were 
visible,  and  the  night  was  very  dark.  Just 
as  they  got  upon  the  track  a  passenger  train 
coming  from  the  south  struck  the  vehicle,  kill- 
ed Simons,  broke  the  leg  of  Walter  Rntledge, 
and  John  Rntledge,  who  occupied  a  seat  with 
Simons,  the  driver,  escaped  by  leaping  across 
the  track  in  front  of  the  engine. 

This  suit  was  brought  to  recover  damages 
for  the  alleged  negligent  killing  of  Simons  by 
the  defendant  company. 

The  declaration  contains  three  counts,  only 
one  of  wtilch  will  be  noticed.  The  second 
connt  states  as  the  cause  of  action  that  "while 
the  said  W.  H.  Simons,  without  any  fault  on 
his  part,  was  traveling  along  said  public  road 
or  lUghway,  and  over  said  railroad  crossing,  as 
he  had  the  right  to  do,  the  Southern  Railway 
Company  carelessly  and  negligently  failed  and 
refused  to  cause  the  whistle  on  its  locomotive 
engine  to  be  at  least  twice  sliarply  sounded, 
not  less  than  three  hundred  yards  I)efore  its 
locomotive  reached  the  said  highway  cross- 
ing, and  by  reason  of  its  said  negligence,  in 
so  falling  to  blow,  or  cause  to  be  blown,  the 
whistle  of  its  locomotive  engine  three  hun- 
dred yards  before  reaching  said  crossing,  as  it 
had  a  right  to  do,  the  said  defendant  negligent- 
ly, carelessly,  and  wrongfully  caused  or  per- 
mitted its  said  engine,  to  which  was  attached 
a  train  of  cars,  to  be  violently,  and  with  very 
great  speed,  driven  against  and  upon  the  said 
Simons,  inflicting  fatal  injuries,  on  account  of 
which  said  injuries,  so  carelessly,  negligently, 
and  wrongfully  inflicted  by  the  said  defendant 
on  the  said  Simons,  he,  the  said  Simons,  then 
and  there  died;  to  the  damage  of  the  said 
plaintiff  $10,000." 

Upon  the  trial  the  defendant  demurred  to 
the  plaintifTs  evidence,  and  the  Jury  rendered 
a  verdict  for  $8,500,  upon  which  verdict -the 
circuit  court  entered  a  Judgment  for  the  de- 
fendant, and  the  case  Is  before  us  upon  a  writ 
of  error  granted  by  one  of  the  Judges  of  this 
court. 

By  an  act  of  assembly  (Acts  Assem.  1893-94, 
p.  827)  it  Is  provided  "that  a  bell  and  a  steam 
whistle  shall  be  placed  on  each  locomotive  en- 
gine operated  on  any  railway  in  this  state,  and 
said  whistle  shall  be  at  least  twice  sharply 
sounded,  not  less  than  three  hundred  yards 
before  a  highway  crossing  Is  reached:  pro- 
vided, that  at  street  crossings  within  the  lim- 
its of  incorporated  cities  or  towns  the  sound- 
ing of  the  whistle  may  be  omitted,  unless  re- 
quired by  the  council  of  any  such  city  or 
town,  and  the  company  shall  also  be  liable  for 
all  damages  which  shall  be  sustained  by  any 
person  by  reason  of  such  neglect" 

It  is  conceded  that  this  case  does  not  come 
within  the  exceptions  named  in  the  statute; 
that  it  was  the  duty  of  the  company  to  sound 
its  whistle  as  above  prescribed;  and  that  this 
duty  was  not  performed.  The  negligence  of 
the  defendant  company  being  thus  establish- 
ed, it  can  only  escape  Its  consequences  l/y 
showing  that  the  damages  suffered  by  plain- 
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tUTa  Intestate  were  not  aastalned  '^y  reaaon 
of  such  neglect"  The  defendant  In  error  re- 
lies upon  the  fact  that  at  the  whistling  post. 
484  yards  to  the  south  of  the  crossing,  the  sta- 
tion signal  was  sounded;  that  this  signal, 
which  Is  a  loud  long  blast,  is  In  all  respects  a 
better  and  more  efficleQt  warning  of  approach- 
ing trains  than  the  two  sharp  blasts  of  the 
whistle  required  by  the  statute.  There  is  a 
discrepancy  in  the  statement  of  witnesses  as 
to  the  point  at  which  the  station  signal  was 
sounded,  but  taking  the  view  most  favorable 
to  the  defendant  In  error,  and  conceding  that 
the  whistle  was  blown  for  Meberrln  Station 
at  the  whistling  post,  we  cannot  determine, 
as  matter  of  law,  that  It  was  a  sufficient  sub- 
stitute for  the  signal  required  by  statute. 

As  was  said  by  Judge  Buchanan  In  At^ 
lantic  &  D.  Ry.  Co.  ▼.  Relger,  95  Va.  418» 
28  S.  B.  660:  ."The  legislature  had  deter- 
mined where  the  whistle  waa  to  be  sounded, 
and  It  was  not  for  the  coort  or  the  Jury  to 
determine  that  sounding  It  at  some  other 
place  or  in  some  other  manner  waa  equally 
aa  good.  The  question  which  the  Jury  had 
to  determine  waa  not  whether  one  kind  of 
warning  was  as  good  as  another,  but  wheth- 
er, under  all  the  circumstances  of  the  case, 
although  the  defendant  may  hare  failed  to 
sound  che  whistle  In  the  manner  required 
by  statute,  the  plalntltTs  Injury  waa  proxi- 
mately caused  by  the  defendant's  negli- 
gence." 

Granting,  therefore,  to  the  defendant,  that 
the  station  signal  was  sounded  aa  its  coun- 
sel contends,  It  yet  remains  that  upon  the 
night  In  question  the  train  of  the  defendant 
company  approached  the  scene  of  the  ac- 
cident under  the  Imputation  of  negligence  re- 
sulting from  a  failure  to  obey  the  posltlre 
mandate  of  the  statute  law.  The  negligence 
of  the  defendant  in  error  being  shown,  the 
plalntlir  in  error  was  entitled  to  recover,  un- 
less It  shall  appear  that  Simons  waa  guilty 
of  contributory  negligence. 

The  evidence  shows  that  on  the  evening  In 
question  Simons  and  his  companions  passed 
Meherrln  Station,  going  south,  at  about  6 
o'clock;  that  as  they  passed  along  the  coun- 
ty road,  In  the  direction  Indicated,  the  South- 
em  Railway  track  was  a  short  distance  to 
their  left;  that  about  one-half  mile  soatb  of 
the  station  the  county  road  turns  to  the  left, 
and  crosses  the  railway  obliquely;  and  that 
on  the  right  of  the  county  road  there  was 
a  growth  of  bushes  upon  an  embankment 
five  or  six  feet  higher  than  the  level  of  the 
roadway.  There  Is  evidence  tending  to  show 
that  the  approaching  train  could  not  have 
been  seen  from  the  roadway,  on  account  of 
the  woods,  until  a  iralnt  was  reached  80  feet 
from  the  center  of  the  track.  See  testimony 
of  Walter  Davis.  After  passing  this  point, 
the  view  again  becomes  obstructed  for  a  dis- 
tance of  10  or  16  feet,  and  when  within 
about  18  feet  of  the  track  there  Is  a  space 
of  6  or  8  feet,  through  which  a  train  ap- 
pronchlng  from  the  south  Is  again  visible 


when  within  200  feet  of  the  crossing.  l%e 
evidence  shows,  as  has  been  stated,  that  the 
night  waa  dark;  that  the  horse  driven  by 
the  plaintiff's  intestate  had  gone  a  long  day's 
Journey,  and  waa  fagged  out;  that  Simons 
and  his  companions  were  moving  slowly 
along  the  public  highway,  and  looking  out 
for  the  crossing,  which  they  knew  to  be 
near  at  hand,  and  listening  for  an  approach- 
ing train.  Under  these  circumstances,  their 
vehicle  while  crossing  the  track  was  struck 
by  the  engine,  and  Simons  was  Instantty 
kUIed. 

There  was  much  discussion  at  the  bar  over 
minor  controversies  suggested  by  the  evi- 
dence, which  we  do  not  feel  called  upon  to 
decide. 

We  do  not  feel  qualified  to  discuss  the  laws 
of  acoustics,  and  we  deem  It  unnecessary  to 
add  to  what  has  been  said  by  this  court 
upon  the  snbject  of  positive  and  negative 
testimony,  but  are  content  with  the  views 
expressed  upon  that  subject  In  Railway  Co. 
V.  Bryant,  05  Va.  212,  28  S.  E.  188. 

Upon  a  demurrer  to  the  evidence,  the  court 
Is  required  to  make  all  the  presumptions  in 
favor  of  the  verdict  that  a  Jury  might  have 
made  had  not  the  case  been  withdrawn  from 
it  Johnson  v.  Railroad  Co.,  01  Va.  171,  21 
S.  B.  288.  It  is  true  that  proof  of  the  failure 
on  the  part  of  the  railway  company  to  give 
the  signal  required  by  statute  and  proof  of 
Injury  to  the  plalntlfT  are  not  of  themselves, 
sufficient  to  su^Ktrt  a  verdict  against  the 
company.  On  the  other  hand,  when  It  la 
said  by  courts  and  text-books  that  a  causal 
connection  must  be  shown  between  the 
breach  of  duty  or  act  of  negligence  and  the 
Injury,  nothing  more  can  be  meant  than  that 
the  evidence  mnst  tend  to  establish  such  a 
relation  between  them  as,  according  to  ordi- 
nary experience  of  mankind,  warrants  the 
conclusion  that  the  Injury  would  not  hare 
happened  had  not  the  negligence  occurred. 
Nor  will  it  be  denied,  we  apprehend,  that 
Judgment  upon  the  demurrer  should  have 
been  given  for  the  plaintiff.  If  there  were 
facts  before  the  Jury  from  which  it  might 
have  inferred  that  the  conceded  negligence 
caused  the  Injury  suffered. 

Applying  these  principles  to  the  facts.  It 
seems  to  us  manifest  that  the  Jury  would 
have  been  well  warranted  In  finding  a  ver- 
dict against  the  defendant  in  error. 

We  are  of  opinion  that  the  circuit  court 
should  have  entered  Judgment  for  the  plain- 
tiff in  error. 


(96  Va,  272) 
HETH  V.  CITY  OF  RADFORD. 
(Supreme  Coort  of  Appeals  of  Virginia.    July 
ll,180a) 

MunoiTAL  Corporations  —  Taxation  —  Assbbs- 
MBNT — Review — Dob  PHocifss  of  Law. 
1.  Radford  City  Charter,  {  45  (Laws  ISOl- 
02,  p.  144),  providing  that  property  ahall  b» 
assessed  at  a  valuation  irrespective  of  the  val- 
ue as  assessed  for  the  purposes  of  state  taxa- 
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tion,  and  containing  no  prorision  by  which  the 
otmer  may  have  1&  value,  as  ascertained  un- 
der said  charter,  reviewed  and  corrected,  vio- 
lates Const.  TJ.  S.  14th  Amend.,  as  deprivinf 
the  owner  ot  his  pr<q;>erty  without  due  process 
of  law. 

2.  Code,  c.  28,  S  444,  provides  for  correcting 
excessive  assessments  as  made  throDghont  the 
state  every  five  years.  In  obedience  to  the  con- 
stitution, by  assessors  specially  appointed  by 
the  county  and  corporation  courts  of  all  coun- 
ties and  cities,  field,  that  the  "assessor"  so 
referred  to  is  a  different  officer  from  the  com' 
missioner  of  revenue  mentioned  in  Radford 
Citv  Charter,  {  46  (Laws  1891-92,  p.  144), 
which  provides  for  assessments  for  taxation, 
«nd  hence  an  assessment  made  under  sndi 
charter  is  not  reviewable  under  section  444. 

3.  Where  lands  in  a  city  were  assessed  und«r 
an  invalid  provision  of  the  city  charter,  the 
proper  valuation  to  be  laid  b^  the  dty  levies 
was  the  valuation  as  ascertained  by  the  last 
general  state  assessment. 

Error  to  circuit  court,  Montgomery  county. 

Application  by  one  Heth  to  correct  a  valua- 
tion under  an  asseaament  for  taxation  by  the 
dty  of  Radford.  The  application  waa  denied, 
and  iietltlaaer  brings  error.     Reversed. 

Fhlegai'  &  Johnson,  for  plaintiff  in  error. 
Fnlkersau,  Fat^e  &  Hart,  for  defendant  In  er- 
ror. 

BXELX,  3.  Thie  was  an  application  to  the 
bustlngd  court  cf  the  city  of  Badford,  under 
the  authority  ot  section  B71  of  the  Code,  vo  cor- 
rect an  a88e8<iment  of  levies  by  the  city  of 
Radford  on  land  of  the  plaintiff  in  error  for 
the  years  1892  and  1893,  which  were  alleged  to 
be  erroneous.  The  Judge  of  that  court,  being 
so  situated  as  tc  render  it  Improper,  in  his 
opinion,  to  try  the  case,  removed  it  to  the  clr- 
cnit  court  of  Montgomery  county. 

On  the  hearing  of  the  application,  the  facts 
were  agreed,  from  which  It  appears  that  the 
land  of  the  plaintiff  in  error,  at  the  last  assess- 
ment of  lands  in  the  state  for  the  purposes  of 
taxation,  made  in  1890,  in  obedience  to  the 
requirement  of  the  constitution,  and  laws  en- 
acted in  pursuance  thereof,  was  valued  at  $15,- 
450,  and  that  taxes  were  assessed  and  paid  to 
the  state  according  to  that  valuation;  but  that 
the  land  for  the  assessment  of  city  levies  was 
reassessed  in  1892,  under  the  authority  of  the 
charter  of  the  city,  and  raised  from  $15,450  to 
$29,325.  The  application  to  the  court  was  to 
have  the  city  levies  for  the  years  1892  and 
1893  abated  by  the  difference  between  their 
amounts  and  what  they  would  have  been  it 
they  had  been  baaed  on  the  general  assess- 
ment of  lands  made  In  1800.  The  circuit  court 
denied  the  application. 

The  writ  of  error  allowed  by  this  court 
draws  In  question  the  validity  of  section  45 
of  the  city's  charter,  under  which  the  value  of 
tbe  land  was  assessed  for  the  purpose  of  lay- 
ing the  city  levies.     It  reads  as  follows: 

"Sec.  45.  •  •  •  The  said  commissioner 
of  the  revenue.  In  ascertaining  the  value  of  the 
real  property  taxable  In  said  city,  shall  fix  the 
same  at  the  actual  cash  value  of  said  prop- 
erty at  the  time  of  assessment,  Irrespective  of 
tbe  value  assessed  for  the  purposes  of  state 


taxation,  imtll  the  next  general  assessment, 
and  the  first  assessment  not  later  than  July 
first,  eighteen  hundred  and  ninety  two:  pro- 
vided also,  that  a  board,  consisting  of  the 
commissioner  of  the  revenue  and  two  free- 
holders, to  be  appointed  by  the  corporation 
court,  whoae  duty  It  shall  be  to  assess  tbe 
real  estate  of  the  dty."  Laws  1891-02,  p. 
144. 

It  wlU  be  observed  that  the  section  contains 
no  provision  by  which  tbe  owner  of  the  land 
may  have  its  value,  as  ascertained  by  the 
board  of  assessors,  reviewed  and  corrected.  If 
excessive.  No  provision  is  made  for  a  rehear- 
ing of  the  matter  by  the  board  upon  the  com- 
plaint of  the  owner  that  the  land  has  been 
valued  too  high,  nor  tor  an  appeal  to  any 
other  trlbunaL  Its  value  for  the  assessment 
of  city  levies  is  finally  ascertained  and  estab- 
lished without  giving  the  owner  any  oppor- 
tunity to  appear  and  contest  the  Justice  of  tbe 
valuation. 

Imposing  taxes  or  levies  is  a  taking  of  prop- 
erty. The  owner  Is  entitled  to  be  heard,  be- 
fore the  charge  Is  fully  established  against  him. 
If  be  is  not  afforded  an  opportunity  to  be 
heard  upon  the  question  of  tbe  assessment  of 
bis  property  for  taxation,  tbe  tax  or  levy  is 
unlawfully  exacted  of  bim;  for  otherwise  be 
Is  deprived  of  his  property  without  due  pro- 
cess of  law.  In  violation  of  the  fourteenth 
amendment  of  tbe  constitution  of  the  United 
States.  Vlolett  v.  dty  of  Alexandria,  92  Va. 
661,  23  S.  B.  909;  Davidson  v.  New  Orleans,  96 
IT.  S.  97;  and  Hagar  v.  Reclamation  Dlst,  111 
U.  S.  701,  4  Sup.  Ct  663. 

The  necessity  that  provision  be  made  for  no- 
tice to  tbe  owner,  and  that  he  be  afforded  an 
opportunity  to  be  heard  In  regard  to  the  as- 
sessment of  his  property  for  taxation,  and  the 
laying  of  taxes  and  levies  upon  It,  as  well  as 
the  principles  which  control  with  respect  to 
these  matters,  were  elaborately  discussed  by 
Judge  Cardwell  In  tbe  case  of  Vlolett  v.  City 
of  Alexandria,  supra,  and  need  not  be  here  re- 
peated. It  Is  sufficient  to  say  that  where  no- 
tice to  the  party  to  be  affected,  and  an  oppor- 
tnnily  for  bim  to  be  heard.  Is  not  provided  for 
in  the  law  under  which  tbe  assessment  to 
made,  or  the  taxes  and  levies  laid,  the  law  to 
unconstitutional  and  void,  and  the  assessment 
or  levy  Is  Illegal. 

It  was  argued  for  tbe  defendant  In  error 
that  tbe  general  statute  law  afforded  tbe  own- 
er of  the  land  an  opportunity  to  contest  the 
Justice  of  the  assessment,  and  section  444  of 
the  Code  was  relied  on  as  providing  a  tribunal 
for  correcting  the  assessment,  if  the  valuation 
was  excessive,  and  prescribing  bow  and  when 
it  might  be  done. 

The  whole  of  chapter  23  of  the  Code,  of 
which  section  444  forms  a  part,  relates  wholly 
to  the  general  assessment  of  lands  and  lots 
made  throughout  the  state  In  every  fifth  year. 
In  obedience  to  the  requirement  of  the  consti- 
tution (article  10,  {  6),  by  assessors  specially 
appointed  by  the  county  and  corporation 
courts  of  all  tbe  counties  and  cities  of  tbe  state 
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to  perform  this  duty.  By  section  444  provi- 
sion la  made  by  which  an  owner  of  land,  who 
feels  aggrieved  by  the  assessment  of  his  lands 
or  lots  which  Is  so  made,  may  have  the  assess- 
ment reviewed  and  fixed  by  the  court  at  what, 
in  Its  opinion,  Is  the  true  value  of  the  lands  or 
lots.  Notice  of  the  application  to  the  court 
for  the  correction  of  the  assessment  Is  requir- 
ed to  be  given  to  the  assessor  and  the  attorney 
for  the  commonwealth.  The  "assessor"  who 
is  referred  to  In  the  statute  Is  the  officer,  who, 
as  the  appointee  of  the  court,  made  the  assess- 
ment, and  is  a  distinct  officer  from  the  com- 
missioner of  the  revenue.  In  the  case  before 
us,  the  assessment  was  not  made  under  the 
general  law,  but  was  a  special  assessment, 
made  under  section  45  of  the  charter  of  the 
city,  by  a  board  consisting  of  the  commission- 
er of  the  revenue  and  two  freeholders  ai>- 
polnted  by  the  court  Section  444  has  no  ap- 
plication to  the  case,  and  afforded  the  plaintift 
In  error  no  means  of  redress  against  the  as- 
sessment. 

No  provision  being  afforded  to  contest  the 
legality,  Justice,  and  correctness  of  the  assess- 
ment before  it  became  final,  section  45  of  the 
charter,  under  which  it  waa  made,  is  unconsti- 
tutional and  void,  and  the  assessment  Illegal 
and  erroneous.  This  being  onr  conclusion.  It 
Is  unnecessary  to  consider  the  other  objections 
made  to  the  validity  of  the  section. 

The  city  levies  should  have  been  laid  upon 
the  land  according  to  Its  valuation  as  ascer- 
tained at  the  general  assessment  in  1890. 

The  judgment  of  the  circuit  court  must  be 
reversed,  and  the  case  remanded,  in  order  that 
the  levies  for  1892  and  1893  may  be  corrected, 
and  reduced  to  what  they  would  have  been  if 
they  had  been  based  on  the  valuation  of  the 
land  as  ascertained  at  the  last  general  assess- 
ment. 

CARDWELL,  J.,  absent 


(96  Va.  201) 

FRANCIS  T.  CLINB  et  al. 

(Supreme  Court  of  Appeals  of  Virginia.    July 

7.  189a) 
Resultiks  Trusts— Pahbnt  ahd  Child— Fsaud 

— CORFIDBNTIAI.  RBJULTIONS. 

1.  Where  a  son  holding  the  legal  title  to  land 
in  trust  for  his  mother  exchanges  it,  with  her 
consent  for  other  lands,  and  takes  the  deed  in 
his  own  name,  he  holds  such  other  lands  on  an 
implied  trust  for  the  use  of  his  mother. 

2.  The  trust  arising  where  a  trustee  exchan- 
ges the  trust  lands  for  other  land  with  the  con- 
sent of  the  beneficiary  may  be  established  by 
pared  evidence. 

3.  A  mother  sued  her  son  to  establish  an  im- 
plied trust  The  son  offered,  by  way  of  com- 
promise, to  make  certain  conveyances  to  her; 
and  on  his  statement  that  he  would  take  no  ad- 
vantage, and  that  the  papers  would  be  used 
simply  to  stop  the  lawsuit  she  went  to  a  jus- 
tice with  him,  who  drew  up  certain  convey- 
ances and  the  compromise.  She  refused  to  sign 
the  same,  on  the  ground  that  she  wished  to 
read,  and  did  not  have  her  glasses.  He  agreed 
that  she  could  read  it  before  he  took  it  to  be 
recorded,  and  she  finally  signed  it     On  the 


following  morning  he  gave  her  the  papers,  but 
before  she  had  time  to  read  more  than  a  few 
words  he  took  them  from  her,  and  filed  the 
compromise,  and  the  suit  was  (Usmissed  on  his 
motion.  Edd,  that  the  agreement  to  dismiss 
was  procured  by  fraud,  and  not  binding  on  the 
mother. 

Appeal  from  circuit  court  Taxewell  county. 

Bill  by  Mrs.  M.  B.  Francis  against  W.  O. 
Cllne  and  others  to  compel  the  conveyance  of 
certain  land  to  plaintift,  alleged  to  have  been 
held  by  defendants  for  her  use.  From  a  de- 
cree for  defendautSt  complainant  appeals. 
Reversed. 

Henry  &  Graham,  for  appellant  Chapman 
&  Oillespie  and  S.  W.  Williams,  for  appellees. 


CARDWELL,  J.  The  appellant  Mary  E. 
Francis,  ha«  been  thrice  married.  Her  only 
children  are  two  sons,  William  G.  and  J.  M. 
Cllne,  of  the  first  marriage.  Under  the  will 
of  her  second  husband,  Henry  Lltz,  who  died 
about  1880,  she  acquired  property  to  the 
amount  of  about  12,000;  and  In  1883  she 
married  her  present  husband,  T.  L.  Francis, 
and  with  her  means  she  bought  a  farm  In 
Washington  county,  containing  102  acres 
(spoken  of  in  this  record  as  the  "Washington 
County  Land"),  and  It  was  conveyed  to  her 
husband,  T.  L.  Francis,  in  trust  for  her  sole 
use  and  benefit  They  moved  upon  this  farm 
in  1884,  and  stocked  and  Improved  it  so  that 
in  1891  it  was  generally  regarded  as  worth 
$3,000.  In  the  early  part  of  1891  some  con- 
tentions arose  between  Mrs.  Francis  and  her 
husl)and,  growing,  as  she  says,  out  of  an  Idea 
that  he  had  some  Interest  in  the  property, 
and  was  urging  her  to  make  a  conveyance  of 
It  to  him,  which  she  declined  to  do,  because 
she  intended  that  her  two  sons  should  have 
It  In  March,  1891,  she  visited  her  son  Wil- 
liam 6.  Cllne,  who  resided  in  Tazewell  coun- 
ty, and  conferred  with  him  as  to  how  the 
title  to  the  property  could  be  gotten  out  of 
her  husband,  and  solicited  blm  to  take 
charge  of  the  matter  for  her.  Later  on  he 
visited  his  mother  at  her  home  in  Washing- 
ton county,  and  an  agreement  was  reached 
whereby  T.  L.  Francis  was  to  convey  the  ti- 
tle to  the  Washington  county  land  to  Mrs. 
Francis,  and  she  to  release  to  him  all  claim 
to,  or  interest  in,  a  small  tract  of  eight  acres 
of  land  adjoining  her  own  belonging  to  T.  L. 
Francis,  and  In  addition  thereto  he  was  to 
have  a  portion,  at  least,  of  the  stock  on  her 
place.  Accordingly,  on  March  16,  1891,  T.  L. 
Francis  made  a  deed  conveying  the  land  di- 
rectly to  Mrs.  Francis,  and  on  the  same  date 
another  deed  was  prepared,  whereby  T.  L. 
Francis  and  his  wife  were  to  convey  the  land 
to  William  G.  Cline.  This  deed  was  signed 
and  acknowledged  by  Mrs.  Francis  only,  be- 
fore a  Justice  of  the  peace,  on  March  28, 
1891,  but  neither  of  these  deeds  were  ever 
recorded.  On  his  way  from  his  mother's, 
after  the  deed  of  March  16,  1891,  from  T.  L. 
Francis  to  his  wife  had  been  executed  and 
delivered  to  him,  W.  O.  Ctias  went  to  see  A. 
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J.  Hay,  a  lawyer  residing  In  Tazewell,  and 
stated  to  him  that  he  wished  to  get  some  ad- 
vice for  the  benefit  of  his  mother,  bat  did 
not  employ  May  as  an  attorney,  or  pay  him 
any  fee  for  his  serylces.  He  stated  to  May 
that  his  mother  was  In  some  trouble  with 
her  husband;  that  they  had  separated;  that 
his  mother  owned  a  tract  of  land  In  Washing- 
ton county;  that  her  husband  was  claiming 
that  he  had  an  Interest  In  It,  and  that  she 
had  made  some  arrangement  with  him  to 
convey  his  alleged  Interest  In  the  land  to  her; 
In  fact,  as  May  states,  he  showed  him  a  deed 
from  the  husband  to  his  wife  for  his  Interest 
In  the  land.  The  advice  given  by  May  was 
that,  while  the  conveyance  might  be  good  In 
equity,  he  thought  that  It  would  be  better  to 
get  Francis  and  his  wife  to  convey  the  land  to 
him  (W.  G.  Cllne)  for  an  alleged  valuable  con- 
sideration, and  the  snm  of  ^3,000  as  the  con- 
sideration was  suggested  either  by  May  or  W. 
Q.  Gllne,  and  that  C31ne  execute  to  his  moth- 
er hla  note  for  that  amount,  with  an  under- 
standing between  them  that  he  could  lift  It 
at  any  time  thereafter  by  reconveylng  tSb 
land  to  her,  or  by  selling  the  land,  and  rein- 
vesting the  proceeds  In  other  land  for  her. 
After  this  Interview  with  May,  the  deed  al- 
ready signed  and  acknowledged  by  Mrs. 
Francis  to  W.  G.  Cllne  was  presented  to  her 
husband  for  his  signature  and  acknowledg- 
ment, but  he  decUned  positively  to  execute 
It,  because,  as  be  says,  he  did  not  have  the 
same  confidence  In  W.  Q.  Cllne  that  Mrs. 
Francis  seemed  to  have. 

On  May  6,  1881,  another  deed  was  written, 
and  was  signed  and  acknowledged  by  Mrs. 
Francis,  conveying  this  land  to  W.  G.  Cllne; 
but  this  deed  was  never  recorded.  This  deed 
and  the  one  dated  March  16th,  signed  by 
Mrs.  Francis,  named  $3,000  as  the  considera- 
tion for  the  conveyance.  After  this  last- 
named  deed  was  executed  by  Mr&  Francis, 
W.  O.  Cllne  went  again  to  his  mother's  home, 
iB  Washington  county,  advised  hla  mother, 
as  he  admits,  to  separate  from  her  husband, 
and  obtained  the  consent  of  her  husband  to 
sign  and  acknowledge  a  deed  with  Mrs. 
Francis  conveying  the  Washington  county 
land  to  him;  and  these  parties  at  once  went 
to  the  law  office  of  Mr.  Humes,  who  pre- 
pared ft  deed  conveying  the  land  from  Fran- 
cis In  his  own  right  and  as  trustee  for  Mrs. 
Francis  and  Mrs.  Francis  to  W.  G.  Cline. 
This  deed  was  duly  executed  on  lilay  12, 
1891,  acknowledged  and  recorded  on  the  13tb 
of  May  of  the  same  year;  but,  as  Humes 
died  shortly  thereafter,  what  trapspired  In 
his  office  between  these  parties  is  not  known, 
except  from  their  own  statements.  Mrs. 
Francis  remained  on  the  Washington  county 
land  until  the  fall  of  1891,  when  she  went  to 
the  home  of  her  son  W.  G.  Cllne,  In  Tazewell 
county,  and  remained  for  some  months. 

In  April,  1892,  by  an  agreement  between 
her  and  W.  O.  Cllne,  the  Washingrton  coun- 
ty land  was  exchanged  for  92  acres  of  land 
In  Tazewell  county,  near  W.  O.  Cllne's  land. 


spoken  of  in  this  record  as  the  "Spratt  Land" 
or  "Gravltt  Creek  Land."  The  deed  from 
C.  0.  Spratt  and  wife,  conveying  this  92 
acres  of  land  to  W.  G.  Cllne,  bears  date  April 
12,  1882,  but  was  not  recorded  until  Sep- 
tember 14, 1892.  Shortly  after  this  exchange 
of  land,  J.  M.  Cllne  took  possession  of  the 
Spratt  land,  and  Mrs.  Francis,  on  learning 
that  It  was  claimed  by  W.  6.  and  3.  M.  Cllne 
that  she  did  not  have  any  interest  In  the 
land,  caused  to  be  served  on  J.  M.  Cllne,  in 
December,  1892,  a  written  notice  that  she 
would  expect  him  to  deliver  possession  of 
this  land  to  her  on  the  Ist  of  January,  1893, 
or  pay  her  rent  for  it  J.  M.  Cllne  disregard- 
ed this  notice,  and  remained  in  possession 
of  the  land,  and  refused  to  pay  Mrs.  Fran- 
cis rent,  and  In  June  following  Mrs.  Francis 
instituted  her  suit  in  the  circuit  court  of 
Tazewell  county  against  W.  O.  and  J.  M. 
Cllne,  in  which  she  recites  the  execution  of 
the  deed  of  Bfay  12,  1891,  by  herself  and 
hnsband  to  W.  G.  Cllne,  the  exchange  of  the 
Washington  county  land  for  the  Spratt  land, 
and  says  that  the  Spratt  land  was  conveyed 
to  W.  6.  Cllne  upon  the  distinct  understand- 
ing that  he  was  to  hold  it  upon  the  same 
trust  that  he  had  held  the  Washington  coun- 
ty land;  that  the  Washington  county  land  was 
conveyed  to  W.  Q.  Cllne  upon  the  condition 
and  stipulation  that  he  would  hold  the  same 
in  trust  for  her,  and  reconvey  It  to  her  at  her 
request,  or  pay  her  the  sum  of  $3,000  when 
the  land  was  sold;  that  at  the  time  of  the 
execution  of  the  deed  W.  6.  Cllne  executed 
and  delivered  to  her  a  bond  or  note  for  the 
snm  of  $3,000,  in  which  this  agreement  was 
set  forth,  as  she  then  remembered;  and  that 
this  bond  or  note  was  left  In  the  possession 
of  J.  M.  Cllne,  her  other  son.  She  then  says 
that  she  bad  requested  W.  O.  Cline  to  con- 
vey to  her  the  Spratt  land,  and  had  given 
him  written  notice  to  deliver  her  possession 
of  the  same,  but  that  be  refused  to  convey 
it  to  her,  or  deliver  to  her  possession  thereof. 

The  prayer  of  her  bill  Is  that  J.  M.  Cllne 
be  required  to  produce  and  surrender  to  the 
court,  or  account  for,  the  bond  which  he 
had  hitherto  refused  to  deliver  to  her,  and 
that  W.  O.  Cllne  be  required  to  convey  the 
Spratt  land  to  her,  etc. 

To  this  bin  W.  G.  and  J.  M.  Cllne  filed 
their  Joint  answer.  In  which  they  deny  that 
W.  G.  Cllne  was  to  hold  the  Washington 
county  land  or  the  Spratt  land  In  trust  for 
the  complainant,  or  that  W.  G.  Cline  ex- 
ecuted the  $3,000  note  to  her,  and  then  say, 
by  way  of  explanation  of  the  whole  transac- 
tion, that  the  complainant  was  Indebted  toW. 
O.  Cllne  In  the  sum  of  $1,034,  with  Interest 
since  the  latter  part  of  the  year  1880,  being 
money  which  he  advanced  her  Just  after  the 
death  of  her  second  husband;  that  in  the 
conversation  between  respondent  W.  G. 
Cllne  and  his  mother  with  reference  to  the 
trouble  between  her  and  her  last  husband, 
she  told  respondent  that  her  husband  had 
been  endeavoring  to  Indnce  her  to  convey 
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tbe  land  to  him,  bnt  tbat  ahe  did  not  Intend 
to  do  It,  as  she  Intended  her  land  for  her 
sons,  but  that  ishe  first  wanted  respondent 
W.  6.  Cllne  to  be  paid  what  she  owed  him 
out  of  this  land;  that  complainant  finally 
left  her  home,  and  came  to  the  home  of  W. 
G.  Cllne,  and  said  that  she  had  left  her  hus- 
band, and  would  not  live  with  him  any  more, 
and  wanted  W.  O.  Cllne  to  have  a  suit 
brought  for  a  divorce  and  a  division  of  the 
property;  that  respondent  W.  Q.  Cllne  again 
advised  her  to  avoid  a  suit,  and  told  her 
tbat  she  had  better  agree  with  her  husband 
upon  a  division  of  the  property;  that  she 
then  told  W.  Q.  Cllne  to  go,  and  make  a  set- 
tlement with  T.  L.  Francis;  that  she  wanted 
the  land  secured,  and  that  she  Intended  It  to 
go  to  W.  O.  Cllne,  but  wanted  him  to  pro- 
vide Bomethhig  for  J.  M.  Ollne;  that  W.  O. 
Cllne  then  went  to  see  Francis  again,  and 
with  the  advice  of  respondent  W.  O.  Cllne 
complainant  and  her  husband  agreed  to  live 
separate  and  apart,  and  make  certain  divi- 
sion of  the  property,  In  which  T.  L.  Francis 
was  to  convey  any  Interest  which  he  had  In 
the  Washington  county  land  to  her,  resirand- 
ent  W.  6.  Cllne  advising  that  In  making  the 
compromise  Francis  should  convey  it  to  com- 
plainant, thinking  that  he  would  more  readi- 
ly convey  to  her  than  to  W.  G.  Ollne;  but 
W.  G.  Cllne,  having  some  doubts  as  to  the 
validity  of  such  a  transaction,  decided  to 
confer  with  some  lawyer  about  the  matter, 
and  was  advised  that  such  a  deed  would  not 
be  good,  and  that  his  mother  and  Francis 
had  better  unite  In  a  deed  conveying  the 
property  to  himself  or  some  other  person  In 
trust  for  his  mother;  that  In  the  meantime 
the  complainant  was  living  at  the  house  of 
W.  O.  Cllne,  and  he  had  stated  to  her  that 
the  deed  from  Francis  to  her  would  not  be 
sufficient,  and  also  the  further  advice  of 
counsel  as  to  how  it  should  be  deeded. 
Thereupon  the  complainant  declined  to  have 
the  land  conveyed  to  any  one  In  trust  for 
her,  but  wanted  him  to  take  the  land  as  bis 
own  on  the  condition  that  he  would  assist 
his  brother,  X  M.  Cline,  who  had  been  un- 
fortunate In  bnsiness,  and  was  in  financial 
distress.  In  fact,  says  this  respondent  (W. 
G.  Cllne),  she  stated  that  she  wanted  re- 
spondent to  sell  the  property  hi  Washington 
county,  and  invest  the  proceeds  of  sale  in 
property  in  Tazewell  county.  They  further 
say  that  upon  this  arrangement  tbat  W.  O. 
Cllne  executed  an  obligation  binding  himself 
to  make  provision  for  his  brother,  J.  M. 
Cllne.  The  land  In  Washington  county  was 
conveyed  to  W.  G.  Cllne,  and  his  obligation 
was  delivered  to  3.  M.  Cllne.  That  after 
this  the  Washington  county  land,  at  the  in- 
stance of  the  complainant  and  J.  M.  Cllne, 
was  exchanged  for  the  Spratt  land,  in  Taze- 
well county,  which  was  also  conveyed  to  W. 
G.  Cllne,  but  possession  thereof  turned  over 
to  3.  M.  Cllne,  and  that  it  was  agreed  by  all 
the  parties  that  whenever  J.  M.  Cllne  should 
pay  W.  G.  Cline  the  sum  of  $1,S00  the  Spratt 


land  was  to  be  conveyed  to  him,  and  that 
pursuant  to  this  agreement  J.  M.  Cllne  hod 
already  paid  the  sum  of  $1,06S  to  W.  O. 
Cllne.  They  further  deny  that  complainant 
paid  T.  L.  Francis  $1,000  as  stated  in  her 
bill,  and,  after  averring  that  respondents  are, 
and  were  at  all  times,  ready  to  provide  lib- 
erally for  their  mother,  and  that  their  homes 
were  open  to  her  at  aU  times,  they  conclude 
with  the  statement  that  the  complainant 
was  at  the  home  of  W.  G.  Ollne,  but  without 
cause  had  left  it,  and  respondents  believe 
that  her  leaving  was  due  to  the  influence  of 
T.  li.  Francis,  who  Induced  her  to  leave,  and 
bring  this  suit,  with  the  hope  that  by  mak- 
ing such  a  breach  he  might  acquire  the  title 
to  the  land  himself. 

Depositions  were  taken  by  the  complainant 
in  support  of  her  bill,  including  the  deposi- 
tion of  May,  the  lawyer,  whose  advice  had 
been  obtained  by  W.  G.  Cllne  as  to  how  the 
conveyance  of  the  title  to  the  Washington 
county  land  from  T.  L.  Francis  should  be 
made. 

On  November  3.  1893,  Mrs.  Francis  signed 
and  acknowledged  before  J.  W.  Gillespie,  a 
Justice  of  the  peace,  a  paper  dated  November 
1,  1893,  setting  forth  the  pendency  of  her  salt 
against  W.  G.  and  J.  M.  CUne;  l^at  the  de- 
fendants had  made  full  satisfaction  to  her  of 
all  demands  made  by  her  In  her  suit,  and  Qiat. 
therefore,  she  thereby  granted  and  released 
unto  W.  G.  and  J.  M.  Cllne  all  the  right,  title, 
and  Interest  in  the  land  asserted  by  her,  and 
also  released  them  from  all  claims  and  de- 
mands In  the  suit,  and  acknowledged  that  she 
had  received  fnll  consideration  for  making 
the  release,  and  agreed  to  have  her  suit  dis- 
missed without  any  further  proceedings. 

At  the  same  time— November  S,  1893— the 
following  papers  were  executed  and  acknowl- 
edged by  William  O.  and  3.  M.  Cline  before 
J.  W.  Gillespie,  a  justice  of  the  peace  in  Taze- 
well county: 

Exhibit  Z,  with  cross  bill:  "This  deed  made 
and  entered  Into  on  this  November  3rd  in  the 
year  1893,  between  W.  G.  Cllne,  party  of  the 
first  part,  and  Mrs.  M.  B.  Francis,  party  of  the 
second  part,  all  of  the  county  of  Tazewell  and 
state  of  Virginia,  wltnesseth  that  for  and  Is 
consideration  of  the  love  and  respect  tbat  W. 
G.  Cllne,  party  of  the  first  part,  has  for  M.  E. 
Francis,  his  mother,  party  of  the  secon  part, 
the  said  W.  G.  Cllne  party  of  the  first  part, 
dos  this  day  deeds  and  conveys  one  half  In- 
trust of  a  certain  tract,  piece  or  parcel  of  land 
situated  In  Tazwell  county  and  on  the  waters 
of  Lyncon  Share  Branch  none  as  the  Harlis 
place,  and  for  further  refereances  refers  to 
deed  from  Mrs.  KroU  to  W.  G.  Cllne;  this  deed 
Is  to  take  eifect  that  in  the  event  W.  G.  Ollne. 
party  of  the  first  part,  dies  before  M.  B.  Fran- 
cis, party  of  the  second  part,  a  further  consld- 
eraslon  in  this  deed  Is  that  the  said  W.  G. 
Cllne  reserves  a  right  to  sell  or  dispose  of  this 
land  and  reinvest  Its  proceeds  and  said  M.  E. 
Francis  Is  to  hold  and  have  the  same  In  trust 
as  she  holds  in  this  deed  when  reinvested  In 
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other  lands;  the  party  of  the  first  part  doth 
covlnent  to  and  with  the  party  of  the  second 
part  that  they  have  the  right  to  convey  to 
there  grantee,  and  that  they  warrant  general- 
ley  the  title  to  the  lands  hereby  conveyed. 
Witness  the  following  signature  and  seal,  the 
year  and  date  first  above  written.  W.  G. 
Cllne.     [Seal.]" 

Exhibit  Y,  with  cross  bill:  "This  agreement 
and  contract  niade  and  entered  Into  on  this 
November  3th,  In  the  year  1893,  between  W. 
G.  Cllne,  James  M.  Cllne  and  Mrs.  M.  B.  Fran- 
cis, there  mother,  all  of  the  county  of  Taze- 
w^  and  state  of  Virginia,  witnesseth,  that  the 
said  W.  G.  and  J.  M.  Cllne  dos  this  day  agree 
that  in  the  event  the  said  W.  G.  Cllne  deeds 
to  the  said  J.  M.  Cllne  the  land  on  which  the 
said  J.  M.  Cllne  now  lives,  the  said  J.  M.  Cllne 
agrees  and  binds  himself  to  deed  Mrs.  Bi.  B. 
Francis  one-half  Intrust  In  said  land  In  the 
event  the  said  J.  H.  Cllne  dies  before  she  dos 
and  If  this  land  Is  sold  she  Is  to  have  the  same 
right  in  any  other  land  this  money  is  reinvest- 
ed in.  Witness  our  hands  and  seals  this  the 
year  and  date  above  written.  W.  G.  CUne. 
(Seal.]    J.  M.  Cllne.     [Seal.]" 

At  the  April  term,  1894,  of  the  circuit  court 
of  Tazewell  county  a  decree  was  made  in  the 
cause,  setting  forth  that,  it  appearing  from  an 
agreement  before  a  Justice  of  the  peace,  filed 
with  the  papers  In  the  cause,  that  the  parties 
had  settled  and  adjusted  the  matters  involved 
therein.  It  Is  therefore  ordered  that  the  case  be 
dropped  from  the  docket  This  decree,  it  ap- 
pears, was  entered  as  a  matter  of  course,  and 
was  not  assented  to  by  complainant  or  her 
counsel,  or  the  presence  of  either  noted,  so  far 
as  the  decree  discloses.  To  the  same  term  of 
the  circuit  court  of  Tazewell  county,  N.  Frank 
&  Co.  and  others,  creditors  of  3.  M.  Cllne,  filed 
their  bin  to  subject  an  Interest  of  J.  M.  Cllne 
In  the  Spratt  land  to  the  payment  of  their 
Judgments.  To  this  bill  W.  G.  and  J.  M.  CUne 
and  Mrs.  Francis  were  made  parties  defend- 
ant. 

At  the  August  term  of  the  court  Mrs.  Frau- 
ds was  permitted  to  file  her  cross  bill  against 
W.  G.  Cllne  and  J.  M.  Cllne  In  this  suit  of 
Frank  et  aL,  out  of  which  this  appeal  to  this 
court  arises. 

The  appellant  repeats  hi  her  cross  bill  the 
allegations  of  her  original  bill,  and  avers 
that  when  she  separated  from  her  husband 
her  two  sons  offered  her  a  home,  and  en- 
couraged the  separation;  that  the  exchange 
for  the  Spratt  land  In  the  vicinity  of  the 
residence  of  her  son  W.  G.  Cllne  had  not 
long  been  made  before  he  assumed  the  con- 
trol of  the  land,  declaring  his  ownership  of 
it;  and  his  family,  at  least,  made  it  so  dis- 
agreeable to  complainant  that  she  had  to 
leave  his  house,  and  was  compelled  to  go 
from  "pillar  to  post,"  homeless,  friendless, 
and  alone.  In  feeble  health,  and  Illy  able  to 
care  and  provide  for  hersdf;  that  she  was 
In  a  most  deplorable  state  of  mind,  and  In 
this  condition  she  was  approached  for  a  com- 
promise;  that  her  counsel  had  set  another 


day  to  take  deppsltlona  In  her  pending  anit, 
and  complainant  came  by  her  son's  (W.  G. 
Cllne)  late  In  October,  1893,  on  the  way  to 
the  office  of  her  counsel,  to  see  to  some 
household  effects  she  bad  at  her  son's,  when 
be  began  persistently  to  importune  her  for 
an  adjustment  of  the  suit;  and  as  she  was 
in  no  condition  to  resist  anything,  so  Impor- 
tunate were  her  sons.  It  was  finally  agreed 
that  there  should  be  conveyed  to  complain- 
ant In  fee  simple  an  undivided  half  of  the 
Spratt  land,  and  an  undivided  half  of  an- 
other ttact  that  W.  G.  Cllne  had  purchased, 
known  aa  the  "Hailess  Liand,"  and  her  sons 
were  to  give  her  food  and  clothing,  and  af- 
ford her  such  maintenance  aa  would  ke^ 
her  comfortable  the  balance  of  her  life,  all 
of  which  was  positively  agreed  to  by  her 
two  sons,  but  she  wl^ed  to  see  her  counsftl 
who  was  conducting  her  suit,  who  lived  four 
or  five  miles  from  her  sons,  before  the  agree- 
ment was  consummated,  and  started  there 
on  foot;  that  W.  G.  Cllne,  who  preceded  her 
to  Tazewell  court  house,  returning,  met  her 
on  the  road,  and,  as  usual,  overcame  her, 
and  persuaded  her  to-  return  to  his  house; 
that  the  walk  made  complainant  sick,  and 
aa  soon  as  she  was  able  to  get  about  she 
was  taken  by  her  son  W.  G.  Cllne  to  the 
house  of  J.  W.  Gillespie,  a  Justice  of  the 
peace,  and  when  they  arrived  there  her  son 
W.  O.  Cllne  requested  her  to  sign  and  ac- 
knowledge a  paper,  which  he  told  her  was 
necessary  before  the  suit  could  be  ended, 
complainant  all  the  time  protesting  that  she 
should  see  her  counsel,  and  her  sons  urging 
her  to  sign  this  paper;  that  she  did  not  read 
the  paper,  not  having  her  spectacles  with 
her,  nor  was  It  read  to  her,  but  her  sons  as- 
sured her  that  this  and  other  papers  which 
Squire  Gillespie  would  write  were  Just  aa 
they  had  theretofore  agreed;  that  this  par 
per  (the  agreement  for  the  dismissal  of  the 
pending  suit)  had  already  been  prepared  by 
counsel  of  her  son  W.  G.  .CUne,  and  after  a 
private  talk  between  her  son  and  Squire  Gil- 
lespie the  two  papers  Exhibits  Y  and  Z  (ap- 
pearing In  full  above)  were  written  by  Gil- 
lespie, signed  and  acknowledged  by  the  par- 
ties, but,  although  complainant  wanted  to 
take  possession  of  the  paper  compromising 
the  suit,  her  son  W.  G.  CUne  took  It,  and 
never  would  let  her  have  It,  and  hastily  had 
it  recorded.  Complainant  protests  that  she 
never  read  these  papers  at  the  time  they 
were  signed  at  GUlespIe's  house,  nor  were 
they  read  to  her  when  written,  nor  for  some 
time  after;  that  they  do  not  contain  the 
contract  and  agreement  she  made  with  her 
sons  as  a  compromise  of  her  pending  suit; 
that,  as  the  paper  executed  as  a  compromise 
of  her  suit  was  obtained  by  fraud,  it  Is  null 
and  void;  ,and  that  the  action  of  W^.  G.  and 
J.  M.  CUne  on  the  3d  day  of  November,  1893, 
was  a  willful  and  deliberate  fraud,  for  she 
was  then  and  there  induced  to  surrender 
land  conceded  to  be  worth  $3,(XX) .  for  noth- 
ing, aa  the  papers  Y  and  Z,  executed  to  her 
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by  ber  two  sons,  amoant  to  absolutely  notb- 
ing. 

The  prayer  of  her  cross  bill  Is  that  the 
transaction  of  Norember  3,  1893,  be  declared 
nuU  and  void;  that  she  be  remitted  to  ber 
rights  to  the  Spratt  land,  conveyed  by  Spratt 
and  wife  to  W.  Q.  CUne,  AprU  12,  1882,  and 
that  W.  G.  Cllne  be  compelled  to  convey  the 
Spratt  land  to  complainant,  ete. 

W.  O.  and  J.  M.  Cllne  made  a  joint  an- 
swer to  the  cross  bill,  referring  to  their  an- 
swer to  complainant's  original  bill,  and  ask 
that  it  be  treated  as  a  part  of  their  answer 
then  made,  and,  after  denying  the  fraud  and 
nnfalr  dealing  alleged  by  complainant,  say 
that  they  had  at  all  times  recognized  their 
liability  to  support  complainant,  and  were 
willing  to  execute  to  her  any  writing  which 
would  secure  to  her  a  support  out  of  their 
respective  estates,  provided  she  should  out- 
live them,  but  were  never  willing  and  never 
agreed  to  vest  in  her  any  present  estate,  tor 
the  reason  that  at  times  she  was  very  much 
under  the  influence  and  control  of  her  hus- 
band, etc.,  and  that  respondents  believed 
that.  If  they  vested  in  complainant  a  present 
estate,  her  husband  would  In  some  way  suc- 
ceed in  getting  control  of  it,  and  leave  her 
to  be  supported  by  respondente.  They  then 
admit  that  they  told  their  mother  she  could 
make  her  home  with  them  as  long  as  she 
lived,  provided  they  outlived  ber,  and  that 
they  would  take  the  best  care  of  her,  and 
that,  if  she  should  survive  them,  they  would 
make  provision  for  her  during  her  life;  that 
they  did  not  execute  any  writing,  and  com- 
plainant did  not  request  any,  showing  that 
she  was  to  make  her  home  with  them,  and 
they  were  to  take  care  of  ber,  for  the  rea- 
son that  she  well  knew  that  respondente 
never  bad  and  never  would  deny  her  this 
right,  and  that  whenever  she  could  not  live 
with  her  husband  their  homes  were  open  to 
her;  but  the  writings,  however,  in  regard 
to  the  Harless  and  Spratt  lands  were  execut- 
ed, 80  that  she  might  have  a  sufBclent 
amount  for  a  support,  provided  she  survived 
them. 

The  first  question  for  our  consideration  Is, 
was  the  Washington  county  land,  by  the  deed 
of  I£ay  12, 1891,  and  a  contemporaneous  agree- 
ment between  the  parties,  conveyed  to  W.  Q. 
Cllne  as  a  trust  for  the  benefit  of  bis  mother, 
the  appellant? 

W.  O.  Oline  admlte  that  he  was  asked  by  bis 
mother  to  teke  charge  of  her  business,  and  It 
Is  clearly  proved  that  W.  O.  Cllne  was  confid- 
ed in  to  do  for  ber  what  was  necessary  to  set- 
tle the  dilCerences  between  herself  and  ber 
husband,  and  to  take  the  legal  title  to  the 
Washington  county  land  out  of  her  husband, 
so  that  he  would  have  no  control  over  it,  and 
have  no  pretext  for  claiming  an  Interest  In  It, 
and  that  it  was  not  at  first  contemplated  that 
the  land  would  be  deeded  to  W.  O.  Oline,  nor 
that  more  was  then  intended  than  for  the  hus- 
band to  convey  the  land  directly  to  his  wife, 
the  appellant,  though  she  may  have  frequent- 


ly said  that  she  intended  her  sons  should  have 
her  lands,— a  statement  that  was  quite  natural 
under  the  circumstances.  To  make  sure,  how- 
ever, tliat  the  putpose  of  his  mother,  then  In 
view,  would  be  accomplished,  W.  Q.  Cllne 
takes  the  deed  from  her  husband  to  her  of 
March  16,  1891,  to  A.  3.  May,  a  lawyer,  who 
had  theretofore  been  ber  legal  adviser,  and 
told  him  that  his  mother  was  in  some  trouble 
with  her  husband,  that  they  had  separated, 
that  his  mother  owned  a  tract  of  land  In 
Washington  county,  that  her  husband  was 
claiming  that  he  had  an  Interest  in  it,  and  that 
his  mother  had  made  some  arrangement  with 
her  husband  to  convey  his  alleged  interest  in 
the  land  to  her;  whereupon  May  told  him 
that,  while  the  conveyance  of  March  16,  1891, 
might  be  good  in  equity,  he  thought  it  would 
be  better  to  get  Mr.  Francis  and  his  (W.  G. 
Cllne's)  mother  to  convey  the  land  to  him  for 
an  alleged  valuable  consideration.  The  sum 
of  $3,000  was  suggested  as  the  consideration, 
and  he  execute  to  his  mother  his  note  for 
that  amount,  with  an  understanding  between 
them  that  he  could  lift  his  note  at  any 
time  thereafter  by  reconveying  the  land  to 
her,  or  by  selling  the  land,  and  reinvest- 
ing the  proceeds  in  other  land  for  her.  This 
much,  at  least,  W.  G.  Cllne  admits,  and 
May  says,  in  addition,  that  some  months  aft- 
er this  conference  W.  G.  Cllne  told  wit- 
ness tliat  Francis  and  wife  had  conveyed 
the  land  to  him,  and  tliat  he  had  given  his 
mother  the  note  for  $3,000.  May,  however, 
says  on  cross-examination  that  he  Is  not  posi- 
tive that  W.  G.  Cllne  told  him  in  the  subse- 
quent conversation  that  he  bad  given  his  note 
to  his  mother  for  93,000,  but  he  is  positive 
that  he  told  witness  that  the  matter  had  been 
arranged,  and  made  the  impression  upon  wit- 
ness that  he  had  executed  the  note.  The  posi- 
tive statement  by  appellant  Is  that  W.  O.  CUne 
did  execute  and  deliver  the  note  to  her,  and 
she  turned  it  over  at  once  to  her  son  J.  M. 
Cllne,  to  be  held  as  collateral  for  her  note 
from  him  for  $500  borrowed  from  him  when 
she  paid  for  the  Washington  county  land;  and 
In  this  she  is  corroborated  by  her  husband, 
who  not  only  states  positively  that  the  note 
was  given  to  her,  and  turned  over  to  J.  M. 
Cllne,  but  states  the  contents  of  the  note,  a» 
follows:  "I  promise  to  pay  my  mother,  M.  B. 
Francis,  three  thousand  dollars  for  her  land  in 
Washington  county  when  I  sell  or  otherwise 
dispose  of  it;"  and  witness  adds  that  "home- 
stead was  waived  In  it."  She  Is  also  corrobo- 
rated as  to  this  $3,000  note  by  3.  W.  Gillespie, 
3.  P.  Of  course,  W.  G.  and  J.  M.  Cllne  deny 
that  such  a  note  was  given,  but  J.  M.  Cllne- 
testlfles  that  the  morning  after  the  deed  of  the 
12th  of  May,  1891,  was  executed,  his  mother 
made  W.  G.  Cllne  sign  a  paper  agreeing  to 
account  to  him  (J.  M.  Cllne)  for  half  of  the 
Washington  county  land  when  sold,  and  turn- 
ed this  paper  over  to  him;  while  W.  G.  Cllne 
says  that  a  few  days  after  the  12th  of  May, 
1891,  or  perhaps  the  next  day,  bis  mother  said 
to  him  that  she  was  afraid  that  J.  M.  CUne 
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wonld  think  bard  of  her  for  conveying  the 
land  to  him  (W.  O.  GUne),  and  said  "she  want- 
ed me  to  do  right  by  him"  (Jim),  "and  1 
told  her  that  she  had  called  my  attention  to 
that  several  times,  and  to  tell  him  to  come 
into  the  house,  and  I  wonld  give  him  an  In- 
Btrmnent  of  writing  that  he  could  make  me  do 
right;  and  I  told  her  If  I  wonld  take  out  what 
she  owed  me,  with  interest,  there  wouldn't  be 
anything  for  Jim,  but  I  intended  to  give  him 
half  of  It,  and  gave  him  an  instrument  of 
writing  to  that  effect,  •  •  •  and  the  paper 
stated  that  1  was  to  account  to  Jim  for  one- 
half  of  whatever  I  could  realize  out  of  the 
land." 
When  asked  to  produce  this  paper,  both  W. 

0.  and  J.  M.  Cllne  say  that  after  the  Washing- 
ton county  land  was  exchanged  for  the  Spratt 
land,  and  the  latter  came  into  possession  of 
the  Spratt  land,  the  paper  was  turned  over  to 
W.  O.  Cline,  and  by  him  destroyed,  although 
J.  M.  Cline  had  nothing  then  to  show  that  he 
had  an  Interest  in  the  Spratt  land.  When  ask- 
ed if  he  claimed  that  he  purchased  the  Wash- 
ington county  land  from  his  mother,  or  that 
■he  gave  it  to  him,  W.  O.  Cline,  after  some 
hesitation,  says:  "She  gave  it  to  me,  but  at 
the  same  time  she  admitted  that  she  owed 
me  the  money  I  have  stated  in  my  examina- 
tion in  chief." 

He  had  before  stated  that  bla  moflier 
owed  him  (1,024  for  money  she  got  for  cat- 
tle he  had  sold  as  far  back  as  1880,  and  in 
an  effort  to  refute  the  statements  of  his 
mother  that  she  turned  the  $3,000  note  over 
to  J.  M.  Cline  as  collateral  security  for  her 
bond  of  $500  held  by  him,  he  (W.  O.  Cline) 
had  also  stated  that  this  $!S00  bond  had  been 
assigned  to  and  owed  by  him  some  time  be- 
fore the  Washington  county  land  was  con- 
veyed to  him,  whereby,  according  to  ,  his 
showing,  his  mother,  on  the  12th  day  of  May, 
1891,  not  only  owed  him  $1,024,  with  interest 
from  1880,  but  this  $500  bond,  given  in 
1884,  making  a  total  of  principal  due  him 
$1,524;  yet  he  then  gives  J.  M.  Cline  a  pa- 
per obligating  himself  to  account  to  him  for 
one-half  of  what  might  be  realized  from  the 
Washington   county  land,   rated   at  $3,000. 

In  addition  to  the  denial  of  his  mother  that 
she  owed  her  son  W.  O.  Cllne  anything,  and 
the  production  by  her  of  three  unpaid  notes 
or  bonds  of  his  to  her,— one  dated  November 

1,  1888,  for  $85,  for  a  wagon,  horse,  and 
cow;   another,  dated  November  1,  1893,  for 

$45;  and  the  other  for  $58,  dated day 

of  February,  1893,— the  statement  he  mak'es 
as  to  her  indebtedness  to  him  and  the  paper 
executed  and  delivered  by  him  to  J.  M.  Cllne 
does  not  bear  upon  Its  face  the  Impress  of 
truth  or  reason;  and,  moreover.  It  is  shown 
that  the  appellant  paid  her  son  J.  M.  Cllne 
a  part  of  the  $500  bond— about  half  of  It- 
after  the  deed  of  May  12,  1891,  had  been 
made,  and  that  W.  O.  Cllne,  In  1882,  after 
his  mother  became  Indebted  to  him,  as  he 
says,  to  the  amount  of  $1,024  in  1880,  bought 
bla  mother's  dower  interest  in  his  father's 


land  In  Bland  county,  and  paid  her  $600  in 
cash  for  It  After  admitting  that  the  notes 
produced  by  his  mother  were  all  in  his  own 
handwriting,  W.  G.  dine  undertakes  to  ex- 
plain them,  and  as  to  the  first  claimed  that 
he  did  not  owe  It,  and  his  mother  had  never 
claimed  payment;  as  to  the  $45  note  he 
says  that  his  signature  in  pencil  had  been 
crossed  out  with  a  pen,  and  his  signature 
written  under  by  some  one  else,  although  his 
mother  had  stated  that  this  was  done  by  him 
when  she  called  his  attention  to  the  fact  that 
his  signature  in  pencil  was  becoming  effa- 
ced, and  wanted  him  to  give  her  a  new  note; 
and  as  to  the  $58  note,  dated  February,  1898, 
he  had  no  recollection  whatever. 

To  explain  why  the  appellant  wanted  to 
separate  from  her  husband,  make  a  deed  for 
her  land  to  W.  G.  Cllne,  and  live  with  her 
sons,  W.  G.  Cline  and  his  wife  and  J.  M. 
Cllne  testify  that  she  was  not  only  Jealous 
by  reason  of  her  husband's  Immorality,  but 
was  afraid  of  him;  and  other  witnesses  tell 
the  same  story  as  to  what  the  appellant  had 
said  about  being  afraid  of  her  husband,-  that 
he  had  maltreated  her,  and  so  on,  though 
not  a  witness  is  adduced  to  testify  to  any 
ill  treatment  by  her  husband,  or  that  any 
of  his  nearest  neighbors  had  ever  beard  of 
the  alleged  misconduct  on  his  part  causing 
his  wife  to  become  Jealous.  The  statements 
of  W.  G.  and  J.  M.  Cline  that  appellant  told 
them  of  cruelty  to  her  on  the  part  of  her 
husband;  tiHat  he  slept  with  a  razor  under 
his  pillow,  or  carried  a  pistol  In  his  boot;  had 
tried  to  smother  her  once  or  twice  with  a 
pillow  or  the  bedclothes;  bad  thrown  a  club 
at  her,  and  caused  her  to  fall  over  a  fence, 
and  sustain  serious  injury;  and  was  leading 
an  Improper  life  with  a  woman  in  the  neigh- 
borhood,—especially  that  of  J.  M.  dine  in 
which  he  says  that  while  he  and  Francis 
were  walking  out  on  the  land  once,  "I  was 
deviling  him  about  Hop  Webb's  wife.  He 
(Francis)  said  If  It  hadn't  been  for  old 
Franklin  telling  Ma  a  lot  of  tales  about 
Hop's  wife,  she  would  have  made  him  a 
deed  for  the  land,  and  that  there  would 
never  have  been  any  trouble  between  them," 
—are  not  only  incredible  upon  their  face,  but 
are  in  conflict  with  the  statement  of  appel- 
lant that  the  only  trouble  ever  existing  be- 
tween her  and  her  husband  grew  out  of 
some  contention  made  by  bim  that  he  had 
an  interest  in  her  land;  and  It  would  be  dif- 
ficult to  believe  that  her  two  sons  would 
have  been  told  these  things,  and  not  only 
made  no  effort  to  protect  their  mother,  but 
permitted  her  to  remain  with  her  husband 
nearly  eight  months  after  the  deed  of  May 
12,  1801,  had  been  made;  and  the  state- 
ments put  Into  the  month  of  the  mother  by 
these  witnesses  are  wholly  Inconsistent  with 
the  facts  shown  that  Francis  was  almost 
an  invalid  from  rheumatism  and  nervous 
troubles  when  his  wife  was  Induced  by  her 
song  to  leave  him,  and  the  treatment  re- 
ceived by  her  at  the  bands  of  her  husband. 
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who  has,  after  she  bad  been  turned  oat  up- 
on the  world,  stripped  of  her  property  by 
her  sons,  taken  her  to  bis  home,  and  pro- 
vided for  her.  We  might  a.t  great  length  ra- 
Tlew  the  testimony  of  the  witnesses  for  ap- 
I)eUees  who  have  testified  to  declarations 
made  by  appellant  that  she  gave  her  land  to 
her  sons,  but  It  is  sufficient  to  say  that  their 
statements.  If  not  wholly  false,  vary,  as  Is 
Qsualljr  the  case  when  witnesses  are  trying 
to  tell  the  same  story  which  is  Inconsistent 
with  the  truth,  and  for  the  further  reason 
that  It  is  by  no  means  impossible  that  some 
of  these  witnesses,  intending  perhaps  to 
state  the  truth,  have  distorted  expressions 
that  she  Intended  her  sons  to  have  the  land, 
■  or  to  give  It  to  them,  and  not  her  husband, 
into  declarations  that  she  had  given  it  to 
them,  or  it  was  theirs.  In  addition,  other 
witnesses,  wholly  disinterested,  testify  that 
they  heard  appellant  say,  in  the  presence  of 
W.  O.  Ollne,  after  the  deed  for  the  Wash- 
ington county  land  was  made  to  him,  that 
the  land  was  hers.  One  of  these  witnesses 
says  that  he  rented  the  farm  from  appellant 
for  the  year  1892,  with  refusal  of  it  longer 
if  she  did  not  sell  It,  and  rented  it  from 
her  in  the  presence  of  W.  Q.  Cllne,  in  the 
fall  of  1891;  that  W.  G.  Cllne  came  to  him, 
and  told  him  that  he  wanted  to  sell  him  his 
mother's  farm,  and  witness  told  him  that  he 
was  not  prepared  to  buy  at  that  time,  where- 
upon W.  Q.  Cllne  said  that  she  (bis  mother) 
would  take  witness'  ofTer  to  rent  the  land, 
and  witness  went  over  to  the  house  of  ap- 
pellant, where  the  contract  for  the  rental 
of  the  land  was  written  by  W.  O.  Cllne,  and 
signed  by  witness.  While  there,  appellant 
told  witness  of  grass  seed  she  wanted  seed- 
ed, etc.  Witness  also  says  that  W.  O.  Cllne 
told  him  at  that  time  that  the  farm  belonged 
to  his  mother. 

Much  efEort  was  made  to  show  that  the 
contract  for  the  rental  of  the  land  by  this 
witness  was  made  with  W.  G.  Ollne  (the  con- 
tract not  being  produced),  but,  if  this  were 
Aown,  it  la  but  natural  that  it  was  between 
witness  and  W.  O.  Ollne,  as  the  title  of  rec- 
ord was  then  in  the  latter's  name. 

Another  witness  aays  that  W.  O.  Cllne  told 
him  "that  they  were  to  pay  an  amount  some- 
thing like  fl,000  to  get  a  'sham'  deed  to  keep 
Tom  Francis  and  hla  stock  off  his  mother's 
land,"  and  that  W.  G.  Ollne  always  told  wit' 
nesa  that  it  was  hla  mother's  land,  and  said 
■o  in  his  mother's  preaence. 

Still  another  witness  says  that  he  was  sent 
by  Mrs.  Spratt,  in  the  winter  of  1891-«2, 
to'  see  W.  O.  Olne  with  reference  to  an  ex- 
change with  him  and  his  mother  of  the 
Spratt  land  for  the  Washington  county  land, 
and  W.  O.  Ollne  told  witness  that  the  Wash- 
ington county  land  was  his  mother's,  though 
the  deed  was  in  blm,  and  said  the  deed  was 
so  made  to  get  rid  of  Mr.  Francis. 

The  fact  that  W.  O.  Ollne  Is  a  son  of  app^- 
lant  does  not  of  itself  establlah  a  confidential 
relation  between  them,  but  it  is  a  circum- 


stance to  be  considered  In  determining  wheth- 
er or  not  such  relations  existed  when  the 
transactions  giving  rise  to  the  complaint  of 
the  mother  against  the  son  were  had.  Be 
admits  that  his  mother  confided  in  him  the 
transactions  of  her  business,  to  a  degree,  at 
least,  and  the  evidence  shows  that  she  exe- 
cuted every  paper  suggested  to  her  by  him 
as  necessary  to  debar  her  husband  of  any 
possible  Interest  in,  or  control  over,  the 
Washington  county  land,  and  confided  to  him 
the  exchange  for  the  Spratt  land,  and  that  he 
did  not  make  the  exchange  without  first  con- 
sulting her  as  the  owner  of  the  Washington 
county  land. 

Notwithstanding  the  Spratt  land  was  con- 
veyed to'W.  O.  Cllne,  appellant  was  the  real 
and  beneficial  owner  of  it  He  had  undertak- 
en, as  her  agent,  to  first  get  a  conveyance  of 
the  legal  title  to  the  Washington  county  land 
from  T.  L.  Francis,  her  husband  and  trustee; 
and,  second,  to  exchange  this  land  for  the 
Spratt  land;  and  in  doing  these  things  for 
her  W.  G.  Cllne  in  both  instances  took  a  con- 
veyance of  the  legal  title  to  the  land  to  him- 
self; and,  these  facts  being  shown,  they  es- 
tablish a  trust  in  W.  G.  Cllne  for  the  use  and 
benefit  of  appellant,  and  it  matters  not 
whether  It  be  denominated  a  resulting  or  an 
implied  trust,  as  both  are  founded  on  the 
presumed  Intention  of  the  parties,  both  arise 
by  operation  of  law  up<Ki  the  transactions  of 
the  parties,  and  the  authorities  generally  con- 
cur that  both  may  be  established  by  parol 
evidence.  Borat  v.  Nalle,  28  Grat  4S4;  Bank 
V.  Carrlngton,  7  Leigh,  666;  Phelps  t.  Seely, 
22  GraL  873;  1  Perry,  Trusts,  |  124. 

Wherefore  the  same  trust  resting  upon  W. 
G.  Cllne  with  reference  to  the  Washington 
county  land  when  exchanged  for  the  Spratt 
land  attached  to  the  last-named  proi>erty 
when  the  exchange  was  made,  and  he  held 
It  in  trust  for  the  benefit  of  appellant 

It  only  remains  to  be  determined  whether 
or  not  the  agreement  to  dismiss  and  the  de- 
cree dismissing  appellant's  first  suit  were 
procured  by  fraud. 

It  is  earnestly  urged  by  counsel  for  l^>pel- 
lees  that  the  decree  of  the  court  dismissing 
the  suit  upon  the  exhibition  of  the  writing 
given  by  her  November  8,  1893,  had  binding 
effect  upon  appellant  as  a  confirmation  of 
what  had  gone  before,  but  as  was  said  by 
Keith,  P.,  concurring  in  the  opinion  of  Bail- 
load  Co.  T.  liUlU,  91  Va.  641,  22  &  B.  656: 
"There  is  no  instrument  so  solemn,  there  Is 
no  Judgment  or  decree  so  binding,  but  that 
if  fraud  in  Its  procurement  be  alleged  and 
proved,  it  ceases  to  protect  the  wrongdoer,  or 
to  obstruct  the  injured  In  the  assertion  of 
their  rights." 

When  a  person  assents  that  fldndary  re- 
lations be  established  between  him  and  an- 
other, the  law  imposes  upon  him  the  duty  of 
so  dealing  with  the  trust  subject  that  his 
conduct  and  transactions  will  stand  the  test 
of  the  closest  scrutiny.  "Loyalty  to  his  trust 
Is  the  most  important  duty  which  the  agent 
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owes  to  bts  principal.  Reliance  upon  bis  In- 
tegrity, fidelity,  and  ability  ia  the  main  con- 
sideration in  tbe  selection  of  agents;  and  so 
careful  Is  tbe  law  in  guarding  this  fiduciary 
relation  that  It  will  not  allow  an  agent  to  act 
for  himself  and  bis  principal,  nor  to  act  for 
two  principals  on  opposite  sides,  In  the  same 
transaction.  All  such  transactions  are  void- 
able, and  may  be  repudiated  by  the  principal, 
without  showing  that  be  was  injured.  In 
such  cases  tbe  amount  of  consideration,  tbe 
absence  of  undue  advantage,  and  other  like 
features,  are  wholly  Immaterial.  Nothing 
will  defeat  the  principal's  right  of  remedy, 
except  his  own  confirmation,  after  full 
knowledge  of  all  the  facts.  Actual  injury  is 
not  the  principle  upon  which  the  law  holds 
such  transactions  voidable.  The  chief  object 
of  the  principle  Is  not  to  compel  restitution 
where  actual  fraud  has  been  committed,  or 
unjust  advantage  gained;  but  it  Is  to  pre- 
vent the  agent  from  putting  himself  In  a  po- 
sition In  which  to  be  honest  must  be  a  strain 
on  him,'  and  to  elevate  blm  to  a  position 
where  be  cannot  be  tempted  to  betray  his 
princlpaL' "  A  confirmation  must  be  a  solemn 
and  deliberate  act  When  the  original  trans- 
action Is  Infected  with  fraud,  the  confirma- 
tion of  It  Ib  80  inconsistent  with  Justice,  and 
so  likely  to  be  accompanied  with  Imposition, 
that  the  courts  watch  It  with  the  utmost 
strictness,  and  do  not  allow  It  to  stand  bnt  on 
the  clearest  evidence. 

If  a  party's  right  to  Impeach  the  transac- 
tion b«  concealed  from  him,  or  a  free  dls- 
closnra  be  not  made  to  blm  of  every  circum- 
stance which  It  is  material  for  him  to  know, 
or  If  the  act  takes  place  under  pressure  or 
constraint,  er  by  the  exercise  of  undue  In- 
fluence, or  under  the  delusive  opinion  that 
the  original  transaction  Is  binding  on  him, 
or  If  It  be  merely  a  continuation  of  tbe  orig- 
inal transaction,  the  confirmation  operates  as 
nothing;  or,  as  stated  in  the  latter  part  of  sec- 
tion 961,  2  Pom.  Eq.  Jar.,  If  "the  original 
undue  Influence  still  remains,  w  if  the  act 
Is  simply  a  continaatl<Hi  of  the  former  trans- 
action, or  *  ••  If  he  has  not  full  knowl- 
edge of  all  the  material  facts  and  of  his  ewn 
rights,  no  act  of  confirmation,  however  form- 
al, is  effectual;  the  voidable  nature  of  the 
transaction  is  unaltered."  Ferguscm  t. 
Gooch  (Va.)  26  B.  a.  807;  Kerr,  Fraud  &  If. 
296-298;  Coal  Cfo.  ▼.  Sherman,  20  Md.  117; 
Hoge  V.  Hoge,  1  Watts,  166;  Mlchond  t.  Ol- 
rod,  4  How.  608;  and  Broddns  v.  McCall.  8 
Can,  B46. 

In  the  light  of  the  foregoing  wen-reoognli- 
ed  mles  of  law,  let  ns  examine  the  evidence 
as  to  bow  the  agreement  of  compromise,  and 
the  decree  dismissing  appellant's  first  suit, 
were  procured.  It  will  be  observed.  In  the 
first  place,  that  fat  the  agreement  or  com- 
promise appellant  Is  made  to  say,  "And  does 
hereby  acknowledge  that  she  has  received  a 
fun  consideration  for  malting  this  release." 
By  concession  she  got  nothing  In  the  way 
of  a  consideration  for  the  release  of  her 
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rights  and  the  dismission  of  her  suit  except 
what  Is  provided  for  her  In  the  papers  Y 
and  Z,  copied  above.  Tbe  reservations  In 
Z,  signed  by  W.  6.  Cliue,  are  such  as  to 
work  no  change  of  title  to  the  property  re- 
ferred to  In  him.  He  says  In  the  paper  tliiit 
It  is  made  In  consideration  of  love  and  re- 
spect for  his  mother,  but  claims  In  his  an- 
swer that  it  is  in  consideration  of  the  dis- 
missal of  the  suit.  He  pretends  to  convey 
to  bis  mother  "one  half  Intnist"  In  a  cer- 
tain piece  of  land  which  he  owned,  known 
as  the  "Harlls  Place,"  bat  it  w-is  not  to 
take  effect  If  he  ouUived  his  mother.  She 
has  no  rights  In  it  while  he  lives,  and  It  Is 
shown  that  there  was  a  vendor's  lien  on  the 
land  for  $1,000  and  more,  November  3,  1883, 
which  has  never  been  paid. 

Y,  signed  by  both  of  tbe  Cllnes,  is  to  tbe 
effect  only  that  they  will  convey  to  appellant 
"one-half  Intrust"  in  tbe  Spratt  land,  con- 
ditioned upon  two  events:  First,  If  W.  G. 
Cllne  should  deed  it  to  J.  M.  Cline;  and,  sec- 
ond, if  J.  M.  Cllne  dies  before  his  mother. 
J.  M.  Cllne  at  that  time.  If  he  ever  did,  held 
no  written  obligation  of  W.  O.  Cline  for  a 
conveyance  of  the  land  to  him;  and  it  Is 
conceded  that  J.  M.  Cline  was  a  bankrupt, 
as  W.  G.  Oline  had  said  that  3.  M.  Cline 
could  own  no  property  in  his  own  name  oo 
account  of  debts  against  him. 

These  papers,  upon  their  face,  when  read 
In  the  light  of  the  fact  shown  that  It  was 
strenuously  urged  upon  appellant  by  the 
Cllnes,  when  executed,  that  there  was  no 
reason  for  them  to  be  recorded.  If  this  was 
not,  in  fact,  imposed  as  a  condition  ux>on 
their  delivery  to  her,  amount  to  nothing 
more  than  a  sham  and  a  delusion. 

The  appeUant  tells  how  tbe  agreement  of 
compromise  was  obtained,  as  follows:  "I 
was  at  Graham,  and  got  notice  :hat  W.  Q. 
Cline  would  take  depositions  on  the  28th  of 
October.  I  came  up  a  few  days  before,  and 
went  to  Gordon's  [W^  G.  CUne's]  bouse,  to 
see  after  some  bedding  and  other  things  I 
bad  there.  I  walked  to  town  on  the  day  ap- 
pointed, but  aU  the  depositions  were  not  tak- 
en; the  balance  were  postponed  until  the 
next  week.  I  was  fixing  to  go  to  town,  and 
Gordon  told  me  that  we  had  better  settie  this 
matter  ourselves;  that  it  was  a  disgrace,  and 
that  he  was  ashamed  of  it  He  says:  'Ma, 
I  win  do  right.  If  you  win.  I  think  tbe  trade 
we  first  talked  about  would  be  best  for  you. 
I  wOl  give  you  a  half  Interest  In  tbe  Harless 
place  and  a  half  Interest  In  the  Spratt  place. 
I  would  rather  do  that,  for  Jim  won't  wCnt 
to  move.  I  will  pay  the  taxes,  and  be  at  all 
expense,  and  pay  yon  |60  a  year  rent  for 
your  bait  of  the  Harless  place.  I  don't  know 
what  would  be  right  for  Jim  to  pay,  as  he 
has  been  clearing  on  tbe  Spratt  land,  bnt  I 
will  see  him  to-morrow.  I  know  he  wlU  do 
right  In  this  matter.*  I  remained  over  night 
at  Gordon's  house.  Next  morning  he  started 
away  early,  and  directiy  I  started  to  town  on 
foot,  and   *   *   *   I  met  blm  coming  back. 
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H«  seemed  to  be  excited,  and  said,  'Ma, 
where  are  you  going?'  I  told  blm  I  was  go- 
ing to  see  Mr.  Alderson  [ber  lawyer].  He 
said,  Tbere  Is  no  need  for  that;'  he  bad  seen 
Jim,  and  the  offer  he  had  made  me  was  all 
right  with  Jim.  He  says,  'Ma,  I  will  deed 
you  the  liind,  and  pay  the  cost  of  the  suit, 
and  pay  you  rent,'  and  begged  and  talked 
with  me  so  I  agreed  to  take  the  offer,  and 
told  him  I  would  come  on  to  town,  and  get 
Mr.  Alderson  to  write  the  deed.  He  said. 
There  la  no  use  of  that;'  he  didn't  want  me 
to  see  Alderson;  he  could  write  as  good  a 
deed  as  Alderson;  that  we  could  go  to  Squire 
Gillespie's,  and  fix  up  the  papers,  where  It 
would  cost  nothing.  After  hearing  his  talk, 
I  thought  he  would  do  right  He  wanted  me 
to  go  to  Mr.  Gillespie's,  but  I  was  sick  from 
my  recent  walk,  and  I  told  him  I  wasn't  able 
to  go.  One  morning  he  said  I  must  go.  I 
was  still  sick,  but  went.  I  asked  him  If  hit 
wife  was  not  going  to  sign  the  deeds,  and  be 
said,  'No,'  It  was  not  necessary.  'I  will  make 
yon  a  good  deed,  and  that  Is  all  you  need  to 
want  I  will  rent  your  lands  a  couple  of 
years,  and  then  buy  It  back.  Want  you  to 
keep  your  deeds  private.  It  will  be  an  ex- 
pense for  nothing  to  record  them.*  On  the 
way  to  the  squire's  he  told  me  he  had  a  pa- 
per for  me  to  sign.  I  told  him  that  I  would 
not  sign  It  without  seeing  my  lawyer.  He 
said:  'Ma,  I  wouldn't  take  no  advantage  of 
you.  The  paper  Is  Just  simply  to  stop  the 
lawsuit  It  don't  bind  you  to  do  anything.' 
We  got  to  the  squire's.  I  went  Into  the 
house,  and  be  went  to  the  meadow,  where 
the  squire  was.  After  a  while  they  both 
came  In.  The  squire  commenced  writing.  I 
was  quite  sick,  feeling  very  bad.  I  was  In 
and  out  of  the  house  several  times  during  the 
writing.  Jim  came  In  during  the  time,  and 
wrote  something  on  a  paper,  as  If  to  write 
his  name.  The  squire  held  the  paper  to  the 
fire  to  dry,  and  said  that  be  would  read  tt. 
Gordon  took  it  out  of  bis  hand;  said  he  could 
read  it.  He  commenced  reading,  and  read 
where  the  land  lay,  etc.,  and  said  It  was  a 
good  deed.  He  didn't  read  anything  about 
his  dying  before  the  deed  took  effect.  He 
asked  me  to  sign  the  paper  of  dismissal  of 
the  suit  I  told  blm  I  couldn't,  for  I  didn't 
have  my  glasses,  and  he  said  I  could  certain- 
ly write  my  name.  I  then  told  him  I  wouldn't 
sign  It  without  reading  it  and  he  said  be 
would  read  it  He  picked  it  up,  and  read  a 
few  words  of  it  and  said  it  read  thus  and 
80.  He  said,  'Sign  it  and  you  can  read  it 
before  I  take  It  to  town.'  He  took  the  paper, 
and  we  left  the  squire's  house,  and  went 
home.  In  a  morning  or  so,  be  was  going  to 
go  to  town.  I  asked  him  for  the  papers.  He 
gave  them  to  me,  and  I  took  the  paper  of  dis- 
missal, and  stepped  Into  my  room  to  read  it 
I  hadn't  read  but  a  few  words  of  It  before 
he  came  In,  and  said,  'Ma,  I  want  that  paper; 
I  am  ready  to  go.'  I  told  blm  that  I  would 
Just  keep  the  paper  till  I  could  see  my  law- 
yer, and  have  the  papers  and  those  deeds  ex- 


amined. He  says,  'Damn  you  and  your 
lawyer,'  and  grabbed  the  paper  out  of  my 
hands,  and  went  out  of  the  room.  This  treat- 
ment from  my  doted  son  was  mortlfyhig  to 
me,  and  I  was  almost  frantic  over  it  To 
make  sure  of  my  deeds,  I  bid  them  away, 
and  took  a  cry.  I  bid  them  away,  and  forgot 
where  I  bid  them  for  a  long  time.  I  went  to 
see  my  sister  In  a  short  time,  and  when  I 
came  back  Gordon  told  me  to  ask  Bettle,  bis 
wife,  if  I  conld  stay  there.  I  did,  and  she 
said  it  didn't  snlt  her  for  me  to  stay.  I  told 
blm  what  she  said.  He  told  me  to  go  and 
bunt  me  a  place  somewhere.  I  went  and 
succeeded  In  getting  to  stay  with  Mrs.  Dr. 
Easly,  Bluefleld,  W.  Va.  I  contracted  coM 
from  my  exposure,  and  was  taken  down  sick 
in  a  few  days.  Was  confined  to  my  bed.  Dr. 
Easly  gave  me  some  medicine.  As  soon  aa 
I  got  better,  I  came  up  to  Five  Oaks.  Ht. 
Jones  helped  me  to  get  to  Gordon's  house.  I 
was  there,  sick,  for  some  time.  As  soon  a* 
I  got  able  to  ride,  I  went  to  keep  bouse  for 
Jimmy.  I  asked  Gordon  time  after  time  foe 
his  note  for  the  rent  of  those  lands,  as  be 
promised  me.  He  always  pat  me  off,  and 
finally  told  me  that  be  would  not  give  then* 
to  me  at  all,  and  in  the  spring  or  cariy  part 
of  the  summer  Jimmy  spoke  of  homeateadtng 
the  Spratt  place.  I  told  blm  that  he  could 
only  homestead  half  of  It  He  said  thkt  I 
had  no  half  there.  Then  I  began  to  think 
about  my  deeds.  I  went  to  Gordon's  bouse 
to  hunt  for  them,  where  I  had  left  them.  I 
hunted  for  them,  but  did  not  find  tb^n. 
Then  I  went  again,  and  found  them  where  I 
bad  hid  them  away.  I  showed  them  to  a  friend 
of  mine,  and  be  told  me  they  were  no  ac- 
count I  was  no  Judge  of  a  deed  myself,  and 
did  not  know  how  they  should  read  [and 
she  is  shown  to  be  very  illiterate,  nnable  to 
read  writing  unless  plain].  I  sent  them  to 
Mr.  Alderson  to  see  what  he  thought  of 
them.  I  wanted  Gordon  to  make  the  deeds 
good,  and  he  said  he  wouldn't  I  told  him  I 
would  sue  blm  If  he  didn't" 

J.  W.  Gillespie,  who  wrote  Y  and  Z,  and 
before  whom  they  and  the  dismissal  agree- 
ment were  signed  and  acknowledged  Novem- 
ber 3,  1898,  makes  the  statement  In  his  depo- 
sition that  the  day  these  papers  were  pre- 
pared W.  G.  Cllne  and  his  mother  came  to 
his  house  together;  that  be  was  out  In  a 
pasture  near  the  house;  that  W.  G.  Cllne 
came  out  to  where  he  was,  and  while  there, 
and  before  they  reached  the  house,  and  In 
the  absence  of  appellant  W.  G.  Cllne  told 
him  what  kind  of  papers  he  wanted  prepar- 
ed; that  without  any  consultation  after  he 
reached  the  bouse  he  prepared  them;  that 
he  never  read  either  of  these  papers  to  ap- 
pellant; that  his  recollection  was  that  when 
he  announced  that  the  papers  were  ready 
he  remarked:  "  'I  had  better  read  them,  if 
I  could  read  my  own  handwrlte;  and  Gord 
(W.  G.  C.)  said  he  thought  he  could  read  it' 
About  that  time  somebody  hollered  to  me 
from  the  fence,  and  I  went  out  of  the  bouse;" 
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that  tbejr  were  never  read  to  her  in  his  pres- 
ence: she  did  not  have  her  glasses,  and  ask- 
ed him  (Squire  Gillespie)  to  sign  her  name 
for  her. 

Thns  it  will  be  seen  that  the  Justice,  the 
only  person  present  totally  disinterested,  cor- 
roborates appellant  as  to  the  manner  in 
which  these  papers  were  prepared  and  ex- 
ecuted, and  as  to  the  deception  practiced  up- 
on her  by  W.  G.  Cllne  in  securing  her  signa- 
ture to  the  agreement  to  dismiss  her  pend- 
ing suit,  and  in  fact  In  every  material  state- 
ment made  by  appellant  as  to  what  pccurred 
on  that  occasion. 

A  witness  who  bad  busied  himself  In  get- 
ting up  testimony  for  the  Cllnes  in  this  case 
made  a  persistent  effort  to  get  Squire  Gil- 
lespie to  say  that  the  papers  were  read  to 
appellant,  and  she  understood  them,  and  this 
witness  and  another  testify  that  Gillespie 
said  in  their  presence  that  appellant  heard 
the  papers  read,  and  understood  them;  but 
Gillespie  adheres  steadfastly  to  his  state- 
ment above  given. 

The  record  discloses  that  W.  O.  Ollne  was 
continually  approaching  witnesses  who  tes- 
tified In  favor  of  appellant  while  they  were 
In  attendance  before  the  commissioner.  In 
one  breath  he  and  his  witnesses  would  have 
us  believe  that  his  mother  left  his  house  to 
go  to  West  Virginia  to  obtain  a  divorce  from 
her  husband,  and  in  the  next  that  she  was 
entirely  satisfied  with  the  papers  prepared 
November  3,  1893,  and  the  provision  thereby 
made  for  her,  but,  being  under  the  Influence 
and  control  of  her  husband,  was  induced  by 
him  to  bring  this  suit  The  defense  he 
makes  Is  an  admission  that  his  mother  got 
nothing  for  her  Washington  county  land  in 
the  shape  of  a  valuable  consideration.  It  is 
drawn  out  of  both  him  and  J.  M.  Cline  that 
the  papers  T  and  Z  do  not  make  such  pro- 
vision for  their  mother  that  was  Intended, 
or  that  she  expected,  when  she  agreed  to 
dismiss  her  suit,  bnt  say  that  they  are  bound 
to  take  care  of  her,  and  would  do  so  any- 
how. The  production  of  these  papers  In  the 
course  of  the  depositions  confessedly  excit- 
ed both  of  the  Cllnes,  if  they  did  not  pro- 
duce consternation,  as  they  doubtless  had 
relied  on  their  being  lost  or  destroyed;  and 
their  production  may  have  given  rise  to 
statements  by  both  of  the  Cllnes  In  glaring 
conflict  with  the  statements  made  by  them 
tn  the  first  suit 

The  defense  rests  wholly  on  W.  Q.  Glint's 
original  claim  to  the  Washington  county 
land,  though  doubtless  it  occurred  to  him 
along  with  the  afterthought  to  claim  this 
land  that  the  further  he  was  removed  from 
this  transaction  the  securer  his  title  vras; 
and  hence,  after  the  exchange  for  the  Spratt 
land,  he  and  his  brother  are  emboldened  to 
deny  their  mother's  right  to  It  although  she 
released  none  of  her  rights  by  this  exchange. 
Denial  is  made  that  he  executed  the  $3,000 
note  to  his  mother,  when  the  evidence  Is  al- 
most overwhelming  showing  facts  and  cir- 


cumstances contradicting  him.  It  is  admit- 
ted that  papers  were  destroyed  after  the  ex- 
change for  the  Spratt  land  that  might  have 
thrown  light  on  his  transactions,  and  i>er- 
haps  this  gave  rise  to  the  significant  remark 
made  by  W.  G.  Cline,  according  to  his  own 
witness,  when  notice  was  served  on  J.  M. 
Cllne  to  give  his  mother  possession  of  the 
Gravltt  land  or  pay  her  rent:  "I  have  been 
driving  cut  nails,  but  now  I  am  driving  wire 
nails,  and  clinching  them  on  both  sides." 

Courts  of  equity  delight  to  follow  property 
which  has  been  the  subject  of  a  trust  into 
whatsoever  guilty  hand  It  may  go.  There 
are  no  innocent  purchasers  Involved  in  this 
litigation,  and,  fraud  in  the  procurement  of 
the  agreement  from  appellant  to  dismiss  her 
former  suit  having  been  proved,  we  are  of 
opinion  that  the  decree  appealed  from  must 
be  reversed,  and  this  court  will  enter  such 
decree  as  the  court  below  should  have  en- 
tered, requiring  W.  G.  Cllne  to  forthwith 
execute  and  deliver  to  appellant  a  good  and 
suffldent  deed  conveying  to  her  In  fee  sim- 
ple, as  her  sole  and  separate  estate,  the  92 
acres  of  land  known  In  this  record  as  the 
"Spratt  Land,"  and  he  and  3.  M.  Cllne  to  pay 
the  costs  of  this  suit;  and  the  cause  will 
be  remanded  that  the  circuit  court  may  make 
such  further  decree  therein  as  may  become 
necessary  to  carry  Into  effect  the  opinion  of 
this  court  or,  if  need  be,  to  appoint  a  com- 
missioner of  the  court  for  the  purpose,  to 
convey  the  Spratt  land  to  aM>eUant. 


(96  Va.  228) 
OSBORNE)  et  aL  T.  KAMMBB  et  aL 
(Supreme  Conrt  of  Appeals  of  Virginia.    July 
7,1898.) 

Mahsamits  aoaixst  Citt  Covnoii/— Wan  or 

Ebrob. 
A  writ  of  mandamna  was  granted  against 
members  of  a  dty  conndl,  as  such,  to  levy  a 
tax.  HM,  that  they  could  not  prosecnte  a  writ 
of  error  thereto  as  individuals,  or  rt>presenta- 
tives  of  wards,  bnt  only  as  members  of  the 
council  In  Its  corporate  capacity. 

Error  to  circuit  court  Montgomery  connty. 

Application  for  mandamus  by  William  Ham- 
mer against  the  city  of  Radford  and  John  G. 
Osborne  and  others,  composing  Its  city  conur 
dl.  The  writ  was  granted,  and  certain  mem- 
bers of  the  council  bring  error.     Dismissed. 

W.  R.  Wharton,  for  plaintiffs  in  error. 
Phlegar  &  Johnson,  for  defendants  In  error. 

BTICHANAN,  J.  William  Kammer  filed  In 
the  hustings  conrt  of  the  city  of  Radford  his 
petition,  which  was  afterwards  removed  to 
the  circuit  court  for  Montgomery  county,  pray- 
ing for  a  writ  of  mandamus  to  compiel  the 
city  of  Radford  and  its  council  (naming  the 
persons  who  composed  the  council)  to  levy 
taxes,  and  make  an  appropriation  therefrom 
to  pay  Interest  due  on  certain  bonds  of  the 
city  hela  by  him. 

The  city  did  not  answer  the  petltioa    The 
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members  of  the  council  filed  two  answers; 
tbose  In  the  east  ward  uniting  In  one,  and 
those  llylng  In  the  west  ward  In  the  other. 

Upon  the  hearing  of  the  cause,  the  court 
was  of  opinion  that  the  answers  were  Insuffi- 
cient, and  awarded  a  peremptory  mandamus 
directed  to  the  persons  composing  the  council, 
commanding  them,  and  each  of  them,  as  mem- 
bers of  the  council,  to  levy  a  tax  on  all  taxa- 
ble property,  real  and  personal,  In  the  city,  at 
a  uniform  rate,  sufficient  to  pay  the  petition- 
er's Interest 

To  that  Judgment  this  writ  of  error  was 
awarded,  upon  the  petition  of  5  of  the  12  mem- 
bers of  the  city  council. 

The  plaintiffs  In  error  were  not  parties  to 
the  proceeding  in  the  circuit  court,  except  as 
members  of  the  dty  council  In  its  corporate 
capacity.  The  mandamus  was  directed  to 
them,  and  each  of  them,  as  members  of  the 
city  council,  and  not  to  them  Indlvldnally, 
or  as  representatives  of  the  wards  of  the  city. 
The  duty  to  be  performed  was  a  corporate 
duty.  The  dty  council  was  the  body  created 
and  organized  for  the  express  purpose  of  do- 
ing the  duty,  among  others,  which  the  cred- 
itor sought  to  have  done.  If  the  members  of 
the  council  failed  to  obey  the  court,  those  who 
were  guilty  of  the  disobedience  conld  have 
been  pnnlshed  for  the  contempt;  but  It  was 
none  the  less  an  order  to  the  city  council  In  its 
corporate  capacity.  Commissioners  v.  Sellew, 
99  U.  B.  624;  2  DUL  Mun.  Corp.  (4th  Ed.)  | 
961. 

If  the  members  of  the  conndl  were  not  satis- 
fled  with  the  action  of  the  circuit  court,  and 
desired  to  have  its  judgment  reviewed  by  this 
court,  they  could  do  so  by  applying  for  and 
prosecuting  their  writ  of  error  In  their  corpo- 
rate capacity,  but  not  In  their  Individual  ca- 
padty,  nor  as  the  representatives  of  either 
ward  of  the  d^;  (or  in  tbose  capadtlea  they 
were  not  parties  to  the  action.  To  entitle 
any  person  to  a  writ  of  error  or  an  appeal,  he 
must  be  a  party  to  the  cause,  and  must  be 
aggrieved  by  the  Judgment  or  decree.  Code, 
f  8464;  Board  ▼.  Oorrell,  20  Grat  484. 

The  writ  of  error  must  be  dismissed,  as  Im- 
proTldently  awarded. 

GABDWBLLb  J.,  absent 


(96  Va.  270) 

WHITE  et  aL  t.  VAIjLBT  BLDO.  * 

I^rv.  CO. 

(Snprem*  Court  oC  Appeals  of  Ylrglnia.  July 
7.  1898.) 
Afpbixatb  JvRtsDionoir— DisMTSsix. 
In  an  action  against  a  corporation  to  en- 
tore*  a  lien  against  its  property,  the  stockhold- 
ers of  the  corporation  med  a  petition  a*  co-pe- 
titioners to  be  subrogated  to  a  senior  lien 
against  the  corporation,  which  they  had  previ- 
ously paid.  From  a  Judgment  adverse  to  them, 
thv  appealed.  •BM  that,  since  each  appel> 
last  maoe  a  separate  and  distinct  loan  for  less 
tikan  $600  on  iaa  own  account  to  the  company 
to  dlsdiarg*  the  lien,  and  there  was  no  Joint  In- 
terest or  community  of  interest  among  them, 
tha  coort  was  without  jorisdictioa. 


Appeal  from  hustings  court  of  Roanoke. 

Bill  by  Valley  Building  &  Investment  Com- 
pany against  ttte  Powell  Beal-Estate  Invest- 
ment Company  to  ascertain  the  amount  of 
its  lien  on  defendant's  property,  and  to  sell 
It  in  satisfaction  thereof.  In  this  suit  E. 
White  and  others  filed  their  petition  to  be 
subrogated  to  a  Hen  senior  to  the  Uen  held 
by  complainant  From  a  judgment  adverse 
to  them,  petitioners  appeal  Appeal  dis- 
missed. 

Hardaway  ft  Payne  and  R.  B.  Hicks,  for 
appellants.  John  M.  Hart  and  Scott  &  Sta- 
ples, fof  appellee. 

HABBISON,  X  We  are  met  at  the  thresh- 
old of  this  case  by  a  question  of  jurisdiction. 

It  appears  that  the  Powell  Beal-Estate  In- 
vestment Company  Is  the  owner  of  a  parcel 
of  land  in  the  city  of  Boanolce  upon  wblcb 
rested  two  Hens,  the  first  being  for  about 
11,000  In  favor  of  Stewart  &  Palmer.  The 
property  being  adverysed  for  sale  to  satisfy 
this  lien,  a  number  of  the  stoclUiolders  of  the 
debtor  company,  who  are  the  ^pellants  here, 
came  forward,  and  advanced  to  the  company 
$100  each  with  wlilch  to  pay  off  the  debt 
By  this  means  the  Stewart  &  Palmer  lien 
was  paid,  and  subsequently  released  of  rec- 
ord. Afterwards  the  holder  of  the  renaain* 
Ing  unpaid  lien  filed  a  bill  to  ascertain  the 
amount  thereof,  and  to  sell  the  property  for 
Its  satisfaction.  In  this  suit  appellants  filed 
a  petition,  alleging  that  as  stockholders  of 
the  Powell  Beal-Estate  Investment  Company, 
they  had,  tn  order  to  protect  their  Interests, 
agreed  that  each  should  pay  10  per  cent 
over  and  above  hla  subscription,  f br  the  pur- 
pose of  discharging  the  balance  due  on  the 
Stewart  &  Palmer  debt;  and  that,  having 
paid  the  several  sums  agreed  upon,  they  are 
entitled  to  be  subrogated  to  the  lien  held 
by  Stewart  &  Palmer,  and  to  have  the  sacae 
enforced  to  the  extent  of  the  several  amounts 
advanced  by  them. 

The  court  below  having  held  adversely  to 
this  pretension,  appellants  are  here  to  have 
Its  decree  reviewed. 

It  clearly  appears  from  the  record  that 
each  of  the  api)ellanta  made  a  separate  and 
distinct  loan  on  his  own  account  to  the  com- 
pany; that  there  was  no  Joint  Intereat  or 
community  of  Interest  ammig  them;  that 
their  respective  daims  each  bad  for  its  foun- 
dation an  Independent  contract  which  each 
had  the  right  to  enforce,  without  regard  to 
the  other.  Appellants  have  filed  their  peti- 
tion in  the  court  below  as  co-peUtlonerfe. 
This,  however,  was  merely  a  measure  of  con- 
venience, and  in  no  way  affected  or  changed 
the  distinct  character  of  their  several  de- 
mands, which  remained  as  independent  of 
each  other  aa  If  they  were  enforcing  their 
reai>ective  rights  in  different  and  Independent 
proceedings. 

Under  these  circumstances,  the  claim  <^ 
each  appellant  being  for  a  sum  less  than 
^500^  this  court  Is  without  jurisdiction  in 
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the  iNremlsea.    Umbarger  t.  Watts,  2B  Ont. 
167. 

For  these  reasons,  the  appeal  must  be  dia- 
mlased  as  Improvldently  awarded. 

OABDWSnJU  J-.  absent 


(9«  Va.  2G4) 

BBOWN  ▼.  OHBISTIAN. 

(Supreme  Court  of  Appeals  of  Virginia.    Ynly 

7,  1898.) 

TAZAnoN— Salb— Redemptioh— PaNALnsSi 

Act  Feb.  11,  1898,  in  relation  to  delin- 
quent lands  purchased  in  the  name  of  the  an- 
ditoT,  pro7ide«  "that  if  no  person  who  has  a 
richt  to  redeem  at  the  time  of  the  service  of 
the  copies"  of  an  application  to  purchase  shall 
"appear  within  four  months  after  such  copies 
have  been  served  *  *  *,  and  redeem  said 
real  estate  b7  paTinf  to  the  clerk  of  *  *  * 
eonrt  all  of  the  taxes,  penalties  and  coats 
tiiierewith  connected,  as  well  as  all  fees  and 
costs  attending  the  proceeding  under  this  sec- 
tion, inclndinc  a  penalty  of  five  dollars  whidt 
shall  be  paid  to  the  applicant,  then  the  person 
who  made  the  application  shall  hare  a  right  to 
purchase."  Beld,  that  the  penalties  attach  as 
soon  as  the  application  to  pnrdiase  is  filed,  ir- 
respeetiTe  of  whether  copies  are  served  or  not 

Application  for  mandamus  by  J.  Thomp- 
■OK.  Brown  and  another  against  Walter  Chris- 
tian, clerk  of  the  hustings  court  of  the  city 
ot  Richmond.    Writ  denied. 

WiUoughby  Newton,  Jr.,  tor  plalntUC.  D. 
C.  Blcrhardoon,  for  defendant. 

HABBISOK,  J.  This  petition  for  a  manda- 
mus InvolTes  a  construction  of  an  act  of  the 
legislature  approved  February  11, 1898,  In  re- 
lation to  delinquent  lands  pturchaaed  in  the 
name  of  the  auditor. 

After  setting  forth  the  mode  of  procedure, 
what  the  application  to  purchase  delinquent 
land  must  contain,  hew,  when,  and  upon 
whom  copies  of  the  application  must  be  serv- 
ed, the  act  proceeds  as  follows: 

"If  no  person  who  has  a  right  to  redeem  at 
the  time  of  the  service  of  the  copies,  or  of 
the  completion  of  the  order  of  publication  as 
aforesaid,  appear  within  four  montiis  after 
such  copies  have  been  served  as  aforesaid, 
or  within  four  months  after  the  completion 
of  the  order  of  publication,  when  there  is  a 
publication,  and  redeem  said  real  estate  by 
paying  to  the  clerk  of  the  county  or  corpo- 
ration court  all  of  the  taxes,  penalties  and 
costs  therewith  connected,  as  well  as  all  fees 
and  costs  attending  the  proceeding  under  this 
section,  including  a  penalty  of  five  dollars 
which  shall  be  paid  to  the  applicant  then  the 
person  who  made  the  application  shall  have 
a  right  to  purchase  the  real  estate  within 
five  days  fnmi  the  expiration  of  the  four 
months  as  aforesaid,  by  paying  to  the  clerk 
an  taxes,  penalties,  fees  and  costs." 

The  controverted  question  is  as  to  the  time 


when  the  right  of  the  applicant  to  the  |5 
penalty  attaches. 

The  petitioners  Insist  that  the  right  to  this 
$5  penalty  does  not  arise  until  a  copy  of  the 
application  has  been  served  upon  the  persons 
named  therein.  On  the  other  hand,  the  de- 
fendant contends  that  the  right  attaches  im- 
mediately upon  the  filing  of  the  application 
to  purchase;  that  when  the  application  has 
been  filed,  although  no  copy  thereof  has  been 
Issued  or  served  upon  any  of  the  persons 
mentioned  therein.  It  becomes  the  duty  ot 
those  interested,  in  order  to  redeem,  to  pay 
him  the  costs  of  the  proceeding,  together 
with  the  penalty  of  $5  for  the  applicant 

The  court  is  of  opinion  that  the  act  is  sua* 
ceptible  of  no  other  reasonable  construction 
than  that  placed  upon  it  by  the  defendant 

It  must  be  borne  In  mind  that  the  tax  tn 
question  has  been  due  and  unpaid  for  more 
than  two  years,  that  the  land  against  which 
It  was  assessed  has  been  forfeited,  and  be- 
longs to  the  commonwealth,  and  that  it  is 
only  by  her  favor  that  it  can  be  redeemed. 
It  is  manifest  that  the  object  of  the  statute 
was  twofold— First,  to  induce  those  interested 
to  reclaim  the  land  by  promptly  paying  the 
delinquent  taxes;  and,  second,  to  encourage 
others  to  come  forward,  and  buy  the  proper- 
ty from  the  state  for  the  taxes  due  thereon. 
After  the  application  has  been  filed,  another 
opportunity  is  given  those  Interested  to  re- 
claim the  land,  upon  condition,  however,  that 
the  costs  Incident  to  filing  the  application, 
and  a  penalty  of  96  to  the  applicant  are  paid. 
The  penalty  of  fK  was  doubtless  intended  to 
reimburse  the  applicant  for  his  trouble  In  of- 
fering, at  the  Invitation  of  the  state,  to  be- 
come the  purchaser.  This  final  opportunity 
to  redeem  is  at  any  time  within  four  months 
from  the  date  of  the  service  of  the  copies  of 
the  application,  or  the  completion  of  the  or- 
der of  publication,  if  there  be  one,  and  the 
language  of  the  statute  "if  no  person  who 
has  a  right  to  redeem  at  the  time  of  the  serv- 
ice of  the  copies,  or  the  completion  of  the  or- 
der of  publication  as  aforesaid  appear  within 
four  months  after  such  copies  have  been 
served,"  etc.,  was  Intended  to  fix  the  date  of 
the  service  of  the  copies,  etc.,  as  the  time 
from  which  the  redemption  period  of  four 
months  should  begin  to  run,  and  bad  no  ref- 
erence to  the  conditions  Imposed  upon  the 
privilege  of  redeeming.  Those  penalties  at- 
tached as  soon  as  the  application  to  purchase 
was  filed. 

The  construction  contended  for  by  petition- 
ers would  defeat  the  object  of  the  law,  and 
make  It  worthless;  for  no  one  would  take 
the  trouble  to  prepare  his  application  and 
pay  officer's  fees  If  the  delinquent  taxpayer 
could  come  forward  and  reclaim  the  land  by 
paying  to  the  clerk  the  tax  and  interest 

For  these  reasons,  the  writ  prayed  tor 
must  be  denied. 
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FENNBLL  t.  ZIMMERMAN. 
(Supreme  Court  of  Appeals  of  Virginia.    Jnne 

SO,  isaa) 

Lira  liisDKAitOB  Policy— Actiom  oh  Fbbmium 
NoTB— Depessb. 
Where  an  assured  accepted  and  retained  • 
policy  for  nearly  two  years  after  it  was  deliv- 
ered without  examining  it,  to  see  whether  the 
■ecretary  of  the  insurance  company  had  signect 
a  slip  attached  to  the  policy,  setting  forth  the 
options  assured  was  entitled  to  exercise,  and 
without  offering  to  rescind  the  policy,  or  com- 
plaining to  the  company  or  its  agent  for  the 
omission,  his  delay  is  unreasonable,  and  the 
omission  is  no  defense  to  an  action  on  his  premi- 
um note. 

Appeal  from  circuit  conrt,  Tazewell  connty. 

Action  by  O.  M.  Fennell  against  George  H. 
Zimmerman.  Judgment  for  defendant,  and 
the  plalntlfl  appeals.    Berersed. 

Henry  ft  Graluun,  for  appellant  Chapman 
ft  GUleBple,  for  appellee. 

RIELY,  J.  This  action  was  brought  upon 
a  note  for  $250,  given  to  the  plaintiff,  aa  agent 
for  the  Mutual  Ufe  Insurance  Company  of 
New  York,  In  part  payment  of  the  first  year's 
premium  on  a  policy  of  life  Insurance  issued 
to  the  defendant  by  the  said  company.  The 
whole  premium  was  $617,  and  another  note 
for  $287  was  given  In  payment  of  the  balanbe 
of  the  premium,  which  the  defendant  had 
paid. 

The  defendant  set  np  the  defense  that  die 
plaintiff  agreed  and  bound  himself  to  furnish 
to  the  defendant  a  policy  of  insurance  on  his 
lite  of  the  said  company  for  $10,000  on  the 
endowment  plan,  maturing  in  20  years,  with 
a  certain  printed  slip  to  be  attached  thereto, 
and  signed  by  the  secretary  of  the  company, 
so  as  to  make  the  provisions  thereof  binding 
on  the  company,  in  which  printed  slip  were 
set  forth  the  several  options  the  defendant 
would  be  entitled  to  exercise  if  he  lived  untU 
the  maturity  of  the  policy;  that  the  policy  is- 
sued to  the  defendant  did  not  have  the  said 
slip  thereto  attached  and  signed  by  the  secre- 
tary; and  that,  it  not  being  so  signed  and  at- 
tached, he  bad  never  accepted  the  policy.  The 
defense  was  set  forth  In  two  special  pleas, 
averring  fraud  in  the  procurement  of  the 
notes,  and  claiming  damages  to  the  amount  of 
$617,  which  the  defendant  offered  to  set  off 
against  the  plaintifTs  demand. 

After  the  evidence  was  all  in,  the  plaintiff 
demurred  thereto,  and,  the  Jury  having  found 
a  verdict  in  the  alternative  for  the  plaintiff 
or  defendant,  subject  to  the  Judgment  of  the 
court  upon  the  demurrer,  the  court  was  of 
opinion  that  the  law  was  for  the  defendant, 
and  gave  judgment  In  his  favor  for  the 
amount  of  the  set-off.  In  accordance  with  the 
alternative  verdict  of  the  Jury. 

There  was  no  conflict  in  the  evidence,  and  It 
appears  therefrom  that  a  policy  of  Insurance 
for  $10,000  on  the  life  of  the  defendant  was 
issued  by  the  said  company  on  December  20, 
1894,  and  received  by  the  defendant  between 


that  date  and  the  end  of  the  month.  Along 
with  the  policy  was  inclosed  the  printed  d^ 
referred  to,  but  not  signed  by  the  secretary  of 
the  company.  Upon  the  receipt  of  the  policy, 
the  defendant,  without  observing  that  the  slip 
was  not  signed,  or  looking  to  see  that  It  was 
signed,  accepted  the  policy  at  the  time  without 
examining  it,  and  took  it  to  the  bank,  and  put 
it  In  the  safe,  where  he  had  a  box,  and  did 
not  become  aware  that  the  slip  was  not  sign- 
ed until  after  this  action  was  brought,  about 
20  months  after  his  receipt  of  the  policy.  In 
the  meantime  he  had  paid  the  note  for  $287, 
and  also  made  two  small  payments,  aggregat- 
ing $26,  upon  the  note  sued  on,  besides  writ- 
ing to  the  plaintiff  several  letters,  in  which  he 
promised  to  pay  the  balance  due  on  the  note. 
Never  at  any  time  prior  to  the  Institution  of 
this  action  did  he  offer  to  rescind  the  contract 
because  the  printed  slip  was  not  signed,  or 
make  any  complaint  either  to  the  company  or 
to  the  plaintiff  of  the  omission  to  do  so. 

It  was  the  Imperative  duty  of  the  defendant, 
upon  the  receipt  of  the  policy,  to  examine  It 
promptly,  and  see  If  the  printed  slip  was  at- 
tached thereto  and  signed  by  the  secretary  of 
the  company,  If  he  meant  to  claim  that  this 
was  a  part  of  the  contract,  and,  if  not  so  sign- 
ed, to  return  the  policy  and  the  slip  within  a 
reasonable  time  to  the  company  or  to  the  plain- 
tiff, that  it  might  be  so  signed  and  attached; 
and.  If  not  done,  to  demand  that  the  contract 
be  rescinded,  and  his  notes  returned  to  him. 
Flympton  v.  Dunn,  148  Mass.  523, 20  N.  B.  180, 
and  Leigh  v.  Brown  (Oa.)  25  S.  B.  621.  In 
cases  of  this  nature  great  diligence  Is  required 
of  the  parties,  and  the  delay  for  20  months  to 
examine  If  the  printed  slip  was  signed,  as  be 
testified  that  he  had  specially  stipulated  should 
be  done,  cannot  be  sanctioned.  His  nei^- 
gence  was  Inexcusable;  the  delay  unreasona- 
ble. He  began  to  receive  the  benefit  of  the 
policy  from  the  day  of  Its  date,  and  every 
day  that  be  delayed  to  notify  the  company 
of  the  omission  now  complained  of  after  he 
discovered  it  or  by  the  exercise  of  due  dili- 
gence might  have  discovered  it  was  a  wrong 
to  the  company.  If  his  plea  that  the  policy 
"was  never  accepted  by  him  as  a  compliance 
with  the  contract  or  in  lieu  thereof,"  were  al- 
lowed to  prevail  The  company  kept  his  life 
insured,  and  carried  the  risk,  during  the  entire 
year  for  which  he  gave  his  notes  for  the  pre- 
mium, and  furnished  a  consideration  that  can- 
not be  restored.  By  bis  silence  he  left  the 
company  bound,  so  far  as  it  knew,  and  If  he 
had  died,  it  might  have  paid  the  policy  with- 
out a  suspicion  that  the  defendant  claimed 
that  there  was  no  binding  contract  By  his 
acts  and  unreasonable  delay,  he  lost  the  right 
to  rescind  the  contract  to  avoid  the  note  sued 
upon,  and  to  recover  back  what  he  liad  paid, 
wlilcb  was  the  only  damage  attempted  to  be 
proved. 

The  Judgment  of  the  circuit  court  must  be 
reversed,  and  such  Judgment  entered  here  for 
the  plaintiff  as  should  have  been  entered  by 
.the  circuit  court  upon  the  verdict  of  the  Jury. 
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(96  Va.  U8) 

IRON  BELT  BUILDING  ft  LOAN  ASS'N 

T.  GEOVBS  •t  «!. 

(Supreme  Conit  of  Appeals  of  Virginia.    Jane 

23.  1B98.) 

ACKMOWLBSOMSNT— V^LIDITT— NOTIOa. 

1.  The  recordation  of  a  trust  deed  acknowl- 
edged before  one  of  tlie  three  trustees  named 
tbierein  Is  not  constmctiye  notice  to  subsequent 
judgment  creditors,  and  tliia  thongli  tlie  officer 
tailing  the  aclinowledgment  did  not  Imow  he 
was  named  as  a  trustee,  and  on  learning  it  re- 
fused to  serve. 

2.  A  grnntee  in  a  deed  Is  incapable  of  taking 
or  certifying  an  acknowledgment  of  it  for 
recordation. 

Appeal  from  circuit  court,  Palaskl  connty. 

Suit  by  J.  S.  Groves  and  others  against 
tbe  Iron  Beit  Building  &  Loan  AssociatlMi 
and  others.  There  was  a  decree  for  com- 
plainants,  and  the  Building  ft  Loan  Amk>c1&- 
tion  appeals.  Affirmed, 
t  A.  A.  Phlegar  and  C.  A.  McHugb,  for  appel- 
lant Robert  L.  Gardner  and  D.  D.  Hnll,  Jr., 
for  appellees. 

BUCHANAN,  3.  On  the  12tb  day  of  May, 
1892,  F.  M.  Jones  and  B.  S.  Jones  and  his 
wife  conveyed  a  parcel  of  land  in  Pulaski 
county  to  three  trustees,  to  secure  the  pay- 
ment of  money  borrowed  by  tbe  gnntorn 
from  the  Iron  Belt  Building  &  Loan  Associa- 
tion of  tbe  city  of  Boanoke.  Tbe  grantors 
acknowledged  the  deed  before  one  of  the 
trustees  named  in  it,  and,  upon  bis  certifi- 
cate of  acknowledgment  tbe  clerk  of  the 
county  court  admitted  the  deed  to  record. 
Subsequently  tbe  appellees  obtained  Judg- 
ments against  the  grantors  In  the  deed,  and 
In  September,  189S,  filed  their  bill  to  subject 
tbe  land  conveyed  to  the  payment  of  their 
judgments;  charging  among  other  things, 
that  tbe  recordation  of  the  deed  of  trust  was 
not  constructive  notice  to  them  of  its  ex- 
istence, because  the  acknowledgment  of  tbe 
grantors  before  an  officer  who  was  one  of 
the  grantees  in  tbe  deed  did  not  authorize 
It  to  be  put  upon  record,  and  that  they  had 
priority  over  the  lien  created  by  the  deed  of 
trust  The  court  upon  the  hearing  of  the 
cause  so  decided,  and  from  that  decree  this 
appeal  was  taken. 

It  Is  tbe  settled  law  of  this  state  that  the 
grantee  In  a  deed,  or  a  beneficiary  under  It, 
Is  not  authorized  as  an  officer  to  take  an  ac- 
knowledgment of  tbe  deed  with  a  view  to 
Its  registration,  and  that  tbe  certificate  of 
such  acknowledgment  furnishes  no  authori- 
ty for  admitting  the  deed  to  record;  and 
hence  a  recordation  based  upon  It  is  without 
effect  as  notice  by  construction  under  tbe 
registry  lawa  Davis  ▼.  Beasley,  7B  Va.  491, 
496;  Veneer  Co.  v.  Kurtb,  90  Va.  737,  19 
8.  B.  878;  Nicholson  v.  Charity  School,  93 
Va  101-106,  24  S.  B.  899,  and  cases  cited. 

Counsel  of  tbe  appellant  do  not,  as  we  tm- 
derstand  them,  controvert  this  as  a  general 
proposition,  but  insist  that  tbe  rule  has  no 
application  where  the  grantee,  when  he  took 
the  acknowledgment,  did  not  know  that  he 


was  a  party  to  the  deed,  and  refuspd  to  ac- 
cept the  trust  as  soon  as  he  learned  that  be 
was  named  as  one  of  the  trustees. 

The  fact  that  the  trustee  who  took  the  ac- 
knowledgment may  not  have  known  that  he 
was  a  grantee  In  the  deed  at  that  time,  and 
that  he  afterwards,  u]?on  ascertaining  the 
fact,  refused  to  accept  the  trust,  does  not. 
In  our  opinion,  change  the  rule  which  Is 
baaed  upon  the  fundamental  principle  that 
no  man  ought  to  be  a  Judge  In  his  own  cause, 
or  a  ministerial  officer  in  his  own  behalf. 

Although  a  Judge  may  not  know  that  he 
la  a  party  to  a  cause  when  he  decides  It,  or 
may  afterwards,  when  he  learns  of  his  In- 
terest, release  It,  the  Judgment  is  none  the 
less  defective.  Its  validity  must  be  deter- 
mined by  tbe  facts  as  they  existed  when  the 
Judgment  was  rendered. 

The  object  of  the  registry  laws  Is  to  se- 
cure titles  and  to  prevent  frauds.  The  cer- 
tificate of  acknowledgment  is  required  to 
perfect  tbe  deed  for  recordation.  As  the 
record  when  made  is  constructive  notice  to 
subsequent  purchasers  and  lienors,  public 
policy  requires  that  it  should  Impart  as  near 
absolute  verity  as  Is  consistent  with  a  due 
regard  to  the  rights  of  the  parties  Interested. 
It  would  open  the  door  to  great  abuse  and 
gross  frauds  to  make  the  validity  of  the 
registration  of  a  deed  depend  upon  the  recol- 
lection or  the  subsequent  conduct  of  the  par- 
ty who  took  the  acknowledgment. 

It  can  work  no  hardship  to  adhere  inflex- 
ibly to  the  rule  heretofore  announced  by  this 
court,  and  by  most  of  tbe  courts  of  this 
country,  that  a  grantee  in  a  deed,  or  bene- 
ficiary under  It,  is  incapable  of  taking  or 
certifying  an  acknowledgment  of  It  for  rec- 
ordation. Many  of  the  cases  upon  the  sub- 
ject are  cited  in  notes  to  Cooper  ▼.  Associa- 
tion (Tenn.  Sup.)  66  Am.  St.  Rep.  795,  798 
et  seq.  (s.  c.  37  S.  W.  12),  and  Havemeyer  v. 
Dahn  (Neb.)  33  Lawy.  Rep.  Ann.  332  et  seq. 
(8.  c.  67  N.  W.  489).  See,  also,  case  of  Roth- 
schild V.  Daugher  (Tex.  Sup.)  20  S.  W.  142. 

We  are  of  opinion  that  there  is  no  error 
In  the  decree  complained  of,  and  that  It  must 
be  affirmed. 


a02  Oa.   399) 

PLANNAGAN  v,  SCOTT. 

(Supreme  Court  of  Gewgia.    March  22,  1897.) 

Affeai.  ir  Forma  Pauferis— Affidavit— Scm- 

oisNOT— Bill  or  Bscbptiohs— Instbco- 

TioMs— Appeal— Rbview. 

1.  It  is  not  essential  to  the  legal  sufficiency 
of  an  affidavit  made  for  the  purpose  of  carrying 
a  cose  to  the  supreme  court  in  forma  pauperis 
that  it  should  contain  a  statement  that  the  af- 
fiant's "counsel  has  advised  him  that  he  has 
good  cause  for  a  writ  of  error."  If  such  affi- 
d'avit,  either  literally  or  in  substance,  clearly 
states  that  the  affiant  because  of  poverty,  Is 
nnable  to  pay  the  costs  in  the  case,  wltboat 
addiuf?.  conjunctively,  that  he  Is  unable  to  do 
anything  else,  it  so  far  meets  the  refjuirements  ' 
of  the  statute  and  of  the  rule  of  this  court  as 
to  relieve  the  plaintiff  in  error  from  tl>e  pay- 
ment of  the  costs. 
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2.  The  official  report  followins  tlie  headnote 
announced  by  this  court  in  De  Loacli  ▼.  Rich- 
ards, 19  S.  B.  717,  94  6a.  730,  is  erroneons  and 
misleading,  in  that  It  fails  to  state  the  contents 
of  the  pauper  affidavit  with  which  the  court 
in  that  case  actually  dealt.  That  affidavit  aveiv 
red  that  the  plaintiff  in  error  was  "nnable,  from 
Ws  poverty,  to  pay  the  cost  and  give  the  securi- 
ty for  the  eventual  condiemnation  money."  The 
affidavit  referred  to  in  the  report  was  filed  too 
late  for  consideration,  and  therefore  did  not 
form  the  basis  of  tiie  court's  decision. 

8.  Though  a  bill  of  exceptions  does  not  "con" 
tain"  any  evidence,  but,  on  the  contrary,  "speci- 
fies" a  brief  of  evidence  which  had  been  duly 
approved  and  made  a  part  of  the  record,  this 
court  will  not  dismiss  tiie  writ  of  error  merely 
becaose  the  certificate  to  the  bill  of  exceptions 
states  that  it  "contains"  all  of  the  evidence  ma- 
terial to  a  clear  anderstanding  of  the  errors 
complained  of,  instead  of  stating,  as  would  b« 
more  accarate,  that  it  "specifies"  all  of  such  er- 
idence. 

4.  Refusing  to  give  in  diarge  to  the  jury  a 
request  which  contains  such  an  expression  or 
intimation  of  opinion  as  is  forbidden  by  sectioii 
4S34  of  the  Civil  Code,  or  a  request  not  fairly 
and  accurately  adjusted  to  the  evidence  bearing 
npon  the  point  to  whidi  such  request  relates, 
is  not  cause  for  a  new  trial. 

6.  The  evidence  as  a  whole  did  not  warrant 
the  verdict  rendered,  and  the  ends  of  justice  ie> 
quire  another  hearing. 

(Syllabus  by  the  Court) 

Brror  from  superior  court,  Bibb  coanty; 
W.  H.  Felton,  Judge. 

Action  by  O.  D.  Scott  against  John  Elan- 
nagan.  Judgmoit  for  plaintiff.  Defendant 
appeals.    Berersed. 


M.  Q.  Bayne,  for  plaintiff  in  error, 
ft  Jones,  for  defendant  in  error. 


Smith 


FISH,  J.  There  was  a  motion  made  in 
this  case  to  dismiss  the  writ  of  error,  upon 
two  grounds.  The  first  ground  was  that  the 
writ  of  error  ought  to  be  dismissed,  unless 
the  plaintiff  in  error  paid  the  costs  in  the 
case,  upon  the  call  of  the  same.  In  Its  order, 
for  argument,  because  the  plaintiff  in  error, 
who  had  filed  in  the  court  below  a  pauper 
affidavit  to  avoid  the  payment  of  costs,  failed 
to  state  in  his  affidavit  "that  his  counsel  has 
advised  him  that  he  has  good  cause  for  a 
writ  of  error."  In  his  affidavit  the  plaintiff 
in  error  simply  states  that,  because  of  his 
poverty,  he  is  unable  to  pay  the  costs  In  this 
case.  This  motion  was  evidently  based  upon 
rule  15  of  this  court  (CiV/  Code,  {  5S14),  which 
provides  that  "no  case  in  which  cost  is  due 
will  be  heard  (except  by  special  order  of  the 
court)  until  the  cost  Is  paid;  and  if  not  paid 
when  the  case  is  called,  the  derk  shall  so  in- 
form the  court,  whereupon  the  case  will  be 
dismissed."  Was  the  cost  due  in  this  case? 
Unpaid  costs  In  this  court  are  due  In  all 
cases,  "save  where  the  pauper  affidavit  is 
filed  in  the  clerk's  office  of  the  court  below, 
and  a  certified  copy  thereof  is  transmitted  to 
this  court  with  and  as  a  part  of  the  trans- 
cript of  the  record,  or,  if  no  transcript  is 
required,  with  the  bill  of  exceptions."  Rule 
14  of  the  supreme  court  (Civ.  Code,  |  5613). 
What  kind  of  a  pauper  affidavit  docs  the 
rule  refer  to?    The  answer  to  this  question 


is  contained  in  these  words  of  rule  14,  which 
immediately  follow  the  above  qnotation: 
"This  oath,  to  be  effectual,  most  assert  that 
the  plaintiff  in  error  is,  t>ecanse  of  his  pov- 
erty, unable  to  pay  the  costs,  and  must  not 
add  conjunctively  that  he  is  unable  to  do 
anything  else."  This  is  In  accordance  with 
the  act  of  1881.  See  Acta  18S0-S1,  p.  120. 
There  Is  nothing  in  the  rules  of  this  court 
or  in  the  statutes  of  the  state  which  requires 
that  a  pauper  affidavit,  which  is  made  simply 
tor  the  purpose  of  obtaining  a  hearing  of  a 
case  In  the  supreme  court  without  the  pay- 
ment of  the  costs  In  this  conrt,  should  con- 
tain an  allegation  that  the  counsel  tar  tbe 
plaintiff  In  error  has  advised  him  that  he 
has  good  cause  for  a  writ  of  error.  If  such 
affldaTit,  either  literally  or  in  sabstance, 
dearly  states  that  the  affiant,  because  of 
poverty.  Is  unable  to  pay  the  costs  In  the 
case,  without  adding  conjuncttvely  that  he 
Is  unable  to  do  anything  else,  it  so  far  meets 
the  requirement  of  the  statute  and  of  the 
rule  of  this  court  as  to  relieve  the  plaintiff 
in  errw  from  the  payment  of  the  coats.  In 
order  for  a  bill  of  exceptions  to  operate  as 
a  supersedeas  to  the  Judgment  in  the  court 
below,  it  is  necessary  for  the  i^alntlff  in 
error  to  comply  with  certain  conditions  pre- 
scribed by  the  statute.  One  way  in  which 
he  may  obtain  such  supersedeas  is  by  filing 
an  affidavit  with  the  clerk  of  that  court, 
"stating  that  he  la  unable,  from  his  poverty, 
to  pay  the  costs  or  give  the  security  for  the 
eventual  condemnation  money,  and  that  his 
counsel  has  advised  him  that  he  has  grood 
cause  for  a  writ  of  error.  Civ.  Code,  | 
6552.  If  no  supersedeas  is  sought,  it  is  nei- 
ther necessary  for  him  to  state  in  his  affidavit 
that  he  is  unable,  from  his  poverty,  to  give 
the  security  for  the  eventual  condemnation 
money,  nor  to  allege  that  his  counsel  has 
advised  him  that  he  has  good  cause  for  a 
writ  of  error. 

2.  In  support  of  his  motion  to  dismiss  the 
writ  of  error,  the  defendant  in  error  cites 
the  ruling  in  the  case  of  De  Loach  v.  Rich- 
ards, 94  Oa.  730,  19  S.  E.  717.  The  head- 
note  in  that  case  is:  "The  plaintiff  in  error 
not  having  paid  the  costs  in  this  court,  and 
the  affidavit  sent  up  with  the  record  not  con- 
forming in  terms  to  the  act  of  September 
27,  1881  (Code,  |  4263),  and  counsel  not  hav- 
ing appeared  in  person  when  the  case  was 
called  for  argument,  and  not  having  sent  up 
money  with  which  to  pay  the  costs,  the  writ 
of  error  is  dismissed."  Applying  this  head- 
note  to  the  brief  statement  of  the  facts  of 
that  case  made  by  the  reporter  of  this  court, 
the  confidence  with  which  the  defendant  In 
error  cites  that  decision  seems  to  be  well 
founded.  The  official  report  following  the 
headnote  Is,  however,  erroneous  and  mislead- 
ing, in  that  It  fails  to  state  all  the  contents 
of  the  pauper  affidavit  with  which  the  court 
in  that  case  actually  dealt  Fivm  the  report 
it  appears  that  the  material  portion  of  the 
affidavit  of  the  plaintiff  In  error  which  the 
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court  had  under  consideration  was  "that  be- 
cause of  bis  poverty  he  ia  unable  to  pay  the 
cost  In  the  above-stated  case";  whereas  the 
truth  Is  that  the  affidavit  which  was  before 
the  court  was  one  which  averred  that  he  was 
"unable,  from  his  poverty,  to  pay  the  cost 
and  give  the  security  for  the  eventual  con- 
demnation money."  The  affidavit  referred 
to  In  the  report  was  one  that  attempted  to 
correct  the  fault  In  this  affidavit;  but  It  waa 
filed  too  late  for  consideration,  and  therefore 
did  not  form  the  basis  for  the  court's  de- 
cision. 

*  8.  The  second  ground  of  the  motion  to  di»- 
miss  the  writ  of  error  was:  "because  ti>e 
bill  of  ezceptl(«s  contains  no  evMence  at  all, 
and  the  Judge's  cwtlflcate  does  not  state  that 
It  'specifies  all  the  evidence,'"  etc.  The 
judge  certifles  that  the  bOl  of  receptions  Is 
true,  and  "contains"  all  the  evidence  material 
to  a  clear  understanding  of  the  errors  com- 
plained of.  The  bni  of  exceptions  really  con- 
tains no  evidence  whatever,  but  it  contains  a 
qiedflcatlon  of  a  brief  of  evidence,  which 
had  been  duly  approved  and  made  a  part 
of  the  record.  In  this  sense  only  Is  the 
evidence  material  to  a  clear  understanding 
of  the  etron  complained  of  contained  In  the 
bm  of  exceptions.  It  Is  evident,  therefore, 
that  the  word  "contains,"  In  the  oertlflcate^ 
was  simply  used  (probably  by  mere  Inad- 
vertence) In  the  place  of  the  more  accurate 
word  "specifies."  As  the  meaning  of  the  cer^ 
tlficate,  taken  in  connectl<M)  with  the  bill  of 
exceptions,  Is  clear  and  unambiguous,  this 
conrt  will  not  dismiss  the  writ  of  errw  for 
a  mere  verbal  Inaccuracy  therein. 

4.  There  was  no  error  In  refusing  to  charge 
the  written  requests  of  the  defendant  In  the 
court  below.'  The  request  set  out  In  the 
fourth  ground  of  the  motion  for  a  new  trial 
was:  "If  the  plaintiff  looked  to  both  Dennis 
and  John  Flannagan  to  pay  the  debt  after  the 
promise  of  John  Flannagan  to  answer  for 
Dennis'  debt.  If  any  promise  was  made,  then 
he  could  not  recover  of  John  Flannagan." 
John  Flannagan  contended  that  he  made  no 
promise  at  all  to  the  plaintiff,  while  the  plain- 
tiff contended  that  John  Flannagan  agreed  to 
pay  for  whatever  goods  Dennis  Flannagan, 
his  son,  might  purchase  from  the  plaintiff, 
and  that  John's  promise  so  to  do  was  an 
original  undertaking  on  his  part,  and  not  a 
promise  to  answer  for  the  debt  of  another, 
and  therefore  did  not  have  to  be  in  writing 
in  order  to  bind  him.  This  request  assumed 
that,  if  any  promise  was  made  to  the  plain- 
tiff by  John  Flannagan,  It  waa  "to  answer 
for  Dennis'  debt,"  and  therefore  contained 
such  an  expression  or  intimation  of  opinion 
as  is  forbidden  by  section  4334  of  the  Civil 
Code.  Besides,  if  It  had  be«i  given  in  charge, 
it  would  have  excluded  from  the  considera- 
tion of  the  jury  the  contention  of  the  plain- 
tiff that  John  Flannagan  did  promise  to  pay 
for  such  goods  as.  Dennis  might  purchase 
from  the  i^alntlff,  and  that  such  i^romise 
was  an  original  undertaking  on  his  part;   in 


other  words,  that  the  promise  of  John  Flan- 
nagan was  to  answer  for  his  own  debt,  and 
not  the  debt  of  Dennis.  The  request  to  charge 
set  out  in  the  fifth  ground  of  the  motion  tor 
a  new  trial  was  not  fairly  and  accurately 
adjusted  to  the  evidence  bearing  upon  the 
point  to  which  It  relates. 

5.  After  a  careful  consideration  of  the  ev- 
idence In  the  case,  we  are  of  opinion  that, 
taken  as  a  whole.  It  did  not  warrant  the  vei>> 
diet  rendered,  and  the  ends  of  justice  require 
another  hearing.  Granting  that  the  evidence 
of  the  plaintiff  was  sufficient  to  authorize 
the  jury  to  find  that  John  Slannagan  had 
made  a  verbal  promise  to  the  plaintiff  to  pay 
for  whatever  goods  Dennis  Flannagan  might 
buy  (npon  which  question  we  express  no 
opinion  whatever),  it  is  very  doubtful  from 
this  evidence  whether  all  the  Items  which 
go  to  make  up  the  account  sued  oa  wen 
purchased  after  this  aUeged  promise.  Oer^ 
talnly,  John  Flannagan  in  no  view  of  the 
case  Is  responsible  for  the  price  of  goods 
which  Dennis  purchased  prior  to  this  alleged 
promise.  The  copy  of  account  attached  to 
the  petition  Is  headed,  "John  Flannagan  ft 
Son,  Account,"  and  the  first  item  thereon  is, 
'7tdy  10.  Brought  forward  from  old  book, 
$19.85."  The  account,  which  is  composed  of 
very  many  items,  runs  from  that  date  up  to, 
and  Includes,  the  15th  of  the  following  Janu- 
ary. The  evidence  Is  silent  as  to  the  time 
when  the  promise  of  John  Flannagan  waa 
made.  From  portions  of  the  plalntifTs  testi- 
mony it  seems  not  unlikely  that  some  of  the 
goods  charged  for  on  the  account  may  have 
been  purchased  by  Dennis  previous  to  the 
time  when  the  conversation  occurred  between 
Bazemore,  then  the  partner  of  the  plaintiff, 
and  John  Flannagan,  in  which  it  is  alleged 
the  promise  by  John  Flannagan  to  pay  for 
what  goods  Dennis  might  buy  was  made. 
Judgment  reversed. 

(104  Qa.  778) 
TOOLB  V.  EDMONDSON  et  aL 
(Supreme  Court  of  Georgia.    July  19,  1898.) 

CSRTIORABI  TO  JUSTIOB— QUESTION  OF  LAW. 

This  being  a  case  tried  in  a  justice's  conrt, 
and  there  being  no  contested  Issue  of  fact, — the 
determination  of  the  caae  depending  entirely 
upon  the  qaestion  whether  or  not.  conceding 
as  trae  all  of  the  evidence  Introduced  by  the 
claimant,  hla  wages  were  exempt  from  the  pro- 
cess of  gamishinent, — a  judgment  rendered  by 
the  justice  In  the  cose  was  reviewable  by  cer- 
tiorari, and  it  was  error  to  dismiss  a  certiorari 
sued  oat  by  the  losing  party. 
(Syllabus  by  the  Court.) 

Error  from  superior  court,  Fulton  county; 
J.  H.  Lumpkin,  Judge. 

Action  by  Edmondson  &  Seay  Bros.,  against 
J.  B.  Toole.  The  Atlanta  Consolidated  Street- 
Ballway  Company  was  garnished.  From  a 
judgment  against  the  garnishee,  Toole  brings 
error.    Reversed. 

Maddox  ft  Terrell,  for  plaintiff  In  error.  O. 
£.  &  M.  O.  Horton  and  B.  T.  Moon,  for  de- 
fendants In  error. 
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OOBB,  J.  ▲  claim  to  a  fund  Bongbt  to  be 
reached  by  the  process  of  garnishment  was 
tried  In  a  Justice's  court;  it  being  set  np  that 
the  sum  of  $34.60  held  up  by  the  garnishment 
was  exempt  because  earned  by  the  defendant 
as  a  laborer  In  the  capacity  of  a  conductor  for 
the  garnishee,  a  street-railway  company.  On 
the  trial  the  sole  witness  introduced  was  the 
conductor,  who  testified  as  follows:  "I  am  the 
claimant  I  work  for  the  Atlanta  Consolidat- 
ed Street-Rallway  Company.  I  am  a  conduct- 
or. A  conductor,  before  he  becomes  such, 
goes  through  s  course  of  training  in  the  shops 
of  the  company  in  order  to  understand  the 
working  of  the  machinery  and  motiye  poww 
of  the  cars,  so  as  that  he  may  be  able  to  as- 
sist In  repairing  cars  in  case  of  an  accident. 
This  I  did.  Among  my  duties  required  by  the 
rules  of  the  company  are  the  following:  To 
assist  passengers  on  and  off  the  cars;  put  on 
and  ofT  brakes  on  the  rear  of  the  car;  to 
change  the  trolley  at  the  end  of  each  run; 
turn  the  seats  on  open  cars;  and  hold  the 
tzoUey  around  cnrres.  To  do  these  last-named 
things  requires  a  man  of  some  weight  and 
strength,  and  it  Is  really  very  hard  work.  I 
collect  the  fares,  and  give  the  signal  to  start 
and  to  stop.  However,  it  Is  as  much  the  duty 
of  the  motorman  to  see  that  the  schedule  is 
made  as  it  Is  mine;  and.  If  we  fail  to  make  the 
schedule,  we  would  both  be  suspended.  The 
character  of  the  work  which  I  do  Is  very 
laborious,— so  much  so  that  the  insides  of  my 
bands  are  rougher  and  harder  than  they  were 
when  I  worked  on  a  farm,  years  ago.  The 
work  which  I  do  Is  very  tiresome.  I  work 
about  twelve  to  fifteen  hours  per  day.  If  the 
car  should  run  off  the  track,  it  is  my  duty  to 
assist  in  putting  it  back,  as  any  laborer  would. 
It  is  my  duty  to  repair  or  assist  in  repairing 
the  car  when  an  accident  happens,  if  the  in- 
Jury  Is  of  such  a  character  that  I  can  do  so. 
I  am  paid  monthly  at  the  rate  of  12  cents  per 
hour  for  my  work."  Upon  this  state  of  facts 
the  magistrate  rendered  a  Judgment  dismis- 
sing the  claim  and  finding  the  fund  subject; 
and  the  claimant  took  the  case  to  the  superior 
court  by  certiorari,  assigning  error  upon  this 
Judgment  The  Judge  of  that  court  dismissed 
the  petition  for  certiorari  on  the  ground  that 
the  case  Involved  questions  of  fact  and  should 
have  been  appealed  to  a  Jury  in  the  Justice's 
court   The  plaintiff  In  certiorari  excepted. 

The  question  whether  or  not  the  claimant  is 
a  laborer,  within  the  meaning  of  section  4732 
of  the  Civil  Code,  is  not  before  us;  the  sole 
question  which  we  are  called  upon  to  decide 
being  whether,  under  the  facts  of  this  case, 
certiorari  would  lie  to  review  the  Judgment  of 
the  magistrate  holding  the  fund  subject  to 
the  process  of  garnishment  It  is  thoroughly 
well  settled  that  where  only  a  question  of  law 
Is  involved  In  the  Judgment  of  the  mag^istrate, 
certiorari  is  a  proper  mode  of  having  his  de- 
cision reviewed  by  the  superior  court  and, 
where  there  Is  a  dispute  as  to  the  facts,  the 
remedy  Is  by  appeal  to  a  Jury  in  the  Justice's 
court,  or  direct  to  the  superior  court,  as  the 


case  may  be.  Some  slight  confusion  has 
arisen  in  the  application  of  this  doctrine,  and 
some  of  the  decisions  of  this  court  are  not  en^ 
tlrely  in  harmony.  As  will  have  been  ob- 
served, the  exact  question  to  be  determined  in 
the  present  case  is  whether,  where  all  the  facts 
are  conceded,  either  in  an  agreed  statement  or 
by  a  failure  of  one  party  to  contest  the  truth  of 
the  evidence  of  the  other,  and  the  Justice  is  left 
to  determine  the  law  of  the  case  on  the  facts 
thus  conceded,  certiorari  or  appeal  is  the  rem- 
edy of  the  losing  par^.  We  can  readily  con- 
ceive of  cases  tried  on  an  agreed  statement  of- 
fsets, or  on  the  testimony  of  a  single  witness, 
where  disputed  questions  of  fact  might  be  In- 
volved. In  all  cases  where  issues  of  fact  are 
raised,  whether  by  contradictory  testimony  of 
different  witnesses,  or  by  inconsistent  testi- 
mony of  a  single  witness,  and  the  amount 
Involved  Is  less  than  $50,  the  losing  party  must 
appeal  to  a  Jury  in  the  Justice's  court,  if  he  de- 
sires to  test  the  correctness  of  the  Judgment 
of  the  magistrate.  If,  however,  the  amount 
Involved  be  more  than  $60,  then  the  right  of 
appeal  to  the  superior  court  exists  in  all  cases, 
without  regard  to  whether  questions  of  law  or 
of  fact  or  both,  are  to  be  determined.  As 
stated  above,  the  decisions  of  this  court  are 
conflicting  as  to  the  application  of  the  general 
rule  as  to  when  certiorari  and  when  appeal  is 
proper.  It  Is  our  purpose  to  consider  all  of 
those  decisions,  and  endeavor  to  formulate 
some  rules  that  will  be  applicable  to  all  cases. 
Such  of  those  cases  as  are  not  inconsistent 
with  the  ruling  aimounced  in  this  case  will  be 
but  briefly  referred  to,  while  those  that  seem 
to  be  in  conflict  will  be  treated  more  at  length. 
In  Witkowskl  v.  Skalowski,  46  Ga.  41,  the 
general  rule  Is  stated.  In  WVight  v.  Rnt- 
ledge,  51  Oa.  194,  It  was  held  that  where 
the  amount  claimed  In  the  Justice's  court  did 
not  exceed  $50,  certiorari  was  the  proper 
remedy.  In  Wynn  v.  Knight,  53  Qa.  568, 
there  were  issues  of  fact  and  appeal  was 
held  to  be  the  remedy.  So,  also.  In  McDon- 
ald V.  Dickens,  68  Ga.  77.  In  the  case  of 
Dexter  v.  Glover,  62  Oa.  312,  the  rulhig  was 
that  In  a  case  where  the  suit  was  for  an 
amount  exceeding  $50,  but  only  questions  of 
law  were  involved,  certiorari  could  be  resort- 
ed to.  In  Small  v.  Sparks,  68  Ga.  746,  ^- 
ception  to  the  Judgment  of  the  county  court 
sustaining  a  demurrer  was  held  to  be  proper- 
ly taken  by  certiorari.  This  was,  of  course, 
purely  a  question  of  law.  In  Boroughs  v. 
White,  69  Ga.  841,  the  case  was  tried  In 
the  Justice's  court  on  an  agreed  statement 
of  facts.  From  the  decision  of  the  magis- 
trate, certiorari  was  sued  out  to  the  superior 
court  where  it  was  dismissed  on  the  ground 
that  appeal  was  the  proper  remedy.  While 
It  does  not  appear  In  the  statement  of  the 
case.  Chief  Justice  Jackson  says  In  his  opUi- 
Ion  that  the  parties  did  not  rest  on  the  state- 
ment of  facts,  but  introduced  evidence 
"aliunde  that  agreement"  The  opinion  of 
the  chief  Justice  rather  seems  to  indicate  that 
but  for  this  fact  certiorari  would  have  beei 
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proper.  In  Railroad  Co.  ▼.  Dyar,  70  Ga.  723, 
a  ruling  was  Invoked  on  a  petition  for  cer- 
tiorari upon  tbe  sufflclency  of  the  evidence 
Introduced  In  the  primary  court,  and  the 
conrt  held  that  this  could  only  be  done  by 
an  appeal  to  a  Jury  In  the  justice's  conrt, 
where  the  amount  In  litigation  was  less  than 
$50.  We  see  no  conflict  between  the  case  of 
Cruse  T.  Express  Co.,  72  Oa.  184,  and  the 
cases  previously  referred  to.  In  that  case  the 
answer  of  the  garnishee  was  not  traversed, 
and  the  facts  on  which  the  case  was  tried 
were  conceded.  The  Issue  raised  was  purely 
one  of  law,  and  ao  the  court  held  that  cer- 
tiorari was  proper. 

The  case  of  Miller  ▼.  Dugaa,  77  6a.  S86, 
Involved  the  question  whether  or  not  the 
wa^es  of  a  conductor  on  passenger  and 
freight  trains  were  exempt  from  process  of 
garnishment.  But  one  witness  (the  conduct- 
or) testified.  The  Justice  held  the  fund  sub- 
ject. The  case  was  taken  to  the  superior 
court  by  certiorari,  and  there  a  motion  was 
made  to  dismiss  the  petition  because  the  case 
was  not  one  for  certiorari,  bat  for  appeal. 
This  motion  was  refused.  This  conrt  re- 
versed the  Judgment  of  the  conrt  below  in 
sustaining  the  certiorari,  on  the  ground  that 
the  Justice  properly  held  the  fund  subject  to 
the  payment  of  the  debt,  but  no  ruling  was 
made  on  the  motion  In  the  superior  court  to 
dismiss  the  certiorari.  In  Shirley  t.  Rounsa- 
ville,  78  6a.  70S,  3  S.  E.  660,  there  was  a  con- 
test as  to  the  facts,  and  appeal  was  properly 
held  to  be  the  remedy.  In  the  case  of  Rail- 
road Co.  y.  Pitts,  79  6a.  532,  4  S.  E.  921,  it 
was  held  that  certiorari  was  the  remedy 
because  no  question  as  to  the  facta  was 
made;  it  being  urged  simply  that  the  verdict 
was  contrary  to  law  for  several  named  rea- 
sons. The  questions  involved  were  all  pure- 
ly legal  questions.  True,  In  the  opinion  of 
the  court  this  language  is  used:  "Had  It 
been  desired  to  re-examine  the  facts  in  the 
light  of  the  evidence,  this  should  have  been 
done,  not  by  certiorari,  but  by  appeal."  But 
this  can  only  mean  that  where  there  are  dis- 
puted questions  of  fact  they  could  only  be 
re-examined  by  appeal.  Where  the  facts  are 
not  contested,  no  necessity  will  arise  for  a 
review  of  the  evidence.  But  even  if  the 
language  quoted  is  su8cet)tible  of  a  constmc- 
tion  which  means  that  appeal  must  be  had 
in  all  cases  where  facts  are  Involved,  wheth- 
er they  be  contested  or  not,  it  is  obiter,  as 
no  sncb  question  was  made  In  that  case. 
In  Bostick  V.  Palmer,  79  Ga.  680,  4  S.  B.  319, 
the  conrt  expressly  adjudicated  that  the  ques- 
tion Involved  was  one  of  law,  and  hence  that 
cerforari  alone  would  He  in  that  case.  The 
case  of  Wynne  v.  Darden,  80  6a.  730,  6  S. 
E.  470,  states  the  general  rule,  and  la  not  in 
conflict  with  anything  ruled  in  the  present 
case.  In  the  case  of  Thompson  v.  Dodd,  84 
Ga.  264,  10  S.  E.  739,  issues  of  fact  were 
raised  on  the  trial;  and  It  was  ruled  by  this 
conrt  that  "appeal  to  a  Jury  in  [the  Justice's] 
court,  and  not  certiorari,  was  the  remedy. 


the  facts  being  contested."  In  the  case  of 
Brooks  V.  Baker,  85  6a.  616,  11  S.  E.  840,  It 
was  held  that  questions  both  of  law  and  fact 
were  involved,  and  hence  that  there  should 
have  been  an  appeaL  In  Railroad  Co.  ▼. 
White,  86  6a.  202,  12  S.  E.  365,  the  parties 
were  directly  at  issue  as  to  the  facts,  and 
appeal  to  a  Jury  in  the  Justice's  court  was 
held  to  be  the  remedy;  the  amount  Involved 
being  under  $60.  The  case  of  6reenwood  v. 
Furniture  Factory,  Id.  682,  13  S.  B.  128,  was 
a  claim  case.  The  plaintiff  admitted  that  the 
facts  as  testified  to  by  claimant's  witness 
were  true.  Certiorari  was  sued  out  to  the 
sui)erlor  conrt  from  the  Judgment  of  the 
magistrate,  where  a  motion  was  made  to 
dismiss  the  petition  on  the  ground  that  the 
case  was  one  for  appeaL  This  motion  was 
refused;  the  conrt  holding  that  there  was 
no  disputed  questions  of  fact,  and  that  cer- 
tiorari was  the  proper  method  of  testing  the 
correctness  of  the  magistrate's  Judgement 
This  Judgment  was  affirmed  by  this  court. 
The  true  distinction  between  certioraris  and 
appeals  is  laid  down  In  the  opinion  of  the 
court  In  this  case  as  follows:  "Is  there  any 
disputed  question  of  fact  to  be  settled  by  a 
Jury?  If  so,  then  there  should  be  an  appeal." 
Otherwise  certiorari  is  the  proper  remedy. 
In  the  case  of  Johnson  t.  Cummlngs,  88  6a. 
12,  13  S.  E.  819,  It  was  ruled  that  there  was 
a  question  of  fact  involved,  and  that,  there- 
fore, appeal  was  the  remedy.  In  the  case 
of  Railroad  Co.  v.  Spullock,  88  6a.  283,  14 
S.  E.  478,  a  nonsuit  was  granted.  The  court 
held  that  a  purely  legal  question  was  in- 
volved, and  that  the  remedy  by  certiorari 
was  available.  The  case  of  Brown  v.  Rob- 
inson, 91  6a.  276,  18  S.  B.  166,  to  not  In 
conflict  with  the  ruling  made  in  the  present 
case.  In  that  case  the  amount  involved 
was  more  than  $50,  and  the  court  ruled  sim- 
ply that  the  losing  party  in  the  county  court 
was  entitied  to  appeal  to  the  superior  court 
The  question  whether  or  not  certiorari  would 
lie  was  not  made,  and  any  expressions  in 
the  opinion  of  the  court  which  indicate  that 
the  writ  of  certiorari  would  not  be  available 
are  merely  obiter.  We  may  add,  however, 
that,  were  the  question  before  us,  we  would 
hold  that  the  case  was  one  for  certiorari. 
If  the  losing  party  elected  to  use  that  remedy. 
There  was,  In  our  opinion,  no  disputed  ques- 
tion of  fact  in  that  case,  and  consequently 
the  superior  court  could  have  reviewed  the 
case  by  certiorari.  In  Samuels  v.  Briscoe, 
94  Ga.  425,  19  S.  E.  245,  appeal  was  held  to 
be  the  remedy,  because  the  "parties  [were] 
at  Issue  in  a  Justice's  court  on  matters  of 
fact"  In  the  case  of  Brice  T.  Chapman,  95 
6a.  799,  22  S.  E.  525,  there  were  disputed 
questions  of  fact,  and  appeal  was  properly 
held  to  be  the  remedy.  Another  case  in 
perfect  accord  with  the  decision  made  in  the 
present  case  is  Royal  v.  McPhail,  97  6a.  458, 
25  S.  E.  512.  In  that  case  suit  was  brought 
in  a  county  court  upon  an  open  account 
Upon  the  trial  of  the  case  the  plaintiff  proved 
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Buch  facts  w  voold  satlsfactorfly  establlsta 
the  IndebtedneM  of  the  defendant  to  him. 
oniere  waa  no  contested  Issue  of  fact,  bnt  the 
case  rested  solely  upon  the  legal  sufficiency 
of  the  evidence  offered  by  the  pl&lntlff.  This 
court  held  that  the  Judgment  In  fftror  of 
the  plaintiff  was  reviewable  by  certiorarL 
This  decision  is  utterly  at  variance  with  the 
dictum  in  Brown  v.  Robinson,-  supra.  In 
Benfam  v.  Hynes,  100  Oa.  95,  26  S.  K  469, 
there  were  disputed  questions  of  fact,  and 
therefore  appeal  was  proper.  In  Maddox  ▼. 
Wltte,  100  Ga.  816,  27  &  B.  163,  no  question 
of  fact  was  Involved,  and  the  remedy  was 
by  certiorari.  In  Humphries  ▼.  Blalock,  100 
Ga.  404,  28  S.  E.  16S,  It  was  held  that,  when 
the  effect  of  the  ruling  by  the  magistrate 
was  to  dismiss  the  plaintiff's  case,  certiorari 
was  the  exclusive  remedy,  and  that  appeal 
would  not  lie.  This  ruling  was  placed  upon 
the  ground  that  after  such  dismissal  there 
was  no  case  in  court  to  appeal.  In  Helmly 
V.  Davis,  100  Ga.  493,  28  S.  E.  231,  It  was 
held  that  where  suit  was  brought  in  the 
county  court  for  a  sum  exceeding  $50,  which 
resulted  upon  the  trial  In  a  Judgment  for 
the  plaintiff,  the  defendant  might  enter  an 
appeal  to  the  superior  court,  although  the 
defenses  Interposed  by  the  defendant  In  the 
county  court  were  stricken  upon  demurrer. 
The  distinction  between  the  two  cases  last 
cited  is  that  in  the  first  the  effect  of  the  ruling 
waa  to  take  the  case  entirely  out  of  court, 
while  in  the  last  the  case  was  still  pending  In 
court  after  the  defendant's  pleas  were  stricken 
on  demurrer.  But  how  stands  the  present 
case?  The  point  to  be  decided  by  the  magis- 
trate was  whether  or  not  the  plaintiff  In  error 
was  a  laborer.  In  the  case  of  Oliver  v.  Hard- 
ware Co.,  98  Ga.  249,  25  S.  E.  403,  this  court 
has  declared  what  Is  meant  by  the  term  "la- 
borer," as  used  In  section  4732  of  the  Civil 
Code.  The  following  language  Is  used  In  the 
first  headnote:  "If  the  contract  of  employ- 
ment contemplated  that  the  clerk's  services 
were  to  consist  mainly  of  work  requiring  men- 
tal skill  or  business  capacity,  and  involving 
the  exercise  of  his  Intellectual  faculties,  rather 
than  work,  the  doing  of  which  properly  would 
depend  upon  a  mere  physical  power  to  per- 
form ordinary  manual  labor,  he  would  not  be 
a  laborer.  If,  on  the  other  hand,  the  work 
which  the  contract  required  the  clerk  to  do 
was.  In  the  main,  to  be  the  performance  of 
such  labor  as  that  last  above  indicated,  he 
would  be  a  laborer."  The  question,  therefore, 
whether  or  not  a  man  Is  a  laborer,  within  the 
meaning  of  the  section  exempting  from  {rar- 
nlshment  the  wages  of  laborers,  is  a  question 
of  law,  and  not  of  fact  The  only  question  of 
fact  Involved  In  the  present  case  was:  What 
does  the  conductor  do?  What  la  the  character 
of  his  employment?  On  this  point  there  was 
absolutely  no  contest  Had  there  been  evi- 
dence tending  to  show  that  the  conductor  did 
not  do  the  things  which  he  testified  that  he  did, 
then  there  would  liave  been  an  Issue  of  fact; 
but  as  it  was  the  Justice  was  left  to  make  bis 


decision  from  an  established  state  of  facts,  as 
to  whether  or  not  the  witness  was  a  laborer. 
Upon  this  state  of  facts  the  magistrate  foond 
that  the  witness*  work  did  not  consist  mainly 
of  mannsl  labor,  and  that  hence  he  was  not  a, 
laborer,  and  the  fnnd  was  subject  To  cor- 
rect the  error  thus  alleged  to  have  been  com- 
mitted, certiorari  was  available  as  a  remedy. 
We  have  formulated  certain  rules  which  we 
believe  may  be  of  some  benefit  to  any  one  who 
has  to  deal  with  this  question: 

BnlM  to   Determine  Whether  Certiorari  or 
Appeal  Is  the  Proper  Remedy. 

When  the  Case  is  Pending  In  the  Justice's 
Court 

(1)  If  the  amount  in  controversy  Is  $50  or 
less,  and  only  questions  of  law  are  involved, 
there  may  be  either  an  appeal  to  a  Jury  In  the 
Justice's  court,  or  a  certiorari  to  the  superior 
court 

(2)  If  the  amount  in  controversy  Is  $50  or 
le88,ahd  there  Is  a  dispute  about  the  facts, 
there  must  be  an  appeal  to  a  Jury  in  the  Jus- 
tice's court  before  the  case  can  be  carried  by 
certiorari  to  the  superior  court 

(3)  If  the  amount  In  controversy  exceeds 
$50,  and  only  a  question  of  law  is  Involved, 
and  the  effect  of  the  ruling  complained  of  is 
such  as  not  to  dismiss  the  case,  the  losing 
party  may  select  one  of  three  remedies:  An 
appeal  to  a  Jury  In  the  Justice's  court,  an  ap- 
peal to  the  superior  court,  or  certiorarL 

.  (4)  If  only  a  question  of  law  Is  involved,  the 
losing  party  may  take  the  case  to  the  superior 
court  by  certiorari,  without  regard  to  the 
amount  involved. 

(5)  If  at  the  trial  questions  both  of  law  and 
fact  are  raised,  but  the  petition  for  certiorari 
only  complains  of  the  rulings  which  Involve 
the  questions  of  law,  thus  waiving  the  right 
to  complain  of  the  rulings  upon  disputed  facts, 
certiorari  is  available  as  a  remedy. 

(6)  When  the  effect  of  the  ruling  Is  to  dis- 
miss the  case  or  entire  proceeding,  the  ex- 
clusive remedy  Is  certiorari,  without  regard 
to  the  amount  involved. 

(7)  There  may  be  an  appeal  to  a  Jury  In  the 
Justice's  court  In  all  cases,  without  regard  to 
the  amount  In  controversy  or  the  que.stiona 
involved,  whether  they  be  of  law  or  fact,  or 
both,  except  in  cases  where  the  effect  of  the 
magistrate's  ruling  Is  to  dismiss  the  case. 

(8)  If  the  amount  involved  exceeds  $50,  an 
appeal  to  the  superior  court  may  be  had  In  all 
cases,  whether  the  questions  be  of  law  or  fact, 
except  In  cases  where  the  effect  of  the  magis- 
trate's ruling  Is  to  dismiss  the  case,  thus  leav 
Ing  no  case  to  appeaL 

(9)  After  a  verdict  has  been  rendered  on  ap- 
peal In  the  Justice's  court,  certiorari  Is  avail- 
able in  all  cases,  without  reference  to  the  char- 
acter of  the  questions  Involved. 

When  the  Case  la  Pending  In  the  County 
Court 
(1)  If  the  amount  Involved  exceeds  $50,  there 
may  be  an  appeal  to  the  superior  court  in  ai'i 
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cases  without  r^ard  to  the  character  of  the 
qnestlona  Involved,  except  In  caaes  where  the 
eaae  haa  been  dlBinlMed  by  the  county  Jndge, 
thus  leaving  no  case  to  appeaL 

(2)  If  the  amount  In  controvenj  exceeds 
$50,  and  questions  of  law  only  are  Involv- 
ed, the  losing  party  may  either  appeal  or 
certiorari,  except  when  the  effect  of  the  rul- 
ing Is  to  dismiss  the  case,  when  the  exclusive 
remedy  Is  certiorari. 

(3)  If  the  amount  Involved  exceeds  (60,  and 
there  Is  a  dispute  about  the  facts,  appeal  Is 
the  exclusive  remedy. 

(4)  If  the  amount  involved  does  not  exceed 
150,  certiorari  Is  the  exclusive  remedy. 

(B)  Bnles  4,  6,  and  6  for  Justices'  courts  are 
also  applicable  to  county  courts. 

To  determine  whether  the  case  Involves  a 
question  of  law  or  one  of  fact,  the  following 
suggestions  are  offered:  _ 

(1)  If,  upon  considering  the  entire  evidence, 
whether  It  be  derived  from  an  agreed  state- 
ment of  facts,  oral  testimony,  docmnents,  or 
other  source.  It  would  be  proper.  If  the  case 
was  on  trial  In  the  superior  court,  for  the 
Judge  to  direct  a  verdict,  a  question  of  law 
only  would  be  Involved. 

(2)  If,  upon  a  similar  review  of  the  entire 
evidence,  there  should  appear  conflicts  of  evt- 
dence  between  witness  and  witness,  be- 
tween statements  of  the  same  witness,  be- 
tween witness  and  written  statements, 
between  different  clauses  In  a  written  state- 
ment, between  witness  and  documents,  be- 
tween document  ard  document,  or  In  any 
other  way,  questions  of  fact  would  be  In- 
volved. In  other  words,  If  the  case  presented 
la  such  that  It  would  be  Improper  to  direct  a 
verdict,  questions  of  fact  are  certainly  In- 
volved. 

(3)  When  the  effect  of  the  ruling  Is  to  dis- 
miss the  case  or  pending  proceeding,  a  ques- 
tion of  law  is  Involved.  Rulings  of  this  char- 
acter are  such  as  those  which  sustain  a 
demurrer,  dismiss  a  levy  or  claim  In  a  claim 
case,  sustain  a  motion  for  nonsuit,  and  the 
like. 

In  the  present  case,  under  the  undisputed 
evidence,  the  wages  of  the  defendant  were 
either  exempt,  or  they  were  not  The  ques- 
tion thus  arising  was  one  of  law.  If  the  case 
had  been  on  trial  in  the  superior  court,  it 
would  have  been  proper  for  the  Judge  to  have 
directed  a  verdict  In  accordance  with  the  law. 
The  Judgment  Is  reversed,  and  the  case  sent 
twck,  to  allow  the  Judge  to  decide  the  case 
made  by  the  certiorari  on  Its  merlta  Judg- 
ment reversed.   All  the  Justices  concurring. 


(IM  0%.  793} 

BOTD  V.  BOBINSON  ct  aL 

(Supreme  Court  of  Qeorgla.    July  10,  1898.) 

Bvnjnae  axb  Loax  Amooiatiok  —  UARSHAuxa 

ASSSTS— PABTIBS— MSMBBBSHIP— Jnsi^DiorioN. 

1.  Where  the  property  of  a  building  and  loan 
assodatlon,  upon  petition  of  some  of  Its  stock- 
holders, has  been  placed  in  the  hands  of  re- 
ceiveia,  among  whose  duties  is  the  coUecting 


of  Its  assets,  and  subsequently  the  petitioners 
and  the  receivers  unite  in  an  amendment  to  the 
petition  in  the  nature  of  a  supplemental  bill, 
which  amendment  seeks,  among  other  things, 
the  marshaling  of  the  assets  of  the  corporap 
tlon,  the  ascertainment  of  the  rights  and  liabU- 
Ities  of  various  stockholders,  and  the  final  dis- 
tribution of  the  assets,  and  where,  in  such 
amendment,  all  of  the  members  of  the  associa- 
tion, including  those  who  hare  received  loans 
or  advancements  upon  their  stock  as  well  as 
those  who  are  "nonborrowers,"  are  made  par- 
ties defendant,  such  amendment  is  not  demur- 
rable upon  the  ground  of  misjoinder  of  parties 
plaintiff  or  defendant  or  on  account  of  mmtifari- 
oasness. 

2.  A  member  of  a  building  and  loan  associa^ 
tion  who  has  received  a  loan  or  advance  apoa 
his  stock,  and  who  has  hypothecated  the  stock 
as  security  for  the  loan,  by  an  absolute  transfer 
of  the  same  to  the  company,  does  not  thereby 
lose  his  membership  in  the  sssociation. 

3.  The  court  in  which  the  original  petition 
was  filed  and  the  receivers  appointed  has  Juris- 
diction to  entertain  the  proceedings  Institnted 
by  the  amendment  above  described,  especially 
where  some  of  the  defendants  against  whom 
substantial  relief  is  priiyed  reside  m  the  county 
where  the  original  suit  was  brought. 

(Syllabus  by  the  Ctourt.) 

Error  from  superior  court,  Fulton  county;  J. 
H.  Lumpkin,  Judge. 

Action  by  Roby  Robinson  and  others,  pray- 
ing for  an  Injunction  and  appointment  of  a  re- 
ceiver for  the  Southern  Mutual  Building  & 
Loan  Association.  J.  S.  Boyd  was  made  one 
of  the  defendants,  and  demurred  to  the 
amendment  of  petitioners.  From  a  Judgment 
overruling  the  demurrer,  he  brings  error.  Af- 
firmed. 

The  following  la  the  oflldal  report: 
Robinson  and  others,  stockholders  of  the 
Southern  Mutual  Bnildlng  Sb  Loan  Associa- 
tion, a  corporation  having  Ita  principal  office 
in  Fulton  county,  brought  to  the  superior 
court  of  that  county  their  petition  against  the 
aaaoclstlon,  alleging  that  it  was  Insolvent,  and 
praying  for  the  appointment  of  a  receiver  to 
take  charge  of  the  assets  and  property  of  the 
association,  and  to  wind  up  the  aasodatlMi, 
pay  its  debts,  and  distribute  the  balance  of  Its 
funds  pro  rata  among  the  stockholders,  ac- 
oording  to  their  Interest  therein,  etc.  Subse- 
quently the  petMonem  filed  an  amendment  to 
tbeii  petition,  in  whldi  amendment  they  al- 
leged that  the  Union  Loan  A  Trust  C!ompany 
and'  others,  who  were  thereby  made  partlea 
defendant,  had  in  their  possession  certain  as- 
sets of  the  association,  which  came  Into  their 
possession  fraudulently,  and  were  hdd  In  vio- 
lation of  the  rights  of  the  petltlonera,  and  It 
was  prayed  that  these  defendants  be  required 
to  turn  over  to  the  receiver  such  assets  of  the 
association  as  were  alleged  to  be  In  thdr 
bands.  The  court  granted  an  injunction,  and 
appointed  Anderson  and  O'Byme  receivers, 
and  In  the  order  of  appointment  authorized 
and  dhrected  them  to  collect  all  sums  doe 
to  the  association,  and  anthorhsed  them  to 
Institute  or  become  partlea  to  sudt  suits  as 
they  might  deem  advIsaUe  In  order  to  aoctHn- 
pllA  this  purpose,  and  to  make  themselves 
parties  to  any  suit  to  which  the  association 
might  be  a  party,  and  to  take  such  proceed- 
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Inga  therein  as  in  their  Judgment  might  be 
necessary  for  the  protection  or  collection  of 
the  assets  or  Interests  of  the  corporation. 
The  petitioners  then  filed  a  supplemental  pe- 
tition, the  receivers  Joining  therein.  In  which 
such  of  the  stoclibolders  of  the  association 
as  were  Indebted  to  It  for  money  advanced  or 
loaned  by  It  on  their  stock  were  made  par- 
ties defendant,  one  of  whom  was  James  S. 
Boyd,  who,  as  appeared  from  the  petition, 
was  a  resident  of  Dekalb  county,  and  had 
conveyed  to  the  association,  as  security  for 
the  loan  made  to  him,  certain  land  situated 
in  Fulton  county.  Boyd  filed  a  demurrer  on 
the  following  grounds:  (1)  The  petition 
shows  that  the  superior  court  of  Fulton  coun- 
ty has  no  Jurisdiction  of  him;  (2)  there  Is  a 
misjoinder  of  parties  plaintiff;  (3)  there  is 
a  misjoinder  of  parties  defendant;  (4)  the 
petition  Is  multifarious;  (5)  the  facts  set  forth 
in  the  petition  show  that  the  petitioners  are 
not  entitled  to  the  relief  prayed  for,  or  to 
any  other  relief,  as  against  this  defendant 
The  demurrer  was  overruled,  and  Boyd  ex- 
cepted. 

The  supplemental  petition  alleged.  In  sub- 
stance: The  defendant  company  Is  a  build- 
ing and  loan  association,  and  its  Income  was 
derived  largely  from  the  dues,  premiums,  in- 
terest, and  fines  paid  by  its  members  or  stock- 
holders. Its  stockholders  are  divided  Into 
two  different  classes:  One,  those  who  have 
simply  paid  in  the  dues  on  their  stock,  as  pro- 
vided by  the  charter  and  the  by-laws,  and 
who  might,  for  convenience,  be  called  "invest- 
ment stockholders";  the  other,  those  who 
have  been  advanced  or  have  gotten  money 
on  their  stock'  from  the  association,  called, 
(or  convenience,  "advanced  members," — the 
two  classes  Iseing  generally,  though  inaccu- 
rately, distinguished  as  "nonborrowers"  and 
"borrowers."  These  two  classes  are  subdi- 
vided In  minor  (Masses,  the  association  hav- 
ing Issued  at  different  times,  and  concurrent- 
ly, different  classes  of  stock,  known  as  classes 
A,  B,  O,  D,  B,  and  F,  nnder  which  classes, 
while  the  amounts  to  be  paid  and  the  time 
of  maturity  and  other  details  were  more  or 
less  different,  the  general  scope  and  plan  were 
practically  the  same  (as  shown  by  the  char- 
ter and  by-laws  of  the  association,  copies  ot 
which  are  exhibited),  and  all  stockholders  in 
all  of  these  classes  were  mutually  interested 
In  the  profits,  and  the  expenses  and  losses, 
of  the  bnslnesB.  At  the  time  the  recover 
was  appointed,  there  were  outstanding  82,- 
Wm  ahares  of  stock  of  the  association  Issued 
to  and  held  by  the  members  or  stockholders, 
divided  among  the  various  classes  mentioned, 
of  which  number  23,406  i>/io  shares  had  not 
been  advanced  or  borrowed  upon.  The  re- 
maining shares  had  been  advanced  or  borrow- 
ed upon  by  the  members  holding  the  same. 
From  the  time  these  shares  were  Issued  to 
the  holders  they  became  members  or  stock- 
holders of  the  association,  and,  on  account  of 
tbelr  shares,  entitled,  under  the  by-laws  of 
the  association,  to  share  in  the  profits,  and 


were  correspondingly  liable  to  bear  the  ex- 
penses and  losses  of  the  association.  After 
setting  out  the  receipts  of  the  association,  the 
amounts  paid  out  by  it  during  its  existence, 
and  the  assets  which  the  receivers  were  able 
to  find,  and  alleging  that  losses  in  amounts 
stated  had  been  sustained  by  the  association 
by  reason  of  the  disappearance  of  a  portion 
of  the  assets  which  could  not  be  traced,  the 
depreciation  in  value  of  real  estate  held  by 
it,  etc.,  the  i)etition  alleged  that  each  and 
every  share  of  stock  is  liable  to  bear  its  pro 
rata  share  of  these  losses,  and  that,  to  find 
the  amount  to  which  each  share  is  entitled  in 
the  distribution  of  the  assets,  it  is  necessary 
that  each  and  all  of  these  losses  and  expenses 
be  accurately  ascertained,  and  that  each  and 
all  of  the  stockholders  should  be  before  the 
court  for  these  purposes.  With  the  exception 
of  a  comparatively  small  amount  of  property 
heretofore  bought  in  by  the  associaticm,  and 
the  few  thousand  dollars  collected  by  the  re- 
ceivers, the  bulk  of  the  assets  consists  in  the 
money  advanced  or  loaned  to  certain  of  the 
members  of  the  association,  and  for  which 
their  bonds,  notes,  mortgages,  and  other  evi- 
dences of  indebtedness  are  held.  In  order  to 
realize  on  the  assets  of  the  association,  so  as 
to  equitably  distribute  them,  it  la  necessary 
to  call  in  and  collect  these  various  indebted- 
nesses due  by  the  meml>ers  or  stockholders, 
and  to  do  so  in  such  a  way  and  on  such  a 
plan  that  each  member,  and  each  share  of 
stock  held  by  him,  whether  advanced  to  or 
not,  shall  prorate  with  every  other  share  Ita 
proportion  of  the  losses  and  expenses.  This 
being  a  mutual  company,  any  other  plan 
would  be  unjust  and  inequitable.  As  a  large 
part  of  the  fund,  for  final  distribution  must 
arise  from  the  amounts  collected  from  the 
stockholders  who  have  received  advances,  and 
as  on  account  of  the  insolvency  of  the  asso- 
ciation, for  causes  srtated,  it  would  be  In- 
equitable to  make  them  bear  alone  the  wh<de 
burden  of  all  these  losses  and  expenses  which 
would  probably  result  to  each  of  them  if  they 
were  sued  separately  on  the  contract,  It  la 
equitable  and  Just  that  the  burden  of  these 
losses  and  expenses  should  be  borne  by  non- 
advanced  stockholders  as  well  as  those  to 
whom  advances  have  been  made.  It  is  also 
necessary  that  all  stockhcriders  who  have,  re- 
ceived advances  should  be  made  parties  to  one 
suit,  in  order  that  a  single  and  uniform  rule 
as  to  the  proportion  of  the  losses  and  ex- 
penses which  all  of  them  should  bear  may  be 
laid  down,  and  that  a  proper  rule  of  appor- 
tionment thereof  and  contribution  thereto 
may  be  decreed,  as  well  as  an  ascertainment 
of  a  uniform  value  of  ea<^  character  of  stock, 
according  to  the  true  amount  paid  in  on  each 
share,  and  the  proper  credita  which  should 
be  allowed  to  borrowers  for  what  they  have 
paid  in,  as  well  as  for  the  value  of  their 
shares,  may  be  fixed  by  one  rule  applicable 
to  all  in  the  same  condition  alike,  all  of  which 
Is  impossible  if  separate  suits  are  instituted 
against  each,  or  unless  all  such  persons  are 
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made  parties  to  one  suit,  and  subject  to  a 
common  accounting  and  marshaling  of  as- 
sets In  one  court,  where  one  decree  can  fix  all 
of  the  rights  and  liabilities  equitably  to  all 
of  those  mutually  Interested '  In  these  losses 
and  expenses  and  In  the  fund  to  be  distribut- 
ed. The  court  of  equity  which  has  taken 
and  holds  jurisdiction  of  the  case  Is  the  only, 
court  that  can  do  complete  Justice  between 
all  of  these  conflicting  rights  and  Interests, 
and  It  can  only  do  so  by  having  all  the  par- 
ties Interested  In  this  common  fund,  both 
those  who  are  to  contribute  to  the  fund  and 
those  who  are  to  share  in  this  distribution, 
before  It,  so  that  each  and  all  shall  be  rep- 
resented, and  may  be  forced  to  bear  their 
fair  proportion  of  the  losses  and  expenses  of 
this  insolvent  association.  In  which  losses  and 
expenses  each  and  every  stockholder  and  ev- 
ery share  is  mutually  Interested.  The  peti- 
tion then  sets  out  a  list  of  members  owning 
stock  In  the  association,  to  whom  advances 
or  loans  have  been  made  on  their  stock,  with 
the  amounts  received  and  the  amounts  due, 
from  which  It  appears  that  there  are  290  per- 
sons residing  in  numerous  counties  of  the 
state,  more  than  30  of  whom  reside  In  E^lton 
county,  who  have  borrowed  on  stock.  A  list 
la  also  given  of  the  respective  pieces  of  proper- 
ty conveyed  to  secure  the  Indebtedness.  In  a 
list  of  "advanced"  members  residing  In  De- 
kalb county,  who  are  Indebted  as  such,  and 
who  have  given  real  estate  security  for  the 
advances,  appears  the  name  of  James  S. 
Boyd,  and  It  appears  that  the  land  conveyed 
by  him  as  security  Is  In  Fulton  county.  A 
copy  of  the  form  of  bond  and  deed  given  by 
each  of  these  stockholders  to  whom  loans 
were  made  Is  attached  to  the  pAltion  as  Ex- 
hibit A.  The  petition  shows  that  certain  of 
the  borrowing  stockholders  have  given  as  se- 
curity their  shares  of  stock  only.  All  of  the 
real-estate  loans  set  forth,  it  Is  alleged,  were 
made  to  members  holding  old  class  A  stock, 
except  where  speclflcally  stated  otherwise, 
and  those  are  on  class  F  stock.  Where  ad- 
rancea  are  made  on  real  estate,  both  on  class 
A  and  class  F  stock,  the  stock,  as  well  as 
real  estate,  is  pledged  and  held  by  the  asso- 
ciation as  security.  All  of  these  stockholders 
are  made  parties  defendant 

Waiving  discovery,  the  petitioners  pray  (1) 
that  process  issue  to  each  of  the  persons 
named  as  parties  defendant;  (2)  that  Judg- 
ment be  had  against  each  and  all  of  them  for 
the  amounts  found  due  by  them  respectively; 
(3)  that  the  Judgment  be  so  molded  that  it 
shall  be  a  special  Judgment  against  the  real 
estate  or  the  property  given  as  security  for 
the  indebtedness,  and  that  the  same  be  de- 
creed to  be  first  lien  on  the  property,  and  that 
the  Judgment  likewise  be  a  general  Judgment 
against  them,  respectively,  for  the  amounts 
due,  re8i>ectively,  to  be  first  levied  on  tbe 
property  given  as  security  for  the  same;  (4) 
that  the  court  ascertain  the  value  of  the  re- 
spective shares  of  stock,  and  what  propor- 
tions thereof  should  be  allowed  as  credit  on 


loans  or  on  the  indebtedness  of  the  advanced 
members,  or  borrowers,  provided  any  of  them 
should  see  fit  to  pay  off  their  indebtedness, 
and  that  the  court,  by  provisional  decree,  or- 
der at  what  amount  stock,  either  advanced  or 
not  advanced  upon,  may  be  used  In  the  set- 
tlement of  the  indebtedness  of  such  mem- 
bers, the  allowance  so  made  not  to  be  a  final 
cancellation  of  the  stock,  but  to  be  Indorsed 
thereon,  and  accounted  for  In  the  final  decree; 
(5)  that  on  final  decree  the  rights  of  each  and 
all  of  the  stockholders  and  members  be  fixed, 
and  that  on  the  final  distribution  the  court 
ascertain  the  losses  and  expenses,  and  appor- 
tion them,  as  to  It  may  seem  proper,  among 
the  stockholders  and  members;  (6)  for  gen- 
eral relief. 

3.  Howell  Oreen,  for  plaintiff  in  error. 
Lumpkin  &  Burnett,  King  &  Spalding,  Dor- 
sey,  Brewster  &  Howell,  and  W.  H.  &  B.  R. 
Black,  for  defendants  In  error. 

SIMMOXS,  C.  3.  It  wiU  be  seen  from  the 
official  report  that  the  Southern  Mutual  Build- 
ing &  Loan  Association  became  Insolvent,  and 
that  certain  of  Its  stockholders  filed  In  the 
superior  court  of  Fulton  county,  the  county 
of  the  residence  of  the  corporation,  an  equita- 
ble petition,  which  alleged  various  acts  of 
fraud  and  collusion  between  some  of  the  offi- 
cers of  the  corporation  and  certain  other  par- 
ties, and  prayed  an  injunction  and  th6  ap- 
pointment of  a  receiver.  These  prayers  were 
granted  by  the  court,  and  receivers  were  ap- 
pointed to  collect  and  to  take  charge  of  the 
assets  of  the  corporation.  The  original  peti- 
tioners and  the  receivers  then  filed  an  amend- 
ment, In  the  nature  of  a  supplemental  bill 
or  a  petition  ancillary  to  the  original  petition, 
making  various  allegations,  and  setting  out 
the  reasons  why  It  was  necessary  to  make  all 
the  members  of  the  association  parties  to  the 
action,  naming  as  parties  both  those  member* 
who  had  received  advances  and  those  who 
bad  not,  and  alleging  that  there  were  290 
of  the  former  class.  Among  those  named  as 
having  received  advances  was  Boyd,  the 
plaintiff  in  error  here.  He,  In  his  own  be- 
half, demurred  to  the  amendment  on  the 
grounds  that  there  was  a  misjoinder  of  par- 
ties plaintiff,  misjoinder  of  parties  defendant, 
multifariousness,  want  of  Jurisdiction  in  the 
court  over  defendant  Boyd,  and  that  the 
amendment  set  out  no  cause  of  action  against 
him. 

L  While  we  think  It  was  not  necessary  for 
the  original  petitioners  to  have  Joined  as  par- 
ties plaintiff  In  this  amendment  in  order  ta 
collect  the  assets  of  the  association,  still,  as 
they  were  the  original  parties  plaintiff  to  the 
petition  and  interested  in  the  collection  of  the 
assets,  they  may  properly  have  been  parUea 
plaintiff  to  the  amendment  When  the  as- 
sets of  the  corporation  were  placed  In  the 
hands  of  receivers,  these  receivers  r^resented 
the  corporation,  and,  under  the  order  of  the 
court,  could  have  filed  this  ancillary  petition 
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without  Joining  as  parties  plaintiff  therein  the 
original  plaintiffs.  If  the  re<»lTerB  had  a 
cause  of  action,  the  court  did  not  err  In  refus- 
ing to  dismiss  the  petition  on  the  ground  that 
these  other  parties  plaintiff  bad  Joined  there- 
in. 

a.  Under  the  facts  alleged  In  the  amended 
petition,  thsre  was  no  error  In  overruling  the 
demurrer  setting  up  a  misjoinder  of  parties 
defendant.  The  association  was  a  corpora- 
tion having  many  members.  While  the  lia- 
bility of  the  members  may  have  been  different 
as  to  amounts  and  deg^ree,  yet  all  the  mem- 
bers were  mutually  Interested  In  the  final  de- 
cree to  be  had  under  the  original  petition. 
The  amendment  shows  that  there  were  five 
classes  of  stockhcrfders  In  the  association, 
some  of  whom  had  received  advances  and 
some  who  bad  not  In  order  to  do  exact  and 
complete  justice  to  each  member,  It  was  nec- 
essary to  have  all  made  parties  to  the  pro- 
ceeding, so  that  all  would  be  bound  by  the 
final  decree  to  be  taken  at  the  termination  of 
the  litigation.  "▲  court  of  equity  has  juris- 
dlotlon,  at  the  suit  of  shareholders,  of  unre- 
deemed shares  In  a  building  association,  to 
can  the  redeemed  shareholders  to  account, 
enforce  payment  of  what  they  respectively 
owe,  distribute  the  fund  among  the  unredeem- 
ed shareholders,  and  wind  up  the  concern; 
and,  where  suit  Is  brought  to  wind  np  the 
affairs  of  such  an  association,  all  the  share- 
holders should  be  made  parties,  and.  If  any 
have'  been  Illegally  released,  their  liabilities 
should  be  enforced."  2  Lawson,  Rights, 
Rem.  &  Prac.  {  503.  "All  persons  who  are 
directly  or  consequentially  Interested  In  the 
event  of  the  suit  are  properly  made  parties  to 
a  bill  In  equity,  so  as  to  prevent  a  multiplicity 
of  suits  by  or  against  parties  at  once  or  suc- 
cessively affected  by  the  original  case." 
Blalsdell  v.  Bohr,  68  Gte.  66.  See,  also,  Good- 
rich V.  Association,  64  Oa.  98,  101. 

b.  It  Is  contended  by  counsel  for  plaintiff  In 
error  that  several  distinct  and  Independent 
matters  were  Joined  In  the  petition  against 
several  defendants,  and  that  the  court  should 
have  sustained  the  demurrer  because  of  mnl- 
tlfarlousness.  In  our  opinion,  the  court  com- 
mitted no  error  In  overruling  the  demurrer  on 
this  ground.  The  subject-matter  of  the  peti- 
tion was  the  winding  up  of  the  affairs  of  the 
association  so  as  to  do  exact  and  complete 
Justice  among  Its  many  members.  The  de- 
cree finally  to  be  rendered  may  subject  some 
of  the  members  and  release  others.  "To  sus- 
tain a  bill  against  the  charge  of  multifarious- 
ness. It  Is  not  Indispensable  that  all  the  par- 
ties should  have  an  Interest  in  all  the  matters 
contained  In  the  suit  It  Is  sufficient  If  each 
party  has  an  Interest  In  some  matter  In  the 
suit,  which  Is  common  to  all,  and  they  are 
connected  with  others."  Worthy  v.  Johnson, 
8  QtL  286,  quoted  with  approval  in  Blalsdell 
▼.  Bohr,  supra.  In  the  proceeding  now  nnder 
consideration  all  the  members  of  the  associa- 
tion can  be  heard,  all  of  their  rights  and  lia- 
bilities can  be  determined,  and  the  whole 


matter  fully  and  finally  adjudicated.     Bow- 
den  V.  Achor,  95  Ga.  243,  22  S.  E.  254. 

2.  The  plaintiff  in  error  contended  that.  If 
the  foregoing  is  true.  It  does  not  apply  to  the 
facts  of  this  case,  because,  when  he  secured 
the  advance  and  assigned  his  stock  absolutely 
to  the  association,  he  ceased  to  be  a  member 
of  the  association,  and  that,  therefore,  the 
plaintiffs  in  the  court  below  had  no  right  to 
join  him  as  one  of  the  defendants;  that,  if  be 
owed  the  association  anything.  It  was  upon  a 
separate  and  independent  contract,  and  there 
was  no  community  of  Interest  between  bim 
and  the  association  or  its  members.  He  re- 
lied upon, White  v.  Association.  22  Grat  233, 
Pabst  V.  Association,  1  MacArthur,  885,  and 
other  cases  from  the  same  courts.  These 
cases  seem  to  sustain  his  contention,  but  as 
far  as  we  can  ascertain,  they  have  not  been 
followed  by  any  other  courts.  The  great  pre- 
ponderance of  authority  is  to  the  effect  that 
a  member  who  borrows  from  the  association 
and  hypothecates  his  stock  as  collateral  for 
the  debt  does  not  on  that  account  cease  to  be 
a  member  of  the  association.  Mr.  Endllch,  in 
his  treatise  on  Building  Associations  (2d  Ed. 
I  121  et  seq.),  combats  the  views  of  the  su- 
preme court  of  Virginia  as  expressed  In  White 
V.  Association,  and  as  to  that  case  says.  In  a 
footnote:  "Observe  the  inconsistency:  He 
has  lost  his  membership,  but  is  botmd,  as  a 
member,  to  the  duties  of  membership,  and  has 
even  put  himself  under  bonds  to  be  a  good 
member."  In  section  122,  after  discussing 
the  only  method  by  which  a  member  can 
cease  to  be  a  member,  he  says:  "But  upon 
any  other  plan,  the  borrower,  undertaking  to 
continue  his  payments  pntil,  having  gone  Into 
the  general  ^und,  they,  with  the  other  con- 
tributories,  have  swelled  It  to  a  certain  mag- 
nitude, distinctly  retains  his  interest  in,  his 
right  to  benefit  by,  his  privilege  to  participate 
in,  the  profits  derived  from  all  those  varloui 
sources.  It  cannot  therefore,  upon  any  logi- 
cal principle,  be  said  that  he  has  one  particle 
less  Interest  in  the  common  fund  of  the  asso- 
ciation than  before  he  became  a  borrower; 
that  the  whole  scheme  is  In  the  slightest  de- 
gree less  mutual,  as  to  him,  than  it  was  be- 
fore; that  the  management  of  the  society's 
business,  and  the  proper  administration  of  its 
affairs,  are  of  any  less  moment  to  him  as  a 
iMrrower  than  they  were  to  him  as  an  invest- 
or. In  the  latter  character,  he  was  anxious 
to  see  It  prosper  for  the  sake  of  speedily  real- 
izing the  prospective  cash  value  of  his  share; 
in  the  former,  having  anticipated  that  cash 
value,  subject  to  a  heavy  discount  he  Is 
equally,  nay,  more,  concerned  to  hasten  the 
period  of  bis  discharge,— for,  in  addition  to 
his  stock  payments,  which  he  has  oUIgated 
himself  to  make  equally  as  If  he  were  an  in- 
vestor only,  and  as  to  which  he  has  surren- 
dered the  right  of  withdrawal,  he  Is  obliged 
to  paj  Interest  upon  the  money  he  has  re- 
ceived. Now,  if  he  retains  all  the  Interests 
of  membership  in  the  building  association, 
which  are,  at  all  times,  the  basis  of  its  rightly 
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he  certaJnly  retains  all  of  the  latter.  In  oth- 
er words,  a  borrower  continues,  In  every  sense 
of  the  word,  a  membw  of  the  association.'' 
After  citing  decisions  from  yarlous  courts  to 
sustain  this  doctrine,  and  among  them  those 
of  this  court,  he  says:  "And  it  may  be  safely 
stated  that  the  doctrine  has  fwced  its  owa 
recognition  npon  the.  courts  of  nearly  every 
state  in  the  Union  as  well  as  England."  This 
doctrine  was  adopted  by  this  court  in  the  case 
of  Parker  y.  Association,  46  Ga.  166,  and  in 
that  of  Pattlson  t.  Association,  63  Ga,  878. 
In  both  of  these  cases,  and  Indeed,  so  far  as 
we  know,  in  every  Georgia  case  which  has 
dealt  with  the  winding  np  of  the^e  associar 
tlona  where  borrowers'  rights  were  in  issue, 
this  court  has  treated  borrowers  as  being 
members  of  the  association.  In  Thomp.  Bldg. 
Ass'ns,  p.  71,  I  10,  the  same  principle  is  rec- 
ognised and  various  authorities  cited  to  sus- 
tain It 

3.  Having  shown  that  Boyd  was  stiU  a 
member  of  the  association,  and  that  he  was, 
consequently.  Interested  in  the  distribution  of 
the  assets  and  the  payment  of  the  losses.  It 
necessarily  follows  that  he  was  a  necessary 
party,  in  order  that  his  rights  and  liabilities 
may  be  adjusted  in  winding  up  the  affairs  of 
the  association.  A  court  of  equity,  having 
Jurisdiction  of  the  subject-matter  and  having 
seized  the  assets  of  the  corporation,  has  power 
to  make  all  necessary  parties,  and  to  bring 
them  wlthls  Its  Jorlsdlctlon,  whether  they  re- 
side tn  tbt  county  where  the  petition  was 
filed  or  in  another.  Unless  this  could  be  done, 
it  would  be  folly  for  any  court  to  undertake 
to  wlnC  up  the  affairs  of  an  association  of 
this  character.  The  290  advanced  members 
of  the  association  may  reside  in  60  different 
counties  of  the  state.  To  bring  suits  against 
them  separately,  each  in  the  county  of  his 
residence,  would  be  a  source  of  great  expense 
and  litigation,  and  needlessly  exhaust  the  as- 
sets of  the  association.  Such  a  course  would 
give  rise  to  a  mnltlpUclty  of  suits,  in  which, 
perhaps,  a  Jnry  in  one  county  would  find  one 
way  as  to  the  liability  of  a  member,  and  a 
Jury  In  another  county  In  a  different  way 
as  to  a  member  whose  liability  should  be  the 
same.  One  trial  Judge  might  take  one  view 
of  a  member's  liability,  and  another  Judge 
qnlte  a  different  view.  It  Is  far  preferaUe 
to  have  all  the  claims  and  all  the  litigation 
bronght  before  one  court  and  decided,  and 
a  final  decree  made  adjudicating  the  rights 
and  liabilities  of  all  parties.  In  the  case  of 
Railroad  Co.  v.  McDaniel,  S6  Ga.  191,  this 
very  question  was  decided  by  this  court  The 
railroad  company.  It  seems,  had  become  In- 
solvent McDaniel  had  obtained  Judgment 
against  It  <»  which  an  execution  had  been 
issued,  and  a  return  of  nulla  bona  made  on 
the  execution.  McDaniel  filed  a  bill  against 
the  sulMcrlbers  to  the  stock  of  the  company 
to  compel  them  to  pay  In  a  sufficient  amount 
to  Satisfy  his  claims.  The  subscribers  lived 
in  different  counties.  A  demurrer  was  filed 
to  the  bill  upon  the  ground  that  it  did  not 
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appear  that  any  of  the  defendants  resided  In 
Whitfield  county,  where  the  bill  was  filed,  nor 
in  what  county  they  did  reside.  The  de- 
murrer was  overruled,  and,  on  a  writ  of  error 
to  this  court  this,  with  other  rulings  of  the 
trial  Judge,  was  afibmed.  Jackson,  3.,  in  de- 
livering the  opinion  of  the  court,  said:  "The 
remedy  by  bill  in  equity  Is  easier  and  more 
complete.  With  Its  power  to  appoint  an  au- 
ditor or  master  In  chancery  to  audit  tba 
amount  of  the  debts  of  the  corporation  io 
gross  and  the  debt  due  to  each  creditor,  to 
ascertain  the  number  of  stockholders  solvent 
and  Insolvent,  the  per  cent  necessary  to  be 
paid  by  each  stockholder  In  proportion  to  his 
stock,  it  is  perfectly  clear  that  complete  Jus- 
tice can  be  better  administered  to  every  cred- 
itor and  to  each  solvent  stockholder  by  a 
court  of  equity  than  by  any  other  form  of 
procedure.  It  will  prevent  a  multiplicity  of 
suits,  save  costs,  and  give  speedy  and  effec- 
tual relief.  Prlndide,  therefore,  and  sound 
reason,  accord  with  authority  that  equity  will 
grant  relief  In  all  such  cases."  In  the  case  of 
Lavender  v.  Thomas,  18  Ga.  668,  Bennlng, 
J.,  In  discussing  this  question,  said  (page 
678):  "There  may,  however,  be  equity  cases 
in  which  it  will  be  Impossible  to  observe  the 
maxim,  as  cases  In  which  more  parties  than 
one  are  necessary  to  any  decree,  and  those 
parties  some  of  whom  reside  in  one  county 
and  some  in  another.  And  this  case  is  such 
a  one;  for  In  this  case  no  decree,  dlsporing 
of  the  fund  In  the  hands  of  the  sheriff,  can 
be  rendered,  unless  the  case  In  which  It  shall 
be  rendered  sball  be  such  a  case  as  shall  bring 
some  one  or  more  of  the  persons  interested  In 
the  fund  out  of  his  county  Into  the  county  of 
some  other  of  the  persons  Interested  In  It 
That  being 'SO,  the  best  county  In  which  to 
bring  this  suit  was  the  county  In  which  the 
suit  was  brought  In  that  county  resided  the 
person  wbo  had  the  funds  In  his  hands,  and 
who  was  sheriff  of  the  county,  and  who,  as 
sheriff  of  the  county,  held  the  fnnd."  In 
Brobston  v.  Downing,  9S  Ga.  SOS,  22  S.  EX 
277,  certain  depositors  and  creditors  of  a  bank 
bronght  suit  against  the  stockbc^ders  of  the 
bank.  One  of  these  stockholders  resided  In 
Chatham  county,  while  the  suit  was  brought 
In  the  county  of  Glynn.  This  court  held  that 
"where  the  corporation  Is  Insolvent,  and  has 
no  assets  applicable  to  the  payment  of  Its  un- 
secured creditors,  one  or  more  of  these  cred- 
itors may  bring  suit,  In  behalf  of  themselves 
and  all  others  who  may  choose  to  come  In  and 
be  made  parties,  against  9II  of  the  stockhold- 
ers, to  enforce  their  statutory  liability,  and 
apportion  the  amount  which  each  should  con- 
tribute to  discharge  the  claims  of  the  various 
creditors."  In  the  case  now  under  conslders/- 
tlon  the  home  of  the  corporation  was  In  Ful- 
ton county,  a  large  part  of  the  assets  were 
seized  by  the  court  In  Pulton  county,  and 
quite  a  number  of  the  defendants  against 
whom  substantial  relief  was  prayed  resided 
in  Fulton  county.  The  court  therefore,  had 
Jurisdiction  of  this  plaintiff  in  error,  and  did 
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not  err  In  overruling  his  demurrer  on  this 
ground.  Judgment  afilrmnd.  All  the  jus- 
tices concurring,  except  COBB,  J.,  disquali- 
fied. 


(102  Ga.  463) 


LYON  T.  LYON. 


(Supreme  Court  of  Georgia.    Aug.  4,  1897.) 

InJUNOTIOK  PsNDINa  DiTOROB — Btiobkcb. 

1.  An  injunction  will,  in  a  meritorious  case, 
lie,  at  the  instance  ot  a  wife  who  is  suing  her 
husband  for  a  divorce  on  the  grounds  ot  cruel 
treatment  and  habitual  intoxication,  to  restrain 
him,  not  onl^  from  interfering  wiu  her  prop- 
erty, but  also  from  going  into  her  dwelling 
house,  and  eating  and  sleeping  therein,  over  her 
protest  and  against  her  consent 

2.  In  the  present  case  the  court  committed, 
at  the  interlocutory  hearing,  numerous  errors, 
in  admitting  in  evidence  against  the  plaintiff 
testimony  which  was  palpably  hearsay,  which 
consisted  of  mere  conclusions  of  the  witness, 
and  which  was  otherwise  irrelevant  and  inad- 
missible. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Bartow  county; 
A.  W.  Fite,  Judge. 

Bill  by  Lula  T.  Lyon  against  Thomas  J. 
Lyon  for  divorce.  From  an  order  refusing 
an  injunction,  plaintiff  brings  error.  Re- 
versed. 

The  following  is  the  official  report: 
Mrs.  Lula  T.  Lyon  brought  her  petition 
against  Thomas  J.  Lyon  for  divorce,  and  pray- 
ed also  that  the  defendant  be  enjoined  and  re- 
strained from  remaining  or  coming  upon  her 
property,  on  which  she  resided,  or  into  her 
house,  from  eating  and  sleeping  there,  from 
attempting  any  control  over  the  tenants  upon 
the  place,  or  the  proceeds,  income,  rents.  Is- 
sues, and  profits  thereof;  from  talcing,  using, 
possessing,  or  interfering  with  her  personal 
property;  and  from  exercising  any  control  or 
direction  over  their  two  minor  children,  or  in- 
terfering with  her  custody  thereof;  and  for 
general  relief.  Upon  the  hearing  of  the  appli- 
cation for  the  restraining  order  the  court  or- 
dered that  the  defendant  be  restrained  and 
enjoined  from  interfering  in  any  way  with  the 
laborers  or  tenants  of  the  petitioner  until  the 
further  order  of  the  court,  and  that  all  the 
other  prayers  for  Injunction  or  restraint  be 
refused.  To  this  refusal,  and  to  other  rulings 
hereafter  set  out,  the  plaintiff  excepted.  She 
alleged  that  defendant  treated  her  with  great 
cruelty,  and  Imd  done  so  for  some  time  past. 
In  the  following,  besides  other,  ways:  By 
cursing,  abusing,  and  unicindly  and  harshly 
speaking  of  and  to  her  without  excuse;  by 
using  profane,  obscene,  and  vulgar  language 
and  allusions  to  and  of  her  In  the  presence  ol 
herself  and  others;  by  cursing,  abusing,  and 
harshly  and  unlclndly  speaking  of  and  to  his 
and  her  children,  threatening  with  violence 
the  persons  of  herself  and  their  children,  and 
threatening  the  life  of  their  minor  son  and  at- 
tempting to  kill  him  without  excuse  or  jus- 
tification; by  violent  conduct  In  the  home 
where  they  have  been  living;  by  drinking  In- 


toxicating liquors  to  such  an  extent  as  to  make 
him  violent,  unpleasant,  and  disagreeable, 
and  his  company  and  association  dangerous 
to  the  peace,  persons,  and  lives  of  herself  and 
their  children;  by  unjust,  untrue,  unkind,  and 
humiliating  remarks  and  Insinuations  about 
herself  and  her  conduct;  by  Interfering  with 
and  mistreating  her  tenants.  Defendant, 
though  ablebodled  and  strong,  fafied  and  re- 
fused, and  has  for  years  past,  to  support  her- 
self and  their  children,  two  of  whom  are  min- 
ors without  estate.  Defendant  has  no  proper- 
ty. Income,  or  occupation.  Petitioner  receiv- 
ed In  advance  and  by  inheritance  from  her 
father,  who  has  been  dead  many  years,  a  large 
estate,  all  of  which  is  gone  except  the  home 
where  she  lives,  a  small  amount  of  vacant 
town  property,  which  Is  worth  very  little,  and 
brings  no  income,  and  some  wild  lots,  small  In 
value,  and  yielding  no  revenue.  The  place 
where  she  lives  was  deeded  to  herself  for  life, 
with  remainder  to  her  children.  It  consists  ot 
about  200  acres  of  cultivated  land,  and  the  fee 
simple  title  is  worth  about  ¥7,000,  and  the 
yearly  income  will  be  hardly  sulHcient  to  com- 
fortably support  herself  and  children  and  edu- 
cate her  youngest  child,  now  six  years  old. 
Her  father  was  very  weathly,  and  she  was  ac- 
customed from  Infancy  to  the  kindest  treat- 
ment and  the  best  of  living  as  to  food,  clothes, 
and  servants,  and  the  necessaries  and  lox- 
uries  of  life.  She  is  now  living  in  reduced 
circumstances,  and  compelled  to  economize  as 
never  before.  The  farm  on  which  she  lives 
is  rented  out  to  tenants,  and  from  these  rents 
she  gets  what  she  uses  for  the  support  of  her- 
self and  children.  Defendant  not  only  does 
not  aid  in  the  support  of  herself  and  children, 
but  has  for  some  time  been  supported  from 
the  proceeds  of  this  farm  entirely.  With  the 
aid  of  her  son,  she  has  looked  after  this  farm 
and  the  work  of  the  tenants  thereon,  and  the 
defendant  is  of  no  aid  or  assistance  to  her  In 
this  respect  On  the  contrary,  he  interferes 
with  the  tenants,  and  cannot  get  along  wltb 
them;  and  some  of  them  are  now  threatening 
to  leave  the  place  If  he  stays  there,  and  con- 
tinues to  act  as  he  has.  He  has  been  a  drink- 
ing man  for  some  years,  and  within  the  last 
few  years  has  drank  more  at  home  than  he 
formerly  did,  and  Is  more  easily  and  danger- 
ously affected  thereby.  He  Insists  on  keeping 
whisky,  against  her  entreaties,  and  sometimes 
Is  under  Its  influence  for  several  days  at  a 
time.  During  these  drinldng  spells  he  be- 
comes violent,  dangerous,  abusive,  profane, 
and  threatening.  Neither  her  life  nor  that  of 
her  two  sons  Is  safe  at  these  times.  Such  oc- 
casions have  occurred  frequently  within  the 
last  few  months,  and  are  liable  to  occur  at 
any  time.  He  feels  intense  bitterness  and 
hatred  towards  their  eldest  son,  and  has  sev- 
eral times  threatened  and  attempted  his  life. 
This  boy  is  20  years  old.  His  father  beats 
him  with  his  walking  stick,  cowhides  him 
with  the  buggy  whip,  and  has  drawn  deadly 
weapons  upon  him,  threatening  to  kill  him. 
She  has  told  defendant  of  her  intention  to 
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apply  for  a  dlyorce,  and  bas  endeavored  to 
effect  a  peaceable  and  quiet  separation,  know- 
ing the  Impossibility  of  their  living  peaceably 
together,  on  account  of  his  violence  to  herself 
and  children.  This  he  refuses.  He  declares 
hla  Intention  to  remain  In  her  house,  and  re- 
fuses to  go  elsewhere.  He  has  no  right,  title, 
Interest,  or  equity  in  the  home  wherein  or  the 
place  whereon  she  resides,  and  she  has  made 
no  contract  to  support  him.  She  and  defend- 
ant have  not  lived  together  as  man  and  wife 
for  some  time,  notwithstanding  which  he  In- 
sists on  coming  to  and  staying  at  her  house, 
and  eating  and  sleeping  there,  and  using  the 
same  as  his  own  property,  and  has  announced 
his  intention  to  continue  to  do  so.  Ordinary 
remedies  by  action  for  damages,  ejectment, 
trespass,  etc.,  are  wholly  inadequate  to  her 
protection,  and  a  resort  thereto  would  involve 
a  multiplicity  of  suits.  For  the  reasons  stat- 
ed, the  defendant  Is  not  the  proper  custodian 
for  their  minor  children,  both  of  whom  prefer 
her  custody  to  his. 

The  defendant  answered,  denying  the  alle- 
gations of  the  petition  as  to  his  conduct  to- 
wards petitioner  and  her  children  or  tenants, 
as  to  drunkenness  at  his  home,  and  as  to  his 
failure  and  refusal  to  support  petitioner  and 
her  children;  and  denied  that  there  was  cause 
for  divorce  or  for  an  Injunction.  The  evi- 
dence at  the  hearing  was  conflicting.  The 
following  testimony  from  affidavits  offered  by 
the  defendant  was  admitted  In  evidence  over 
■peclfied  objections  of  plaintiff:  From  aflSda- 
vit  of  W.  B.  Pnckett:  "On  last  Saturday  I 
met,  on  the  street,  here  in  Cartersvllle,  Roxle 
Beaman,  with  her  daughter  Flonnle  Jackson. 
I  asked  Bozle  who  was  to  blame  for  all  that 
trouble  at  the  Lyon  home,— was  It  Captain  or 
Mrs.  Lyon?  She  said:  'I  am  a  negro,  but  1 
•will  tell  you  the  truth.  Mr.  Puckett,  before 
God,  Miss  Lnla  is  to  blame  for  It  all.'  She 
epoke  In  the  kindest  terms  of  Capt.  Lyon,  say- 
ing he  had  'always  been  good  to  me  and  my 
family.' "  Also:  "I  have  always  heard  his 
(Capt  Lyon's)  renters  speak  In  the  highest 
terms  of  him,  saying  he  was  a  good  landlord, 
and  good  to  his  renters  and  laborers."  Also: 
"Roxie  Beaman  told  me  that  she  had  talked 
to  Miss  Lula,  and  tried  to  get  her  to  stop  all 
this  trouble,  but  she  wouldn't  do  It."  From 
aflldavlt  of  Nathan  Beaman:  "As  much  as  I 
know  the  parties,  I  do  not  know  of  any  rea- 
son for  a  separation  or  trouble  between  them." 
From  affidavit  of  Mrs.  A.  E.  Jordan:  "I  had 
heard  of  some  trouble  between  Capt.  Lyon  and 
his  wife  last  fall,  and  asked  Roxle  Beaman, 
at  my  house,  who  was  to  blame  for  it,— Capt 
I/yon  or  his  wife;  and  she  told  me  then  and 
there  that  Mrs.  Lyon  was  to  blame  for  it  all, 
that  she  (Roxle)  told  Mrs.  Lyon  she  would 
have  to  quit  it  before  she  died.  She  said  at 
the  time  that  Capt.  Lyon  was  treated  like  a 
dog,  and  It  was  a  shame  and  a  scandal  before 
<3od  the  way  his  family  treated  him."  From 
affidavit  of  N.  M.  Adams:  "I  met  young  Tom 
Lyon  on  Saturday,  the  27th  of  February.  He 
told  me  In  the  presence  of  SSUsha  Glenn  that 


his  mother  had  employed  Judge  Akin  to  file 
suit  I  told  him  that  perhaps  he  was  the 
cause  of  the  trouble,  and  that,  if  he  would  go 
off,  and  go  to  work,  It  would  all  be  settled. 
He  replied,  "We  can't  afford  to  be  furnishing 
him  in  tobacco  and  clothes,  and  him  doing 
nothing.'"  From  affidavit  of  N.  M.  Adams; 
"Dave  Mann  told  me  that  when  he  was  driv- 
ing Mrs.  Lyon  to  town  one  day,  soon  after  her 
daughter's  marriage,  that  she  told  him  that 
she  was  glad  Cora  had  married  so  well,  and. 
If  Capt  Lyon  was  to  die,  or  get  out  of  the 
way,  she  would  marry  some  rich  old  fellow 
herself."  From  affidavit  of  J.  W.  Yarbrough: 
"I  have  every  reason  to  know  that  Mrs.  Lyon 
Is  a  very  disagreeable  and  high-tempered  wo- 
man." From  affidavit  of  N.  M.  Adams:  "The 
time  I  heard  Capt  Lyon  call  Tom  a  coward 
was  when  he  was  telling  me  of  the  way  he 
bluffed  Tom  with  a  gun  that  Tom  knew  was 
not  loaded^  And  then  he  only  said,  laughing, 
that  h3  knew  the  coward  would  run."  From 
affidavit  of  defendant:  "Each  of  them  [refer- 
ring to  Roxle  Beaman,  Nathan  Beaman,  and 
Flonnle  Jackson]  said  to  Mr.  Griffin,  the  sher- 
iff, and  myself,  that  they  had  never  seen  me 
drunk,  and  never  heard  me  speak  III  of  my 
wife  In  their  lives."  From  affidavit  of  R.  L. 
Griffin:  "I  personally  saw  each  of  the  follow- 
ing witnesses,  and  heard  them  say  that  day 
that  they  had  never  heard  Capt  Lyon  curse  or 
abuse  bis  wife  or  daughter  In  their  lives,  and 
they  were  summoned  as  witnesses  for  Capt 
Lyon.  The  wltDcsses  whom  I  heard  say  that 
are  as  follows:  Roxle  Beaman,  Flonnle  Jack- 
son, Bin  Jackson,  Nathan  Beaman,  Wade  Car- 
son. They  all  told  me  they  knew  nothing 
about  the  troubles  between  Capt.  Lyon  and 
his  wife."  From  affidavit  of  R.  L.  Griffin, 
after  detailing  what  the  witnesses  had  said  to 
him  In  Capt  Lyon's  presence:  "Capt.  Lyon 
told  each  of  them  that  he  only  wanted  the 
truth  told."  nalntitf  proposed  to  examine 
Roxle  Beaman,  Nathan  Beaman,  George  Hen- 
ry Beaman,  and  Wade  Carson,  affidavits  from 
whom,  more  or  less  confficting,  were  read  by 
each  side,  and  to  show  by  these  witnesses  that 
their  affidavits  read  by  the  plaintiff  contained 
what  they  really  meant  to  swear.  Defend- 
ant's counsel  consented  to  this,  but  the  court 
refused  to  allow  the  examination  and  evi- 
dence. 

John  W.  Akin  and  A.  S.  Johnson,  for  plain- 
tiff In  error.  J.  W.  Harris,  for  defendant  In 
error. 

FISH,  J.  1,  While  courts  of  equity  are  re- 
luctant to  Interpose  In  controversies  growing 
out  of  merely  personal  or  domestic  relations, 
and  will  ordinarily  leave  the  parties  to  pursue 
the  remedies  open  to  them  in  the  courts  of 
common  law,  still,  when  "property  rights  or 
questions  concerning  property  arise  between 
husband  and  wife,  parent  and  child,  [or] 
guardian  and  ward,"  Jurisdiction  will  be  tak- 
en. In  a  proper  case,  In  order  that  full  and 
adequate  relief  may  be  granted  to  the  Injtired 
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party.  See  1  Pom.  Eg.  Jur.  (2d  Bd.)  |  99. 
Thus,  "where  a  tiTiaband,  by  a  postnuptial 
deed,  settles  a  house  and  baslness  to  the  sep- 
arate use  of  bis  wife,  to  be  managed  by  her, 
for  the  benefit  of  herself,  as  If  a  feme  sole, 
he  can  be  restrained  from  in  any  way  Inter* 
fering  with  the  business,  and  even  from  enter- 
ing the  bouse."  10  Am.  &  Bng.  Bn&  Law, 
984,  citing  Wood  y.  Wood,  19  Wkly.  Rep.  1019. 
"The  aid  of  equity  by  Injunction  la  most  fre- 
quently sought,  as  between  husband  and  wife. 
In  cases  of  application  for  divorce  from  the 
bonds  of  matrimony;  and  it  may  be  stated  as 
a,  general  rule  that  pending  proceedings  for  di- 
vorce, a  proper  case  of  emergency  l)eing 
shown,  the  husband  may  be  enjoined  from  In- 
terfering with  the  custody  of  the  children,  or 
of  property  in  possession  of  the  wife."  2 
High,  InJ.  (2d  Ed.)  i  1393,  citing  Wilson  v. 
Wilson,  Wright,  129,  and  Edwards  v.  Ed- 
wards, Id.  808.  See,  also,  in  this  connection. 
Holmes  ▼.  Holmes,  4  Barb.  295,  in  which  Bar- 
cole,  J.,  on  page  297,  said:  "The  rule  of  the 
court  of  equity  In  such  cases  follows  that  of 
natural  Justice:  The  husband,  by  his  viola- 
tion of  the  marriage  contract,  forfeits  all  equi- 
table right  to  the  wife's  property.  Even  when 
the  property  has  belonged  to  her  before  the 
separation,  and  has  been  reduced  Into  actual 
possession  by  the  husband,  courts  of  equity 
win  restore  It  to  the  wife.  Much  more,  in  a 
case  like  the  present,  when  tbe  property  fails 
to  the  wife  after  the  separation,  should  the 
equitable  power  of  the  court  he  Interposed  to 
prevent  the  husband  from  receiving  it  by  vir- 
tue of  that  relation  which  he  himself  has  disre- 
garded and  violated.  It  would  be  difficult  to 
conceive. of  a  more  plain  and  palpable  outrage 
upon  justice  than  to  permit  this  old  lady  to  be 
deprived  of  her  whole  share  of  her  father's 
estate  by  an  exercise  of  his  marital  rights  on 
the  part  of  a  husband  whose  cruelty  has  driv- 
en her  from  an  honorable  home,  and  occasion- 
ed a  permanent  suspension  of  the  marriage 
contract.  Tbe  authorities  are  full  on  this 
subject;"  citing  Van  Duzer  v.  Van  Duzer,  6 
Paige,  S66;  Fry  v.  Fry,  7  Paige,  461;  Ren- 
wick  V.  Renwick,  10  Paige,  420.  This  same 
equitable  doctrine  is  recognized  and  enforced 
In  the  English  courts  of  chancery.  See  Sy- 
monds  v.  Hallett,  24  Ch.  Dlv.  846,  63  Law  J. 
Ch.  60,  and  49  Law  T.  (N.  S.)  380.  There  It 
appeared  that:  "On  a  marriage  a  leasehold 
house  was  settled  upon  the  usual  trusts  for 
the  wife  for  life,  for  her  separate  use,  and 
the  husband  and  wife  continued  to  reside  In 
the  house.  Differences  arose  between  them, 
they  ceased  to  cohabit,  and  the  wife  instituted 
proceedings  for  divorce  or  Judicial  separation. 
The  husband  claimed  the  right  to  go  to  and 
use  the  bouse  when  and  as  he  thought  fit, — 
not  for  the  purpose  of  consorting  with  his 
wife,  but  for  his  own  purposes.  In  an  action 
by  the  wife  against  the  trustees  and  her  hua 
band,  claiming  administration  of  the  trusts  of 
tbe  settlement,  and  an  Injunction  to  restrain 
the  husband  from  entering  the  house,  [it  was] 
held  that  under  the  circumstances  the  wife 


was  entitled  to  an  interim  Injunction."  When, 
pending  a  libel  for  divorce  Instituted  by  the 
wife,  she  la  living  In  a  state  of  separation 
from  ber  husband.  It  may  be  said  that  the 
latter's  marital  rights  are  for  tbe  time  being 
suspended,  as  he  is  not  at  liberty  to  Interfere 
either  with  her  penon.  or  her  property.  "One 
carrying  on  a  suit  for  any  form  of  divorce 
cannot  be  cohabiting  with  the  defendant;  for 
thus  he  would  condone  the  ofCense,  or  affirm 
tbe  marriage  sought  to  be  set  aside,  or  other- 
wise contravene  In  pais  bis  act  In  court"  1 
Blah.  Mar.,  Dlv.  &  Sep.  1 1757.  It  la  not  only 
the  privilege,  but  the  duty,  of  a  wife  to  live 
apart  from  her  husband, '  when  he  has  been 
guilty  of  conduct  entitling  her  to  a  divorce, 
which  she  has  not  condoned.  Harper  v.  Har- 
per, 29  Mo.  801;  Burns  v.  Bums,  60  Ind.  269; 
Sykes  y.  Halstead,  1  Sandf.  483.  For  "a  re- 
gard for  public  decency,  as  well  as  the  settled 
usage  of  the  court,  requires  that  under  such 
circumstances  the  parties  should  not  live  to- 
gether." Marsh  V.  Marsh,  14  N.  J.  Bq.  815. 
It  must  oftentimes  prove  a  hardship  upon  the 
wife  to  leave  her  husband's  house  and  seek 
an  asylum  elsewhere.  To  compel  her  to  give 
up  a  home  which  she  herself  has  provided 
with  her  own  separate  means  would  amount 
to  Intolerable  Injustice.  So,  In  such  a  case, 
the  husband  having  by  bis  own  gross  miscon- 
duct forced  the  wife  to  bring  about  a  sep- 
aration. It  most  follow  that  he,  and  not  she, 
must  go  forth  Into  the  world,  leaving  the 
home  'they  had  previously  shared  in  common 
to  the  enjoyment  of  its  rightful  owner.  To 
protect  the  wife,  under  such  circumstances,, 
against  unlawful  interference  on  the  part  of 
the  husband,  during  tbe  pendency  of  a  libel 
for  divorce  brought  against  him,  would  seem 
to  be  peculiarly  within  the  province  of  a  court 
exercising  equity  Jurisdiction.  Under  tbe 
practice  which  obtains  In  this  state,  a  prayer 
for  the  requisite  equitable  relief  may  be  Joined 
with  the  wife's  application  for  divorce.  In  one 
and  the  same  petition.  In  <3eorgIa,  since  tbe 
passage  of  the  married  woman's  act  of  1866, 
the  husband  has  absolutely  no  Interest,  lega« 
or  equitable.  In  property  belonging  to  a  wife's 
separate  estate.  She  Is  not  now— indeed,  she 
has  never  been— under  any  legal  duty  to  pro- 
vide for  her  husband's  support  Ainsworth 
V.  Ainsworth,  87  Ga.  627,  634.  Upon  what 
pretense,  then,  can  a  husband  who  has  cruelly 
wronged  his  wife,  and  thus  relieved  her  of 
even  any  moral  obligation  to  provide  for  bim, 
claim  the  right  to  occupy  with  her  premises, 
of  which  she  Is  the  sole  and  undisputed  own- 
er, during  the  pendency  of  proceedings  where- 
by she  seeks  a  total  divorce? 

2.  In  the  present  case  It  appears  that  much 
evidence  which  was  clearly  Inadmissible  was 
admitted  over  proper  objections  thereto  urged 
by  tbe  plaintiff.  The  reporter's  statement  seta 
forth  the  evidence  alluded  to,  much  of  which 
was  palpably  hearsay,  and  a  portion  of  which 
consisted  of  mere  conclusions  on  the  part  of 
the  witnesses,  and  was  otherwise  objectiona- 
ble.    The  error  thus  committed  demands  that 
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the  case  should  undergo  another  Investigation, 
which  should  be  conducted  in  the  light  of 
the  law  as  above  announced.  Judgment  ca- 
reraed. 


a02  Oa.  HIS) 

PBRRTMAN  v.  POPE. 
(Supreme  Court  of  Georgia.    Aug.  10,  1897.) 
▲pphai. —  RaviBW  —  RuLiKOs  orr  ESvidbnob— Ar 

TACHlfKIIT— EVIDENOB— ADmsSrONB. 

1.  This  court  cannot  undertake  to  determine 
whether  or  not  error  was  committed  in  refusing 
to  allow  a  witness  to  answer  certain  questiona, 
it  not  appearing  what  the  answers  thereto 
would  have  been  bad  they  been  admitted. 

2.  Where  the  trial  judge  concluded,  after  re- 
flection, to  allow  certain  testimony  which  had 
been  ruled  out  to  be  considered  as  again  in  evi- 
dence, and  so  informed  one  of  the  attorneys, 
at  whose  instance  the  same  bad  been  original- 
ly introduced,  but  did  not  give  like  information 
to  an  associate  attorney  who  was  then  opening 
the  argument  to  the  jury  on  their  side,  or  an- 
nounce to  the  jurors  the  change  in  his  ruling, 
this  was  not  good  practice,  (a)  The  irregulari- 
ty thus  committed  m  the  present  case  does  not, 
however,  aSord  suffldent  cause  for  granting  a 
new  trial. 

3.  There  was  no  error.  In  the  trial  of  a  trav- 
erse to  an  attachment  sued  out  on  the  ground 
that  tiie  defendant  was  about  to  remove  be- 
yond the  limits  of  the  coonty,  in  rejecting  evi- 
dence of  his  declarations  that  he  had  no  inten- 
tion of  removing,  the  same  having  been  made 
after  he  knew  the  attachment  had  been  issued, 
and  evidently  with  a  view  to  the  litigation 
thereby  begun;  but  his  admissions  tending  to 
show  that  ne  was  about  to  remove  from  the 
county  at  the  time  the  attachment  was  sued 
out  were  admissible  in  behalf  of  the  plaintiff. 

4.  It  was  not  essential  for  the  plaintiff  in 
such  trial  to  show  that  the  defendant  was  about 
to  remove  from  the  county  on  the  very  day 
upon  which  the  affidavit  to  obtain  the  attach- 
ment was  made.  Proof  that  the  intention  to 
remove  then  existed,  and  was  presently  to  be 
carried  into  effect,  was  sufficient,  (a)  Accord- 
ingly, the  following  instructions  to  the  jury, 
taken  all  together,  were  substantially  correct: 
•TVTiether  the  plaintiff  •  •  •  was  author- 
ised to  sue  out  the  attachment  on  (the  day  it 
was  issued]  depends  on  the  fact  whether  the 
acts  and  conduct  of  the  defendant  showed  that 
it  was  his  purpose  and  intention  at  or  about 
(that  date]  to  remove  without  the  limits  of  the 
county."  "If  the  defendant  was  near  to  the 
performance  of  the  act  of  removal,  if  he  enter- 
tained the  purpose  of  removal,  and  was  making 
preparations  to  remove,  then  [the  plaintiff] 
would  have  been  entitled  to  sue  out  the  at- 
tachment" "Nor  is  it  necessary  for  it  to  ap- 
pear that  the  defendant  Intended  to  remove  on 
the  very  day  the  attachment  was  sued  out  If 
the  evidence  shows  that  the  design  to  remove 
existed,  and  his  conduct  indicated  or  showed 
that  It  was  his  purpose  to  carry  the  design  of 
removal  into  execution  at  or  about  the  time  the 
attachment  was  sued  out,  you  should  find  the 
issue  on  the  traverse  in  favor  of  the  plaintiff." 

5.  The  material  questions  of  law  involved  in 
this  case  are  covered  by  the  foregoing,  and  the 
evidence  warranted  the  verdict.  There  was  no 
error  in  denying  a  new  trial. 

(Syllabus  by  the  Court.) 

Brror  from  superior  court,  Oarroll  county; 
S.  W.  Harris,  Judge. 

Action  by  J,  N.  Pope  against  J.  D.  Perry- 
man,  administrator.  Judgment  for  plaintiff. 
Defendant  brings  error.    Affirmed. 


S.  Holderness,  S.  B.  Grow,  and  Oscar  Reese, 
for  plaintiff  In  error.  Adamson  &  Jackson  and 
C.  P.  Gordon,  for  defendant  In  error. 

FISH,  J.  1.  One  of  the  grounds  of  the  mo- 
tion (or  a  new  trial  filed  by  the  defendant 
below  was:  "Because  the  court  committed 
error  in  this:  The  defendant  offered  to  prove 
by  Oscar  Reese,  S.  E.  Grow,  and  L.  C.  Man- 
devllle,  witnesses  In  his  behalf,  that  W.  D. 
Dickson,  defendant's  intestate,  on  the  former 
trial  of  this  case  In  said  court,  at  its  April 
term,  1893,  swore  in  said  case,  when  placed 
npon  the  witness  stand  in  his  own  behalf, 
then  and  there  In  response  to  questions  as 
follows,  asked  him  by  Oscar  Reese,  then 
his  counsel,  to  wit:  'What  effort  or  declara- 
tion had  he  made  at  any  time  of  his  Inten- 
tion to  remove  beyond,  or  being  about  to 
remove  beyond,  the  limits  of  Carroll  county, 
Georgia,  on  the  18th  of  December,  1889? 
What  was  his  intention  then  aa  to  being 
about  to  remove  beyond  the  Umits  of  the 
county?'  Plaintiff  objected  to  this  testimony 
as  illegal,  and  the  court  sustained  the  objec- 
tion as  to  each  witness,  notwithstanding  de- 
fendant offered  to  prove  by  each  of  the 
aforesaid  witnesses  that  they  were  present 
at  said  trial,  and  remembered  the  whole  of 
said  W.  D.  Dickson's  testimony  in  substance, 
and  that  said  Dickson  was  now  dead."  The 
above  quotation  comprises  all  the  informa- 
tion afforded  to  this  court  concerning  the 
nature  of  the  evidence  exdnded.  No  attempt 
whatever  is  made  by  counsel  In  the  bill  of 
exceptions  brought  to  this  court  either  to 
set  forth  the  answers  given  by  the  deceased 
witness  to  the  questions  propounded  to  him, 
or  to  state  what.  In  substance,  counsel  ex- 
pected to  prove  by  the  witnesses  In  de- 
fendant's behalf  who  professed  to  remember 
what  the  deceased  had  sworn  as  a  witness 
on  the  former  trial.  Obviously,  such  an  as- 
signment of  error  cannot  be  considered. 
Telegraph  Co.  v.  Mlcbelson,  94  Ga.  436,  21 
S.  E.  169:  Hamilton  v.  WlUiford,  90  Ga.  210, 

15  S.  E.  753;   Benton  v.  Baxley,  90  Ga.  296, 

16  S.  B.  820;  Valentine  v.  State,  77  Ga.  470; 
Gray  v.  McDanlel,  78  Ga.  118. 

2,  It  appears  that,  during  the  examination 
of  a  witness  introduced  in  behalf  of  the  de- 
fense, a  portion  of  his  testimony  was  ob- 
jected to  by  the  plaintiff,  and  ruled  out  by 
the  court  Upon  reflection,  the  trial  Judge 
concluded  to  recall  this  ruling,  and  to  allow 
the  testimony  to  go  before  the  Jury.  He 
made  known  this  change  in  his  former  ruling 
to  one  of  the  defendant's  attorneys,  at  whose 
instance  this  evidence  had  originally  been 
Introduced,  but  did  not  also  notify  associate 
counsel  for  the  defense  who  was  then  pro- 
ceeding with  his  argument  before  the  jury. 
Indeed,  no  public  announcement  was  made 
before  them  that  the  testimony  in  question 
was  to  be  considered  as  again  In  evidence. 
While  still  another  attorney  was  making  the 
concluding  argument  for  the  defense,  be 
was  so  informed;   but,  when  proceeding  to 
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discuss  this  evidence,  the  court  called  bis 
attention  to  the  fact  tbat  his  time  had  ex- 
pired. He  "stated  he  knew  nothing  of  the 
ruling  until  Just  then,  when  the  court  In- 
formed blm  that  he  had  announced  the  same 
to  defendant's  counsel  an  hour  before,  and 
his  time  was  out"  The  attorney  to  whom 
this  announcement  was  made  did  not  himself 
participate  in  the  argument  of  the  case  be- 
fore the  jury.  We  cannot  approve,  as  sound 
practice,  the  course  pursued  by  the  trial 
judge  In  the  present  case  in  regard  to  this 
matter.  On  the  contrary,  we  think  he  should 
have  made  a  formal  announcement  of  his 
final  ruling  in  the  presence  and  within  the 
hearing  of  the  jury,  so  that  they  and  the  par- 
ties litigant  and  their  counsel  might  be  fully 
informed  that  the  previous  ruling  was  to  be 
disregarded,  and  the  evidence  then  excluded 
was  to  be  considered  as  again  before  the  ju- 
ry. At  the  same  time,  it  would  seem  that 
the  attorney  to  whom  the  court  announced 
bis  change  of  ruling  was  under  a  duty  to 
his  client  to  see  that  the  latter  got  the  bene- 
fit thereof  before  the  Jury.  This  attorney 
did  not  himself  argue  the  case;  but  he  had 
full  opportunity,  if  he  so  desired,  to  Inform 
blB  associates,  who  did  make  arguments  be- 
fore the  jury,  that  they  were  at  liberty  to 
comment  on  this  particular  testimony,  as 
tbe  court  had  Informed  blm  of  a  subsequent 
ruling  to  that  eftect  At  any  rate,  the  ir- 
regularity complained  of  is  not,  under  tbe 
facts  disclosed  by  the  record  before  us,  suf- 
ficient cause  for  granting  a  new  trial.  The 
testimony  ruled  out  related  to  a  conversa- 
tion between  the  witness  and  the  defendant's 
Intestate,  occurring  long  after  the  attachment 
against  him  was  issued,  and  consisted  of  a 
declaration  In  his  favor  to  the  effect  that 
after  removing  to  a  designated  county,  be 
still  claimed  the  place  at  which  he  had 
previously  resided  "as  his  home."  We  there- 
fore think  the  judge  very  properly  excluded 
this  testimony  in  the  first  instance,  and 
should  not  have  recalled  his  ruling  that  it 
was  inadmissible. 

8.  Evidence  as  to  a  number  of  similar 
declarations  was  excluded  by  the  court,  and 
of  this  the  plaintiff  In  error  complains. 
Clearly,  where,  on  the  trial  of  a  traverse  to 
an  attachment  sued  out  by  a  creditor,  the 
Issue  is  whether  or  not  the  debtor  was  about 
to  remove  beyond  the  limits  of  the  county 
when  the  attachment  issued,  statements  by 
him  to  the  effect  that  he  had  no  intention 
of  removing  are  of  no  probative  value,  when 
made  after  he  had  received  notice  of  the 
issuing  of  the  attachment,  and  evidently  with 
a  view  to  the  litigation  thereby  begun.  State- 
ments by  a  defendant  In  attachment  under 
such  circumstances,  tending  to  show  that  he 
was  about  to  remove  from  the  county,  are 
admissible  in  evidence  as  admissions  against 
interest;  but  all  statements  amounting  to 
declarations  In  bis  own  favor  should  be  care- 
fully excluded  from  consideration  by  the  ju- 
ry.   Only  such  declarations  aa  accompany 


an  act,  or  are  "so  nearly  connected  there- 
with In  time  as  to  be  free  from  all  sus- 
picion of  device  or  afterthought,  are  ad- 
missible In  evidence  as  part  of  the  res 
gestae."  Civ.  Code,  |  6179.  To  be  compe- 
tent as  evidence,  statements  by  a  debtor  neg- 
ativing his  intention  to  remove  must  have 
been  made  contemporaneously  with,  and  not 
after,  the  Issuance  of  attachment  sued  out 
against  him.  See  Brady  v.  Parker,  67  Ga. 
636. 

4.  Our  statute  provides  that  an  attachment 
may  issue  whenever  a  debtor  "to  actually 
removing,  or  about  to  remove,  without  the 
limits  of  the  county."  Civ.  Code,  {  4510, 
Construing  this  statute,  it  was  early  decided 
by  this  court  that  it  is  not  essential  that 
the  plaintiff  in  attachment  show  that  the 
debtor  was  "about  to  remove"  from  the  coun- 
ty on  the  very  day  upon  which  the  afiSdavlt 
to  obtain  the  attachment  was  made,  but  that 
proof  that  an  intention  to  remove  then  ex- 
isted, and  was  presently  to  be  carried  into 
effect,  Is  sufficient  Stix  ▼.  Pump,  36  Ga. 
526.  Complaint  is  made  that  the  trial  judge. 
In  this  connection,  gave  to  the  jury  the  in- 
structions set  forth  In  the  fonrth  headnote. 
We  think  these  Instructions  were  substan- 
tially correct 

6.  The  foregoing  discussion  covers  all  the 
material  questions  of  law  presented  for  our 
determination.  The  evidence  warranted  the 
verdict;  and,  for  aught  that  appears,  tbe 
trial  judge  properly  held  that  the  movant 
was  not  entitled  to  a  new  trial  Judgment 
affirmed. 

ATKINSON,  J.,  absent  for  providential 
cause. 

(106  Qa.  SI) 
SMITH   y.   FERRARIO. 
(Supreme  Court  of  Georgia.    July  22,  1898.) 

Dbpositions— Rbfcsai.  to  Tbstift— Powbr  of 
Court. 
Where  depositions  are  sought  under  tbe 
provisions  of  section  5315  et  seq.  of  the  CivQ 
Code,  the  judge  of  the  court  in  which  the  case 
is  pending  has  no  jurisdiction  to  entertain  a 
petition  for  attachment  against  the  witness  for 
not  appearing  or  for  refusing  to  testify  before 
the  commissioner  appointed  under  the  provi- 
sions of  the  law  to  take  sncfa  testimony.  The 
power  to  compel  the  witness  to  attend  and  to 
testify  in  sucn  cases  is  vested  by  the  statute 
in  the  commissioner. 

(Syllabus  by  the  Conrt.) 

Error  from  city  conrt  of  Atlanta;  H.  BI. 
Reid,  Judge. 

Action  by  G.  Ferrario  against  H.  H.  Smith. 
Tbe  defendant  being  summoned  to  testify  by 
deposition,  refused,  and  was  found  guilty  of 
contempt  by  the  court,  and  from  the  judg- 
ment brings  error.     Reversed. 

Onyler  Smith  and  Glenn  &  Rountree,  for 
plaintiff  in  error.  Glenn.  Slaton  &  Phllllpa, 
for  defendant  In  error. 

SIMMONS,  0.  J.  Section  6S15  of  the  Cilvn 
Code  provides  that,  "In  all  counties  of  this 
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state  of  ttreaty  thousand  InhabltautB  and  up- 
wards, either  party  litigant  In  any  court  of 
record  In  any  such  county  may,  without  any 
order  or  commission,  take  the  depositions  of 
any  witness  or  witnesses  In  said  case,  whether 
resident  In  the  county  or  not,  upon  giving  the 
opposite  party  fire  days'  notice  of  the  time 
and  place  with  the  names  of  the  witnesses." 
The  Code  also  provides  that  such  depositions 
may  be  talien  before  any  of  the  commission- 
ers appointed  by  the  Judge  of  the  superior 
court  After  providing  that  all  motions  and 
all  objections  to  the  witnesses  or  the  proceed- 
ings should  be  made  to  the  commissioner, 
filed,  and  returned,  and  prescribing  how  the 
examination  should  proceed  and  how  the  dep- 
ositions should  be  returned,  the  Code  (section 
5321)  declares:  "The  commissioner  shall  have 
the  same  power  and  authority  to  summon  wit- 
nesses, and  compel  their  attendance  to  testify 
before  him,  as  are  now  conferred  upon  Jus- 
tices of  the  peace  In  this  state  to  compel  wit- 
nesses to  appear  and  testify  In  Justices' 
courts."  From  the  record  it  appears  that  Fer- 
rario  applied,  under  these  sections,  to  the  com< 
missloner  appointed  by  the  Judge  of  the  su- 
perior court  to  take  the  testimony  of  Smith  ip 
a  case  then  pending  In  the  city  court  of  At- 
lanta. Smith  appeared  in  obedience  to  the 
subpoena  Issued  to  him  by  the  commissioner, 
but,  for  various  reasons  not  now  necessary 
to  mention,  refused  to  testify.  Counsel  for 
Ferrario  filed  a  petition  to  the  Judge  of  the 
dty  court  of  Atlanta  stating  that  there  was  a 
case  pending  In  his  court,  that  they  desired 
the  testimony  of  Smith  (the  defendant)  In  the 
case,  and  that  Smith  refused  to  testify.  These 
facts  were  also  certified  to  the  Judge  by  the 
commissioner.  A  rule  nisi  was  issued  by  the 
Judge,  calling  on  Smith  to  show  cause  why  he 
should  not  be  attached  for  contempt  of  court 
Smith  appeared  in  answer  to  the  rule,  and 
showed  cause  by  filing  a  demurrer,  and  an  an- 
swer, on  various  grounds  not  necessary  here 
to  set  out  After  argument  by  counsel,  the 
judge  held  that  Smith  was  In  contempt  of 
court  and  assessed  against  him  a  fine  of  $100, 
wbkdi  he  might  discharge  by  appearing  be- 
fore the  commissioner  within  a  certain  time, 
and  testifying  in  the  case.  To  this  Judgment 
Smith  excepted,  and  brings  the  case  here  for 
review. 

The  teamed  counsel  for  the  plaintiff  In  error 
baaed  the  refusal  of  his  client  to  testify  main- 
ly npCMi  the  ground  that  under  the  above-cited 
■ectlona  of  the  Code,  the  commissioner  had  no 
power  to  take  the  testimony  of  a  party  to  a 
case  pending;  that  those  sections  of  the  Code 
did  not  contemplate  that  a  plaintiff  or  defend- 
ant should  be  compelled  to  testify;  that  pan 
ties  to  a  cause  are  not,  In  the  strict  sense  of 
tile  term,  witnesses.  When  the  case  came 
Ml  for  consideration  by  this  court  we  dlscov- 
flced  that  the  Code  gives  no  Jurisdiction  to  the 
Judges  of  tbo  dty  w  superior  courts  to  attach 


a  witness  for  contempt  for  refusing  to  testify 
under  this  particular  proceeding,  but  that  the 
power  and  authority  to  do  so  Is,  in  express 
terms,  given  to  the  commissioners,  as  will  be 
seen  by  reference  to  section  5321,  above  quot- 
ed. That  section  gives  the  commissioner  the 
same  power  to  compel  witnesses  to  appear  and 
testify  as  is  now  conferred  upon  Justices  of 
the  peace  In  their  courts.  A  Justice  of  the 
peace,  under  Civ.  Code,  §  41G4,  has  power  to 
fine  a  witness,  who  has  been  duly  served  with 
subpoena,  and  who  falls  to  appear  in  obedience 
thereto,  not  more  than  $10.  If  a  witness  refuse 
to  testify,  the  Justice,  under  Olv.  Code,  $  4082, 
can  fine  him  not  more  than  $5,  and  Imprison 
him  not  more  than  five  hours,  as  for  a  con- 
tempt of  court  This  Is  the  only  power  given 
to  the  commissioner,  and  it  is  given  to  him  ex- 
clusively. If  the  Code  did  not  prescribe  that 
the  commissioner  should  have  the  power  to 
compel  a  witness  to  appear  and  testify,  per- 
haps the  Judge  of  the  court  where  the  case 
was  pending  might  assume  it  under  a  general 
power  that  courts  possess  of  compelling  wit- 
nesses to  appear  and  testify,  on  the  ground 
that  the  testimony  was  to  be  used  In  the  trial 
of  a  case  pending  in  his  court;  but  even  this 
view  of  the  matter  is,  in  our  opinion,  exceed- 
ingly doubtful.  Inasmuch  as  the  subpoena  to 
the  witness  Is  issued,  not  from  the  court  but 
by  the  commissioner,  and  the  contempt  In 
the  refusal  to  appear  or  testify  is  not  to  the 
court,  but  to  the  commissioner  appointed,  un- 
der the  law,  by  the  Judge  of  the  superior  court 
Nor  does  section  5305  authorize  the  Judge  of 
the  court  where  the  case  Is  pending  to  attach 
a  witness  for  contempt  in  a  proceeding  like 
the  one  in  the  present  case.  That  section  re- 
lates to  taking  testimony  by  Interrogatories 
sued  out  and  commission  issued  by  authority 
of  the  court,  which  Is  quite  a  different  pro- 
ceeding from  that  resorted  to  in  this  case. 
We  are  therefore  of  the  opinion  that  the  Judge 
of  the  city  court  of  Atlanta  had  no  Jurisdiction 
to  issue  the  attachment  for  contempt  It  ap- 
pears from  the  supplemental  record  brought 
up  by  the  defendant  in  error  that  this  case 
was  referred  to  the  Judge  of  the  city  court  by 
consent  of  both  parties,  in  order,  as  It  was 
stated,  to  have  the  question  determined.  The 
case  was  argued  here  without  any  motion  to 
dismiss  for  want  of  Jurisdiction.  Consent  of 
parties,  however,  cannot  give  a  court  Jurlsdlc- 
'tlon  of  a  subject-matter  when  It  has  none  by 
law;  and  when  this  court  discovers  from  the 
record  that  a  Judgment  has  been  rendered  by 
a  court  having  no  Jurisdiction  of  the  subject- 
matter,  and  the  case  is  brought  here  for  r«- 
vlew  upon  the  writ  of  error,  this  court  will  of 
its  own  motion  reverse  the  Judgment  If  the 
Judge  has  refused  to  entertain  the  motion,  and 
that  ruling  has  been  excepted  to  and  brotight 
here  for  review,  this  court  vrlll,  on  motion  or 
ex  mero  motu,  dismiss  the  writ  of  error.  Pope 
▼.  Jones,  79  Oa.  487,  4  S.  B.  860.  Judgment 
reversed.    All  the  Justices  concurring. 


Digitized  by 


Google 


40 


81  SODTHEAeTBICN  REPORTB& 


<Ga. 


a05  0<L  SOO 

CO-OPERATIVE  MFG.  CO.  ▼.  ANDREWS. 
(Sapreme  Court  of  Georgia.    July  22,  1898.) 

N«W  TKIAIi— BKIB7  OF  BVIDENOE— APPKOTAI/— 

Amen-dmest. 

1.  Where,  by  an  order  duly  passed  In  term, 
the  movant  in  a  motion  for  a  new  trial  was  giy- 
en  until  a  desi^ated  date  in  vacation  within 
which  to  file  a  brief  of  evidence,  there  being 
DO  limitation  in  the  order  as  to  the  time  of  ap- 

8 roving  such  brief,  and  a  brief  was  actually 
led,  but  not  approved  within  the  prescribed 
time,  it  was  in  the  discretion  of  the  judge  to 
approve  it  afterwards,  or  to  refuse  to  do  so,  and 
it  was  error  for  him  to  hold  that  he  had  no 
such  discretion.  Anderson  y.  McLean,  94  Ga. 
798,  22  S.  E.  802. 

2.  In  such  a  case  it  was  competent  for  the 
Judge,  at  the  hearing  of  the  motion,  to  allow 
the  document  thus  filed  to  be  amended,  even 
though  the  amendment  might  consist  in  substi- 
tuting therefor  a  more  condensed  statement  of 
Its  material  contents.  See  Lewis  v.  Mortgage 
Co.,  94  Ga.  674,  21  8.  E.  224;  Hood  t.  Culver, 
06  Ga.  120,  22  S.  B.  123. 

(Syllabus  by  the  Court.) 

Error  from  mip«rlor  court,  Monroe  county; 
M.  W.  Beck,  Judge. 

Action  between  the  Co-operatlTe  Manufac- 
turing Company  and  J.  H.  Andrews.  There 
was  a  Judgment  In  favor  of  the  latter,  and 
the  former  brings  ^ror.    Reversed. 

B.  Lb  Maynard,  for  plaintiff  in  error.  Jaa. 
8.  Boynton  and  Julian  B.  Williamson,  for  de- 
fendant in  error. 

FEB  CURIAM.   Judgment  i^versed. 


(105  Oa.  8<) 

GUTHRIE  T.  6UTHR1H. 
(Sapreme  Court  of  Georgia.    July  22,  1898.) 

CONBTRUOTIOK  OF  ImsTRUUBST— DEED  OR  WUJo 

1.  Applying  the  test  laid  down  in  White  t. 
Hopkins,  80  Ga.  164,  4  S.  E.  863,  and  follow- 
ing the  reasoning  which  this  court  employed  in 
that  case  and  those  there  cited,  and  to  which 
it  has  adhered  in  Owen  v.  Smith,  91  Ga.  664, 
18  S.  E.  627,  and  Goff  t.  Davenport,  96  Ga. 
423,  23  S.  E.  395,  the  Instrument  before  the 
court  in  the  present  case  la  a  deed,  and  passed 
to  the  grantee  therein  named  the  legal  title  in 

J»raesenti,  with  the  right  of  possession  and  en- 
oyment  postponed  to  the  death  of  the  ^antor. 

2.  The  evloence  warranted  the  verdict,  and 
there  was  nc  abuse  of  discretion  in  denymg  a 
new  trial. 

(Syllabus  by  the  CJoort) 

Error  from  superior  court,  Owlnnett  conn- 
ty;  M.  L.  Hutchins,  Judge. 

Action  between  J.  B.  Guthrie,  admlnistrai- 
tor,  and  A.  F.  Guthrie.  From  the  judgment. 
the  administrator  brings  error.    Affirmed. 

C  H.  Brand  and  Juhan  ft  McDonald,  tor 
plaintiff  In  error.  R.  W.  Peeples  and  T.  BI. 
Peeplea,  tor  defendant  In  error. 

LUMPKIN,  P.  J.  Two  issues  were  Involv- 
ed in  the  present  case,— one  of  law,  and  the 
other  of  fact. 

L  The  first  was  whether  a  certain  instru- 
ment was  testamentary  in  Its  character,  or 
passed  an  interest  in  prsesenti  to  the  person 


claiming'  thereunder.    That  Instrument  was 
in  the  following  words: 

"Cteorgia,  Gwinnett  CJounty:  This  inden- 
ture, made  and  entered  into  this,  the  4th  day 
of  April,  in  the  year  eighteen  hundred  and 
ninety-six,  between  H.  J.  B.  Guthrie,  of  the 
first  part,  of  the  county  and  state  aforesaid, 
and  Alonzo  F.  Guthrie,  of  the  second  part, 
of  the  county  and  state  aforesaid,  witnesses: 
That  the  said  party  of  the  first  part,  for  and 
in  consideration  ot  being  well  cared  tor, 
board  and  attention  in  time  of  sickness  and 
at  all  other  times  that  he  may  need  attention, 
agrees  to  give  to  the  said  party  of  the  second 
part  all  that  tract  or  parcel  of  land  knovm  as 
the  'M.  0.  Mewbum  Place,'  lying  and  being 
In  the  Seventh  (7)  district  of  Gwinnett  coun- 
ty, containing  sixty-three  (63)  acres,  more  or 
less,  off  the  northeast  corner  of  land  lot  sev- 
enty-nine (79);  also  about  two  (2)  acres  that 
was  exchanged  by  Agariah  Noel  to  John  Dan- 
iel, number  not  known,  the  original  deed  hav- 
ing been  destroyed  by  fire,  said  land  Iwimded 
as  follows:  North  by  lands  ot  Henry  P. 
Wynn,  west  by  lands  ot  O.  J.  Weathers, 
south  by  lands  of  M.  C.  Mewbum,  east  by 
lands  of  J.  J.  Harwell;  said  land  to  remain 
in  the  possession  of  the  said  H.  J.  B.  Guthrie 
during  his  lifetime,  and  the  rents  and  .pro- 
ceeds of  said  [land]  to  belong  to  the  said  H. 
J.  B.  Guthrie  during  his  Ufe.  After  the  death 
of  the  said  H.  J.  B.  Guthrie,  the  said  Alonao 
F.  Guthrie  is  to  come  into  possession  of  said 
tract  or  parcel  of  land.  To  have  and  to  hold 
the  said  tract  or  parcel  of  land,  with  all  and 
singular  the  right  and  members  and  appur- 
tenances thereof  to  the  same  being,  belong- 
ing, or  in  any  wise  appertaining,  to  the  only 
pr(^er  use,  benefit,  and  behoof  ot  the  said 
Alonzo  F.  Guthrie,  his  heirs  and  assigns,  for- 
ever in  fee  simple,  after  the  death  of  the 
said  H.  J.  B.  Guthrie;  and  the  heirs,  executors, 
and  administrators  will  warrant  and  forever 
defend  the  right  and  title  ot  the  above-de- 
scribed property  onto  the  said  Alonso  F. 
Guthrie,  his  heirs  and  assigns,  against  the 
claims  of  all  persons  whosoever.  In  witness 
whereof,  the  said  H.  J.  B.  Guthrie  has  here- 
unto set  his  hand  and  seal,  the  day  and  year 
above  written. 

"[Signed]  H.  J.  B.  Guthrie. 

"Signed,  sealed,  and  delivered  in  presence 
ot:  H.  Strickland,  Jr. 

"G.  H.  Barker,  J.  P. 

"The  word  'clothing*  erased  before  signing. 
H.  Strickland,  Jr. 
"O.  H.  Barker,  J.  P." 

Following  the  decisions  of  this  court  cited 
In  the  first  headnote  and  the  cases  to  which 
they  refer,  we  have  reached  the  conclusion 
that  this  Instrument  was  at  the  trial  properly 
treated  as  a  deed. 

2.  The  other  issue  was  whether  or  not  B. 
J.  B.  Guthrie  was,  at  the  time  of  executing 
this  Instrument,  mentally  capable  ot  making 
a  valid  contract  Upon  this  qnestloii,  the 
evidence,  though  conflicting,  warranted  the 
Jury  in  finding  that  he  was  capatde  ot  con- 
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tractlng;  and,  the  trial  Jndge  bavlng  approv- 
ed tbe  verdict,  this  court  will  allow  the  same 
to  stand.  Judgment  affirmed.  All  the  Jus- 
tices concurring. 


(MB  Ga.  U») 

BUTTLES  T.  SBWHLIi. 

(Supreme  Court  of  Georgia.    July  23,  1898.) 

Kxaovnoy  Sale— Riqhts  or  Purcbaskb— Fobs- 

OLOSUKE — ReDBMPTIOS. 

1.  Where  a  sale  of  land  is  had  by  a  leTjing 
ofScer  under  process  issued  from  a  conn  of 
competent  jurisdiction,  regular  on  its  face,  and 
after  proper  levy  and  due  advertisement  with- 
in the  legal  hours  of  sale  on  a  regular  sale 
day,  the  purchaser  at  such  sale  is  entitled  to 
the  possession  of  the  property;  and  an  order  of 
tbe  superior  court  directing  the  sheriff  to  dis- 
possess the  defendant  in  fi.  fa.,  and  to  put  such 
purdiaser  in  possession,  was  legal  and  proper. 

2.  Neither  the  defendant  in  fi.  fa.  nor  any 
person  representing  him  has  a  right  to  redeem 
property  sold  at  a  mortgage  foreclosure  sale. 

3.  Viewing  the  present  case  in  the  light  of  the 
entire  evidence  admitted,  as  well  as  the  evi- 
dence which  was  offered  and  rejected,  the  jndg- 
ment  directing  the  sheriff  to  put  the  purchaser 
in  -possession  was  the  only  proper  Judgment 
tbat  could  have  been  rendered. 

(Syllabus  by  the  Court) 

Brror  from  superior  court,  Fulton  county; 
J.  H.  Lnmpkln,  Judge. 

Petition  between  James  S  Sewell  to  be 
put  in  possession  of  certalii  land  of  Lovle  L. 
Buttles,  sold  at  Judicial  sale,  and  purchased 
by  petitioner.  From  tbe  Judgment,  respond- 
ent brings  error.   Affirmed. 

R.  B.  Blackburn,  foi  plalntUT  in  error. 
Simmons  &  Corrigan  an£  Oscar  Parker,  for 
defendant  in  error. 

CX)BB,  J.  Sewell  filed  bis  petition  to  tbe 
superior  court  of  Fulton  county,  praying 
tliat  the  sheriff  be  required  to  put  him  In 
possession  of  certain  lands,  a  deed  to  which 
had  been  executed  to  him  by  the  sheriff  tai 
pursuance  of  a  sale  made  tmder  a  mortgage 
fi.  fa.  In  farw  of  Mrs.  Powell  against  Mrs. 
Buttles,  the  property  baring  been  bid  off  by 
the  plaintiff  in  execution,  and  tbe  bid  after- 
wards transferred  for  a  valuable  conslderap 
tion  to  the  petitioner.  Tbe  Judge  issued  a 
rule  nisi  calling  upon  tbe  sheriff  and  Mrs. 
Suttlea  to  show  cause  why  tbe  application 
should  not  be  granted.  The  sheriff  filed  no 
answer.  Mrs.  Buttles  answered  that  Sewell 
luid  no  title  to  tbe  property,  and  was  not 
entitled  to  possession,  and  alleged  that  she 
was  in  posaession  under  a  deed  from  one 
Oammage,  and  bad  on  May  11,  1897,  filed 
in  the  superior  court  her  suit  attacking  tbe 
title  under  which  Sewell  claims,  and  praying 
for  a  cancellation  of  tbe  deed  and  transfer 
under  which  be  was  seeking  to  dispossess 
her,  and  that  an  injunction  had  been  granted 
in  her  favor  restraining  Sewell  and  the  sher- 
iff from  Interfering  with  her  possession.  She 
contended  that,  until  the  Issues  of  fact  rais- 
ed in  that  suit  bad  been  adjudicated,  no 
writ  of  possession  should  be  granted  to  flie 
?lalntlfl.   At  the  bearing,  Sewell  Introduced 


evidence  showing  that  the  sale  was  bad  un- 
der a  mortgage  fi.  fa.  l9sued  from  a  court  of 
competent  Jurisdiction ;  also  tbe  sheriff's 
deed  and  the  written  transfer  to  him  by 
Mrs.  Powell,  and  other  evidence  showing 
the  regularlt7  of  tbe  bale.  There  was  also 
evidence  that  he  had  purchased  from  Mrs. 
Powell  the  mortgage  fi.  fa.  agahiat  Mrs. 
Buttles  for  a  consideration  of  ^,300.  The  de- 
fendant read  her  answer,  and  also  the  pe- 
tition in  the  suit  referred  to  In  the  answer, 
in  which  It  was  set  up  that  the  property  was 
sold  by  the  sheriff' to  Gammage  for  a  sum 
sufficient  to  discbarge  the  debt;  that  on  the 
same  day,  without  notice  to  the  defendant, 
and  without  failure  on  the  part  pf  Gammage 
to  comply  with  tbe  terms  of  the  sale,  the 
sheriff  caused  the  property  to  be  resold,  and 
at  a  second  sale  Mrs.  Powell  became  the 
purchaser  at  a  grossly  inadequate  price,  sub- 
sequently transferring  her  bid  to  Sewell; 
that  Sewell  had  actual  notice  of  tbe  facta 
alleged;  that  the  sale  to  Mrs.  Powell  took 
place  after  the  regular  sales  for  the  day 
had  been  concluded.  She  claimed  that  tbe 
sale  to  Mrs.  Powell  was  void,  and  that  the 
conveyance  growing  out  of  tbe  same  should 
be  canceled.  There  was  no  evidence  that 
any  injunction  had  been  granted  on  this  pe- 
tition. She  then  tendered  in  evidence  the  i>e- 
titlon  of  Gammage  against  Mrs.  Powell,  con- 
taining allegations  similar  to  those  contain- 
ed in  her  petition  above  referred  to.  Tbia 
evidence  was  excluded.  She  tendered  in  evi- 
dence her  affidavit,  as  well  as  the  affidavit 
of  B.  P.  Snttles,  her  husband,  both  of  which 
tbe  court  excluded.  The  affidavit  of  Mrs. 
Buttles  set  up  that  she  was  in  possession  of 
tbe  property;  that  Mrs.  Powell  foreclosed 
tbe  mortgage  upon  the  property  levied  upon, 
and  sold  It  on  the  fbrst  Tuesday  in  January, 
1897,  for  the  purpose  of  satisfying  the  mort- 
gage; that,  because  of  certain  irregularities 
in  certain  suits  now  pending,  it  is  contended 
that  no  title  passed  to  tbe  pturcbaser  (one  of 
tbe  suits  roferred  to  is  her  suit  to  which 
reference  has  been  heretofore  made);  that, 
after  the  sale  to  Mrs.  Powell  and  tbe  trans- 
fers to  Sewell,  she  tendered  blm  the  fall 
amotmt  due  on  tbe  mortgage  in  favor  of 
Mrs.  Powell,  and  demanded  its  cancellatlcMi 
and  surrender,  which  Sewell  refused  to  do. 
The  affidavit  of  E.  P.  Buttles  stated  that  he 
was  present  when  tbe  property  was  sold  to 
Gammage,  for  $3,60S.  He  attended  the  sale 
for  the  purpose  of  making  the  property 
bring  enough  to  pay  the  debt  to  Mrs.  Powell. 
He  did  not  know  that  the  sheriff  would  dis- 
regard the  sale  to  Gammage,  or  that  Gam- 
mage would  fall  to  comply  with  his  bid.  He 
did  not  know  of  the  sale  to  Powell,  and  was 
not  present  when  the  sale  took  place.  He 
went  to  the  court  house  a  little  past  3  o'clock 
on  the  day  of  the  sale,  and  there  was  no 
crowd  near  the  court  house,  nor  was  any 
sale  being  conducted  at  that  time.  He  heard 
tala  wife  tell  Sewell  that  be  had  bought  a 
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lawsuit,  and  with  fnll  knowledge  of  her 
claim;  and  Sewell  made  no  denial,  but,  on 
the  contrary,  stated  that  be  proposed  to 
stand  by  his  rights.  He  saw  bis  wife  tender 
'Sewell  a  sum  sufficient  to  satisfy  the  mort- 
gage In  full,  and  demand  cancellation  of  the 
debt,  and  Sewell  refused  to  accept  this  mon- 
ey and  surrender  the  mortgage  fi.  fa.  The 
court  passed  an  order  directing  the  sheriff 
to  place  Sewell  In  possession  of  the  proper- 
ty, and  Mrs.  Suttles  excepted. 

1.  This  application  was  made  under  section 
5469  of  the  Civil  Code,  which  provides  that,  if 
the  purchaser  of  real  estate  at  a  sberlfTs  sale 
falls  to  make  application  for  possession  until 
the  next  term  of  the  superior  court  after  the 
sale  takes  place,  possession  can  only  be  ob- 
tained under  an  order  of  the  superior  court 
If  possession  is  applied  for  by  the  purchaser 
at  once,  and  a  term  of  the  superior  court  Is 
not  allowed  to  pass,  then  the  officer  Is  author- 
Used,  under  section  5468  of  the  Civil  Code,  to 
place  the  purchaser  in  possession,  and,  to 
that  end,  he  may  turn  out  the  defendant  in  fl. 
fa.  If  Mrs.  Powell,  therefore,  had  made  appli- 
cation to  the  sheriff  for  possession  before  a 
tenm  of  the  superior  court  bad  passed,  the 
only  questions  which  the  sheriff  would  have 
been  required  to  answer  in  order  to  deter- 
mine whether  It  was  his  duty  to  place  her  In 
IMSsession  would  have  been:  Has  the  sale 
been  made  under  a  process  issued  on  a  judg- 
ment regular  on  Its  face,  and  rendered  by  a 
court  of  competent  Jurisdiction?  Has  there 
been  a  proper  levy  and  due  advertisement  of 
the  property,  as  required  by  law,  and  did 
the  sale  take  place  on  a  regular  sale  day 
wltfaln  the  legal  hours  of  sale,  and  was  the 
property  knocked  off  to  the  purchaser  as  the 
highest  bidder  for  the  same?  Has  he  com- 
piled with  his  bid,  and  does  he  hold  a  title 
from  the  sheriff  to  the  property?  If  these 
questions  are  all  answered  In  the  affirmative, 
the  sherifTs  duty,  under  the  statute,  is  plain. 
He  Is  required  to  dispossess  the  defendant  in 
fl.  fa.,  and  place  the  purchaser  in  possession. 
If  the  Judgment  Is  irregular  and  voidable  for 
any  reason  not  appearing  upon  the  face  of  the 
record,  the  sheriff  is  not  required  to  inves- 
tigate or  decide  these  questions.  If  the  pur- 
chaser delays,  however,  until  a  term  of  the 
superior  court  has  passed,  the  law  prohibits 
the  sheriff  from  placing  him  in  possession  on 
his  own  responsibility,  but  requires  him  to 
teceive  his  instructions  from  the  court  of 
which  be  is  a  ministerial  officer.  When  ap- 
plication, therefore,  is  made  to  the  court  for 
an  order  for  the  sheriff  to  do  that  which  he 
would  have  had  authority  to  do  without  an 
order  before  the  term  of  the  superior  court 
had  passed,  the  only  questions  which  the 
Judge  is  required  to  pass  upon  are  those  which 
the  sheriff  would  be  required  to  decide  If  ap- 
plication had  been  made  to  him  at  a  time 
when  he  could  have  placed  the  purchaser  in 
possession  wltboat  an  order.  It  follows, 
therefore,  that  the  order  x>a8sed  by  the  Judge 
requiring  the  sheriff  to  put  Bewell  in  posses- 


si<m  of  the  property  was  the  only  proper  or 
der  which  could  have  been  passed  in  the  case. 
2, 3.  Even  if  this  were  not  true,  we  do  not 
think  any  sufficient  reason  was  set  up  by  Mrs. 
Suttles  in  her  answer,  or  in  the  evidence  of- 
fered which  was  received,  or  in  that  offered 
and  rejected,  for  refusing  to  pass  an  order  to 
put  the  purchaser  In  possession.  She  ac- 
quired no  right  against  Sewell  by  her  tender 
of  the  amount  due  on  the  debt  after  Sewell 
had  obtained  title  under  the  sheriff's  sale. 

A.  mortgagor  in  this  state  cannot  redeem  aft- 
er a  sale  has  been  had  under  a  foreclosure 
Judgment  The  mere  pendency  of  a  suit  by 
Mrs.  Suttles  to  set  aside  the  sale  and  convey- 
ance, no  Injunction  having  been  granted,  nor 
any  order  or  decree  entered  Inconsistent  with 
the  order  for  possession  granted  In  the  present 
case,  did  not  furnish  any  sufficient  reason  for 
refusing  to  put  Sewell,  the  purchaser,  in  pos- 
session. If,  for  any  reason  not  appearing  on 
the  face  of  the  record,  the  deed  executed  by 

'the  sheriff  failed  to  convey  title  to  the  pur- 
chaser, Mrs.  Suttles  is  remitted  to  her  proper 
remedy  at  law  or  In  equity,  as  the  case  may 
be,  to  set  aside  the  sale;  and  she  can  do  this 
as  well  after  as  before  possession  has  been 
given  by  the  sheriff.  From  an  examination 
of  the  record  it  would  appear  that  the  Judge 
of  the  superior  court  viewed  the  case  In  the 
same  light  that  we  do,  and  that  be  simply  In- 
quired into  the  regularity  of  the  Judgment 
and  the  sale,  and  declined  to  go  further  into 
an  investigation.  We  think  this  was  the 
proper  direction  to  give  It  If  Mrs.  Suttles 
had  offered  evidence  In  support  of  her  an- 
swer, and  the  court  had  allowed  all  of  her 
evidence,  and  had  distinctly  passed  upon  ev- 
ery question  which  she  raised  In  her  answer 
and  In  her  evidence.  It  might  be  that  she 
would  be  concluded  by  the  Judgment  rendered 
in  this  case  as  to  all  questions  raised  at  the 
hearing.    See  Williamson  t.  White  (Oa.)  28  & 

B.  84&  But  as  the  record  clearly  Indicates 
that  the  Judge  did  not  pass  upon  these  ques- 
tions, but  declined  to  go  into  them,  and  the 
Judgment  does  not  show  that  he  passed  upon 
them  in  any  way,  the  record  in  this  case 
would  not  conclude  her  from  setting  up  what- 
ever rights  she  may  have  against  Sewell,  ei- 
ther in  her  pending  proceedings,  or  in  such 
as  she  may  see  fit  to  Institute  in  the  fntore. 
So  that,  viewing  the  case  either  in  the  light 
of  the  evidence  admitted,  or  all  of  the  evi- 
dence, both  that  admitted  and  that  rejected, 
the  judgment  directing  the  sheriff  to  put  the 
purchaser  In  possession  was  proper  and  legal. 
Judgment  affirmed.  All  the  Justices  concur- 
ring. 

(IM  Oa.  80» 

AMOS  V.  ATLANTA  RT.  CO. 
(Supreme  Court  of  Georgia.    July  19,  1888.) 

ImuRT  TO  Minor— AoTioN  bt  Pabbnt— ABiLKooN- 

MBKT  BT  Father — Rights  of  Mother. 

1.  A  tortious  act  which  deprives  a  minor  of 

his  ability  to  render  valuable  services  will  givo 

the  parent  a  right  of  action  against  the  wrong- 
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doer;  although  inch  tort  may  resolt  in  the 
death  of  the  minor,  and  although  at  the  time 
of  the  injury  he  may  be  aerring,  for  a  Tiolation 
of  a  psnal  law,  a  term  in  the  chain  gang,  which 
expires  in  a  short  time,  and  before  lUa  majority. 

2.  A  mother  has  a  right  of  action  for  such  a 
tort  when  the  father  has  abandoned  his  family 
and  all  custody  and  control  of  the  minor.  The 
allegation  in  this  petition  of  such  abandonment 
by  the  father  ia  sufficient  as  against  a  general 
demurrer. 

(SyUabua  by  the  Ck>urt) 

Brror  from  city  court  of  Atlanta;  H.  M. 
Held,  Judge.  , 

Action  by  Anna  Amos  against  the  Atlanta 
Railway  Company.  Judgment  for  defend- 
ant.   Plaintiff  brings  error.    Reversed. 

Arnold  &  Arnold,  for  plaintiff  in  error.  L. 
A.  Dean  and  S^ng  &  Spalding,  for  defendant 
In  error. 

LEWIS,  J.  Anna  Amos  brought  nilt  in 
tbe  city  court  of  Atlanta  against  the  Atlan- 
ta Railway  Company  for  a  tort  committed 
upon  her  minor  son  on  October  18,  1886,  al- 
leging In  her  petition  subetantially  as  fol- 
lows: At  tbe  time  mentioned,  the  minor  son 
was  13  years  of  age,  and  was  engaged  at 
work  In  the  county  chain  gang,  near  the  city 
limits,  serving  there  a  sentence  of  six 
months,  which  would  haye  expired  In  77 
days  from  the  date  of  the  Injury.  The  in- 
jury resulted  in  the  immediate  death  of  her 
son,  and  was  caused  by  the  negligence  of 
the  defendant  company,  and  without  fault 
on  the  part  of  the  deceased.  The  boy's  ser- 
Tices  at  the  time  were  of  the  value  of  $10  per 
month.  "Plaintiff  was  ills  only  parent  (his 
father  having  deserted  plaintiff  long  ago), 
and  she  received  the  same  [his  services],  and 
the  tMy  lived  with  her  before  Ills  confinement, 
and  his  services  were  at  said  time  of .  the 
value  aforesaid;  and  plaintiff  alleges  that  she 
was  entitled  to  the  same,  subject,  of  course, 
to  the  right  of  the  state  to  temporarily  con- 
fine him  as  a  convict."  The  petition  sets 
forth  the  nature  of  the  services  the  boy  was 
capable  of  rendering,  and  which  he  did  ren- 
der to  plaintiff  prior  to  his  incarceration,  and 
farther  alleges  that  subsequent  to  the  con- 
finement he  would  have  continued  to  render 
such  services  and  contribute  to  her  tils  earn- 
ings. The  salt  was  brought  for  the  lost 
aervlces  of  tbe  son  to  which  tbe  plaintiff 
would  have  been  entitled  np  to  the  boy's 
majority  had  he  not  been  killed.  To  this 
petition  tbe  defendant  demurred,  upon  the 
grounds  (l)  that  there  Is  no  cause  of  action 
set  forth  in  plalntltTs  petition  against  this 
defendant;  (2)  by  the  statements  in  plaln- 
tlfTs  petltl<»i  It  to  clearly  shown  that  the 
son  of  plaintiff  was  not  at  the  time  of  the 
alleged  Injury  rendering  or  capable  of  ren- 
dering any  service  to  plaintiff.  This  demur- 
rer was  sustained  by  tbe  court,  and  the  plaln- 
tlfl  excepted. 

i.  The  action  in  tbto  ease  to  founded  upon 
the  common-law  right  embodied  in  section 
3816  of  tbe  CIvH  Code,  which  declares: 
"Bvery  person  may  recover  for  torts  com- 


mitted to  himself,  or  his  wife,  or  his  child, 
or  hto  ward,  or  bis  servant"  Tbe  prevailing 
rule  in  England  Is  that,  if  a  tort  upon  a 
child  results  In  its  Immediate  death,  there 
can  be  no  right  of  action  for  lost  services. 
This  doctrine,  as  laid  down  in  the  case  of 
Osbom  V.  Glllett,  8  L.  R.  Exch.  88,  has  not 
only  been  adhered  to  in  England,  but  has 
been  adopted  by  several  of  the  courts  in 
America.  It  is  certainly  an  anomaly  In  law 
to  hold  that,  because  death  results  from  an 
Injury,  the  parent  cannot  recover  damages 
for  such  a  wrong,  whereas,  if  death  had 
not  resulted,  the  right  of  action  would  lie. 
The  rule  denies  ,viy  remedy  where  the  in- 
jury to  more  aggravated,  and  tbe  damages 
sustained  greater.  On  account  of  its  absurd- 
ity, this  court,  as  well  as  some  others  in  the 
United  States,  has  entirely  Ignored  It,  and 
has  held  that,  although  death  results  from 
the  tort,  an  action  for  lost  services  can  be 
maintained  by  the  parent  Shields  v.  Yonge, 
IB  Ga.  349;  Chick  v.  Railroad  Co.,  67  Ga. 
357;  McDowell  v.  Railroad  Co.,  60  Ga.  320. 
But  It  Is  insisted  by  tbe  defendant  that  in- 
asmuch as  the  injury  to  the  child  occurred 
at  a  time  when  its  services  could  not  be 
commanded  by  the  parent  there  can  be  no 
recovery,  and  the  decision  of  this  court  In 
the  case  of  Smith  v.  Hatcher,  29  S.  E.  162, 
Is  relied  on  to  sustain  this  position.  In  that 
case  the  suit  was  for  the  homicide  of  the 
child,  based  upon  a  new  right  given  by  stat- 
ute to  the  parent  which  did  not  exist  at  com- 
mon law.  Under  the  statute  (Civ.  Code,  i 
3828),  the  right  to  founded  upon  the  depen- 
dency of  the  parent  on  the  child  at  the  time 
of  tbe  injury,  and,  further,  upon  tbe  fact 
that  the  child  was  contributing  to  the  sup- 
port of  the  parent  The  decision  of  the  court 
Is  expressly  founded  on  tbe  use  in  the  stat- 
ute of  the  words  "is"  and  "contributes,"  in 
the  present  tense,  the  court  simply  ruling 
that  under  the  statute  as  construed,  the 
parent  must  at  the  very  time  of  the  Injury 
be  dependent  upon  the  child,  and  the  child 
at  such  time  must  be  actually  contributing 
to  the  parent's  support  See  opinion  of  Pf«> 
siding  Justice  Lumpkin  in  that  case.  The 
action  in  the  case  now  under  review,  how- 
ever, to  not  founded  upon  this  statute,  but 
upon  principles  of  the  common  law,  and 
hence  the  decision  above  cited  in  no  wise 
conflicts  with  the  principles  herein  announ- 
ced. Nor  is  the  decision  in  the  case  of  Al- 
len V.  Railroad  Co.,  S4  Ga.  503,  in  point 
That  was  an  action  by  a  father  for  dam- 
ages on  account  of  the  homicide  of  bis  Infant 
child,  and  the  decision  was  based  upon  the 
idea  that  the  child,  on  account  of  Its  infancy, 
was  at  the  time  Incapable  of  rendering  any 
service.  There  is  sound  reason  for  that  rule. 
It  would  be  a  matter  of  mere  speculation  as 
to  when  an  infant  if  ever,  would  reach  an 
age  when  It  could  render  service;  and,  even 
if  it  should  reach  that  period  in  its  life  when 
it  would  be  old  enough  to  work,  the  value 
of  such  services  would  depend  upon  the  con- 
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tingencles  of  mental  and  physical  dereloi*- 
ment,  which  could  not  be  foreseen.  In  order 
to  maintain  this  action,  It  Is  necessary  that 
the  child  at  the  time  of  Its  Injury  should  be 
actually  capable  of  rendering  service  to  the 
plaintiff.  The  contrary  rule  seems  also  to 
have  prevailed  In  England,  but  In  this  coun- 
try the  decisions  have  been  more  liberal  to 
the  parent,  and  it  Is  enough  that  the  parent 
retains  the  right  to  claim  the  services  of  the 
child.  17  Am.  &  Eng.  Bnc.  Law,  pp.  385, 
386.  In  the  case  of  Shields  ▼.  ITonge,  16 
Ga.  356,  Bennlng,  J.  says:  "May  a  father 
treat  his  minor  son  as  bis  servant,  and  sue 
tor  an  injury  to  the  son,  as  for  an  injury  to 
a  servant?  If  the  son  be  old  enough  to  ren- 
der service,  the  father  may."  To  use  an  il- 
lustration presented  In  the  argument  of 
counsel  for  plaintiff  In  error:  Suppose  a 
child  18  years  of  age  is  attending  college,  and 
It  a  positive  expense  to  his  parent,  and  ren- 
ders no  service  whatever;  we  apprehend  it 
would  not  be  seriously  contended  that  there 
could  b«  no  recovery  by  the  parent  for  an 
injury  to  him.  Or  suppose  the  child  should 
have  a  spell  of  Illness  for  several  months, 
and  while  in  that  condition  should  receive 
an  Injury,  when  at  the  time  It  was  unable 
to  render  service  on  account  of  sickness;  cer- 
tainly this  condition  could  not  operate  as  a 
bar  to  the  parent's  right  of  action.  Neither 
would  it  afTect  the  right  of  a  parent  to  have 
redress  for  such  Injuries  because  the  child 
Is  at  the  time  temporarily  engaged  la  the 
service  of  another.  In  1  Jagg.  Torts,  pp. 
451,  452,  the  rule  is  expressed  in  the  folloiv- 
tng  language:  "It  Is  not  necessary  to  show 
that  the  child  rendered  valuable  services. 
Pouring  tea  or  mlllEing  cows  has  been  held 
to  be  an  act  of  service.  Services  may  con- 
tinue, notwithstanding  a  temporary  absence. 
Bven  a  married  daughter  living  apart  from 
her  husband  may.  In  this  sense,  render  serr- 
ices  to  her  father.  Proof  of  actual  service 
of  an  infant  Is  unnecessary.  Right  to  aerv- 
ice  Is  enough.  If  the  child  Is  of  age,  there 
must  have  been  loss  of  service  to  entitle  the 
parent  to  recover.  The  legal  right  of  the 
parent  at  the  time  to  command  the  service 
of  the  child,  though  she  resides  and  Is  tem- 
porarily employed  elsewhere,  is  sufficient 
It  rests  on  his  legal  obligation  to  provide  for 
)ber  support  and  education,  and  his  conse- 
qnent  right  to  the  profits  of  her  labor.  This 
fiction  of  service  as  the  basis  of  the  right 
of  parent  to  sue  for  wrongs  done  the  child 
Is  generally  recognised  in  America,  although 
much  criticised."  In  the  case  of  Boyd  t. 
Byrd,  8  Blaclcf .  118,  it  was  held  that  a  father 
could  maintain  a  suit  for  the  seduction  of 
bis  onmarrled  daughter  under  21  years  of 
age,  though  die  had  previous  to  the  seduc- 
tion left  her  father's  house  with  his  consent, 
without  intending  to  return,  and  with  his  U- 
eenae  to  appropriate  her  time  and  services 


to  her  own  use.  It  is  true  that  was  a  case 
of  seduction,  but  it  will  be  seen  from  the 
opinion  delivered  by  Dewey,  J.,  that  the  ac- 
tion was  founded  on  the  supposed  relation 
of  master  and  servant  between  the  father 
and  daughter,  and  his  right  to  reclaim  the 
service  of  such  daughter.  From  authority 
then,  as  well  as  reason,  we  think  that  when 
the  parent  has  not  lost  dominion  or  control 
over  the  child,  but  still  has  the  power  to 
claim  its  services  during  minority,  he  can 
recover  for  lost  services  resulting  from  a 
tort  committed  at  a  time  when  the  child  had 
the  ability  or  capacity  to  render  service.  If 
the  contention  of  the  defendant  in  error  be 
correct,  then  it  matters  not  how  short  a  time 
the  parent  may  be  temporarily  deprived  of 
the  services  of  his  child,  he  cannot  recover 
for  Its  Injury  committed  during  such  time. 
If,  for  instance,  a  boy  of  sixteen  years  of 
age  should  be  for  one  day  imprisoned  for  a 
violation  of  some  petty  city  ordinance,  and 
an  Injury  should  be  perpetrated  upon  him 
during  his  incarceration,  resulting  In  his  im- 
mediate death,  the  parent  could  not  recover, 
although  he  would  have  had  the  right  to  re- 
dalm  the  services  of  the  child  within  a  few 
hours  after  the  Infliction  of  the  injury.  We 
do  not  know  that  this  exact  question  has 
ever  before  been  decided  by  this  court,  but 
It  seems  to  us  that  to  hold  otherwise  than 
Is  herein  ruled  would  be  a  ctHistroctlon  of 
this  common-law  right  as  absurd  and  un- 
reasonable as  the  old  rule  mentioned  in  the 
first  part  of  this  opinion,  from  which  this 
court  departed;  namely,  tliat  there  can  be 
no  recovery  for  lost  services  if  death  results 
from  the  tort 

2.  It  is  further  insisted  by  counsel  for  de- 
fendant In  error  that  the  declaration  in  this 
case  does  not  sufficiently  show  tliat  the 
mother.  Instead  of  'the  father,  liad  a  right  of 
action  for  this  injury  to  her  son.  Under  sec- 
tion 2476  of  the  Civil  Code,  it  is  dedaied 
tliat,  "if  the  wife  is  living  separate  from  the 
husband,  she  may  sue  for  such  torts,  and 
also  torts  to  her  children,  and  recover  the 
same  to  her  use."  The  petition  allegres  tliat 
the  father  had  deserted  the  mother  long 
ago;  that,  before  the  injury  to  her  child,  she 
had  received  his  services,  and  would  have 
continued  to  receive  them  had  he  not  been 
injured.  This  allegation,  under  the  statute^ 
is  certainly  sufficient  tn  the  absence  of  a 
special  demurrer.  The  statute  only  requires 
the  wife  to  be  living  separate  from  Hm  hus- 
band in  order  to  give  her  the  right  of  action; 
and  we  see  no  other  construction  that  can 
be  reasonably  put  upon  the  words  of  the 
I>etition  except  that  the  pleader  meant  this 
state  of  separation  existed  at  the  time  of  the 
commission  of  the  tort  and  the  bringing  of 
the  action.  Railway  Oo.  v.  Smitiu  88  Oa. 
742,  21  S.  B.  167.  Judgment  revnaed.  All 
the  justices  concurring. 
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MORGAN  ▼.  KISER  et  al. 

(Sapreme  Court  of  Georgia.    J0I7  22,  1898.) 

Action  os  Note— Attokn  bis'  Febs  —  J ukisdio- 
Ttos  or  JcsncB. 

1.  When  a  promissory  note  contain*  an  agree- 
ment to  pay  "all  costs  of  collection,  indndinx 
10  per  cent  uttorneys'  fees,"  the  attorneys' 
fees  80  provided  for  amount  to  10  per  cent,  on 
the  principal  and  interest  of  the  note. 

2.  It  follows  from  the  foregoing  that  a  note 
for  the  sum  of  $00  principal,  which  contains  a 
stipulation  of  the  chiiracter  above  mentioned, 
is  not  within  the  jurisdiction  of  the  justice's 
court,  when  the  principal  and  attorneys'  fees 
claimed  in  the  summons  exceeded  the  sum  of 
$100. 

(Syllabna  by  the  Conrt) 

Error  from  snt>erlor  court,  Haralaon  coun- 
ty; C.  G.  Janes,  Judge. 

Action  by  M.  C.  &  J.  F.  fiJaer  &  Co.  against 
B.  P.  Morgan,  on  a  note.  Plaintiff  had  Judig- 
ment,  and  teried  execution,  and  B.  F,  Morgan 
Interposed  an  affidavit  of  Illegality.  Judg- 
ment for  plaintiff.  Claimant  brings  error. 
Reversed. 

Price  Edwards,  for  plaintiff  in  error.  Mc- 
Bride  &  Craven,  for  defendant  in  error. 

COBB,  J.  On  Jane  20,  1893,  snlt  was 
brought  In  a  justice's  conrt  upon  a  prom- 
issory note  dated  October  10,  1891,  and  due 
one  day  after  date,  for  $90  principal,  with  In- 
terest at  8  per  cent  per  annum  after  matur- 
ity, and  "all  costs  of  collection,  including  ten 
per  cent  attorneys'  fees  and  exchange." 
Judgment  was  rendered  In  faror  of  the  plain- 
tiff on  July  5,  1883,  for  $90  as  principal  and 
$12.60  SF  interest  with  Interest  on  the  prls- 
c^al  sum  from  that  date,  and  costs.  Execu- 
tion issued  and  was  levied.  Defendant  In- 
terposed an  affidavit  of  Illegality,  on  the 
ground  that  the  justice's  court  bad  no  juris- 
diction to  entertain  the  snlt  or  to  render  the 
Judgment  This  was  overruled,  and  defend- 
ant excepted. 

1,  2.  Tbe  amonnt  of  principal  and  intwest 
due  on  tbe  note  at  tbe  time  suit  was  brought 
ezdnalve  of  attorneys'  fees,  was  $102.20. 
Tbe  question  for  our  consideration  Is  whetber 
tbe  10  per  cent  attorneys'  fees  should  be 
computed  on  tbe  original  principal  of  $90,  or 
on  both  principal  and  Interest  If  the  latter 
be  tbe  correct  rule,  tbe  justice's  court  in  tbe 
present  case  would  have  no  jurisdiction,  for 
the  principal  sum  claimed  at  tbe  time  of  tbe 
suit  would  be  $100.20.  This  sum  is  made  up 
by  adding  to  tbe  principal  ($90)  10  per  cent 
of  tbe  principal  and  interest  due  at  tbe  date 
tbe  suit  was  filed.  It  Is  evident  that  tbe  plain- 
tiff Intended  to  claim  attorneys'  fees  from  tbe- 
way  in  wbich  tbe  suit  was  brought  the  note 
stipulating  for  rach  fees  being  simply  attach- 
ed to  tbe  sammona,  and  there  being  nothing 
in  tbe  summons  indicating  an  int«itlon  not 
to  daim  tbe  fees.  Peeples  v.  Strickland,  101 
Oa.  829,  29  8.  B.  22.  It  Is  true  that  the  note 
was  given  after  tbe  passage  of  tbe  act  of  Jnly 
22,  1891  (Acta  1890-91,  p.  221),  providing  that 
stlpnlatlont  for  attorneys'  fees  In  notes  are 


void  unless  the  defendant  file  a  plea  to  the 
action  and  fail  to  sustain  the  same;  but  It 
has  been  held  since  the  passage  of  this  act 
that  the  plaintiff  may  at  the  time  of  bringing 
his  suit  claim  the  attorneys'  fees  which  would 
accrue  to  him  upon  the  happening  of  the  con- 
dition provided  for  in  the  act,  and  that  when 
such  claim  was  made,  and  the  amount  of  tbe 
attorneys'  fees  thus  claimed  added  to  the 
principal  made  a. sum  exceeding  $100,  tbe 
justice's  court  would  have  no  jurisdiction  In 
the  case.  Rimes  v.  Williams,  99  Ga.  281,  26 
S.  B.  685.  That  attorneys'  fees  constitute  a 
part  of  tbe  principal  debt  is  too  well  settled 
In  this  state  to  admit  of  discussion.  Asb- 
wortb  V.  Harper,  95  Ga.  660,  22  S.  B.  670,  and 
cases  dted;  Almand  v.  Almand,  95  Ga.  204, 
22  S.  E  218,  and  cases  cited.  An  examina- 
tion of  all  tbe  cases  where  tbe  question  of 
the  jurisdiction  of  the  justice's  court  was  In- 
volved, growing  out  of  tbe  stipulation  tor  at- 
torneys' fees,  vtIU  show  that  In  all  except 
Almand  v.  Almand,  dted  supra,  10  per  cent 
of  the  principal  of  tbe  note  added  to  tbe  prin- 
dpal  made  a  sum  exceeding  $100;  and,  in 
tbe  case  just  referred  to,  it  was  necessary  that 
10  per  cent  of  the  biterest  should  be  added 
to  the  prlncli>al  and  10  per  cent  of  the  prin- 
cipal, to  make  a  sum  exceeding  $100.  In 
that  case  there  was  a  stipulation  In  tbe  note 
that  attorneys'  fees  should  be  calculated  on 
Interest  as  wdl  as  principal.  It  has  never 
been  decided  by  this  court  whetber  a  stipula- 
tion providing  generally  for  10  per  cent  attor- 
neys' fees  required  that  tbey  should  be  cal- 
culated <»  the  Interest  as  well  as  on  the 
prlndpaL 

Attorneys'  fees  will  be  calculated  upon 
both  prindpal  and  Interest  where  It  la  clear 
from  the  terms  of  the  Instrument  that  sadi 
was  tbe  Intention  of  tbe  parties.  Where  the 
note  provides,  as  In  the  present  case,  that 
"all  costs  of  collection,  Induding  ten  per  cent 
attorneys'  fees,"  will  be  paid  by  the  maker. 
It  Is  evident  that  the  Intention  of  tbe  parties 
was  to  provide  for  the  cost  of  collecting  tbe 
Interest  as  well  as  the  prlndpaL  In  such  a 
contract,  following  the  ruling  made  In  the 
case  of  Almand  v.  Almand,  cited  supra,  the 
attorneys'  fees  on  tbe  Interest  as  well  as  on 
tbe  prindpal  became  a  part  of  the  principal 
debt  Applying  this  rule  to  the  facts  of  tbe 
present  case,  and  treating  the  suit  as  one 
claiming  attorneys'  fees,  tbe  principal  sum 
sued  for  was  $100.20;  and,  this  amount  be- 
ing beyond  tbe  jurisdiction  of  tbe  justice's 
court  no  legal  judgment  oould  be  rendered 
In  favor  of  tbe  plaintiff  on  such  suit,  and  the 
judgment  ao  raidered  was  void.  Judgment 
reversed. 

OOS  Oa.  4M) 
MAMiARP  et  aL  V.  MOODT  et  aL 
(Supreme  Court  ct  Oeorda.    Jnly  21.  1898.) 
Boiuinro  Contbaot— Covstbootiok— Fowsb  ov 

ABOnrrSOT— FXTMHIT— BVIDBVOS. 

1.  Where  an  owner  and  a  eontraetor  entered 
into  a  contract  whereby  tiie  latter  agreed  to 
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baild  an  hotel  for  the  former,  and  the  articles 
of  agreement  referred  to  certain  drawings  and 
specifications  as  a  part,  of  tlie  contract;  and 
where  the  specifications  contained  a  clause  re- 
quiring the  contractor  to  pat  in  the  hotel  a  cer- 
tain heating  apparatus,  and  afterwards  the 
parties  differed  as  to  whether  it  was  the  daty  of 
the  contractor  to  pnt  in  snch  apparatus;  and 
where  the  contract  contained  a  clause  as  fol- 
lows: "Should  any  difference  of  opinion  arise 
respecting  the  true  construction  or  meaning  of 
the  drawings  or  specifications,  the  same  shall 
be  decided  bj  the  architect,  and  his  decision 
shall  be  final  and  conclusire," — this  clause  did 
not  authorize  the  architect  to  decide  that  the 
contractor  was  not  bound  by  the  contract  to 
put  in  the  heating  apparatus:  nor  did  the  archi- 
tect's certificate  thereafter,  that  the  work  had 
been  completed  according  to  contract,  bind  the 

garties  as  to  this  matter,  the  contractor  not 
aving  put  in  the  heating  apparatus. 

2.  Where  a  defendant  insists  npon  certain 
payments  made  by  him  upon  the  contract  sued 
npon,  which  payments  are  eTidenced  by  receipts 
giTen  by  the  plaintiff,  snch  receipts  are  prima 
facie  evidence  of  payment;  and  whether  the 
plaintiff  has  snccessfuUy  carried  the  burden  of 
proTing  the  contrary  is  a  question  for  the  jury. 
The  court  therefore  erred  m  not  submitting  this 
question  to  the  jury. 

3.  In  the  trial  of  a  salt  upon  a  contract, 
where  the  material  issue  involTed  is  whether 
the  contract  has  been  completed  by  the  plain- 
tiff, it  is  error  to  admit,  over  the  objection  of 
defendant's  counsel,  the  testimony  of  a  witness 
introduced  by  the  plaintiff  to  the  effect  that  the 
architect  had  said  to  him  (the  witness)  that 
the  contract  had  been  completed,  the  defendant 
not  being  present  when  Uiis  conversation  oc- 
curred. 

(Syllabus  by  the  Coari.) 

Error  from  city  court  of  Atlanta;  H.  IC 
Reid,  Judge. 

Action  by  Moody  &  Brewster  against  Mal- 
lard, Stacy  &  Ck).  Judgment  for  plaintiffs. 
Defendants  bring  error.    Reversed. 

Anderson,  Felder  &  Davis,  for  plaintiffs  In 
error.  Rosser  &  Carter  and  Arnold  &  Arnold, 
for  defendants  In  error. 

SIMMONS,  a  X  1.  Mallard,  Stacy  &  Oc 
tbe  owners  of  a  lot  of  land  in  the  city  of  At- 
lanta, entered  Into  a  contract  with  the  George 
H.  Holiday  Lumber  Company,  whereby  the 
latter  agreed,  for  a  certain  consideration, 
to  build  for  the  former  an  hotel  to  be  known 
as  the  "Alhambra."  The  articles  of  agree- 
ment mentioned  certain  drawings  and  specl- 
flcatlons  as  a  part  of  tbe  contract,  and  also 
contained  the  following  stipulation:  "Should 
any  difference  of  opinion  arise  respecting  the 
true  construction  or  meaning  of  the  draw- 
ings or  specifications,  the  same  shall  be  de- 
cided by  the  architect,  and  his  decision  shall 
be  filial  and  conclusive."  The  hotel  was  to  be 
completed  by  September  18,  1895.  The  lum- 
ber company  claimed  that  they  had  complet- 
ed the  building  according  to  contract,  and 
that  the  owners  were  Indebted  to  them  In  a 
certain  amount  Shortly  after  the  comple- 
tion of  their  work,  the  lumber  company  flleS 
and  recorded  Its  lien  for  this  amount  The 
lien  was  transferred  by  the  contractor  to 
Moody  St  Brewster,  who  brought  suit  upon 
It  against  Mallaid,  Stacy  ft  C!o.    Tbe  defend- 


ants filed  certain  pleas;  among  them,  one  to 
the  effect  that  the  contractor  had  not  com- 
pleted the  hotel  according  to  the  contract, 
having  failed  to  put  In  a  certain  heating  ap- 
paratus required  by  tbe  specifications,  to  wit: 
"Furnace.  The  same  to  be  furnished  and  set 
np  at  the  designated  place,  a  number  14  Mott 
furnace,  with  the  usual  fixtures,  furnished 
with  cold-air  ducts,  etc.,  for  general  beating 
of  all  the  halls,  caf6,  offices,  parlor,  and  other 
parts,  as  per  tbe  plans  prepared  for  beating. 
The  furnace  to  be  set  up  in  tbe  best  possible 
manner,  and  so  arranged  as  to  give  the  best 
possible  resnlts,  and  on  the  floors  tbe  requi- 
site warm-air  registers  as  marked,  the  reg- 
isters to  be  not  less  than  12  by  14,  and  to 
have  an  Independent  line  for  each  register." 
Moody  &  Brewster  replied  that  no  specifica- 
tions were  ever  signed  by  the  contracting 
parties,  and  that,  If  snch  specifications  bad 
been  signed,  under  the  stipulations  above 
cited,  the  architect  had  decided  that  the  con- 
tractor was  not  bound  by  the  contract  to  put 
in  any  sort  of  heating  apparatus. 

Tbe  trial  judge,  in  his  charge  to  the  Jury. 
Instructed  them  to  ascertain  whether  tbe 
specifications  had  been  signed  by  the  parties, 
and  that  If  the  specifications  had  been  signed 
by  the  parties,  and  had  become  a  part  of  tbe 
contract,  and  a  difference  had  arisen  as  to 
the  true  construction  or-  meaning  of  tbe 
clause  in  regard  to  beating,  and  the  archi- 
tect under  the  authority  given  him  by  the 
contract,  decided  that  It  did  not  Include  an 
obligation  on  the  part  of  the  lumber  compa- 
ny to  put  In  heating  apparatus,  there  would 
be  no  obligation  on  the  part  of  tbe  contractor 
to  put  In  this  heating  apparatus  under  this 
clause,  and  the  defendants  could  not  set  up 
a  failure  to  do  so  as  any  reason  why  tbey 
could  decline  to  pay  any  part  of  the  contract 
price.  We  think  the  learned  Judge  of  the 
court  below  misconstrued  tbe  meaning  of  tbe 
clause  of  tbe  contract  In  relation  to  the  pow- 
er and  authority  of  the  architect  The  archi- 
tect had  power  under  this  clause  simply  to 
pass  upon  tbe  meaning  and  construction  of 
the  drawings  and  specifications.  He  had  the 
power  to  decide  whether  the  work  done  was 
of  tbe  character  or  quality  mentioned  in  tbe 
specifications.  Tbe  specifications  called  for 
one  Mott  furnace,  with  usual  fixtures,  etc. 
The  architect  had  power  to  decide,  had  the 
contractor  put  In  the  furnace,  whether  it  was 
the  furnace  required,  and  whether  the  usual 
fixtures,  cold-air  ducts,  etc.,  were  furnished 
according  to  the  specifications,  whether  the 
apparatus  heated  the  halls,  caf6,  offices,  etc, 
and  whether  It  was  In  accordance  with  "oth- 
er parts  as  per  the  plans  prepared  for  heat- 
ing." He  had  also  power  to  decide  as  to  the 
materials  used,  and  as  to  whether  the  fur- 
nace and  fixtures  were  put  up  in  a  workman- 
like manner.  If  tbe  specification  as  to  the 
heating  apparatus  was  agreed  upon  by  the 
parties,  It  became  a  part  of  the  contract  and 
there  Is  nothing  in  the  clause  relative  to  tbe 
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decision  of  the  architect  which  gaTe  him 
power  to  decide  that  a  part  of  the  contract 
between  the  parties  is  not  binding.  To  give 
blm  such  power  would  be  to  allow  him  to 
make  a  new  contract  for  the  parties.  He 
could  construe  the  contract,  and  decide  what 
It  meant,  or  determine  the  nature  and  char- 
acter of  the  work  or  materials  required,  but 
he  could  not  eliminate  or  abrogate  any  of  Its 
terms.  If  the  parties  did  agree  upon  these 
specifications,  and  the  clause  requiring  the 
heating  apparatus  was  a  part  of  them,  the 
decision  of  the  architect,  to  the  eflfect  that 
the  contractor  was  not  bound  to  put  In  heat- 
ing apparatus,  entirely  eliminated  this  chiuae, 
and  to  that  extent  varied  the  contract  mads 
by  the  parties. 

The  certificate  of  the  architect,  upon  the 
completion  of  the  work,  that  the  contract  had 
been  fully  compiled  with,  cannot  aid  the 
plaintiffs  as  to  their  failure  to  put  in  the 
heating  apparatus.  If  a  contractor  agree  to 
put  In  a  heating  apparatus,  and  fail  entirely 
to  comity  with  this  agreement,  or  If  he  agree 
to  build  a  house  of  stone,  and  In  fact  build 
tt  of  wood,  the  certificate  of  the  architect 
that  the  work  had  been  completed  according 
to  contract  would  not  bind  the  owner.  In 
the  case  of  Bond  ▼.  Mayor,  etc.,  19  N.  J.  Bq. 
876,  It  was  held:  "The  certificate  of  a  super- 
intendent surveyor  or  architect,  who,  by  the 
contract  for  any  work,  is  to  superintend  its 
performance,  and  whose  approval  Is  requited 
before  any  payment  is  due,  cannot  dispense 
with  the  performance  of  any  substantial  part 
of  the  contract,  but  may  be  binding  as  to 
the  fact  whether  the  work  certified  to  was 
done  in  a  workmanlike  manner  or  of  proper 
materials  of  the  kind  required.  But  such 
certificate  would  not  make  building  a  brick 
house  a  compliance  with  a  contract  to  build 
one  of  marble.  Nor  would  the  fact  that  a 
bouse  built  of  brick  is  substantially,  and  for 
service,  as  good  or  better  than  one  of  mar- 
ble, make  such  a  building  a  performance  of 
the  contract,  upon  being  certified  to  be  so." 
In  the  case  of  Woodruff  v.  Railroad  Co.,  106 
N.  Y.  89,  14  N.  B.  832,  Earl,  J.,  In  speaking 
on  this  subject,  said  In  relation  to  the  power 
of  engineers  In  accepting  work  done  on  a 
railroad:  "But  they  had  no  power  to  alter 
or  vary  the  terms  of  the  contract,  or  to  cre> 
ate  obligations  binding  upon  the  defendant 
not  embraced  In  the  contract;"  citing  many 
cases.  Wait,  in  his  work  on  Engineering  and 
Architectural  Jurisprudence,  in  speaking  of 
the  powers  of  architects  and  engineers,  says 
(section  371):  "The  engineer  la  an  agent  with 
special  powers,  simply  to  do  the  engineering 
and  to  superintend  and  direct  the  work. 
Unless  specially  conferred,  he  has  no  power 
to  contract  or  to  vary  the  terms  of  the  par^ 
ties'  agreement.  He  can  create  no  new  ob- 
ligations not  embraced  by  the  contract"  And 
In  section  402  he  says:  "It  Is  usual  to  constl- 
tnte  the  engineer  a  referee  as  to  the  meaning 
of  the  plans  and  specifications  which  are  his 
own  Invention  and  handiwork,  a  certain  con- 


stroctlon  of  which  Is  necessary  to  the  proper 
erection  and  completion  of  the  works.  His 
powers  cannot  be  enlarged  by  Implicatlim, 
but  they  will  be  confined  strictly  within  the 
terms  of  the  contract"  In  2  Am.  &  Eng.  Bnc. 
Law  (2d  Ed.)  p.  820,  It  Is  said:  "An  architect 
superintending  the  erection  of  a  building  has 
no  authority  generally  to  make  alterations 
In  the  plans  and  specifications,  and  bind  his 
employer  for  extra  work,  or  to  make  any 
changes  in  the  original  contract"  "He  can- 
not bind  the  employer  by  accepting  a  class 
of  work  hiferior  to  or  different  from  that 
called  for  by  the  contract"  In  Olaclus  v. 
Black,  60  N.  T.  145,  It  was  held:  "The  ac- 
ceptance by  the  architect  did  not  relieve  the 
contractors  from  their  agreemmt  to  perform 
the  work  according  to  the  plans  and  specl- 
flcatlons;  nor  did  his  acceptance  of  a  dif- 
ferent class  of  woric  or  inferior  materials 
from  those  contracted  for  bind  the  owner  to 
pay  for  them."  In  the  case  of  Adlard  ▼. 
Muldoon,  45  111.  193,  It  was  held.  In  an  action 
by  the  contractor  for  the  balance  claimed  to 
be  due  upon  the  contract,  that  the  architect 
could  not,  unless  specially  authorized,  change 
the  terms  of  the  contract  and  that  there 
could  be  no  recovery  unless  the  speclfica- 
tlons  were  complied  with.  Numerous  other 
cases  could  be  cited  announcing  the  same 
principle,  but  these  are.  In  our  opinion,  suf- 
ficient to  establish  the  doctrine  that  an  archi- 
tect has  no  power  to  change,  alter,  or  modify 
the  contract  between  the  parties,  and  that 
his  certificate,  after  he  has  so  changed  or 
modified  the  contract,  that  the  work  has  been 
completed  according  to  the  contract,  wlU  not 
bind  the  parties.  According  to  the  charge  of 
the  court,  If  the  jury  had  found  that  the 
specifications  above  alluded  to  had  been 
signed  and  had  become  a  part  of  the  con* 
tract,  the  decision  of  the  architect  that  the 
contract  did  not  require  that  heating  ap- 
paratus should  be  put  in  the  hotel  would 
have  been  final  and  conclusive,  and  the  Jury 
obliged  to  find  for  the  plaintiffs.  Indeed,  the 
court  so  instructed  them.  We  do  not,  of 
course,  decide  whether  or  not  the  specifica- 
tions were  a  part  of  the  contract  That  is  a 
question  for  the  Jury.  We  only  announce 
the  above  prlncliries  in  dealing  with  the 
charge  of  the  court  below. 

2.  In  the  progress  of  the  trial,  the  defend- 
ants put  In  evidence  two  receipts,  for  $5(X) 
each,  given  by  the  lumber  company,  and 
bearing  date  as  of  the  same  day.  It  was 
claimed  by  the  defendants  that  they  had  not 
been  given  credit  for  the  amount  of  one  of 
these  receipts.  The  plaintiffs  claimed  that 
both  receipts  were  given  for  one  and  the 
same  payment  of  $500.  Receipts  for  money 
are  prima  facie  evidence  that  the  person 
signing  the  receipt  has  received  the  amount 
specified.  This  can  be  rebutted  by  testi- 
mony. The  plaintiffs  in  this  case  introduced 
evidence  to  explain  the  receipts,  and  to  show 
that  the  two  receipts  were  given  for  one 
and  the  same  payment   This  made  an  iasno 
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of  tact,  which  ehoold  properly  haye  been 
determined  by  the  Jury.  The  court  failed 
to  submit  it  to  the  Jury,  but  assumed  In  his 
charge  that  the  plalntllls'  evidence  sufflclent- 
ly  explained  the  giving  of  the  two  receipts. 
This  question  should  have  been  submitted  to 
the  Jury. 

3.  It  appears  from  the  record  that  the 
final  certificate  of  the  architect  as  to  the  com- 
pletion of  the  building  was  lost  The  plain- 
tiffs  undertook  to  prove  its  contents.  A  wit- 
ness was  allowed,  over  the  objection  of  the 
defendants,  to  testify  as  to  conversations 
between  him  and  the  architect  He  was  al- 
lowed to  testify  as  to  sayings  or  declarations 
of  the  architect  which  did  not  occur  In  the 
presence  of  the  defendants.  This;  In  our 
opinion,  was  error.  The  witness  could  have 
testffled  to  the  fact  that  he  saw  the  architect 
sign  the  certificate,  and  to  the  contents  of 
such  certificate  after  it  had  been  signed,  but 
declaratlona  of  the  architect  leading  up  to 
the  signing  of  the' certificate  were  inadmissi- 
ble. Judgment  reversed.  All  the  Justices 
coacnrrlng. 

006  G(u  67) 

WHEBLEB  &  WILSON   MPO.   00.  ▼. 

IRISH- AMERICAN  DIMB 

SAV.  BANK  et  al. 

(Supreme  Court  of  Georgia.    July  22,  1888.) 

CoKUiTioNAL  Sale— Fassino  of  Titli— Vauditt 
or  Rebekvatiok. 
Where  a  purchaser  a^eei  to  pay  for  goods 
on  delivery,  either  in  cash  at  a  named  discount 
or  by  note  due  in  six  months,  the  contract  of 
sale  18  conditional,  and  the  payment  of  the  cash 
or  the  giving  of  the  note  is  a  condition  preced- 
ent to  the  passing  of  title.  Where,  however, 
the  goods  are  dehvered  by  the  seller,  and  left 
for  some  time  in  the  possession  of  the  pur- 
chaser, no  steps  for  their  reclamation  being 
taken  by  the  seller,  and  the  purchaser  mort- 
gages them  to  an  innocent  third  party,  such 
conduct  may  amount  to  a  waiver  of  the  condi- 
tion, and  operate  to  pass  the  title  to  the  goods 
into  the  purchaser,  (a)  Even  if,  in  this  case, 
the  condition  was  not  waived,  still,  under  the 
provisions  of  our  Code,  the  reservation  of  title 
was  not  valid  as  against  a  third  party  without 
notice,  the  conditional  contract  of  sale  having 
been  neither  executed  and  attested  nor  record- 
ed as  provided  by  law. 
(Syllaboa  by  the  Conrt) 

Error  from  superior  court  Richmond  coun- 
ty;  B.  H.  Callaway,  Judge. 

Action  by  the  Wheeler  A  Wilson  Manufac- 
turing Company  against  the  Irish-American 
Dime  Savings  Bank  and  others.  Judgment 
for  defendants.  Plaintiff  brings  error.  Af- 
firmed. 

Fleming  &  Alexander,  for  plalptlff  In  error. 
O.  H.  Cohen  and  W.  K.  Miller,  for  defend- 
ants In  error, 

SIMMONS,  0.  J.  It  ^ntears  from  the  rec- 
ord that  on  February  12,  1897,  the  Southern 
Cycle  &  Sporting  Goods  Company  gave  to 
Pnckett  an  agent  of  the  Wheeler  &  Wilson 
Manufacturing  Company,  the  following  order: 
"We  hereby  order  through  your  salesman,  Mr. 


0.  M.  Pnckett  subject  to  your  approTal,  the 
following  Wheeler  &  Wilson  sewing  ma- 
chines, to  be  shipped  from  Bridgeport  Conn., 
free  on  board,  released  [describing  machines], 
for  which  we  agree  to  pay  you  the  sum  of 
five  hundred  and  eighty-seven  ••/i*o  dollara 
on  the  following  terms:  Note  at  six  months 
or  cash  on  receipt  of  machines,  less  10%  from 
above.  Plenty  of  advertising  matter.  The 
above  Is  exact  statement  of  terms  agreed  on 
as  per  above  order;  and  it  is  fully  understood 
and  agreed  that  no  claim  or  demands  on  ac- 
count of  any  promise,  either  verbal  or  written, 
or  ajiy  agreement  of  any  kind  whatever,  out> 
side  of  this  order,  will  or  can  be  made,  the 
undersigned  agreeing  to  be  bound  strictly  by 
the  terms  and  conditions  above  named."  In 
pursuance  of  this  order,  the  machines  were 
shipped  to  the  vendee,  which  received  them 
on  March  1,  1897.  On  March  16th  foltowing, 
the  vendor  wrote  to  the  vendee  asking  that 
it  send  check  for  the  amount  of  the  pur- 
chase, less  discount  or  sign  and  return  a  note 
which  was  Inclosed  with  the  letter.  On  March 
80,  1897,  the  vendor  wrote  vendee  another 
letter,  asking  for  either  the  cash  or  the  note.  ' 
On  April  17  th  and  on  April  2lBt  the  vendor 
wrote  again  asking  for  a  settlement  under 
the  terms  of  the  contract  The  vendee  did 
not  send  either  the  cash  or  the  note.  On 
April  2,  1897.  the  vendee  applied  to  a  bank 
for  a  loan  of  money.  The  cashier  of  the  bank 
went  to  the  vendee's  place  of  business,  exam- 
ined the  machines,  and  took  a  mortgage  on 
them  to  secure  the  loan,  which  he  agreed  to 
make.  The  vendee  represented  that  the  ma- 
chines belonged  to  it  and  the  bank  loaned  the 
money  and  took  the  mortgage  without  any  no- 
tice or  knowledge  of  the  conditional  contradt 
under  which  it  Is  claimed  the  vendee  held 
the  machines.  The  mortgage  was  duly  re- 
corded. On  April  17th  the  vendee  failed. 
The  bank  commenced  proceedings  to  fore- 
close Its  mortgage.  A  creditors'  bill  was  fil- 
ed, and  the  assets  of  the  vendee  placed  by 
the  conrt  in  the  hands  of  a  receiver.  On  May 
11th,  after  the  appointment  of  the  receive, 
the  vendor  filed  its  intervention,  claiming 
that  the  contract  of  sale  of  the  machines  to 
the  vendee  was  a  condltiwial  one;  that  the 
vendee  had  failed  to  comply  with  the  condi- 
tion (give  its  note  or  pay  the  cash);  and  that 
therefore,  the  title  to  the  machines  was  in  the 
vendor,  and  could  not  be  subjected  to  the 
debts  of  the  vendee  or  to  the  mortgage  given 
by  it  upon  the  machines.  The  bank  daimed 
that  it  had  loaned  its  money,  and  taken  the 
mortgage  in  good  faith,  without  any  notice 
or  knowledge  of  the  conditions  of  the  contraot 
of  sale,  and  that  the  intervener,  by  its  nn- 
condltlonal  delivery  of  the  machines,  had 
waived  its  right  to  Insist  upon  the  condlUona 
precedent  In  the  contract;  that  it  was  guilty 
of  laches  in  not  insisting  within  reasonable 
time  upon  the  performance  of  the  condltioii 
by  the  vendee,  and  in  foregoing  to  retake  the 
goods  upon  the  vendee's  failure  to  x>erform. 
It  also  claimed  that  the  sale  at  the  macblnea. 
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twins  conditional.  In  effect  reserrlng  tbe  title 
in  tlie  vendor  until  compliance  witli  tbe  con- 
dltlona,  bad  become  absolute  as  to  tbird  per- 
Bona,  because  tbe  contract  was  not  executed 
and  recorded  as  required  by  tbe  statutes  of 
tbls  state,  and  that,  tbe  bank  being  an  Inno- 
cent purchaser  without  notice,  Its  title  would 
prevail  over  that  of  tbe  vendor.  The  case 
was  submitted  to  the  Judge  without  the  inter- 
vention of  a  Jury,  and  be  held  that  tbe  title 
to  tbe  goods  in  question  was  not  in  tbe  inter- 
vener, and  that  the  goods  were  subject  to  the 
mortgage  of  tbe  bank.  He  directed  tbe  re- 
^eiver  to  sell  tbe  machines,  and  pay  over  tbe 
proceeds  to  tbe  bank.  The  Intervener  moved 
for  a  new  trial,  and  to  the  overruling  of  tbls 
motion  it  excepted. 

1.  Tbe  general  rule  is  that  in  conditional 
contracts  of  sale,  where  tbe  vendee  is  to  per- 
form some  act  which  is  a  condition  preced- 
ent to  the  completion  of  tbe  sale,  tbe  title 
does  not  pass  until  this  act  is  performed. 
Treating  tbe  Instrunient  above  set  ont  as  a 
conditional  contract  of  sale,  it  was  a  condi- 
tion precedent  to  tbe  passing  of  title  that  tbe 
vendee  sbould  either  give  its  note  payable  at 
six  months,  or  pay  the  cash  with  tbe  dis- 
coimt  named.  This  condition  was  not  com- 
plied with  in  tbe  present  case,  and,  accord- 
ing to  tbe  great  weight  of  authority,  title  as 
between  the  vendor  and  vendee  did  not  pass. 
But  a  vendor  may  waive  tbe  condition  so  as 
to  pass  the  title,  and  In  some  cases  tbe  law 
'Will  presume  a  waiver  on  the  part  of  the 
vendor  where,  by  reason  of  bis  conduct, 
rights  of  Innocent  third  persons  have  inter- 
vened. An  absolute  and  unconditional  de- 
livery of  the  goods  may  waive  the  reserva- 
tion of  title,  and  a  vendor  cannot  rely  upon 
his  reservation  of  title  as  against  third  per- 
sons where  they  have  been  Injured  by  his 
waiting  an  unreasonable  length  of  time,  aft- 
er breach  of  the  condition  precedent,  before 
taking  any  steps  to  reclaim  bis  goods.  As 
far  as  tbe  present  record  discloses,  tbere  waa 
an  absolute  and  unconditional  delivery.  The 
record  does  not  show  that  tbere  were  any 
conditions  made  at  tbe  time  of  tbe  ddlvery, 
any  delivery,  any  letters  written  In  regard 
thereto,  or  any  notice  of  any  character  given 
to  tbe  vendee  or  to  any  one  else.  "In  such 
case  an  absolute  and  unconditional  delivery 
of  the  property  by  the  vendor,  without  ex- 
acting at  tbe  time  of  delivery  a  performance 
of  tbe  condition,  or  attacblng  any  other  con- 
dition to  the  delivery,  Is  presumed  to  be  a 
waiver  of  the  condition,  and  a  completo  ti- 
tle passes  to  tbe  vendee.  By  such  delivery 
tbe  vendor  is  presumed  to  have  abandoned 
tbe  security  be  bad  provided  for  tbe  pay- 
ment of  tbe  purchase  money,  and  to  have 
elected  to  trust  to  tbe  personal  security  of 
the  vendee.  But  this  presumption  may  be 
rebutted  by  tbe  acts  and  declarations  of  tbe 
parties,  or  by  tbe  circumstances  of  tbe  case." 
6  Am.  &  Bng.  Snc.  Law  (2d  Bd.)  475.  So 
tar  as  tbe  record  discloses,  tbere  was  no  ef- 
fort on  tbe  part  of  tbe  vendor  to  rebut  tbe 
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presumption  of  waiver  raised  by  tbe  deliv- 
ery. It  Is  true,  the  vendor  wrote  several 
letters  requesting  a  performance  of  the  con- 
ditions by  tbe  vendee,  but  these  were  long 
after  tbe  machines  had  been  received  by  the 
vendee.  A  demand  for  compliance  with  tbe 
conditions  sbould  have  been  made  at  tbe  time 
of  tbe  delivery.  Had  It  been  made,  and  tbe 
delivery  thus  been  conditional,  tbe  vendor 
would  have  been  protected  as  to  tbls  point, 
and  tbe  title,  as  between  tbe  vendor  and  ven- 
dee, would  not  have  passed.  Except  tbe  act 
of  delivery  itself,  tbe  only  thing  in  tbe  record 
touching  upon  tbe  delivery  is  expressed  in 
the  contract:  "Free  on  board,  released." 
These  words  Indicate  that  tbe  machines  were 
to  be  delivered  to  the  common  carrier  at 
Bridgeport,  Conn.  No  bill  of  lading,  so  far 
as  appears,  was  obtainable  payable  to  the 
order  of  tbe  vendor,  whlcb  would  in  Itself  be 
a  reservation  of  title;  nor  was  there  a  draft 
with  bill  of  lading  attached  sent  to  a  bank  or 
third  person,  so  as  to  prevent  delivery  to 
tbe  vendee  until  it  bad  performed  tbe  condi- 
tions. Tbe  absence  of  these  circumstances 
would  indicate  very  strongly  that  the  deliv- 
ery was  unconditional;  and,  as  before  re- 
marked, the  burden  was  on  tbe  vendor  to 
show  a  conditional  delivery.  Further,  we  are 
inclined  to  think  that  tbe  vendor  waived  its 
rights  by  laches.  The  order  was  given  on 
February  12th,  the  goods  delivered  March 
Ist,  and  no  effort  made  to  reclaim  tbe  ma- 
chines until  May  11th.  We  think  that  in 
these  days  of  trade  and  traffic,  when  personal 
property  is  liable  to  change  hands  every  day, 
two  months  and  a  half  Is  too  long  a  time 
for  a  vendor,  reserving  title  to  goods  in  an- 
other's bands,  to  wait  without  asserting  his 
title  or  giving  notice  in  some  way  that  tbe 
goods  belong  to  him.  By  a  failure  to  exer- 
cise bis  rights  in  due  time,  he  has  lost  them 
as  against  innocMit  third  persons  whose 
rights  have  accrued. 

(a)  Bven  if  tbe  above  is  not  true,  we  are 
clear  that  the  judgment  of  tbe  trial  Judge 
was  correct  This,  being  a  contract  of  con- 
ditional sale,  was  not  executed  or  recorded 
as  prescribed  by  law.  Tbe  Code  declares,  In 
substance,  that  every  such  contract  shall  be 
attested  and  recorded  as  are  mortgages  of 
personalty.  A  mortgage  on  personalty  re- 
quires tbe  attestation  of  a  notary  public  or 
other  officer,  and  must  be  recorded  within 
tbe  time  prescribed  by  law.  In  1881,  when 
tbls  recording  act  was  enacted,  a  mortgage 
on  personal  property  was  required  to  be  re- 
corded within  30  days  from  its  date.  As  to 
this  kind  of  mortgage  tbe  law  is  now  differ^ 
ent;  but  in  tbe  case  of  Bond  v.  Brewer,  96 
Oa.  443,  23  S.  B.  421,  it  was  held  that  tbe 
change  in  tbe  law  of  tbe  record  of  mort- 
gages of  personal  property  did  not  change 
the  law  as  to  recording  conditional  sales. 
Tbe  latter  should  therefore  still  be  recorded 
within  SO  days  from  its  date.  Treating  tbe 
date  of  tbe  real  contract  as  of  tbe  time  of 
delivery,  which   waa  March  lit,  it  should 
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have  been  recorded  wlttaln  30  days  from  that 
time.  The  bank's  mortgage  was  given  on 
April  2d,  more  than  30  days  after  the  deliv- 
ery of  the  goods.  The  contract  being  neither 
executed  and  attested  nor  recorded  as  re- 
quired by  law,  the  reservation  of  time  was 
not  effectual  as  against  third  persons  with- 
out notice,  and  the  sale  was,  as  to  them,  an 
absolute  one.  It  follows  that  the  title  of  the 
vendor  could  not  prevail  over  the  rights  of 
the  mortgagee.  Judgment  affirmed.  All  the 
justices  concurring. 


on  B.  a  US) 

SAHLMAN  et  ftl.  v.  MUTTTAL  RBSBEVH 
FUND  UPB  ASS'N. 

(Supreme  Court  of  South  Carolina.    Sept.  22, 
1888.) 

COMPI.AIKT — ElsOTION  OF  CaUSB  OV  ACTIOH — 

Hakino  More  Definite. 

1.  Where  two  or  more  causes  of  action  which 
should  be  separately  stated  are  blended  togeth- 
er, defendant  may  have  the  complaint  made 
more  definite  and  certain  br  having  the  causes 
of  action  separately  stated,  or  have  plaintiff 
elect  on  which  cause  of  action  he  will  proceed 
to  trial. 

2.  Two  causes  of  action,  one  on  verbal  agree- 
ment and  one  on  receipt,  are  not  stated  by  a 
complaint  alleging  that  defendant,  in  consider- 
ation of  the  payment  of  an  installment  of  pre- 
mium and  agreement  to  pay  others,  agreed  to 
and  did  insure  the  life  of  S.  for  I>enefit  of  plain- 
tiffs for  a  year  for  $2,500,  said'  agreement  being 
verbal,  and  being  evidenced  in  part  by  a  receipt 
to  the  same  effect,  given  by  defendant's  agent. 

Appeal  from  common  pleas  circuit  court  of 
Spartanburg  county;  D.  A.  Townsend,  Judge. 

Action  by  John  H.  Sahlman  and  others 
against  the  Mutual  Reserve  Fund  Life  Asso- 
ciation. From  an  order  adjudging  compli- 
ance with  a  previous  order,  and  denying  a 
motion,  defendant  appeals.    AfSrmed. 

The  previous  order  is  as  follows: 
"On  reading  the  foregoing  affidavit  of  T. 
Moultrie  Mordecal,  Esq.,  one  of  the  counsel 
for  the  defendant  herein,  It  is,  on  motion  of 
Messi-8.  Mordecal  &  Gadsden,  attorneys  for 
the  defendant:  Ordered,  that  the  time  for 
pleading,  answering,  or  demurring  to  the 
complaint  of  the  plaintiffs  herein  be,  and  Is 
hereby,  extended  and  enlarged  until  mid- 
night of  the  20th  day  of  April,  1897.  It  la 
farther  ordered,  that  the  plaintiffs  herein  do 
show  cause  before  me  at  my  chambers  In  the 
town  of  Union,  S.  C,  on  the  8d  day  of  April 
next,  at  10  o'clock  forenoon,  why  the  com- 
plaint herein  should  not  be  made  more  defi- 
nite and  certain  by  inserting  In  parag^raph 
three  thereof  the  specific  day  In  the  month 
of  March,  1886,  on  which  ft  is  alleged  as  In 
said  paragraph  set  forth,  and  so,  likewise, 
the  specific  day  and  month  In  the  year  1896, 
by  inserting  in  paragraph  four  thereof  the 
specific  day  and  month  In  1886  on  which  it  is 
alleged  as  in  said  paragraph  set  forth,  and 
also  by  Inserting  In  said  complaint,  and  mak- 
ing It  a  part  thereof,  either  In  body  or  by  ex- 
hibit, the  alleged  agreement  of  insurance  and 
alleged  certificate  or  contract  of  insurance  set 


forth  in  said  complaint  as  the  basis  thereof, 
and  also  why  the  said  alleged  original  in- 
struments In  writing  should  not  be  deposited 
with  the  clerk  of  the  court  of  common  pleas 
for  the  county  of  Spartanburg,  so  that  the 
same  may  be  examined  and  inspected  by 
the  defendant  or  Its  counsel,  either  or  both, 
and  that  they  have  an  opportunity  to  make 
copies  thereof,  under  such  reasonable  reslxic- 
tlons  and  conditions  as  the  court  may  im- 
pose. Let  a  copy  of  this  order  be  served  up- 
on the  plaintiffs'  attorneys  herein.  D.  A. 
Townsend,  Judge  of  Seventh  Judicial  Oir- 
cult." 

Thereupon  the  court  entered  the  following 
order: 

"This  cause  coming  up  before  me  on  tne 
rule  to  show  cause  heretofore  Issued  on  the 
20th  day  of  March,  1897,  why  the  complaint 
herein  should  not  be  made  more  definite  and 
certain,  after  hearing  argtunent  of  counael  for 
plaintiffs  and  defendant,  it  Is  ordered:  Iliat 
the  plaintiffs  in  this  action  be  required  to  In- 
sert in  paragraph  third  of  said  complaint  the 
specific  day  in  the  month  of  March,  1896,  on 
which  It  was  alleged  that  the  agreement  there- 
in referred  to  was  made,  and  to  further  allege 
whether  said  agreement  waa  verbal  or  wrl^ 
ten.  If  verbal,  and  not  written,  to  set  forth 
the  tuU  terms  of  such  verbal  agreement,  and 
with  whom  made,  claimed  to  be  the  agent  of 
the  defendant  (as  full  as  possible);  and,  if  In 
writing,  to  set  forth  the  writing  at  length, 
showing  Its  date  and  contents  and  by  whom 
signed;  and  If  It  be  alleged  that  said  agree- 
ment was  written,  and  has  been  lost,  mislaid, 
or  destroyed,  that  then  the  plaintiffs  shall  set 
forth  the  date  of  such  alleged  agreement,  the 
name  of  the  alleged  agent  to  the  best  knowl- 
edge and  belief  of  the  plaintiffs,  and  the  full 
contents  of  such  agreement  (as  full  as  pos- 
sible)." 

Duncan  &  Sanders  and  Mordecal  &  Gads- 
den, for  appellant  Thomason  A  Bomar  and 
Bomar  &  Simpson,  for  respondents. 

JONES,  A.  J.  This  appeal  is  from  an  or^ 
der  adjudging  (1)  that  the  complaint,  aa 
amended,  substantially  complied  with  a  pre- 
vious order  requiring  the  complaint  to  be 
made  more  definite  and  certain,  and  (2)  re- 
fusing defendant's  motion  to  require  plain- 
tiffs to  elect  whether  they  would  rely  upon 
the  verbal  agreement  of  Insurance  alleged  In 
the  third  paragraph  of  the  complaint  or  up- 
on the  receipt  for  premium,  also  referred  to 
in  said  paragraph.  The  third  paragraph  of 
the  complaint  is  as  follows:  "(3)  That  on  or 
about  the  9th  day  of  March,  1896,  or  shortly 
thereafter,  at  Spartanburg,  In  said  county 
and  state,  the  defendant  corporation,  by  its 
authorized  agent,  A.  W.  Markell,  in  consider- 
ation of  the  payment  to  It  of  twenty  dollars 
by  John  C.  Sahlman,  and  of  his  agreeing  to 
pay  other  instalhnents  of  the  annual  pre- 
mium charged  aa  same  should  fall  due, 
agreed  to  insure,  and  did  thereupon  insure, 
the  life  of  the  said  John  C.  Sahlman  tor  tiw 
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period  of  twelve  months  from  said  date,  In 
the  sum  of  two  thousand  Ave  hundred  dol- 
lars, for  the  beneflt  oC  the  wife  and  children 
of  the  said  John  C.  Sahlman,  share  and  share 
alike,  namely,  the  plalntifTs,  Mary  B.  Sahl- 
man, John  II.  Sahlman,  and  Harry  Eugene 
Sahlman;  said  agreement  being  verbal,  and 
being  as  stated  In  this  paragraph,  and  being 
evidenced  In  part  by  a  receipt  for  twenty 
dollars  to  the  same  effect,  then  given  by  said 
agent,  and  which  receipt,  as  plalntifTs  are  In- 
formed and  believe,  has  since  been  lost;  the 
terms  of  which  said  receipt  cannot  be  more 
fully  and  accarately  given  than  as  stated 
herein." 

1.  We  agree  with  the  circuit  court  that  the 
amended  complaint  substantially  compiled 
with  his  previous  order  requiring  the  orig- 
inal complaint  to  be  made  more  definite  and 
certain. 

2.  The  refusal  to  require  plaintiffs  to  elect 
was  not  erroneous.  When  two  or  more 
causes  of  action  which  should  be  separately 
stated  are  blended  together,  the  defendant 
has  the  right  either  to  have  the  complaint 
made  more  definite  and  certain  by  having 
said  causes  of  action  separately  stated,  or  to 
move  the  court  to  require  plaintiff  to  elect 
on  which  cause  of  action  he  will  proceed  to 
trial.  Ross  v.  Jones,  47  S.  C.  214,  25  S.  K.  59. 
The  appellant  has  sought  the  first-mentioned 
remedy  and  the  circuit  court  has  correctly 
adjudged  that  plaintiffs  have  amended  the 
complaint  as  required.  The  third  paragraph 
of  the  amended  complaint  does  not  blend  two 
causes  of  action.  It  states  but  a  single  cause 
of  action.  The  Judgment  of  the  circuit  court 
la  afflrmedL 

(53  S.  C.  132) 
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(Supreme  Court  of  Soath  Carolina.    Sept.  7, 
1898.) 

EvinCNCK—  PRBStJMPTION'S  —  LANDLORD'S  LiBH  - 

NoTiOE— NoKsoiT— Appbai,— Revibw. 

1.  Knowledge  of  a  relation  of  landlord  and 
tenant  daring  the  year  1883  will  not  raise  a  pre- 
sumption of  such  knowledge  for  the  year  1894, 
where  a  new  lease  for  1^4  was  entered  into 
by  the  landlord  and  tenant. 

2.  Knowledge  that  the  seller  of  cotton  was  a 
tenant  was  safflcient  to  put  the  buyer  on  in- 
qniry  as  to  whether  the  cotton  was  incumbered 
with  a  landlord's  lien. 

8.  The  qneetion  whether  such  inqoliy,  if.  pur- 
sued with  <Nligence,  would  have  led  to  knowl- 
edge of  the  lien,  was  for  the  jury. 

4.  tJnder  circuit  court  rule  18,  providing  that 
tbe  grounds  of  a  motion  for  nonsuit  must  be 
reduced  to  writing,  grounds  not  stated  In  the 
motion  and  not  passed  on  by  the  court  will  not 
be  considered  on  appeal. 

Appeal  from  common  pleas  circuit  court 
of  Charleston  county;  I.  D.  Wltherspoon, 
Judge. 

Action  by  Benjamin  Graham  against  James 
M.  Seignlons  for  conversion.  From  a  Judg- 
ment of  nonsuit,  plaintiff  appeals.    Revised. 

Sloan  &  Green  and  Geo.  F.  Von  Kxdoiti, 
Jr.,  for  appellant  Fitzslmons  *  Moffett,  for 
respondent 


GARY,  A.  J.  In  order  to  understand  clear- 
ly the  questioos  at  issue,  It  has  been  deemed 
advisable  to  set  out  the  complaint  and  an- 
swer. The  complaint  alleges:  "(1)  That 
heretofore,  to  wit,  on  the  10th  November,  A 
D.  1803,  the  plaintiff,  Benjamin  Graham,  en- 
tered Into  a  contract  with  one  W.  M.  Arant; 
whereby  It  was  agreed  that  the  plaintiff 
lease  certain  lands  in  Orangeburg  county.  In 
Amelia  township,  known  as  the  'Arant  Part 
BeUeviUe  Plantation,'  to  said  W.  M.  Arant 
for  the  period  or  term  of  one  year  from  tbe 
1st  day  of  January,  1894,  to  the  Slst  day  of 
December,  1894,  for  the  yearly  rental  of 
$340,  to  be  paid  on  or  befctre  15th  October, 
1894;  no  part  of  which  said  sum  has  been 
paid  except  the  sum  of  $161.40,  which  sum 
was  the  proceeds  of  the  crops  raised  by  the 
said  Arant  on  said  lands  during  said  year, 
except  the  14  bales  of  cotton  converted  by 
the  defendant  as  hereinafter  alleged.  (2) 
That  to  secure  the  payment  ot  the  said  sum 
of  money  the  aald  W.  M.  Arant  executed  and 
delivered  In  writing  under  seal  a  Uen  on  the 
crop  or  crops  which  might  be  made  <m  said 
lands.  (3)  That  the  said  W.  M.  Arant,  at  the 
direction  and  request  of  defendant,  and  In- 
duced by  him,  shipped  and  delivered  to  him, 
the  said  defendant,  James  M.  Seignlons,  a  fac- 
tor In  the  city  of  Charleston,  state  and  county 
aforesaid,  fourteen  bales  of  cotton  grown  and 
raised  on  said  lands  by  W.  M.  Arant,  and 
under  Uen  to  the  plal{itiff  herein.  (4)  That 
the  said  James  M.  Selgnlous,  defendant  here- 
in, did  receive  and  take  tbe  said  fourteoi 
bales  at  cotton  so  shipped  as  aforesaid,  being 
well  aware  of  tbe  lien  of  this  plaintiff  there- 
on, and  did  sell  and  dispose  of  tbe  same, 
thereby  placing  the  said  fourteen  bales  of 
cotton  beyond  the  reach  of  a  warrant  of  seiz- 
ure. And  though  said  cotton,  or  the  proceeds 
of  the  sale  thereof,  has  been  demanded  of 
him,  the  said  James  M.  Seignlons,  he  refuses 
either  to  deliver  the  said  cotton  or  to  pay 
the  proceeds  of  sale  of  same,  to  the  damage 
of  plaintiff  five  hundred  dollars.  [Prayer.}" 
The  answer  alleges:  "(1)  Defendant  denies 
that  he  at  any  time  or  In  any  way  converted 
fourteen  bales  of  cotton,  or  tbe  proceeds 
thereof,  as  alleged  In  the  first  paragraph  of 
tbe  amended  complaint.  As  to  the  remaining 
alleg^atlons  of  said  first  pairagraph  defendant 
denies  any  knowledge  or  information  suffi- 
cient to  form  a  belief.  (2)  Defendant  denies 
any  knoFwledge  or  Information  sufficient  to 
form  a  belief  as  to  the  allegation  of  the  sec- 
ond paragraph  of  the  amended  complaint. 
(3)  Defendant  denies  the  allegations  of  the 
third  and  fourth  paragraphs  of  the  amended 
complaint.  (4)  Further  answering,  defend- 
ant alleges  that  W.  M.  Arant  shipped  to  this 
defendant,  in  the  year  1884,  fourteen  bales 
of  cotton,  but  this  defendant  has  no  knowl- 
edge or  information  sufficient  to  form  a  be- 
lief as  to  whether  said  cotton  was  grown  on 
lands  under  lease  from  plaintiff,  or  that 
plaintiff  had  or  has  any  Uen  or  claim  upon 
.said  cotton.    Defendant  alleges  that  on  18th 
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Jannary,  1884,  he  entered  into  an  agreement 
'.n  writing  with  the  said  W.  M.  Arant  and  M. 
A.  Arant  to  make  advances  In  money  or  sup- 
plies to  an  amount  not  exceeding  nine  hun- 
dred dollars  during  said  year,  to  be  used 
by  «ald  W.  M.  Arant  and  M.  A.  Arant  in  the 
cultlratlon  of  plantations  known  as  'Belle- 
ville Tract,'  containing  412  acres,  near  Fort 
Motte,  and  also  the  'Boiwmau  Place,'  con* 
talnlng  574  acres,  near  BowesviUe,  both  in 
Orangeburg  county.  Pursuant  to  said  agree- 
ment this  defendant  did,  subsequent  to  the 
execution  thereof,  and  during  said  year  1884, 
make  advances  to  the  said  W.  M.  Arant  and 
M.  A.  Arant  in.  consideration  of  the  lien  on 
th«  crop  made  during  said  year,  secured  to 
him  by  said  agreement,  which  said  agree- 
ment was  duly  indexed  and  recorded  in  the 
proper  o£Bce  In  Orangeburg  county.  And  this 
defendant  alleges  that  the  sold  fourteen  bales 
of  cotton  were  shipped  to  him  pursuant  to 
said  agreement,  and  subject  to  the  lien  there- 
of, and  the  said  cotton  was  sold,  and  the 
proceeds  applied  to  the  discharge  ot  the  deb.t 
ot  the  said  Henors  to  this  defendant,  pursu- 
ant to  agreement,  leaving  said  lienors  still  in- 
debted to  this  defendant,  after  exhausting  all 
•ecnrilles  covered  by  said  lien,  in  the  sum  of 
three  hundred  and  eighty-one  and  ^i/,,,  dol- 
lars, no  part  ot  which  has  been  paid  to  this 
defendant  Defendant  alleges  that  at  no 
time  has  he  been  aware  that  plaintiff  had 
or  claimed  to  have  a  landlord's  Hen  upon 
■aid  cotton,  or  claim  upon  or  Interest  In  the 
same,  and  the  first  intimation  be  received  of 
such  a  claim  from  any  source  before  the  serv- 
ice ot  the  summons  herein  was  about  a  year 
after  the  sale  and  delivery  of  the  cotton  by 
this  defendant,  and  the  application  of  the 
proceeds  in  the  manner  herdn  alleged. 
[Prayer.]"  At  the  close  of  the  plaintiff's  tes- 
timony, the  defendant  made  a  motion  for  a 
nonsuit  on  the  following  grounds:  "(1)  There 
la  no  evidence  as  t»  the  material  allegations 
of  the  complaint  (2)  Because  knowledge  Is 
the  most  material  allegation  in  this  action, 
and  there  is  total  absence  of  testimony  tend- 
ing to  show  the  fact  of  knowledge  on  the 
part  of  defendant  to  wit,  that  he  received 
and  took  and  sold  and  disposed  of  fourteen 
bales  of  cotton  under  lien  to  plaintiff,  'be- 
ing well  aware  of  the  lien  of  plaintiff  there- 
on' OS  alleged.  (3)  There  Is  no  testimony 
tending  to  show  that  Jamea  M.  Seignious,  of 
Charleston,  ever  knerw  or  heard  of  Benjamin 
Graham,  of  New  Tork,  or  ever  knew  or  heard 
that  said  Benjamin  Graham  owned  and  rent- 
ed out  land  In  Orangeburg,  or  that  Seignious 
received  and  took,  sold  and  dUvosed  of,  co^ 
ton  under  lien  to  Graham,  or  that  Seignious 
sold  and  disposed  of  fotirteen  bales  of  cotton 
under  lien  to  plaintiff  with  knowledge  of  the 
existence  of  such  lien.  (4)  Because  there  is 
no  evidence  that  plaintiff  was  a  landlord  leas- 
ing land  for  agricultural  purposes,  or  that 
plaintiff  had  a  landlord's  lien  upon  any  cot- 
t(m  shipped  to  defendant"  After  argoment 
ths  motion  was  granted  In  tbs  f(Aowln(  or- 


der: "A  motion  for  nonsuit  having  I>een  mafle 
upon  the  grounds  set  out  in  the  notice  there- 
for, after  hearing  argument  thereon  it  Is  or- 
dered that  the  nonsuit  be,  and  the  same  is 
hereby,  granted,  and  that  Judgment  thereon 
be  entered  with  costa  [Signed]  I.  D.  Wither- 
spoofl,  Presiding  Judge.    March  18,  1897." 

The  questions  properly  raised  by  the  ex- 
ceptions are  whether  there  was  error  In  ex- 
cluding the  Introduction  of  certain  testimony 
mentioned  In  the  first  exception,  and  in  grant- 
ing the  order  of  nonsuit  on  the  grounds  upon 
which  the  motion  was  made.  The  first  ex- 
ception is  as  follows:  "(1)  Becanse  bis  honor 
erred  In  ruling  out  all  the  testimony  proposed 
to  be  introduced  by  the  plaintiff  of  transac- 
tions between  the  defendant  and  Arant,  the 
tenant  of  plaintiff,  prior  to  the  year  1884, 
showing  or  tending  to  show  knowledge  of 
the  existence  of  the  relation  of  landlord  and 
tenant  between  plaintiff  and  Arant  in  1808, 
by  the  defendant  to  wit  the  testimony  of 
W.  M.  Arant  on  this  point  and  of  P.  T.  Hllde- 
brand;  for  It  is  respectfully  submitted  that 
should  plaintiff  show  that  defendant  had  ac- 
tual knowledge  of  such  relationship  between 
plaintiff  and  Arant  for  the  year  1893,  and 
that  such  relation  still  existed  in  1884  under 
a  continuous  possession  and  lease,  \his  was 
competent  evidence  that  defendant  had 
knowledge  of  such  relationship  for  1884,  and 
should  have  been  submitted  to  the  Jury." 
In  the  first  place,  there  was  no  testimony  In- 
troduced tending  to  show  that  the  defendant 
had  knowledge  of  the  relation  that  existed 
during  the  year  1893  between  the  plaintiff 
and  his  tenant  But,  even  if  testimony  had 
been  introduced  to  that  effect,  the  exception 
could  not  be  sustained,  as  the  relation  that 
existed  between  the  plaintiff  and  his  tenant 
was  not  continuous  in  its  nature.  This  is 
shown  by  the  fact  that  the  said  landlord  and 
tenant  on  the  10th  of  November,  1893,  entered 
into  the  agreement  set  forth  in  the  first  para- 
graph of  the  complaint  Instead  of  there 
being  a  presumption  that  the  same  relation 
existed  during  the  year  1894  as  in  1893,  the 
presumption  was  that  the  rdation  ceased  at 
the  end  of  the  year  1893,  when  the  contract 
between  the  landlord  and  tenant  was  ter- 
minated either  by  operation  of  law  or  under 
the  agreement  between  the  parties,  thus  ne- 
cessitating a  new  contract  for  the  year  1881. 
This  exception  is  overruled. 

The  next  question  raised  by  the  exceptions 
is  whether  there  was  error  in  granting  the 
order  of  nonsolt  on  the  ground  that  there 
was  a  total  failure  of  testimony  tending  to 
show  that  the  defendant  knew  the  plaintiff 
had  a  lien  prior  to  that  of  the  defendant  on 
the  cotton  which  was  delivered  to  him.  Be- 
fore proceeding  to  consider  this  question,  it 
may  be  well  to  state  principles  of  law  ap- 
plicable to  the  case.  If  the  defendant  re- 
ceived and  disposed  of  the  cotton  mentioned 
in  the  complaint,  having  actual  notice  of  the 
plaindlTs  prior  lien  for  rent,  then  he  became 
liable^  not  for  the  value  of  the  cotton,  or  its 
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proceeds,  but  for  the  damages  wblch  tbe 
plaintiff  sustained  by  reason  of  the  Impair- 
ment of  the  security  which  the  plaintiff  had 
for  enforcing  payment  of  his  lien  for  rent 
Heath  r.  HaUe,  4S  S.  C.  642,  21  B.  B.  SOO. 
Knowledge  of  such  facts  as,  If  they  had  been 
pnrsned  with  dne  diligence,  would  have  led 
to  knowledge  of  the  prior  lien  for  rent,  Is 
eqoivalent  to  actual  notice.  If  the  defendant 
received  and  disposed  of  a  part  of  said  cot- 
ton after  actual  knowledge  of  the  plalntlfTs 
prior  lien,  then  he  became  liable  only  for 
damages  to  the  extent  that  the  plalntifTs  se- 
curity was  impaired  by  receiving  and  dis- 
posing of  such  part  of  the  cotton.  The  fol- 
lowing letter  was  received  by  the  defendant 
from  M.  A.  &  W.  M.  Arant:  "Port  Motte,  S. 
a,  Oct  25th,  1894.  Mr.  J.  M.  Selgnloas— 
Dear  Sir:  Our  rent  is  due  now,  and  would 
you  send  us  ($125.00)  one  hundred  and.hren- 
ty-flye  dollars  on  6  bales  of  cotton.  If  so,  let 
OS  know  by  return  mall.  Tours,  truly,  [Sign- 
ed] H.  A.  ft  W.  M.  Arant."  This  letter  In- 
formed the  defendant  that  the  parties  who 
vrote  it  were  tenants,  and  this  was  sufficient 
to  have  put  him  on  Inquiry.  It  should  there- 
fore  have  been  submitted  to  the  Jury  to  de- 
termine whether  the  Inquiry,  if  pursued  with 
due  diligence,  would  have  led  to  a  knowledge 
of  the  plalntilTB  prior  Uen.  McGee  v.  French, 
49  S.  G.  464,  27  S.  E.  487. 

As  the  presiding  Judge  committed  error  In 
granting  the  order  of  nonsuit  for  the  reason 
just  stated,  which  will  necessitate  a  new 
trial,  it  becomes  unnecessary  to  consider 
whether  there  was  any  other  testimony  tend- 
ing to  establish  the  fact  of  notice.  Indeed, 
it  ia  deemed  advisable,  for  the  reajon  Just 
stated,  that  the  court  should  not  express  an 
opinion  as  to  the  other  testimony,  as  it  might 
prejudice  one  or  the  other  of  the  parties  to 
the  action  upon  the  second  trial  thereof.  The 
exceptions  raising  this  question  are  sus- 
tained. 

The  next  question  raised  by  the  exceptions 
Is  whether  there  was  error  in  granting  the 
nonsuit  on  the  ground  that  there  was  no 
evidence  that  plaintiff  was  a  landlord  leas- 
ing land  for  agricultural  purposes,  or  that 
plaintiff  had  a  landlord's  lien  upon  any  cotton 
shipped  to  defendant.  The  plaintiff  intro- 
duced In  evidence  the  instrument  of  writing 
described  in  the  complaint,  which  showed 
that  there  was  error  in  granting  tlie  nonsuit 
on  tltis  ground.  The  exceptions  raising  this 
question  are  sustained. 

The  respondent's  attorneys  served  tbe  fot 
lowing  notice:  "To  Messrs.  Sloan  ft  Oteen, 
Oeorge  F.  Von  Kolnlta,  Jr.,  Appellant's  At- 
torneys: Pleaae  take  notice  that  if  the  su- 
preme court  should  find  itself  unable  to  sus- 
tain the  order  of  nonsuit  upon  the  grounds 
apon  which  it  was  made,  we  wU  Insist  upon 
the  foUowlng  grounds,  vis.:  (1)  There  is  no 
rridence  that  defendant  'converted'  fourteen 
boles  of  cotton,  as  alleged.  (2)  There  is  no 
evidence  that  defendant  'directed,  requested, 
«r  induced'  W.  M.  Arant  to  ship  him  cotton 


grown  on  leased  land,  or  cotton  upon  which 
plaintiff  had  a  lien,  as  alleged.  (3)  Because 
the  evidence  shows  that,  If  plaintiff  ever  had 
a  landlord's  lien  for  rent  oa  any  cotton  ship- 
ped to  defendant  In  1894,  he  voluntarl^ 
abandoned  such  lien,  and  waived  his  right 
thereto,  and  as  against  this  defendant  hia 
conduct  and  laches  estops  him  from  the 
assertion  of  such  claim.  Fitzsimons  ft  Mof- 
fett  Respondent's  Attorneys."  Rule  18  of 
the  circuit  court  is  as  follows:  "•  *  •  A 
motion  for  a  nonsuit  must  be  reduced  to 
writing  by  the  moving  counsel  or  by  tbe 
stenographer,  under  the  direction  of  the 
'Court,  stating  the  grounds  of  the  motion." 
These  grounds  were  not  stated  In  the  motion 
for  nonsuit  and  have  not  been  passed  upon 
by  the  circuit  Judge.  The  rule  has  not  been 
complied  with,  and  these  additional  grounds 
cannot  be  considered.  It  la  the  Judgment  of 
this  court  that  the  Judgment  of  the  circuit 
court  be  reversed,  and  the  case  remanded  for 
a  new  triaL 

JONIS,   J.     I   think   the  first   exceptioa 
should  also  be  sustained. 


(5S  8.  C.  128) 
PARMHRS*  "MTJT.  INS.  ASS'N  OF  EIDGHI- 
FIBLD  COUNTY  v.  BBJRRY. 

(Supreme  Gout  of  South  Carolina.     Sept.  6, 
1898.) 

MOTDAI.  lN80Bl.KaB  COMPAMIIS— BqaiTT  PXAOTIOS 

— rbrerencb— diboritioic  0»   oodbt— appbai, 
—  Decisions  Reviewable  —  Harmless   Error. 

1.  A  cause  of  action  by  a  mutual  insurance 
company  to  compel  a  policy  holder  to  pay  his 
pro  rata  share  of  expenses,  pnrsnant  to  the 
charter  and  the  member's  contract  and  to  fore- 
close a  lien  given  therefor,  is  solely  of  equitable 
cotniizance. 

2.  The  granting  or  refnsal  of  an  order  refer- 
ring a  chancery  canse  to  a  master  to  take  testi- 
mony is  discretionary. 

3.  In  a  chancery  case,  the  refusal  of  an  ap- 
plication for  a  referee  to  take  testimony,  on  the 
erroneous  gronnd  that  there  were  issnes  of  fact 
triable  by  jury  as  a  matter  of  right  was  not 
prejudicial,  where  the  judge  did  not  refuse  to 
try  the  case  sitting  as  chancellor,  and  did  not 
indicate  what  issnes  he  deemed  triable  by  3ury. 

4.  An  order  denying  a  reference  in  a  chancery 
cause  for  the  purpose  of  taking  testimony  does 
not  affect  a  substantial  right  nor  involve  tbe 
merits,  within  Code  Civ.  Froe.  |  11,  and  is 
hence  nonappealabje. 

Appeal  from  common  pleas  circuit  court 
of  SaJuda  county;  W.  C.  Benet  Judge. 

Suit  by  the  Farmers'  Mutual  Insurance  As- 
sociation of  Edgefield  County  against  Mrs. 
Alice  Berry.  From  an  order  refusing  to  re- 
fer the  cause  to  a  master  for  the  purpose  of 
taking  testimony,  plaintiff  appeals.  Dis- 
missed. 

Folk  ft  Folk  and  Simkin  ft  Croft,  tot  apitel- 
lant  James  T.  Oulbresth  and  Johnstone  ft 
Welch,  for  respondent 

JONBS,  J.  The  appeal  In  thU  caae  la 
from  an  order  refusing  to  refer  the  same  to 
the  master  for  the  purpose  of  taking  teetl- 
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mony.  The  motion  was  refused  on  tbe 
ground  "that  tbe  case  Involves  Issues  of  both 
an  equitable  and  a  legal  nature,  and  that  tbe 
legal  Issues  should  be  tried  by  a  Jury."  Tbe 
object  of  this  action  Is  to  compel  defendant 
to  pay  her  alleged  pro  rata  share  of  the  ex- 
penses and  losses  of  the  plaintiff  associa- 
tion, pursuant  to  the  charter  of  tbe  associa- 
tion and  defendant's  contract  when  she  was 
a  member  thereof,  and  to  this  end  to  fore- 
close an  alleged  lien  therefor  on  certain  de- 
scribed property,  claimed  to  have  been  as- 
signed and  pledged  to  said  association  by  de- 
fendant The  cause  of  action  stated  In  the 
complaint  Is  one  solely  of  equitable  cogni- 
sance. Association  v.  Bunch,  46  S.  C.  650,  24 
8.  E.  503.  The  answer,  consisting  in  gen- 
eral and  specific  denials  of  the  allegations  of 
the  complaint,  raises  no  issue  of  fact  sep- 
arate and  distinct  from  the  equitable  cause 
of  action  stated  in  tbe  complaint  Tbe 
cause  being  one  in  eqaity,  and  there  being 
no  issue  raised  therein  involving  the  recov- 
ery of  money  only,  or  of  specific  real  or 
personal  property,  a  trial  by  jury  of  any  Is- 
sue of  fact  in  this  case  Is  not  demandable 
as  matter  of  right  Code,  f  274;  Hughes  v. 
Kirkpatrick,  37  S.  C.  168,  16  &  B.  912;-  Mc- 
lAurin  V.  Hodges,  43  S.  C.  192.  Tbe  issues 
raised,  therefore,  are  triable  by  tbe  conrt, 
subject  to  the  right  of  the  conrt  to  refer  any 
issue  to  a  jury  pursuant  to  section  274  of 
the  Code  and  rule  28  of  the  circuit  court,  or 
to  refer  to  a  referee  or  master,  as  provided 
in  sections  292  and  293  of  tbe  Code.  In  this 
case  there  was  no  application  for  the  refer- 
ence of  any  issue  for  trial,  but  the  applicar 
tion  was  merely  for  a  referee  to  take  testi- 
mony. Tbe  court  has  power,  of  course,  to 
order  such  a  reference,  but  the  granting  or 
refusal  of  such  an  order  is  discretionary. 
McSween  v.  McCown,  Zl  S.  O.  372.  It  is 
true  in  this  case  that  the  refusal  to  order 
such  reference  was  based  upon  an  errone- 
ous view  that  there  were  Issues  of  fact  there- 
in triable  by  Jury  as  matter  of  right,  but 
tUs  view  In  no  wise  prejudiced  or  concluded 
appellant  Tbe  judge  did  not  refuse  to  try 
ttie  cause  sitting  as  chancellor,  for  the  rec- 
ord expressly  states  that  neither  party  was 
ready  for  trial;  nor  did  be  indicate  what  Is- 
sues were  properly  triable  by  a  jury;  nor 
did  be  undertake  to  order  for  trial  by  jury 
any  issue  properly  triable  by  the  court  Tbe 
order,  therefore,  in  no  wise  trammeled  any 
succeeding  judge,  who  could  proceed  to  dis- 
pose of  the  case  as  if  the  order  complained 
of  bad  not  been  made.  This  would  dispose 
of  the  appeal  on  its  merits  if  tbe  order  was 
appealable,  but  the  order  Is  not  appealable 
under  section  11  of  tbe  Code.  It  does  not 
affect  any  substantial  right  of  appellant  in 
thUi  action,  nor  Is  it  an  order  Involving  the 
merits.  A  reference  for  tbe  purpose  of  tak- 
ing testimony  is  not  demandable  as  matter 
of  right  in  an  equity  cause,  hence  an  order 
denying  such  reference  does  not  Involve  tbe 


merits  of  the  action.  Du  Font  v.  Du  Boa, 
33  8.  C.  395,  11  S.  E.  1073.  This  case  U  not 
like  McLaurin  v.  Hodges,  43  S.  C.  190,  20  S. 
E.  991,  In  which  was  entertained  an  appeal 
from  an  order  referring  certain  Issues  to  a 
Jury  for  trial  as  matter  of  right  which  were 
properly  triable  by  the  court  In  this  case, 
as  stated,  there  was  neither  refusal  to  try 
by  tbe  proper  tribunal  nor  any  reference  of 
any  issue  to  a  Jury.  Tbe  order  was  a  mere 
refusal  to  order  a  reference  to  take  testi- 
mony, which  appellant  could  not  demand  aa 
matter  of  right    The  appeal  is  dismissed. 


(5s  s.  c.  va> 
SAUNDERS  V.  A.  a  PHELPS  CO. 

(Supreme  Court  of  South  Carolina.    Sept  16^ 

1898.) 
Qambliko  Cokibactb— Cotton  Foturbs— Rishti 

AND  BbMBUIBS. 

Rev.  St  i  1861,  provides  that  any  person 
contracting  for  the  sale  of  cotton,  etc.,  who 
shall  pay  money  to  any  person  on  account  of  a 
loss  sustained  on  such  contract  may  recover  the 
amount  so  lost  from  the  person  to  whom  he 
paid  the  same.  It  also  provides  that  any  pei^ 
son  who  shall  act  as  agent  or  middleman  in 
making  "any  inch  contract,"  or  receive  and 
forward  any  moneys  in  furtherance  thereof, 
shall  be  liable  to  hia  raincipal  or  payor  for  th» 
amount  so  rectived.  HM,  that  the  words  "any 
snch  contract"  refer,  not  to  the  first  part  of  the 
section,  but  to  section  1859,  which  provides  that 
all  contracts  for  the  future  delivery  of  cotton, 
etc.,  shall  be  void  unless  it  was  the  intention 
of  tbe  parties  that  there  should  be  an  actual 
delivery  in  kind;  and  hence  a  person  need  not 
have  sustained  a  loss  by  reason  of  the  contract 
in  order  to  recover  moneys  paid  another  who- 
acts  as  agent  or  middleman. 
Mclver,  C.  J.,  dissenting. 

Appeal  from  common  pleas  circuit  court  <^ 
Sumter  county;   Ernest  Gary,  Judge. 

Action  by  George  M.  Saunders  against  the 
A.  C.  Phdpa  Company.  From  an  order  sus- 
taining a  demurrer  and  dismissing  tbe  com- 
plaint, plaintiff  appeals.    Reversed. 

A.  B.  Stnckey,  for  appellant  Lee  ft  Molae^- 
for  appellee^ 

GARY,  A.  J.  The  action  herein  was  brougbi 
upon  the  following  complaint  which  alleges: 
"(1)  That  tbe  defendant  Is  a  corporation  duly 
chartered  under  tbe  laws  of  the  state  oC 
South  OaroUuL  (2}  That  on  the  2l8t  day  et 
July,  1897,  the  pbUntiff  contracted  with  tbe 
defendant  to  inake  a  sale  for  him  of  cotton, 
tat  future  delivery,  to  wit.  In  November,  1897, 
and,  to  cover  tbe  loss  that  mlgbt  be  sustain- 
ed in  such  sale^  paid  over  to  the  defendant 
as  a  margin  the  sum  of  one  hundred  and' 
fifty  dollars,  and  took  its  receipt  for  the  same. 
That  the  said  contract  was  made  between  th« 
plaintiff  and  tbe  defendant,  without  inten- 
tion on  tbe  part  of  either  that  tbe  said  co^ 
ton  should  be  actually  delivered  in  kind  by 
the  plaintiff  or  received  In  kind  by  tbe  de- 
fendant or  tbe  person  to  whom  they  might 
sell,  and  it  was  in  fact  no  more  nor  leas  tbaa- 
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an  act  of  gambling  In  cotton  futaree.  @) 
Tbat  the  defendant  failed  to  carry  out  its 
contract  witb  tbe  plaintiff,  and  on  demand 
has  refused  to  repay  him  tbe  said  sum  of  one 
hundred  and  fifty  dollars,  and  lias  become  lia- 
ble to  pay  bim  tbe  said  sum,  under  tbe  pro- 
Tlslon  of  section  1861  of  tbe  Revised  Statutes, 
plaintiff  having  brougbt  tbls  action  witbin 
three  montbs  from  tbe  payment  to  tbe  de- 
fendant of  tbe  said  sum."  Tbe  defendant  de- 
mnrred  to  tbe  complaint  on  tbe  ground  tbat 
It  does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action,  in  tbat  It  does  not  al- 
lege tbat  tbe  plaintiff  bas  paid  to  tbe  defend- 
ant any  sum  or  sums  of  money  for  and  on 
iccount  of  a  loss  sustained  by  reason  of  tbe 
alleged  contract,  and  on  tbe  further  ground 
that  tbe  plaintiff  cannot  recover  tbe  amount 
sued  for,  because  said  transaction  vras  void 
and  illegal  by  tbe  common  law  and  by  stat- 
ute. The  demurrer  was  sustained,  and  tbe 
plaintiff  appealed. 

Section  1869  of  the  Revised  Statntes  pro- 
vides tbat  all  contracts  for  tbe  future  deliv- 
ery of  cotton,  etc..  shall  be  null  and  void  tin- 
less  It  was  the  Intention  of  tbe  parties  that 
there  should  be  an  actual  delivery  In  kind. 
Section  1860  provides  tbat  in  aJl  actions 
brougbt  to  enforce  such  contracts,  or  to  col- 
lect any  note  or  other  evidence  of  indebted- 
ness, etc.,  the  burden  of  proof  shall  be  on  the 
plaintiff  to  show  tbat  an  actual  delivery  in 
kind  was  intended.  Section  1861  la  as  fol- 
tows:  "Section  1861.  Any  i)er8on  or  persons 
•o  contracting,  bargaining,  or  agreeing  for 
the  sale  or  transfer  of  any  of  the  aforesaid 
commodities.  In  violation  oC  the  provisions  of 
this  article,  who  shall  pay  over  to  any  per- 
son or  persons  any  sum  or  sams  of  money  for 
and  on  account  of  a  loss  sustained  by  reason 
of  such  contract,  bargain  or  agreement  shall 
be  at  liberty,  within  three  montbs  next  en- 
suing after  such  payment,  to  sue  and  recover 
the  amount  so  lost  and  i>aid,  or  any  part 
thereof,  from  tbe  person  or  persons  to  whom 
he  or  they  shall  have  paid  tbe  same,  with 
costs  of  suit,  by  actlMi,  to  be  prosecuted  In 
any  conrt  of  competent  jurisdiction;  and  the 
oath  of  the  loser  that  he  has  actually  paid 
over  the  money  to  the  party  against  whom 
the  acticm  Is  brought  shall  be  regarded  as 
prima  facie  establlsblng  tbe  case  against 
Brush  party;  avd  any  person  who  thaU  act 
cu  agent  or  middleman  in  the  making  or 
execution  of  any  such  eontract,  or  who  $hall 
accept  or  receive  and  forward  any  moneya, 
drafts  or  bills  of  exchange  in  furiherdnoe 
thereof,  shall  2>e  held  UcibU  in  an  action  by 
the  party  to  recover  the  amount  or  value 
of  Vie  money  so  received,  or  th«  value  of  the 
draft  or  bill  of  exchange  so  accepted  or  for- 
warded." The  allegations  of  the  complaint 
show  tbat  tbe  defendant  was  tbe  agent  of 
the  plaintiff  for  the  purpose  of  making  tbe 
sale  therein  mentioned.  Section  1801  may 
properly  be  divided  into  two  parts:  First, 
tbat  whldi  refers  to  the  parties  to  tbe  con- 


tract for  future  delivery;  and,  second,  that 
which  relates  to  agents  and  middlemen  (which 
we  have  italicised).  In  this  way  alone  can 
full  force  and  effect  be  gives  to  tbe  entire 
section.  Tbe  first  part  was  amply  sufficient 
to  embrace  agents  and  middlemen,  and  there 
would  have  been  no  necessity  for  tbe  second 
part  if  it  had  not  been  intended  that  the 
provisions  of  tbe  two  parts  should  be  re- 
garded as  separate  and  distinct  The  itali- 
cised words  "any  such  contract"  refer  to  sec- 
tion 1869,  and  not  to  tbe  first  part  of  sec- 
tion 1861.  It  was  therefore  not  necessary  for 
the  plaintiff  to  have  sustained  a  loss  beifors 
his  cause  of  action  accrued.  This  construc- 
tion is  In  harmony  with  the  statute  which 
was  Intended  to  break  up  the  practice  of  gam- 
bling In  cotton  futures,  which  bas  caused  so 
much  ruin  throughout  the  land.  But  even 
if  tbe  complaint  did  not  state  facts  sufficient 
to  constitute  a  cause  of  action  under  the 
statute,  It  was  not  demurrable  if  it  stated  a 
cause  of  action  at  common  law.  Tbls  ruling 
is  In  harmony  with  the  case  of  Oartln  v.  Rail- 
road Co.,  43  S.  C.  221,  20  S.  B.  979,  In  which 
the  court  says:  "If  two  causes  of  action  were 
set  forth  in  the  complaint  without  being  sep- 
arately stated,  the  defendant  It  is  true,  bad 
the  right  to  make  a  motion  that  the  com- 
plaint be  made  more  definite  and  certain,  or 
if  allegations  were  made  which  were  unnec- 
essary to  sustain  the  cause  of  action  stated 
in  tbe  complaint  to  make  a  motion  to  strike 
out  such  allegations  as  irrelevant  and  as  sur- 
plusage. Pom.  Rem.  &  Rem.  Rights,  |i  447, 
451.  If  the  defendant  waived  such  objections 
by  failing  to  make  such  motions,  then  the 
plaintiff  bad  the  right  to  the  relief  to  which 
all  the  allegations  showed  be  was  entitled. 
The  plaintiff,  when  the  allegations  of  the 
complaint  are  appropriate  to  either  of  two 
causes  of  action,  may  be  required,  upon  mo- 
tion of  the  defendant  to  make  bis  election  as 
to  the  cause  of  action  upon  which  he  will  pro- 
ceed to  trial.  Westlake  v.  Farrow,  84  8.  O. 
270,  13  S.  E.  469;  Hammond  v.  Railroad  Co., 
15  S.  C.  10;  HeUams  v.  Swltzer,  24  S.  a  88." 
Also  with  the  case  of  Conner  v.  Ashley,  40  S. 
C.  478,  27  S.  E.  473,  in  which  the  court  uses 
this  language:  "A  complaint  is  not  demur- 
rable when  its  allegations  show  that  the 
plaintiff  is  entitled  to  some  relief,  although 
he  is  not  entitled  to  the  relief  for  which  he 
prays." 

Tbe  allegations  of  the  complaint  as  w« 
have  said,  are  to  the  effect  tbat  the  defend- 
ant was  tbe  agent  of  the  plaintiff,  and  that 
it  refused  to  comply  with  tbe  requirements  of 
Its  contract  or,  after  demand,  to  refund  to 
the  plaintiff  his  money  which  be  bad  intrust- 
ed to  it  for  the  purpose  of  making  the  sale 
therein  mentioned.  The  case  of  Bernard  v. 
Taylor  (Or.)  81  Pac.  968,  was  an  action 
against  a  stakeholder  to  recover  money  which 
had  been  deposited  with  him  as  a  wager  on 
a  foot  race,  but  before  the  race  was  run,  a 
demand  was  made  upon  the  stakeholder  by 
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the  plaintiff  for  a  retom  of  the  money  vrhich 
be  had  deposited  with  him.  In  that  case  the 
court  uses  the  following  language:  "The 
general  rule  is  that  the  law  will  not  Inter- 
fere in  favor  of  either  party  In  pari  delicto, 
but  will  leave  them  In  the  condition  in  which 
they  are  found,  from  motives  of  public  policy. 
There  is  no  doubt,  where  money  has  been 
paid  on  an  Illegal  contract,  which  has  been 
executed,  and  both  parties  are  in  pari  delicto, 
the  courts  will  not  compel  the  return  of  the 
money  eo  paid.  But  the  cases  show  that  an 
Important  distinction  Is  made  between  ezecu> 
tory  and  executed  illegal  contracts.  While 
the  contract  is  executory,  the  law  will  neither 
enforce  it,  nor  award  damages;  but,  if  it 
is  already  executed,  nothing  paid  or  delivered 
can  be  recovered  back.  So  that,  while  the 
contract  is  executory,  the  party  paying  the 
money  or  putting  up  the  property  may  re- 
scind the  contract,  and  recover  back  his 
money.  This  arises  out  of  a  distinction  be- 
tween an  action  In  affirmance  of  an  illegal 
contract  and  one  in  disaffirmance  of  it  In 
the  former  such  aa  action  cannot  be  main- 
tained, but  in  the  latter  an  action  may  be 
maintained  for  money  had  and  received.  The 
reason  is  that  the  plalntlfTs  claim  is  not  to 
enforce,  but  to  repudiate,  an  Illegal  agree- 
ment Whart  Cont  {  354.  In  such  case 
there  Is  a  locus  penltentlse.  The  wrong  is 
not  consummated,  and  the  contract  may  be 
rescinded  by  either  party.  In  Edgar  v.  Fow- 
ler, 3  East,  225,  Lord  Ellenborough  said:  'In 
Illegal  transactions  the  money  has  always 
been  stopped  while  it  is  in  transitu  to  the 
person  entitled  to  receive  it'  As  Lord  .Tnstice 
Melllsh  said:  To  hold  that  the  plaintiff  is 
entitled  to  recover  does  not  carry  out  the 
Illegal  transaction,  but  the  effect  is  to  put 
everybody  in  the  same  situation  as  they  were 
before  the  illegal  transaction  wa^  determined 
upon,  and  before  the  parties  took  any  steps. 
If  money  is  paid  or  goods  delivered  for  an 
illegal  purpose,  the  person  who  has  so  paid 
the  money  or  delivered  the  goods  may  re- 
cover them  back  before  the  Illegal  purpose 
is  carried  out;  but  if  he  waits  till  the  illegal 
purpose  is  carried  out  or  if  he  seeks  to  en- 
force the  Illegal  transaction.  In  neither  can 
be  maintain  an  action.'  " 

The  rule  is  thus  stated  in  8  Am.  &  Bng. 
Enc.  Law,  p.  1014:  "Although  it  has  been  the 
policy  of  the  law  to  leave  parties  to  an  Illegal 
transaction  where  It  found  them,  by  refusing 
relief  to  either  in  respect  thereof,  it  has,  on 
the  other  hand,  never  regarded  property  or 
money  employed  therein  or  produced  there- 
by aa  conunon  plunder,  to  be  seized  or  re- 
tained by  others  in  no  way  interested  in  such 
business.  Consequently,  although  an  agent 
has  taken  an  active  part  in  gambling  trans- 
actions on  behalf  of  his  principal,  if  be  has 
received  money  belonging  to  the  principal 
and  accruing  from  such  business,  by  way  of 
profits  upon  dealings  in  differences,  be  cannot 
defend  himself  in  a  court  of  law,  against 


liability  to  accotrnt  therefor,  by  showing  such 
unlawful  business  and  his  connectloD  there- 
with aa  such  agent"  The  following  hm- 
gnage  from  the  case  of  Norton  v.  Blinn,  39 
Ohio  St  145,  is  quoted  with  approval  hi  the 
case  of  Oist  v.  Telegraph  Co.,  hereinafter 
mentioned,  to  wit:  "It  is  contrary  to  public 
policy  and  good  morals  to  permit  employes, 
agents,  or  servants  to  seize  or  retain  the 
property  of  their  principal,  although  it  may 
be  employed  in  illegal  business,  and  under 
their  control.  No  consideration  of  public 
policy  can  Justify  a  lowering  of  the  standard 
of  moral  honesty  required  of  persons  in  these 
relations."  Mr.  Chief  Justice  Mclver  thus 
states  the  principle  in  the  case  of  Olst  v. 
Telegraph  Co.,  45  S.  C,  at  page  872,  and  23 
S.  E.,  at  page  153:  "Indeed,  the  true  theory 
In  such  cases  Is  that  the  Illegal  business  out 
of  which  the  money  received  by  the  agent 
arises  Is  no  part  of  the  cause  of  action,  and 
is  not  necessarily  connected  therewith;  the 
real  cause  of  action  being  money  had  and 
received  by  the  agent  for  the  use  of  his 
principal.  This  is  the  principle  upon  which 
the  cases  of  Andersons  v.  Moncrieff,  3  Desaus. 
Eq.  125,  and  Owen  v.  Davis,  1  Bailey,  315, 
cited  in  supiK)rt  of  the  decision  in  Tate  v. 
Pegues,  28  S;  0.  463,  6  a  B.  296,  rest;  for 
as  said  by  O'Neall,  J.,  in  Owen  v.  Davis: 
Ktee  who  receives  money  to  the  use  of  an- 
other on  an  illegal  contract  cannot  retain  it 
to  his  own  use  on  the  ground  of  the  illegality 
of  the  contract.' "  In  the  case  of  Tate  v. 
Pegues,  28  S.  a,  at  page  466,  and  6  S.  E., 
at  page  300,  Mr.  Justice  McOowan,  in  behalf 
of  the  court,  said:  "The  defendant  received 
the  property  of  the  plaintiffs  under  an  agree- 
ment to  sell  it  for  them;  and  he  cannot  now 
refuse  to  account  to  them,  upon  the  allega- 
tion that  there  was  a  law  in  the  state  for- 
bidding the  sale,  especially  as  he  appropriated 
a  portion  of  the  property  so  received  to  his 
own  use."  In  the  case  of  Andersons  v.  Mon- 
crieff, supra,  the  court  uses  this  language: 
"The  suit  is  not  brought  to  recover  a  coit 
out  of  the  defendant's  pocket  of  his  own 
money;  it  is  to  make  him  pay  money  which 
he  has  received  as  the  agent  and  for  the  use 
of  the  complainant  It  would  be  monstrous 
that  the  defendant  should  be  permitted  to 
keep  the  money;  and  the  decided  cases,  fol- 
lowing the'  principle  of  abstract  Justice,  show 
that  where  an  Illegal  transaction  has  tako^ 
place,  the  agent  who  has  received  the  money 
on  the  part  of  the  principal  shall  not  shelter 
himself  from  the  payment  of  it  to  bis  prin- 
cipal under  the  pretense  of  the  illegality  of 
the  original  transaction."  It  will  thus  be 
seen  from  the  foregoing  authorities  that  the 
complaint  stated  a  cause  of  action  at  common 
law,  both  on  the  ground  that  an  agent  has  no 
right  to  convert  to  his  own  use  the  money 
of  his  principal,  even  though  it  was  delivered 
to  him  for  an  illegal  purpose,  and  on  the 
ground  that  the  principal  has  the  right  to 
revoke  the  authority  of  an  agent  Koi  to  re- 
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cover  ftom  blm  money  whlcb  has  been 
placed  In  bis  bands  for  an  illegal  purpose,  at 
any  time  before  the  power  to  eflFect  the  lUegal 
contract  has  been  executed.  The  circuit 
judge  was  therefore  in  error  in  sustaining  the 
demurrer.  It  is  the  Judgment  of  this  court 
that  the  order  sustaining  the  demurrer  be  set 
•aide,  and  the  case  remanded  for  a  new  trial. 

JONES,  J.  I  concur  on  the  grotmd  that  the 
complaint,  under  a  liberal  construction,  con- 
tains allegations  which  tend  to  show  a  cause 
of  action  under  the  last  clause  of  section 
1861,'  which  provides  that  "any  person 
•  •  •  who  shall  acc^t  or  receive  •  •  • 
any  moneys  •  •  •  In  furtherance  thereof 
[L  e.  in  furtherance  of  the  making  or  execu- 
tion of  a  contract  for  the  future  delivery  of 
cotton,  etc.,  as  are  declared  void  under  sec- 
,  tlon  1859],  shall  be  held  liable  In  an  action  by 
the  party  to  recover  the  amount  or  value  of 
the  moneys  so  received,"  etc. 

McIVER,  C.  J.  (dissenting).  The  case  is  so 
fully  and  fairly  stated  in  the  opinion  of  Mr. 
Justice  OARY  that  any  restatement  here 
would  be  wholly  unnecessary.  The  question 
arises  under  a  demurrer  to  the  complaint,  up- 
on the  ground  that  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of 
action.  This  action  is,  confessedly,  brought 
for  the  recovery  of  money  paid  by  plaintiff  to 
defendant  in  pursuance  of  a  contract  which 
the  plaintiff,  In  bis  complaint,  shows  was  an 
Illegal  and  void  contract  under  our  statute 
law,  viz.  "gambling  In  cotton  futures";  and 
the  plaintiff,  in  his  complaint,  expressly 
t)ases  his  right  to  recover  upon  section  1861 
of  the  Revised  Statutes.  The  first  allegation 
ta  the  complaint,  after  the  formal  allegation 
of  defendant's  corporate  character,  is  "that 
on  the  2l8t  day  of  July,  1897,  the  plaintiff 
contracted  with  the  defendant  to  make  a  sale 
for  him  of  cotton  for  future  delivery,  to  wit, 
in  November,  1897,  and,  to  cover  the  loss 
that  might  be  sustained  In  such  sale,  paid 
over  to  the  defendant,  as  a  margin,  the  sum 
of  one  hundred  and  fifty  dollars,  and  took  its 
receipts  for  the  same."  It  will  be  observed 
that  there  Is  no  allegation  either  here  or  else- 
where in  the  complaint  that  defendant  made 
or  undertook  to  make  any  sale  of  cotton  for 
future  delivery,  to  wit,  in  November,  1897, 
and  no  allegation  of  any  loss  sustained  by 
plaintiff  by  reason  of  any  such  sale.  It  is  ob- 
vious, therefore,  that  the  complaint  falls  to 
state  the  facts  necessary  to  constitute  a 
cause  of  action  under  the  first  branch  of  sec- 
tion 1861  of  the  Revised  Statutes;  for  It  is 
th«e  declared  that  any  person  contracting 
for  the  sale  of  certain  commodities,  to  wit, 
cotton,  etc.,  for  future  delivery,  who  shall 
pay  to  any  person  any  sum  of  money  "for 
and  on  account  of  a  loss  sustained  by  reason 
of  such  contract,  bargain,  or  agreement,  shall 
be  at  liberty,  within  three  months  next  en- 
suing after  such  payment,  to  sue  and  recov- 


er the  amount  so  lost  and  paid,"  etc.  Now, 
It  is  obvious  that  the  complaint  falls  to  state 
facts  sufficient  to  constitute  a  cause  of  action 
under  the  first  branch  of  section  1861,  for 
there  Is  no  allegation  that  any  contract  for 
the  sale  of  November  cotton  had  been  made, 
and  .no  allegation  that  any  loss  had  been 
sustained  -by  reason  of  such  contract  In- 
deed, at  the  time  this  action  was  commenced, 
I  do  not  see  how  it  would  be  possible  to  as- 
certain whether  there  would  be  any  loss  sus- 
tained by  reason  of  a  contract  for  future  de- 
livery in  November,  even  if  such  a  contract 
had  been  alleged,  for  the  complaint  bears 
date  20th  of  October,  1897;  and  it  was  ad- 
mitted, in  open  court,  upon  the  argument 
here,  that  the  argument  was  commenced  on 
that  day.  It  seems  to  me  clear,  therefore, 
that  there  was  no  error  on  the  part  of  his 
honor.  Judge  Ernest  Gary,  in  holding  that 
the  complaint  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action  under  the  first 
branch  of  section  1861  of  the  Revised  Stat- 
utes, under  which  the  complaint  was  mani- 
festly drawn. 

It  is  said,  however,  that  the  complaint  may 
be  sustained  under  the  second  branch  of  sec- 
tion 1861  of  the  Revised  Statutes.  The  sec- 
ond branch  of  the  section  substantially  pro- 
vides that  any  person  who  shall  act  as  agent 
"In  the  making  or  execution  of  any  such  con- 
tract [by  which  I  understand  a  contract  for  the 
future  delivery  of  cotton],  or  who  shall  accept 
or  receive  any  money  in  furtherance  thereof," 
shall  be  liable  to  an  action  for  the  recovery 
of  the  money  so  received.  Here,  again,  there 
is  an  absence  of  the  material  allegation  that 
the  defendant,  as  agent  of  the  plaintiff,  made 
or  executed  any  contract  for  the  sale  of  cot- 
ton for  future  delivery;  and,  on  the  con- 
trary, the  allegation  In  the  second  para- 
graph of  the  complaint  negatives  the  idea 
that  the  money  sued  for  was  paid  to  defend- 
ant In  furtherance  of  the  making  or  execu- 
tion of  any  contract  for  the  sale  of  cotton  for 
future  delivery  which  defendant  agreed  to 
make,  but  which  Is  not  alleged  to  have  been 
made,  for  the  allegation  In  that  paragraph  la 
that  this  money  was  paid  "to  cover  the  loss 
that  might  be  sustained  In  such  sale,"  which 
does  not  appear  to  have  been  ever  made.  It 
seems  to  me  that  it  will  be  much  more  likely 
to  effect  the  wise  and  beneficent  purpose  of 
the  statute  to  hold  both  parties  to  the  strict- 
est compliance  with  the  provisions  of  the 
statute;  and,  when  either  party  Invokes  the 
aid  of  the  courts  to  obtain  the  privileges 
which  may  be  accorded  to  him,  he  should  be 
held  to  the  strictest  compliance  with  the 
conditions  of  the  statute  which  he  Invokes. 

Neither  do  I  think  that  this  complaint  can 
be  sustained  as  stating  a  cause  of  action  for 
money  had  and  received  at  common  law.  In  the 
first  place.  It  Is  not  framed  In  that  aspect; 
and,  even  If  It  could  be  so  regarded,  It  could 
not  be  sustained  under  the  case  of  Mordecal 
V.  Dawklns,  9  Rich.  Law,  262,  where  U  was 
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held  that  a  note  .gtven  for  money  lent  to 
game  with  is  void,  even  in  the  hands  of  an 
innocent  holder.  In  that  case,  O'NeaU,  Jr., 
in  delivering  the  opinion  of  the  court,  uses 
this  strong  language:  "We  have  therefore 
concluded,  on  a  full  review,  that  it  is  bet- 
ter at  once  to  say  that  not  only  the  security 
for  the  reimbursement  of  the  money  lent  to 
play  with  is  void,  but  also  that  the  money 
itself  cannot  be  recovered  back."  How  much 
stronger  Is  this  case,  where  it  appears  on  the 
face  of  the  complaint  that  one  of  the  parties 
to  a  gambling  contract  Is  seeking  to  recover 
back  money  placed  in  the  hands  of  another 
for  the  express  purpose  of  carrying  out  such 
illegal  and  Immoral  contract  The  case  of 
Tate  V.  Pegues,  28  S.  C.  463,  6  S.  B.  298,  dif- 
fers materially  from  this  case,  for  there  it 
did  not  appear  that  the  plaintiffs  had  any  In- 
tention of  violating  the  law.  They  simply 
employed  Pegues  as  their  agent  to  sell  fertil- 
izers,—a  contract  which,  as  said  in  that  case, 
"was  certainly  not  unlawful."  See,  also, 
comments  on  that  case  In  Gist  v.  Telegraph 
Co.,  45  S.  0.,  at  pages  371,  372,  and  23  S.  E., 
at  page  153.  See,  also,  the  remarks  of  Lord 
Mansfield  in  Bolman  v.  Johnson,  Cowp.  341, 
as  well  as  the  language  of  Dixon,  C.  J.,  in 
Clemens  v.  Clemens,  28  Wis.  637  (9  Am.  Rep., 
at  page  531),  both  quoted  with  approval  in 
MUhous  V.  Sally,  43  S.  C,  at  pages  324,  325, 
and  21  S.  B.,  at  page  270,  where  the  principle 
is  laid  down  that  "no  court  wiU  lend  Its  aid 
to  a  man  who  founds  his  cause  of  action  up- 
on an  Immoral  or  Illegal  act,"  even  though 
the  result  may  be  that  an  equally  guilty  par- 
ty obtains  an  advantage  thereby.  The  court 
simply  leaves  the  parties  in  pari  delicto  in 
the  situation  which  they  hare  placed  them- 
selves, and  win  not  extend  Its  aid  to  either 
party.  BostIck  v.  McClaren,  2  Brev.  .275; 
Harvln  v.  Weeks,  11  Bich.  Law,  at  page  608. 
Besides  all  this,  no  such  question  was  made 
before  the  circuit  Judge,  nor  was  it  presented 
by  any  of  the  exceptions,  and  hence  Is  not 
properly  before  this  court  It  seems  to  me, 
therefore,  that  the  Judgment  of  the  circuit 
court  should  be  aflSrmed. 
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PADGETT  V.  McALHANT  et  al..  Special 
Com'rs. 

(Supreme  Gonrt  of  Sonth  Carolina.    Sept  7, 
1898.) 

CouNTiBS  —  Fatmsrt  Or  Ct.AiM9— Injonctios- 
Maiwamus— Records— JoDOMEXTs— Fbbs 
OF  Clerk  ov  Court. 

1.  The  order  requiring  connty  commisgioners 
to  pay  a  claim  may  only  impound  in  their  hands 
funds  sufficient  to  pay  the  claim. 

2. 22  St  at  Large,  p.  595,  {  16,  providing  for 
the  creation  of  a  new  connty,  required  the 
clerk  of  the  circuit  court  of  a  connty  from 
which  the  new  one  was  made  to  make  copies 
of  all  conveyances,  mortgages,  and  liens  on  rec- 
wd  in  his  office  anecting  the  territory  embraced 
in  the  new  conn^.  add,  that  the  clerk  was 
required  to  copy  jndgment  rolls. 

i.  Under  22  St  at  Large,  p.  69B,  i  16,  reqnir* 


Ing  the  clerk  of  the  circuit  conrt  to  make  copies 
of  judgment  rolls  affecting  territory  in  the  conn- 
^  included  in  a  new  county  made  in  part  from 
the  old,  the  clerk  may  not  charge  for  the  work 
the  costs  provided  for  entering  up  judgments 
in  the  first  instance.  Be  may  charge  only  for 
a  copy  of  each  judgment  roll  and  the  certificate 
thereto. 

4.  Since  22  St  at  Large,  p.  595,  |  16,  organ- 
izing a  new  county,  makes  it  the  duty  of  the 
county  commissioners  to  pay  for  certain  work 
required  by  the  act  payment  may  be  compelled 
by  mandamus. 

Jones,  J.,  dissenting. 

Appeal  from  common  pleas  circuit  conrt  of 
Dorchester  county;  B.  C.  Watts,  Judge.- 

Petition  by  H.  D.  Padgett  St.,  against  T. 
O.  McAlhany,  L.  A.  Klauber,  R.  L.  Ferrell, 
D.  E.  Thrower,  B.  B.  Flrtibume,  Geddlngs 
Uderton,  and  Boach  Piatt,  as  special  commis- 
sioners for  Dorchester  coomty.  From  an  or- 
der granting  mandamus  and  an  order  of  In- 
junction, defendants  appeaL  Injunction  mod- 
fled,  and  cause  remanded. 

W.  M.  Fitch,  for  appellants.  J.  O.  Padgett 
and  Howell  &  Gruber,  for  respondent 

POPE,  J.  By  an  act  of  the  general  assem- 
bly of  the  state  of  South  Carolina,  entitled 
"An  act  to  establish  Dorchester  county,"  ap- 
proved 25th  day  of  February,  A.  D.  1897  (see 
22  St  at  Large,  p.  695),  and  by  section  2  there- 
of, the  appellants  were  named  as  commis- 
sioners, and  charged  with  the  duties  of  hav- 
ing the  boundaries  of  said  Dorchester  county 
surveyed  and  properly  marked,  as  well  as  to 
designate  and  establish  the  particular  site 
for  the  public  buildings  of  said  county,  and 
for  these  latter  purposes  to  receive  gifts  and 
grants  for  the  benefit  of  said  county,  so  far  as 
a  site  for  the  county  seat  may  require;  and, 
also,  with  the  power  to  enter  Into  proper  con- 
tracts therefor,  and  to  enforce  said  contracts 
according  to  their  terms  and  conditions;  witb 
the  power  to  said  commissioners  to  take  ood- 
veyances  to  themselves  of  lands  or  personal 
property  by  way  of  a  bonus  to  said  county; 
and  authority,  also,  to  convey,  by  deeds  or 
conveyances,  in  third  parties,  in  their  own 
names,  as  commlssloneni,  for  any  ot  the 
property  received  by  them,  as  aforesaid,  for 
the  use  of  Dorchester  county.  The  said  com- 
missioners were,  by  the  eighth  section  of  said 
act  declared  to  be  "the  proper  corporate  au- 
thorities of  Dorchester  county,  and  of  each 
of  the  townships  therein  and  thereof,  for  the 
purposes  of  this  act,"  and  said  commissioners 
had  the  power  to  organize  and  elect  their 
own  proper  officers.  They  were  required  tn 
keep  minutes  of  their  meetings  and  proceed- 
ings and  decisions,  and  have  a  seal.  It  re- 
quired that  four  members  of  the  board  of  sev- 
en members  should  constitute  a  qnorum  for 
the  transaction  of  business,  and  the  act  re- 
quired a  concurrence  of  four  memben  of  said 
board  to  pass  any  measure.  In  order  to  be 
binding.  Ths  said  commissioners  were  ao- 
thorized  to  Issue  and  sell  at  not  less  than 
par  $20,000  of  bonds  of  Dorchester  county. 
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and  use  said  proceeds  of  said  bonds  for  the 
j;>urpo8e8  of  said  coun'ty.  The  sixth  section 
of  said  act  provided  for  the  transfer  to  Dor- 
chester county  of  all  cases,  civil  and  criminal, 
-when  the  defendant  therein  resided  in  the 
territorial  limits  of  said  Dorchester  county, 
and  that  all  records  appertaining  thereto,  or 
commissions  and  other  papers  belonging  to, 
such  cases,  civil  -  and  criminal,  should  be 
transferred  to  Dorchester  county.  The  six- 
teenth section  of  said  act  required  the  clerk 
of  circuit  court  for  Colleton  and  Berkely 
counties,  respectively,  within  three  months 
after  a  county  seat  tot  Dorchester  county 
ishouM  be  selected,  to  make,  or  cause  to  be 
made,  "copies  of  all  conveyances,  mortgages, 
and  liens  of  kind  and  description  now  on 
record  in  their  respective  offices,  affecting 
or  pertaining  to  all  that  territory  embraced 
In  the  county  of  Dorcbestn  as  aforesaid. 
Provided.  ThsA  the  clerks  of  court,  as  herein- 
before stated,  shall  each  receive  for  making 
and  certifying  such  copies  one  half  of  the 
compensation,  and  no  more,  that  they  be  en- 
titled to  under  the  present  law  for  recording 
deeds,  conveyances,  mortgagee,  liens  and  oth- 
er papers  of  a  similar  character.  That  such 
copies  shall  be  made  In  substantial  books  to 
be  procured  for  said  purpose,  and  shall  be 
flled  with  the  commissioners  provided  for  in 
section  2  of  this  act,  or  thedr  successors  In 
office,  within  three  months  after  the  vote  Is 
declared  locating  the  county  seat  That  the 
cost  of  books  and  stationery  as  well  as  mak- 
ing the  copies  herein  required  and  all  other 
expenses  incident  to  the  same  shall  be  paid 
for  by  the  commissioners  provided  for  In 
section  2  of  this  act"  The  commlsaflMiers 
named  In  said  act  organized  thereunder. 

After  St  George  was  declared  the  county 
seat  of  Dorchester  county,  H.  D.  Padgett  the 
elder,  as  clerk  of  the  circuit  court  for  Colleton 
county,  caused  copies  of  conveyances,  mort- 
gages, and  liens  of  every  character  to  be 
made  and  presented  to  said  commissioners, 
with  a  bill  of  $7,394.68  as  his  charge  there- 
for. The  said  commissioners  declined  to  pay 
•aid  account  Hence,  on  the  3d  day  of  Janu- 
ary, 1898,  H.  D.  Padgett,  the  elder,  by  his 
petition,  applied  to  his  honor,  B.  C.  Watts,  at 
that  time  presiding  over  the  courts  of  com- 
mon pleas  of  the  Second  judicial  circuit,  to 
-which  circuit  this  said  Dorchester  county 
had  been  assigned,  praying  that  the  writ  of 
mandamus  should  be  Issued  to  said  commls- 
Bkmen,  requiring  them  to  pay  his  said  ain- 
count  Under  the  order  of  Judge  Watts, 
tlie  commissioners  made  their  return,  setting 
out  therein  their  grounds  for  refusing  to  pay 
said  account  and  praying  that  the  prayer  of 
the  petition  should  be  denied.  To  this  return 
the  said  H.  D.  Padgett  the  elder,  filed  an 
affidavit  The  matters  came  on  to  be  heard 
before  hla  honor,  Judge  Watts,  on  the  2lBt 
day  ct  January, .  1898,  and  on  the  next  day 
be  Issni>d  the  writ  of  mandamus  prayed  for. 
At  the  same  time  he  Issued  an  order  enjoin- 
ing the  said  commissioners  from  paying  out 


any  part  of  the  funds  In  thehr  hands  until 
they  had  obeyed  said  writ  From  both  these 
orders  the  said  commissioners  appeal,  and 
ask  this  court  to  reverse  the  same. 

It  was  unquestionably  an  error  for  Judge 
Watts  to  Issue  such  a  sweeping  order  of  in- 
junction as  that  granted  by  him.  It  was 
quite  enough  for  him  to  have  Impounded  in 
the  commissioners'  hands,  until  they  obeyed 
his  writ  of  mandamus,  the  sum  of  $7,391.68, 
which  amount  was  all  that  the  petitioner 
claimed  to  be  due  him  by  the  said  commis- 
sioners, for  there  were  other  duties  Imposed 
by  law  upon  said  board  besides  providing 
payment  for  the  petitioner's  services  under 
said  act  To  this  extent  certainly,  the  order 
of  Injunction  must  be  modified. 

The  serious  contention  Is  over  the  account 
for  $7,394.68,  which  the  petitioner  seeks  to 
have  respondents  pay,  and.  In  order  that  this 
may  appear  in  its  true  light,  the  account  It- 
self should  be  reproduced.  It  was  as  fol- 
lows: 

Dorchester  County,  In  Acct  with  H.  D.  Pad- 
gett for  Transcribing  Sundry  Records,  to  wit: 

Mortgage  Beal-EJstate  Books,  6,  No.  1,485. 
43  lines  per  page,  10  woids 

per  line,  430. 
600  pagee  per  lx>ok  X,  430 

words    258.000 

6  books  X,  258,000  words.  1,548,000 
1.548,000.  at  5c  per  hundred  words. .  $   774  00 

419  satisfactiona  at  12Mi. 62  37 

14,850      mortgages.       No. 

words  to  indexes  30 44.550 

44.550  words,  at  5c.  per  100  words. .  22  27 

1,485  certificates,  at  12% 185  62 

11,034  2« 
Mortgage  Personal  Property  Book,  No.  6. 

No.  mortgages,  pp.  1,537. 
43  lines  per  page,  10  words 

per  line,  430  words. 
3,115  pages  in  six  books. 
3,115  pages  X,  480  words 

to  page 1,339,450 

To  Indexing  1,537  mtgs.  pp. 
On    direct    and    cross,    30 

words  46,110 

1,385,560 
1,537  M.  pp.  X,  80  words. 

1,385.560,  at  5c.  per  100  words $    692  78 

1,537  certificates,  at  12% 192  12 

$   884  80 
Bin  of  Sale  Books,  No.  1.100. 

43  lines  per  page.   10 

words  to  line,  430  words. 
600  pages  in  Book  X, 

430  words  to  line. . .  258,000  words 
Indexing  1,100  bills  of 

sale,  80  words  each.    33,000  wwds 

291000 
281,000  words,  at  5c.  per  100  words. .  f   145  50 
1,100  cerUficates,  at  £^ 187  50 

I   283  00 

Chattd  Mtgs.  Books,  Nos.  1  &  2.    No.  1,512 
Mtgs. 

To  Indexfaig  1512  mtgs.,  less  $100,  at 

7%  ...." ?. $   118  40 

1612  certificates,  each  at  12Vi 189  00 

I   302  40 
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Liens  on  Crops,  Na  665. 

To  filing  565  liens,  at  7% $     42  87 

To  605  certificates,  at  iZ^ 70  62 

I   112  89 
Deeds,  No.  8,974. 

43  Nnes  per  page,  10  words 

to  line.  430. 
6,747  pages  in  10  books. 

5,747  pages  X.  430 2,471,210 

To  indexing  5,747  deeds,  30 

words 119,220 

2  590430 
2,590,430  words,  at  5c.  per  100  words.  $1,295  21 
8,794  certificates,  at  12^ 496  75 

$1,791  06 

Judgments. 

Judgments  by  default,  No.  443. 
Average  No.  of  words  per 

judgment 2,625 

2,625  words  X,  448  Jndg^ 

ments  1,162,875 

At  6c.  per  100  word $   581  43 

To   copying,    filing,    and   sealing  443 

summons,  at  2.5c 110  76 

To  copying,  and  filing,  and  sealing  443 

complaints,  at  25c 110  75 

To   copying,    entering,   and   enrolling 

443  judgments,  at  37%c 166  12 

To  recording  443  Judgments,  at  75c..  332  25 
To  certificates,  443  judgments,  at  25c.  110  75 
To  copying   orders,   final   judgments, 

443,ati2ViiC 66  87 

11,467  42 
Sealed  Note  Judgments,  No.  12& 

ATerage  words  per  judgments,  400. 
400  words  X.  128  judgments,  51,200, 

at  5c.  per  100  words |     2580 

To  copying,  filing  complaints,  128,  at 

25c   82  00 

To  copying,   entering,  and  enrolling 

judgments,  at  37^ 48  00 

To  recording  judgments,  128,  at  75c..  96  00 
To  making  certificates,  128»  at  25c. .         82  00 

$   233  60 

Transcripts  of  Judgments,  No.  128. 

Ayerage  words  pier  judgments,  200. 

200  words  X,  128  judgments,  25,- 
600.  at  5c.  per  hundred  words f      12  60 

To  copying,  filing  transcripts  of  jud^ 
ments,  128,  at  12% 16  00 

To  entering  and  enrolling  trans- 
cripts, 128,  at  37% 48  00 

To  making  certificates,  128,  at  25c. . .         82  00 

$   106  80 
Judgments,  Foreclosure,  and  Partition,  Na  194. 

Average  words  per  judgments,  5,500. 

6,500  words  X,  194  judgments,  1,- 
067,000,  at  5c.  per  hundred  words. .  $    633  60 

To  copying,  filing,  and  sealing  104 
acmimons,  at  25c 48  60 

To  copying,  filing,  and  sealing  194 
complaints,  at  25c 4S  60 

To  copying,   filing,   and  sealing  194 

'    answers,  at  liiS%c 2486 

To  entering  and  enrolling  194  Jodg- 
mente,  at  37%c 72  76 

To  recording  judgments  for  fore- 
closure, partition,  and  orders  and 
reports,  averaging  1.300  words  per 
Judgment,  at  5c  per  100  words. ..  65 

To  recording  judgments  and  orders, 
194,  at  65c 126  10 

To  certificates.  194,  at  26e 48  60 

I   902  10 


Oiand  Total. 

Judgments  by  default,  etc Sl,467  42 

Judgments  sealed,  notes,  etc 233  60 

Judgments,  transcripts 108  80 

Judgments,  foreclosure,  etc 902  10 

Total  am't  for  copying  895jadK- 
menta  $2,711  92 

13  names  registered,  at  12% $        1  62 

13  certificates,  at  12% 1  62 

$     Tii 

Filing  16  notaries,  at  12%..  ?2  00 

Certificates,  10  at  12% 2  00 

4  00 

Recording  8  statutory  liens,  at  60. . .  4  00 

Recording  8  charts,  at  50 4  00 

Recording  12  homesteads,  at  60....  6  00 

Recording  288  plats,  at  75 $   216  00 

288  certificates,  at  12% 36  00 

$    262  00 

Grand  TotaL 

Mortgages  of  real  estate $1,034  26 

Mortgages  of  personal  property 884  90 

Bills  of  sale 283  00 

Chattel  mortgages,  less  $100 302  40 

Iviens   on   crops 112  99 

Physicians    325 

Notary   public   4  00 

Statutory   liens    4  00 

Charter    4  00 

Homesteads    6  00 

Deeds    1,79196 

Plato   252  00 

4.682  76 
Judgments    2,711  92 

$7,394  «S 

We  have  reproduced  this  account  of  the 
petitioner  in  its  entirety,  in  order  that  our 
observations  touching  the  same  naay  be  now 
readily  apprehended.  There  can  be  no  ques- 
tion that  the  intention  In  passing  this  act, 
BO  far  as  the  work  required  of  tbe  petitioner 
Is  concerned,  was  that  the  records  of  the 
new  county  of  Dorchester  should  show  tbe 
deeds,  mortgages,  chattel  and  real,  and  all 
judgments  affecting  persons  and  property,  in 
such  new  county,  which  existed  in  the  county 
of  Colleton  while  such  persons  and  property 
were  embraced  In  Colleton  county.  While 
the  terms  of  the  act  seemed  to  Indicate  that 
such  deeds,  mortgages,  and  Judgments  should 
be  recorded  in  books  by  the  petitioner  as 
clerk  of  the  circuit  court  for  Colleton  coun- 
ty, yet  an  examination  of  this  act  to  form 
Dorchester  county  will  show  that  such  work, 
■o  confided  to  the  petitioner,  would  also  In- 
clude certified  Judgment  rolls  which  are  not 
recorded  lo  books.  Nothing;  Is  more  common 
In  actions  to  try  title  to  land  than  to  rely 
upon  sales  made  under  Judgments,  and  in 
such  cases  it  Is  necessary  to  produce  the  en- 
tire Judgment  roll.  We  cannot  see  that  tbe 
objection  of  the  respondents  to  receiving  and 
paying  for  the  Judgment  rolls  simply  because 
the  same  are  not  recorded  in  boiAR  can  be 
maintained.  But  an  inspection  of  the  ac- 
count of  the  petitioner  shows  that  he  has 
there  entered  the  tax  costs  provided  for 
clerks  of  court  In  entering  up  Judgments  is 
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the  first  histance.  for  be  has  charged  on  aald 
account  the  tax  coat  charges  In  relation  to 
each  summons,  each  complaint,  each  judg- 
ment, as  though  the  parties  litigant,  plaintiff 
or  defendant,  were  having  their  judgiuenta 
entered  up  by  the  clerk  of  the  circuit  court 
immediately  after  the  same  were  obtained. 
The  act  of  the  general  assembly  did  not,  by 
Its  terms.  Justify  any  such  conclusion  by  the 
cierk,  for  all  be  was  legnired  to  do  was  to 
make  copies  of  these  records,  and  certify  to 
the  same.  The  account  by  the  petitioner 
shonid  be  pnrged  of  all  snch  charges,  and  he 
should  only  be  allowed  to  charge  for  a  copy 
of  each  judgment  roll  and  his  certificate  there- 
to. As  an  illustration  of  our  meaning:  In 
the  account,  as  presented  by  the  petitioner,  un- 
der the  head  of  "Judgments,"  be  enters  judg- 
ments by  default  to  443,  and  enters  'To  copy- 
ing, filing,  and  sealing  443  summons,  at  25 
cents  each,  $110.76."  "To  copying,  filing,  and 
scaling  443  complaints,  at  25  cents  each, 
$110.75."  "To  copying,  entering,  and  enroll- 
ing 44S  Judgments,  at  37V^  cents  each,  $16G.- 
12."  "To  recording  443  judgments,  at  75 
cents  each,  $332.25."  "To  certificates,  443 
Judgments,  at  25  cents  each,  $110.75."  "To 
copying  orders,  final  judgments,  443,  at  12V^ 
cents  each,  $55.37."  As  we  before  remarked, 
this  Is  all  wrong,  for  all  that  the  act  requir- 
ed of  the  petitioner  was  to  make  a  copy  of 
each  Judgment  roll,  and  place  his  certificate 
to  each  copy.  And  what  is  true  of  the  fore- 
going illustration  Is  also  true  of  his  charges 
on  what  he  styles  "Sealed  Note  Judgments, 
No.  128w"  So  of  his  "Transcripts  of  Judg- 
ments." So,  also,  of  his  "Judgments,  Fore- 
doeure  and  Partition,  No.  194."  All  of  these 
charges,  In  the  aggregate,  amount  to  $2,711.92. 
We  repeat  that,  under  the  act,  the  petitioner 
Is  only- allowed  to  charge  for  a  copy  of  each 
Judgment  roll  and  his  certificate  thereto.  It 
seems  that  the  circuit  judge  did  not  pass  up- 
on these  facts.  There  being  clear  error  in 
these  matters,  It  will  be  necessary  for  us  to 
remand  the  case  to  the  circuit  court,  with 
directions  to  have  the  amount  due  the  peti- 
tioner ascertained  according  to  the  directions 
herein  embodied. 

The  respondents  have  raised  a  preliminary 
Question  as  to  the  jurisdiction  of  the  circuit 
Judge  to  Issue  a  writ  of  mandamus.  It  is 
quite  true  that  this  board  la  clothed  with 
great  powers,  yet,  in  regard  to  the  copying 
ordered  to  be  done  for  the  commlSBioners, 
who  are  here  as  respondents,  by  the  peti- 
tioner, such  commissioners  are  directed  to 
pay  the  petitioner  for  his  work  In  accordance 
with  the  terms  of  the  act,  and  we  do  not  see 
why  the  writ  of  mandamus  may  not  Issue. 

It  Is  the  Judgment  of  this  court  that  the  or- 
der of  Injunction  issued  by  Judge  Watts, 
here  appealed  from,  be  so  modified  as  only  to 
require  the  commissioners  for  Dorchester 
county  to  hold  until  further  order  of  court 


the  sum  of  $7,394.68;  and  It  Is  the  further 
Judgment  of  this  court  that  the  cause  be  re- 
manded to  the  circuit  court,  for  the  purpose 
of  ascertaining  how  much  of  the  $2,711.02 
now  charged  in  petitioner's  account,  in  con- 
nection with  Judgments,  should  be  stricken 
from  said  account.  In  accordance  with  the 
principles  herein  announced. 

JONBS,  J.  I  am  compelled  to  dissent  In 
this  case.  In  the  first  place,  I  do  not  think 
It  competent  for  the  circuit  judge  In  manda- 
mus proceedings  to  determine  the  amount 
due  upon  the  disputed  account  In  this  case, 
and.  In  effect,  render  Judgment  thereon,  and 
Issue  an  order  to  compel  Its  payment  All 
that  he  had  power  to  do  was  to  compel  the 
special  commissioners  to  move  In  the  matter 
of  auditing  the  petitioner's  claim.  Assum- 
ing that  It  was  the  duty  of  the  special  com- 
missioners to  audit  said  claim,  the  exercise 
of  that  duty  InvolTed  discretion,  which  the 
circuit  judge  could  not  contract  by  manda- 
mus. Conceding  that  the  auditing  of  a  claim 
of  an  officer  for  salary  or  fees  fixed  by  law 
is  merely  ministerial,  as  held  laBlchland  Co. 
▼.  Miller.  16  S.  C.  251,  it  cannot  be  said  that 
the  passing  upon  the  petitioner's  claim  in  his 
case  Is  merely  ministerial,  for  In  passing  up- 
on this  claim  the  commissioners  would  neces- 
sarily be  compelled  to  determine  whether  the 
"conveyances,  mortgages,  and  Hens"  copied  af. 
fected  the  territory  embraced  in  the  county 
of  Dorchester,  and  whether  the  copying  was 
same  as  required  by  the  act;  matters  clearly 
luYolying  the  exercise  of  judgment  and  dis- 
cretion. In  the  next  place,  while  concurring 
In  the  view  of  the  majority  of  this  court  as 
to  the  Impropriety  of  allowing  charges  for 
certain  items  of  the  claim,  Inasmuch  as  the 
petitioner  can  only  charge  for  one-half  the 
usual  fees  "for  making  and  certifying  such 
copies"  In  a  substantial  book,  I  am  bound  to 
think  an  Improper  construction  has  been 
placed  upon  the  act  in  question  as  to  other 
charges.  The  sixteenth  section  of  the  act 
provides  for  copies  of  "all  conveyances,  mort- 
gages, and  liens  of  every  kind  and  descrip- 
tion now  on  record  in  their  respective  offi- 
ces, affecting  or  pertaining  to  all  that  terri- 
tory embraced  in  the  county  of  Dorchester. 
•  ♦  •  That  such  copies  [of  conveyances, 
mortgages,  and  liens  now  on  record]  shall  be 
made  In  substantial  books  to  be  procured  for 
said  purpose,"  etc.  It  appears  very  clear  to 
me  that  this  act  does  not  require  the  com- 
missioners to  pay  for  any  copy  of  any  con- 
veyance, mortgage,  or  Hen  not  recorded  In 
the  county  of  Colleton  or  Berkely,  and  not 
copied  by  the  petitioner  In  substantial  books. 
This  would  eliminate  from  the  account  char^ 
ges  for  mere  sheet  copies  of  the  Judgment 
roll,  or  any  part  thereof,  most  certainly  for 
mere  sheet  copies  of  parts  of  the  Judgment 
roll  not  recorded  or  required  to  be  recorded. 
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STATE  T.  DAVIS. 


(Supreme  Court  of  South  Carolina.    Sept  7, 

1808J 

CBixi^Ab  Law— CBABOsa  on  thb  Facts— Haku- 

LESS   EbBOU— HOMIOIDB— MANBLAtJQHTEB— AC- 
THOBITT  TO  AkBESY— RlOHT   OF  ReSISTANCB. 

1.  Under  the  provision  of  the  constitution  for- 
bidding jud);e8  to  charge  juries  with  respect  to 
matters  of  fact,  an  instruction  that  if  the  jury 
have  a  doubt  such  as  a  reasonable  man  would 
entertain  in  affairs  of  his  own  ooacern,  "under 
the  facts  and  evidence  as  strong  as  that  in  this 
case,"  that  would  be  a  reasonable  doubt,  is  er- 
roneous. 

2.  Where  accused  is  on  trial  for  killing  one 
who,  having  detected  him  in  stealing  from  a 
money  drawer,  attempted  to  arrest  him,  it  is 
a  ▼iolation  of  the  constitutional  provision  for- 
bidding judges  to  charge  juries  with  respect  to 
matters  of  fact  to  instruct  that  "in  this  case  the 
question  of  the  right  to  make  an  arrest  cannot 
arise." 

3.  Where  accused,  on  being  discovered  in  the 
commission  of  larceny,  was  seized  by  deceased, 
«nd  in  the  struggle  deceased  was  killed,  it  was 
error  to  charge  that  manslaughter  from  acci- 
dental but  negligent  killing  could  not  arise  in 
the  case. 

4.  Where  accused  was  canght  in  the  act  of 
stealing  by  the  owner  of  the  property,  and  in 
the  struggle  for  it»  recovery  the  owner  was  kill- 
«d,  the  statement  of  the  court  at  the  outset  of 
an  instruction  that  the  right  of  arrest  did  not 
arise  in  the  case  was  harmless,  where  the  court 
further  stated  that,  no  felony  having  been 
committed,  an  arrest  by  deceased  as  a  private 
individual  without  a  warrant  would  have  been 
illegal. 

5.  One  restrained  of  his  liberty  under  an  ille- 
gal arrest  may  use  necessary  force,  even  to  the 
taking  of  life,  to  make  his  escape. 

6.  Where  one  is  caught  in  the  act  of  stealing, 
the  owner  of  the  property  is  authorized  to  ar- 
rest him,  and  regaip  possession  of  the  property; 
and  this  regardless  of  the  value  of  the  prop- 
erty. 

Appeal  from  common  pleas  circuit  court  of 
Fairfield  county;  J.  C.  Klugh,  Judge. 

Henry  Davla  waa  convicted  of  murder,  and 
he  appeals.    Reversed. 

J.  K  McDonald  and  Jaa.  W.  Hanahan,  for 
appellant    J.  K.  Henry,  for  the  State. 

POPE,  J.  This  Is  the  second  time  tbls 
case  has  been  before  this  court  on  appeal. 
27  S.  E.  905.  It  seems  that  the  appellant  was 
again  convicted  of  the  murder  of  James  E. 
Snber  by  a  Jury  In  Fairfield  county.  The 
grounds  of  appeal  allege  that  the  clrcnlt 
Judge,  in  his  charge  to  the  jury,  commented 
on  the  facts.  In  violation  of  that  provision  of 
the  constltntion  which  interdicts  snch  a 
course.  By  the  brief  It  appears  that  the  cir- 
cuit judge  nsed  this  language:  "Now,  in  con- 
sidering tbls  whole  case,  Mr.  Foreman  and 
gentlemen.  If  yon  have  a  reasonable  doubt 
of  the  guilt  of  the  accused,  if  you  have  a  doubt 
in  considering  the  testimony  which  Is  well 
founded,— a  doubt  such  as  a  reasonable  and 
prudent  man  would  entertain  In  afCalra  of 
bis  own  ooncem, — under  the  facts  and  evi- 
dence a$  ttrong  as  that  in  this  ease,  that 
■joould  he  a  reasonable  doubt,"  etc.  (Italics 
ours.)  And  also  in  his  charge  he  said,  "In 
this  case  the  question  of  the  right  to  make 


an  arrest  cannot  arise."  As  to  the  first  Quo- 
tation, it  is  evident  that  the  circuit  Judge 
waa  betrayed  into  an  expression  of  his  opin- 
ion upon  the  weight  of  the  testimony.  So, 
also,  in  the  second  quotation,  it  appears  that 
unwittingly  the  circuit  judge  suffered  him- 
self to  state  what  was  his  Inference  from  tbe 
testimony  which  had  been  offered.  Such  a 
course  as  to  either  of  the  questions  waa  not 
open  to  the  judge.  By  the  constitution  be 
was  debarred  this  privilege,  and  both  In- 
stances present  reversible  error.  This  dis- 
poses of  the  second  and  fourth  grounds  of 
appeal. 

Another  question  is  as  to  the  power  of  the 
circuit  judge  in  his  charge  to  limit  the  in- 
quiry of  the  Jury  in  the  application  of  the 
facts  to  the  crime  of  manslaughter  by  de- 
claring that  manslaughter  from  the  acciden- 
tal but  negligent  killing  of  a  human  creature 
could  not  arise  In  this  case.  This  was  er- 
ror. It  Is  but  due  to  the  circuit  judge  to 
state  that  hia  charge  In  laying  down  tfie 
principles  of  law  touching  murder,  man- 
slaughter, and  self-defense  were  admissibly 
put,  and  It  Is  to  be  regretted  that  these  mis- 
takes have  occurred. 

The  last  Question  presented  by  the  appeal 
is  that  relating  to  an  alleged  error  In  the 
circuit  Judge  In  his  reference  to  the  second 
request  to  charge,  which  requeevt  was  as  fol- 
lows: "Every  touching  of  the  person  of  an- 
other In  a  rude,  violent,  or  revengeful  man- 
ner, without  a  warrant,  except  in  cases  of 
felony,  is  in  law  an  assault,  which  the  person 
so  touched  has  a  right  to  resist,  and  against 
which  he  may  use  as  much  force  as  Is  neces- 
sary." The  language  of  the  charge  In  this 
connection  was  as  follows:  "In  this  case 
the  right  to  make  an  arrest  cannot  arise. 
The  law  In  this  state  has  been  correctly  stat- 
ed, and  has  been  established  In  this  very 
case,  because  it  existed  long  before  this  catte 
ever  arose,  that  a  private  person— that  is,  a 
person  not  an  oflScer  of  the  law— may  arrest 
another  who  is  guilty  of  a  felony,  either 
where  the  felony  Is  committed  in  view  of 
the  party  making  the  arrest  or  where  he  has 
reasonable  and  certain  information  that  a 
felony  has  been  committed.  But,  except  In 
cases  of  felony,  a  private  individual  has  no 
right,  under  the  law  of  this  state,  to  make 
an  arrest  There  is  nothing  In  tbls  case  to 
show  that  the  deceased  was  an  officer  of  the 
law,  and  there  Is  nothing  to  show— at  least 
there  la  no  sufficient  proof  to  show— that 
there  had  been  ia  felony  committed;  and 
therefore,  under  the  facts  of  this  case,  you 
would  be  bound  to  conclude  that.  If  be  were 
attempting  to  arrest  this  defendant  in  the 
legal  sense  of  restraining  or  detaining  blm, 
it  would  not  have  been  a  lawful  arrest  But, 
Mr.  Foreman  and  gentlemen,  the  mere  fact 
that  a  person  is  making  an  arrest  without  a 
warrant,  and  Is  making  an  Illegal  arrest,  will 
not  justify  the  party  being  arrested  In  tak- 
ing the  life  of  bis  assailant  It  ia  an  assault 
and  battery  for  a  man  without  a  warrant  to 
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make  an  arrest;  that  Is,  to  make  an  Illegal 
anest.  If  he  lays  bis  bands  on  a  party,  and 
arrests  him  illegally,  it  is  an  assault  and  bat- 
tery; and  an  assault  and  battery  may  be  re- 
pelled with  BO  much  force  as  may  be  necea- 
■ary.  But  the  mere  restraining  a  man — de- 
priving him  for  a  time  of  his  liberty— would 
not  justify  the  other  In  taking  his  life.  The 
la-w  only  allows  the  plea  of  self-defense 
where  the  act  is  done  in  defense  of  life  and 
limb,  not  In  the  defense  of  liberty;  and,  for 
the  very  manifest  reason  that  a  man  In  dan- 
get  of  losing  his  life  or  of  receiving  serions 
barm  to  his  body  is  Imperiled,  the  necessity 
exists  for  bis  immediate  action.  In  order  to 
defend  himself  against  such  danger.  But  If 
It  Is  a  mere  restraint  of  his  liberty.  It  is  bet- 
ter, and  the  law  would  hold  it  to  be  his  duty, 
to  submit  even  to  illegal  restraint,  rather 
than  to  take  the  life  of  bis  fellow  man,  be- 
cause the  law  famishes  abundant  means  for 
bim  to  regain  his  liberty,  and  affords  him 
sufficient  remedy  for  Illegal  restraint;  but  It 
cannot  afford  to  him  sufficient  remedy  for 
the  taking  of  his  life,  or  for  inflicting  such 
lainty  upon  his  person  aa  may  result  In  per- 
manently maiming  him;  and  therefore  it  per- 
mits a  man  to  exercise  such  force  as  may 
even  result  in  taking  the  life  of  his  assail- 
ant where  his  own  life  or  personal  security— 
the  security  of  his  body— is  involved.  So, 
with  these  comments,  I  charge  yon  the  sec- 
ond proposition  of  law."  We  remark  that, 
although  the  language  of  the  circuit  judge, 
when  he  spoke  of  the  right  of  arrest  not  aris- 
ing In  this  case,  might.  If  it  had  occurred 
without  any  explanatory  words  from  the 
judge,  have  occasioned  some  criticism,  yet, 
following  these  words,  as  he  did,  with  the 
fullest  explanation,  there  is  no  reversible  er- 
ror, so  far  as  this  language  is  concerned.  A 
mnch  more  serious  question  arises  where  the 
circuit  judge  comes  to  discuss  the  right  of 
a  man  to  relieve  himself  from  an  Illegal  ar- 
rest We  cannot  hold  that  the  judge  has 
stated  the  law  of  this  state  on  this  subject 
The  constitution  sacredly  guards  life,  libera 
ty,  and  property  of  the  citizen,  and  our  laws 
have  always  upheld  the  sacred  boon  of  liber- 
ty. In  the  last  edition  of  the  American  & 
BIngllsh  Encyclopedia  of  Law  (at  page  852  of 
volume  2)  occur  these  words:  "An  unlawful 
arrest  vests  no  authority  In  the  one  arrest- 
ing; hence  one  arrested  may  lawfully  es- 
cape, if  iMsslble,  and  he  has  the  right  to  use 
as  much  force  as  may  be  necessary  to  re- 
gain bis  liberty,  even  to  the  actual  taking  of 
life."  We  cannot  agree  that  the  circuit 
judge  is  correct  in  laying  down  the  law  so 
as  to  maintain  a  distinction  between  the 
right  of  man  to  resist  an  injury  to  life  or 
body  and  his  right  to  resist  an  invasion  of 
his  personal  liberty,  for  each  of  the  three  oo- 
raples  the  same  plane.  This  position  by  no 
means  lays  down  the  rule  that  a  man  may 
kill  his  assailant  to  protect  any  one  of  the 
three,  but  It  Is  the  province  of  the  jury  to 
determine  if  the  facts  and  circumstances  sur- 


rounding each  case  would  jnstlfy  the  taking 
of  the  life  of  the  person  who  shall  seemingly 
jeopardize  life,  or  serious  bodily  injury,  or 
the  liberty  of  the  person  assailed.  While  all 
this  is  true.  It  does  seem  to  the  writer  of  this 
opinion  that  when  a  thief  Is  detected  with 
the  goods  of  the  owner,  by  such  owner, 
while  such  thief  Is  in  the  bouse  or  on  the 
premises  of  the  owner,  such  owner  Is  justi- 
fied in  making  efforts  to  regain  his  property 
from  such  thief,  even  if  he  has  to  use  force 
to  accomplish  his  purpose.  It  seems  idle  to 
say  that  if  the  goods  stolen  shall  amount  In 
value  to  $20,  or  more,  such  being  a  felony, 
the  thief  may  be  arrested  without  a  warrant 
for  such  arrest  but  that,  if  the  goods  be  of 
the  value  of  $19,  or  less,  stolen  from  the  owner 
In  bis  presence.  It  will  not  justify  such  owner 
In  arresting  such  thief,  and  recovering  his 
property  from  him.  Take  the  case  at  bar  as 
an  Illustration:  Here  Mr.  Suber,  the  owner, 
sees  the  defendant  take  money  from  his  mon- 
ey drawer,  and  goes  to  the  money  drawer, 
and  sees  for  himself  that  the  thief  has  ac- 
tually taken  his  money;  and  he  Immedi- 
ately calls  upon  the  thief  to  restore  his  mon- 
ey to  him,  the  owner,  and,  upon  the  refu- 
sal of  the  thief  to  deliver  to  him  his  money, 
the  owner  catches  hold  of  the  thief  to  try 
and  regain  his  money,  and  he  is  killed  by  the 
thief.  Does  it  not  seem  that  the  law  should 
justify  the  owner  in  this  arrest  of  the  thief? 
We  would  be  understood  upon  this  matter,  for 
we  mean  only  to  hcrid  that  when  a  thief  is 
caught  in  the  act  of  stealing  from  the  per- 
son, or  the  house,  or  the  premises  of  such 
owner,  the  owner.  In  such  a  case.  Is  author- 
ized to  arrest  the  thief,  and  regain  his  prop- 
erty, at  that  moment  In  the  possession  of  the 
thief.  This  is  what  no  doubt  was  in  the 
mind  of  the  circuit  judge,  and  If  he  had 
charged  in  this  restricted  sense,  I  would  not 
have  been  willing  to  hold  him  In  error.  As 
we  have  seen,  there  must  be  a  new  triaL  It 
is  therefore  the  judgment  of  this  court  that 
the  judgment  of  the  circuit  court  be  revere 
ed,  and  that  the  case  be  remanded  to  the  cir- 
cuit court  for  a  new  suit 

(96  Va.  205) 
BAYLOB  et  al.  v.  FULKERSON'S  EX'R& 
(Supreme  Court  of  Appeals  of  Virgiiiia.  July  7. 
1898.) 
Equity— Lacb  es— Fr  a  dd. 
A  father,  who,  as  guardian,  had  possession 
of  his  children's  property,  and  who  was  execu- 
tor of  an  estate  to  which  the  children  were 
heirs,  made  a  contract  with  them,  by  which 
they,  for  a  consideration,  released  him  fr<»n  all 
liability  as  guardian  and  executor.  The  con- 
tract recited  that  as  such  guardian  and  execu- 
tor, he  had  received  and  disbursed  various 
sums,  and  that  no  settlement  thereof  had  been 
made  before  a  commissioner.  It  was  executed 
when  the  daughters  were  of  age,  married,  and 
residing  apart  from  their  father  with  their  bus- 
bands,  who  joined  with  them  in  the  contract 
Bdd,  that  the  daughters  were  estopped  on  ac- 
count of  laches  to  set  the  contract  aside  on  the 
gronnd  of  fraud  after  the  father's  death  12 
years  after  its  ezecatioa. 
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Appeal  from  circuit  court,  Lee  county. 

Bill  bj  Jennie  Baylor  and  Kate  Carr  against 
Fnllcerson's  executors.  Fron'  a  decree  for 
defendants  dismissing  the  bill,  complainants 
appeal.    AfiSrmed. 

EL  S.  K.  Morison  and  B.  H.  Sewell,  for 
appellants.  A.  L.  Prldemore  and  J.  H.  Ful- 
ton, for  appelleeH. 

HARRISON,  J.  It  appears  from  the  record 
that  A.  H.  Fulkerson,  by  his  second  wife, 
who  was  Henrietta  Baltzell,  had  three  chU- 
dren,  yiz.  John  B.,  Jennie,  and  Kate.  These 
three  children,  their  mother  having  died  in 
1863,  Inherited  an  Interest  in  ,the  estate  of 
their  maternal  grandfather,  and  they  also 
became  entitled  to  other  property  under  the 
will  of  their  maternal  uncle,  Joseph  O.  Bait- 
sell,  who  died  in  1866.  After  the  death  of 
the  grandfather,  Intestate,  which  occurred  in 
1868,  very  soon  after  the  death  of  his  daugh- 
ter, A.  H.  Fulkerson  qnalifled  as  guardian  of 
his  three  children. 

The  administrators  of  Joseph  O.  Baltzell, 
the  uncle,  were  successively  John  O.  Kreger, 
W.  M.  Hopldns,  and  A.  H.  Fulkerson.  No 
settlement  was  ever  made  before  a  commis- 
sioner by  either  one  of  these  fiduciaries. 

In  March,  1880,  Kate,  the  youngest  child, 
married  Robert  F.  Carr,  and  In  September, 
1882,  Jennie  married  Charles  B.  Baylor. 

In  March,  1881,  A.  H.  Fulkerson  and  his 
wards— the  husbands  of  Jennie  and  Kate 
uniting— made  and  entered  Into  a  contract  un- 
der seal,  which  sets  forth  the  several  capaci- 
ties in  which  A.  H.  Fulkerson  is  liable,  Tiz. 
as  guardian,  as  administrator  of  Joseph  C. 
Baltzell,  and  a«  security  for  W.  M.  Hopldns, 
a  former  administrator  of  Joseph  G.  Baltzell; 
and  sets  forth  that,  as  guardian  and  admin- 
istrator, said  Fulkerson  had  received  various 
sums  of  money,  notes,  accounts,  bonds,  rents, 
•tCn  which  had  been  partly  disbursed  and 
expended  for  the  benefit  of  his  wards,  and 
of  which  no  accurate  account  had  been  taken, 
and  no  settlement  thereof  made  before  a 
commissioner;  and  further  sets  forth  that, 
In  order  to  fully  and  finally  settle  and  adjust 
aU  these  various  matters  of  account  and  lia- 
bilities, the  said  Fulkerson  should  pay  to 
Charles  E.  Baylor  and  Jennie,  his  wife,  $500, 
to  Robert  Carr  and  Kate,  his  wife,  $500,  and 
to  J.  B.  Fulkerson,  $500.  In  consideration  of 
these  sums,  the  receipt  of  which  la  acknowl- 
edged, the  wards  agree  to  fully  and  finally 
acquit,  release,  and  discharge  A.  H.  Fulker^ 
son  from  all  liability  on  account  of  the  sev- 
eral matters  and  things  enumerated  and  set 
forth  in  the  contract 

A.  H.  Fulkerson  died  is  January,  1896,  and 
In  April,  1896,  this  suit  was  instituted  by  his 
daughters,  Jennie  Baylor  and  Kate  Carr,  who 
are  the  appellants  here,  in  which  they  charge 
that  the  contract  of  1884,  entered  into  by 
them  with  their  father,  was  procured  by 
fraud  and  concealment,  and  for  the  purpose 
of  hindering  and  estopping  them  from  en- 


forcing the  solemn  and  sacred  trust  for  their 
benefit  voluntarily  assumed  by  him;  they 
pray  that  the  same  may  be  set  aside,  an- 
nulled, and  declared  void  as  to  them,  and 
that  the  accounts  of  A.  H.  Fulkerson,  as  ad- 
ministrator of  Joseph  C.  Balt3»ll,  deceased, 
and  as  their  guardian,  be  settled,  and  that  the 
executors  of  A.  H.  Fulkerson,  deceased,  be 
required  to  pay  over  from  the  estate  of  their 
father  the  amounts  shown  to  be  due  tiiem. 

The  executors  of  A.  H.  Fulkerson  demur 
to  and  answer  this  bill,  denying  all  charges 
of  fraud  and  concealment  by  their  testator 
In  making  the  contract  of  1884,  and  Insist 
that  said  contract  represents  a  full  and  fair 
settlement  of  all  that  was  due  appellants 
from  their  testator  In  his  capacity  of  guard- 
ian, administrator,  or  otherwise.  They  tnr- 
ther  rely  upon  the  statute  of  Umltattona,  and 
Insist  that  appellants  have  been  g^ty  of 
such  laches  in  bringhig  their  suit  assailing 
the  fairness  of  the  transaction  that  a  court 
of  equity  will  not  now  entertain  them  for 
that  purpose. 

The  law  is  well  established  that  aettle- 
ments  made  soon  after  the  ward  comes  ot 
age,  and  especially  before  he  is  in  posses- 
sion of  his  estate,  are  viewed  by  a  court  of 
equity  with  a  watchful  and  Jealous  eye. 
The  law,  •however,  does  not  prohibit  the 
guardian  from  dealing  with  his  recently 
emancipated  ward,  although  it  regards  the 
transaction  with  Jealousy;  and  a  release  of 
the  guardian  or  a  gift  to  him  may  conse- 
quently stand,  if  shown  to  have  been  made 
deliberately,  and  with  a  sufficient  opportuni- 
ty for  consultation  and  advice.  Long  and 
unexplained  acquiescence  Is,  In  this,  as  In 
other  cases  of  like  kind,  an  eftectual  bar.  3 
White  &  T.  Lead.  Cas.  Bq.  pt  2,  pp.  1212, 
1213,  and  cases  there  cited;  1  Minor,  Inst, 
p.  492,  and  cases  cited. 

At  the  time  the  contract  here  assailed  was 
entered  Into  between  the  father  and  his 
children,  Jolm  B.  had  reached  his  27th  year, 
Jennie,  who  had  previously  married,  was  la 
her  25th  year,  and  Kate,  who  was  married 
at  18,  was  in  her  23d  year.  None  of  them 
were  living  with  the  father,  but  tn  homes  at 
their  own;  the  appellants  under  the  influ- 
ence and  protection  of  their  respective  hus- 
bands, who  were  men  of  Intelligence  and 
business  capacity,  and  they  ladles  of  educa- 
tion. There  was  no  undue  haste  about  the 
execution  of  the  contract  On  the  contrary, 
it  appears  that  there  was  ample  time  for 
consultation  and  advice,  and  that  it  was  ex- 
ecuted deliberately  and  voluntarily.  Hie 
contract  on  its  face  was  ample  notice.  If 
any  was  wanting,  of  the  characters  tn  which 
the  father  was  under  obligation  to  settle 
with  his  wards,  and  gave  a  full  account  of 
the  character  of  property  that  had  come  to 
his  hands  in  which  they  were  interested.  It 
also  Informed  them  that  no  accurate  account 
had  been  kei>t  and  no  settlement  made  be- 
fore a  commissioner.  There  Is  not  shown  to 
have  been  any  misrepreaeatatlon  on  the  part 
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of  the  father,  or  the  concealment  of  any  ma- 
terial fact  It  farther  appears  that  Charles 
E.  Baylor,  the  husband  of  one  of  the  appel- 
lants, certainly  soon  after  the  execution  of 
the  contract  was  investigating  these  matters, 
and  advising  -with  counsel  in  regard  thereto; 
and  In  May,  1886,  he  received  a  letter  from 
the  clerk  of  the  county  court  of  Washington 
county,  giving  him  an  elaborate  and  de- 
tailed account  of  the  matters  and  Items  of 
charge  against  A.  H.  Fnlkerson,  now  set  up 
In  the  bill,  and  alleged  to  have  been  discov- 
ered since  the  death  of  A.  H.  Fulkerson  In 
1896.  This  letter  also  discloses  the  fact  that 
Baylor  was  then  conferring  with  counsel, 
and  contemplating  a  suit  against  his  father- 
in-law. 

Notwithstanding  this  knowledge  of  the 
facts,  and  all  the  means  of  knowledge  then 
within  easy  reach  of  the  appellants,  they 
remain  silent  for  12  years,  acquiescing  in  the 
contract  they  have  made,  until  their  brother, 
John  B.,  and  all  other  persons  connected 
with  the  transactions  they  now  seek  to  in- 
vestigate, have  passed  away,  and,  within  90 
days  from  the  time  their  father's  lips  are 
sealed  in  death,  they  bring  this  suit  Such 
laches,  under  such  circumstances,  leave  ap- 
pellants without  ground  to  stand  upon  in  a 
court  of  conscience,  and  their  bill  was  there- 
fore properly  dismissed. 

While  this  decision  rests  upon  the  doc- 
trine of  laches,  it  is  proper  to  say  that,  be- 
fore the  circuit  court  dismissed  appellants' 
bill,  the  cause  was  referred  to  a  competent 
commissioner,  who,  after  an  elaborate  and 
painstaking  investigation,'  as  appears  from 
his  report,  covering  many  pages  of  the  rec- 
ord, stated  the  accounts  of  A.  H.  Fulkerson 
as  administrator  and  as  guardian,  with  the 
result  that  appellants  had  been  overpaid  by 
their  father  In  the  dnal  settlement  of  1881. 

This  report  and  the  evidence  upon  which  It 
is  based  has  been  carefully  considered,  and 
no  error  appears  therein  to  the  prejudice  of 
appellants. 

For  these  reasons,  the  decree  appealed 
from  must  be  affirmed. 

SaCBANAN  and  OABDWBLU  33-,  con- 
cur. 


CABNAHAN  v.  ASHWORTH  et  al. 

(Supreme  Court  of  Appeals  of  Virginia.    July  7, 
1898.) 

COMTINCAlrOB— JUBISDICTIOH— CBBDITOBS'  SUITS— 

Faktixs — Sals  or  Land — Libns— C!oin(is- 

BIONBBS'  KBPORT — APFBAL — ReVIBW. 

1.  A  party  who  obtains  a  continuance  cannot 
afterwards  lay  that  he  was  not  regularly 
brought  into  court  on  account  of  a  noncompli- 
ance  with  Code,  i  8818,  reqniring  the  clerk  of  a 
circuit  court  where  a  snit  is  begun  to  transmit 
to  the  derk  of  the.drcnit  court  to  which  the 
cause  is  removed,  not  only  the  original  papers 
In  the  cause,  but  copies  of  all  rules  and  orders 
made  therein,  and  a  statement  of  the  coats  in- 
curred by  each  party.  . 
81 8.B.-« 


2.  In  a  creditors'  suit  the  trustees  in  ail  deeds 
of  trust  on  the  property  sought  to  be  sold,  and 
all  the  creditors  named  therein,  are  necessary 
parties. 

3.  A  decree  for  the  sale  of  land  in  a  creditors' 
suit  is  erroneous  where  the  priorities  of  the 
liens  against  the  land  have  not  been  establish- 
ed. 

4.  Where,  in  a  creditors'  snit,  the  commis- 
sioner's report  does  not  indicate  the  order  of 
priority  of  liens  of  different  rank  on  the  land 
souRht  to  be  subjected,  objection  thereto  may 
be  first  taken  in  the  supreme  court 

6.  Where,  in  a  creditors'  suit  a  party  who 
held  a  lien  against  the  property  sought  to  be 
sold  proved  his  lien  before  the  commissioner, 
he  became  a  substantial  party  to  the  cause. 

Appeal  from  hustings  court  of  Radford. 

Bill  In  chancery  by  Mrs.  J.  B.  Ashwortb 
against  J.  W.  Camahan  and  the  WythevUle 
Building  &,  Loan  Fund  Association.  From  a 
decree  in  favor  of  complainant,  defendant  J. 
W.  Camahan  appealed.     Reversed. 

Blair  &  Blair,  foe  appellant  W.  B.  Kegley, 
M.  M.  Caldwell  and  BolUng  ft  Stanley,  for 
appellee. 

KBITH,  P.  Mt*.  J.  8.  Ashwortb  recovered  a 
judgment  against  J.  W.  Camahan  for  $33.36, 
and  filed  a  bill  In  chancery  in  the  circuit  court 
of  Wythe  county  to  enforce  the  lien  thereof 
against  the  real  estate  of  the  debtmr.  The 
plaintiff  alleges  that  Camahan  is  the  owner 
of  several  parcels  of  real  estate  in  Wythe 
county.  Incumbered  by  deeds  of  trast  and 
Judgments,  but  she  falls  to  make  the  trustees 
In  said  deed,  or  Indeed  any  one  save  the  Judg- 
ment debtor,  partlee  defendant  The  Judge 
of  the  clrcnlt  court,  after  notice  In  vacation, 
directed  one  of  the  commissioners  of  hia 
court  to  state  an  account  showing  the  real 
estate  owned  by  Camahan,  the  liens  binding 
thereon,  and  the  order  of  theifr  priorities,  the 
annual  rental  value  thereof,  and  any  other 
matter  he  might  deem  pertinent  The  com- 
missioner reported  on  the  20th  of  June,  1893, 
in  obedience  to  this  order.  He  divides  the 
liens  Into  two  classes,— those  wlilch  he  de- 
nominates as  specific  liens,  which  include  the 
"two  deeds  on  the  lot  at  the  comer  of  10th 
and  Spring  streets,  to  secure  the  Wytheville 
Building  &  Loan  Fund  Association,  and  a 
lien  resented  In  the  deed,  to  secnre  Mrs. 
Stephens  on  the  same  property."  Then  fol- 
lows In  this  class  a  deed  of  trust  on  three 
lots  in  the  Trinkle  addition,  and  then  a  deed 
of  trust  on  five  lots  in  the  Trinkle  additloa 
to  secure  J.  6.  Shelton.  There  is  nothing  In 
this  report  to  Indicate  the  order  of  priority 
among  such  of  the  liens  embraced  In  this 
class  as  rest  upon  the  same  subject  The 
amount  of  the  liens  is  stated,  but  not  their 
relations  to  each  other,  or,  as  the  phrase  is, 
"the  order  of  their  priorltiefc" 

The  defendant  filed  exceptlonB  to  this  re- 
port, and  the  cause  was  brought  on  to  be 
beard  at  the  February  term,  1884,  upon  the 
bill,  the  commissioner's  report,  the  exceptions 
thereto,  upon  the  answw  of  the  Wytheville 
Building  &  Loan  Fund  Association,  and  up- 
on the  defendant  Camahan's  objection  to  the 
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Sling  oif  the  answer.  Therenpon  tbe  court 
decreed  that  Camahan  have  leave  to  die  his 
answer,  and,  without  adjudicating  any  other 
question  in  the  cause.  It  was  continued. 

At  the  March  term,  1894,  Carnaban  tUed  his 
demurrer  to  the  bill  and  his  answer  thereto, 
and  at  the  September  term,  the  judge  of  the 
circuit  court  of  Wythe  county  finding  himself 
so  situated  as  to  render  It  Improper  for  him 
to  sit  In  the  cause.  It  was  removed  to  the 
circuit  court  of  Smythe  county,  there  to  be 
heard  and  determined. 

At  the  December  term  of  the  circuit  court 
of  Smythe  county,  the  WythevIIle  Building 
ft  Loan  Fund  Association  appeared,  and  ask- 
ed the  court  to  be  permitted  to  retire  from 
the  cause.  In  accordance  with  the  objection 
made  by  Its  co-defendajit,  Carnahan,  to  the 
filing  of  Its  answer  at  the  February  term, 
1894,  but  Carnahan  had  In  the  meantime 
changed  his  position,  and  now  resisted  the 
association's  effort  to  retire  from  the  cause; 
but  the  court  allowed  the  association  to  with- 
draw. 

At  tbe  March  term  for  the  drcnlt  court  of 
Smythe  county,  the  Judg^e  of  that  court  found 
himself  unable  to  proceed  further,  and  or- 
dered the  cause  to  be  removed  to  the  cor- 
poration court  of  Raxlford. 

On  the  15th  day  of  May,  1895,  at  the  hust- 
ings court  held  for  the  city  of  Radford,  tbe 
following  decree  was  entered  In  this  cause: 
"On  motion  of  the  defendant,  this  cause  Is 
continued  to  the  15th  day  of  June,  1895,  to  be 
peremptorily  heard  at  that  time";  and  on 
that  day  the  cause  came  on  to  be  heard  upon 
motion  of  defendant  to  dismiss  for  want  of 
Jurisdiction,  because  tbe  clerk  of  the  circuit 
court  of  Wythe  county  had  not  furnished  to 
the  clerk  of  the  circuit  court  of  Smythe  coun- 
ty a  statement  of  costs  and  copies  of  orders, 
decrees,  and  rules  entered  In  said  cause  In  the 
circuit  court  of  Wythe  county,  in  accordance 
with  section  3818  of  the  Code.  This  motion 
the  court  overruled,  but  directed  the  clerk  or 
the  circuit  court  of  Wythe  to  comply  with 
the  law  upon  the  subject. 

On  the  18th  of  July  the  cause  came  on 
again  to  be  heard  before  tbe  hustings  court 
of  the  city  of  Radford,  which  entered  a  de- 
cree upon  tbe  bill  and  exhibits,  the  report  of 
Commissioner  Powell,  and  exceptions  there- 
to, the  demurrer  of  the  defendant  Carnahan, 
and  upon  the  answer  of  the  WytheviUe  Build- 
ing &  Loan  Fund  Association,  which  had 
been  again  brought  into  the  cause  upon  a 
rule  Issued  at  the  request  of  the  defendant 
Camahan,  upon  the  answer  of  Carnahan,  and 
upon  depositions  and  evidence  filed  with  the 
report  of  Commissioner  Powell;  whereupon 
the  court  overruled  Carnahan's  demurrer,  and 
the  objections  made  by  him  to  the  filing  of 
the  answer  by  the  WythevIIle  Building  &Loan 
Fund  Association,  and  decreed  that,  unless 
the  defendant  Camahan  should  pay  off  and 
satisfy  the  liens  mentioned  In  Commissioner 
Powell's  report  within  30  days,  that  commis- 
sioners be  appointed  to  sell  the  house  and 


lot  in  WythevIIle  upon  the  terms  named  la 
the  decree.  The  decree  farther  directed  tliat 
the  several  trustees  in  tbe  proceedings  men* 
tioned  be  made  parties,  and  leave  was  grant- 
ed the  plaintiff  to  amend  her  bill  for  that 
purpose.  Other  matters  are  mentioned  In  the 
decree,  but  we  have  set  forth  only  so  much 
of  It  as  is  deemed  necessary  to  the  dlspositioa 
of  this  controversy. 

From  this  decree  an  appeal  was  obtained  t» 
this  court  by  Carnahan. 

He  assigns  as  error  the  want  of  Jurlsdictloii 
in  the  hustings  court  of  the  city  of  RadfonS 
to  enter  the  decree  complained  of.  This  point 
Is  not  well  taken.  He  appeared  in  the  hust- 
ings court  of  Radford  on  the  ISth  of  May, 
1895,  and  moved  that  court  to  continue  thft 
case,  and  set  it  for  trial  on  tbe  15th  day  of 
the  June  following.  As  was  said  by  Judge 
Buchanan  in  Bell  v.  Railroad  Co.,  91  Va.,  at 
page  104,  20  S.  E.  943:  "The  mere  fact  of  a 
party  taking  and  agreeing  to  a  continuance 
is  evidence  of  having  made  himself  a  party 
to  the  record,  and  of  his  having  recognized 
the  case  as  in  court  It  Is  too  late  afterwards 
for  him  to  say  that  he  baa  not  been  regularly 
brought  into  court" 

The  next  serious  error  assigned  Is  to  the 
action  of  the  hustings  court  of  Radford  in 
overruling  the  demurrer  of  the  defendant 

It  appears  from  the  face  of  the  bill  that 
there  were  two  deeds  of  trust  upon  the  prop- 
erty which  the  plaintiff  seeks  to  have  sold 
for  the  satisfaction  of  her  debt  "As  a  rule," 
says  Barton,  In  the  first  volume  of  bis  Chan- 
cery Practice,  at  page  178,  "the  trustees  in 
the  several  deeds  of  trust,  and  all  the  cred- 
itors therein  named,  should  be  made  parties 
either  by  process  or  convention."  And  In  1 
DanieU,  Cb.  Prac.  (4th  Ed.)  at  page  192,  It  is 
said  that,  "where  the  plaintiff  has  only  an 
equitable  right  In  the  thing  demanded,  the 
person  having  a  legal  right  should  be  made 
a  party  to  the  suit,  for  otherwise  his  legal 
right  would  not  be  bound  by  the  decree." 
See,  also,  page  193,  and  Kendrick  v.  Whitney, 
28  Grat  ftiC  The  demurrer  was  well  taken, 
and  should  have  been  sustained  by  the  court 
It  is  by  no  means  clear,  however,  that,  vn6er 
the  circumstances  disclosed  by  this  record, 
the  decree  should  be  reversed  on  account  of 
that  error.  The  bill  was  filed  in  May,  1893. 
Tbe  defendant  was  duly  summoned,  orders 
of  reference  were  talcen  and  executed  by  the 
commissioner  of  the  court,  his  report  re- 
turned, and  exceptions  to  It  filed;  but  Cama- 
han did  not  demur  or  answer  until  March, 
1S94.  The  cause  was  then  bandied  about 
from  court  to  court  for  more  than  a  year, 
and  when  It  was  finally  argued  and  submit- 
ted In  July,  1895,  tbe  court  overruled  the  de- 
murrer, but  directed  parties  to  be  made  te 
the  bill,  whose  absence  constituted  the  only 
ground  upon  which  the  demurrer  could  have 
been  sustained.  Had  the  demurrer  be^  sus- 
tained, that  adjudication  would  have  been 
followed  by  leave  to  make  proper  parties  to 
the  bill,  and  in  tbe  case  of  formal  parties  it 
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la  not  uanaJ  to  remand  the  cause  to  rules  for 
that  purpose.  We  have,  then,  this  result: 
the  coart  overruled  the  demurrer,  but  re- 
quired that  the  necessary  parties  should  be 
introduced  Into  the  cause,  when,  In  strict- 
ness, it  should  have  sustained  the  demurrer, 
and  required  the  same  parties  to  be  brought 
before  the  court 

There  Is  another  error  assigned,  however, 
for  which  the  decree  must  be  reversed.  It  is 
settled  law  In  this  state  that  land  shall  not 
be  sold  under  a  decree  of  court  antil  the 
Uena  binding  it,  their  amounts,  and  the  order 
of  their  priorities,  have  been  established. 
Kendrlck  v.  Whitney,  supra.  Is  one  of  many 
cases  to  that  effect  The  object  of  the  sale 
Is  that  the  property  may  be  exposed  to  sale 
under  the  most  advantageous  circumstances, 
so  that  the  best  price  may  be  obtained  for  It 
To  accomplish  this,  those  who  have  liens 
upon  it  must  be  advised  beforehand  as  to 
the  amount  of  their  liens,  and  the  order  in 
which  they  stand.  In  this  case  the  house 
and  lot  in  Wythevllle  constitutes  the  most 
valuable  part  of  the  defendant's  real  estate. 
The  liens  upon  It  are  stated  In  two  classes, 
as  we  have  already  seen.  It  is  manifest 
upon  the  face  of  this  report  that  all  of  the 
liens  upon  this  property  are  not  of  the  same 
date,  and  that  they  do  not  hold  the  same 
rank.  The  report  should  have  set  out  their  or- 
der clearly,  so  that  all  interested  would  have 
been  Informed  as  to  their  rights  and  interests 
In  the  property  when  it  came  to  be  sold. 
The  report  is  not  excepted  to  for  this  cause, 
but  the  defect  here  pointed  out  Is  apparent 
upon  its  face,  and  in  such  case  objection  may 
be  taken  to  It  In  this  court  See  2  Bart  Ch. 
Prac.  §  648.  For  this  error,  we  are  of  opin- 
ion that  the  decree  complained  of  must  be 
reversed,  and,  as  the  cause  has  to  go  back, 
we  suggest  that  the  subject  of  parties  be 
considered  by  the  circuit  court  as  the  record 
before  us  does  not  leave  it  altogether  free 
from  doubt  whether  all  the  proper  parties 
are  before  the  court,  though  we  Incline  to 
think  that  such  is  the  case. 

The  error  assigned  to  the  ruling  of  the 
court  upon  the  subject  of  usury  was  with- 
drawn during  the  argument  and  the  other 
errors  mentioned  in  the  petition  we  deem  it 
unnecessary  to  consider. 

Before  closing  this  opinion.  It  Is  proper  to 
add  a  word  with  respect  to  the  Wythevllle 
Building  &  Loan  Fund  Association.  Leaving 
out  of  view  the  action  of  the  court  upon  the 
answer  of  the  association,  which  was,  with- 
out doubt  hesitating,  inconsistent,  and  mis- 
leading, it  appears  that  the  association  prov- 
ed Its  debt  before  the  commissioner,  and  thus 
became  a  substantial  party  to  the  cause,  in 
a  position  to  appeal  from  an  adverse  decree, 
and  to  take  the  benefit  of  a  favorable  deci- 
sion. Under  such  circumstances,  it  cannot  be 
permitted  to  escape  the  consequences,  and 
must  be  adjudged  liable  for  the  costs  of  this 
appeal. 

The  decree  of  the  hustings  court  of  the  city 


of  Radford  must  be  reversed,  and  the  cause 
remanded  for  farther  proceedings  to  be  had 
therein. 

CARDWBLL  and  KIBLY,  JJ.,  absent 


(96  Ta.  233) 

BANNER  V.  ROSSBR  et  aL 

(Hnpreme  Court  of  Appeals  of  Virginia.    July  T, 
lS08.) 

CoNTBAOTS— Reality   of  Assent — CoNriDSHTiiL 

RSI.A.TI0K8— Fraud— CONSIDBRATtOK— 
ACKKOWLEDOMEST. 

\  1.  Where  by  a  conveyance  made  after  fall 
disclosure  of  the  facts,  and  on  advice  of  coan- 
sei,  a  previous  relation  of  trust  and  confidence 
between  the  parties  is  terminated,  one  of  them 
cannot  take  advantage  of  the  confidential  rela- 
tion to  avoid  an  agreement  made  20  months  la- 
ter, on  advice  of  counsel,  and  on  a  thorough  on- 
derstanding  of  the  facts. 

2.  In  the  absence  of  a  showing  that  its  execu- 
tion was  the  result  of  undne  influence,  or  wag 
not  his  voluntary  act,  a  grantee  cannot  set 
aside  an  agreement  to  accept  a  reconveyance  of 
property  in  payment  of  its  price,  on  the  ground 
that  he  reposed  great  confidence  in  the  grantor, 
and  that  his  influence  due  to  former  confiden- 
tial relations  still  remained. 

3.  A  grantee,  under  an  agreement  to  reconvey 
property  in  payment  of  its  price,  cannot  set  the 
agreement  aside  for  fraud,  in  that  the  grantor 
told  him  tiiat  he  had  been  advised  by  able 
lawyers  that  the  vendor's  lien  was  defective, 
and  could  not  be  enforced,  where  the  question 
was  involved  in  great  doubt  and  difficulty. 

4.  Wliere  one  having  the  capacity  enters  into 
an  agreement  voluntarily,  he  cannot  complain 
that  it  was  unconscionable  as  to  consideration. 

5.  A  notary's  certificate  of  acknowledgment 
of  a  conveyance  by  a  corporation  is  not  defect- 
ive which  states  that  it  was  acknowledged  by 
"Thomas  L.  Rosser,  Pres.,"  where  the  convey- 
ance was  signed  by  the  "Minneapolis  Improve- 
ment Company,  by  Thomas  L.  Rosser,  Presi- 
dent" 

Appeal  from  circuit  court,  Scott  county. 

Bill  by  George  Banner  against  Thomas  L. 
Rosser  and  others.  There  was  a  decree  for 
defendants,  and  complainant  appeals.  Af- 
firmed. 

White  &  Penn  and  W.  W.  Bird,  for  appel- 
lant W.  B.  Bums,  J.  a  Gent  and  J.  B. 
Moon,  for  appellees. 

RIBLY,  J.  George  Banner,  on  March  20, 
1890,  sold  and  conveyed  to  Thomas  L.  Ross- 
er certain  lands  on  Clinch  river,  In  Russell 
county,  containing  in  the  aggregate  904 
acres,  for  the  sum  of  |90,400,  of  which  |20,- 
400  was  to  be  paid  down,  and  the  residue  as 
follows:  520,000  on  May  18,  1800;  $25,000 
on  October  16,  1890;  and  $25,000  on  April 
15,  1891.  Notes  were  given  for  the  deferred 
installments,  bearing  Interest  from  the  day 
of  sale,  and  the  vendor's  lien  reserved  qn  the 
face  of  the  conveyance  to  secure  them.  The 
cash  payment  of  $20,400  was  duly  made, 
and  the  note  for  $20,000,  due  on  May  15, 
1890,  was  paid  at  Its  maturity.  The  two 
notes  for  $25,000  each,  payable,  resi)ectlve- 
ly,  on  October  15,  1890,  and  April  15,  1801, 
were  not  paid,  and  this  suit  was  brought  to 
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July  rules,  1892,  to  enforce  the  vendor's  lien, 
and  snbject  the  land  to  their  payment 

Rosser  promptly  answered  the  bill,  and 
averred  that  the  two  notes  had  been  fnlly 
settled  and  discharged,  and  he  released  from 
all  liability  npon  them.  In  support  of  the 
averment,  he  exhibited  with  his  answer  an 
agreement  In  writing,  executed  by  him  and 
the  complainant  by  which  the  complainant 
agreed  to  purchase  and  take  back  from 
Rosser  the  said  land,  exclusive  of  279  acres 
thereof,  which  had  been  divided  up  into 
town  lots,  and  sold  off  to  various  persons.  In 
fuU  payment,  satisfaction,  and  discharge  of 
the  principal  and  Interest  of  the  aforesaM 
two  notes.  By  the  said  agreement  Rosser 
covenanted  to  have  the  residue  of  the  land, 
which  had  been  also  divided  up  into  town 
lots,  granted  and  conveyed  by  a  proper  deed 
to  Banner  by  the  Minneapolis  Improvement 
Company,  which  bad  become  the  owner 
thereof,  and  Banner  covenanted  that  con- 
temporaneously with  the  delivery  to  him  of 
the  deed  of  conveyance,  he  would  receipt  and 
deliver  up  the  said  notes  to  Rosser.  On  De- 
'  cember  2,  1891,  the  Minneapolis  Improvement 
Company,  In  accordance  with  the  provisions 
of  the  agreement  executed  a  deed  conveying 
to  Banner  the  residue  of  the  land,  which, 
after  being  duly  acknowledged  for  record, 
was  transmitted  for  delivery  to  Banner,  but 
when  tendered  to  him,  he  refused  to  receive 
it 

The  (^mplainant  twice  amended  his  bill, 
making  by  the  last  amendment  the  New  South 
Mining  &  Improvement  Company  and  the  Min- 
neapolis Improvement  Company,  of  which 
Rosser  was  president  parties  defendant  along 
with  him,  and  attacking  the  validity  of  the 
agreement  of  November  13,  1891,  upon  sun- 
dry grounds. 

It  was  nrst  objected  that  It  was  invalid 
because  Rosser  stood  in  a  confidential  rela- 
tion to  the  complainant  For. the  due  con- 
sideration of  this  objection,  it  is  necessary 
to  advert  to  transactions  between  the  par- 
ties which  preceded  the  sale  by  Banner  of 
his  land  to  Rosser  on  March  20,  1890.  It 
appears  from  the  great  mass  of  testimony 
taken  in  the  cause  that  Rosser,  in  the  sum- 
mer of  1887,  was  consulting  engineer  of  the 
Charleston,  Cincinnati  &  Chicago  Railroad 
Company,  whose  line  of  road  was  then  in 
course  of  location  and  construction,  and  also 
had  charge  of  the  development  companies  it 
was  proposed  to  establish  along  its  line. 
While  examining  the  country,  with  the  view 
of  selecting  a  crossing  of  the  Clinch  Valley 
for  the  railroad,  he  became  Impressed  with 
the  favorable  location  of  the  farm  of  Ban- 
ner as  the  site  of  a  future  town  or  city.  The 
Norfolk  &  Western  Railroad  Company  had 
mn  a  preliminary  line  along  and  north  of 
Clinch  river,  opposite  the  farm  of  Banner, 
which  l.iy  south  of  the  river,  for  the  project- 
ed Clinch  Valley  branch  of  its  line  of  rail- 
way. The  line  of  the  Charleston,  Cincin- 
nati tc  Chicago  Railroad  had  not  been  defi- 


nitely located,  but  a  preliminary  line  had 
been  mn,  which  crossed  the  river  many 
miles  below  the  farm  of  Banner.  The  com- 
pany agreed,  at  the  instance  of  Rosser,  to 
change  the  location  of  Its  line  and  make  its 
Junction  with  the  Clinch  Valley  branch  of 
the  Norfolk  &  Western  Railroad  Company 
Just  across  the  river  from  the  farm  of  Ban- 
ner, if  It  could  be  secured  for  development 
purposes;  thus  imparting  to  it  it  was  sup- 
posed, great  adventitious  or  speculative 
value.  Rosser  sought  the  acquaintance  of 
Banner,  and  laid  his  plans  before  him.  Ban- 
ner became  interested  In  the  scheme,  and 
together  they  repaired  to  Lebanon,  the  coun- 
ty seat  In  order  that  Banner  might  get  the 
advice  of  his  counsel.  The  scheme  was  un- 
folded by  them  to  the  counseL  It  received 
his  favorable  consideration,  and  he  thereup- 
on drew  up  a  deed,  which  was  executed  by 
Banner,  whereby  he  conveyed,  on  September 
24,  1887,  to  Thomas  L.  Rosser,  president  of 
the  New  South  Mining  &  Improvement  Com- 
pany, his  land  in  Russell  county,  according 
to  certain  boundaries,  but  which  were  to  be 
thereafter  definitely  ascertained  by  a  com- 
petent surveyor,  and,  when  so  ascert&lned, 
were  to  constitute  a  part  of  the  deed. 

The  deed  recited  that  it  was  made  subject 
to  certain  conditions  and  limitations  therein 
expressed,  and  that  these  were  the  main  in- 
ducements of  the  conveyance.  The  condition 
and  limitations  referred  to  were  as  follows: 

"First.  The  said  Thomas  L.  Rosser,  presi- 
dent as  aforesaid,  shall  proceed  expeditious- 
ly as  may  be  to  establish  on  said  lands  a 
town  or  city  site,  and  shall  have  the  same 
surveyed  and  laid  out  in  town  lots,  with 
proper  streets,  alleys,  etc.,  which  shall  be 
mapped,  numbered,  and  designated. 

"Secondly.  The  said  Thomas  L.  Rosser,  as 
president  aforesaid,  shall  make  sale  of  said 
lots  from  time  to  time,  as  be  may  consider 
best  and  most  profitable  to  bona  fide  pur- 
chasers, and  as  sales  are  made,  and  proceeds 
are  realized,  he  shall  pay  one-half  of  the 
same  to  George  Banner,  his  heirs,  executors, 
and  assigns. 

"Thirdly.  Said  George  Banner  shall  remain 
In  exclusive  possession  of  all  the  lands  or  lots 
from  time  to  time  remaining  unsold  by  the 
party  of  the  second  part  his  successors  or 
assigns. 

"Fourthly.  Said  Thomas  L.  Rosser,  presi- 
dent, as  aforesaid,  his  agent  and  employes, 
shall  be  allowed  to  enter  upon  said  lands  at 
will,  for  the  purpose'  of  making  all  necessary 
surveys,  and  laying  out  said  land  in  lots, 
aforesaid,  and  for  purposes  of  Improve- 
ments. 

"Fifthly.  In  the  event  of  the  failure  of  the 
said  Thomas  L.  Rosser,  bis  successors  or  as- 
signs, to  lay  out  in  a  town  or  city  the  lands 
aforesaid,  or  any  part  thereof,  then  the  same, 
or  any  part  thereof  not  so  laid  out  and  sold 
for  the  purpose  aforesaid,  shall  revert  to  and 
be  the  property  of  the  said  George  Banner- 
and  the  said  Thomas  II.  Rosser,  president 
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his  successors  and  assigns,  shall  reconvey 
the  same  to  the  said  Banner,  bis  heirs  and 
assigns. 

"This  deed  further  witneaseth  that  the 
time  and  manner  of  laying  out  said  lands  in- 
to lots,  streets,  etc.,  and  the  manner  and 
time  of  making  sales  thereof,  from  time  to 
time,  are  all  left  to  the  Judgment  and  deci- 
sion of  Thomas  L.  Rosser,  provided  he  shaD 
obtain  the  best  and  highest  price  said  prop- 
erties will  command. 

"It  l8  likewise  understood  and  stipulated 
that  the  said  Thomas  L.  Rosser,  president, 
and  his  successors  and  assigns,  shall  pay  all 
the  expenses  of  surveying,  laying  out,  and 
mapping  lands  into  lots,  streets,  etc.,  and 
shall  pay  all  expenses  of  conveying  to  pur- 
chasers, and,  when  said  lands  are  mapped 
and  laid  out  and  numbered,  the  same  shall 
be  recorded. 

"This  conveyance  further  wltnesseth  that 
the  party  of  the  second  part  shall  hold  tffe 
lands  aforesaid  subject  to  all  and  singular 
the  conditions  herein  named,  and  the  said 
George  Banner  and  Prlscllla,  his  wife,  war- 
rant generally  the  lands  herein  conveyed 
free  from  all  incumbrances  and  Uens,  and 
against  the  claims  of  all  persons  whomsoev- 
er." 

On  October  24,  1887,  a  further  deed  was 
made  by  Banner  to  Rosser,  president,  as 
aforesaid,  perfecting  the  previous  convey- 
ance with  respect  to  the  boundaries  of  the 
land  thereby  conveyed  as  the  same  had  been 
ascertained  by  the  surveyor,  and  flztng  the 
number  of  acres  at  868,  more  or  Ies».  This 
deed  was  made  subject  to  all  the  conditions, 
provisions,  and  stipulations  of  the  deed  of 
September  24,  1887. 

The  effect  of  these  conveyances  was  to  cre- 
ate a  relation  of  trust  and  confidence  be- 
tween Banner  and  Rosser,  which  constitutes 
the  foundation  of  the  first  objection  made  to 
the  validity  of  the  agreement  of  November 
13,  1881. 

The  New  South  Mining  ft  Improvement 
Company,  in  obedience  to  the  provisions  and 
stipulations  of  the  said  deeds,  surveyed  and 
laid  out  the  land  as  a  town  site,  divided  it 
into  town  lots,  streets,  and  alleys,  built  a 
bridge  across  Clinch  river,  and  got  ready  to 
dispose  of  the  lots  to  the  public;  but,  when 
It  undertook  to  sell  the  lots,  it  was  confront- 
ed with  the  fact  that  there  were  many  Judg- 
ments against  Banner,  aggregating  a  large 
amount,  which  conatltuted  liens  upon  the 
land  at  the  time  he  conveyed  It  to  Rosser; 
that  a  suit  In  chancery  was  pending  to  en- 
force the  Judgments  against  the  lands;  that 
an  account  of  the  Hens  had  been  taken,  and 
the  cause  made  ready  for  a  decree  of  sale, — 
which  circumstances  prevented  a  clear  title 
from  being  made  to  the  lots,  and  Interfered 
with  their  sale. 

In  view  of  this  condition  of  affairs,  in  or- 
der to  save  the  lands  from  a  forced  sale  by 
the  court,  and  to  secure  to  Banner  the  gains, 
which.  It  waa  expected,  would  be  realized 


from  the  scheme  provided  for  under  the 
deeds  of  September  24  and  October  24,  1887. 
It  was  deemed  best  to  make  a  new  arrange- 
ment, by  which  the  requisite  funds  could  be 
raised  to  discharge  the  liens.  Rosser,  as 
president  of  the  New  South  Mining  &  Im- 
provement Company,  'thereupon,  on  Novem- 
ber 27, 1888,  conveyed  the  land  back  to  Ban- 
ner, and  he  In  turn  reconveyed  It  on  the 
same  day  to  Rosser  in  his  own  right.  A  col- 
lateral agreement  was  contemporaneously 
executed  by  them,  by  which  Rosser  agreed 
to  raise  the  sum  of  $15,000,  which.  It  was 
supposed,  would  be  sufficient  to  discharge 
the  liens,  and  to  place  It  in  the  hands  of  W. 
A.  Ayers,  to  be  applied  by  him  to  that  pur- 
pose; and.  If  more  than  sufficient  for  the 
discharge  of  the  liens,  he  was  to  pay  the 
balance  over  to  Banner.  In  the  event  that 
the  sum  was  not  raised  and  placed  by  Ros- 
ser in  Ayers'  bands  within  60  days,  then  he 
was  to  reconvey  the  land  to  Banner.  By  the 
said  agreement  Rosser  also  bound  himself  to 
endeavor  to  sell  off  the  land  In  lots  for  a 
town  or  city.  If  practicable,  upon  such  terms 
as  he  should  deem  best,  and  for  the  best 
price  he  could  obtain;  the  proceeds  of  sale 
to  be  equally  divided  between  Banner  and 
himself,  subject  to  the  right  of  Rosser  to  be 
first  reimbursed  out  of  Banner's  half  for  the 
$15,000  to  be  advanced  by  him  to  pay  off  the 
Uens.   ' 

Rosser  had  difficulty  m  raising  the  money 
to  pay  off  the  liens,  and  it  was  also  ascertain- 
ed that  $15,000  would  be  insufficient  to  dis- 
charge them.  On  January  14,  1888,  Banner, 
by  a  written  agreement,  extended  the  time 
for  raising  the  amount  necessary  to  pay  off 
the  Uens,  and  on  March  5,  1888,  again  ex- 
tended it  On  the  latter  date,  Rosser,  aa  a 
means  of  raising  the  money,  conveyed  the 
land  to  the  New  South  Mining  &  Improve- 
ment Company,  of  which  he  was  still  the 
president,  and  on  June  25,  1888,  it  conveyed 
the  same  to  the  Minneapolis  Improvement 
Company,  of  which  Rosser  was  also  the  presi- 
dent and  which  company  was  Incorporated 
for  the  express  purpose  of  pushing  the  con- 
templated town  or  dty,  and  making  It  a 
reality. 

It  was  nnder  this  staite  of  things,  and 
while  Banner  and  Rosser  bore  to  each  other 
the  confidential  relations  created  by  the  sev- 
eral conveyances  and  agreements  referred  to, 
that  the  deed  of  conveyance  of  March  20, 
1880,  was  made,  whereby  Banner  sold  and 
conveyed  the  said  land,  and  certain  other 
small  parcels,  embracing,  In  the  whole,  904 
acres,  to  Rosser  in  his  own  right,  without  any 
condition  or  limitation,  for  the  sum  of  $90,- 
400,  upon  the  terms  set  forth  In  the  early 
part  of  this  opinion;  but  reserving  the  ven- 
dor's lien  for  the  unx>ald  purchase  money,  for 
the  enforcement  whereof  for  the  last  two  In- 
stallments of  $26,000  each  this  suit  was 
brought 

This  deed  waa  prepared  by  the  regular 
counsel  of  Banner,  after  fnll  conference  with 


Digitized  by 


v^oogle 


70 


81  southsiasi:ebn  bbfobtbb. 


(Va. 


him  and  Rosser.  No  complaint  has  been 
made  that  It  was  not  perfectly  fair,  the  free 
and  voluntary  act  of  Banner,  and  in  every 
resi)eet  binding,  which  Is  concluslTely  mani- 
fested by  the  suit  at  the  complainant,  recog- 
nizing its  validity,  and  seeking  to  enforce  for 
the  payment  of  the  \mpald  purchase  money 
the  vendor's  lien  therein  reserved  to  secifre 
it  It  refers  specifically  to  all  of  the  pre- 
vious conveyances  and  contracts  made  be- 
tvreen  Banner  and  Rosser,  with  all  and  singu- 
lar their  conditions,  reservations,  and  limita- 
tions, and,  hi  consideration  of  the  sale  then 
made,  by  mutual  agreement  sets  aside,  re- 
scinds, and  annuls  them.  The  effect  of  this 
deed  was  to  terminate  the  past  relations  of 
trust  and  confidence  between  the  parties, 
and  to  create  the  new  relation  at  creditor  and 
debtor. 

Equity  wisely  views  with  Jealousy  trans- 
actions between  persons  holding  a  fiduciary 
or  confidential  relation  to  each  other,  and  will 
not  suffer  one  party,  standing  in  a  situation 
of  which  he  can  avail  himself  against  the 
other,  to  derive  an  advantage  from  that  Cir- 
cumstance, for  It  Is  founded  In  a  breach  of 
confidence.  These  relations,  and  the  equi- 
table principles  governing  them,  are  fully  dis- 
cussed by  Story  in  his  Equity  Jurisprudence 
(volume  1,  {S  307-823).  See,  also,  Statham 
V.  Ferguson,  25  Grat.  28.  A  court  of  equity. 
In  accordance  with  these  principles,  wjll  scru- 
tinize with  a  "close  and  vigilant  suspicion" 
a  purchase  made  by  a  trustee  from  the  ben- 
eficiary, or  by  an  agent  of  the  property  of  bis 
principal,  and  will  not  permit  it  to  stand,  ex- 
cept where  there  has  been  entire  good  faith, 
a  full  disclosure  of  all  facts  and  circumstan- 
ces affecting  the  transaction,  and  the  absence 
of  all  undue  Influence,  advantage,  or  Imposi- 
tion. 1  White  &  T.  Lead.  Oas.  Eq.  pt  1,  p. 
360;  2  White  &  T.  Lead.  Cas.  Bq.,  pL  2, 
pp.  1228,  1229;  1  Story,  Eq.  Jur.  1315. 

In  the  case  at  bar  the  sale  was  made  by 
Banner-  under  the  advice  of  his  counsel,  and 
the  conveyance  prepared  by  him  after  a  full 
disclosure  of  the  facts.  It  was  then  executed 
by  Banner,  and  witnessed  by  the  counsel 
No  complaint  at  any  unfairness  in  Its  pro- 
curement is  made,  or  of  any  advantage  tak- 
en of  Banner  by  Rosser  alleged.  Its  validity 
Is  not  questioned,  but,  on  -the  contrary,  the 
very  object  of  the  suit  Is,  as  we  have  seen, 
to  uphold  and  enforce  it  It  is  therefore  to 
be  given  the  effect  Intended  by  It.  It  con- 
stituted a  valid  sale  of  the  tand  to  Rosser, 
terminated  absolutely  the  previous  relation  of 
trust  and  confidence  between  the  parties,  and 
created  the  new  relation  of  vendor  and  ven- 
dee, creditor  and  debtor.  Where  the  fidu- 
ciary relation  has  been  completely  dissolved, 
and  the  parties  are  no  longer  under  the  ante- 
cedent Influence,  they  are  restored  to  their 
common  competency  to  deal  with  each  other. 
1  Story,  Eq.  Jur.  (11th  Ed.)  i{  313,  816  (a), 
and  Kerr,  Fraud  &  M.  169. 

When  the  contract  of  November  13,  1891, 
was  entered  Into,  whereby  Banner  agreed  to 


purchase  and  take  back  the  unsold  laifd  In 
satisfaction  and  discharge  of  the  two  notes 
for  $25,000  each,  the  confidential  or  fiduciary 
relation  between  him  and  Boeser  had  been 
wholly  dissolved  for  the  period  of  a  year  and 
eight  months.  The  parties  In  their  dealings 
were  no  longer  subject  to  Its  influence.  Their 
transactions  liad  ceased  to  be  regarded  by 
equity  with  the  Jealousy  that  It  views  the 
dealings  between  persons  occupying  that  re- 
lation. It  follows  that  the  contract  in  ques- 
tion is  to  be  treated  as  a  transaction  between 
any  other  creditor  and  debtor.  The  wild  and 
inexplicable  speculation  in  lots  In  imaginary 
towns  and  cities  had  subsided,  and  the  Min- 
neapolis Improvement  Company,  In  which 
the  title  to  the  land  was  then  vested,  had  be- 
come seriously  embarrassed.  If  not  insolvent. 
Its  creditors  were  clamorous,  a  receiver  wa;s 
threatened,  and  the  danger  imminent.  Ros- 
ser himself  was  much  Indebted,  though  the 
extent  of  his  Indebtedness  does  not  appear  in 
the  record.  Rosser  had  caused  the  agree- 
ment to  be  prepared  by  his  counsel  at  Char- 
lottesville, Va.,  where  or  near  which  he  resid- 
ed, and  carried  it  with  him  to  Russell  county, 
where  was  Banner's  home,  and  at  whldi 
Rosser  arrived  after  nightfall.  The  next  day 
be  explained  the  situation  to  Banner,  and  ad- 
vised him  to  consult  his  counsel  about  sign- 
ing the  agreement.  As  they  approached  the 
railroad  depot  at  St.  Paul,  Mr.  Gent,  a  law- 
yer residing  In  the  same  county  with  Banner, 
and  well  known  to  him,  happened  to  be  there, 
and  when  Banner  saw  bim,  he  observed  to 
Rosser  that  be  would  Just  as  soon  consult 
Gent  as  his  regular  counsel,  Mr.  Routh,  and 
did  so.  Rosser  explained  the  situation  of 
affairs  to  Gent  In  the  presence  of  Banner, 
and  exhibited  to  him  the  agreement  he  bad 
caused  to  be  prepared.  He  then  retired,  and 
Banner  and  Gent  conferred  together,  with  the 
result  that  Gent  advised  Banner  to  sign  the 
agreement,  which  he  did,  and  the  same  was 
witnessed  by  Gent  and  another  person.  It 
was  urged  that  Gent  was  not  employed  by 
Banner  as  his  counsel  in  the  matter,  and 
that  Gent  did  not  conedder  himself  as  bla 
counsel  when  advising  blm  as  to  the  agree- 
ment It  is  conceded,  however,  that  he  was 
a  reputable  lawyer,  and  presumed  competent 
to  advise  Banner  In  the  premises.  It  may 
not  be  doubted  that  he  advised  Banner  as 
conscientiously  as  If  he  had  been  regularly 
employed  as  counsel,  and  been  paid  a  fee  for 
bis  advice. 

The  testimony  tends  to  show  that  Banner 
was  not  a  man  of  much  education,  but  that 
he  had  always  transacted  his  ovra  business, 
managing  his  large  farm,  and  trading  In  cat- 
tle to  a  considerable  extent,  without  question 
from  any  source  of  his  capacity  to  do  so.  In 
the  execution  of  the  agreement  of  Novem])er 
13,  1891,  he  did  not  rely  solely  on  his  own 
Judgment,  but  acted  only  after  he  had  taken 
Che  advice  of  an  experienced  lawyer.  The 
confidential  relation  that  existed  at  one  time 
between  the  parties,  but  which  had  been 
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completely  dissolved  nearly  two  years  be- 
fore. Is  not  a  ground  to  avoid  the  contract 
entered  Into  under  the  circumstances  proved. 

It  was  further  urged  In  this  connection 
that,  although  the  fiduciary  relation  formerly 
between  them  no  longer  subsisted  on  March 
20,  1890,  when  the  land  was  sold  and  convey- 
ed to  RoBser,  yet  its  influence  still  remained, 
and  the  confidence  reposed  by  Banner  in  Ros- 
ser  was  so  great  as  to  amount  to  undue  in- 
fluence in  the  execution  of  the  agreement. 
The  depositions  of  a  number  of  persons  were 
taisen  to  prove  that  Banner  reposed  great 
confidence  in  Rosser,  and  that  he  was  by  na- 
ture prone  to  confide  too  much  in  those  whom 
be  Ul:ed.  There  was,  however,  an  absence  of 
evidence  that  his  execution  of  the  agreement 
was  the  result  of  undue  Influence  on  the 
part  of  Rosser,  or  that  it  was  not  the  free, 
voluntary  act  of  Banner.  The  latter  did  not 
pretend  In  his  testimony  that  he  reposed 
blind  confidence  in  Rosser,  but  only  that  he 
regarded  him  as  an  honest  and  upright  man, 
who  had  always  treated  him  fairly  and  Just- 
ly in  the  dealings  between  them,  and  as  one 
who  would  not  deceive  him. 

The  next  ground  of  objection  to  the  agree- 
ment was  that  it  was  Induced  by  misrepre- 
sentation and  fraud.  In  support  of  this  ob- 
jection. It  was  asserted  that  Rosser  represent- 
ed to  Banner  that  the  Minneapolis  Improve- 
ment Company,  in  which  the  title  to  the  land 
was  vested,  was  unable  to  meet  its  debts, 
and  was  threatened  by  some  of  its  creditors 
with  the  appointment  of  a  receiver,  which,  if 
done,  would  be  lilcely  to  result  in  protracted 
litigation,  and  his  debt  be  Jeopardized;  as  he 
had  been  advised  by  counsel  that  the  ven- 
dor's lien  reserved  by  Banner  in  the  deed  of 
March  20,  1880,  was  invalid  in  consequence 
of  some  defect,  and  that  he,  Rosser,  was  in- 
solvent. 

The  testimony  of  Banner,  though  vague, 
does  tend  to  show  that  these  or  similar  rep- 
resentations were  made  by  Rosser,  and  the 
testimony  proves  that  the  representation  as 
to  the  financial  condition  of  the  Minneap- 
olis Improvement  Company  was  correct. 

As  to  the  alleged  representation  that  Ros- 
ser asserted  that,  if  Banner  sued  him,  he 
would  have  to  maJie  an  assignment,  or  that 
he  was  insolvent,  it  is  not  supported  by  the 
testimony.  Banner  deposed  that  he  so  un- 
derstood Rosser,  but  the  latter  denied  that  he 
made  any  such  statement  Gent  testified 
tbat  he  did  not  hear  Rosser  say  that  he 
would  have  to  make  an  assignment,  but  that. 
In  discussing  the  matter,  he  merely  stated  to 
Banner  tbat  if  he  were  to  sue  him  to  recover 
those  large  notes,  and  thereby  bring  his  oth- 
er creditors  on  him,  he  could  not  say  that  In 
tbat  event  he  would  be  good  for  the  notes, 
and  not  that  he  did  not  have  ample  property 
to  pay  his  debts. 

It  was  admitted  by  Rosser  that  he  told  Ban- 
oer  that  he  had  been  advised  by  able  law- 
yers tbat  the  vendor's  lien  was  defective, 
and  could  not  be  enforced,  and  Gent,  with 


whom  Banner  advised,  had  previously  ex- 
amined into  the  question  as  counsel  for  cred- 
itors of  the  Minneapolis  Improvement  Com- 
pany, and  reached  the  same  conclusion. 
Whether  it  really  constituted  an  incumbrance 
upon  the  land,  and  was  capable  of  being  en- 
forced against  it,  was  a  question  far  from  be- 
ing free  from  difficulty.  The  deed  of  Novem- 
ber 27,  1888,  was  on  its  face  an  absolute 
conveyance  of  the  land  by  Banner  to  Rosser, 
though  the  latter,  as  between  him  and  Ban- 
ner, tool:  It  subject  to  the  contemporaneous 
collateral  agreement  As  heretofore  stated, 
Rosser  by  deed  of  March  5, 1889,  conveyed  It 
to  the  New  South  Mining  &  Improvement 
Company,  and  it  conveyed  the  same  by  deed 
of  June  25,  1889,  to  the  Minneapolis  Improve- 
ment Company;  the  conveyances  being  duly 
recorded.  It  thus  appears  that  the  title  to 
the  land,  when  Banner  sold  and  conveyed  it 
absolutely  to  Rosser  in  his  own  right  by  the 
deed  of  March  20,  1800,  wherein  the  vendor's 
lien  was  reserved,  was  in  the  Minneapolis 
Improvement  Company.  Whether  the  ven- 
dor's lien  could  be  effectively  reserved  by 
Banner  on  the  land,  and  enforced  against  It, 
under  ail  the  circumstances,  when  the  title 
thereto  was  vested  in,  and  the  right  of  prop- 
erty therein  claimed  by,  a  third  party,  un- 
der previous  conveyances  from  his  vendee, 
under  the  authority  of  the  deed  of  November 
27,  1S88,  was  a  question  involved  in  so  much 
dlflSculty  and  doubt  as  to  make  it  a  fair  sub- 
ject of  compromise,  and  to  constitute  it  a 
strong  inducement  to  the  settlement  made 
by  the  agreement  of  November  13,  1891. 
Whether  the  lien  was  valid  and  susceptible 
of  enforcement  or  not,  it  is  not  material  to 
decide.  The  parties  themselves  have  settled 
the  debt,  and  their  settlement,  as  against  the 
charge  of  misrepresentation  and  fraud,  must 
stand.  So  far  as  the  evidence  shows,  the 
parties  acted  in  good  faltb,  and  a  settlement 
made  under  the  circumstances  disclosed  by 
the  record  will  not  be  disturbed.  Moore  v. 
Fltzwater,  2  Rand.  (Va.)  442;  Lee  v.  Harlow, 
75  Ta.  39;  Zane  v.  Zane,  6  Munf.  406,  and  2 
White  &  T.  Lead.  Cas.  Eq,  pt  2,  p.  1703. 

The  further  objection  was  made  that  the 
agreement  was  unconscionable.  This  objec- 
tion was  founded  upon  the  ground  that  Ros- 
ser was  solvent,  and  that  the  unpaid  notes 
could  have  been  made  out  of  him,  and  that 
Banner  agreed  to  surrender  them  for  the 
residue  of  the  land  still  owned  by  the  Minne- 
apolis Improvement  Company,  which,  by  rea- 
son of  the  division  into  lots,  streets,  and  al- 
leys, the  grading  thereof,  and  the  ownership 
of  lots  which  had  been  bought  from  the 
company  by  various  persons,  situate  here 
and  there  in  its  midst  so  affected  the  land 
which  Banner  was  to  get  back  in  discharge 
of  the  notes  as  to  make  it  comparatively 
valueless. 

The  witnesses  were  greatly  at  a  loss  to  ex- 
press any  opinion  as  to  its  value.  If  the 
scheme  of  building  a  town  or  city  should 
In  the  future  be  revived  and  succeed,  the 
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land  80  pnrcbased  back  would  be  of  yerj 
great  value;  but.  If  not,  the  ownership  of 
lota  here  and  there  In  Its  midst,  If  the  own- 
ers should  not  abandon  them,  would  serious- 
ly affect  Its  value  for  farming  and  grazing 
purposes. 

In  considering  this  objection.  It  cannot  be 
overlooked  that  the  whole  scheme  was  a 
speculative  venture.  In  which  both  Banner 
and  Rosser  engaged,  fully  conscious  of  Its 
nature  and  the  risks  attending  It,  but  which 
they  were  willing  to  Incur  In  the  hope  of 
the  great  gains  It  held  out  to  them  In  the 
event  of  success.  The.  scheme,  In  conse- 
quence of  the  universal  financial  depression 
that  quickly  followed  its  Inauguration,  failed, 
and  the  question  with  Banner  was,  when  he 
executed  the  agreement,  what  was  the  best 
course  to  pursue;  what  It  was  best  for  him 
to  do.  He  was  confronted  with  the  fact  that 
the  Minneapolis  Improvement  Company,  in 
which  was  vested  the  legal  title  to  the  land, 
was  In  great  straits,  if  not  Insolvent  with 
the  threat  of  being  placed  in  the  hands  of  a 
receiver  Impending  over  it,  with  the  fact  that 
there  was  grave  doubt,  to  say  the  least,  as 
to  the  efficacy  of  his  supposed  vendor's  lien, 
and  with  the  possibility  of  not  being  able 
to  make  the  notes  out  of  Bosser,  even  If  he 
desired  to  do  ao  out  of  the  originator  of  the 
scheme,  whose  sole  object  had  been,  by  great 
enterprise  and  bold  speculation,  to  make 
money  for  them  both.  He  decided  to  accept 
the  offer  to  convey  back  to  him  the  unsold 
lands,  If  he  would  release  the  balance  of  the 
purchase  money,  and  signed  the  agreement 
Can  It  be  said  that  he  acted  unwisely,  or  that 
bis  conduct  was  not  that  of  a  prudent  busi- 
ness man?  But  whether  wise  or  unwise,  the 
agreement.  In  view  of  the  testimony  that  he 
had  the  capacity  to  make  it  and  that  It 
was  his  own  free,  voluntary  act  cannot  be 
Impeached,  however  unreasonable  or  Impru- 
dent it  may  now  seem  to  others.  Oreer  t. 
Oreers,  9  Grat  330. 

The  testimony  shows  that  the  lands  of 
Banner— the  whole  904  acres— were  not 
worth,  according  to  the  highest  estimate, 
over  $40,000.  The  average  estimate  of  his 
own  witnesses  was  $37,850.  They  were  as- 
sessed for  taxation  at  $5,616,  and  it  was 
thought  would  probably  have  brought  $25,- 
000  at  a  sale  by  the  court  for  the  payment  of 
the  judgment  liens,  which  was  Imminent 
when  Bosser  raised  the  money  to  pay  them 
off.  By  the  agreement  of  November  13, 
1891,  Banner  was  to  get  back  the  whole  904 
acres,  less  279  acres,  which  had  been  sold  off 
in  lots.  All  the  judgments  against  him  had 
been  paid,  and  perhaps  some  other  debts, 
amounting  to  $20,400,  and  be  bad  also  re- 
ceived In  money  $20,000.  The  result  was 
that  he  had  already  received  in  payment  of 
bis  debts  and  In  cash  upwards  of  $40,000, 
more  than  the  entire  lands  were  worth,  and 
wax  to  get  back  besides  more  than  two- 
tbirds  thereof.  So  far  from  being  an  un- 
eonacionable  contract  the  result  would  rath- 


er indicate  that  Banner  had  displayed  good 
Judgment  and  decided  business  capacity. 

It  was  also  objected  that  the  certificate  ot 
acknowledgment  to  the  deed  of  December  2, 
1891,  from  the  Minneapolis  Improvement 
Company  to  Banner,  filed  with  the  answer  of 
Rosser,  and  made  in  pursuance  of  the  agree- 
ment of  November  13, 1891,  Is  defective.  The 
objection  is  not  well  founded.  The  deed 
bearing  date  December  2,  1891,  was  signed 
by  the  "Minneapolis  Improvement  Company, 
by  Thomas  L.  Rosser,  Fresldent"  with  the 
corporate  seal  affixed,  and  the  certificate  of 
the  notary  states  that  "Thomas  L.  Rosser, 
President  whose  name  is  signed  to  the  writ- 
ing hereto  annexed,  bearing  date  on  the  2d 
day  of  December  1891,"  acknowledged  the 
same  before  him  in  his  county.  It  identifies 
the  subscriber,  specifies  the  writing  sub- 
scribed, states  the  capacity  in  which  he  ex- 
ecuted It  and  certifies  his  acknowledgment 
tiiereof.  The  certificate  contains  all  that  la 
necessary.     See  Bank  v.  Goddin,  76  Va.  506. 

It  was  urged  in  argument  that  If  Banner 
was  not  entitled  to  have  the  land  In  contro- 
versy sold  to  satisfy  the  lien  reserved  in  the 
deed  of  March  20, 1890,  then  the  court  should 
annul  all  deeds  and  contracts  made  subse- 
quent to  the  deeds  of  September  24  and  Oc- 
tober 24,  1887,  and  restore  the  parties  to 
their  original  rights  under  those  deeds.  This 
position  Is  wholly  untenable.  The  agree- 
ment of  November  13,  1891,  was  Intended  by 
the  parties  to  be  on  absolute  settlement  of 
the  debt  now  here  In  litigation,  and,  being 
valid,  this  was  its  effect  It  was  a  volun- 
tary adjustment  by  the  parties  of  their 
rights,  final  in  its  nature,  and  by  It  they 
must  abide. 

The  circuit  court  did  not  err  In  dismissing 
the  original  and  amended  bills  of  the  com- 
plainant but  In  doing  so,  provision  should 
have  been  made  in  the  decree  for  the  deliv- 
ery by  Its  clerk  to  Banner  of  the  deed  from 
the  Minneapolis  Improvement  Company  to 
him  of  December  2,  1801,  which  was  filed 
with  the  answer  of  Rosser.  The  decree  will 
be  amended  in  that  respect  and,  as  so 
amended,  affirmed. 

OABDWELL,  J.,  absent 


(M  Vs.  1*1) 


OWENS  V.  OWENS. 


(Supreme  Court  of  Appeals  o<  Virginia.    Inae 
SO,  1898.) 

DivoBOB  PROM  Bed  and  Boasd — Chobltt — Fbab 

o»  Bodily  Hdrt— Cdstodt  or  Cbildrbn 
— Alimony — Pleadino — Bvidenos. 

1.  A  bill  for  divorce  from  bed  and  board  al" 
leged  the  marriage,  the  birth  ot  Issne,  poor 
health  and  inability  of  complainant  to  support 
herself  and  children,  cruel,  inhuman,  and  abu- 
sive treatment  by  the  husoand  of  complainant 
for  several  yean  past,  denial  by  the  husband 
of  paternity  of  the  children,  his  refusal  to  pro- 
rid'e  either  food  or  clothing  for  them,  and  his 
driving  them  from  home;  the  children  betas 
of  tender  age.    It  also  alleged  that  the  husband 
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forced  complainant  to  sleep  on  the  floor  in  cold 
veather;  that  he  more  than  once  drove  her 
from  home;  that  she  retnmed  on  promise  of 
better  treatment,  but  that  his  promisea  were 
not  kept;  that  she  was  afraid  of  personal  vio- 
lence at  his  hands;  that  he  had  so  threatened 
and  abused  her  that  she  felt  it  nnsafe  to  live 
with  him;  and  that  he  had  falsely  accused  her 
of  inconstancy.  Udd,  that  the'  bill  was  suffi- 
cient on  demurrer. 

2.  A  wife,  while  in  delicate  health,  was  driv- 
en from  home  by  her  husband.  She  returned 
on  his  promise  of  kind  treatment,  but  the  prom- 
ise was  violated.  He  violently  jerked  her  from 
bed,  and  compelled  her  to  sleep  on  the  Soor, 
falsely  accused  her  in.  the  grossest  terms  of 
adultery,  and  denounced  their  children  as  bas- 
tards, and  finally  ordered  her  to  leave,  and  nev- 
er return.  Hdd,  that  it  was  a  case  of  cruelty 
and  reasonable  apprehension  of  bodily  hurt,  Jos- 
tifyinf  a  divorce  from  bed  and  board. 

8.  Where  an  innocent  wife  la  compelled  to 
resort  to  divorce  on  account  of  the  misconduct 
of  her  husband,  she  is  entitled  to  the  custody 
of  the  children. 

4.  At  the  time  of  their  marriage  the  parties 
had  very  little  property,  but,  as  a  result  of  in- 
dustry, they  became  owners  of  a  farm  worth 
$2,500  and  of  personal  property  valued  at  $500. 
The  husband  was  a  strong  and  healthy  man, 
between  40  and  45  years  of  age,  and  be  had 
rendered  it  impossible,  by  his  misconduct,  for 
his  wife  and  three  small  children  to  remain 
ander.  his  roof.  Hdd,  on  granting  a  divorce 
from  bed  and  board,  tiiat  an  allowance  of  $20 

Ser  month  as  permanent  alimony  would  not  be 
isturbed;  especially  where  the  trial  court  has 
reserved  the  right  to  increase  or  diminish  such 
amount  on  a  proi>er  showing. 

Appeal  from  circuit  court,  Scott  county. 

Bill  by  Sarah  D.  Owena,  by  next  friend, 
against  Berry  0.  Owens.  From  a  decree  in 
favor  of  plaintiff,  defendant  appealed.  Af- 
firmed 

H.  S.  K.  Morrison  and  B.  R.  Kane,  for  ap- 
pellant   Swing  &  Richmond,  for  appellee. 

KEITH,  P.  Sarah  D.  Owens,  by  her  next 
friend,  flled  a  blU  for  divorce  in  the  circuit 
court  of  Scott  county,  in  which  she  states 
that  she  is  the  wife  of  Berry  C.  Owens,  and 
that  seven  children  have  been  born  of  their 
marriage,  five  of  whom  are  now  living;  the 
three  youngest  being  seven,  five,  and  two 
years  old,  respectively,  at  the  Institution  of 
this  suit  She  states  that  she  is  In  poor 
health,  is  unable  to  support  herself  and  chil- 
dren, and  has  no  means  to  do  so;  that  she 
has  been  a  true,  virtuous,  and  kind  wife,  and 
has  used  every  endeavor  to  live  with  her 
husband  in  peace,  but  her  husband  for  sev- 
eral years  past  has  been  cruel  and  inhu- 
manly abusive  in  his  treatment  of  her,  be- 
cause Insanely  Jealous,  without  the  semblance 
of  a  cause;  that  he  has  denied  the  paternity 
of  his  own  children,  refused  to  provide  prop- 
er provision  for  them,  either  in  food  or  cloth- 
ing, has  driven  them  from  home,  and  that 
she  and  they  are  now  dependent  upon  others 
for  the  necessaries  of  life.  Among  the  acts 
of  cruelty  which  she  recites  is  that  he  re- 
fused to  permit  her  to  occupy  her  own  bed 
In  cold  weather,  but  forced  her  to  lie  upon 
the  floor;  that  he  has  more  than  once  driven 
her  from  home  with  her  children,  and  com- 
pelled her  to  seek  protection  from  her  friends; 


that  she  has  more  than  once  returned,  upon 
the  promise  of  better  treatment,  but  that  his 
promises  were  not  kept,  and  that  recently  bla 
conduct  has  been  more  than  could  be  borne; 
that  he  has  denounced  their  children  as  bas- 
tards, and  locked  the  door  of  his  house  upon 
his  wife;  that  his  treatment  has  reached 
such  a  degree  of  unkindness  that  she  is  afraid 
of  personal  violence  at  his  hands;  and  that 
he  has  so  threatened  and  abused  her  that  she 
no  longer  feels  that  it  is  safe  to  cohabit  or 
live  with  him.  She  states  that  the  charges 
brought  against  her  of  Inconstancy  are  ut- 
terly false,  that  no  breath  of  suspicion  exists 
against  her  chastity,  save  in  the  breast  of  her 
husband,  and  declares  that  he  is  not  a  sultar 
ble  person  to  have  the  custody  of  thebr  chil- 
dren. 

The  prayer  of  the  bill  is  that  the  plaJntifC 
may  have  a  divorce  from  bed  and  board,  that 
she  may  be  granted  alimony,  and  the  custody 
of  their  three  yoimgest  children. 

The  husband  appeared  and  demurred  to 
this  bill,  and  we  have  stated  its  averments 
as  a  complete  vindication  of  the  decree  of 
the  circuit  court  In  overruling  his  demurrer. 

His  answer  denies  the  allegations  of  the 
bill.  He  admits  that  he  may  have  sometimes 
been  hasty  and  inconsiderate,  but  declares 
that  there  has  never  existed  any  purpose  up- 
on his  part  to  harass  or  harm  the  plaintUt 
in  any  way.  He  avers  that  he  has  always 
provided  tor  her  a  comfortable  maintenance, 
plain,  but  wholesome,  food,  and  in  sufficient 
quantity,  and  clothing  suitable  to  theb:  means 
and  station  in  life. 

There  la  evidence  proving  that  his  wife  is 
In  delicate  health,  that  her  lungs  are  affected, 
and  that  she  is  ftequently  subject  to  hemor- 
rhages and  spitting  of  blood.  It  is  proved 
that  on  one  occasion,  at  least,  he  Jerked  her 
violently  out  of  bed,  and  that  he  compelled 
her  to  sleep  upon  the  floor,  and,  when  remon- 
strated with,  said:  "It  is  quite  good  enough 
for  her;"  that  he  accused  her  of  Inconstancy, 
and  denounced  their  children  as  bastards; 
and  their  oldest  son,  a  youth  of  18  years  of 
age,  says  that  "his  treatment  has  been  cruel 
and  Inhuman,  and  I  would  not  think  it  safe 
for  her  to  live  with  him  any  more;  and  that 
he  forced  her  on  one  occasion  to  leave  home 
when  their  youngest  child  was  but  three 
weeks  old." 

There  Is  much  evidence  tending  to  prove 
harsh  and  unkind  conduct  on  his  part,  and 
neighbors  and  friends  have  frequently  found 
the  wife  In  tears  as  a  consequence  of  his 
treatment,  and  her  sister  swears  that  hi  her 
opinion,  from  all  that  she  has  seen  and  heard, 
she  does  not  consider  it  safe  for  the  plaintiff 
any  longer  to  cohabit  with  lier  husband.  He 
admitted  to  her  father  that  he  had  driven 
her  from  home,  and  the  father  testifies  to  a 
very  striking  and  touching  Incident  which 
sheds  light  upon  the  relations  that  existed  be- 
tween the  appellant  and  his  family.  When 
Mrs.  Owens  left  her  husband's  home  with 
her  children,  she  sought  shelter  imder  her 
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father's  roof,  and  some  time  thereafter,  when 
her  husband  came  to  take  the  children  back, 
the  father  said  to  him:  "You  cannot  get 
them  until  this  suit  is  settled.  The  custody 
of  the  children  is  a  part  of  the  suit,  and,  be- 
sides, they  would  not  go  with  you,  unless 
yon  dragged  them  out:  and  I  could  not  see 
that  done."  The  husband  then  said:  "That 
will  do,  let  us  go;"  and  he  got  up  and  went 
out  Thereupon  the  grandfather  says  that 
he  discovered  that  the  children  bad  hid  in  the 
back  room,  to  keep  him  from  taking  them. 

It  is  charged  in  the  bill,  and  it  appears  In 
evidence,  that  Mrs.  Owens  had  upon  two  oc- 
casions been  driven  from  home,  and  upon 
the  promise  of  amendment  and  better  treat- 
ment she  had  returned  to  her  husband's 
house. 

Upon  this  state  of  facts,  the  circuit  court 
granted  a  divorce  from  bed  and  board,  gave 
the  wife  the  custody  of  their  three  children, 
and  fixed  her  permanent  alimony  at  $20  per 
month. 

As  to  the  question  of  alimony,  the  proof  la 
that  at  the  time  of  the  marriage  of  the.  plain- 
tiff and  defendant  they  had  very  little  prop- 
erty, but,  as  a  tjesult  of  Industry  and  thrift, 
they  had  become  the  owners  of  a  farm  worth 
about  $2,500,  and  personal  property  valued 
at  $500.  The  husband  is  shown  to  be  a  man 
between  40  and  45  years  of  age,  strong,  and. 
in  good  health.  He  is  under  a  legal  obliga- 
tion to  support  his  wife  and  children,  and  if 
without  fault  upon  their  part  he  renders  It 
imi)08slble  for  them  to  remain  under  his 
roof,  be  cannot  by  his  misconduct  escape  the 
performance  of  the  duty  which  the  law  im- 
poses upon  him.  He  has  no  room  to  com- 
plain, therefore.  If  he  Is  required  to  contrib- 
ute by  the  payment  of  money  to  the  main- 
tenance of  his  wife  and  children. 

The  decree  of  the  circuit  court  Is  fully  sus- 
tained by  authority.  As  we  have  seen,  the 
wife  on  more  than  one  occasion  was  driven 
from  home  by  the  unktndness  of  her  hus- 
band. Her  voluntary  return  was  a  condona- 
tion of  the  offense  which  Induced  her  to 
leave. 

Condonation  is  defined  to  be  the  remission, 
by  one  of  the  married  parties,  of  an  offense 
which  he  knows  the  other  has  committed 
against  the  marriage,  on  the  condition  of  be- 
ing continually  afterwards  treated  by  the  oth- 
er with  conjugal  kindness.  2  Bish.  Mar.  Sc 
DlT.  i  268.  As  a  result  of  this  rule,  while 
the  condition  remains  unbroken,  there  can 
be  no  divorce,  but  a  breach  of  it  revives  the 
original  remedy. 

Cruelty,  it  is  said,  is  cumulative,  admltttng 
of  degrees  and  augmenting  by  addition;  so 
that  it  may  be  condoned  and  even  forgiven 
for  a  time,  and  up  to  a  certain  point,  with- 
out any  bar  In  sense  or  reason  to  bring  it  all 
forward  when  the  continuance  of  it  has  ren- 
dered it  no  longer  condonable.  While,  there- 
fore, acts  of  violence  committed  at  an  ear- 
lier period,  and  which  have  not  prevented  the 
wife  from  living  with  her  husband,  or  going 


back  to  him  after  they  have  been  separated, 
cannot  be  made  the  sole  foundation  of  an  ac- 
tion of  separation,  they  form  the  subject  of 
investigation  and  proof,  with  a  view  to  de- 
termine what  is  the  true  issue  In  the  case; 
namely,  whether  the  wife  can,  with  safety 
to  her  person  and  health,  continue  to  live 
virlth  him.    2  Bish.  Mar.  &  Div.  {  804. 

Cruelty  consists  of  successive  acts  of  III 
treatment,  if  not  of  personal  injury;  so  that 
something  of  a  condonation  of  earlier  ill  treat- 
ment must  In  such  cases  necessarily  take 
place.     Id.  {  805. 

Nothing  can  be  more  grievous  to  a  true 
and  faithful  wife  than  a  malicious  charge 
from  her  husband  of  adultery.  Standing  ab- 
solutely alone,  It  is  commonly  regarded  as 
not  quite  sufficient  to  Justify  a  divorce,  yet, 
when  presented  with  other  facta  enhancing 
Its  enormity.  It  is  deemed  a  £;tobb  act  of  cm- 
elty.    1  Bish.  Mar.  &  Div.  {  1669. 

We  have,  then,  a  case  of  a  wife  In  delicate 
health,  driven  from  her  home,  and  returning 
upon  the  promise  of  kind  treatment,  the 
promise  violated,  and  the  offense  renewed, 
violently  Jerked  from  her  bed,  and  compelled 
to  sleep  upon  the  floor,  accused  in  the  grossest 
terms  of  infidelity  to  her  marriage  vow,  and 
her  children  denounced  as  bastards,  and 
finally  ordered  to  leave,  and  never  to  return. 
These  acts,  In  our  Judgment,  and  npon  the 
authority  quoted,  establish  a  plain  case  of 
cruelty,  and  a  "reasonable  apprehension  of 
bodily  hurt,"  Justifying  a  sentence  of  divorce 
from  bed  and  board. 

The  innocent  parent,  on  whose  prayer  the 
divorce  Is  granted,  will  usually  have  the  cus- 
tody of  the  children.  A  woman  compelled 
by  her  husband  to  resort  to  divorce  ought 
not  to  obtain  It  at  the  expense  of  losing  the 
society  of  her  children;  and  also,  because 
one  who  has  done  well  or  ill  in  the  marriage 
relation  will  be  likely  to  do  the  same  In  the 
parental,  all  courts  lean  to  the  Innocent  par- 
ent when  determining  the  custody  of  the 
child.    2  Bish.  Mar.  &  Div.  {  1196. 

Nothing  need  be  added  to  what  has  already 
been  said  upon  the  subject  of  alimony,  espe- 
cially in  view  of  the  fact  that  the  decree  of 
the  circuit  court  reserves  the  right  to  In- 
crease or  diminish  the  amount  allowed,  and 
that  court  will  doubtless  give  any  relief  to 
which  the  parties  may  show  themselves  enti- 
tled. 

We  are  of  opinion  that  the  decree  of  the 
circuit  court  should  be  affirmed. 

(9«  Va.  177) 

CHAPMAN  T.  VIRGINIA  REAL-ESTATBl 

INVESTMENT  CO. 
(Supreme  Court  of  Appeals  of  Virginia.    Jan* 

30,  1898.) 
BrOOX    SOBSCBIRION— EVIDBNCB— EUBMLaas    Br- 

BOB. 

1.  Evidence  showed  that  a  stock  subscription 
was  charged  to  defendant,  a  corporation,  but 
that  the  certificate  was  taken  in  the  name  of 
one  C,  who  was  neither  an  officer  nor  agent 
of  defendant,  nor  authorized  to  purchase  stock 
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on  its  behalf;  titat  C.  paid  the  first  aasesa- 
ment;  that  none  of  the  officers  or  directors  of 
defendant  had  subscribed  for  stock  on  its  be- 
half; that  there  was  another  similar  corpora- 
tion, having  the  same  officers  as  defendant. 
None  of  plaintiff's  witnesses  testified  that  de- 
fendant had  subscribed  for  the  stock.  Held, 
that  an  order  setting  aside  a  rerdict  (or  plain- 
tiff was  proper. 

2.  Where  a  verdict  ia  returned  for  plaintifF 
for  the  full  amount  of  his  claim,  error  in  rul- 
ings on  evidence  and  Instmctiona  excepted  to 
by  him  are  withont  prejudice. 

Error  to  circuit  court,  Tazewell  county. 

Action  by  one  Chapman  against  the  Vir- 
ginia Real-Estate  Investment  Company  to 
recover  unpaid  stock  subscriptions.  From  a 
Judgment  In  favor  of  defendant,  plaintiff 
brings  error.    AfSrmed. 

Henry  &  Graham  and  Chapman  &  Gilles- 
pie, for  plaintiff  In  error.  Clark  &  Dennis- 
ton,  (or  defendant  in  error. 

BUCHANAN,  J.  Upon  tbe  first  trial  of 
this  case  the  Jury  rendered  a  verdict  in  far 
Tor  of  the  plaintiff.  Upon  motion  of  the  de- 
fendant It  was  set  aside,  and  a  new  trial 
granted.  On  the  second  trial  the  verdict 
was  In  favor  o(  the  defendant  The  motioo 
of  the  plaintiff  to  set  it  aside  was  overruled, 
and  Judgment  rendered  thereon. 

To  the  action  of  the  court  on  both  trials 
this  writ  of  error  was  awarded. 

By  section  3484  of  the  Code,  as  amended 
by  an  act  of  the  general  assembly  approved 
March  3,  1892  (Acta  1891-02,  p.  962,  c.  609), 
It  is  provided  that  where  there  have  been 
two  trials  in  the  lower  court  the  appellate 
court  shall  "look  first  to  the  evidence  and 
proceedings  on  the  first  trial,  and  If  it  dis- 
covers that  the  court  erred  In  setting  aside 
the  verdict  on  that  trial,  it  shall  set  aside 
and  annul  all  subsequent  proceedings  to  said 
verdict  and  enter  Judgment  thereon." 

The  first  question,  therefore,  to  be  consid- 
ered is  whether  or  not  the  court  erred  in 
setting  aside  the  verdict  of  the  Jury  upon  the 
first  trial. 

Upon  that  question  the  exceptions  of  the 
plaintiff  in  error  as  to  the  several  rulings  o( 
the  court  In  admitting  evidence  and  giving 
and  refusing  instructions  can  have  no  effect. 
If  all  the  rulings  complained  of  upon  these 
points  had  been  In  favor  of  the  plaintiff,  in- 
stead of  against  him,  the  Jury  could  not  have 
found  for  him  a  more  favorable  verdict  than 
they  did  find,  for  they  gave  him  all  that  he 
demanded  in  bis  declaration.  Ruffner  v, 
fliU.  81  W.  Va.  428,  7  S.  B.  13;  Bart  Law 
Prac.  724,  725. 

The  action  was  brought  by  the  plaintiff, 
who  had  been  appointed  a  receiver  in  a 
creditors'  suit  against  the  West  Graham 
Land  &  Improvement  Company,  to  recover 
$7,660  alleged  to  be  due  from  the  defendant 
on  account  of  unpaid  assessments  on  stock 
in  that  company.  The  defendant  denied  its 
liability,  claiming  that  it  never  was,  by  sub- 
scription or  otherwise,  a  stockholder  in  the 
company^. 


The  evidence  of  the  plaintiff  showed  that 
the  defendant  was  listed  upon  the  books  of 
the  treasurer  of  the  land  and  improvement 
company  as  a  subscriber  for,  or  owner  of,  60 
shares  of  its  stock  at  the  price  of  $15,000; 
that  It  was  credited  with  the  payment  of 
$5,000  and  of  $1,500,  the  amounts,  respective- 
ly, of  the  first  and  second  assessments  on 
the  stock;  that  J.  R.  Jordan,  an  agent  of 
the  defendant  was  present  at  a  meeting  of 
the  stockholders  of  the  company  claiming  to 
have  authority  to  represent  the  defendant 
having  a  proxy,  as  some  of  the  witnesses 
of  the  plaintiff  state,  signed,  as  they  be- 
lieved, by  the  treasurer  of  the  defendant  cor- 
poration, and  under  its  seal;  that  be  voted 
the  160  shares  of  stock  listed  in  the  defend- 
ant's name;  was  elected  a  director  and  also 
secretary  and  treasurer  of  the  company,  al- 
though he  held  no  stock  in  it  in  bis  own 
right;  that  the  $1,500  assessment  credited  to 
the  defendant  company  was  paid  by  a  check 
signed  by  G.  L.  Estabrook,  treasurer,  and 
countersigned  by  Clarence  M.  Clark,  presi- 
dent, and  that  the  check  was  one  of  the 
stereotyped  checks  of  the  defendant  accord- 
ing to  the  recollection  and  belief  of  the  cash- 
ier of  the  bank  which  cashed  It  and  who 
frequently  handled  the  checks  of  the  defend- 
ant; that  Estabrook,  who  was  secretary  of 
the  defendant  corporation,  asked  for  a  state- 
ment of  the  condition  of  the  land  and  Im- 
provement company,  which  was  furnished 
him;  that  the  land  and  Improvement  com- 
pany had  directed  at  its  meeting  July  6, 
1891,  that  each  stockholder  who  would  pay 
the  assessment  that  day  made  should  be  al- 
lowed to  draw  a  lot  for  each  $1,000  of  stock 
owned  by  him,  and  that  pursuant  to  this  ar- 
rangement 15  lots  were  set  apart  to  the  de- 
fendant on  the  books  of  the  land  and  Im- 
provement company. 

The  plaintiff  also  read  in  evidence  four 
letters,  of  which  the  following  are  copies: 

"Clarence  M.  Clark,  Pres.  Arthur  0.  Den- 
nlston,  Vice  Pres.  Geo.  L.  Estabrook,  Jr., 
Sec'y  and  Treas.  Virginia  Real-Estate  In- 
vestment Company.  Office,  Bullitt  Building, 
Phlla.  Telephone  No.  2,720.  Philadelphia, 
Pa..  Feb.  4,  1892.  Mr.  J.  B.  Greever,  Gra- 
ham, Va.— Dear  Sir:  Tour  favor  Inclosing 
duplicate  receipt  tor  our  payment  on  account 
of  West  Graham  Land  &  Imp.  Co.  stock  was 
duly  received.  I  have  delayed  replying  to 
your  inquiry  in  regard  to  the  exchange  of  the 
West  Graham  Land  &  Imp.  Co.  stock  for  Gra- 
ham Land  &.  Imp.  Co.  stock  awaiting  Mr. 
Dennlston's  return  to  Philadelphia.  He  says 
now  that  there  is  certain  other  information 
which  he  wishes  in  regard  to  the  matter  be- 
fore he  gives  a  definite  reply.  Your  former 
communication  does  not  state  the  basis  upon 
which  you  would  propose  to  make  an  ex- 
change. Kindly  let  me  hear  from  yon  In 
this  regard,  and  oblige,  yours,  truly,  G.  li. 
Estabrook,  Jr." 

Philadelphia,  January  8th,  1895.  Bflr.  J.  B. 
Greever,  Graham,  Va.— Dear  Sir:     I  have 
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yotira  of  the  2nd  lust.,  and  In  reply  can  only 
repeat  the  offer  I  made  you  when  you  were 
In  Philadelphia,— that  if  you  wish  to  trade 
your  Graham  Land  &  Improvement  Com- 
pany stock,  dollar  for  dollar,  for  the  amount 
.  that  has  been  paid  In  on  our  West  Graham 
Land  and  Improvement  Company  stock, 
namely  $6,500,  we  are  ready  to  make  the 
trade.  Otherwise  we  will  have  to  take  the 
chances.  Of  course,  if  you  will  make  this 
trade.  It  is  understood  that  yon  will  assume 
all  liability  on  account  of  the  150  shares 
which  I  represent  Tours,  truly,  Q.  L.  Esta- 
brook,  Jr." 

"BuUitt  Building,  Philadelphia,  February 
18,  1895.  Prof.  J.  B.  Greever,  Graham,  Va.— 
Dear  Sir:  I  am  In  receipt  of  yours  of  the 
14th  inst  Please  reduce  your  proposition  to 
figures,  naming  the  amount  of  stock  yon  are 
willing  to  exchange  for  the  West  Graham 
stock  which  I  represent,  the  amount  yon  will 
have  left,  and  what  houses  and  lots  you  are 
willing  to  take,  and  at  what  valuation.  I 
will  then  see  the  parties  Interested  in  the 
West  Graham  stock  and  In  the  real  estate, 
and  see  whether  we  can  make  any  deal  with 
them  which  should  enable  us  to  carry 
through  such  a  deal  as  you  suggest  Yours, 
truly,  G.  L.  Estabrook,  Jr." 

"Philadelphia,  March  8th,  189S.  Mr.  3.  B. 
Greever,  Graham,  Va.— Dear  Sir:  Tour  fa/- 
vor  without  date  was  received  on  March  Ist 
The  people  I  represent  do  not  care  to  con- 
sider paying  $2,000  cash  for  $2,500  of  stock 
of  the  Graham  Land  &  Improvement  Com- 
pany. The  only  way  in  which  we  can  make 
an  exchange  of  the  West  Graham  Land  Im- 
provement Company's  stock  and  the  Graham 
Land  &  Improvement  stock  is  dollar  for  dol- 
lar on  the  amount  paid  in.  If  you  care  to 
make  the  exchange  in  this  way,  I  will  see 
my  parties,  and  I  have  no  doubt  but  what 
I  can  get  them  to  make  the  exchange,  al- 
though it  looks  as  though  we  are  giving 
away  something  that  may  become  valuable 
some  day  for  that  which  does  not  have  any 
great  promise  of  having  any  value  what- 
ever.   Yours,  truly,  G.  L.  Estabrook,  Jr." 

The  plaintiff  also  proved  some  other  dr- 
'  cumstances  of  minor  importance,  tending  to 
show  that  the  defendant  was  a  shareholder 
in  the  land  and  improvement  company. 

The  defendant  upon  the  cross-examination 
of  the  plaintifTs  witnesses,  showed  how  its 
name  had  been  placed  upon  the  books  of  the 
treasurer  as  the  holder  or  owner  of  the  150 
shares  of  stock.  The  treasurer  stated  that  he 
had  placed  its  name  upon  his  books  by  direc- 
tion of  the  president  of  the  company,  and  the 
president  proved  that  the  shares  of  stock 
charged  to  the  defendant  had  been  subscrib- 
ed for  by  E.  J.  Collins;  that  his  name  was 
upon  the  list  of  stockholders  of  the  land  and 
improvement  company:  that  when  Collins 
subscribed  for  the  stock  he  (witness)  did  not 
know,  but  thought  It  was  for  the  defendant 
and  tiiat  he  understood  Collins  to  so  state  at 
first:  that  ColUns  had  paid  the  $5,000  credit- 


ed by  the  treasurer  of  the  defendant  and 
that  after  both  assessments  had  been  paid, 
nnd  credited  to  the  defendant  a  certificate 
for  the  stock  was  issued  in  the  name  of  Col- 
lins, though  it  does  not  appear  to  whom  It 
was  delivered. 

The  defendant  read  In  evidence  tbe  dep- 
oslttons  of  Its  president  secretary,  and 
treasurer,  and  also  of  several  of  its  directors. 
Tbe  president  testified  .  that  he  had  been 
the  president  and  a  manager  of,  and  a  di- 
rector in,  the  company  since  Its  organization; 
that  be  had  not  subscribed  for  stock  in  the 
land  and  improvement  company,  or  author- 
ized any  such  subscription  to  be  made;  nei- 
ther had  he  purchased  nor  authorized  any 
purchase  to  be  made  of  the  stock,  or  of  any 
interest  In  the  stock,  of  that  company;  that 
as  president  of  the  defendant  company  he 
never  signed  any  check  to  pay  any  assess- 
ment on  any  stock  of  the  land  and  improve- 
ment company,  so  far  as  he  remembered, 
and  that  If  he  had  done  so,  he  thought  he 
would  undoubtedly  have  remembered  it;  that 
J.  R.  Jordan  was  the  agent  of  the  defendant 
to  look  after  Its  property,  collect  rents,  find 
tenants,  and  to  report  upon  the  general  con- 
dition of  its  property;  that  Investments  for 
the  defendant  were  made  by  the  president 
vice  president  and  board  of  directors,  and 
sometimes  by  the  managers  acting  for  the 
board,  but  that  Jordan  had  no  authority  to 
make  any  subscription  or  investment  for  It; 
that  E.  J.  Collins  was  never  the  agent  of, 
nor  did  he  have  any  connection  with,  the  de- 
fendant company. 

George  L.  Estabrook,  Jr.,  testified  thai  he 
had  been  secretary  and  treasurer  of  the  de- 
fendant company  since  Its  organization;  that 
he  had  never  heard  of  any  subscription  to,  or 
purchase  of,  the  stock  of  tbe  land  and  Im- 
provement company  by  the  defendant  and 
that  it  had  never  owned,  or  claimed  to  own, 
any  such  stock;  that  all  disbursements  of 
the  defendant  were  made  by  him  as  treas- 
urer, except  a  few  checks,  which  were  sign- 
ed by  the  president;  that  he  was  entirely 
familiar  with  all  tbe  r>heck8  that  had  been 
signed  by  the  president  and  that  no  check 
was  ever  given  by  them  for  any  payment  for 
stock  in  the  land  and  Improvement  company, 
and  that  all  disbursements  for  permanent  In- 
vestments were  made  by  checks;  that  he 
never  made  any  payment  to  E.  J.  Collins  for 
any  interest  of  any  kind  in  the  land  and  im- 
provement company,  and  that  he  (OolUns) 
never  was  the  agent  of,  nor  did  he  ever  have 
any  connection  with,  the  defendant;  that  the 
charter  of  the  defendant  was  lodged  with 
the  secretary  of  the  commonwealth  on  the 
16th  day  of  May,  1890,  and  the  first  meeting 
of  its  incorporators  and  stockholders  held 
on  the  9th  day  of  June  following. 

B.  W.  Clark  testified  that  he  had  been  a 
director  In  the  defendant  company  since  its 
organization;  that  he,  as  director,  had  made 
no  subscription  for  it  in  the  stock  of  the 
land  and  Improvement  company,  and  that 
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he  had  no  recollection  of  any  ownership  or 
claim  of  ownership  by  the  defendant  com- 
pany in  the  stock  of  the  land  and  Improve- 
ment company. 

A.  a  Dennlston  stated  that  he  had  been 
vice  president  and  director  in  the  defendant 
company  since  Its  organization;  that  be  had 
made  no  subscription  for  his  company  In  the 
stock  of  the  land  and  improvement  company, 
and  had  never  authorized  any  one  else  to 
do  so,  and  that  the  defendant  has  not,  and 
never  had,  any  interest  in  the  stock  of  the 
land  and  Improvement  company;  that  J.  R. 
Jordan  had  nothing  to  do  with  Investing  the 
funds  of  the  defendant,  and  never  made  any 
such  investments;  that  all  investments  were 
made  by  the  president  or  vice  president  of 
the  company,  and  afterwards  sanctioned  by 
the  board  of  directors,  or  made  in  the  first 
instance  under  the  authority  of  the  board; 
and  that  B.  J.  Collins  never  bad  any  connec- 
tion with  the  defendant. 

Joseph  S.  Clark  testified  that  he  was  named 
as  one  of  the  directors  in  the  charter;  that 
0.  M.  Clark,  A.  C.  Dennlston,  and  himself 
were  the  managers  of  the  defendant  compa- 
ny, and  that  it  never  did  own,  or  make  any 
payment  upon,  or  claim  any  interest  in,  any 
stock  of  the  land  and  Improvement  company, 
to  his  knowledge;  and  that  if  any  such 
thing  had  been  true,  he  certainly  would  have 
known  It 

The  defendant  proved  by  the  secretary  of 
the  land  and  Improvement  company  that  the 
15  lots  assigned  to  the  defendant  company 
were  made  without  its  authority,  and  that 
so  far  as  he  knew,  the  defendant  had  never 
applied  for  any  conveyance  of  the  lots.  It 
was  also  proved  by  the  clerk  of  the  county 
court  of  Tazewell  cotmty  that  there  were 
no  conveyances  of  record  from  the  West 
Graham  Land  &  Improvement  Company  to 
the  defendant 

The  defendant  also  Introduced  certain  let- 
ters, which  were  produced  by  the  president 
of  the  land  and  improvement  company,  at  the 
defendant's  request  of  which  the  following 
are  copies: 

"Clarence  M.  Clark,  Pres't  Arthur  O. 
Dennlston,  Vice  Pres't  Oeo.  L.  Bstabrook, 
Jr.,  Sec'y  and  Treaa.  Southwest  Virginia 
Real-Estate  Investment  Company.  Bullitt 
Building,  Philadelphia.  Telephone  No.  2,720. 
Philadelphia,  October  10,  1891.  Mr.  J.  B. 
Oreever,  President  Graham,  Va.— Dear  Sir: 
Referring  to  yonr  favor  of  the  21st  of  Au- 
gust addressed  to  Mr.  B.  J.  Collins,  I  beg 
to  Incloee  herewith  check  and  voucho'  to 
the  West  Graham  Land  and  Imp.  Co.  for 
$1,500,  being  payment  of  10  per  cent  on  ac- 
count of  our  subscription  to  $15,000  of  the 
capital  stock  of  the  above  company.  Please 
reo<eipt  and  return  voucher,  and  also  send  us 
yo'jr  usual  form  of  Installment  receipt  I 
note  from  the  latter  p&rt  the  letter  above  re- 
ferred to  that  we  are  entitled  to  draw  a  me- 
dium lot  tor  each  $1,000  oC  stock.    We  havs 


written  to  Mr.  James  L.  Hamlll,  of  Graham, 
to  attend  to  this  matter  for  us,  and  1  will 
be  obliged  if  you  will  advise  him  when  the 
drawing  will  take  place.  Yours,  truly,  O.  L. 
Estabrook,  Jr.,  Treasurer." 

"Clarence  M.  Clark,  Pres.  Arthur  0.  Den- 
nlston, Vice  Pres.  Geo.  L.  Estabrook,  Jr., 
Sec'y  and  Treas.  Southwest  Virginia  Real- 
Estate  Investment  Company.  Bullitt  Build- 
ing, Philadelphia.  Philadelphia,  October  22, 
1891.  Mr.  J.  B.  Greever,  Prest  West  Gra- 
ham Land  &  Imp.  Co.,  Graham,  Va.— Dear 
Sir:  A  few  days  ago  we  made  payment  of 
10  per  cent  on  account  of  our  subscription  to 
150  shares  of  the  capital  stock  of  your  com- 
I>any.  At  the  time  of  payment  we  sent  you 
a  voucher,  which  you  receipted  and  returned. 
We  would  also  like  to  have  your  usual  form 
of  installment  receipt  showing  this  payment 
Will  you  kindly  have  this  forwarded  to  us, 
and  oblige,  yours,  truly,  G.  L.  Estabrook,  Jr., 
Treasurer." 

"Clarence  M.  Clark,  Pres.  Arthur  G  Den- 
nlston. V.  Pres.  Geo.  L.  Estabrook,  Secy,  and 
Treas.  Southwest  Virginia  Beal-Estate  In- 
vestment Company.  Bullitt  Building,  PhilSi- 
delphla.  Telephone  2,720.  Philadelphia,  No- 
vember 30,  1881.  Mr.  J.  B.  Greever,  Gra> 
ham,  Vs.— Dear  Sir:  I  have  ycoir  favor  ojt 
the  2Gth  Inst  In  reply  I  beg  to  say  that  I 
have  written  to  Mr.  Hamlll,  asking  him  to 
obtain  for  us  certain  information.  As  soon 
as  1  have  this  information,  we  can  decide 
whether  we  wish  to  make  the  exchange  as 
outlined  fai  your  letter.  Yours,  truly,  O.  L. 
Estabrook,  Jr." 

"Clarence  M.  Clark,  Pres.  Arthur  O.  Deur 
niston,  Vice  Pres.  Geo.  L.  Blstabrook,  Sec'y 
and  Treas.  Southwest  Virginia  Real-Estate 
and  Investment  Company.  Bullitt  Building, 
Philadelphia,  Telephone  2,720.  Philadel- 
phia, April  6th,  1892.  Mr.  J.  B.  Greever, 
Grabam,  Va.— Dear  Sir:  I  have  not  received 
the  copy  of  the  balance  sheet  oC  the  WeA 
Graham  Land  &  Imp.  Co.  Can  yon  not  pre- 
vail on  the  treasurer  to  send  this  to  me 
pretty  soon?  Yours,  truly,  G.  L.  Bstabrook, 
Jr.,  Treasurer." 

"Clarence  M.  Clark,  Pres.  Arthur  0.  Den- 
nlston, Vice  Pres.  Oeo.  L.  Estabrook,  Beery, 
and  Treas.  Southwest  Virginia  Real-Estate 
Investment  Company.  Bullitt  Building, 
Philadelphia.  Telephone  2,720.  Inquiring 
regarding  deeds  West  Graham  Company. 
Philadelphia,  October  5th,  1892.  Mr.  J.  B. 
Greever,  Graham,  Vo.- Dear  Sir:  Will  you 
kindly  advise  me  whether  the  deeds  f<H*  the 
lots  of  the  property  of  the  West  Graham 
Land  &  Improvement  Co.  which  were  drawn 
by  our  company  ore  ready  for  delivery  7  If 
not  ready  at  this  time,  when  will  they  be? 
Yours,  truly,  G.  L.  Estabrook,  Jr.,  Treas- 
urer." 

It  also  introduced  in  evidence  on  act  of  the 
general  assembly  approved  January  24, 1890, 
amending  the  charter  of  the  Southwest  Vir- 
ginia Real-Estate  Investment  Company,  by 
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which  It  was  authorized  to  sabscrlbe  for, 
guaranty,  or  acquire  the  stock  and  bonds  of 
any  corporation. 

The  question  for  as  to  determine  ia  wheth- 
er the  evidence  In  the  case  Is  of  such  a  char- 
acter as  to  make  It  the  duty  of  this  court 
to  set  aside  the  action  of  the  circuit  court 
granting  a  new  trial,  and  to  enter  Judgment 
upon  the  first  verdict 

There  Is  always  a  fair  presumption  that  the 
verdict  of  the  Jury  Is  correct;  and  when  the 
Judge  who  presides  at  the  trial,  who  has 
heard  all  the  evidence,  witnessed  all  the  pro- 
ceedings and  the  manner  of  conducting  the 
cause  before  the  Jury,  ia  satisfied  with  the 
verdict,  and  refuses  to  set  it  aside,  an  appel- 
late court,  which  cannot  have  an  equal  op- 
portunity for  forming  a  Just  Judgment,  ought 
not  to  Interfere  without  the  strongest  rea- 
sons for  doing  so.  "On  the  other  hand,"  as 
was  said  by  Judge  Baldwin  In  Patteson  v. 
Ford,  2  Grat.  19,  25,  "when  the  Judge  [who 
presided  at  the  trial]  Is  dissatisfied  with  the 
verdict,  and  grants  a  new  trial,  some  lati- 
tude must  be  allowed  to  his  discretion;  espe- 
cially where  the  propriety  of  Its  exercise  is 
affirmed  by  a  verdict  on  such  new  trial  for 
the  party  to  whom  It  was  granted."  In  set- 
ting aside  the  verdict,  the  trial  court  must,  to 
some  extent,  pass  upon  the  weight  of  the 
evidence  before  the  Jury;  and  a  stronger  case 
must  be  made  In  order  to  Justify  an  appel- 
late court  In  disturbing  an  order  granting  a 
new  trial  than  where  It  has  been  refused. 
The  reason  usually  assigned  for  this  rule  is 
that  the  refusal  to  grant  a  new  trial  oper- 
ates as  a  final  adjudication  of  the  rights  of 
the  parties,  while  the  granting  of  the  new 
trial  simply  Invites  further  investigation, 
and  alCords  an  opportunity  for  showing  the 
truth,  without  concluding  either  party.  Bart 
Law  Prac.  725,  726;  Euffner  v.  Hill,  81  W. 
Ta.  42&-432.  7  S.  B.  13. 

The  uncontradicted  evidence  In  the  cause 
shows  that  the  150  shares  of  stock  charged 
to  the  defendant  upon  the  books  of  the  treas- 
urer of  the  land  and  Improvement  company 
were  subscribed  for  by  E.  J.  Collins;  that  the 
first  assessment  of  $5,000  was  paid  by  blm; 
that  a  certificate  for  the  stock  was  Issued  in 
his  name;  that  he  never  was  the  agent  of, 
or  had  any  connection  with,  the  defendant; 
that  there  was  no  authority  for  charging  the 
defendant  with  the  Collins  stock,  or  credit- 
ing It  with  the  $5,000  paid  by  Collins  upon 
the  books  of  the  treasurer  of  the  land  and  im- 
provement company;  that  the  defendant  did 
not  subscribe  for  any  stock  In  that  company, 
nor  authorize  any  one  else  to  do  so  for  It; 
that  some  time  prior  to  the  organization  of 
the  real-estate  investment  company  (the  de- 
fendant) another  corporation,  iuiown  as  the 
Southwest  Virginia  Real-Estate  &  Invest- 
ment' Company,  was  chartered;  that  both 
companies  had  the  same  president,  the  same 
vice  president,  and  the  same  secretary  and 
treasurer,  with  offices  in  the  same  building. 


It  Is  clear  from  the  letters  written  to  the 
president  of  the  land  and  improvement  com- 
pany by  G.  L.  Estabrook,  Jr.,  who  was  sec- 
retary and  treasurer  of  both  the  defendant 
company  and  of  the  Southwest  Virginia  Real- 
Estate  &  Investment  Company,  that  one  or 
the  other  of  the  companies  was  the  ovraer  of 
150  shares  of  stock  In  the  land  and  improve- 
ment compajiy.  The  letters  themselves  do 
not  clearly  show  which  of  the  investment 
companies  owned  the  stock,  but,  when  read 
in  the  light  of  the  evidence  of  the  officers  and 
directors  of  the  defendant  company,  that  it 
had  never  subscribed  for  or  purchased  any 
stock  in  the  land  and  improvement  company, 
or  authorized  any  one  else  to  do  so  for  It: 
that  It  had  never  paid  anything  on  account 
of  stock  in  that  company;  and  that  E.  J.  Col- 
lins, who  subscribed  for  the  stock,  was  not 
its  agent,  and  never  had  any  connection  with 
it,— It  can  scarcely  be  doubted  that  the 
Southwest  Virginia  Real-Estate  &  Invest 
ment  Company,  and  not  the  defendant,  was 
the  owner  of  the  150  shares  of  stock. 

There  is  very  little  conflict  In  the  evidence. 
None  of  the  plalnturs  witnesses  testified 
that  the  defendant  had  subscribed  for  or 
purchased  the  150  shares  of  stock.  His  evi- 
dence upon  that  question  Is  made  up  of  cir- 
cumstances and  facts  which,  for  the  most 
part  the  defendant's  evidence  explains,  but 
does  not  contradict 

We  are  therefore  of  opinion  that  the  evi- 
dence upon  the  first  trial  Is  not  of  such  a 
character  as  that  this  court  ought  to  re- 
verse the  action  of  the  circalt  court  In  set- 
ting aside  the  verdict  and  granting  a  new 
trial. 

We  are  farther  of  opinion  (and  plaintiff's 
counsel  seem  to  so  concede)  that  there  was 
no  error  In  the  proceedings  upon  the  second 
trial  to  the  prejudice  of  the  plaintiff. 

The  Judgment  of  the  circuit  court  most  be 
affirmed. 

CARDWBLiLi,  J.,  absent 


(96  Va.  US) 
JACKSON'S  ADM'R  v.  JACKSON. 
(Supreme  Court  of  Appeals  of  Tlrginla.    Jane 
80,  189&) 

Paxsmt  and  Child — Aotiok  fos  Bibviou — 
Proof  o»  Contract. 

1.  Where  a  grandfather  takes  a  grandchild 
into  his  home,  and  supports  him  until  lie  at- 
tains his  majority,  a  claim  by  the  grandxihiid 
for  services  rendered  must  lie  based  upon  proof 
of  an  express  contract  with  the  grandfather, 
or  on  direct  and  unambiguous  facts,  from  which 
it  may  be  reasonably  inferred  that  there  was 
an  express  contract  Dy  which  the  grandfather 
was  to  pay,  and  the  grandchild  to  receive  pay, 
for  the  services. 

2.  Wages  for  services  rendered  by  a  minor 
may  be  recovered  by  the  minor  after  becoming 
of  age,  where  his  father  testifies  that  he  never 
claimed,  and  did  not  then  daim,  plaintiff's 
wages,  or  anything  recovered  in  the  salt 

3.  Where  an  infant  grandchild,  wlio  is  being 
supported  by  his  grandfather.  Is  told  by  hia 
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grandfather,  while  preparing  to  leave  his  house, 
that  if  he  will  stay  ne  shall  receive  wages,  that 
fnrt  nesatlves  any  presumption  that  he  was  to 
rpoeive  pay  for  services  rendered  before  that 
time. 

4.  Evidence  that  a  grandfather,  who  had  tak- 
en a  grandchild  into  his  home,  and  supported 
him  nntil  he  attained  his  majority,  said  that 
he  was  a  food  boy;  that  he  could  not  get  along 
without  him;  that  he  should  have  wages;  and 
that  he  intended  to  pay  him, — does  not  establish 
a  contract  for  wages, 

Eiror  to  circuit  court,  Wythe  county. 

Action  by  John  W.  Jackson  against  Rich- 
ard Jackson's  administrator.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Be- 
versed. 

Blalr  &  Blair  and  Fulton  &  Fulton,  for 
plaintiff  in  error.  W.  S.  Pooge  and  M.  M. 
Galdwell,  for  defendant  in  error. 

GARDWELI.,  J.  This  is  a  writ  of  error  to 
A  Judgment  to  the  circuit  court  of  Wythe 
county  in  an  action  of  assumpsit  brought  by 
John  W.  Jackson  against  Richard  Jackson's 
administrator  c.  t  a.  f or  wages  for  services 
alleged  to  have  been  rendered  Richard  Jack- 
son by  the  plaintiff  from  January,  1890,  to 
January,  1897,  at  the  price  of  $15  per  month. 

John  W.  Jackson  Is  the  son  of  David  Jack- 
son, a  son  of  Hlcbard  Jackson,  and  It  appears 
tbat  about  January,  1890,  when  the  plaintiff 
was  14  years  of  age,  the  wife  of  David  Jack- 
son died,  leaving,  surviving  her,  her  husband 
and  nine  children,  some  of  them  of  tender 
years,  and  owing  to  his  poverty  and  sur- 
roundings David  Jackson  was  compelled  to 
put  out  some  of  his  children  among  relatives 
and  friends;  the  plaintiff  being  sent  to  the 
borne  of  bis  grandfather,  Richard  Jackson, 
where  he  was  received  add  lived  as  a  mem- 
ber of  his  grandfather's  family.  It  is  not 
pretended  that  there  was  any  contract  be- 
tween the  grandfather  and  the  pUUntlff  at 
the  time  that  the  latter  was  taken  by  the 
former  to  be  cared  for  and  raised  by  him,  and 
there  is  absolutely  no  proof  of  any  promise 
made  by  the  grandfather  to  the  plaintiff, 
prior  to  the  spring  of  1896,  that  the  plaintiff 
would  receive  compensation  for  his  labor, 
and  there  Is  no  proof  showing  any  tacts  or 
circumstances  from  wblcb  it  could  be  reason- 
ably Inferred  that  any  such  promise  was 
made  by  the  grandfather.  While  the  plaintiff 
lived  with  his  grandfather,  the  latter  had 
never  less  than  two  of  his  own  sons  living 
witb  him,  and  doing  such  work  on  and  about 
the  farm  and  around  the  house  as  was  done 
by  the  plaintiff.  Richard  Jackson  died  in 
February,  1897,  and  plaintiff  attained  bis 
majority  in  April  following,  and  this  suit 
was  instituted  shortly  thereafter.  The  evi- 
dence shows  that  Richard  Jackson  not  only 
supported  the  plaintiff  as  If  be  had  been  his 
own  child,  but  at  times  gave  him  pocket 
money;  and  the  only  evidence  adduced  to 
show  facts  and  circumstances  from  which  to 
infer  a  contract  between  the  parties  prior  to 
the  spring  of  1896  la  to  the  effect  that  the 


grandfather  had  been  heard  to  say  tbat  "the 
plaintiff  was  a  good  boy,  and  it  was  hard  to 
do  without  him";  that  he  worked  there,  and 
was  a  good  hand;  that  the  grandfather  paid 
one  of  his  sons,  about  38  years  old,  for  labor 
on  his  farm,  50  cents  per  day  and  his  board, 
and  that  plaintiff's  work  was  worth  as  much 
as  his;  that  David  Jackson,  father  of  the 
plaintiff,  heard  the  grandfather  say  several 
times  that  the  plaintiff  should  have  wages, 
and  on  one  occasion,  while  he  was  sick,  and 
a  few  months  before  he  died,  he  heard  him 
say  that  "the  plaintiff  should  be  well  paid 
for  his  work";  and  about  two  months  before 
his  death  this  witness,  David  Jackson,  beard 
him  say  "the  boy  has  to  be  paid  for  three 
or  four  years'  work."  This  witness,  how- 
ever, says  that  he  could  not  say  that  the 
grandfather  ever  made  any  other  contract 
with  witness  or  with  the  plaintiff  than  that 
just  stated;  that  bis  grandfather  furnished 
plaintiff  his  board  and  clothes,  and  he  lived 
with  his  grandfather  as  a  member  of  hto 
family;  that  witness  was  not  paid  any  wages 
by  other  persons  that  took  his  children;  that, 
bis  wife  having  died,  and  he  having  no  way 
to  raise  them,  he  was  compelled  to  put  them 
out;  and  tbat  he  never  claimed  his  son's  (the 
plaintiff's)  wages,  and  did  not  do  so  now,  and 
did  not  claim  anything  be  might  recover  in 
this  case.  After  making  the  foregoing  state- 
ment, David  Jackson  says  that,  "a  short 
time  after  John  was  sent  to  his  grandfather's, 
he  [witness]  went  over  there,  and  found  John 
there;  that  he  [witness]  and  Richard  had  a 
conversation  on  this  occasion,  and  Richard 
said,  'If  John  stayed  with  bim  until  he  was 
21  years  old,  and  satisfled  him,  he  would  pay 
him  for  his  work.' "  But  witness  says  that 
he  kept  this  secret,  telling  no  one  about  it 
One  witness  testified  that  he  sometimes 
worked  for  Richard  Jackson,  and  last  spring, 
a  year  ago,  which  was  the  spring  of  1896, 
while  working  there,  some  difference  arose 
between  plaintiff  and  one  of  the  family,  and 
witness  heard  Richard  Jackson  say:  "John, 
never  mind  that  Go  on,  pay  no  attention  to 
It,  and  you  shall  have  pay  for  your  labor." 
Nobody  else  was  present  but  Richard,  plain- 
tiff, and  witness,  and  after  tbe  above  con- 
versation plaintiff  continued  to  work  for  his 
grandfather  as  he  had  been  doing.  That  he 
had  known  Richard  Jackson,  when  be  sent 
John  on  an  errand,  or  John  did  extra  work, 
to  give  him  some  money  as  pocket  change^ 
and  tbat  Richard  Jackson  said  it  was  for  that 
purpose. 

Another  witness  for  the  plaintiff  testified 
that  "last  spring,  a  year  ago  [which  was  the 
spring  of  1896],  she  was  at  Richard  Jack- 
son's doing  some  work;  that  an  altercation 
arose  between  plaintiff  and  some  one  on  the 
place;  that  plaintiff  was  fixing  to  leave,  and 
Richard  Jackson  sent  her  for  plaintiff,  and 
in  her  presence  said  to  him  that  he,  Richard, 
could  not  do  without  him,  and  would  pay 
him  for  bis  labor  if  he  would  stay  on;  that 
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plaintiff  did  stay,  and  contlntied  to  work; 
and  after  the  will  was  made  she  heard  Rich- 
ard say  that  be  owed  the  two  Johns  ajid 
Fishy  Archer  for  their  work." 

Other  witnesses  testify  to  the  effect  that 
they  had  heard  Richard  Jackson  say  that 
he  Intended  to  pay  John  for  his  labor,  and 
pay  him  well,  or  that,  If  the  plaintiff  stayed 
with  him  until  be  was  21  years  of  age,  that 
he  must  be  paid;  but  he  would  nerer  pay  a 
minor,  because  be  was  afraid  the  father 
might  claim  wages,— one  saying  that  be  had 
heard  Richard  Jackson  say,  a  little  over  a 
year  prior  to  bis  death,  that  he  had  to  give 
work  to  the  two  John  Jacksons,  and  keep 
money  to  pay  them. 

All  of  the  witnesses  testify  that  the  plain- 
tiff worked  well,  and  that  the  gn^andfatber 
furnished  him  with  board,  clothing,  lodging, 
and  everything  he  needed.  J.  K.  Hollands- 
worth,  administrator  c.  t.  a.  of  Richard  Jack- 
son, testified  that,  on  the  morning  Richard 
Jackson's  will  was  written,  he  sent  for  wit- 
ness to  come  over  to  bis  house;  that  while 
there,  before  dinner,  witness  asked  about 
John,  the  plaintiff,  and  Richard  said  the 
plaintiff  "shall  have  some  pay";  that  after 
dinner  witness  again  called  bis  attention  to 
this,— that  is,  to  John's  pay,— and  Richard 
said:  "I  will  have  to  fix  that  another  way"; 
that  Captain  Crockett  wrote  the  will  that 
day;  that  Richard  owned  a  farm  of  375 
acres  of  land,  on  which  he  lived;  that  it  was 
worth  about  $20  per  acre;  that  the  personal 
estate  amounted  to  about  $4,700;  that  he 
had  on  hand,  in  bank,  and  in  good  notes, 
■ibout  $2,000;  that  Richard  Jackson  only 
owed  two  debts  that  had  thus  far  been  pre- 
sented to  witness  aa  administrator,— one  was 
for  $2.76,  and  the  other  was  $1.94,— but  there 
were  credits  on  these  that  reduced  the 
amount  down  to  $1.11. 

By  his  will  Richard  Jackson  devised  bis 
land  to  bis  three  living  sons  In  equal  shares, 
David  Jackson,  the  father  of  the  plaintiff, 
being  one  of  them;  charging  each  with  the 
payment  of  $200  in  five  equal  annual  pay- 
ments to  the  children  of  a  deceased  son  of 
testator,  and  gave  bis  personal  estate  to  bis 
living  daughters  and  the  children  of  bis  de- 
ceased daughters. 

Witnesses  for  the  defendant  testify  that 
(hey  had  beard  the  plaintiff  say  that  there 
was  no  contract  between  blm  and  his  grand- 
father that  be  was  to  have  wages;  that  on 
one  occasion  plaintiff  left  because  his  grand- 
father would  not  pay  him  wages,  and  re- 
mained away  several  days,  but  went  back, 
because,  as  plaintiff  said,  it  was  best  to  go 
back  anyhow;  that  Richard  Jackson  had 
been  heard  to  say  In  plaintlfTa  presence  that 
he  was  not  paying  blm  any  wages,  and 
would  not,  as  bis  father  had  brought  blm 
there  for  bis  victuals  and  clothes,  and  he 
(the  grandfather)  had  taken  him  for  pity's 
sake;  and  that  If  he  (plaintitt)  was  not  satls- 
Sed,  he  could  go  away. 

At  the  trial  the  plaintiff  asked  for  an  In- 


struction, which  was  given  over  the  objec- 
tion of  the  defendant,  and  the  defendant 
asked  for  four  instructions,  all  oC  which  were 
refused;  and  exceptions  were  taken  by  the 
defendant  to  the  rulings  of  the  court  in  giv- 
ing plaintiff's  instruction  and  In  refusing  the 
instructions  asked  for  by  the  defendant. 

Plaintitrs  instruction  is  as  follows:  "Tba 
court  instructs  the  Jury  that  where  near 
relatives  are  residing  in  the  same  house  to- 
gether, or  persons  standing  In  looo  parentis, 
before  there  can  be  a  recovery  for  such  serv- 
ices, the  express  promise  of  the  party  serv- 
ed must  be  shown,  or  such  facts  and  cir- 
cumstances as  will  authorize  the  Jury  to  find 
that  the  services  were  rendered  In  expecta- 
tion by  one  of  receiving,  and  of  the  other  of 
making,  compensation  therefor.  Therefore, 
if  the  jury  believe  from  the  evidence  that 
the  service  in  this  case  was  rendered  in  the 
expectation  on  the  part  of  John  W.  Jackson 
of  receiving,  and  of  Richard  Jackson  of  mak- 
ing, compensation,  or  paying  for  the  services 
rendered,  they  will  find  for  the  plaintiff,  and 
assess  bis  damages  at  such  stun  as,  under 
all  the  circumstances,  is  fair  and  right" 

There  is  nothing  in  this  Instruction  to  In- 
dicate to  the  Jury  either  the  degree  or  the 
quality  of  proof  necessary  to  establish  such 
a  promise  or  undertaking  on  the  part  of 
Richard  Jackson  to  pay  plaintiff  for  his  serv- 
ices as  is  required  by  law  to  warrant  a  re- 
covery in  a  case  like  this;  and  the  instruc- 
tion was  calculated  to  mislead  the  Jury  in- 
to a  finding  that  there  was  such  a  contract 
between  these  parties  as  Justified  a  recovery 
by  the  plaintiff,  merely  from  such  facts  and 
circumstances  as  would  raise  In  law  an  Im- 
plied promise  on  the  part  of  Richard  Jack- 
son to  pay  plaintiff  the  value  of  bis  services, 
as  In  cases  where  the  parties  do  not  stand 
In  loco  parentis. 

In  all  cases  where  compensation  is  claimed 
for  services  rendered  near  relations,  as  a 
father,  brother,  grandfather,  etc.,  the  law 
will  not  Imply  a  promise,  and  no  recovery 
can  be  had  unless  an  express  contract,  or 
what  Is  equivalent  thereto,  is  shown.  It  Is 
not  enough  to  establish  a  moral  obligation  to 
pay  for  them,  but  an  actual  promise  must  be 
proved,  or  facts  from  which  such  promise  can 
be  reasonably  Inferred,  established  by  evi- 
dence so  clear,  direct,  and  explicit .  as  to 
leave  no  doubt  as  to  the  understanding  and 
Intention  of  the  parties.  Loose  declarations 
to  neighbors  or  friends,  or  even  to  the  claim- 
ant himself,  are  not  enough,  particularly 
when  such  relative  Is  deceased.  It  musi:  be 
shown  that  the  deceased  Intended  to,  and 
did,  assume  a  legal  obligation  to  ttie  com- 
plainant for  such  serviceB,  of  sudi  a  char- 
acter that  it  oould  be  legally  enforced  against 
blm.  Expressions  of  commendation  or  grati- 
tude, or  of  an  intentlcm  to  remember  him  In 
his  will,  cannot,  unless  brought  home  to  the 
knowledge  of  the  claimant,  and  shown  to 
have  been  the  consideration  upon  which  fbe 
services  were  rendered,  to  the  knowledge  o< 
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the  deceased,  be  made  tbe  basis  ot  a  contract 
obligation.  An  action  cannot  be  predicated 
upon  Intentions  merely. 

These  are  substantially  the  rules  as  stated 
by  law  writers,  and  as  stated  In  Am.  &  Bng. 
Enc.  Law,  p.  337,  where  It  Is  added  "that  the 
proof  must  leave  no  doubt,  and  that  the 
rules  are  to  be, more  rigidly  enforced  where 
the  action  Is  by  one  for  services  rendered  be- 
fore he  became  an  adult."  See,  also,  cases 
dted  in  notes. 

Mere  general  expression  by  a  father,  to  the 
effect  that  his  son  waited  on  him  well,  and 
that  he  wanted  him  to  be  well  compensated 
for  It,  are  not  sufficient  proof  of  any  contract, 
cither  express  or  Implied.  O'Kelly  v.  Faulk- 
ner (Ga.)  17  S.  B.  847;  In  re  Klrkpatrlck's 
Estate  (S.  C.)  13  S.  B.  4S0. 

In  the  last-named  case  it  was  held  that, 
to  entitle  the  daughter  to  recover  from  the 
father  for  services,  declarations  of  the  father 
of  an  intention  to  pay.  and  to  pay  well,  for 
her  services  were  Insufficient  to  create  a  le- 
gal obligation;  as  In  such  cases  the  presnmp- 
ticm  Is  that  the  services  were  gratuitous,  and 
there  must  be,  in  order  to  recover,  proof  of 
an  express  agreement  to  pay.  It  must  ap- 
pear either  that  there  was  an  express  agree- 
ment between  the  parties  providing  for  spe- 
cific or  reasonable  compensation,  or  that  the 
drcmnstances  show  clearly  that  the  parent 
had  not  only  Intended  to  pay  something,  but 
had  assumed  a  legal  obligation  to  do  so. 

In  Hartman's  Appeal,  8  Grant,  Cas.  276,  It 
was  said  by  Strong,  J.:  "Loose  declarations, 
made  to  others,  or  even  to  the  claimant  him- 
self, will  not  answer.  That  which  is  only  an 
expression  of  intention  is  Inadequate  for  the 
purpose.  It  must  have  been  the  purpiose  of 
the  deceased  to  assume  a  legal  obligation 
capable  of  being  enforced  against  him.  The 
ordinary  expressions  of  gratitude  for  kind- 
ness to  old  age,  weakness,  or  suffering  a<re 
not  to  be  tortured  Into  contract  obligations." 

In  Miller's  Appeal,  100  Pa.  St  668.  it  was 
said:  "The  question  always  Is  whether  the 
parties  contemplated  payment,  and  dealt 
with  each  other  as  debtor  and  creditor." 

In  Bash  v.  Bash,  9  Pa.  St  260,  where  an  ac- 
tion was  brought  by  a  son  against  the  estate 
of  his  father  for  services,  under  an  alleged 
promise  of  the  father  to  leave  the  son  his 
farm,  Gibson,  C.  J„  said.  In  reference  to  this 
class  of  actions,  and  the  species  or  quality  of 
proof  essential  to  sustain  them:  "A  contract 
for  testamentary  compensation  for  work 
done  for  a  father  by  bis  son  ajfter  his  major- 
ity can  be  proved  only  by  direct  and  positive 
evidence  of  It  Yet  [referring  to  the  charge 
of  the  court  below]  for  'direct  and  positive' 
the  Judge  tn  his  charge  substituted  'clear  and 
satlsCactory,'  and  thus  pot  such  a  contract 
as  to  the  proof  of  it  on  the  footing  of  a  con- 
tract between  strangers,  unaffected  by  any 
personal  relations.  The  course  of  this  court 
has  been  to  hold  a  tight  rein  over  It  by  mak- 
ing the  quality,  if  not  the  sense,  of  the  proof 
a  subject  of  inspection  and  guveroaDce  by  the 
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court  and  by  holding  the  Jury  strictly  to  the 
rule  prescribed,  Instead  at  suffering  them  to 
be  led  away  by  considerations  of  hardship  or 
paternal  injustice.  Every  man  must  be  al- 
lowed to  make  his  own  contract,  as  well  as 
his  own  will;  and  to  prevent  Jurors  from 
making  it  for  him,  according  to  their  pecul- 
iar notions  of  fitness  and  propriety,  we  have 
held  that  the  evidence  of  a  contract  to  com^ 
pensate  the  services  of  a  child  must  be  pos- 
itive and  direct.  But  evidence  clear  and  sat- 
isfactory In  the  estimation  of  a  Jury  may  be 
neither.  It  may  be  no  more  than  presump- 
tive or  Inferential;  and,  if  that  were  suffi- 
cient it  would  be  easy  to  see  how  every  case 
of  this  sort  would  go.  To  an  unpracticed  eye 
loose  and  Inconsiderate  expressions,  such  as 
make  up  the  mass  of  evidence  in  this  case, 
and  the  presumptions  or  probabilities  resting 
on  circumstances,  may  seem  perfectly  clear 
and  satisfactory;  but  they  do  not  oonstltnte 
the  proof  by  which,  In  the  Judgment  of  this 
court,  such  contracts  are  to  be  established." 

"The  true  rule  upon  the  subject  is,"  said 
the  court  In  Be  Klrkpatrlck's  Estate,  supra, 
"that  where  a  child  renders  service  to  his 
parent  the  presumption  Is  that  the  service 
was  rendered  In  obedience  to  the  promptings 
of  natural  affection,  and  not  with  a  view 
to  compensation;  but  that  such  presumption 
may  be  rebutted  by  positive  and  direct  evi- 
dence that  such  Is  not  the  fact  and  that 
mere  loose  declarations  on  the  part  of  the 
parent  that  the  child  ought  to  be  paid  for 
Its  services,  or  that  he  Intended  or  wished 
him  to  be  paid,  will  not  be  sufficient  to  rebut 
the  presumption." 

The  case  at  bar  Is  of  that  class  of  cases 
of  which  Pearson,  C.  J.,  In  Hudson  v.  Lutz, 
60  N.  C.  217,  said:  "The  same  principle  ap- 
plies to  a  grandfather  and  grandchild  when 
the  one  assumes  to  act  In  loco  parentis.  •  •  • 
The  relation  of  the  parties  rebuts  the  presump- 
tion of  a  special  contract,  and  puts  the  Idea 
that  he  was  to  be  paid  for  furnishing  them  a 
home,  or  they  were  to  have  a  'price'  for  work 
and  labor  done,  out  of  the  question."  And  by 
Ruffln,  J.,  in  Hussey  v.  Roundtree,  44  N.  C. 
Ill:  "Such  claims  ought  to  be  frowned  on 
by  the  courts  and  Juries.  To  sustain  them 
tends  to  change  the  character  of  our  people, 
cool  domestic  regard,  and  In  the  place  of 
confidence  sow  Jealousies  In  families." 

"In  such  cases,"  said  the  court  In  Poor- 
man  V.  Kllgore,  26  Pa.  St  365,  "the  very  na- 
ture of  the  relations  therefore  reqnires  the 
contracts  between  parents  and  children  to 
be  proved  by  a  kind  of  evidence  that  la  very 
different  from  that  which  may  be  sufflclent 
between  strangers.  It  must  be  direct  posi- 
tive, express,  and  unambiguous.  The  termt 
must  be  clearly  defined,  and  all  the  acts  nec- 
essary for  Its  validity  must  have  a  special 
reference  to  it  and  nothing  else." 

In  the  case  of  Harshberger's  Adm'r  t.  Al- 
ger, 31  Grat  62,  to  wlilch  we  have  been 
cited,  and  in  which  Mrs.  Alger  sought  to  set 
ap  a  claim  against  her  mother  for  aervicea. 
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tbiB  court  held  that  no  express  contract  for 
the  serTices  had  been  proved,  and  no  con- 
tract could  be  Justly  Implied,  as  the  evidence 
rebutted  the  presumption  of  any  contract. 
The  opinion  by  Burks,  J.,  did  not,  nor  was  it 
necessary  to,  discuss  the  degree  or  quality 
of  evidence  that  would  be  deemed  sufficient 
to  prove  a  contract  upon  which  Mrs.  Alger 
could  have  sustained  her  claim. 

So  In  the  case  of  Stoneburner  t.  Motley 
(recently  decided  by  this  court)  30  S.  E.  364, 
it  was  held  that  the  fact  that  the  son  had 
secured,  by  deed  of  trust  on  his  property,  a 
debt  to  his  father  for  board  of  himself  and 
horse,  and  for  furnishing  the  horse  for  12 
years,  there  being  no  antecedent  contract  by 
which  the  son  agreed  to  pay  the  father,  this 
did  not  constitute  a  valid  consideration  for 
the  deed,  and  that,  therefore,  the  deed  in 
this  respect  was  void  as  to  creditors;  and  it 
was  said  in  the  opinion  by  Keith,  P.,  that, 
as  between  father  and  son,  grandfather  and 
grandson,  or  others  standing  In  loco  parentis, 
no  contract  was  Iniplied  In  law  upon  which 
compensation  for  services  could  be  recover- 
ed; but  it  was  unnecessary  in  that  case,  as 
in  the  case  of  Harshberger's  Adm'r  ▼.  Alger, 
supra,  to  enter  into  any  discussion  of  the  de- 
gree or  quality  of  evidence  required  to  over- 
come the  presumption  that  there  was  no  such 
contract 

An  examination  of  the  best  reasoned  de- 
cisions to  which  we  have  had  access  brings 
us  to  the  conclusion  that,  In  cases  like  the 
one  under  consideration,  in  order  to  recover, 
the  plaintiff  must  prove  an  express  contract, 
whereby  the  person  sought  to  be  charged  as- 
sumed a  legal  obligation  to  the  claimant  to 
pay  him  for  his  services, -and  of  such  a  char- 
acter that  it  could  be  legally  enforced  against 
him,  and  was  so  understood  when  made,  or, 
by  proof  direct,  positive,  express,  and  unam- 
biguous, establishing  facts  and  circumstan- 
ces from  which  it  may  be  reasonably  infer- 
red that  there  was  an  express  contract  by 
which  one  promised  or  agreed  to  pay,  and 
the  other  was  to  receive,  compensation. 

The  first  and  second  Instructions  asked  for 
by  the  defendant  are  to  the  eCFect  that,  if  the 
Jury  believe  from  the  evidence  that  Richard 
Jackson  did  make  a  contract  with  the  plain- 
tiff, and  the  plaintifr  was  then  under  21 
years  of  age,  the  father  alone  could  recover 
the  wages,  and  not  the  plaintltC.  These  in- 
structions were  properly  refused.  In  addi- 
tion to  the  fact  that  the  father  may  emanci- 
pate his  child,  and  allow  him  to  contract  for 
and  receive  his  wages,  plalntHTs  father  in 
this  case  had  testified  that  he  never  claimed, 
did  not  then  claim,  plaintiff's  wages,  or  any- 
thing that  he  might  recover  In  this  suit,  and 
the  plaintiff  was  then  over  21  years  of  age. 

Defendant's  instruction  No.  3,  refused,  la 
as  follows:  "The  court  instructs  the  Jury 
that,  because  of  the  family  relations  of  plain- 
tiff and  Richard  Jackson,  a  contract  by  Rich- 
ard Jackson  to  pay  for  the  services  of  plain- 
tiff must  be  proven  by  the  plaintlfl;    that 


the  proof  of  the  same  must  be  direct,  posi- 
tive, express,  and  unambiguous." 

It  follows  from  what  has  already  been  aald 
in  this  opinion  that  there  was  error  in  refus- 
ing this  instruction,  especially  in  view  of  tbe 
instruction  given  for  the  plaintiff. 

The  remaining  Instructions  asked  for  by 
the  defendant  and  refused  were  to  the  effect 
that,  if  there  was  no  express  contract  by 
which  Richard  Jackson  agreed  to  pay  wages 
for  plaintiff's  services,  and  if  the  contract 
was  only  implied  from  the  facts  and  cir- 
cumstances, then  this  suit  could  not  be  main- 
tained In  the  name  of  the  plaintiff. 

This  Instruction  was  properly  refused,  as 
it  was  calculated  to  mislead  or  confuse  tbe 
Jury, 

There  was  a  verdict  and  Judgment  in  tlie 
court  I)eIow  for  $600,  and  a  motion  of  tbe 
defendant  to  set  aside  the  verdict,  and  grant 
a  new  trial,  because  excessive,  and  contrary 
to  the  law  and  the  evidence,  was  overruled, 
and  the  defendant  excepted. 

It  is  needless  to  review  the  evidence  again 
In  this  connection.  We  are  of  opinion  that 
it  wholly  failed  to  authorize  the  Jury  to  find 
that  the  grandfather  had  made  any  sort  of 
contract  to  pay  the  plaintiff  for  his  services 
prior  to  the  spring  of  1896.  The  testimony 
of  the  two  witnesses  who  say  that  his 
grandfather  promised  the  plaintiff,  in  the 
spring  of  1880,  that  if  be  would  stay  he 
should  be  paid  for  his  labor,  and  that  plain- 
tiff did  stay,  and  continued  to  work  as  be- 
fore, negatives  every  presumption  even  tliat 
there  was  an  antecedent  contract  of  any 
character  that  the  plaintiff  was  to  be  com- 
pensated for  his  services.  How  could  he 
have  been  Induced,  by  the  promise  to  pay 
him  wages  then  made,  to  remain  and  con- 
tinue his  work.  If  that  was  already  the  con- 
tract with  his  grandfather? 

The  verdict  was  not  only  excessive  to  the 
extent  that  It  Included  compensation  to  the 
plaintiff  for  services  rendered  Richard  Jack- 
son prior  to  the  spring  of  1890,  but  was  con- 
trary to  the  law  and  the  evidence  in  the 
case,  and  for  this  reason  should  have  been 
set  aside,  and  a  new  trial  awarded. 

The  Judgment  of  the  court  below  must  be 
set  aside  and  annulled,  and  the  case  remand- 
ed for  a  new  trial,  to  be  had  In  accordance 
with  the  views  expressed  In  this  opinion. 


(M  Va.  2ET) 
ANDERSON  et  at  ▼.  CRBSTON  LAND  CO. 
(Supreme  Cioart  of  Appeals  of  Virginia.    July  7. 
189a) 

FSINOIPAI.  i.KO   AOBNT  — RATinCATIOir— ValTDOB 

AND  Pdrcqasbr  —  Fraud  —  RssoissiOH  — 
Equitt— Flbadino  and  Dbcrbb. 
1.  A  relative  of  complainants  formed  an  aaso- 
dation  to  purchase  land  on  speculation,  mak- 
ing them  members  thereof  wfthont  authority, 
and  applied  money  of  complainants  tat  his  hands 
on  their  share  of  the  priccu  and  afterwards 
wrote,  informing  them  of  tne  pardbase,  and 
stating  that  the  amount  held  by  him  lacked  a 
certain  amount  of  the  sum  advanced  on  theU 
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account,  and  assured  them  "that  they  had  made 
a  big  bargain,"  and  "that  they  would  nerer 
have  any  more  money  to  pay."  Complainants 
paid  the  amount  which  had  been  advanced  for 
them  without  further  inveetieation.  Bdd,  that 
they  were  sufficiently  advised  to  the  extent  of 
their  interest,  although  they  did  not  Icnow  that 
other  persons  were  associated  with  them  in  the 
purchase,  and  hence  their  said  payment  was  a 
ratification  of  the  purchase,  and  they  were 
th«refore  liable  for  their  share  of  the  balance 
of  the  price. 

2.  An  unfulfilled  assurance  made  by  a  vendor 
of  lots  that  he  would  grade  certain  streets  and 
construct  waterworks,  and  that  certain  persons 
contemplated  the  erection  of  dwellings  on  prop- 
erty in  the  vicinity,  is  not  a  frand  which  enti- 
tles the  purchaser  to  rescind. 

3.  A  land  contract  entered  Into  by  the  pur- 
chaser's agent  cannot  be  avoided  by  the  pur- 
chaser, in  a  suit  to  enforce  the  purchase  money 
notes,  because  the  agent  also  represented  the 
vendor,  where  that  fact  was  not  presented  in 
the  pleadings. 

Appeal  from  circuit  court,  Roanoke  county. 

Bill  by  the  Creston  Land  Company  against 
George  W.  Zlrkle,  John  W.  Harveycutter,  John 
T.  Anderson,  George  E.  Anderson,  O.  Jones 
Ligon  and  R.  H.  Ligon,  partners  trading  as 
Ligon  &  Bro.,  and  L.  C.  Hansbrougb,  trustee, 
to  enforce  the  collection  of  notes  given  for  the 
price  of  certain  lots,  by  selling  said  lots,  and 
applying  the  proceeds  on  said  notes,  and  hold- 
ing defendants  responsible  for  any  deficiency 
arising  after  the  application  of  said  proceeds. 
From  a  decree  In  favor  of  complainant,  de- 
fendants John  T.  Anderson  and  George  E.  An- 
derson appealed.     Affirmed. 

Alexander  Coke  and  S.  D.  Davies,  for  appel- 
lants. A.  A.  Phlegar  and  W.  W.  Moftett,  for 
appellee. 

KEITH,  P.  The  decree  appealed  from  was 
rendered  by  the  circuit  court  of  Roanoke  coun- 
ty under  the  following  circumstances: 

The  appellants,  John  T.  and  George  E.  An- 
derson, found  themselves  In  August,  1890,  In 
the  city  of  Salem,  Va.,  as  guests  of  their  un- 
cles, G.  J.  and  R.  H.  Ligon.  At  that  time 
there  was  great  activity  in  the  real-estate 
market  tn  that  vicinity.  Companies  were  be- 
ing chartered  and  organized  for  the  purchase 
of  land,  to  be  subdivided  and  sold  as  town 
lots.  Prices  were  advancing  from  AslJ  to  day, 
and  purchasers,  upon  the  payment  of  a  small 
sum  In  cash,  often  realized  In  a  short  time  a 
considerable  profit  Such  transactions  prov- 
ed to  be  most  attractive.  All  were  anxious 
for  the  opportunity  to  make  money  without 
labor,  and  apparently  without  risk.  While  In 
Salem  the  appellants  purchased  three  lots,  one 
from  the  Lakeside  Land  Company  and  two 
from  the  Oreston  Land  Company,  of  which  G. 
Jones  Ligon,  their  uncle,  was  tiie  president 
They  also  contemplated  the  purchase  of  a 
third  lot  from  a  Mr.  Zirkle,  provided  the  title 
to  It  on  Investigation  proved  satisfactory,  and 
on  returning  to  Richmond  left  the  sum  of  $405 
in  the  hands  of  their  uncle,  $5  to  pay  for  an 
examination  of  the  title,  and  the  residue  to  go 
as  a  payment  upon  the  purchase  money.  The 
purchase  from  Zlrkle  was  not  consummated. 


and  the  Llgons,  Instead  of  returning  to  the 
Andersons  the  money  In  their  hands,  took  It 
upon  themselves  to  Invest  It  as  follows:  They 
formed  a  "syndicate,"  as  associations  for  the 
purchase  of  property  for  speculative  purposes 
were  called,  composed  of  the  Andersons,  Zlr- 
kle, Harveycutter,  and  themselves.  This  as- 
sociation purchased  10  lots  from  the  Creston 
Land  Company  for  ^,450,  one-third  to  be  paid 
in  cash,  and  the  balance  In  one  and  two  years. 
The  Andersons  were  each  to  have  an  undivid- 
ed one-fifth  interest  In  the  purchase,  and  the 
lots  were  to  be  conveyed  free  from  all  Incum- 
brances, upon  the  payment  of  the  purchase 
money.  The  Andersons  knew  nothing  of  this 
transaction  at  the  time,  but  in  about  two 
months  they  were  informed  by  a  letter  from 
their  uncle,  Mr.  Ligon;  that  he  bad  invested 
their  money  remaining  In  his  hands  In  the  pur- 
chase of  lots  from  the  Creston  Land  Company, 
and  that  It  lacked  $49.20  of  paying  the  amount 
due  by  them  at  the  date  of  the  letter.  After 
consulting  together,  the  Andersons  agreed  that 
their  uncle  had  no  right  so  to  use  their  money 
without  asking  their  consent,  but,  as  John  An- 
derson says  in  his  deposition,  "as  he  [the 
uncle]  stated  in  his  letter  that  they  had  made 
a  big  bargain,  and  that  we  would  never  have 
any  more  money  to  pay,  we  decided  that,  as 
it  was  only  $24.60  apiece  more  that  we  would 
have  to  contribute,  my  brother  sent  him  a 
check  for  $49.20."  George  Anderson  gives  sutx- 
Btantially  the  same  account,  and  adds  that  he 
"was  very  much  outdone  when  I  heard  of  Oie 
transaction,  because  I  bad  emphatically  refus- 
ed to  buy  any  more  property  of  the  Creston 
Land  Company,  except  the  two  lots  we  had 
bought  of  our  own  accord,  and  I  would  myself 
then  and  there  have  repudiated  the  whole 
transaction,  if  they  had  not  been  relations  of 
our  family,  and  their  whole  assurances  so 
very  fair." 

It  may  be  observed  here  that  the  terms  ot 
purchase  of  the  10  lots  bought  by  the  "syndi- 
cate," of  which  the  Andersons  were  made  mem- 
bers without  their  authority  previously  given, 
were  Identical  with  the  terms  upon  which 
they  themselves  purchased  two  lots  from  the 
Creston  Land  Company.  They  allege  that,, 
while  negotiating  for  the  purchase  of  those 
two  lots,  they  were  assured  that  streets  would 
be  graded  and  put  In  first-class  condition;  that 
a  reservoir  would  be  built  upon  the  property 
of  the  Creston  Land  Company,  from  which 
pure  spring  water  would  be  carried  through 
pipes  to  aU  the  streets;  that  several  personn 
contemplated  the  erection  of  dwellings  upon 
the  property;  and,  finally,  that  the  purchas- 
ers were  to  have  a  deed  for  their  lots  free 
from  all  Incumbrances.  When  the  deferred 
payments  upon  these  lots  became  due,  the  ap- 
pellants objected,  because  these  assurances 
bad  not  been  fulfilled,  and  It  was  ascertained 
that  the  titie  was  Incumbered;  but,  upon  the 
Incumbrances  being  removed,  and  a  sufficient 
deed  tendered  to  them,  they  paid  the  balance 
due,  and  obtained  their  titie. 

Now  appellants  claim  that,  when  Informed 
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that  tbeir  nncle  had  Invested  In  lots  of  the 
same  company,  they  bad  a  right  to  rely  upon 
the  assurances  given  with  respect  to  these  two 
lots,  and  this  may  be  conceded;  but  the  claim 
and  concession  with  respect  to  the  conditions 
and  incidents  of  the  purcliase  tend  strongly  to 
support  the  inference  that  the  terms  of  sale 
were  identical.  It  is  admitted  that  no  previ- 
ous authority  bad  been  given  the  Ligons  to 
make  the  investment  which  is  the  subject  of 
this  controversy.  Upon  receiving  notice  of  it, 
therefore,  the  Andersons  were  at  liberty  to  af- 
firm or  reject  It,  to  ratify  or  repudiate  the 
assumed  agency  of  the  Ligons.  It  cannot  be 
denied  that  their  act  in  sending  the  check  fox 
the  balance  of  the  cash  payment  was  a  ratifi- 
cation of  the  unauthorized  act  of  their  agent 
They  contend,  howev^,  that  it  was  inade  In 
ignorance  of  a  material  fact  They  admit 
in  their  answer  the  receipt  of  a  letter  from 
Llgon  &  Bro.,  in  the  course  of  a  month  or  so 
after  they  left  Salem,  "informing  them  that 
they  [Llgon  &  Bro.]  had  invested  the  money 
left  with  them  in  lots  purchased  of  the  com- 
plainant for  a  speculation;  that  said  lots  were 
represented  by  complainant  to  be  free  from 
Incumbrance,  and  of  perfect  title;  and  that 
complainant  promised  to  supply  them  with 
pure  spring  water,  and  to  open  and  construct 
streets  and  walkways  for  the  comfortable  in- 
gress and  egress  of  their  occupants";  but  they 
deny  that  they  knew  that  others  were  asso- 
ciated with  them  in  the  purchase  in  addition 
to  the  Ligons,  or  that  they  knew  anything,  of 
the  notes  or  deed  of  trust  mentioned  in  the  bill 
of  plaintiff.  It  Is  not  claimed  that  they  are 
liable  Jointly  with  others  for  any  portion  of 
the  purchase  money  due  upon  the  transaction. 
Plaintiff  only  seeks  to  recover  of  them  their 
proportionate  parts  of  the  purchase  money, 
and  we  are  of  opinion  that,  to  the  extent  of 
their  interest  in  the  subject,  they  were  duly 
advised  at  the  time  they  forwarded  the  check 
for  $49.20,  in  compliance  with  the  demand 
made  upon  them. 

The  letter  written  to  them  has  not  been 
produced,  so  other  evidence  has  to  be  resorted 
to,  In  order  to  determine  what  facts  with  re- 
spect to  the  transaction  were  known  to  the 
Andersons  at  the  time  that  check  was  drawn. 
They  say  that  the  letter  Informed  them  of  the 
purchase  by  the  "syndicate,"  and  that  the 
amount  in  the  hands  of  Mr.  Llgon  lacked 
^9.20  of  paying  what  he  had  advanced  on 
their  account;  tliat  It  assured  them  that  they 
had  made  a  big  bargain,  and  "that  they  would 
never  have  any  more  money  to  pay."  When 
they  purchased  the  two  lots,  the  identical  as- 
surance was  made  to  them  "that  they  would 
never  have  any  more  money  to  pay";  the 
meaning  of  the  assurance  being  that,  In  the 
Judgment  of  Llgon,  lots  would  advance '  in 
price,  and  could  shortly  be  disposed  of  at  a 
profit;  and  such,  doubtless,  was  the  expecta- 
tion with  which  they  entered  into  the  transac- 
tion. What  need  of  an  assurance?  What 
probability  would  there  have  been  that  they 
would  never  have  any  more  to  pay,  If  what 


they  had  already  paid  satlsfled  the  obligation 
of  the  contract  into  which  their  uncle  had  en- 
tered on  their  behalf?  The  truth,  without 
doubt.  Is  as  stated  by  the  appellant  George 
Anderson,  and  already  quoted:  "I  was  very 
much  outdone  when  I  heard  of  the  transac- 
tion, and  would  have  repudiated  It,  If  they  had 
not  been  relations  of  our  family,  and  their 
whole  assurances  so  very  fair."  We  see  the 
appellants,  then,  tempted  on  the  one  hand  by 
the  hope  of  profit  so  confidently  assured  to 
them,  and  moved  on  the  other  by  considera- 
tions growing  out  of  their  relationship  to  the 
agent,  who  had,  without  authority,  assumed 
to  act  for  them;  and  with  the  knowledge  Im- 
parted by  the  letter  which  they  received,  and 
the  previous  dealings  between  themselves  and 
the  Creston  Land  Company,  they  determine  to 
ratify  the  transaction,  without  further  inquiry 
upon  the  information. which  they  already  pos- 
sessed. Mechem,  Ag.  {8  128,  160;  Whart  Ag. 
{92. 

The  purchase,  as  we  have  said,  was  specu- 
lative In  Its  character.  The  price  of  lots  was 
changing  from  day  to  day.  It  was,  there- 
fore, of  importance  to  all  concerned  that  tb6 
election  which  the  appellants  enjoyed  to  rat- 
ify or  repudiate  the  bargain  should  be 
promptly  exercised.  They  were  Informed  of 
the  purchase  within  a  few  weeks  after  It 
was  made.  So  far  from  disaffirming  the  un- 
authorized act  of  their  agent  they,  with  suf- 
ficient knowledge  of  the  circumstances  at- 
tending it  approved  his  conduct  By  so  do- 
ing the  Creston  Land  Company  was  lulled 
into  repose,  and  In  the  meantime  the  prices 
of  such  properties  have  shrunken  to  a  small 
fraction  of  those  obtained  in  1890.  That 
such  an  act  under  such  circumstances.  Is  a 
ratification,  and  cannot  be  recalled.  Is  fully 
established  by  the  authorities.  Improvement 
Co.  V.  Brady,  92  Va.  71,  22  S.  B.  845;  Wilson 
V.  Hundley  (Just  decided)  30  S.  E.  492. 

Appellants  also  claim  that  the  assurances 
made  to  them  with  respect  to  what  the  com- 
pany would  do  in  the  grading  of  streets  and 
the  construction  of  waterworks,  etc.,  not 
having  been  performed,  constitute  a  fraud 
which  entitled  them  to  a  rescission  of  their 
contract  and  a  recovery  of  the  money  which 
they  have  paid. 

The  assurances  relied  upon  In  this  case 
were  matters  of  opinion,  and  not  of  fact  and 
the  law  applicable  to  them  has  been  so  re- 
cently and  so  fully  considered  by  this  court 
that  nothing  more  need  be  said  than  to  refer 
to  decided  cases.  Wilson  v.  Carpenter,  91 
Va.  183,  21  S.  E.  243;  Watklns  v.  Improve- 
ment Co.,  92  Va.  1,  22  S.  E.  554;  Improve- 
ment Co.  V.  Brady,  supra;  Grosh  v.  Improve- 
ment Co.  (Va.)  27  S.  B.  841. 

With  respect  to  the  alleged  Incumbrance 
upon  the  title.  It  appears  that  there  was  a 
prior  Incumbrance  by  deed  of  trust  upon  the 
property  purchased,  in  favor  of  Cbalmera 
and  others,  and  that  deed  also  contains  a 
covenant  "that,  upon  payment  to  them  of 
the  proceeds  of  sole,  if  any  one  or  more  par- 
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eels  or  lots  of  the  said  land  which  the  said 
company  may  at  any  time  before  a  sale  Is 
made  by  the  said  trustee  ander  this  trust 
Bell,  as  provided  by  a  resolution  adopted  by 
the  board  of  directors  of  the  said  company 
at  a  meeting  held  on  the  11th  day  of  April, 
1890,  then  the  said  parties  of  the  third  part 
-will  cause  the  trustee  to  release  the  parcels 
or  lots  so  sold  from  the  lien  of  this  trust 
deed." 

Under  this  provision  of  the  deed,  releases 
-were  made  of  very  many  lota,  among  others, 
the  two  lots  purchased  by  the  appellants  In 
person  from  the  Creston  Land  Company. 

Another  contention  of  the  appellants  Is 
that  this  transaction  ought  not  to  be  main- 
tained and  enforced,  because  G.  Jones  Llgon 
was  the  president  of  the  Creston  Land  Com- 
pany, and  Ligon  &  Bro.,  who  were  members 
of  the  purchasing  "syndicate,"  were  the  land 
agents  through  whom  the  sale  was  effected, 
and  received  a  commission  from  the  appellee 
for  their  services;  that  the  Llgons,  there- 
fore,—one  as  president  of  the  Creston  Land 
Company,  and  both  of  them  as  land  agents,— 
occupied  such  Improper  and  Incompatible  re- 
lations to  the  transaction  as  rendered  It 
fraudulent  as  to  appellants. 

Upon  this  subject  it  Is  sufficient  to  say  that 
there  is  no  hint  of  it  in  the  pleadings,  and 
therefore  it  cannot  be  made  a  ground  for  re^ 
lief.  The  evidence  disclosing  the  facts  upon 
which  the  appellants  rely  to  vitiate  the  trans- 
action for  this  cause  might,  if  scrutinized,  be 
found  sufficient  to  furnish  an  answer  to  the 
charge,  but  we  decdine  to  enter  upon  the  in- 
quiry, for  the  reason  already  assigned.  It 
presents  an  issue  not  made  in  the  pleadings. 

We  have  only  considered  questions  arising 
apon  the  record  between  the  appellants  An- 
derson and  the  appellee,  the  Creston  Land 
Company.  There  were  other  parties  to  the 
suit,  but,  as  their  relations  to  the  transac- 
tion and  to  each  other  were  not  the  subjects 
of  controversy,  the  discussion  of  law  and 
f&ct  has  been  confined  to  the  parties  between 
whom  the  Issues  have  been  made. 

For  the  foregoing  reasons,  we  are  of  opin- 
ion that  the  decree  of  the  circuit  court  of 
Roanoke  county  must  be  affirmed. 

CABDWBLL,  J.,  absent 


(96  Va.  168) 

JOHMSTON  et  al.  t.  VIROINIA  GOAL  * 
IBON  CO. 

(Supreme  Court  of  Appeals  of  Virginia.    June 
80,  1888.) 

ASTIBSS    FOSSBSSIOir  —  RlQHTS  O*   OO-TaiTAHTS— 

OnsTSR. 

Where  cue  of  several  tenants  in  eommon. 
who  is  in  possession  of  the  premises,  conveys 
tJte  same  to  a  third  person,  who  enters  under 
•ncfa  conveyance,  claiming  title  to  the  whole, 
tbete  Is  an  ouster  of  the  other  tenants,  which 
will  bar  their  right  of  entrv,  U  continued  for 
the  length  of  time  reQuirea  to  establish  title 
ky  adverse  possessioat 


Appeal  from  circuit  court,  Wise  county. 

Bill  by  John  T.  Johnston  and  others  against 
the  Virginia  Coal  &  Iron  Company  and  oth- 
ers for  partition  of  land.  From  a  decree  dis- 
missing the  bill,  complainants  appeal.  Af- 
firmed. 

Blalr  ft  Blair,  Geo.  A  Smith,  and  B.  H. 
Sewell,  for  appellants.  Bullitt  &  McDowell, 
B.  M.  Fulton,  R.  0.  Dale,  and  B.  A  Ayers, 
for  appellee. 

HARBISON,  J.  It  appears  from  the  record 
that  on  January  SO,  1796,  the  commonwealth 
of  Virginia  Issued  a  patent  to  Nathaniel  Tay- 
lor, Nathan  Fields,  and  John  Johnson,  all  non- 
residents of  the  state,  granting  to  them  a 
tract  of  land  containing  62,000  acres,  situ- 
ated, at  the  time  of  the  grant,  in  Lee  county, 
the  larger  part  of  the  tract  being  now  located 
in  Wise  county. 

The  entries  and  surveys  for  this  patent  had 
been  made  in  1795,  and  before  the  patent  was 
formally  Issued,  to  wit,  on  January  1,  1796, 
Nathan  Fields  conveyed  to  Nathaniel  Taylor 
all  of  his  right,  title,  and  Interest  In  the  tract 
of  land  called  for  by  the  grant. 

In  1816  Nathaniel  Taylor  died,  leaving  a 
will,  by  which  he  directed  his  executors  "to 
sell  so  much  of  his  back  lands  and  other 
property  as  could  best  be  spared,  sufficient  to 
pay  all  of  his  just  debts." 

In  1827  Mary  Taylor  and  James  P.  Taylor, 
as  executrix  and  executor  of  this  will,  sold 
and  conveyed  to  John  Crabtree  a  boundary 
containing  12,800  acres,  it  being  part  of  the 
62,000  acres  covered  by  the  patent  of  Janu- 
ary, 1796. 

The  evidence  shows  that  Crabtree  took  pos- 
session under  this  deed,  and  commenced  sell- 
ing off  portions  of  the  land  thereby  conveyed, 
and  that  he  and  his  grantees  have  been  in 
the  open,  notorious,  uninterrupted,  adverse 
possession  thereof  ever  since.  Among  other 
alienations  by  Crabtree  of  this  land,  he  con- 
veyed by  deed  dated  March  18,  1833.  4,000 
acres  to  J.  O.  Ollnger. 

The  sale  of  12,800  acres  by  the  Taylors  to 
Crabtree  left  of  the  Taylor,  Field,  and  John- 
son patent  49,200  acres,  which  residue  stood 
on  the  land  books  for  the  years  1833  and  1834 
assessed  in  the  name  of  "Taylor's  heirs." 

At  the  October  court  for  Lee  county,  on  the 
21st  of  October,  1834,  this  residue  of  49,200 
acres  was  offered  for  sale  at  public  auction 
for  the  nonpayment  of  $4.92,  the  taxes  due 
thereon  for  the  year  1834,  and  48,200  acres 
thereof  was  knocked  do-wn  to  J.  0.  Ollnger, 
no  other  person  offering  to  pay  the  taxes  for 
a  less  quantity  of  said  land. 

On  the  7th  of  December,  1836,  Alexander 
MUls,  clerk  of  the  county  court  of  Lee  county, 
conveyed  to  J.  0.  Ollnger  the  48,200  acres 
purchased  by  him  at  this  tax  sale.  This 
deed  sets  forth  that  J.  a  Ollnger  had  com- 
plied with  the  terms  of  hla  purchase  and  the 
requirements  of  law  In  respect  thereto,  and 
expressly  reserves  on  Its  face  the  residue  of 
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the  49,200  acres,  to  wit,  1,000  acres  not  sold 
to  OliBget. 

This  residue  of  1,000  acres  reappeared  np- 
on  the  land  books  in  the  name  of  Taylor, 
Fields,  and  Johnson,  and  was  sold  for  taxes 
due  thereon,  and  conveyed  to  the  purchaser, 
Henry  S.  Kane,  by  Claiborne  Anderson,  com- 
missioner of  delinquent  and  forfeited  lands 
for  Lee  county,  by  deed  dated  November  20, 
1842. 

By  deed  dated  May  12,  1853,  J.  0.  Ollnger 
conveyed  to  Henry  S.  Kane  an  undivided  one- 
half  interest  In  the  48,200  acres  bought  by 
him  In  1834  at  the  tax  sale. 

J.  G.  Ollnger  by  his  will,  probated  in  1863, 
devised  to  his  children  bis  undivided  half  in- 
terest hi  this  48,200-acre  tract  held  Jointly 
with  Henry  S.  Kane. 

In  1876  Henry  S.  Kane  died  Intestate,  and 
It  Is  conceded,  by  agreement  of  counsel,  that 
his  undivided  Interest  in  the  48,200  acres  was 
sold  In  appropriate  proceedings  under  a  de- 
cree of  the  circuit  court  of  Scott  county,  and 
conveyed  by  Vance  and  Wood,  commission- 
ers, acting  under  decree  of  that  court,  to  the 
purchaser,  C.  S.  O.  Tlntsman,  by  deed  dated 
April  30,  1880. 

In  1881  the  heirs  of  J.  C.  Ollnger  conveyed 
the  undivided  half  Interest  In  the  48,200  acres 
derived  by  them  under  the  will  of  their  father 
to  C.  S.  O.  Tlntsman,  and  In  the  same  year 
Tlntsman  conveyed  the  whole  tract  that  vest- 
ed In  him  by  these  several  deeds  to  B.  E. 
Hyndman. 

By  deed  dated  May  6,  1882,  E.  K.  Hyndman 
and  wife  conveyed,  together  with  other  lands, 
this  48,200  acres,  which  has  been  known  and 
described  all  through  these  transactions  as 
the  "Ollnger  Survey,"  subject  to  certain  res- 
ervations mentioned  in  the  deed,  to  the  Vir- 
ginia Coal  &  Iron  Ck)mpany,  the  appellee 
here. 

As  already  stated,  the  three  original  paten- 
tees were  nonresidents  of  the  state  of  Vir- 
ginia, and  none  of  them  ever  In  the  actual 
possession  of  the  land. 

This  suit  was  brought  to  the  June  rules, 
1893,  of  the  circuit  court  of  Wise  county  by 
John  T.  Johnston  and  some  30  other  per- 
sons, residing  in  some  10  different  states  of 
the  Union,  representing  themselves  as  the 
children,  grandchildren,  and  heirs  at  law  of 
John  Johnston,  deceased,  who  they  say  was 
sometimes  known  as  John  Johnson,  and  fur- 
ther allege  that  their  ancestor  was  the  John 
Johnson  named  In  the  patent  of  1796,  and 
that  he  resided  up  to  the  time  of  his  death 
In  the  state  of  Pennsylvania,  and  died  In- 
testate In  the  year  1826,  leaving  to  them,  as 
his  heirs  at  law,  an  undivided  one-third  in- 
terest In  the  tract  of  62,000  acres  mentioned 
In  the  patent  of  1796  to  Taylor,  Field,  and 
Johnson.  They  further  allege  that  they  are 
tenants  in  common  with  those  clalmhig  to  be 
the  owners  of  the  Taylor  and  Field  interests 
In  said  patent,  and  pray  that  there  may  be  a 
partition  In  kind  between  the  various  owners, 
and  an  account  for  rent,  etc. 


The  land  In  dispute  In  the  case  now  before 
as  Is  the  48,200  acres  bought  by  J.  C.  Ollnger 
at  the  tax  sale  In  1834,  and  we  do  not  under- 
stand It  to  be  denied  that  said  land  Is  now  in 
possession  of  the  Virginia  Coal  &  Iron  Com- 
pany under  and  by  virtue  of  the  various 
alienations  through  which  It  has  passed  from 
J.  C.  Ollnger  to  the  appellee. 

The  evidence  abundantly  shows  that.  Im- 
mediately after  J.  C.  Ollnger  obtained  the 
deed  from  Mills,  clerk.  In  1836,  he  took  actual 
possession  of  the  land  conveyed  to  him,  and 
that  he  and  those  claiming  under  him  have 
been  in  open,  notorious,  continuous  posses- 
sion thereof,  claiming  and  dealing  with  the 
whole  as  their  own,  from  that  day  to  this. 

It  Is  contended,  however,  by  appellants  that 
the  eftect  of  the  deed  In  1827  by  Taylor's  ex- 
ecutors to  John  Orabtree  for  12,800  acres  by 
metes  and  bounds  was  to  make  him  a  co-ten- 
ant, to  the  extent  of  the  Interest  thereby  con- 
veyed, with  the  heirs  of  Johnson  and  the  es- 
tate of  Taylor  In  the  62,000  acres  of  land, 
and  that  the  conveyance  by  Crabtree  to  J.  C. 
Ollnger  in  1833  for  4,000  acres  made  Ollnger 
a  co-tenant  with  the  heirs  of  Johnson  and  the 
estate  of  Taylor;  and  that,  therefore,  when 
J.  C.  Ollnger  bought  the  48,200  acres  by 
metes  and  bounds  at  the  tax  sale  In  1834, 
he,  being  a  tenant  In  common  with  the  John- 
son heirs  at  that  time,  could  not  buy  and 
hold  adversely  to  them,  but  that  bis  pur- 
chase Inured  to  the  common  benefit  of  all 
his  co-tenants.  It  is  likewise  contended  that 
each  of  the  subsequent  alienations  to  the  va- 
rious owners  of  this  land  through  the  last  SO 
years,  down  to  the  acquisition  of  the  entire 
title  by  the  appellee,  has  had  the  effect  of 
bringing  each  of  said'  several  vendees  into 
the  same  fellowship  and  confidence.  In  re- 
spect to  the  title  and  Interest  of  each,  as  ex- 
ists between  co-tenants,  and  that  this  rela- 
tion existing  between  the  parties  g^ives  the 
appellants  the  right  to  maintain  this  suit 
for  partition. 

Without  by  any  means  admitting  this  to  be 
a  sound  proposition,  or  that  the  relation  of 
tenants  in  common  ever  existed  between  J. 
C.  Ollnger  and  the  appellants,  under  the  cir- 
cumstances disclosed  by  this  record,  It  Is 
sufilclent  to  say  that,  when  the  Virginia  Coal 
&  Iron  Company  became  the  purchaser  of  the 
entire  boundary  by  metes  and  bounds  In 
1882,  It  was  a  stranger,  and  had  never  before 
owned  any  part  of  the  land,  and  therefore 
could  not  have  occupied  any  relation  of  trust 
and  confidence  to  appellants.  There  can  be 
no  question  that  the  deed  from  B.  K.  Hynd- 
man, dated  May  6,  1882,  conveying  the  en- 
tire tract  by  metes  and  bounds  to  the  Vir- 
ginia Coal  &  Iron  Company,  gave  that  com- 
pany color  of  title  for  the  whole  boundary. 

Willie  the  exact  question  did  not  arise  In 
Buchanan  v.  King,  22  Grat  422,  the  law  Is 
there  well  stated  by  Judge  Staples  as  follows: 
"It  Is  equally  true  that,  if  a  purchaser  takes 
the  conveyance  of  the  whole  estate  from  one 
tenant  In  common,  and  enters  Into  exclusive 
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possession  nnder  such  conveyance,  claiming 
title  to  the  whole,  this  Is  an  ouster  of  the  oth- 
er tenants,  and  tb'e  grantee,  so  entering  and 
claiming  title,  may  rely  upon  bis  adversary 
possession,  if  continued  a  sufficient  period  to 
bar  the  recovery  by  the  other  tenants." 

In  Sedg.  &  W.  Land  TiUe,  {  287,  the  law 
Is  thus  stated:  "Where  the  grantee  has  ob- 
tained a  conveyance  of  the  whole  estate  from 
one  of  the  co-tenants,  entry  made  under  such 
a  title  Is  disseisin  of  the  other  co-tenants. 
This  doctrine  Is  Just  and  reasonable,  for  the 
grantee  does  not  Intend  to  enter  or  bold  as  a 
co-tenant  His  entry  is  adverse.  The  same 
principle  applies  to  Joint  tenants." 

This  principle  is  so  universally  settled  that 
a  further  discussion  of  It  is  wholly  unneces- 
sary. See  Freem.  Co-Ten.  S  197;  Town  v. 
Needbam,  8  Paige,  545;  Culler  v.  Motzer,  13 
Serg.  &  R.  866;  KItteredge  v.  Merrimack 
Blver  Locks  &  Canals,  17  Pick.  246;  Brad- 
street  T.  Huntington,  5  Pet  402. 

The  evidence  Is  clear  that  when  the  appellee 
became  the  purchaser  May  6,  1882,  of  this  en- 
tire boundary,  it  took  actual  possession  at  once 
of  the  land  conveyed,  and  has  been  ever  since 
In  the  open,  notorious,  continuous,  advene 
possession  thereof,  with  the  evidences  of  its 
possession  and  ownership  dally  Increasing, 
until  now  it  has  spent  several  hundred  thou- 
sand dollars  in  surveys,  coal  openings,  coke 
ovens,  and  other  improvements,  and  has  ten- 
ants scattered  all  over  the  property. 

Inasmuch  as  the  appellee  was  a  stranger  at 
the  time  it  took  a  conveyance  of  the  whole 
estate  from  the  alienees  of  J.  C.  Olinger,  and 
entered  into  exclusive  possession  under  such 
conveyance,  claiming  title  to  the  whole,  it 
has  a  right  to  rely  upon  Its  adversary  pos- 
session, and  Is  In  no  sense  a  tenant  In  com- 
mon with  the  appellants.  This  being  so,  a 
court  of  chancery  had  no  Jurisdiction  to  en- 
tertain the  suit  of  appellants  for  partition, 
and  the  bill  was  therefore  properly  dismissed. 

If,  however,  the  court  had  Jurisdiction,  the 
result  would  be  the  same,  for,  as  already 
seen,  the  appellee  has  been  in  the  open,  no- 
torious, uninterrupted,  adverse  possession  of 
the  whole  tract  under  the  deed  from  B.  E. 
Hyndman  of  May  6,  1882,  for  more  than  10 
years  before  the  Institution  of  this  suit  and 
the  claim  of  appellants  Is  therefore  barred 
by  the  statute  of  limitations.    Code,  i  2915. 

For  these  reasons,  the  decree  appealed  from 
must  be  affirmed. 

CARDWELL  and  BUCHANAN.  JJ,.  ab- 
sent. 

(103  Ob.  8E1) 

MERCHANTS'  NAT.  BANE  OP  BOMB  T. 

FOUCHB. 

(Supreme  Court  of  Georgia.    July  28,  1898.) 

Natiohai.  Banks — Assessment  or  Stock— Balk. 

A  sale  of  all  the  shares  of  stock  held  by 

a  shareholder  in  a  national  bank  when  such- 

sale  is  made,  under  the  provisions  of  and  for  the 

Surpose  set  forth  In  section  5205,  Rev.  St  U. 
*,  as  amended  by  Act  June  30,  1876,  is  void, 


nnlesi  at  snch  sale  the  stock  brings  a  price 
equal    in    amount    to    the    assessment    placed 
thereon  under  the  provisions  of  that  section. 
(Syllabus  by  the  Court.) 

Error  from  city  court  of  Floyd  county;  Q. 
A.  H.  Harris,  Judge. 

Action  by  J.  S.  Fouch6  against  the  Mer- 
chants' National  Bank  of  Rome.  A  demur- 
rer to  the  complaint  was  overruled,  and  de- 
fendant brings  error.   Reversed. 

O.  N.  Featherston,  for  plaintiff  In  error. 
Fouchfi  &  Fouche,  for  defendant  in  error. 

FISH,  J.  The  capital  stock  of  the  Mer- 
chants* National  Bank  of  Rome  became  Im- 
paired 25  per  cent,  and,  in  pursuance  of  th« 
provisions  of  section  620B,  Rev.  St  U.  S.,  an 
assessment  of  26  per  cent  was  levied  upon 
the  shareholders,  pro  rata,  to  make  good 
such  impairment  One  of  the  shareholders 
neglected  or  refused  to  pay  tUs  pro  rata  of 
this  assessment,  and  all  of  his  stock  was 
offered  for  sale  and  bid  off  by  the  plaintiff 
(defendant  in  error),  at  the  price  of  $10.90 
per  share,  at  public  auction  bad  in  conform- 
ity with  the  statute.  The  officers  of  the 
bank  refused  to  deliver  the  stock  to  the 
plaintiff,  upon  the  tender  of  the  amount  of 
his  bid,  whereupon  he  sued  the  bank  for  the 
difference  between  the  real  value  of  the 
stock  at  the  date  of  sale  and  the  sum  at 
which  It  was  knocked  off  to  him.  A  de- 
mnrrer  was  filed  to  the  petition,  the  main 
ground  of  which  was  that  the  petition  show- 
ed the  sale  to  be  void  because  the  amount  of 
the  bid  was  less  than  the  amount  of  the  as- 
sessment The  demurrer  was  overruled,  and 
the  defendant  excepted.  Section  520S,  Rev. 
St  IT.  S.,  prescribes  that  "every  association 
whose  capital  stock  shall  have  become  im- 
paired by  losses  or  otherwise,  shall,  within 
three  months  after  receiving  notice  thereof 
from  the  comptroller  of  the  currency,  pay 
the  deficiency  in  the  capital  stock  by  an  as- 
sessment \ipoa  the  shareholders,  pro  rata, 
for  the  amount  of  capital  stock  held  by 
each."  Section  4,  Act  June  30,  1876  (Rev. 
St  U.  S.  {  6205),  further  provides  "that  if  any 
shareholders  of  snch  bank  shall  neglect  or 
refuse,  after  three  months'  notice,  to  pay 
the  assessment  as  provided  in  this  section. 
It  shall  be  the  duty  of  the  board  of  directors 
to  cause  a  sufficient  amount  of  the  capital 
stock  of  such  shareholder  or  shareholders  to 
be  sold  at  public  auction  (after  thirty  days' 
notice  shall  be  given  by  posting  such  notice 
of  sale  in  the  office  of  the  bank,  and  by  pub- 
lishing such  notice  in  a  newspaper  of  the 
city  or  town  in  which  the  bank  is  located, 
or  In  the  newspaper  published  nearest  there- 
to), to  make  good  the  deficiency;  and  the 
balance,  if  any,  shall  be  returned  to  such  de- 
linquent shareholder  or  shareholders."  The 
question  made  is  whether  a  sale  nnder  this 
law  is  valid,  and  can  be  enforced  by  the 
buyer,  when  the  price  at  which  the  stock  Is 
bid  off  is  less  than  the  amount  of  the  assess- 
ment  The  Intention  of  the  national  bank- 
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lug  act  l8  that  tbe  capital  stock  of  national 
banks  shall  not  be  worth  less  than  par.  And 
to  this  end  It  ia  provided,  by  the  statute 
above  quoted,  that  If,  by  losses  or  otherwise, 
the  stock  of  any  such  bank  shall  become  im- 
paired, then,  within  three  months  after  re- 
ceiving notice  thereof  from  the  comptroller 
of  the  currency,  the  bank  shall  pay  the  de- 
ficiency In  tbe  capital  stock  by  an  assess- 
ment upon  the  shareholders,  pro  rata,  for  the 
amount  of  capital  stock  held  by  each;  and 
If  any  shareholder  shall  neglect  or  refuse, 
after  three  months'  notice,  to  pay  his  pro 
rata  assessment,  then  the  board  of  directors 
shall  cause  a  sufficient  amount  of  the  stock 
of  such  shareholder  to  be  sold  at  public  auc- 
tion, after  proper  advertisement,  to  make 
good  the  deficiency.  The  law  contemplates 
that  the  burden  of  restoring  an  Impaired 
capital  shall  rest  equally  on  all  the  share- 
holders. If  some  pay  their  pro  rata  in  full, 
and  the  purchasers  of  the  stock  of  delin- 
quents pay  less,  then  such  purchasers  bold 
stock  in  a  corporation  on  better  terms  than 
those  who  paid  In  full;  and,  again,  a  portion 
of  the  impairment,  which  it  was  the  only 
object  of  the  assessment  to  make  good,  re- 
mains, and  the  evident  purpose  of  the  law 
is  thus  defeated.  Moreover,  the  statute  Im- 
peratively states  that  a  sufficient  amount  of 
the  delinquent's  stock  shall  be  sold  to  make 
good  tbe  deficiency,  and  the  balance,  if  any, 
returned  to  such  delinquent  shareholder. 
The  law  here  provides  for  the  disposition  of 
the  "surplus"  arising  from  the  sale,  provid- 
ed the  stock  sells  for  more  than  the  assess- 
ment, but,  of  course,  could  not  entertain  tbe 
possibility  of  a  deficiency  in  view  of  the 
plain  provision  that  a  sufficient  amount  of 
tbe  stock  must  be  sold  to  make  good  the  defi- 
ciency. Tlie  law,  In  effect,  makes  the  amount 
due  by  each  delinquent  shareholder,  under 
the  assessment  on  his  stock,  "an  upset 
price,"  which  it  must  bring,  when  sold  under 
the  provisions  of  the  statute,  and  this  bid- 
ders are  presumed  to  know.  We  are  of  opin- 
ion, therefore,  that  as  the  bid  for  the  stock, 
in  this  instance,  did  not  equal  the  amount  of 
the  assessment  for  the  payment  of  which 
the  stock  was  offered  for  sale,  there  was  no 
legal  sale,  and  the  Intended  purchaser  ac- 
quired no  right  or  title  to  the  stock  upon 
tendering  the  amount  of  his  bid.  The  con- 
struction which  we  have  placed  upon  the 
statute  is  the  same  as  that  which  It  has 
received  from  the  comptroller  of  the  curren- 
cy under  the  present  and  the  last  preceding 
administration  at  Washington.  The  court 
below  erred  in  overruling  the  demurrer. 
Judgment  reversed. 

a02  Ga.  471) 

JOHNSON  V.  McCURRT. 
(Supreme  Court  of  Georgia.    Aug.  5.  1897.) 

DztMVVt  JuDOHBST— Plea  o»  Patmest— Costs— 
Attobvkt'8  Lien. 
1.  Where  an  action  had  been   broneht   and 
marked  "in  default"  before  the  pussuge  of  ei- 


ther the  pleading  act  of  1898  or  the  practice 
act  of  1895,  there  was  no  error  at  the  trial 
thereof,  occurring  after  the  latter  act  took 
effect,  in  allowing  the  defendant,  without  re- 
quiring him  to  pay  the  costs,  to  file  a  plea 
Betting  up  a  payment  alleged  to  have  been 
made  after  the  default  judgment  had  been  en- 
tered. 

2.  As  attomevs  at  law  have  a  Uen  for  their 
fees  upon  all  suits  brought  by  them,  the  defend- 
ant in  a  civil  action  cannot  settle  with  the 
plaintiff  so  as  to  defeat  the  Uen  of  the  iatter's 
attorney,  or  his  right  to  proceed  with  the  case 
to  recover  the  amount  of  his  fee.  Applying  this 
well-settled  rnle  to  the  facts  of  the  present 
case,  the  verdict  in  the  defendant's  favor  was 
contrary  to  law. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Floyd  county; 
W.  M.  Henry,  Judge. 

Action  by  R.  H.  Johnson  against  L.  D.  Uc- 
Curry.  Judgment  for  defendant,  and  plain- 
tiff brings  error.    Reversed. 

Henry  Walker,  for  plaintiff  in  error.  B.  P. 
Treadaway  and  J.  B.  F.  Lumpkin,  for  defend- 
ant in  error. 


FISH,  J.  1.  When  this  case  was  called  for 
trial  in  the  court  below  on  Jul^  20,  1896,  it 
was  In  default.  Complaint  is  made  by  the 
plaintiff  In  error  that,  notwithstanding  this 
fact,  tbe  court,  over  his  objection,  permitted 
the  defendant  to  file  a  plea  of  payment,  with- 
out at  the  same  time  requiring  him,  as  a  con- 
dition precedent  to  opening  the  default,  to 
pay  all  costs  which  had  accrued  in  the  case 
up  to  that  time.  In  this  connection  the  prac- 
tice act  of  1895  (now  embodied  In  sections 
5069  et  seq.  of  the  Civil  Code)  is  cited  and 
relied  upon.  It  does  require,  not  only  "pay- 
ment of  air  costs  which  bave  accrued,"  but 
that  the  defendant  shall  move  "within  thir- 
ty days  after  the  entry  of  default"  The  rec- 
ord before  us  discloses,  however,  that  the 
present  action  was  Instituted  on  March  7, 
1893,  and  that  the  Judgment  of  default  there- 
in was  entered  long  prior  to  tbe  passage  of 
that  act  Indeed,  the  case  stood  in  default 
upon  the  docket  prior  to  the  passage  of  the 
pleading  act  of  1893,  which  left  somewhat  in 
doubt  the  power  of  the  Judge  to  open  a  Judg- 
ment of  default  even  upon  payment  of  costs. 
It  follows,  therefore,  that  neither  of  these 
two  acts  can  have  any  bearing  upon  the 
question  here  presented.  Tested  by  the  law 
as  it  stood  when  tbe  Judgment  of  default 
was  entered  in  the  case  at  bar,  there  is  no 
merit  In  the  complaint  made  by  the  plaintiff 
in  error  that  no  terms  were  Imposed  upon 
the  defendant  as  a  condition  to  allowing  biin 
to  open  the  default  and  file  a  plea,  for  this 
was  a  matter  within  the  sound  discretion  of 
the  trial  judge.  Lambert  v.  Smith,  67  Qa. 
26;  Sasser  ▼.  Sasser,  73  Oa.  283;  Russell  r. 
Hubbard,  76  Ga.  621;  Jones  v.  Grantham,  80 
Ga.  474,  6  S.  B.  764.  Moreover,  it  appears 
from  the  record  that  the  plea  alleged  pay- 
ment to  have  been  made  subsequent  to  the 
entry  of  the  Judgment  by  .default,  and  if  it 
were  necessary,  to  open  the  default  to  file 
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incb  a,  plea,  there  certaioly  was  no  error  In 
80  doing. 

2.  Tbe  rale  of  law  stated  In  the  second 
headnote  is  one  no  longer  open  to  question. 
Under  the  evidence  submitted,  a  finding  In 
favor  of  the  defendant  was  a  legal  Impossi- 
bility, and  therefore  the  verdict  returned  by 
the  Jury  tras  contrary  to  law,  and  should 
have  been  set  aside.    Judgment  reversed. 

(102  Ga.  48S) 

OOMBR  et  al.  v.  BARFIELD. 
(Supreme  Court  of  Georgia.    Aug.  6,  1897.) 

BAIUtOADS— I»nBT    AT    CkOSSINO— COMTBIBDTOBT 

Nbolioekob. 

X  lliough  a  trnveler  upon  a  public  highway 
in  approaching  a  railroad  croaaing  may  not  ob- 
serve that  amount  of  care  and  diligence  which 
would  be  exercised  under  -  like  circumstances 
by  an  ordinarily  prudent  person,  he  is  not  nec- 
essarily precluded  from  recovering  for  injuries 
to  his  person  or  property  received  on  the  cross- 
ing, if,  after  It  is  apparent  that  the  engineer  of 
the  company  is  disobeying  the  provisions  of 
section  2222  of  the  CItII  Code,  he  then  exer- 
cises ordinary  care  and  diligence  in  endeavor- 
ing to  escape  the  consequences  of  the  CMn- 
pany's  negligence. 

2.  The  charge  complained  of  in  the  present 
case  was  substantially  in  accord  with  the  law 
as  above  announced,  and  the  evidence  warrant- 
ed the  verdict. 

(Syllabus  by  the  Conn.) 

Xirror  from  superior  court,  Si>aldlng  coun- 
ty; M.  W.  Beck,  Judge. 

Action  by  N.  O.  Barfield  against  H.  M. 
Comer  and  others,  receivers.  Judgment  for 
plaintiff.  Defendants  bring  error.  Affirm- 
ed. 

Hall  &  Boynton,  for  plalntitrs  in  error. 
Hammond  &  Cleveland  and  T.  B.  Patterson, 
for  defendant  in  error. 

FISH,  J.  1.  It  Is  provided  by  secUon  2322 
of  tbe  Civil  Code  that:  "No  person  shall  re- 
cover damages  from  a  railroad  company  for 
lujnry  to  himself  or  his  property,  where  the 
same  Is  done  by  his  consent,  or  is  caused  by 
bis  own  negligence.  If  the  complainant  and 
the  agents  of  the  company  are  both  at  fault, 
the  former  may  recover,  but  the  damages 
shall  be  diminished  by  the  Jury  In  proportion 
to  tbe  amount  of  default  attributable  to 
blm."  Section  3830  declares  that:  "If  the 
plaintiff  by  ordinary  care  could  have  avoid- 
ed the  consequences  to  himself  caused  by 
the  defendant's  negligence,  he  Is  not  enti- 
tled to  recover.  But  In  other  cases  the  de- 
fendant Is  not  relieved,  although  the  plain- 
tiff may  in  some  way  have  contributed  to 
tbe  Injury  sustained."  Construing  these  two 
sections  in  pari  materia,  this  court.  In  Rail- 
road Co.  V.  Luckle,  87  Ga.  6,  18  a  B.  lOS, 
speaking  through  Mr.  Justice  Lumpkin,  said: 
"It  seems  to  be  the  clear  meaning  ot  onr 
law  that  the  plaintiff  can  never  recover  In 
an  action  for  personal  Injuries,  no  matter 
what  the  negligence  of  the  defendant  may 
be,  short  of  actual  wantonness,  when  the 
proof  shows  that  he  could  by  ordinary  care, 


after  the  negligence  of  tbe  defendant  began 
or  was  existing,  have  avoided  the  conse- 
quences to  himself  of  that  negligence.  The 
law  also  clearly  contemplates  cases  in  which, 
while  the  plaintiff  Is  to  some  extent  negli- 
gent, he  nevertheless  could  not,  by  using  or- 
dinary care,  have  avoided  an  injury  result- 
ing from  defendant's  negligence.  Of  course, 
there  can  be  no  recovery  when  the  defendant 
is  entirely  free  from  negligence,  and  uses  all 
proper  care  to  prevent  Injury.  The  law  of 
contributory  negligence  Is  applicable  only 
where  both  parties  are  at  fault,  and  when, 
also,  the  plaintiff  could  not  by  ordinary 
care  have  avoided  the  Injury  which  defend- 
ant's negligence  produced."  The  rule  thus 
evolved  was  approved  and  followed  in  the 
later  case  of  Railroad  Co.  v.  Gibson,  97  Ga. 
489,  25  S.  B.  484.  Its  application  to  a  ease 
wherein  It  appears  that  a  traveler  upon  a 
public  highway  was  Injured  at  a  railway 
crossing  under  circumstances  suggesting  a 
doubt  whether  his  own  contributory  negli- 
gence. In  falling  to  take  the  necessary  pre- 
cautions to  insure  his  safety.  Is  to  be  re- 
garded as  the  proximate  or  efficient  cause  of 
his  Injury,  must,  of  course,  depend  largely 
upon  the  character  and  degree  of  the  negli- 
gence with  which  the  railway  company  Is 
charged.  In  this  connection  It  is  Important 
to  note  the  duty,  relatively  to  a  traveler  on 
a  public  highway,  which  devolves  upon  the 
company  of  observing  extra  precautions  In 
order  to  avoid  casualties  at  grade  crossings. 
Section  2222  of  our  Civil  Code  provides  for 
Uie  erection  of  "blow  posts"  by  the  company 
upon  its  right  of  way,  at  a  distance  of  400 
yards  from,  and  on  either  side  of,  every 
public  road  crossing,  and  declares  that  the 
company's  "engineer  shall  be  required,  when- 
ever he  shall  arrive  at  either  of  said  posts, 
to  blow  the  whistle  of  the  locomotive  until 
it  arrives  at  the  public  road,  and  to  simulta- 
neously check  and  keep  checking  the  speed 
thereof,  so  as  to  stop  In  time  should  any 
person  or  thing  be  crossing  said  track  on 
said  road."  It  will  therefore  be  seen  that, 
if  the  requirements  of  this  section  are  strict- 
ly observed,  a  collision  at  a  public  road  cross- 
ing can  seldom,  if  ever,  occur;  and  it  fol- 
lows that  the  danger  of  driving  a  vehicle 
upon  and  over  such  a  crossing  without  first 
observing  the  ancient  rule  that  a  traveler, 
before  so  doing,  must  "stop,  look  and  listen," 
is  not  one  so  patent  as  to  warrant  the  conclu- 
sion that  it  is  negligence  per  se  to  endeavor 
to  cross  without  taking  such  precautions. 
At  any  rate,  our  general  assembly  has  seen 
fit  to  proscribe  that  the  traveler  shall  be 
given  ample  warning  of  the  approach  of  a 
train  by  a  continuous  blowing  of  the  whistle 
of  the  locomotive  from  the  time  it  reaches 
•  the  "blow  post"  until  it  arrives  at  the  cross- 
ing; and,  In  the  event  the  company  falls  to 
discharge  Its  duty  In  this  respect.  It  does 
not  lie  In  its  mouth  to  say  that  the  traveler 
has  voluntarily,  and  through  his  own  negli- 
gence alone,  placed  himself  in  a  situation  of 
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peril  by  driving  on  the  crossing  without 
taking  steps  to  ascertain  whether  or  not  a 
train  was  approaching.  The  circumstances 
under  which  he  did  so  may  perhaps  have 
been  such  as  to  negative  the  assumption  that 
a  person  of  ordinary  prudence  would  have 
done  likewise;  still  his  exposure  to  danger 
would  be  traceable,  not  alone  to  his  own 
heedlessness,  but  to  the  culpable  omission 
on  the  part  of  the  company's  servants  to  give 
him  in  time  the  warning  to  which  be  was 
entitled  under  our  statute.  If  the  compa- 
ny's negligence  ends  here,  and  the  traveler 
Bustains  injury  by  reason  of  being  thrown 
from  his  vehicle  because  unable  to  control 
his  horse,  doubtless  the  company  might  re- 
ply to  any  claim  upon  It  for  damages  that 
he  himself  was  not  without  fault,  and  might 
by  the  exercise  of  ordinary  care  "have 
avoided  the  consequences  to  himself  caused 
by"  its  negligence.  See  Civ.  Code.  {  3830, 
above  quoted.  But  this  defense  could  not 
be  urged  If  the  company,  after  omitting  to 
warn  the  traveler  of  the  Impending  danger, 
follows  up  Its  negligence  In  this  regard  by 
a  total  failure  to  observe  the  additional  duty 
Imposed  upon  It  by  statute  of  having  Its 
train  under  perfect  control,  and  Itself  In- 
flicts the  Injuries  by  negligently  running  him 
down  with  Its  locomotive.  This  would  be 
the  Immediate  and  efficient  cause  of  the  In- 
lury  inflicted  upon  htm;  and  If,  as  soon  as 
his  peril  was  apparent,  he  used  all  diligence 
to  avert  the  catastrophe,  It  could  not  be  said 
that  by  ordinary  care  he  might  have  escaped 
the  consequences  to  himself  of  this  partic- 
ular and  most  aggressive  act  of  negligence 
on  the  part  of  the  company.  Therefore  he 
would  not  be  entirely  precluded  from  recov- 
ering damages,  although,  being  chargeable 
with  contributory  negligence,  because  acting 
In  concert  with  the  company  In  bringing 
about  the  situation  of  peril  to  himself,  he 
could  not  In  good  conscience,  or  (as  Is  more 
to  the  point)  under  section  2322  of  the  Civil 
Code,  recover  damages  undiminished  "In 
proportion  to  the  amount  of  default  attribu- 
table to  him." 

2.  It  appeared  In  the  case  at  bar  that  the 
vehicle,  for  injury  to  which  the  plaintifF 
claimed  damages,  had  been  loaned  to  one 
Patterson,  who  was  In  charge  thereof,  and 
was  driving  the  animal  attached  thereto, 
on  the  night  the  casualty  occurred.  The 
presiding  Judge,  as  was  unquestionably  prop- 
er, tried  the  case  upon  the  theory  that  the 
plalntlfTs  right  to  a  recovery  necessarily 
depended  upon  the  Inquiry  whether,  under 
the  circumstances  brought  to  light.  Patter^ 
son  himself,  had  be  been  Injured  rather  than 
killed  outright  In  the  collision,  could  have 
recovered  damages  against  the  defendants. 
In  this  connection  his  honor  charged  the 
Jury:  "If  Patterson  had  been  Intrusted  with 
Barfleld's  buggy,  and  was  driving  it,  and 
drove  it  upon  the  railroad  track,  and  the 
buggy  at  the  crossing  was  struck  and  injured 
by  defendants'  locomotive,  and  both  Patter- 


son and  defendants'  agents  were  at  fault, 
and  the  circumstances  were  such  that,  after 
defendants'  negligence  (if  there  was  sncli 
negligence)  became  operative  as  to  Patterson 
and  plalntlfTs  property,  Patterson  could  not 
have  avoided  the  consequences  of  defend- 
ants' negligence  by  the  exercise  of  ordlnarj' 
care,  then  plaintiff  is  entitled  to  recover 
damages,  but  the  damages  should  be  dimin- 
ished by  the  amount  of  default  attributable 
to  him."  As  we  understand  the  facts  of  the 
case,  this  charge  was  not  only  substantially 
correct  as  an  abstract  proposition  of  law,  but 
was  relevant  and  well  adapted  to  one  of  the 
main  Issues  In  controversy.  A  very  similar 
charge  was  approved  in  Olbson's  Case,  sa- 
pra,  which  was  an  action  for  the  homicide 
of  the  plaintiff's  son,  who  was  killed  while 
endeavoring  to  cross  the  defendant's  railroad 
at  or  near  a  public  crossing.  It  clearly  ap- 
pears from  the  record  now  before  us  that 
the  defendants  were  culpably  negligent. 
Even  though  an  ordinarily  prudent  person 
might  not,  under  the  circumstances,  have 
failed  to  observe  the  approach  of  the  train, 
still  It  was  not,  as  matter  of  law.  Incumbent 
upon  Patterson  to  anticipate  that  the  de- 
fendants' servants  In  charge  of  the  train 
would  disregard  and  violate  a  criminal  stat- 
ute, to  the  protection  Incident  to  an  observ- 
ance of  which  he  was  entitled.  So  we  are 
not  prepared  to  say  that  the  trial  Judge  erred 
In  giving  the  above  quoted  charge,  or  that 
the  Jury  were  not  warranted  in  reaching  the 
conclusions  indicated  by  their  verdict.  Judg- 
ment affirmed. 

a05  Oa.  380) 

BLACK8T0NB  v.  CENTRAL  OP  OBORaiA 
RY.  CO. 

(Supreme  Court  of  Georgia.    July  19,  1898.) 

IHJ0BT  TO  EmPLOTI— Pl^EADINO — PSTITIOS— 
SUFPICIENCT. 

1.  Though  the  petition  of  an  employe  of  a 
railway  company,  suing  the  latter  for  personal 
injuries,  may  contain  allegations  from  which  it 
mieht  be  inferred  that  it  was  the  plaintiffs  duty 
to  have  known  and  to  have  removed  the  cause 
from  which  his  injuries  resulted,  yet,  when 
such  an  inference  does  not  necessarily  follow 
from  the  averments  of  the  petition  taken  as  a 
whole,  and  it  aifirmatively  alieses  that  the 
plaintifF  was  "wholly  withoot  farnt,"  and  that 
at  the  time  he  was  injured  he  was  attending  to 
his  dnties,  and  was  not  aware  of  the  danger 
to  which  he  was  exnosed.  the  petition  is  good 
as  against  a  general  demnrrer. 

2.  Where,  however,  the  canse  of  the  injury 
was  alleged  to  be  a  pole,  concerning  which  the 
petition.  In  general  terms,  only  alleged  that  it 
waa  "too  near  the  track,"  and  the  defendant  by 
special  demurrer  made  the  point  that  the  pe- 
tition did  not  allege  "how  near  said  pole  was 
to  the  track,"  the  petition  ought  to  have  been 
amended  so  as  to  set  forth  the  facts  as  to  this 
matter  more  fully  and  explicitly;  and,  in  the 
absence  of  snch  an  amendment,  this  court  wiU 
not  reverse  a  judgment  sustaining  the  demnr- 
rer and  dismissing  the  action. 

(Syllabus  by  the  (3onrt) 

Error  from  city  court  of  Richmond:  W.  F. 
Eve,  Judge. 
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Action  by  H.  F.  Blackstone  against  the 
Central  of  Georgia  Railway  Company.  Judg- 
ment for  defendant  on  demurrer,  and  plain- 
tiff brings  error.    Affirmed. 

Henry  C.  Roney  and  J.  R.  Lamar,  for  plaliu 
tiff  in  error.  J.  C.  C.  Black,  for  defendant  in 
error. 

LITTLE),  J.  Tlie  qnestion  presented  Is 
wliether  or  not  tlie  petition  sets  out  a  cause 
of  action.  The  defendant  contends  that  it 
does  not,  because  it  appears  that  the  plain- 
tiff's injury  was  caused  by  bis  own  negli- 
gence, and  because  by  the  exercise  of  ordi- 
nary care  he  could  have  avoided  the  conse- 
quences of  the  defendant's  negligence,  and 
because  it  appears  that  the  plaintiff  was  not 
free  from  fault,  and  because  it  was  the  duty 
of  the  plaintiff  to  have  known  of  the  situa- 
tion of  the  electric  pole,  and  because  the  pe- 
tition does  not  allege  how  near  the  pole  was 
to  the  track.  We  are  not  able  to  say  that  all 
of  the  reasons  given  in  the  demurrer  are 
sound.  The  allegation  of  the  petition  is  that 
the  plaintiff  was  in  the  discharge  of  his  duty 
when  he  was  injured.  It  is  true  that  at  the 
time  he  was  injured  he  was  mounted  on  a 
ladder  attached  to  one  of  the  cars  while  the 
train  was  in  motion.  Ordinarily  this  would 
be  held  an  act  of  negligence,  but,  referring 
to  it,  the  petitioner  alleges  that  it  was  his 
duty  to  place  himself  in  that  position.  It 
would  also  seem,  in  the  absence  of  explana- 
tion, that  the  plaintiff  could  have  avoided 
the  consequences  of  the  defendant's  negli- 
gence, if  It  was  negligent,  by  the  exercise  of 
proper  care  on  his  part,  but  the  allegations 
In  the  petition  are  that  the  very  acts  which 
seem  to  show  a  want  of  prudence  were  done 
strictly  in  the  discharge  of  the  plaintiff's 
duty.  We  are  not  at  liberty  to  disregard 
such  allegations  in  construing  the  petition, 
and  cannot,  therefore,  say  that,  notwith- 
standing such  allegations,  the  plaintiff  con- 
tributed to  the  injury,  or  that  he  could  have 
avoided  the  same  by  the  exercise  of  prop- 
er care,  or  that  the  injury  was  occasioned 
by  his  own  negligence;  nor  can  we  rule, 
as  a  matter  of  law,  tliat  it  was  the  plain- 
tiff's duty  to  have  known  of  the  electric 
pole  which  caused  his  injury,  and  its  proxim- 
ity to  the  track.  While  the  petition  sets  out 
the  fact  that  the  plaintiff  at  the  time  of  the 
injury  was  yard  master  of  the  defendant  in 
its  railroad  yards  in  the  city  of  Augusta,  It 
also  sets  forth  the  duties  of  such  an  employd; 
that  is.  It  .was  his  duty  to  switch  and  make 
up  cars  and  trains  of  cars  in  the  yard,  super- 
intend their  transfer  to  the  main  line  of  road, 
and  to  do  general  yard  work.  What  duties 
other  than  those  enumerated  this  work  im 
posed,  we  have  no  means  of  ascertaining. 
We  of  course  recognize  the  principle  that  it 
the  pbdntlff  had  knowledge  of  the  location 
of  the  electric  pole,  or  if,  from  his  duties  as 
yard  master,  or  his  familiarity  with  the  yard, 
he  was  chargeable  with  such  knowledge,  or 


if  he  liad  charge  and  control  of  the  yard  in 
which  the  pole  was  located,  with  power,  as 
the  representative  of  the  defendant,  to  place 
such  pole  in  proper  position,  he  would  not  be 
entitled  to  recover.  But  the  petition  does  not 
contain  any  reference  to  these  facts.  On  the 
contrary,  it  alleges  that  at  the  time  the  plain- 
tiff received  the  Injury  he  was  tn  the  discharge 
of  his  duty,  and  was  wholly  without  fault, 
and  that  the  injury  sustained  by  him  was 
occasioned  by  the  negligence  of  the  company 
in  erecting  and  maintaining  such  pole  at  the 
place  where  It  was  located.  Therefore  we 
cannot  say,  as  a  matter  of  law,  that,  because 
he  discharged  all  the  duties  of  yard  master, 
it  was  within  his  power  to  remove  such  p&le, 
nor  that  he  was  chargeable  with  notice  there- 
of, nor  necessarily  guilty  of  negligence  in  oc- 
cnpylng  the  dangerous  position  in  which  he 
voluntarily  placed  himself-  at  the  time  of  the 
injury. 

2.  In  setting  out  the  manner  in  which  the 
injuries  were  Inflicted,  the  plaintiff  alTeged 
that  he  was  struck  by  an  electric  light  pole 
In  the  yard  of  the  company  on  the  side  of  the 
track  of  said  road,  and  that  said  electric  light 
pole  was  too  near  the  track,  and  caused  the 
injury  which  he  sustained.  If  the  plaintiff  is 
entitled  to  recover,  it  ia  because  of  the  negli- 
gence of  the  defendant  or  some  of  Its  agents, 
and  such  injury  must  have  been  sustained 
by  the  plaintiff  without  any  negligence  on 
his  part.  While  the  petition  sets  out  as  a 
fact  that  the  injury  was  sustained  because 
the  pole  was  erected  and  maintained  too  near 
the  track,  these  allegations  are  too  general 
and  indefinite  to  withstand  the  effect  of  a 
special  demurrer.  Whether  or  not  the  p<^e 
was  too  near  the  track  is  a  question  of  fact 
to  be  determined  by  the  Jury.  For  some  pur- 
poses it  might  be;  for  others,  not;  and  when 
one  is  injured  by  coming  in  contact  with 
some  object  near  the  track  of  a  railroad, 
while  in  the  performance  of  his  duty  in  the 
running  and  operation  of  a  train  of  cars,  it 
is  not  sufficient  to  allege  in  general  terms 
that  such  object  was  erected  too  near  the 
track,  because  such  allegation  is  a  conclu- 
sion, and  does  not  of  itself  show  a  specific 
act  of  negligence.  In  having  erected  and 
maintained  such  object  We  do  not  mean  to 
say  that  in  the  absence  of  a  special  demurrer 
directed  to  this  general  allegation  the  peti- 
tion would  not,  when  considered  as  a  whole, 
be  held  to  be  good;  but  in  tills  case  the  de- 
fendant specially  demurred  to  this  allegation 
as  being  insufficient,  and,  as  the  plaintiff 
counted  solely  upon  the  erection  and  main- 
tenance of  this  pole  too  near  the  track  as  the 
only  act  of  negligence  on  the  part  of  the  de- 
fendant, we  must  rule  that  the  allegation 
was  too  general  to  withstand  the  effect  of 
the  special  demurrer,  and  upon  its  interposi- 
tion the  defendant  was  entitled  to  have  the 
facts  as  to  this  matter  more  fully  and  ex- 
plicitly set  out  The  general  allegation  could 
of  course  have  been  cured  by  amendment, 
but  that  was  not  done,  nor  offered   to  be 
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done;  and  on  this  ground  we  think  the  de- 
murrer was  properly  sustained,  and  find  no 
error  In  the  Judgment  of  the  trial  Judge  In 
dismissing  the  petition.  Judgment  afflnned. 
All  the  Justices  concurring. 


(102  Ga.  506) 

KSHIiER  T.  8TATBS. 

(Snpreme  Court  of  Georgia.    Aug.  10,  18d&) 

Sedcction—Accokpliceb— Evidence— WiTNSSBES 
— Btatembkt  or  Aooi/Sbd— Remahks  of 

CODBT — INSTBUOTIONS — APPEAL. 

1.  Though,  in  the  trial  of  an  indictment  for 
seduction,  tlie  accused  reqaested  the  sequestra- 
tion of  the  state's  witnesses,  it  was  not  an 
abase  of  discretion  to  allow  the  father  and 
mother  of  the  woman  alleged  to  have  been  se- 
duced, and  who  was  the  prosecutrix  in  the 
case,  to  remain  in  the  court  room,  and  testify 
as  witnesses,  the  record  disclosing  no  reason  for 
concluding  that  so  doing  prejudicially  affected 
the  accused,  and  it  also  appearing  that  the  case 
turned  mainly  upon  the  testimony  of  the  prose- 
cutrix herself. 

(a)  Hie  grounds  of  the  motion  for  a  new  trial 
filed  in  the  present  case,  alleging  improper  com- 
munications between  the  parents  and  the 
daughter  by  means  of  signs  or  signals  while 
the  testimony  was  being  elicited,  were  not  only 
not  verified  by  the  judge,  but  his  certificate  in 
effect  negatives  the  occurrence  of  any  such 
misconduct 

2.  There  was  no  error  in  refusing  to  permit 
counsel,  in  examining  a  witness,  to  asli  ques- 
tions, the  answers  to  which  would  apparently 
have  been  irrelevant  to  the  issue  on  trial,  when 
the  purpose  for  which  the  questions  were  asked 
was  not  disclosed  to  the  court,  though  the  coun- 
sel asldng  the  ouestions  was  requested  to  do  so 
by  the  judge.  This  is  true  even  though  it  may 
have  subsequently  appeared  that  the  answers 
to  these  questions  mightj  in  connection  with 
other  evidence,  have  been  admissible  and  ma- 
terial. 

3.  There  being  in  the  trial  of  an  indictment 
for  seduction  evidence  relating  to  an  offer  of 
marriage,  either  bona  fide  or  pretended,  alleged 
to  have  been  made  by  the  accused  to  the  wo- 
man after  the  institution  of  the  prosecution, 
and  the  record  disclosing  that  counsel  for  the 
accused  in  his  concluding  argument  "was  dis- 
cussing the  legal  effect  of  the  alleged  offer  of 
marriage,"  this  court  cannot,  in  the  absence  of 
further  light,  nndertalce  to  say  that  the  trial 
Judge  erred  in  inquiring  of  the  counsel  whether 

the  <WBfer  of  marriage  was  still  open";  the 
judge  certifying  that  this  question  was  aslced 
"to  learn  from  connsel  his  position  in  the  case." 

4.  The  victim  of  a  seduction  is  not  an  "ac- 
complice" to  the  offense  committed,  in  the  sense 
in  which  the  word  Just  quoted  is  used  in  section 
991  of  the  Penal  Code,  requiring  the  testimony 
of  at  least  two  witnesses  to  convict  of  a  felony, 
or  corroborating  circumstances,  "where  the  only 
witness  is  an  accomplice." 

5.  In  a  trial  for  seduction  It  is  proper  tot 
the  jury  to  talce  into  consideration  any  evidence 
tending  to  show  that  the  woman  was  of  a  lewd 
disposition  or  lascivious  nature,  this  evidence 
being  material  in  determining  the  question 
whether  she  was  or  was  not  in  fact  virtuous  at 
the  time  of  the  alleged  seduction,  and,  if  so,  in 
decidine  whether  she  was  really  seduced  by 
persuasion  and  promises  of  marriage,  or  yield- 
ed her  virtue  because  of  wanton  and  lustful 
desires. 

(a)  There  was,  however,  in  the  present  case, 
no  error  in  refusing  to  give  in  charge  to  the  Jury 
a  request  ■ubstantially  embodying  the  law  as 
above  stated,  when  there  waa  no  evidence  upon 
which  to  base  the  same. 
8.  It  is  competent,  in  the  trial  of  an  indict- 


ment for  seduction,  for  the  state  to  prove  that 
more  than  one  act  of  sexual  intercourse  had 
taken  place  between  the  accused  and  the  wo- 
man alleged  to  have  been  seduced,  and  that  up- 
on each  occasion  after  the  first  the  accused 
continued  to  malie  promises  of  marriage.  In 
drawing  out  such  testimony  it  is  within  the  dis- 
cretion of  the  court  to  allow  the  woman  to  be 
aslied  leading  questions. 

7.  It  is  not  competent,  In  such  a  trial,  for  the 
accused  to  prove  acts  of  sexual  intercourse  be- 
tween the  woman  and  any  person  or  persons 
other  than  himself,  occurring  after  the  time 
when  the  alleged  seduction  took  place. 

8.  A  woman  who  has  never  oeen  married, 
and  who  has  never  had  sexual  intercourse,  is 
in  law  virtuous,  in  the  sense  that  she  may  be 
the  victim  of  seduction;  but  if  she  yields  to  a 
man,  not  because  of  persuasion  and  promises 
of  marriage,  or  by  reason  of  other  false  and 
fraudulent  means,  but  because  she  is  lustful, 
wanton,  and  desirous  of  the  intercourse  in  or- 
der to  gratify  her  own  passions,  she  is  not  se- 
duced. A  woman  of  the  character  Just  indi- 
cated may  nevertheless  be  seduced  if,  notwith- 
standing her  passionate  nature,  she  keeps  her 
chastity,  and  surrenders  it  because  of  persua- 
sion and  promises  of  marriage,  which,  m  con- 
nection with  her  love  for  and  confidence  in  the 
man,  overcome  her  virtue. 

9.  In  passing  upon  the  statement  of  the  ac- 
cused, tne  jury  may  consider  whether  or  not 
it  is  consistent  and  true,  and  in  determining 
what  weight  should  be  given  to  it  may  also 
take  into  consideration  the  testimony  of  the 
witnesses  sworn  in  the  case,  and  test  the  state- 
ment in  the  light  thereof. 

10.  The  !?round  of  the  motion  for  a  new  trial 

Sredicated  upon  alleged  newly-discovered  evi- 
ence  presents  no  cause  for  setting  aside  the 
verdict,  and  does  not  commend  itself  to  favor- 
able consideration.  When  all  the  affidavits  pro 
and  con  filed  in  connection  with  this  ground 
are  considered,  no  reason  is  afforded  for  l)eliev- 
ing  tbat  at  another  hearing  the  accused  would 
be  able  to  produce  any  credible  evidence  tend- 
ing to  show  that  the  prosecutrix  was  unchaste 
St  any  time  prior  to  the  alleged  seduction. 

11.  The  numerous  grounds  of  the  motion  for  a 
new  trial  not  specifically  covered  by  the  ruiingrs 
above  announced  disclose  no  cause  tor  revers- 
ing the  judgment. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Chatham  coun- 
ty. 

Francis  B.  Keller  was  convicted  of  seduc- 
tion, and  he  brings  error.    Affirmed. 

Garrard,  Meldrim  &  Newman,  for  plaintiff 
in  error.  W.  W.  Osborne,  SoL  Gen.,  for  the 
State. 

FISH,  J.  In  the  case  of  Johnson  y.  State, 
14  Ga.  62,  this  court  stated  the  rule  regard- 
ing the  sequestration  of  witnesses  to  be  that, 
while  the  state,  before  the  examination  com- 
mences, "may  demand  that  the  witnesses 
should  retire.  In  order  to  each  being  ques- 
tioned In  the  absence  of  the  others,"  the 
court  was  not  bound,  at  the  Instance  of  the 
accused,  to  take  any  action  In  the  premises, 
though  a  request  on  bis  part  tbat  an  order 
looking  to  this  end  be  passed  might  rery 
properly  be  g^ranted  "as  matter  of  indul- 
gence, and  not  of  right"  Since  the  adoption 
of  our  Code,  a  much  more  equitable  practice 
has  been  of  force,  whereby  the  accused  is 
put  upon  an  equal  footing  with  the  state  in 
this  respect,  and  the  court  Is  enjoined  to  ef- 
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feet  the  object  ot  the  mle  so  "far  aa  prac- 
ticable and  convenient"  Pen.  Code,  i  1017; 
TnrbavUle  ▼.  State,  58  Oa.  545.  Ab  former- 
ly, however,  "It  Is  in  a  great  degree  discre- 
tionary with  the  presiding  judge  whether  he 
win  allow  some"  of  the  witnesses  to  remain 
In  the  court  room  to  assist  in  the  conduct  of 
the  case,  when  he  is  requested  so  to  do  by 
one  of  the  parties.  Carson  v.  State,  80  Oa. 
170,  5  S.  E.  29S;  Dale  t.  State,  88  Ga.  557, 
16  S.  B.  287;  Betts  t.  State,  66  Ga.  508; 
May  y.  State,  84  Oa.  76,  20  S.  B.  251;  Hlnkie 
T.  State,  94  Oa.  606,  21  S.  B.  596;  Thomas 
▼.  State,  27  Ga.  287,  296.  Certainly,  In  the 
present  case,  there  was  no  abuse  of  discre- 
tion in  acceding  to  the  request  of  the  solicitor 
general  that  the  prosecutrix  might  be  per- 
mitted to  remain  in  the  court  room  to  assist 
bim  in  the  prosecution.  And,  even  though  it 
may  not  have  been  likewise  proper  to  also 
allow  her  father  and  mother  to  be  present 
during  the  examination  of  the  witnesses,  it 
Is  equally  certain  that  the  error  (If  any) 
thus  committed  was  one  unattended  with 
any  injury  to  the  accused.  The  record  dis- 
closes that  the  case  turned  mainly  upon  the 
testimony  of  the  prosecutrix  herself,  and 
that  of  the  father  and  mother  bore  only  in- 
directly upon  the  controlling  questions  at  is- 
sue, and  was  of  no  great  materiality.  We 
therefore  think  It  far  from  reasonable  to  as- 
sume that  they  were  influenced  in  testify- 
ing as  they  did  by  what  fell  from  the  lips  of 
other  witnesses.  The  accused  introduced  In 
his  behalf  no  evidence  whatsoever,  and  ac- 
cordingly no  conflict  as  to  even  minor  mat- 
ters resulted,  as  might  have  been  the  case 
had  these  two  witnesses  been  introduced  in 
rebuttal  to  evidence  elicited  from  witnesses 
testifying  in  his  favor.  Indeed,  the  record 
before  us  fails  utterly  to  present  any  reason 
for  concluding  that  the  action  of  the  court 
of  which  complaint  is  made  In  any  way 
operated  to  his  prejudice.  It  was  insisted 
In  the  argument  here  that,  although  it  may 
not  have  been  Improper,  in  the  flrst  instance, 
for  the  court  to  allow  the  prosecutrix  and 
her  father  and  mother  to  remain  in  the  court 
room,  it  was  manifest  error  to  permit  them 
to  do  so  after  counsel  for  the  accused  had 
called  the  court's  attention  to  "signs"  made 
by  the  former  to  her  father  while  he  was  on 
the  stand,  and  to  similar  "signs"  made  by 
the  mother  to  the  prosecutrix  while  the  lat- 
ter was  testifying.  It  was  also  urged  that 
the  conrt  committed  error  in  not  thereupon 
promptly  declaring  a  mistrlaL  An  inspec- 
tion of  the  record  shows,  however,  that  the 
several  grouhds  of  the  motion  for  a  new 
trial  setting  forth  the  complaint  of  the  ac>- 
cused  concerning  this  alleged  misconduct  on 
the  part  of  the  prosecutrix  and  her  mother 
cannot  properly  be  considered  by  this  court, 
as  the  same  are  not  verified.  The  trial 
Judge,  In  this  connection,  certifies  that  he 
"was  looking  directly  at  the  parties  in  both 
instances,  and  saw  no  signs  made";  yet, 
when  attention  WM  dlreirted  by  counsel  to 


this  alleged  Improper  conduct,  "declared 
with  positlveness  that  anything  of  the  kind 
was  wrong,  and  must  not  be  done.  There 
was  no  request  that  a  mistrial  be  declared." 
If  counsel  was  satisfied  that  the  prosecntrlx 
and  her  parents  were  guilty  of  misconduct 
calculated  to  prejudice  the  accused,  notwith- 
standing the  court  had  failed  to  observe  the 
same,  the  proper  course  to  pursue  would 
have  been  to  request  the  court  to  then  and 
there  investigate  into  the  truth  of  the  mat- 
ter, and.  If  the  charge  preferred  against  the 
witness  was  sustained,  to  declare  a  mistrial. 
See  SmaUs  v.  State  (Ga.)  29  S.  B.  153.  It  Is 
too  late,  after  verdict,  to  complain  for  the 
first  time  of  matters  which  might  have  been 
made  the  basis  of  a  motion  for  a  mistrial. 
Ralkoad  Co.  v.  Powell,  89  Oa.  601,  16  S.  B. 
118;  Edwards  v.  State,  90  Ga.  143,  15  S.  B. 
744;  Farmer  v.  State,  91  Ga.  720,  18  S.  B. 
987. 

2.  In  another  g;round  of  his  motion  for  a 
new  trial,  the  accused  complains  that  the 
court  refused  to  permit  his  counsel  to  ask 
the  prosecutrix,  on  her  cross-examination, 
concerning  her  physical  condition  on  a  speci- 
fied date  some  two  years  or  more  after  her 
alleged  seduction,  or  as  to  the  birth  of  a  sec- 
ond child,  with  which  she  was  then  preg- 
nant The  purpose  for  which  counsel  sought 
to  elicit  testimony  on  this  line  was  not  stat- 
ed to  the  court  at  the  time,  but  was  for  the 
first  time  disclosed  when  the  accused  filed 
his  amended  motion  for  a  new  trial.  As 
Counsel  therein  undertakes  to  explain,  he 
Intended  to  follow  up  his  questions  to  the 
prosecutrix  by  showing  that  her  pregnancy 
was  not  Imown  to  the  accused  when  he  then 
made  to  her  an  ofCer  of  marriage;  that  shs 
had  stated-  to  her  attending  physician,  who 
was  present  In  court  as  a  witness  for  the 
accused,  that  the  father  of  both  of  the  chil- 
dren bom  to  her  was  the  same  man;  and 
that  from  the  admitted  absence  of  connec- 
tion of  the  prosecutrix  with  the  accused  for 
over  a  year  before  the  birth  of  the  second 
child  "It  was' a  natural  impossibility  for  the 
defendant  to  be  father  of  the  second  child, 
and  therefore,  according  to  her  admission, 
not  the  father  of  the  first  one."  The  ques- 
tions which  counsel  proposed  to  ask  the 
prcsecutrix  were  apparently  totally  irrele- 
vant to  the  issue  on  trial.  That  he  was  not 
allowed  to  put  them  to  the  witness  can  af- 
ford no  just  cause  of  complaint  as  he  volun- 
tarily chose  not  to  reveal  to  the  court  the 
supplemental  evidence  which  he  now  claims 
it  was  In  his  power  to  produce  (but  which 
he  did  not  thereafter  offer),  in  connection 
with  which  the  answers  he  expected  to  elicit 
from  the  prosecutrix  might  have  had  some 
bearing  on  the  case.  It  appears  rather  that 
the  accused  did  not  deal  fairly  with  the 
court  than  that  the  court  did  not  deal  fairly 
with  the  accused,  with  regard  to  the  matter 
under  discussion. 

8.  The  circumstances  under  which  the  trial 
Judge  put  to  counsel  the  Inquiry  referred  to 
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In  the  tblrd  beadnote  are  not  disclosed  by  the 
record,  and,  in  the  absence  of  fuller  light 
on  the  subject,  we  are  not  prepared  to  say 
any  error  was  committed.  We  confidently 
assert  as  an  abstract  proposition  that  it  is 
not  Improper  for  the  court  to  endeavor  "to 
learn  from  counsel  his  position  in  the  case," 
and  to  that  end  to  Inquire  of  him  concerning 
any  point  in  Issue  as  to  which  counsel  has 
not  made  his  attitude  free  from  doubt  We 
cannot  assume  that  a  trial  judge  has,  with 
this  object  in  view,  unwittingly  prejudiced 
the  rights  of  the  party  before  the  court  On 
the  contrary.  It  being  incumbent  on  a  party 
alleging  error  to  maice  the  same  clearly 
to  appear,  we  are  bound  to  presume,  where 
this  requirement  is  not  met,  that  the  occasion 
called  for  the  action  talien  by  the  judge,  and 
that  no  injury  to  the  party  complaining  re- 
sulted therefrom  in  point  of  fact 

4.  £:xception  is  talien  to  the  refusal  of  the 
court  to  give  in  charge  to  the  Jury  the  follow- 
ing written  request:  "Under  the  law  of 
Georgia,  seduction  is  a  felony,  and  by  [stat- 
ute] the  testimony  of  an  accomplice,  uncor- 
roborated, is  insufficient  to  convict  I  charge 
you  in  this  case  that  the  testimony  of  the 
prosecuting  witness,  Florence  W.  Marshall, 
must  be  corroborated,  t>efore  there  can  be 
any  conviction."  No  error  was  committed  in 
declining  to  give  to  the  Jury  this  instruction. 
Where  a  virtuous  unmarried  female  has  been 
cruelly  betrayed,  it  is  evident  that  she  has  been 
much  more  sinned  against  than  sinning;  and 
the  law  regards  her  as  the  victim,  rather  than 
as  an  accomplice,  of  him  who  accomplishes 
*ier  ruin,  and  brings  about  ber  downfall. 
Thus  is  she  regarded  even  where  she  has 
given  her  consent,  and  voluntarily  submits 
to  an  operation  intended  to  produce  an  abor- 
tion. 1  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  390, 
citing  numerous  decisions.  "The  test,  in  goi- 
eral,  to  determine  wherther  a  witness  is  or  is 
not  an  accomplice,  is  the  inquiry:  Could  the 
witness  himself  liave  been  Indicted  for  the  of- 
fense, either  as  principal  or  as  accessory? 
•  •  •  It  follows  that  a  participant  in  an 
offense,  however  morally  guilty  he  may  be, 
whose  connection  with  the  forbidden  trans- 
action does  not  render  hlim  liable  to  an  in- 
dictment therefor,  is  not  an  accomplice."  Id. 
Applying  this  test  the  conclusion  seems  ir- 
resistible that  the  prosecutrix  in  the  case  at 
bar  Is  not  to  be  deemed  an  accomplice  of  the 
accused. 

5.  Counsel  for  the  defense  further  request- 
ed the  court  to  charge:  "While,  as  a  general 
rule,  unmarried  females  who  are  virgins  are 
virtuous,  and  those  who,  by  their  own  con- 
sent have  ceased  to  be  virgins  are  not  vir- 
tuous, still  the  question  of  moral  chastity 
should  be  considered  by  the  Jury  in  deter- 
mining the  fact  whether  the  woman  be  or  be 
not  virtuous.  The  Jury  have  the  right  to  con- 
sider further  whether  the  woman  was  se- 
duced by  the  accused,  or  Joined  with  him  in 
the  gratification  of  lewd  and  lascivious  desire, 
not  excited  by  arts  and  importunities  upon 


his  part"  We  recognize  the  fact  that  the 
above  request  was  substantially  in  accord 
with  the  law  announced  in  the  fifth  bead- 
note,  which  follows  the  decision  ot  this  court 
in  O'NeUl  v.  State,  85  Ga.  409,  11  S.  E.  856. 
In  the  present  case,  however,  such  a  cbaige 
would  have  been  highly  Improper,  for  there 
was  no  evidence  before  the  Jury  upon  which 
it  could  have  been  predicated. 

8.  Error  is  assigned  "because  the  conrt  per- 
mitted the  state  to  prove,  over  the  objection 
of  defendant's  counsel,  that  promises  of  mar- 
riage were  made  after  the  alleged  seduction, 
the  question  being,  'Did  he  make  promises 
each  time?*"  and  the  grounds  of  objection 
being  that  "the  question  was  leading,  and  the 
evidence  sought  was  irrelevant."  As  to  the 
first  point  raised,  suffice  it  to  say  that  this 
court  has  uniformly  held  it  to  be  within  the 
discretion  of  the  trial  Judge  to  permit  lead- 
ing questions  to  be  propounded  to  a  witness. 
There  is  no  merit  in  the  contention  that  the 
evidence  was  irrelevant  The  present  case 
has  many  of  the  features  of,  and  is  quite  sim- 
ilar to  that  of,  McTyler  v.  State,  91  Ga.  254, 
18  S.  E.  140,  wherein  it  was  held:  "On  a  trial 
for  seduction  alleged  to  have  been  accom- 
plished by  persuasion  and  promises  of  mar- 
riage, promises  of  marriage  made  and  letters 
written  by  the  accused  to  the  woman  after 
the  seduction,  but  pending  the  marriage  en- 
gagement, are  admissible  in  evidence." 

7.  It  by  no  means  follows,  however,  that  it 
Is  competent,  on  such  a  trial,  for  the  accused 
to  prove  acts  of  sexual  Intercourse  between 
the  female  and  a  person  or  persons  otha 
than  himself,  occurring  after  the  time  when 
the  alleged  seduction  tool:  place.  Mann  v. 
State,  34  Ga.  1.  That  the  victim  of  his  lost 
thereafter  follows  a  life  of  shame,  if  not 
traceable  solely  to  the  wrong  he  has  perpe- 
trated upon  her,  is  a  circumstance  under 
which  he  cannot  take  shelter,  for  It  Is  of  no 
evidentiary  value  in  determining  whether  or 
not  she  had  maintained  her  virtue  until  de- 
ceived by  him.  Accordingly,  we  think  the 
court  properly  ruled  that  the  evidence  con- 
cerning the  birth  of  a  second  child  bom  to  the 
prosecutrix,  of  which  the  accused  was  certain- 
ly not  the  father,  was  inadmissible. 

8.  The  meaning  of  the  term  "virtuous,"  as 
used  in  our  statute  (Pen.  Code,  {  387,  declar- 
ing it  penal  to  seduce  "a  virtuous  unmar- 
ried female,"  Is  for  determination  by  the 
court,  not  by  the  Jury;  though  "whether  a 
particular  woman  had  parted  with  her  vir- 
ginity before  the  alleged  seduction  took  place 
is  a  question  for  the  Jury."  O'Neill  v.  State, 
85  Ga.  383,  11  S.  E.  856,  followed  in  McTyler 
T.  State,  91  Ga.  255,  18  8.  E.  140.  A  wo- 
man who  has  never  been  married,  and  who 
has  never  had  sexual  Intercourse,  Is  in  law 
virtuous,  in  the  sense  that  she  may  be  the 
victim  of  seduction.  Whether  such  a  wo- 
man has  really  been  seduced,  or  only  Joined 
with  her  alleged  seducer  in  the  gratificatloa 
of  lewd  and  lascivious  desire,  not  excited  b; 
his  arts  and  Importunities,  but  having  Its 
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roota  In  her  own  depraved  and  debaucbed 
mind,  is  a  question  the  Jury  are  to  consider 
under  all  the  facts  and  circumstances  before 
them.  Id.  And,  In  any  given  instance,  they 
are  to  decide  whether  she  yielded  to  the  ac- 
cused, not  because  of  persuasion  and  prom- 
ises of  marriage,  or  by  reason  of  other  false 
and  fraudulent  means,  but  because  she  was 
lustful,  wanton,  and  desirous  of  the  inter- 
course in  order  to  gratify  her  own  passions. 
Every  virgin,  however  passionate  her  nature, 
may  be  seduced  if,  notwithstanding  her  lust- 
ful desires,  she  keeps  her  chastity,  and  sur- 
renders it  only  because  of  persuasion  and 
promises  of  marriage,  which,  coupled  with 
her  love  for  and  confidence  in  her  tempter, 
overcome  her  vlrtne,  and  cause  her  to  yield 
to  his  importunities.  For  "the  weakest  of  all 
weak  virgins  is  under  the  protection  of  law 
against  the  seducer,  and,  If  her  fall  can  be 
traced  to  actnal  seduction,  the  law  will  be, 
and  should  be,  her  avenger."  O'Neill's  Case, 
85  Ga.  410,  11  S.  E.  858.  Exception  was  tak- 
en to  certain  extracts  from  the  charge  of  the 
court  bearing  upon  this  branch  of  the  case, 
which  were  substantially  in  accord  with  the 
principles  of  law  Juat  stated.  Without  deal- 
ing specifically  with  the  various  criticisms 
thereon  urged  by  counsel  for  the  accused, 
we  rule  generally  .that  no  error  was  commit- 
ted In  this  connection.  As  no  new  or  spe- 
cially important  questions  are  thereby  pre- 
sented for  determination,  no  further  discuB- 
sion  or  citation  of  authority  would  be  profita- 
ble. 

8.  Another  ground  of  the  motion  for  a  new 
trial  assigns  as  error  the  following  charge: 
"If  yon  find  the  statement  consistent  and 
true,  you  have  the  right  to  believe  it  in  pref- 
erence to  the  sworn  testimony  In  the  case. 
Tou  should  not  do  so  carelessly  and  capri- 
ciously, but  under  your  oaths  as  Jurors,  con- 
sidering the  statement  in  connection  with 
the  sworn  testimony  in  the  case,  and  testing 
it  in  the  light  of  that  testimony,  give  It  such 
weight  as  you  think  proper."  The  error  as- 
signed Is  "that  said  charge  is  illegal,  in  that 
the  weight  to  be  given  to  the  statement  of  a 
prisoner  Is  not  to  be  tested  in  the  light  of 
the  testimony;  there  being  no  test  by  which 
the  Jury  shall  determine  the  degree  of  belief 
that  they  shall  give  to  the  statement  of  a 
prisoner."  All  of  us,  except  Mr.  Justice  LIT- 
TLE, are  of  opinion  that  there  was  no  error 
in  this  charge.  The  statute  provides  that 
"the  Jury  may  believe  such  statement  in 
preference  to  the  sworn  testimony  in  the 
case."  Pen.  Code,  {  1010.  The  Jury  can  do 
nothing  carelessly,  capriciously,  or  arbitrari- 
ly. The  statute,  interpreted  according  to  the 
meaning  of  the  words  used,  is  the  measure 
of  their  power.  "Belief,"  is  a  persuasion  of 
the  truth,  or  an  assent  of  the  mind  to  the 
truth  of  a  declaration,  proposition  or  alleged 
fact  See  Webst.  Diet.  "Preference"  means 
the  act  of  preferring  one  thing  above  anoth- 
er; estimation  of  one  thing  more  than  anoth- 
er: choice  of  one  thing  rather  than  another. 


Id.  The  Jury  cannot  believe  the  statement  of 
the  prisoner  unless  they  are  persuaded  of  It^ 
truth,  nor  can  they  believe  such  statement  in 
preference  to  the  sworn  testimony  in  the 
case  until  they  have  compared  the  one  with 
the  other,  determined  their  preference,  and 
decided  which  of  the  two  they  will  accept 
as  the  truth.  In  no  other  way  can  they  be- 
lieve one  in  preference  to  the  other.  Surely, 
the  statute  never  authorized  the  Jury  to  ac- 
cept the  prisoner's  statement  without  con- 
sideration of  Its  own  truth,  and  without  re- 
gard to  the  existence  of  the  sworn  testimony. 

10.  We  are  unable  to  say  that  the  court 
below  committed  error  in  refusing  to  set  the 
conviction  aside  because  of  the  alleged  new- 
ly-discovered evidence  presented  in  connec- 
tion with  the  motion  for  a  new  trial  filed  by 
the  accused.  The  showing  made  by  him  was 
fully  met  by  counter  affidavits  presented  In 
behalf  of  the  state,  and  accordingly  it  does 
not  satisfactorily  appear  that,  If  afforded  the 
opportunity,  the  accused  would  be  able  at  an- 
other hearing  to  produce  credible  witnesses 
whose  testimony  would  outweigh  that  of  the 
state's  witnesses  concerning  the  chastity  of 
the  prosecutrix  previous  to  her  alleged  seduc- 
tion. The  rule  Is  well  settled  that  a  new 
trial  will  not  be  granted  because  of  newly- 
discovered  evidence,  unless  it  be  of  a  charac- 
ter to  influence  the  Jury,  upon  another  inves- 
tigation, to  reach  a  different  conclusion  con- 
cerning the  controlling  facts  at  Issue. 

11.  A  number  of  minor  questions  are  also 
presented  by  the  motion  for  a  new  trial,  but 
none  of  them  are  of  sufficient  Importance  to 
require  special  notice.  The  foregoing  discus- 
sion disposes  of  every  assignment  of  errw 
which  could  possibly  be  regarded  as  afford- 
ing ground  for  a  reversal  of  the  Judgment  of 
the  court  below.  The  charge  of  the  court 
was,  as  a  whole,  a  clear  and  able  exposition 
of  the  law  governing  the  case,  and  fully  cov- 
ered every  request  to  charge,  in  so  far  as  It 
was  legal  and  pertinent  The  accused  intro- 
duced no  evidence  in  bis  own  behalf,  but 
chose  to  rely  solely  upon  his  unsworn  state- 
ment The  Jury  credited  rather  the  evidence 
in  behalf  of  the  state,  and,  for  aught  that  ap- 
pears, their  verdict  should  be  allowed  to 
stand.  Judgment  afiirmed.  All  the  Justices 
concurring. 

LITTLE,  J.  (concurring  facially).  I  concur 
In  the  Judgment  but  dissent  from  the  propo- 
sition announced  in  the  ninth  headnote. 


(103  Oa.  841) 

MOHRMAN  T.  CITY  COUNCIL  OF 

AUGUSTA. 

(Supreme  Court  of  Georgia.    Jnly  28,  1898.) 

CBBTIORARI— COHVICTIOX  OF  lIlSDSUBANOB— 

Bonn. 
Section  4639  of  the  Civil  Code  applies  ex- 
clusively to  civil  cases,  and  therefore  the  pro- 
vision tiierein  which  declares  that  a  party  ap- 
plying for  the  writ  of  certiorari  "shall  give  l)ond 
and  good  security,  conditioned  to  pay  the  ad- 
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verge  party  in  the  cause  the  eventaal  condem- 
nation-money," is  not  applicable  where  one 
convicted  in  a  mnnicipal  court  of  a  violation  of 
a  city  ordinance  is  seeking  to  obtain  a  writ  of 
certiorari. 
(Syllabus  by  the  Court.) 

Error  from  superior  court,  Richmond  coun- 
ty; E.  H.  Callaway,  Judge. 

A.  H.  Mohrman  was  convicted  of  violating 
an  ordinance  of  the  city  council  of  Augusta, 
and  from  an  order  dismissing  the  writ  of  cer- 
tiorari, she  appeals.     Reversed. 

P.  J.  Sullivan,  for  plaintiff  In  error.  M.  P. 
Oarroll  and  W.  H.  Barrett,  for  defendant  In 
error. 

FISH,  J.  Plaintiff  in  error  was  convicted 
in  the  recorder's  court  of  the  city  of  Augusta 
of  violating  an  ordinance  of  that  city,  and 
fined  $100.  Her  certiorari  from  the  Judgment 
of  the  recorder  was  dismissed  in  the  superior 
court  upon  the  ground  that  the  bond  given 
by  her,  and  attached  to  her  petition  for 
certiorari,  did  not  appear  to  have  l>een  ap- 
proved by  the  recorder  who  tried  the  case. 
Tbe  bond  was  for  the  payment  of  $100,  or 
the  eventual  condemnation  money,  "and  all 
future  cost  in  said  case."  Error  is  assigned 
upon  the  dismissal  of  the  certiorari.  Section 
4639  of  the  Civil  Code  provides  that  "before 
any  writ  of  certiorari  shall  issue  •  •  •  the 
party  applying  for  the  same  •  *  *  shall 
give  bond  and  good  security,  conditioned  to 
pay  the  adverse  party  in  the  cause  the  even- 
tual condemnation-money,  together  with  all 
future  costs,  *  *  •  which  bond  shall  be 
filed  with  the  petition  for  certiorari,"  etc. 
While  the  language  of  this  section  seems 
sufficiently  broad  to  cover  all  cases,  we  are 
confident  it  was  never  Intended  that  the 
giving  of  an  eventual  condemnation  money 
bond  should  be  a  condition  precedent  to  the 
issuance  of  a  writ  of  certiorari  In  a  case 
where  one  has  been  convicted  In  a  corpora- 
tion court  of  tile  violation  of  a  municipal 
ordinance.  What  would  be  the  eventual  con- 
demnation money  in  such  a  case?  We  can- 
not believe  that  the  statute  means  a  person 
80  convicted  and  fined  shall  give  an  eventual 
condemnation  money  bond  for  the  payment 
of  the  fine,  upon  which  bond  Judgment  may 
be  entered  up  against  the  principal  and  his 
sureties  in  the  event  bis  certiorari  be  over- 
ruled or  dismissed.  If  so,  what  would  be  the 
procedure  if  an  alternative  sentence  (fine  or 
Imprisonment)  should  be  Imposed,  and  tbe 
petition,  upon  tbe  overruling  of  his  certiorari, 
should  elect  to  serve  the  term  of  imprison- 
ment rather  than  to  pay  tbe  fine?  What 
would  be  the  liability  on  tbe  bond  in  such 
a  case?  Again,  suppose  tbe  sentence  should 
be  to  serve  a  term  in  prison  or  in  tbe  city 
chain  gang,  without  tbe  Imposition  of  a  fine; 
what  then  would  be  the  eventual  condemna- 
tion money?  Evidently  the  provisions  of  the 
section  under  consideration  as  to  giving  tbe 
bond  apply  exclusively  to  civil  cases,  and 
not  to  a  case  where  one  convicted  In  a  mu- 


nicipal court  of  a  violation  of  a  city  ordinance 
Is  seeking  to  obtain  a  writ  of  certiorari;  tbe 
latter  case  being  In  Its  nature  a  criminal  pro- 
ceeding. Cranston  v.  Mayor,  etc.,  61  Ga.  572. 
We  know  of  no  law  requiring  any  bond  to  be 
given  as  a  condition  precedent  to  the  Issu- 
ance of  the  writ  of  certiorari,  where  one  has 
been  convicted  in  a  corporation  court  of  tbe 
violation  of  a  municipal  ordinance.  And,  as 
the  plaintiff  In  error  was  not  required  to  give 
any  bond  In  order  to  obtain  the  writ.  It  was 
Immaterial  whether  or  not  the  bond  she  did 
give  bad  been  approved  by  the  recorder  who 
tried  the  case.  Therefore  the  court  below 
erred  In  dismissing  tbe  certiorari  for  the 
want  of  such  approval    Judgment  reversed. 


a02  Oa.  461) 

DIXON  T.  BRISTOL  8AV.  BANK  et  «1 

(Supreme  Court  of  Georgia.    Aug.  6,  1897.) 

Escnow— naiDTHOKTZED  DELrvBRT— Batifi- 

CATION. 

1.  An  escrow  obtained  from  tbe  depositary  by 
a  fraud  practiced  upon  him  by  the  grantee,  who 
had  not  performed  the  conditions  upon  which 
delivery  was  to  be  made,  the  depositary  being 
innocent  at  any  wrong  or  bad  futh,  passes  no 
title  either  to  tbe  grantee  or  to  an  innocent  pur- 
chaser from  the  latter. 

2.  If,  however,  the  grantor,  after  such  im- 
proper delivery,  ratified  the  same,  the  delivery 
was  effectual  to  pass  title  from  the  grantor, 
(a)  Whether  or  not  in  the  present  case  there 
was  ratification,  as  claimed,  was  a  question 
which  the  judge  ought  to  have  submitted  to  the 
jury,  instead  of  solving  himself  by  granting  a 
nonsnit. 

3.  "A  grantor  cannot  deliver  a  deed  to  a  gran- 
tee or  his  attorney  as  an  escrow.  Such  a  deliT- 
ery  would  be  equivalent  to  adding  a  parol  con- 
dition to  the  Instrument.  To  make  the  deed  an 
escrow,  it  should  be  delivered  to  a  third  per- 
son, to  be  by  him  delivered  to  the  grantee,  upon 
the  performance  of  any  required  condition." 
The  agency  implied  in  the  above-quoted  lan- 
guage te  an  agency.  In  behalf  of  the  grantee,  to 
obtain  possession  of  the  Instrument  for  tbe  lat- 
ter, because,  in  a  broad  sense,  every  depositary 
of  an  escrow  is  the  agent  of  both  parties,  (a) 
Whether,  In  the  present  case,  the  depositary 
was  or  was  not  the  agent  of  the  grantee  named 
In  the  escrow,  to  procure  its  delivery  from  the 
maker,  was  also  a  question  for  the  jury. 

4.  In  view  of  the  law  laid  down  in  the  first 
head  note,  the  question  of  possession  in  this 
case  Is  immaterial,  for  the  reason  that  the  par- 
ties claiming  under  the  grantee  named  In  the 
escrow  cannot  be  protected  unless  either  the 
grantor  ratified  its  delivery.  Or  the  depositary 
was  the  grantee's  agent  to  procure  delivery. 

(Syllabus  by  the  Court)    . 

Error  from  superior  court,  Fulton  county; 
J.  H.  Lumpkin,  Judge. 

Action  by  Annie  Dixon  against  tbe  Bristol 
Savings  Bank  and  others.  From  a  Judgment 
of  nonsuit,  plaintiff  brings  error.    Reversed. 

Alexander  &  Lambdln,  for  plaintiff  In  er- 
ror. Thos.  R.  R.  Cobb  and  Rosser  &  Carter, 
for  defendants  In  error. 

FISH,  J.  Annie  Dixon  was  tbe  owner  of 
a  lot  of  land  in  tbe  city  of  Atlanta.  A  deed, 
signed  by  her,  dated  February  24,  1881,  and 
purporting  to  convey  tbe  land  to  F.  C  Hitch- 
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ens,  ^voa  recorded  March  2,  1891.  On  March 
16,  1891,  Hitchens  made  a  conveyance  of  the 
same  land  to  the  Bristol  Savings  Bank,  as 
Becurity  for  a  loan  of  $2,000,  and  on  the  same 
day  mortgaged  the  Bame  property  to  one 
Barker,  to  secure  an  Indebtedness  of  (100. 
This  latter  deed  and  mortgage  were  recorded 
on  March  26,  1801.  On  December  31st  of 
the  same  year,  Annie  DKon  brought  her  pe- 
tition against  Hitchens,  Barker,  and  the 
bank,  alleging  that  the  deed  from  her  to 
Hitchens  was  procured  by  fraud  and  with- 
out consideration;  that  It  was  never  In  fact 
delivered  by  her  to  Hitchens,  or  to  any  one 
for  him,  but  was  left  as  an  escrow  with  a 
named  depositary,  from  whom  Hitchens  bad, 
by  fraud  and  without  performance  of  the 
conditions  of  delivery,  obtained  It;  that,  un- 
til two  or  three  weeks  before  the  bringing  of 
the  suit,  she  did  not  know  of  the  existence. 
of  the  two  liens  created  on  the  property  by 
Hitchens;  that  they  were  a  part  of  Hitch- 
ens' scheme  to  defraud  her  of  her  property; 
that  the  pr<^rty,  at  the  date  of  the  deed  to 
the  bank  and  of  the  mortgage  to  Barker,  was 
in  possession  of  certain  parties  as  her  ten- 
ants. She  prayed  for  a  cancellation  of  the 
deeds  and  of  the  mortgage,  and  toe  other 
appropriate  relief.  Hitchens  denied  all  alle- 
gations of  fraud  or  improper  dealing  on  his 
part,  and  insisted  that  the  land  had  been 
bought  by  him  from  plaintiff,  and  fnllV  paid 
for.  The  bank  and  Barker  answered  that 
they  had  loaned  to  Hitchens  the  money  rep- 
resented by  the  deed  and  mortgage  in  good 
faith,  and  without  notice  or  knowledge  of 
any  claim  of  plaintiff  npoo  the  property;  that 
their  conduct  had  been  blameless  and  with- 
oat  fraud;  that  they  had  no  notice  or  knowl- 
edge that  plaintiff  was  In  possession  of  the 
land  by  tenants  or  otherwise,  and  were  in- 
formed that  she  was  not  so  in  possession  and 
had  no  claim  to  the  property.  On  the  trial, 
the  plaintiff  introduced  evidence  tending  to 
prove  in  substance  the  following:  Plaintiff 
purchased  the  property  in  question  in  1877, 
and  subsequently  made  -  valuable  improve- 
ments upon  it,  she  and  her  tenants  being  in 
possession.  Hitchens,  by  false  and  fraudu- 
lent representations  of  impending  litigation, 
Bou^t  to  persuade  her  to  put  the  title  to  the 
property  temporarily  in  him.  To  this  end, 
be  prepared  a  "^ote  of  obligation,"  "the  sub- 
stance ot  which  was  that  he  would  restore 
tbe  property  to  idaintiff  upon  the  conclusion 
ef  the  threatened  litigation,"  as  well  as  his 
promissory  note  tor  $2,700,  and  desired  plain- 
tiff to  make  him  a  deed  to  the  property.  In- 
stead of  following  exactly  this  plan,  plaintiff 
and  Hitchens  went  to  the  <^ce  of  an  atfor- 
nsy,  where  Hitchens  handed  plaintiff  the 
promissory  note,  And  she  executed  a  deed 
cmiveying  the  property  to  Hitchena  This 
deed  she  ddlvered  to  the  attorney,  with  the 
exprem  imderstanding  and  agreement  of  all 
three  that  he  "sbonld  bold  the  deed  ontQ 
Hitchens  paid  the  money."  It  was  also  on- 
drastood  between  plaintiff  and  Hitchens  that 
81 8.B.— 7 


there  was  never  to  be  any  payment  upon  the 
note,  or  any  delivery  of  the  deed.  Plaintiff 
had  agreed  to  go  with  Hitchens  to  Texas  as 
his  housekeeper,  and,  within  a  day  or  two 
after  the  delivery  of  the  deed  to  tile  attor- 
ney, she  was  sent  to  New  Orleans  by  Hltcti- 
ens,  he  following  three  days  later.  Before 
leaving  Atlanta,  plaintiff  Instructed  Hitchens 
to  place  her  property  in  the  hands  of  a  rent 
ing  agent,  which  he  did.  One  of  her  tenants 
was  left  in  one  of  the  houses  upon  the  place. 
Between  the  time  of  plaintiff's  arrival  In  New 
Orleans  and  the  time  when  Hitchens  Joined 
her  there,  she  received  two  letters,  signed 
with  the  name  of  a  friend  of  hers  In  Atlanta, 
but  In  fact  sent  by  Hitchens,  falsely  stating 
that  there  was  trouble  in  regard  to  her  prop- 
erty, and  that  some  ot  her  furniture  had  been 
attached,  and  advising  her  to  follow  the  ad- 
vice of  Hitchens  in  the  matter.  When  Hitch- 
ens reached  New  Orleans,  he  took  from  plain- 
tiff, by  force  and  against  her  will,  the  "note 
of  obligation"  and  the  promissory  note,  and 
then  returned  to  Atlanta.  Plaintiff  followed 
him  to  Atianta,  and  called  upon  the  attorney 
with  whom  the  deed  had  been  deposited.  She 
asked  where  she  could  find  Hitchens,  and  told 
ot  the  theft  of  the  papers.  The  attorney  said 
that  he  was  very  sorry;  that  Hitchens  had 
"given  him  |5  as  a  tee  it  anything  should 
come  up";  and  that  he  could  do  nothing  for 
her.  She  found  Hitchens,  and  he  promised 
to  return  the  stolen  papers  if  she  would  go 
to  New  Orleans;  and  shortly  afterwards.  In 
that  city,  Se  executed  a  paper,  and  gave  it 
to  her,  together  with  her  "titie  papers."  She 
could  not  read,  and  did  not  know  the  nature 
of  the  paper  Hitchens  signed,  but  it  looked 
like  a  deed,  and  she  was  told,  if  She  would 
record  it,  her  property  would  be  all  right 
Subsequently,  In  Texas,  when  she,  at  the  in- 
stance of  Hitchens,  put  the  papers  In  her 
trunk,  the  trunk  was  broken  open,  and  the 
papers  stolen.  In  August,  1891,  plaintiff 
went  to  Danville,  Va.,  where  she  remained 
until  December,  and  then  first  learned  that 
the  proi>erty  had  been  mortgaged.  She  came 
directly  to  Atlanta,  and  employed  attorneys 
to  protect  her  rights.  While  in  Texas,  she 
had  received,  through  Hitchens,  some  of  the 
rent  due  on  her  place,  but  nothing  was  ever 
paid  her  on  the  promissory  note  or  as  the 
purchase  money  of  the  property.  The  deeds 
from  her  vendor  to  herself,  from  her  to 
Hitchens,  to  the  Bristol  Savlngrs  Bank,  and 
the  mortgage  from  Hitchens  to  Barker,  were 
introduced  In  evidence;  also,  certain  letters 
and  telegrams.  At  the  close  of  the  plaintiff's 
evidence,  the  trial  judge  awarded  a  nonsuit 
as  to  Barker  and  the  bank,  and  to  this  ruling 
plaintiff  excepted. 

1.  "Although  it  is  well  setUed  that  an  es- 
crow delivered  without  authority  at  obtained 
frauduIenUy  passes  no  title  to  the  grantee  or 
oUigee,  there  is  some  conflict  of  opinion  as 
to  the  right  ot  aa  innocent  purchaser  from  a 
grantee  who  has  obtained  possesslom  ot  the 
escrow  without  performing  tbs  condJtlens; 
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bat  the  better  opinion  seems  to  be  that  such 
a  purchaser  acquires  no  title."  6  Am.  &  Eng. 
Bnc  Law  (Ist  Ed.)  869.  See  cases  cited  in 
note  3.  "When  the  instrument  has  been 
placed  in  the  hands  of  the  depositary,  the 
grantee  is  not  entitled  to  it,  nor  does  he  ac- 
quire any  rights  under  it,  until  he  has  per- 
formed the  condition  upon  which  the  deposi- 
tary is  to  deliver  It  to  him."  Devi.  Deeds,  t 
821.  "Until  the  condition  has  been  perform- 
ed and  the  deed  delivered  over,  the  title  does 
not  pass,  but  remains  in  the  grantor.  *  *  * 
If  the  depositary  d^ver  the  deed  without 
authority  to  do  so  from  the  grantor,  or  If  the 
grantee  obtain  possession  of  It  fraudulently, 
without  performing  the  condition,  the  deed 
la  void.  The  deed  thus  obtained  conreys  no 
title  either  to  the  grantee  or  purchasers  un- 
der him."  Id.  t  322,  and  cases  cited  in  note 
4.  "To  maintain  the  plea  of  an  innocent  pur- 
chaser, a  person  must  have  acquired  the  le- 
gal title,  which  he  seeks  to  protect  against 
some  latent  equity  or  charge  on  the  land. 
Hence  this  plea  cannot  avail  a  person  who 
has  bought  on  the  faith  of  the  possession  of 
the  escrow  by  the  person  named  therein, 
where  such  possession  has  been  obtained 
wrongfully.  The  conveyance  made  by  the 
grantee  In  the  escrow  cannot  affect  the  legal 
title,  for  that  remains  In  the  grantor  or  bis 
heirs.  And,  as  the  equities  of  such  purchaser 
and  those  of  the  heirs  of  the  original  grantor 
ate  equal,  the  legal  title  which  Is  vested  in 
such  heirs  must  prevail."  Id.  {  323.  In  the 
leading  case  of  Everts  v.  Agnes,  6  Wis.  453,  4 
Wis.  343,  it  was  held  that  "the  fraudulent 
procurement  of  a  deed  deposited  as  an  escrow, 
from  the  depositary  by  the  grantee  named 
therein,  wUl  not  operate  to  pass  the  title;  and 
a  subsequent  purchaser  from  such  grantee, 
without  notice,  and  for  a  valuable  considera- 
tion, derives  no  title  thereby,  and  will  not  be 
protected."  The  reasoning  is  that  a  delivery 
is  essential  to  the  vitality  of  a  deed.  The 
grantor  must  consent  that  the  deed  shall  pass 
Irrevocably  from  his  control.  It  is  this  con- 
sent, express  or  Implied,  which  gives  the  in- 
strument efficacy.  If  there  be  a  conditional 
delivery,  by  placing  the  Instrument  In  the 
hands  of  a  third  person  as  an  escrow,  the 
condition  must  be  strictly  complied  with  be- 
fore such  delivery  becomes  effectual.  Ob- 
taining the  instrument  from  the  depositary  by 
fraud,  larceny,  or  any  means  other  than  the 
performance  of  the  condition,  is  against  the 
assent  of  the  grantor;  and  as  such  assent  is 
necessary  to  a  delivery,  and  a  delivery  to  the 
validity  of  the  deed,  the  grantee  gets  no  ti- 
tle, and  can  convey  none.  In  the  case  we 
have  under  consideration,  the  uncontradicted 
testimony  is  to  the  effect  that  the  grantor 
placed  the  instrument  In  the  custody  of  the 
depositary  with  express  instructions  to  him  to 
deliver  It  to  the  grantee  upon  the  payment, 
by  the  grantee  to  the  grantor,  of  a  certain 
note  given  by  the  former  to  the  latter,  and 
that  the  grantee  fraudulently  procured  pos- 
session of  the  instrument  from  the  depositary 


without  paying  the  note,  the  depositary  be- 
ing entirely  innocent  of  any  wrong  or  bad 
faith.  If  this  be  the  truth  of  the  case,  we 
have  no  hesitancy  in  holding  that  the  in- 
strument passed  no  title,  either  to  the  grantee 
or  to  an  Innocent  purchaser  from  him.  The 
fact  that  the  instrument  was  not  technically 
an  escrow,  because  of  a  secret  understanding 
between  the  grantor  and  grantee  that  the 
note  was  never  to  be  paid,  and  that  the  In- 
strument was  never  to  be  delivered  (there  be- 
ing no  negligence  or  fraudulent  design  on  the 
part  of  the  grantor),  does  not  alter  the  prin- 
ciple of  the  ruling  above  announced,  but 
rather  strengthens  the  argument  that  no  tltk 
passed  from  the  grantor,  because  she  nevei 
Intended  that  the  instrument  should  be  le- 
gally executed  by  a  delivery  to  the  grantee. 
While  it  Is  true  that  the  fraud  of  his  gran- 
tee in  procuring  a  conveyance  cannot  be  set 
up  by  the  grantor  to  defeat  the  title  of  a  sub- 
sequent bona  fide  purchaser  from  such  gran- 
tee, because  of  the  consent  of  the  grantor  to 
the  execution  and  delivery  of  the  conveyance, 
thus  passing  the  title,  yet  that  is  not  the  case 
we  have  to  consider.  There  is  evidently  a  fun- 
damental distinction  between  a  case  where, 
by  fraudulent  representations,  a  grantor  is  in- 
duced to  execute  and  deliver  a  deed,  and  one 
where  the  instrument  Is  obtained  from  a  de- 
positary without  the  knowledge  or  consent  of 
the  depositor,  or  compliance  with  the  condi- 
tions on  which  the  delivery  depends.  In  the 
former  case  the  act  of  the  grantor  Is  volun- 
tary; and,  no  matter  what  deception  may 
have  Induced  him  to  execute  the  conveyanc*, 
an  Innocent  third  person  should  not  be  made 
to  bear  the  misfortune  of  the  grantor  or  to 
suffer  for  his  credulity.  In  the  latter  case, 
there  Is  no  assent  of  the  grantor,  consequent- 
ly no  delivery,  and  title  never  passes  from 
him.  See  Everts  v.  Agnes,  supra.  If  a  deed 
delivered  in  escrow  be  fraudulently  abstract- 
ed from  the  depositary  by  the  grantee,  witb- 
out  performing  the  conditions  on  which  it 
was  to  be  delivered  to  him,  it  is  void,  even  in 
the  hands  of  a  bona  fide  purchaser.  Jackson 
V.  Lynn  (Iowa)  62  N.  W.  704.  In  the  case  at 
bar,  according  to  the  evidence  submitted, 
Thomas,  the  depositary,  was  the  special 
agent  of  petitioner,  authorized  by  her  to  do 
one  specific  act,  strictly  ministerial  In  its 
character;  that  is,  to  deliver  the  Instrument 
to  HItchens  upon  the  payment  of  the  note  by 
him  to  petitioner.  By  the  express  and  un- 
equivocal instructions  of  his  principal,  this 
special  agent  only  had  authority  to  deliver  the 
instrument  upon  the  payment  of  the  note; 
and  a  delivery  in  disregard  of  such  Instruc- 
tions, induced  by  the  fraud  of  the  grantee 
practiced  upon  such  agent,-  did  not  bind  the 
principal,  the  evidence  showing  no  negligence 
upon  her  part.  A  principal  Is  bound  only  by 
the  authorized  acts  of  his  agent.  When 
Thomas,  the  special  agent  of  petitioner,  d»- 
livered  the  instrument  to  Hltchena,  before  the 
payment  of  the  note,  the  event  which  she 
bad  prescribed  as  a-  condition  precedent  tm 
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tbe  delWery,  It  was  an  unauthorized  act  of 
Bucb  agent,  and  a  nullity  as  to  petitioner. 
The  Instrument  never  became  her  deed,  be- 
cause It  lacked  one  of  the  requisites  of  a  yalld 
deed,— «  delivery  by  tbe  grantor  or  by  some 
one  authorized  by  ber.  Tbe  equitable  rule 
that,  where  one  of  two  innocent  parties  must 
suffer,  he  whose  act  has  caused  tbe  loss  must 
bear  It,  we  do  not  think  applies,  In  view  of 
tbe  evidence  submitted  In  this  case.  There  Is 
no  more  equity  In  favor  of  the  defendants, 
the  bank  and  Barker,  as  Innocent  purchasers, 
than  there  Is  In  favor  of  petitioner,  whose  spe- 
cial agent  was  fraudulently  induced  by  Hltcb- 
eua  to  deliver  the  instrument  to  him,  without 
hla  having  complied  with  the  condition  pre- 
cedent to  a  delivery,  prescribed  by  petitioner; 
and,  their  equities  being  equal,  the  legal  title, 
which  remained  In  petitioner,  must  prevalL 
DevL  Deeds,  f  323,  and  cases  cited  In  note  1. 
See  King  v.  Sparks,  77  Ga.  285,  1  S.  E.  266. 

2.  Where  an  escrow  baa  been  Improperly 
delivered  or  obtained  from  the  depositary  by 
fraud,  the  grantor  may  ratify  the  delivery. 
An  express  ratlflcation  Is  not  necessary,  for 
ratification  may  be  presumed  where  the  gran- 
tor has  recognized  the  validity  of  the  deliv- 
ery, or  where  he  has  remained  silent  when 
called  upon  to  speak,  and  others  have  been 
Injnred.  His  conduct  may  be  such  as  to  cre- 
ate an  estoppel  In  pals  as  to  bona  fide  pur- 
chasers from  the  grantee.  Cotton  v.  Grego- 
ry, 10  Neb.  125,  4  N.  W.  939;  Reese  v.  Med- 
lock,  27  Tex.  120.  In  order  that  a  ratification 
should  be  binding,  It  must  have  been  made 
with  a  full  knowledge  of  all  tbe  materfa:! 
facts.  State  v.  Southwestern  R.  Co.,  70  Ga. 
12  (3a);  De  Vaughn  v.  McLeroy,  82  Ga.  700, 
10  S.  E.  211,  and  cases  cited  at  bottom  of 
page.  In  the  present  case  there  is  no  evi- 
dence of  an  express  ratification  by  the  gran- 
tor of  the  delivery  to  Hltcbens.  Whether 
plalntltT's  acts  were  such  as  to  raise  a  pre- 
sumption of  ratification  was,  under  the  evi- 
dence submitted,  a  question  for  the  Jury. 
From  the  loss  of  most  of  the  papers  relating 
to  the  matters  in  dispute,  the  illiteracy  of 
tbe  plaintiff,  and  other  causes,  the  evidence 
on  tbe  question  of  ratification  or  estoppel  Is 
not  at  all  definite,  and  the  inferences  to  t>e 
drawn  from  It  should  have  been  left  to  tbe 
Jury.  See  Burr  v.  Howard,  58  Ga.  564. 
Where  reasonable  men  might  differ  as  to  the 
Inferences  to  be  drawn  from  certain  evi- 
dence, tbe  matter  should  be  left  to  the  Jury, 
alttaongb  there  may  be  no  confiict  in  tbe  evi- 
dence. And,  under  section  5347  of  the  Civil 
Code,  a  nonsuit  should  be  granted  only  where 
"all  the  facts  proved  and  all  reasonable  de- 
ductions from  them"  do  not  entitle  plaintiff 
to  recover.  In  tlie  present  case  tbe  jury 
might  have  thought  that  tbe  meager  evidence 
relating  to  the  matter  did  not  warrant  a  find- 
ing that  there  had  ever  been  a  ratification  by 
the  plaintiff.  Further,  we  think  that.  In  the 
absence  of  an  express  ratification,  the  de- 
fendants should  have  been  required  to  show 
that  they  Iiad  been  injured  by  plaintiff's  al- 


ienee. Inaction,  or  acquiescence  before  a  rati- 
fication of  the  wrongful  delivery  could  be 
presumed  against  her.  The  grant  of  tbe  non- 
suit cannot  therefore  be  sustained  upon  tbe 
theory  that  the  evidence  showed  a  ratifica- 
tion by  the  plaintiff. 

8.  It  was  contended  that,  as  tbe  depositary 
was  the  attorney  of  the  grantee,  tbe  deed 
could  not  be  delivered  to  him  as  an  escrow; 
that  the  result  of  an  effort  to  do  so  would  be 
to  vest  the  title  Immediately  In  the  grantee. 
In  support  of  this  contention  was  cited  the 
case  of  Duncan  t.  Pope,  47  Ga.  445,  where 
it  was  beld:  "A  grantor  cannot  deliver  a 
deed  to  the  grantee  or  his  attorney  as  an 
escrow.  Such  a  delivery  would  be  equiva- 
lent to  adding  a  parol  condition  to  the  instm- 
ment.  To  make  tbe  deed  an  escrow.  It  should 
tte  delivered  to  a  third  person,  to  be  by  him 
delivered  to  the  grantee  upon  the  perform- 
ance of  any  required  condition."  This  lan- 
guage, we  think,  was  not  Intended  to  apply 
to  cases  like  the  present.  It  meant  that  a 
delivery  to  the  agent  or  attorney  of  tbe  gran- 
tee, employed  to  obtain  possession  of  tbe  in- 
strument or  to  make  the  purchase  for  tbe 
grantee,  was  tantamount  to  a  delivery  to  tbe 
grantee.  This,  we  think,  is  true,  but  tbe 
agency  must  include  the  very  matter  of  ob- 
taining the  conveyance  for  tbe  grantee.  The 
rule  laid  down  applies  where  the  delivery 
is  made  to  the  agent  of  tbe  grantee  as  such 
agent,  but  has  no  application  where  the  de- 
positary is,  though  an  agent  or  attorney  of 
the  grantee,  yet  not  an  agent  to  procure  the 
conveyance,  and  the  delivery  is  to  him  as 
agent  of  both  parties.  The  delivery  to  tbe 
solicitor  of  tbe  grantee  of  an  instrument  ex- 
ecuted by  the  grantor  will  not  convert  the  in- 
strument from  an  escrow  into  a  deed,  pro- 
vided the  delivery  is  of  a  character  negativ- 
ing its  being  a  delivery  to  the  grantee.  Wat- 
kins  V.  Nash,  L.  R.  20  Eq.  262.  "Tbe  mere 
delivery  of  manual  possession  of  the  deed  Is 
not  necessarily  a  delivery  of  the  deed;  and, 
In  cases  where  the  acceptance  of  an  agency 
from  both  Involves  no  violation  of  duty  to 
either,  it  is  competent  for  tbe  releasor  to 
make  tbe  agent  of  the  releasee  his  own  agent 
for  the  purpose  of  holding  the  deed  as  an 
escrow,  and  returning  it  to  him,  tbe  releasor, 
in  case  of  nonperformance  of  a  stipulated 
condition.  There  is  no  such  personal  -  Identi- 
ty between  the  releasee  and  bis  agent  a&  to 
preclude  the  latter  from  becoming  the  de- 
positary of  an  escrow."  Railroad  Co.  v.  Iliff, 
13  Ohio  St  235;  Ashford  v.  Frewltt,  102  Ala. 
264,  14  South.  663.  In  a  broad  sense,  every 
depositary  of  an  escrow  is  the  agent  of  both 
parties.  For  the  purpose  of  making  delivery 
upon  the  performance  of  the  conditions,  he 
la  no  less  tbe  agent  of  tbe  grantee  than  the 
agent  of  tbe  grantor.  Everts  v.  Agnes,  su- 
pra; Wellborn  v.  Weaver,  17  Ga.  267. 

(a)  In  the  present  case,  Hitchens  gave  tbe 
depositary  a  small  fee  to  represent  him  in 
case  "anything  should  come  up."  It  does 
not  appear  that  the  attorney   represented 
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HItcheiw  In  procaring:  the  execution  of  tbe 
deed;  nor  tba.t  the  grantor,  at  the  time  of 
the  delivery  of  tbe  deed  to  the  depositary; 
knew  that  the  latter  had  been  employed  to 
represent  Hltchens;  nor  even  that  he  was 
BO  employed  prior  to  that  time.  The  evidence 
was  not  such  that  the  trial  Judge  could  proi>- 
erly  assume  that  the  deed  was  delivered  to 
the  attorney  as  agent  of  the  grantee.  The 
evidence  seems  to  Indicate  that  the  contrary 
Is  true,  and  that  the  Intention  was  to  make 
tbe  attorney  the  depositary  of  the  escrow,  to 
hold  It  until  the  performance  of  the  condi- 
tion, and  then  to  deliver  It  to  the  grantee,— 
to  make  the  attorney,  as  to  this  matter,  tbe 
agent  of  both  parties.  Certainly,  the  evi- 
dence Is  sufficient  to  warrant  such  a  finding 
by  the  Jury,  and  the  question  should  have 
been  submitted  to  them. 

4.  The  presumption  of  delivery,  raised  by 
the  facts  that  the  deed  to  Hltchens  was  giv- 
en Into  his  possession,  and  that  It  had  been 
recorded,  was  rebutted  by  evidence  that  the 
deed  had  been  placed  In  the  custody  of  a  de- 
positary, to  be  delivered  only  upon  the  per- 
formance of  certain  conditions,  and  that, 
through  the  fraud  of  the  grantee,  tbe  delivery 
had  been  made  without  such  performance.  It 
seemed,  therefore,  that  no  title  passed  to  the 
grantee,  and  he  could  pass  none  to  purchas- 
ers from  him.  Such  purchasers,  claiming 
under  the  grantee,  could  not  be  protected  un- 
less it  were  shown  either  that  the  Improper 
delivery  of  the  deed  had  been  in  some  way 
ratified  by  the  grantor,  or  that  the  depositary 
was  the  agent  of  the  grantee  to  procure  the 
conveyance,  so  that  the  delivery  to  him  was. 
In  effect,  a  delivery  to  the  grantee.  Tbe 
question  of  possession  Is  therefore  not  here 
material.  If,  however,  the  purchasers  rely 
for  protection  upon  acts  of  the  grantor, 
which  would  estop  her  to  set  up  her  title 
against  them  (an  estoppel  In  pals  amounting 
to  a  ratification)  they  will  have  to  show  that 
they  acted  in  good  faith.  Judgment  re- 
Tersed. 

a02  Ga.  490) 

O'BRIEN  et  aL  T.  SPALDINQ. 
(Sapreme  Court  of  Georgia.    Aug.  10,  1897.) 

COMFBTBNOT  OP  WITNESS — PrIVILBOBD    CoMMDNI- 

0ATION8— EVIDENCB  0»  ATTOBKST— 

WlLLa— Valtditt. 

1.  The  act  of  August  4,  1887,  now  embodied 
in  section  5271  of  the  Civil  Code,  which  de- 
clares that  "no  attopey  shall  be  competent  or 
compellable  to  tcfstify,  in  any  court  in  this 
state,  for  or  against  his  client,  to  anj  matter  or 
thing,  knowledge  of  which  he  may  have  acquir- 
ed from  his  client,  by  virtue  of  his  relations 
•a  attorney,"  has  no  application  to  the  compe- 
tency of  an  attorney  as  a  witness  with  respect 
to  essential  facts  attending  the  execution  of  a 
will  in  the  preparation,  and  as  to  the  attesta- 
tion, of  which  he  rendered  professional  serv- 
ices. In  snch  a  matter  the  attorney  is  not  testi- 
fying "for  or  against  his  client."  or  for  or 
•gainst  the  interests  of  the  client's  estate. 

2.  The  fact  that  the  relation  of  attorney  and 
client  had,  in  a  general  way,  existed  for  a 
coDkiderable  period  of  time  between  an  attorney 


at  law  and  another  person,  even  If  It  eontinned 
to  exist  at  a  time  when  the  latter  consnlted 
the  former  as  to  the  making  of  a  will,  does 
not,  in  the  trial  of  an  issue  of  devisavit  vel 
non,  arising  upon  a  paper  propounded  as  the 
will  of  snch  other  person,  and  of  which  the  at- 
torney is  the  nominated  execuhn:,  render  him 
incompetent  to  testify  as  a  witness  to  all  perti- 
nent facts  within  his  knowledge,  the  witness 
not  availing  himself  of  his  privilege  as  attorney 
to  decline  to  testify,  and  the  matters  aa  to 
which  he  does  testify  not  b^ng  such  as  are  ex- 
cluded from  public  policy.  Accordingly,  it  is 
lawful  at  such  a  trial  to  prove  by  the  attorney 
that  the  alleged  testator  conferred  with  him  as 
to  the  making  of  the  wilL  and  gave  instruc- 
tions for  its  preparation  (the  nature  of  which 
the  witness  may  state),  and  that  these  instruc- 
tions were  subsequently,  by  another  attorney, 
to  whom  they  were  communicated  by  the  wit- 
ness, and  who  was  the  draftsman  of  the  instru- 
ment propounded,  embodied  therein. 

3.  An  attorney  at  law  who  attested  a  will  aa 
a  subscribing  witness  is,  though  he  was  em- 
ployed to  draft  the  same,  and  attend  to  its 
eiecution,  competent,  in  the  trial  of  an  appli- 
cation for  its  probate,  to  testify  as  a  witness 
concerning  the  alleged  testator's  mental  coadi- 
tion;  also  as  to  facts  showing  the  latter's 
knowledge  or  ignorance  of  the  contents  of  the 
paper,  and  as  to  all  other  pertinent  facts  at- 
tending the  signing  and  attestation  of  the  in- 
strument. 

4.  It  is  not  essential  to  the  validity  of  a  will 
that  the  testator  should  understand  the  mean- 
ing of  all  the  technical  terms  and  legal  phrase- 
ology therein  employed;  it  is  sufficient  if  he 
understands  the  meaning  and  effect  of  the  In- 
strument as  a  whole,  if  the  same  truly  express- 
es his  testamentary  intentions  as  to  the  dispo- 
sition of  his  estate.  Even  if  it  were  otherwise, 
there  would  be,  in  a  given  case,  no  cause  for 
setting  aside  a  will  because  of  the  testator's  al- 
leged ignorance  of  the  meaning  of  such  terms, 
when  there  was  ample  evidence  to  warrant  a 
finding  that  they  were  explained  to  and  fully 
understood   by  him. 

5.  The  evidence,  though  conflicting,  warrant- 
ed the  verdict,  and  there  was  i: '  abuse  of  dis- 
cretion in  denying  a  new  trial. 

(Syllabus  by  the  CourtJ 

Error  from  superior  court,  Fulton  county; 
J.  H.  Lumpkin,  Judge. 

Proceedings  by  J.  J.  Spalding  to  probate 
tbe  will  of  Mrs.  Flyun.  From  a  Judgment 
probating  the  will,  Mary  M.  O'Brien  and  oth- 
ers bring  error.    Affirmed. 

John  L.  Hopkins  &  Sons,  Payne  ft  Tye, 
and  Jaa  F.  O'Neill,  for  plaintiffs  in  error.  N. 
J.  ft  T.  A.  Hammond  and  John  T.  Pendleton, 
for  defendant  in  error. 


FISH,  J.  1.  The  record  before  ns  discloses 
tliat  Mr.  King,  an  attorney  at  law,  drafted 
the  Instrument  offered  for  probate  as  the 
will  of  Mrs.  Flynn,  called  In  person  upon  her 
at  her  home  in  order  that  he  might  read  the 
paper  over  to  her  and  explain  Its  legal  ef- 
fect, and  was  subsequently  present  when  she 
signed  It,  assisting  In  and  supervising  the 
execution  and  attestation  of  the  Instrument, 
which  he  himself  signed  as  one  of  the  attest- 
ing witnesses.  Whether,  under  the  peculiar 
circumstances  attending  and  leading  up  to 
Mr.  King's  connection  with  this  matter,  the 
relation  of  attorney  and  client  existed  be- 
tween him  and  Mrs.  Flynn,  Is  a  question  as  to 
which  the  parties  are  at  laaue.    We  sliaU, 
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bowever,  in  dealing  with  certain  ofber  con- 
tentions  on  the  part  of  the  plaintiffs  in  er- 
ror, based  upon  the  idea  that  Mr.  King  was 
acting  professionally  in  all  that  be  did  in 
Mrs.  Flynn'8  behalf,  assmne  this  to  be  tlw 
tratb  of  the  matter,  and  thns  give  the  plain- 
tiffs the  benefit  of  any  doubt  there  may  be  In 
regard  thereto.  This  course  will  not,  on  tbe 
other  hand,  be  unfair  to  tbe  defendant  in  er- 
ror; for,  as  we  shall  endeavor  to  show,  there 
Is  no  merit  in  the  plaintifTs'  contentions 
above  alluded  to,  even  conceding  the  premise 
in  dlspnte. 

Complaint  is  made  that  on  the  trial  of  tbe 
present  case  Mr.  King  was  introduced  as  a 
witness  in  behalf  of  the  propounder  of  the 
paper  offered  for  probate,  and  was  allowed, 
over  objection,  to  testify  concerning  its  ex- 
ecution by  Mrs.  Flynn,  as  to  her  mental  ca- 
pacity to  make  a  will,  and  as  to  what  passed 
between  them  when  he  read  over  to  her  and 
explained  tbe  meaning  of  the  instrument  he 
had  prepared  for  her  to  sign.  It  is  contend- 
ed by  counsel  for  the  plaintiffs  In  error  that, 
as  Mr.  King  sustained  towards  the  testatrix 
the  attitude  of  attorney  and  confidential  ad- 
viser, he  was  an  Incompetent  witness  to  tes- 
tify concerning  any  facts  or  circumstances 
knowledge  of  which  he  bad  gained  while  at- 
tending to  his  professional  duties  in  the 
premises.  We  do  not,  however,  understand 
the  law  to  be  that  the  plaintiffs  are  at  liberty 
to  urge  this  objection.  The  purpose  of  the 
common-law  rule  declaring  that  communica- 
tions between  attorney  and  client  are  priv- 
ileged is  to  protect  the  client.  Qreenough  t. 
Gaskell,  1  Mylne  &  K.  98, 103  Strangers  are 
not  at  liberty  to  Invoke  this  rule  in  their  be- 
half. Accordingly,  it  was  early  decided  in 
England  that  "in  a  snit  by  next  of  kin  of  a 
testator,  challenging  a  residuary  gift  made 
by  his  will  to  tbe  executors,  on  the  ground 
that  it  was  made  on  a  secret  trust  for  an  il- 
legal purpose,  •  •  •  communications  had 
between  the  testator  and  the  solicitor  em- 
ployed by  him  to  prepare  the  will,  with  ref- 
erence to  the  will  and  the  trusts  thereof, 
were  not  privileged."  Russell  v.  Jackson,  8 
Eng.  Law  &  Eq.  88,  15  Jur.  1117,  and  9 
Bare,  387.  The  correctness  of  this  position 
has  received  the  unqualified  recognition  of 
the  supreme  court  of  the  United  States. 
Blackburn  v.  Crawfords,  3  Wall.  176.  In- 
deed, tbe  doctrine  laid  down  by  the  BngUsh 
courts  appears  to  have  become  the  firmly-es- 
tablished taw  of  this  country.  Graham  v. 
O'FaUon,  4  Mo.  338;  In  re  Layman's  Will,  40 
Minn.  371,  42  N.  W.  286;  McMaster  T.  Scrtv- 
en.  85  Wis.  162,  66  N.  W.  140;  Scott  t.  Har^ 
ris,  113  HL  447;  Doherty  y.  O'Oallaghan,  167 
Mass.  90,  81  N.  B.  720.  In  the  case  last  cited, 
^..athrop,  J.,  In  pronouncing  the  opinion  of  tbe 
court,  said:  "Undoubtedly,  while  the  testar 
tor  lives,  tbe  attorney  drawing  bis  will  would 
not  be  allowed,  without  the  consent  of  the 
testator,  to  testify  to  communications  made 
to  him  concerning  it,  or  to  the  contents  of 
the  will  itself;    bat  after  his  death,   and 


when  the  wlU  is  presented  for  probate,  we 
see  no  reason  why,  as  niatter  of  public  policy, 
tbe  attorney  should  not  be  allowed  to  testify 
as  to  directions  given  to  him  by  tbe  testar 
tor,  so  that  it  may  appear  whether  tbe  in- 
strument  presented  for  probate  is  or  is  not 
the  will  of  the  alleged  testator."  In  our  In- 
yestlgatlon  of  this  question,  we  have  encoun- 
tered numerous  other  anthorities  to  the  same 
effect,  some  of  which  may  readily  be  found 
by  reference  to  Whart  Ev.  {  691,  and  IB  Am. 
&  Eng.  EiUC.  Law,  142.  It  would  be  unprofit- 
able, however,  to  attempt  to  fnrther  sostaln 
the  position  above  announced  by  the  citation 
of  additional  cases,  more  or  lees  in  point,  for 
the  reason  that  counsel  for  tbe  plaintiffs  in 
error,  in  their  written  argument  presented  to 
this  court,  very  frankly  say:  "By  weight  of 
authority  under  the  common  law.  It  was  held 
that  the  reason  of  the  general  rule  does  not 
apply  to  communications  made  to  an  attor- 
ney by  a  testator  while  giving  instructions 
for  drafting  a  will;  that  the  protection  which 
the  rule  gives,  and  is  Intended  to  give,  is  tbe 
protection  of  the  client;  and  that  it  cannot 
be  said  to  be  for  the  interests  of  a  testator,  in 
a  controversy  between  other  parties,  to  have 
those  declarations  excluded  which  are  rele- 
vant, and  which  were  necessary  to  the  prop- 
er execution  of  his  will  •  •  •  In  other 
words,  we  concede  the  proposition  that  un- 
der the  common  law  the  courts  have  held  that 
an  attorney  can  testify  as  to  what  occurred 
between  him  and  the  testator,  and  that  It 
does  not  violate  the  policy  of  the  law  which 
gave  birth  to  tbe  rule."  The  real  contention 
of  connsel  is  that  tbe  common-law  rule  in 
regard  to  privileged  communications  between' 
attorney  and  client  no  longer  obtains  in  Geor- 
gia, but  has  been  changed  by  statute.  The 
act  relied  on  is  that  of  August  4,  1887,  which 
is  now  embodied  in  section  6271  of  the  Civil 
Code,  and  reads  as  follows:  "No  attorney 
shall  be  competent  or  compellable  to  testify 
in  any  court  In  this  state,  for  or  against  bis 
client,  to  any  matter  or  thing,  knowledge  of 
which  he  may  have  acquired  from  his  client, 
by  virtue  of  bis  relations  as  attorney,  or  by 
reason  of  the  anticipated  employment  otf  blm 
as  attorney,  'but  shall  be  both  competent  and 
compellable  to  testify,  for  or  against  his 
client,  as  to  any  matter  or  thing,  knowledge 
of  which  be  may  have  acquired  In  any  other 
manner."  We  are  at  a  loss  to  perceive  how 
the  language  employed  in  this  statute  can  be 
construed  as  containing  any  intimation  that 
it  was  designed  to  protect  persons  other  than 
the  client  himself,  and  that,  therefore,  a 
stranger  could  Invoke  H  in  his  behalf  in  a 
controversy  to  which  the  client  .was  not  ev«i 
a  nominal  party.  While  the  terms  of  this 
act  may  not  be  cotiChed  In  the  precise  phrase- 
ology  in  which  the  common-law  rule  is  usual- 
ly stated,  stiU  any  assumption  that  the  legls> 
lature  thereby  intended  to  inaugurate  and 
declare  an  entirely  new  and  radically  differ- 
ent policy  In  the  respect  Jost  indicated  mwat 
necessarily  rest  solely  npon  pnie  conjecto**. 
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In  Freeman  t.  Brewster,  98  Ga.  668,  21  S.  B. 
106,  the  act  of  1887  was  oonstmed  to  mean 
wliat  It  In  terms  says,  viz.  that  an  attorney  is 
tncompetmt  to  testifr  "tofv  or  against  his 
cUent";  and  it  was  accordingly  said  the  stat- 
ute had  no  application  to  a  case  in  which  the 
client  himself  was  not  before  the  conrt  as  a 
party  in  interest  To  the  present  contro- 
versy, Mrs.  Flynn,  the  "client,"  is  neither  a 
party  plaintiff  nor  a  party  defendant  "In 
no  sense  of  the  word  can  the  testatrix  be 
called  the  'other  party,'  in  opposition  to  either 
the  propounder  or  the  caveators"  in  such  a 
proceeding.  Brown  v.  Carroll,  86  Ga.  570. 
Nor  can  it  be  said  that  in  a  controversy  of 
this  nature,  the  attorney  drafting  the  wHl  is 
called  upon  to  testify  "for  or  against"  the  In- 
terests of  bis  client's  estate.  On  the  con- 
trary, the  proceeding  is  simply  one  in  which 
certain  persons  claiming  under,  and  not  ad- 
versely to,  the  "client,"  seeli  to  have  an  In- 
vestigation made  into  the  circumstances  ait- 
tending  the  executlcm  of  the  instrument  of- 
fered for  probate,  in  order  that  their  rights 
In  the  premises  may,  as  against  the  persons 
represented  by  the  propounder,  be  finally  ad- 
judicated. It  is  a  proceeding  provided  for 
and  sanctioned  by  law,  in  which  it  is  neces- 
sarily contemplated  that  the  whole  truth 
shall  be  elicited  from  every  reliable  source, 
to  the  end  that  full  and  complete  Justice  may 
be  done,  not  only  to  the  living,  but  to  the 
dead. 

2.  Objection  was  also  raised  to  the  com- 
petency of  the  propounder,  Mr.  Spalding, 
when  otTered  as  a  witness  in  his  own  behalf. 
It  appears  that  on  various  occasions,  dur- 
ing a  period  of  several  years  prior  to  the  ex- 
ecution of  the  will,  he  had  acted  as  the  at- 
torney and  counselor  of  Mrs.  Flynn.  On  the 
day  the  will  was  signed,  she  sent  for  him, 
with  a  view  to  having  him  prepare  the  in- 
strument He  called  at  her  house,  and  was 
then  told  she  wished  him  to  become  her  ex- 
ecutor. He  demurred  at  first  but  finally 
consented  that  he  should  be  so  nominated,  at 
the  same  time  declining,  however,  to  act 
as  her  attorney  in  drafting  the  will,  or  in 
advising  her  in  regard  thereto,  or  in  super- 
vising Its  execution.  He  Buggested  that  she 
procure  his  partner,  Mr.  King,  to  perform 
this  office,  and  she  consented  to  this  arrange- 
ment. Thereupon,  acting  in  the  capacity  of 
friend,  and  not  as  her  legal  adviser,  he  con- 
suited  with  her  as  to  her  wishes  in  respect 
to  the  disposition  of  her  property,  made  the 
memorandum  from  which  ttie  will  was  sub- 
sequently drafted,  and  delivered  the  same 
to  Mr.  King,  with  the  request  that  he  act 
for  Mrs.  Flynn  in  the  matter.  Under  the 
circumstances  above  recited,  we  have  no 
hesitation  in  saying  that,  so  far  as  the  prep- 
aration of  her  will  la  concerned,  the  relation 
of  attorney  and  client  did  not  exist  between 
her  and  Mr.  Spalding.  "Although  consult- 
ed by  a  friend,  because  he  was  an  attorney, 
yet  he  refused  to  act  as  such,  and  was  there- 
fore only  applied  to  as  a  friend"  In  the  coa- 


■ultatlon  which  followed  between  him  aad 
Irlrs.  Flynn,  in  which  he  toolc  part  only  npon 
the  express  understanding  that  he  should  be  ao 
regarded.  Story,  Eq.  PL  (9tb  Sd.)  {  602;  1 
GreenL  St.  {  244.  "The  true  principle  in 
reference  to  privileged  communications  be- 
tween attorney  and  client  is  that  where  the 
attorney  is  professionally  employed,  any  com- 
munication made  to  him  by  his  client  with 
reference  to  the  object  or  the  subject  of 
such  employment  ia  under  seal  of  profes- 
sional confidence,  and  Is  entitled  to  protec- 
tion as  a  privileged  communication.  •  *  • 
Bnt  to  set  the  privilege  in  operation,  the 
professional  relation  must  exist  and  some 
Itind  of  professional  employment  is  neces- 
sary. •  •  •  So,  where  the  attorney  is  con- 
sulted merely  as  a  friend,  and  not  In  a  pro- 
fessional character,  and  neither  the  attorney 
nor  the  person  consulting  supposes  the  pro- 
fessional relation  to  exist  between  them," 
or  where  a  communication  is  "voluntarily 
made  to  counsel  after  he  has  refused  to  be 
employed  by  the  party  making  it"  the  rule 
first  above  stated  has  no  application. 
Weelcs,  Attys.  !  153.  This  distinction  Is  im- 
questlonably  recognized  and  clearly  express- 
ed by  our  statute.  Obviously,  therefore, 
there  is  no  merit  in  the  contention  of  counsel 
for  plaintiffs  in  error  that  Mr.  Spalding 
was  an  incompetent  witness  concerning  any- 
thing that  occurred  at  the  interview  he  liad 
with  Mrs.  Flynn  on  the  morning  of  the  day 
she  executed  her  will,  even  were  the  plain- 
tiffs in  error  at  liberty  to  urge  this  objection. 
As  to  the  Interview  with  Mrs.  Flynn,  some 
two  years  previously,  in  the  presence  of  oth- 
er persons,  testified  to  by  the  witness,  it  may 
be  remarked  that  there  is  abundant  and  re- 
spectable authority  to  the  effect  that  testi- 
mony in  regard  to  what  then  transpired 
should  not  be  considered  as  coming  within 
the  rule  relating  to  privileged  communica- 
tions. But  be  this  as  it  may,  we  are  of  the 
opinion  that  for  the  reasons 'stated  in  the 
first  division  of  this  opinion,  the  trial  Judge 
did  not  err  in  admitting  any  of  the  evidence 
in  this  connection  to  which  objection  was 
offered. 

3.  Still  another  exception  taken  alleges  er- 
ror on  the  part  of  the  trial  Judge  in  admit- 
ting in  evidence  the  paper  offered  for  pro- 
bate as  the  will  of  Mrs.  Flynn,  "to  the  re- 
ception of  which  caveators  objected,  on  the 
ground  that  it  had  not  t)een  attested  nor 
properly  proved  by  three  competent  wit- 
nesses, as  required  by  law;  A.  C.  King  being 
Incompetent  as  a  witness  to  attest  or  prove 
it  because  of  the  relation  of  attorney  and 
client  between  himself  and  Mrs.  Flynn."  If 
the  objection  urged  be  meritorious,  this  Is  a 
matter  of  which  advantage  may  be  taken  by 
the  plaintiffs  in  error;  for,  though  it  Is  not 
their  right  to  object  to  testimony  given  in 
this  particular  litigation  by  Mr.  King,  still 
If,  as  contended,  he  was  an  incompetent  at- 
testing witness  at  the  time  the  will  was 
executed.  It  never  became  a  valid  Instru- 
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ment,  l>ecauBe  attested  by  only  two  other 
persoiiB,  whereas  our  statute  requires  that 
there  shall  be  at  least  three  competent  at- 
testtng  witnesses  to  every  will.  We  shall 
therefore  deal  with  the  question  presented 
as  if  Mrs.  Flynn  herself  were  In  life,  and 
sought  to  attack  the  validity  of  an  Instru- 
ment signed  by  her  on  the  ground  that  her 
attorney  was  an  incompetent  attesting  wit- 
ness thereto,  and  accordingly  It  had  not  been 
attested  by  the  number  of  witnesses  pre- 
scribed by  law.  The  practice  of  attorneys 
attesting  deeds,  wills,  and  like  instruments 
-which  they  have  drafted  In  accordance  with 
Instructions  received  by  their  clients,  to  be 
executed  by  the  latter,  has  certainly  long 
prevailed,  both  In  England  and  In  this  coun- 
try. It  Is  equally  certain  that,  at  common 
law,  attorneys  have  always  been  considered 
competent  so  to  do.  Doe  v.  Andrews,  Oowp. 
846.  And,  accordingly,  It  was  held  by  the 
supreme  court  of  South  Carolina,  in  a  some- 
what recent  case,  that  "an  attorney  who 
signs  his  name  as  a  witness  to  the  execution 
of  a  mortgage  prepared  by  himself  may  be 
called  upon  to  testify  as  to  what  occurred 
at  the  time  of  such  execution."  Bay  Co.  v. 
Dickson,  39  8.  C.  146,  140,  17  S.  H.  696,  697, 
citing  a  number  of  pertinent  authorities. 
For  the  rule  regarding  privileged  communi- 
cations cannot  properly  be  said  to  apply 
where  an  "attorney,  having  made  himself  a 
subscribing  witness,  and  thereby  assumed 
another  character  for  the  occasion,  adopted 
the  duties  which  It  Imposes,  and  became 
bonnd  to  give  evidence  of  all  that  a  subscrib- 
ing fitness  can  be  required  to  prove.  In 
all  such  cases  It  Is  plain  that  the  attorney  Is 
not  called  upon  to  disclose  matters  which  he 
can  be  said  to  have  learned,  by  communica- 
tion with  his  client,  or  on  his  client's  behalf, 
matters  which  ,were  so  committed  to  him. 
In  his  capacity  of  attorney,  and  matters  which 
In  that  capacity  alone  he  had  come  to  know." 
1  Greenl.  Ev.  {  244;  Story,  Eq.  PI.  (9th  Ed.) 
{  602. 

Counsel  for  the  plaintiffs  in  error  suggest 
that  all  of  these  authorities  proceed  upon  the 
theory  that.  In  assenting  to  the  execution  of 
a  wlU  or  other  instrument  by  his  attorney, 
a  client  "waives"  all  right  to  thereafter  in- 
voke In  his  behalf  the  rule  in  regard  to  priv- 
ileged communications,  so  far  as  that  par- 
ticular transaction  is  concerned.  In  sup- 
port of  this  position,  a  number  of  New  lork 
decisions  (among  them,  In  re  Will  of  Cole- 
man, m  N.  Y.  220,  19  N.  B.  71)  were  cited, 
wherein  a  statute  of  that  state  (providing, 
b>  efTect,  that  all  communications  between 
attorney  and  client  are  privileged,  and  can- 
not be  divulged  "unless  with  the  consent  of 
the  client")  was  under  consideration.  It 
seems  that  the  courts  of  New  York  have 
construed  this  statute  to  cover  every  kind  of 
communication.  Including  Instructions  as  to 
the  drafting  of  a  will;  and,  unless  the  con- 
sent of  the  client  to  the  disclosure  thereof  be 
secured  while  he  is  In  life,  the  right  to  un- 


seal the  lips  of  his  attorney  dies  with  him, 
and  can  never  thereafter  be  exercised.  In 
order  that  this  construction  may  not  lead  to 
embarrassment  In  a  proceeding  where  a  will 
Is  offered  for  probate.  It  is  held  that,  where 
a  testator  assents  to  his  attorney  attesting  a 
will,  this  amounts  to  a  full  waiver,  and  the 
demands  of  the  statute  are  satisfied.  Fol- 
lowing up  this  line  of  argument,  counsel  then 
undertake  In  their  brief  to  point  out  that 
none  of  the  various  statutes  on  this  subject  of 
force  In  Georgia  prior  to  1887  were  "simply 
declaratory  of  the  common-law  doctrine,"  and 
conclude  by  saying  that  "therefore  all  aa- 
thorlties  dted,  coming  from  other  states  or 
England,  have  no  bearing  upon  this  question, 
which  is  to  be  determined  solely  by  the  Stat- 
ute law  of  this  state.  Under  the  statnte  of 
1887,  a  waiver  of  the  privilege  by  the  cli- 
ent Is  a  legal  Impossibility,  because  It  was 
never  contemplated  by  the  lawmaking  pow- 
er, and  that  Is  very  clearly  shown  In  the  case 
of  Lewis  V.  State,  91  Ga  168,  16  S.  B.  986." 
We  quite  agree  with  counsel  In  this  construc- 
tion of  the  act  of  1887.  What  may  or  may 
not  have  been  the  effect  of  prior  statutes  is 
now  Immaterial.  Granting  that  none  of  them 
were  "simply  declaratory  of  the  common- 
law  doctrine,"  It  by  no  means  follows  that, 
after  numerous  statutory  experiments  and 
blunders,  we  have  not  finally,  by  our  latest 
enactment,  returned  to  the  sound  policy  upon 
which  that  doctrine  was  based.  Nor  do  we 
understand  that  the  decisions  above  referred 
to,  with  the  single  exception  of  those  con- 
struing the  New  York  statute,  proceed  upon 
the  Idea  that  a  client,  by  procuring  the  sig- 
nature of  his  attorney  as  an  attesting  wit- 
ness, "waived"  the  right  to  object  to  "priv- 
ileged communications"  being  thereafter  of- 
fered in  evidence  In  a  controversy  respect- 
ing the  transaction  to  which  the  client  Is  a 
party.  On  the  contrary,  the  real  questlhn  at 
Issue  was  whether  communications  made  un- 
der snch  circumstances  were  privileged,  not 
whether,  conceding  them  to  be  so,  the  client 
■had  "waived"  all  right  to  protection  in  re- 
gard thereto.  In  other  words.  It  has  been  held, 
and  we  think  correctly,  that  a  client  can- 
not truthfully  and  honestly  claim  that  he  un- 
derstood such  communications  to  have  been 
received  by  his  attorney  professionally,  and 
under  the  seal  of  confidence,  when  the  serv- 
ices of  the  latter  as  an  attesting  witness  were 
avowedly  rendered  and  accepted  with  a  view 
to  enabling  him  to  testify  in  the  event  he 
might  thereafter  be  called  upon  to  do  lo. 
This,  certainly,  is  the  understanding  sought 
to  be  conveyed  by  the  extracts  we  have  quot- 
ed from  Oreenlearf  and  Story.  By  no  means 
Is  a  client  permitted,  under  onr  statute,  to 
waive  the  protection  It  afforda  The  act  of 
1887  is  dear  upon  this  point  But  this  fact 
Is  not  helpful  in  determining  what  really  tfre 
or  are  not  "privileged  communications."  Ttae 
determination  of  tills  question  must  neces- 
sarily depend  upon  the  circumstances  under 
which    the    particular   "matter    or    thmg" 
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claimed  to  be  privileged  came  to  be  known  to 
the  witness.  If  "by  virtue  of  Ws  relations  ns 
attorney,"  he  may  not  testify;  otherwise  If 
"he  may  have  acquired  In  any  other  man- 
ner" linowledge  thereof.  This  is  the  test 
which  our  statute  prescribes. 

While  a  client  has  no  power  to  waive  bis 
right  to  occlude  this  sort  of  incompetent  tes- 
timony, still  the  law  leaves  It  largely  to  him 
to  render  information  which  he  imports  com- 
petent or  Incompetent  as  evidence  to  be  used 
"for  or  against"  him.  For  instance,  a  per- 
son may  decline  altogether  the  services  of 
an  attorney,  or  may  employ  him  to  attend 
to  various  different  matters.  A  client  may 
likewise  confine  his  attorney's  professional 
zeal  to  one  branch  only  of  a  single  subject- 
mattet,  or  to  a  specified  act  In  connection 
with  a  particular  transaction.  Evidently,  In 
the  present  instance,  Mrs.  Flynn  did  not 
contemplate  that  bnr  counselor  should  belong 
absolutely  to  her,  body  and  soul,  from  the 
moment  he  entered  her  house  up  to  his  de- 
parture therefrom;  nor  could  she  have  un- 
derstood, under  the  circumstances,  that  ev- 
erything he  might  hear  or  see  while  there 
would  be  forever  locked  under  the  sacred 
seal  of  confidence.  On  the  contrary,  she  ac- 
cepted his  services  as  an  attesting  witness, 
doubtless  under  the  belief  and  with  the  de- 
sire that  if  ever  called  upon  after  her  death, 
he  would  conscientiously  and  truthfully  tes- 
tify to  everything  that  then  and  there  occur- 
red in  connection  with  the  execution  of  her 
will.  That  he  has  undertaken  to  do  so  in- 
volves no  breach  of  propriety  even.  Cer- 
tainly, the  policy  our  statute  was  intended 
to  subserve  has  not  been  defeated.  It  fol- 
lows that,  if  Mr.  King  was  competent  to  tes- 
tify to  such  matters  as  could  properly  be 
elicited  from  either  of  the  other  attesting 
witnesses,  his  signature  to  the  instrument 
has  the  same  legal  effect  as  would  that  of  a 
person  whose  competency  to  attest  a  will 
was  beyond  question.  This  being  so,  the 
paper  offered  In  evidence  could  not  be  at- 
tacked on  the  ground  of  his  alleged  incom- 
petency to  attest  it  Whether,  on  the  trial 
not  under  review,  he  may  have  been  permit- 
ted to  go  further  in  his  testimony  than  he 
would  have  been  authorized  to  do  in  a  pro- 
ceeding to  which  his  client  was  a  party,  la 
utterly  immaterial.  Suffice  It  to  say  he  was 
at  liberty  to  testify  to  everything  essentially 
material  to  the  inquiry  whether  the  paper  of- 
fered for  probate  was  really  the  will,  duly 
executed,  of  a  person  capable,  under  the 
law,  of  disposing  of  her  property. 

4.  Another  source  of  complaint  Is  that  the 
trial  Judge  instructed  the  jury:  "It  Is  not 
necessary  that  he  [the  testator]  should  com- 
prehend the  provisions  of  his  will  in  their 
legal  form,  or  that  he  should  be  skilled  in  the 
law.  It  is  sufficient  if  he  have  such  mind 
and  memory  as  to  enable  him  to  understand 
the  elements  of  which  it  is  composed,  and 
the  disposition  of  his  property  in  Its  simplest 
torm."    The  language  above  quoted  is  al- 


most identically  the  same  as  that  used  in  a 
charge  in  the  case  of  Stancell  v.  Kenan,  33 
Ga.  56,  84,  which  this  court  pronounced  free 
from  error.  Read  in  connection  with  its  im- 
mediate context  we  are  unable  to  perceive 
how  the  Jury  could  possibly  have  failed  to 
understand  the  instruction  to  which  objec- 
tion la  made.  But  even  were  it  open  to  se- 
rious criticism,  we  would  not  teA  warranted 
in  the  present  case  in  setting  the  verdict 
aside  on  this  g^und  alone.  It  appears  by 
uncontradicted  evidence  that  the  instrument 
signed  by  Mrs.  Flynn  was  read  over  to  her 
by  the  attorney  who  drafted  it;  that  its  legal 
terms  and  its  practical  effect  were  by  him 
fully  explained;  and  that  she  stated  un- 
equivocally to  him  that  she  fully  understood 
its  provisions,  and  that  they  were  in  accord 
with  her  wishes. 

5.  The  vital  issue  in  the  case  was  whether 
the  testatrix  was  mentally  capable  of  intelli- 
gently making  a  disposition  by  will  of  her 
property.  Upon  this  vital  point  as  well  as 
upon  incidental  issues  involved,  the  evidence 
was  conflicting.  The  jury  were,  however, 
fully  warranted  in  returning  a  verdict  in 
favor  of  the  propounder;  and,  consequently, 
we  are  not  prepared  to  say  th»e  was  any 
abuse  of  discretion  on  the  i>art  of  the  trial 
Judge  in  refusing  to  grant  a  new  trlaL  Judg- 
ment affirmed. 


ATKINSON.    J., 
cause. 


absent   for   providential 
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LBVBNS  V.  SMITH. 
(Supreme  Court  of  Georgia.    Aug.  S,  1887.) 

Tbiai/— Ofsnino  and  Ct/OSiNO  — OMKonoirs   to 

Evidence— Rkgodpment. 

1.  Under  the  decision  of  this  court  in  Mont- 
gomery V.  Hunt  21  S.  B.  59,  93  Ga,  438,'  the 
defendant  in  an  action  opon  a  promlsBory  note 
payable  to  the  plaintiff  or  bearer  is  entitled  to 
open  and  conclude  when  by  his  plea  he  admits 
the  execution  ot  the  note  sued  on,  and  that  the 
plaintiff  is  the  legal  holder  of  the  same. 

2.  There  was  no  error  in  overruling  an  ob- 
jection to  the  admissibility  of  evidence  on  the 
eround  that  "there  was  better  evidence";  it  not 
being  stated,  at  the  time  of  making  the  objec- 
tion, of  what  tlie  "better  evidence"  consisted. 

3.  The  verdict  for  the  defendant  upon  his 
plea  of  recoupment  being  palpably  wrong,  in 
that  the  sum  found  was  totally  unwarranted 
by  the  evidence,  the  certiorari  ought  to  have 
been  sustained,  and  a  new  trial  oraered. 

(Syllabus  by  the  Court) 

Error  from  superior  court  Heard  county; 
8.  W.  Harris,  Judge. 

Action  by  J.  E.  Levens  against  P.  B.  Smith. 
Judgment  for  defendant  Plaintiff  brings  er- 
ror.   Reversed. 

Cobb  &  Bro.  and  B.  B.  Whitaker,  for 
plaintiff  in  error.  F.  S.  liOftln  and  T.  B. 
Davis,  for  defendant  In  error. 

FISH,  J.  1.  It  appears  from  the  record 
that  at  the  trial  of  this  case,  on  appeal  to  a 
Jury  in  the  Justice's  court  the  defendant 
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amended  his  pleading  by  admitting  tbat  be 
executed  the  note,  and  that  the  plaintiff  waa 
tbe  legal  owner  and  bolder  of  It  In  his  pe- 
tition for  certiorari  the  plaintiff  complains 
tbat  thereupon  the  defendant  was  allowed, 
over  objection,  to  open  and  conclnde  the  ar- 
gument before  the  Jury.  We  do  not  tblnlE 
tbere  Is  any  merit  In  this  complaint  In 
Montgomery  t.  Hunt,  93  6a.  438,  21  S.  B. 
69,  this  court  held  that:  "Where  suit  was 
brought  by  tbe  holder  of  a  promissory  note 
payable  to  the  order  of  a  named  person,  and 
Indorsed  by  the  payee  in  blank,  and  the  de- 
fendant in  his  plea  admits  tbe  execution  of 
the  note,  and  the  ownership  of  it  by  the 
plaintiff,  a  prima  facie  case  for  the  latter  is 
made  out  The  burden  of  proof  to  establish 
hia  defense  Is  upon  the  defendant,  and  con- 
sequently he  is  entitled  to  open  and  con- 
dnde."  If,  as  we  confidently  believe,  the  de- 
cision therein  rendered  correctly  lays  down 
the  law  applicable  nnder  tbe  state  of  facts 
tbere  presented,  it  Is  to  be  regarded  as  con- 
trolling upon  the  question  raised  in  the  case 
at  bar. 

2.  Further  complaint  is  made  that  the  de- 
fendant was  permitted  to  testify  that  the  con- 
sideration of  the  note  in  suit  was  a  portion 
of  the  purchase  money  he  had  agreed  to  pay 
for  a  certain  engine,  the  price  of  which  was 
$150,  payable  in  three  Installments  of  $50 
each.  The  objection  urged  to  this  testimony 
was  tbat  "tbere  was  better  evidence"  of  tbe 
facts  thus  elicited.  Of  what  the  "better  evl-' 
dence"  referred  to  by  counsel  consisted,  the 
court  was  not,  however.  Informed,  so  far  as 
tbe  record  before  us  discloses.  Clearly,  no 
error  was  committed  in  overruling  an  objec- 
tion so  vague  and  indefinite. 

8.  Under  the  evidence  submitted.  It  Is  a 
matter  of  grave  doubt  whether  the  defend- 
ant's plea  of  recoupment  was  sufficiently  sus- 
tained, either  by  showing  a  breach  of  the  ex- 
press warranty  alleged  to  have  been  made 
by  tbe  plaintiff,  or  by  proving  the  breach  of 
any  implied  warranty  raised  by  law.  At  all 
events,  the  amount  of  the  verdict  found  In 
his  favor  by  tbe  Jnry  was  totally  unwar- 
ranted, nnder  any  view  of  tbe  evidence.  Ac- 
cordingly the  plaintiff's  petition  for  certiorari 
ought  to  have  been  sustained,  and  a  new 
trial  ordered.    Judgment  reversed. 

(106  Qa.  SM) 

SHIRLEY  V.   HICKB  et  aL 

(Sapreme  Conrt  of  Georgia.    July  19,  1898.) 

Bbooitdabt  E^nnsKCE— Injunotioh— HBABiRa— 
Hahmlbss  Ebbor. 

1.  When  a  certified  copy  of  a  deed  Is  tendered 
in  evidence,  and  a  showing  is  made  from  which 
it  may  reasonably  be  inferred  that  the  original 
la  in  the  custody  of  a  person  beyond  the  lim- 
its of  this  state,  who  is  not  a  party  to  die 
pending  case,  the  foandation  for  the  Introduc- 
tion of  tbe  secondary  evidence  is  well  laid. 

2.  A  sworn  answer  to  a  petition  for  injrnnc- 
tlon  mav,  at  an  interlocutory  bearing,  be  con- 
sidered by  the  judge  as  evidence,  though  offer- 
ed as  such  without  tendering  therewith"  the 
plaintiff's  petition,  and  though  not  offered  at  ail 


nntn  after  the  evidence  in  the  case  had  been 
formally  dosed. 

8.  Even  if  any  error  was  committed  in  ad- 
mitting testimony  in  the  defendants'  behalf, 
the  evidence,  as  to  the  admisEibility  of  which 
tbere  could  be  no  doubt,  warranted  the  ]adg< 
ment  denying  the  injunction. 

(Syllabus  by  the  Ooort.) 

Error  from  superior  court,  Habersham 
county;  J.  3.  Kimsey,  Jndge. 

Action  by  M.  J.  Shirley  against  B.  O.  Hicks 
and  others.  Judgment  for  platntiff<,  De- 
fendants bring  error.    Affirmed. 

J.  C.  Edwards  and  Cbas.  L.  Bass,  for 
plaintiffs  in  error.  Geo.  P.  Brwin,  for  de- 
fendant in  error. 

PER  CURIAM.    Judgment  affirmed. 


(106  Oft.  Mt) 
BUCHANAN  v.  SIMPSON   GROCERY   CO. 
(Supreme  Court  of  Georgia.    July  19,  1808.) 

EZBCOTION  OF  NOTB— BVIDBNCB. 

While  it  is  incumbent  upon  a  party  offering 
in  evidence  a  paper  the  execution  of  which  he 
is  required  to  prove,  and  which  purports  to 
have  been  attested  by  a  subscribing  witness, 
to  introduce  or  account  for  such  witness,  if  the 
latter  upon  his  examination  does  not  remember 
or  denies  that  he  attested  the  instrument  the 
execution  thereof  may  be  then  procured  by 
any  other  competent  evidence. 
(Syllabus  by  the  Court.) 

Error  from  superior  court,  OarroU  county; 
8.  W.  Harris,  Judge. 

Action  by  tbe  Simpson  Grocery  0)mpany 
against  R.  H.  Buchanan.  Judgment  for  plain- 
tiff.   Defendant  brings  error.    Affirmed. 

Tbe  following  is  the  official  report: 
This  was  a  suit  in  a  Justice's  court  upon  a 
promissory  note,  to  which  a  plea  of  non  est 
factum  was  filed.  The  note  purported  to 
have  been  signed  by  the  defendant  by  his 
mark,  and  the  signature  was  followed  by 
tbat  of  Ben  Buchanan,  as  witness.  At  tbe 
trial  the  plaintiff  tendered  the  note  In  evi- 
dence, aiid  the  defendant  objected  to  Its  in- 
troduction, on  the  ground  that  there  was  a 
subscribing  witness,  and  its  execution  was 
not  proven.  Ben  Buchanan  testified  that  be 
did  not  sign  the  note,  nor  authorize  any  one 
else  to  do  so  for  him;  that  he  had  never  seen 
It,  and  could  not  read  or  write,  and  would 
not  know  a  note  If  he  were  to  see  one;  that 
W.  A.  Wldner  (the  payee  of  the  note)  went 
to  where  tbe  witness  and  the  defendant  were 
at  work;  that  "they"  had  some  papers,  but 
he  did  not  remember  any  books,  and  did  not 
sign  any  note  as  a  witness.  Wldner  did  not 
call  his  attention  to  any  note  or  the  signing 
of  the  same.  Other  witnesses  testified  tbat 
Ben  Buchanan  admitted  to  them  that  he  had 
witnessed  the  note.  Wldner  testified  that  the 
defendant  slg^ned  the  note  by  making  his 
mark  In  the  presence  of  Ben  Buchanan, 
whom  he  called  to  witness  the  note,  and 
the  witness  said  to  bim,  "Yon  Just  sign  my 
name,  and  it  will  be  all  right"  and  he  did 
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so.  Ben  Bucttanan  was  recalled  as  a  witness, 
and  denied  tbis.  The  plaintiff  again  offered 
the  note  In  evidence,  and  the  defendant  ob- 
jected to  Its  Introduction,  on  the  ground  that 
the  execution  of  the  note  was  not  proven 
by  the  subscribing  witness.  The  court  sus- 
tained the  objection.  The  plaintiff  then  of- 
fered to  prove  by  the  original  payee  that  he 
saw  the  note  executed.  The  defendant  ob- 
jected to  this,  and  the  court  sustained  the 
objection.  No  further  evidence  was  offered. 
The  Jury  rendered  a  verdict  for  the  defend- 
ant, and  the  plaintiff  took  the  case  to  the 
superior  court  by  certiorari,  alleging  that  the 
court  erred  In  not  allowing  the  note  sued  on 
in  evidence,  In  restricting  the  proof  to  the 
witness  on  the  note  as  to  Its  execution,  and 
In  not  permitting  other  proof  of  its  execu- 
tion. The  Judge  of  the  superior  court  sus- 
tained the  certiorari,  and  the  defendant  ex- 
cepted, alleging  that  the  Judgment  sustain- 
ing the  same  was  contrary  to  law  and  the 
evidence. 

Oscar  Reese,  for  plaintiff  in  error.   8.  Hold- 
emess.  for  defendant  in  error. 

FISH,  J.  It  will  be  seen  from  the  report- 
er's statement  of  the  case  that  the  question 
for  determination  is  whether  the  execution 
of  a  promissory  note  to  which  there  appears 
to  be  a  subscribing  witness  can  be  proven 
by  evidence  other  than  that  of  such  witness, 
when  he,  upon  being  called  to  prove  its  exe- 
.cution,  testifies  that  he  never  saw  the  note 
before,  and  did  not  sign  it  as  a  witness,  nor 
authorize  any  one  else  to  sign  it  for  him. 
Where  a  writing  has  a  subscribing  witness, 
such  witness,  if  living,  sane,  competent,  and 
accessible,  must  In  all  cases  where  proof  of 
execution  Is  required,  save  those  enumerated 
In  section  5244  of  the  CivU  Code,  be  pro- 
duced and  examined  before  the  instrument 
can  be  legally  admitted  In  evidence;  but  If 
the  subscribing  witness  dpes  not  recollect 
the  transaction,  or  denies  having  attested  the 
instrument,  Its  execution  may  be  proved  by 
»ther  competent  testimony.  The  Code  Itself 
provides  that.  If  the  subscribing  witness  does 
not  recollect  the  transaction,  "then  proof  of 
the  actual  signing  by,  or  of  the  handwriting 
of,  the  alleged  maker  shall  be  received  as 
primary  evidence  of  the  fact  of  execution; 
and  if  such  evidence  be  not  attainable,  the 
court  may  admit  evidence  of  the  handwrit- 
ing of  the  subscribing  witness,  or  other  sec- 
ondary evidence,  to  establish  such  fact  of 
execution."  Civ.  Code,  {  6246.  This  court 
decided  in  Retnhart  t.  Miller,  22  Qa.  416, 
that,  If  the  subscribing  witness  to  an  in- 
strument denies  or  forgets  his  attestation, 
circumstances  may  be  resorted  to  for  proof 
of  its  execution."  B^en  In  the  case  of  a  will, 
if  a  inbscribing  witness  denies  Its  attesta- 
tion by  himself,  or  by  the  other  subscriblUK 
witnesses,  or  denies  Its  execution  by  the  tes- 
tator, or  that  the  testator  was  mentally  cap- 
able of  making  a  will,  the  fact  or  facts  de- 


nied by  such  subscribing  witness  may  be 
proved  by  any  competent  witness  having 
knowledge  thereof,  although  the  latter  was 
not  a  subscribing  witness  to  the  instrument. 
Olllls  v.  Glllis,  96  Ga.  1,  23  S.  B.  107,  and  cases 
cited  on  this  point  Certainly,  the  role  with 
reference  to  proof  of  execution  by  subscrib- 
ing witnesses  cannot  be  more  rigid  in  the 
case  of  an  ordinary  promissory  note,  the  at- 
testation of  which  is  not  at  all  necessary  to 
its  validity,  than  it  is  In  regard  to  a  will, 
the  proper  execution  of  which  is  so  carefully 
provided  for  by  the  law.  The  two  decisions 
of  this  court  above  cited  are  in  accordance 
with  the  rule  which  has  been  long  .recog- 
nized in  England.  The  case  of  Ley  t.  Bal- 
lard, tried  In  1790,  and  which  is  cited  in  the 
note  to  Park  v.  Mears,  3  Esp.  173,  was  an 
action  of  debt  on  bond,  against  two  defend- 
ants, one  of  whom  (Ballard)  pleaded  non  est 
factum.  "There  were  two  subscribing  wit- 
nesses to  the  bond.  They  were  called;  but 
neither  of  them  saw  it  executed  by  the  de- 
fendant Ballard."  The  plaintiff  proved  the 
handwriting  of  Ballard,  and  that  he  had  been 
heard  to  say  that  he  had  signed  the  Instru- 
ment, and  was  afraid  he  would  have  to  pay  it. 
Lord  Kenyon  held:  "The  subscribing  wit- 
nesses to  a  bond  must  be  called  to  prove  it. 
If  they  disavow  having  seen  it  executed, 
other  persons  who  saw  It  executed,  or  can 
prove  the  party's  handwriting,  may  be  called. 
So,  If  the  subscribing  witnesses  prove  con- 
trary to  what  their  attestation  purports, 
namely,  that  the  party  did  not  execute  It,  It 
Is  open  to  the  party  to  establish  the  Instru- 
ment by  other  evidence.  This  was  done  in 
the  case  of  Jolllffe's  Will."  In  the  celebrated 
case  of  Lowe  v.  J<^IIffe,  1  W.  BI.  365,  to 
which  Lord  Kenyon  refers,  the  three  sub- 
scribing witnesses  to  a  will,  and  the  two 
surviving  ones  to  a  codicil,  executed  four 
years  after  the  will,  all  swore  that  the  tes- 
tator was  Incapable  of  making  a  will  at  the 
time  of  the  signing  of  the  will  and  when 
the  codicil  was  executed,  or  at  any  inter- 
mediate time;  yet  the  will  was  established 
upon  the  testimony  of  other  witnesses.  In 
Abbot  V.  Plumbe,  1  Doug.  216,  Lord  Mans- 
field said:  "It  was  doubted  formerly  wheth- 
er, if  the  subscribing  witness  denies  the 
deed,  you  can  call  other  witnesses  to  prove 
It;  but  it  was  determined  by  Sir  Joseph 
JekyL  in  a  cause  which  came  before  him  at 
Chester,  that  In  such  case  other  witnesses 
may  be  examined;  and  it  has  often  been 
done  since."  In  Lemon  t.  Dean,  2  Camp. 
636,  note,  where  the  action  was  on  a  promis- 
sory note,  upon  which  there  appeared  to  be  a 
subscribing  witness,  who,  when  called,  swore 
that  he  did  not  see  the  defendant  subscribe 
the  note,  it  was  held  that  the  plaintiff  could 
prove  the  execution  by  other  means.  To  the 
same  effect  are  Fitzgerald  v.  Elsee,  2  Camp. 
636,  and  Talbot  v.  Hodson,  7  Taunt  2SL 
See,  also,  Starkle,  Bv.  611;  Taylor,  Ev.  { 
1844.  For  cases  in  which  the  same  principle 
has  been  recognized  by  our  American  state 
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courts,  see  Dnckwall  v.  Weaver,  2  Ohio,  13; 
Whitaker  t.  Salisbury,  15  Pick.  534;  Jackson 
T.  Chrlstman,  4  Wend.  282.  The  court  be- 
low committed  no  error  In  sustaining  tbe 
certiorari.  Judgment  affirmed.  All  tbe  Jus- 
tlcea  concurring. 

nOS  Ga.  474) 

COLE  T.  ATLANTA  &  W.  P.  R.  CO. 

(Supreme  Court  ot  Georgia.    Aug.  5,  1897.) 

Carbikkb— Misconduct  op  Condootoh. 

It  is  nnqaestionablr  the  duty  of  a  railroad 

company  to  protect  a  passenger  against  insult 

or  injury  from  the  conductor  of  the  train  on 

which  the  passenger  is  riding)   and,  this  being 

so,  the  nnproToked  use  by  a  conductor  to  a 

fiassenger  of   opprobrious   words  and   abusive 
anguage,   tending  to   cause   a  breach    of   the 
peace,  or  to  humiliate  the  passenger,  or  sub- 
ject him  to  mortification,  gives  to  the  latter  a 
right  of  action  against  the  company. 
(Syllabus  by  the  Court.) 

Error  from  superior  court,  Coweta  county; 
S.  W.  Harris,  Judge. 

Action  by  William  H.  Cole  against  the  At- 
lanta A  West  Point  Railroad  Company. 
Judgment  for  defendant  Plaintiff  brings  er- 
ror.   Reversed. 

W.  H.  Bingham,  W.  L.  StalUngs,  and  D.  B. 
Whltaker,  for  plaintiff  in  error.  Dorsey, 
Brewster  &  Howell,  for  defendant  In  error. 

FISH,  J.  Tbe  plalntlflTs  petition  set  forth 
a  cause  of  action.  "Railroad  companies  are 
liable  for  torts  committed  by  their  servants 
hi  the  piosecution  and  within  the  scope  of 
their  business,  whether  the  same  be  by  neg- 
ligence or  voluntary."  Railroad  Co.  v.  Tur- 
ner, 72  Ga.  292,  294.  Accordingly,  a  plaintiff 
Is  entitled  to  recover  damages  for  an  assault 
made  upon  him,  and  "when  to  this  are  added 
other  wrongs  and  violations  of  rights  and 
duties;  when  he  vras  Insulted  and  vilified  by 
their  agents  while  under  their  protection; 
when  they  failed  to  exercise  the  'extraor- 
dinary diligence'  which  the  law  requires  at 
their  bands  for  his  safety  and  comfort,— 
surely  these  are  circumstances  entitling  him 
to  compensatory  damages,  as  well  for  wound- 
ed feelings  as  for  tbe  Inconvenience,  pain, 
and  suffering  for  this  wanton  and  cruel  vio- 
lation of  his  rights  by  the  conductor  and  his 
assistants."  Railroad  Co.  t.  Olds,  77  Oa. 
GSl;  Railroad  Co.  v.  Condor,  75  Ga.  55;  Gas- 
way  T.  Railroad  Co.,  58  Ga.  216,  220. 
"Wounding  a  man's  feelings  Is  as  much  ac- 
tual damage  as  breaking  his  limbs.  The 
difference  Is  that  one  is  Internal  and  the  oth- 
er  external;  one  mental,  the  other  physlcaL" 
Head  v.  Railway  Co.,  79  Oa.  360,  7  S.  E.  217. 
"The  carrier's  obligation  Is  to  carry  his  pas- 
senger safely  and  properly,  and  to  treat  him 
respectfully;  and.  If  he  Intrusts  the  per- 
formance of  this  duty  to  his  servants,  the  law 
holds  him  responsible  for  the  manner  in 
which  they  execute  the  trust  The  law  seems 
to  be  now  well  settled  that  the  carrier  Is 
obliged  to  protect  bis  passenger  from  violence 


and  Insult,  from  whatever  source  arising. 
•  •  •  He  must  not  only  protect  his  passen- 
ger against  the  violence  and  Insults  of  stran- 
gers and  co-passengers,  but  a  fortiori, 
against  the  violence  and  Insults  of  his  own 
servants.  If  this  duty  to  the  passenger  is 
not  performed,  If  this  protection  Is  not  fur- 
nished, but  on  the  contrary,  the  passenger 
Is  assaulted  and  Insulted,  through  the  negli- 
gence or  the  willful  misconduct  of  the  car- 
rier's servant,  the  carrier  Is  necessarily  re- 
sponsible. And  It  seems  to  us  It  would  be 
cause  of  profound  regret  If  the  law  were 
otherwise.  The  carrier  selects  his  own  serv- 
ants, and  can  discharge  them  when  he 
pleases,  and  It  Is  but  reasonable  that  he 
should  be  responsible  for  the  manner  In 
which  they  execute  their  trust  To  their 
care  and  fidelity  are  intrusted  the  lives  an'd 
limbs  and  comfort  and  convenience  of  the 
whole  traveling  public,  and  it  is  certainly  as 
Important  that  these  servants  should  be  trust- 
worthy as  It  is  that  they  should  be  compe- 
tent It  is  not  sufficient  that  they  are  ca- 
pable of  doing  welL  If  in  fact  they  choose 
to  do  111;  that  they  can  be  ae  irallte  as  a 
Chesterfield,  If,  In  their  Intercourse  with  the 
passengers,  they  choose  to  be  coarse,  brutal, 
and  profane.  The  best  security  the  traveler 
can  have  that  these  servants  will  be  select- 
ed with  care  Is  to  hold  those  by  whom  the 
selection  Is  made  responsible  for  their  con- 
duct" Goddjard  v.  Railway  Co.,  57  Me.  213, 
214,  followed  and  approved  In  Hanson  v. 
Railway  Co.,  62  Me.  84.  The  greater  part  of 
the  above  extract  is  quoted  and  adopted  as 
tbe  text  in  Hutchinson  on  Carriers  (section 
596).  See,  also,  Ray,  Neg.  Imp.  Duties  (Pass. 
Carr.)  340;  Booth,  St  Ry.  Law,  f  872.  "The 
carrier's  liability  Is  not  confined  to  assaults 
committed  by  its  servants,  but  It  extends  also 
to  Insults,  threats,  and  other  disrespectful 
conduct  Thus,  a  street-railway  company  Is 
liable  for  the  act  of  Its  driver  In  falsely  char- 
ging a  passenger.  In  the  hearing  of  others, 
with  passing  counterfeit  money  In  payment 
of  fare,  and  in  threatening  him  with  arrest 
So,  If  the  master  ot  a  vessel  forcibly  drives 
the  passengers  out  of  the  cabin;  If  he  com- 
pels them  to  lodge  with  the  common  hands; 
If,  by  his  Indecency,  rudeness,  or  brutality, 
he  shock  the  modeaty  of  a  female  passenger, 
so  as  to  oblige  her  to  quit  the  cabin,  or  as  to 
render  the  passage  comfortless,  by  a  con- 
tinued series  of  vexation,  misery,  and  tor- 
ment—both he  and  his  employers  are  liable." 
2  Fetter,  Carr.  Pass.  {  366,  citing  Lafltte  t. 
Railroad  Co.,  48  La.  Ann.  34,  8  South.  701; 
Keene  t.  Llzardl,  5  La.  431;  St  Amand  v. 
Llzardl,  4  La.  244.  In  this  connection,  see, 
also,  Campbell  v.  Car  Co.,  42  Fed.  484,  afBrm- 
ed  by  United  States  supreme  court  in  164  TT. 
S.  613,  14  Sup.  (».  1151;  Railroad  Go.  t. 
Blocher,  27  Md.  277;  Craker  v.  Railway  Co., 
86  Wis.  667;  Bryant  v.  Rich,  106  Mass.  180; 
Railroad  Co.  v.  Whitman,  79  Ahu  828;  Rail- 
road Co.  V.  Flexman,  103  IIL  646;  Railroad 
C^  T.  Jackson,  81  Ind.  19. 
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On  the  argument  bere,  It  waa  practically 
conceded  by  the  distlngnilsbed  coonsel  who 
represented  the  railroad  company  that,  under 
the  facts  alleged,  there  had  been  a  violation 
and  disregard  of  the  duty  which  the  coihpa- 
ny  owed  to  Its  passengers.  Yet  It  was  con- 
tended the  plaintiff  did  not  allege  facts 
"showing  any  assault,  and  the  only  thing 
charged  Is  that  the  conductor  used  insulting 
words,  making  no  assault,  and  the  only  In- 
jury claimed  to  have  been  received  [was]  In- 
jury to  feelings";  and  accordingly  the  argu- 
ment was  presented  that,  although  "wound- 
ed feelings  may  be  treated  as  an  element  of 
damage,"  where  a  passenger  has  been  wrong- 
fully ejected  or  assaulted,  still  an  action  will 
not  lie  unless  "there  has  been  an  injury  to 
the  "person  or  purse,' "  of  a  passenger  who 
has  been  ill  treated  at  the  hands  of  the  car- 
rier's agents.  In  other  words,  counsel  stat- 
ed their  understanding  of  the  question  pre- 
sented by  the  present  record  to  be:  "Does 
the  law  afford  any  redress  for  wounded  feel- 
ings, unaccompanied  by  any  Injury  to  tDe 
person  or  purse?"  They  strenuously  Insisted 
to  the  contrary,  and  in  this  connection  relied 
on  the  case  of  Chapman  v.  Telegraph  Co.,  88 
Ga.  763,  15  S.  B.  901,  wherein  It  was  held 
that  "a  person  to  whom  a  telegraphic  mes- 
sage was  addressed  and  sent.  Informing  him 
of  the  desperate  illness  of  his  brother,  and 
requesting  him  to  come.  Is  not  entitled  to  re- 
cover of  the  telegraph  company  damages  on 
account  of  mental  pain  and  sufTerlng,  al- 
leged to  have  resulted  to  the  plaintiff  from 
failure  of  the  company  to  deliver  him  the 
message  In  due  time,  and  from  delaying  de- 
livery till  too  late  to  take  the  last  train  avail- 
able for  reaching  the  brother  before  bis 
death  occurred." 

We  recognize  the  soundness  of  the  doctrine 
laid  down  in  that  case,  and  that  It  directly 
sastalnB  the  proposition  for  which  it  is  cited. 
Obviously,  however,  it  has  no  application  to 
a  case  such  as  the  one  at  bar.  Conceding 
that  the  plaintiff  entirely  falls  to  allege  facts 
showing  that  an  actual,  physical  assault  was 
made  upon  him,  still  the  allegations  of  his 
petition  affirm.  In  unequivocal  terms,  a  most 
wanton  and  inexcusable  Injury  to  his  person, 
viz.  a  flagrant  attack  directed  towards  bis 
reputation.  The  right  to  personal  security 
comprehends  and  includes  security  in  onCs 
reputation,  as  well  as  in  his  life,  limb,  or  in>- 
erty.  Clearly,  under  the  facts  alleged,  a 
suit  would  lie  against  the  company's  serv- 
ants themselves  for  malicious  slander,  and 
the  company  has  utterly  failed  In  its  duty  to 
protect  its  passenger  from  insult,  abuse,  and 
ill  treatment  of  a  nature  which  the  law  thus 
recognizes  as  famishing  the  basis  of  an  ac- 
tion calling  for  damages  calculated  to  deter 
a  wrongdoer.  The  gist  of  the  present  coin- 
plaint  is  that  the  company,  though  legally 
bound  to  protect  and  shield  from  attack  the 
plaintlfTs  person,  suffered  him  to  undergo 
tbe  pain  and  mortification  of  being  publicly 
denounced.  In  coarse  and  brutal  language, 


aa  one  who  was  dishonestly  attempting  to 
"dead-beat"  his  way,  and  who  bad  gone 
through  the  form  of  swearing  to  what  he 
knew  to  be  wholly  false  In  order  to  effect 
his  purpose.  While  this  was  a  wanton  act 
of  commission  by  a  servant  of  the  company, 
it  was  also  a  negligent  omission  on  the  part 
of  its  servants  to  perform  towards  the  plain- 
tiff a  duty  imposed  by  law  upon  their  mas- 
ter. 

The  distinction  just  pointed  out  is  clearly 
recognized  In  Chapman's  Case  (page  772,  88 
Ga.,  and  page  903,  15  S.  E.),  wherein  It  is 
said:  "The  law  protects  the  person  and  tbe 
purse.  The  person  includes  the  reputation. 
Johnson  v.  Bradstreet  Co.,  87  Ga.  79,  13  S.  B. 
250.  The  body,  reputation,  and  property  of 
tbe  citizen  are  not  to  be  Invaded  wltbont  re- 
sponsibility in  damages  to  the  sufferer.  But, 
outside  these  protected  spheres,  the  law  does 
not  yet  attempt  to  guard  the  peace  of  mind, 
the  feelings,  or  the  happiness  of  every  one, 
by  giving  recovery  of  damages  for  mental  an- 
guish produced  by  mere  negligence."  Again, 
on  page  767,  88  Ga.,  and  page  902,  IB  S.  E..  it 
Is  expressly  said  that  the  doctrine  contended 
for  did  not  apply  to  actions  for  libel  or  slan- 
der, for  "malice  [express  or  Implied]  is  an 
essential  element  in  such  cases";  and,  "where 
the  words  are  actionable  per  se,  they  have 
a  sure  tendency  to  degrade  the  citizen  In  tbe 
estimation  of  bis  fellows,  which  resalts  In 
damage  to  his  social  influence  and  business 
efficiency." 

We  do  not,  of  course,  wish  to  be  under- 
stood as  dealing  with  the  present  action  as 
though  It  were  an  attempt  to  sue  the  com- 
pany for  a  slander  committed  by  Its  agents. 
On  the  contrary,  we  merely  mean  to  bold 
that  a  carrier  is  liable  in  damages  for  failnre 
to  perform  Its  public  duty  to  protect  a  pas- 
senger from  abusive  language  which  amounts 
to  slander,  not  as  the  perpetrator  of  the  out- 
rage Itself.  Indeed,  it  matters  not  whether 
a  servant  or  a  stranger  was  the  real  wrong- 
doer, if  the  company  has  failed  to  fumi^ 
the  passenger  with  the  proper  protection 
against  such  misuse;  for.  In  either  event.  Its 
liability  will  result  from  its  breach  of  a  pub- 
lic duty,  not  because  tbe  real  wrongdoer's 
act  is  In  law  Imputable  to  it  As  has  been 
seen,  when  tbe  company's  servant  to  whom 
It  intrusts  tbe  performance  of  Its  duty  to  pro- 
tect its  passengers  is  himself  the  tort  feasor, 
it  is  bound  to  respond  in  damages  simply  be- 
cause It  cannot  escape  liability  by  delegating 
its  duties  to  another,  who  abandons  his  office 
at  tbe  critical  moment,  and  thus  places  tbe 
company  in  the  attitude  of  having  no  one  on 
tbe  scene  to  perform  for  it  the  duty,  It  hav- 
ing entirely  failed  to  provide  for  the  emer- 
gency by  choosing  to  rely  solely  upon  a  serv- 
ant who  proves  unworthy  of  the  trust  In 
a  word,  the  company's  liability  arises  from 
an  act  of  omission,  and  it  is  not  chargeable 
with  the  wanton  act  of  commission  on  tbe 
part  of  ita  servant  from  which  tbe  passenger 
suffers  Injury  to  his  reputation.    For  tbe  rea- 
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•one  above  stated,  we  think  the  trial  Judge 
erred  in  dismissing  the  plalntlfTa  petition, 
which  certainly  was  good  as  against  a  gen- 
eral demurrer.   Judgment  reversed. 


(106  Oa.  S04) 


STOUT  T.  EPPS. 


(Supreme  Court  of  Georgia.    July  19,  1808.) 

LANSIiORS  AMD  TeHAMT— EVIUSMOB  Of  ReLATIOK- 

eaip. 

1.  Where,  in  resistance  to  a  dispossessorjr 
warrant  sued  oat  bj  a  father  against  his  daugh- 
ter to  evict  her  from  land,  she  filed  a  counter 
affidavit  denying  the  existence  of  the  relation  of 
landlord  and  tenant  between  the  plaintiff  and 
herself,  and  on  the  trial  of  the  issue  thus  form- 
ed it  appeared  from  the  undisputed  testimony 
on  both  sides  that  she  took  possession  of  the 
land  under  a  parol  agreement  with  her  father 
whereby  she  became  bound:  to  pay  to  him  an- 
nually $30,  and  to  board  him  four  months  of 
every  year,  while  he  lived,  neither,  however, 
treating  or  regarding  this  agreement  as  a. con- 
tract of  rental,  and  the  only  controversy  re- 
specting its  terms  being  that  the  father  con- 
tended she  was  not  to  become  the  owner  of  the 
land  until  his  death,  and  she  contending  that 
her  ownership  was  to  begin  with  her  posses- 
sion, hdd  that,  in  any  view  of  the  evidence,  the 
relation  of  landlord  and  tenant  did  not  exist 
between  the  parties,  and  therefore  a  verdict 
in  the  plaintiff's  favor  was  contrarv  to  law. 

2.  The  foregoing  lays  down  the  law  by 
which,  upon  the  facts  as  disclosed  by  the  rec- 
ord, the  determination  of  the  present  case 
should  be  controlled. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Marion  comity; 
W.  B.  Butt,  Judge. 

Action  by  0.  W.  £ipp8  against  Ada  F.  Story. 
Judgment  for  plaintiff.  Defendant  brings  er- 
ror.    Reversed. 

W.  D.  Crawford  and  Geo.  P.  Mnnro,  for 
plaintiff  In  error.  Brannon,  Hatcher  &  Mar- 
tin, for  def Kidant  In  error. 

PBB  OUBIAM.   Judgment  reverseil. 

(106  Oa.  868) 

HUOHIB  T.  HAMMETT. 

(JSnpreme  Court  of  Georgia.    July  19,  1898.) 

Vbbdiot— Spboiai.  Issuxs—  iHgTBDorioNS— Evi- 

DBKOE — AMBNDMBNT. 

1.  Where  counsel  for  both  sides  assisted  ths 
Judge  in  preparing  questions  to  be  answered  by 
the  jury  In  order  that  they  might  find  a  speciu 
verwct  upon  the  facts  of  the  case,  and  agreed 
that  these  questions  only  should  be  submitted 
to  the  Jury,  the  court  properly  restricted  them 
to  a  consideration  of  the  issues  thus  presented. 

2.  Bven  if  a  charge  as  to  duress  was  wanting 
In  fullness  or  accuracy,  the  giving  of  It  would 
not  be  cause  for  a  new  trial  when  there  was  no 
evidence  to  prove  the  duress  alleged. 

3.  It  does  not  appear  that  the  court  erred  la 
rejecting  evidence  presumably  offered  to  show 
duress.  The  more  especially  is  this  true,  since 
it  was  not  proved  that  the  party  whose  title 
was  sought  to  be  thereby  invalidated  had  any 
notice  at  knowledge  thereof. 

4.  There  was  no  error  in  allowing  an  amend- 
ment to  an  answer  especially  designed  to  meet 
one  of  the  plaintiff's  contentions,  and  which 
was  not  only  appropriate  to  this  end,  but  was 
also  adapted  to  hring  about  a  Just  and  lawful 
solntion  of  the 


6.  The  preceding  notes  cover  an  the  questions 
of  law  properly  presented  for  determination  by 
the  motion  for  a  new  trial,  and  the  evidence 
warranted  the  verdict 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Clayton  county; 
J.  S.  Candler,  Judge. 

Suit  by  Mrs.  N.  C.  Hugble  against  L.  H. 
Hammett  Judgment  for  defendant  Plain- 
tiff brings  error.   Affirmed. 

J.  P.  Chatfield,  J.  L.  Doyal,  and  J.  L. 
Travis,  for  plaintiff  In  error.  W.  M.  Wright 
and  Watterson  ft  KImsey,  for  defendant  In 
error. 

LUMPKIN,  P.  J.  This  was  an  equitable 
petition  brought  by  Mrs.  Hughie  against 
Hammett  to  restrain  him  from  evicting  her, 
as  bis  tenant,  from  a  house  and  lot  in  the 
town  of  Jonesboro,  and  for  the  cancellation, 
as  a  cloud  upon  her  title,  of  a  certain  mort- 
gage and  deed  executed  by  herself,  the  latter 
of  which  purported  to  convey  to  Hammett 
the  title  to  the  property  in  dispute.  Her  con- 
tentions were  that  this  mortgage  and  deed 
were  executed  to  secure  a  debt  due  to  Ham- 
mett by  her  husband,  that  she  bad  signed 
the  deed  under  duress,  and  that  the  debt  in 
question  was  infected  with  usury,  un  the 
other  hand,  the  defendant  contended  that 
the  mortgage  was  given  to  secure  the  aggre- 
gate amount  of  a  number  of  loans  of  money, 
none  of  which  were  usurious,  which  he  had 
made  to  Mrs.  Hugble  herself;  that  the  deed 
was  originally  executed  for  the  same  pur- 
pose, but  had  been  converted  Into  a  deed 
of  bargain  and  sale  by  a  contract  between 
himself  and  Mrs.  Hughie  whereby  he  pur- 
chased from  her  a  bond  for  title  he  had  pre- 
viously delivered  to  her,  thus  becoming  the 
absolute  owner  of  the  premises.  When  the 
case  came  on  for  trial,  counsel  for  both 
sides  assisted  the  Judge  In  preparing  quea- 
tlons  to  be  answered  by  the  Jury  in  order 
that  they  might  return  a  special  verdict  up- 
on the  facts  of  the  case,  and  agreed  that 
these  questions  only  should  be  submitted  to 
the  Jury.  They  were  as  follows:  "(1)  Was 
the  debt  In  question  the  debt  of  Mrs.  N.  G. 
Hughie?  (2)  Waa  the  interest  charged 
usurious?  (^  Was  the  deed  in  question 
made  voluntarily  by  Mrs.  Hughie?"  The  Jury 
answered  the  first  and  third  questions, 
"Yes,"  and  the  second  question,  "No,"  and 
Judgment  was  entered  accordingly.  Mrs. 
Hughie  moved  for  a  new  trial,  and  com- 
plains that  the  court  below  erred  In  overrul- 
ing her  motion. 

1.  Exception  ia  taken  to  the  following 
charge:  "The  reason  [Mrs.  Hughie]  alleges 
in  her  bill  that  [the  deed]  ia  void  is— First, 
that  it  was  made  in  payment  of  a  debt  of  her 
husband;  and,  second,  that  there  was  usury 
In  that  debt,  and  for  that  reason  the  deed 
was  void.  Now  that,  of  course,  makes  cer- 
tain questions  of  fact  for  yon.  And  these 
questions  of  fact  are  ail  that  are  to  be  sub- 
mitted to  yon  to  pass  upon."    This  charge  Is 


Digitized  by 


Google 


no 


31  SOUTHEASTERN  REPORTER. 


(Go. 


assigned  as  error,  "because  there  were  otber 
isBiiea  of  grare  import  made  by  the  plead- 
ings, and  upon  which  much  evidence  was 
submitted."  The  record  discloses  that  in 
immediate  connection  with  the  above-Quoted 
charge  the  Judge  also  submitted  to  the  Jury 
the  question  whether  or  not  the  deed  from 
Mrs.  Hughie  to  Hammett  was  made  volun- 
tarily. While,  therefore,  the  Judge  Inaccu- 
rately stated  to  the  Jury  that  the  two  ques- 
tions referred  to  In  the  foregoing  extract 
from  his  charge  were  the  only  ones  to  be 
passed  upon,  it  plainly  appears  that  he  did 
submit  to  the  Jury  the  remaining  question, 
as  to  whether  or  not  Mrs.  Hughie  freely  and 
voluntarily  executed  the  deed  under  which 
Hammett  claimed;  and  the  verdict  shows 
that  the  Jury  not  only  considered,  bnt  an- 
swered, this  Identical  question.  It  will  thus 
be  seen  that  the  three  questions  agreed  up- 
on by  counsel  for  Mrs.  Hughie  as  being  all 
that  were  essential  were  actually  submitted 
to,  and  passed  upon  by,  the  Jury.  Surely, 
then,  there  is  no  just  foundation  for  the  com- 
plaint that  the  Judge  omitted  to  submit  addi- 
tional questions. 

2.  The  motion  further  alleges  that  the 
Judge  committed  error  In  the  submission  of 
the  third  question  to  the  jury,  because  the 
language  he  employed  for  this  purpose  did 
not  sufficiently  define  and  explain  to  them 
what  constituted  duress.  That  language 
was  aa  follows:  "Was  the  deed  In  question 
made  voluntarily  by  Mrs.  Hughie  to  Ham- 
mett? Ton  will  examine  the  evidence  In 
this  case,  and  see  what  Is  the  truth  of  It 
Was  she  under  constraint?  Was  she  forced 
to  make  that  deed?  Was  she  compelled  to 
make  the  deed?  If  so,  under  this  evidence, 
then,  of  course,  it  would  be  your  duty  to 
answer  that  question,  'Yes;'  If  not,  to  an- 
swer It,  'No.'  "  This  charge  may  be  open 
to  the  criticism  made  upon  it,  but  the  giving 
of  it  cannot  be  treated  as  cause  for  a  new 
trial,  because  a  careful  examination  of  the 
record  discloses  that  the  duress  alleged  was 
not  proved.  It  does  appear  that  Mrs. 
Hughie  signed  the  deed  reluctantly  and  un- 
der protest,  but  there  was  no  testimony 
which  would  have  warranted  the  Jury  In 
finding  that  threats  of  bodily  or  other  harm, 
"or  other  means  amounting  to  or  tending  to 
coerce"  her  will,  and  actually  inducing  her 
to  sign,  contrary  to  her  wishes,  were  employ- 
ed.    See  Olv.  Code,  t  3536. 

8.  The  court  rejected  certain  evidence  pre- 
sumably offered  to  show  duress,  but  we 
would  not  be  authorized  to  hold  that  any 
error  was  thus  committed,  because,  at  most, 
this  evidence  would  only  have  tended  to 
show  that  the  husband  of  Mrs.  Hughie 
"cursed  and  abused  her  for  refusing  to  sign 
papers  In  this  matter,  and  threatened  to 
take  her  children  and  leave  her  if  she  did 
not."  The  record  discloses  that  Mrs.  Hughie 
bad  signed  quite  a  number  of  papers  "in  this 
matter,"  and  it  does  not,  therefore,  appear 
with  certainty  that  the  rejected  evidence  re- 


lated to  the  deed  under  which  Hammett 
claimed.  Moreover,  there  was  no  evidence 
whatever  to  show  that  he  had  any  notice  or 
reason  to  apprehend  that  Hughie  had  in  any 
manner  coerced  his  wife  into  executing  this 
Instrument  Clearly,  then,  the  rejection  of 
the  evidence  could  not  In  Any  view  of  the 
matter,  have  been.  In  a  legal  sense,  injurious 
to  Mrs.  Hughie.  See  Baxemore  v.  E^eeman, 
68  Ga.  276. 

4.  The  court  allowed  Hammett  to  file  ao 
amendment  to  his  answer,  wherein  he  offer- 
ed to  reconvey  the  property  to  Mrs.  Hughie, 
and  permit  a  decree  to  be  taken  in  her  favor 
for  the  same  upon  payment  to  him  of  what  be 
had  advanced.  We  see  no  error  in  allowing 
this  amendment  It  was  designed  to  meet  one 
of  the  plaintiff's  contentions,  viz.  that  her 
deed  to  Hughie  was  merely  given  as  security 
for  a  debt;  and  if,  as  she  insisted,  the  prop- 
erty was  actually  worth  more  than  the  total 
amount  advanced  to  her  by  Hammett  exact 
Justice  in  the  case  could  have  been  done  by 
allowing  her  to  take  back  the  property  and 
pay  the  debt. 

6.  One  of  the  grounds  of  the  motion  for  a 
new  trial  alleges  error  in  admitting  testi- 
mony, but  entirely  fails  to  state  what  If 
any,  objection  was  urged  to  it  when  offered. 

The  foregoing  discussion  covers  all  the  ma- 
terial questions  of  law  properly  made  and 
presented  for  determination.  While  the 
evidence  was  conflicting,  the  conclusloos 
reached  and  expressed  by  the  jury  were 
fully  warranted  by  that  Introduced  In  behalf 
of  the  defendant  The  record  discloses  no 
reason  which  would  warrant  this  court  In 
setting  aside  the  verdict  Judgment  af- 
firmed.   All  the  justices  concurrins. 


(105  Oa.  3S4) 

SNOWDBN  T.  WATERMAN  «t  aL 

(Supreme  Court  of  Oeorgia.    July  20,  1886.) 

Bales — ^Ihpued   Wakrantt— Breach— Waivbr — 

Damaoes— Fleadiso— EviDByCE— 

IN8TRU0TIONII. 

1.  A  vendee  of  personal  property,  by  making 
a  personal  exammation  and  inspection  of  the 
same  before  the  purchase,  with  the  view  of  de- 
termining for  himself  the  qnality  and  condition 
of  the  property,  does  not  thereby  waive  an  im- 
plied warranty  by  the  vendor  that  the  article 
sold  is  merchantable,  and  reasonably  suited  to 
the  nse  intended;  and  the  vendee  can  maintain 
a  suit  for  such  breach  of  the  warranty  grow- 
ing out  of  a  latent  defect  which  could  not  in 
the  exercise  of  due  caution,  have  been  detect- 
ed; and  this  is  true  notwithstanding  the  vendor 
was  ignorant  of  the  existence  of  snch  defect 

2.  In  a  suit  for  damages  growing  out  of  a 
breach  of  an  implied  warranty  in  the  sale  of 
personalty,  it  is  error  for  the  court  to  admit 
testimony,  over  the  objection  of  the  defendant's 
counsel,  which  tends  to  show  an  item  of  ex- 
pense incurred  by  the  plaintiffs  in  consequence 
of  such  breach  that  is  not  set  forth  in  the  peti- 
tion as  constituting  any  part  of  the  damages 
aoDght  to  be  recovered. 

S.  Where  a  case  is  doaely  contested  on  a  ma- 
terial and  vital  issue  of  fact  which  plaintiffs 
seek  to  establish  from  other  facts  and  circum- 
stances proven  in  the  case,  it  is  error  for  tiie 
court  to  charge  the  Jury  that  they  can  Infer 
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from  (Dch  facts  and  circumstances  the  ^ist- 
eace  of  the  main  fact  in  issne. 

4.  Where  one  parchases  a  lot  of  mnles,  some 
nf  which  are  infected  with  a  contagions  disease, 
that  they  soon  afterwards,  without  fault  of 
the  purchaser,  communicate  to  others  in  the  lot, 

'  and  the  disease  is  of  such  a  natnre  as  to  ren- 
der the  stock  infected  with  it  absolutely  worth- 
less, such  a  defect  is  covered  by  an  implied 
warranty;  and  the  vendee,  in  a  suit  for  dam- 
ages growing  out  of  a  breach  of  such  war- 
ranty, is  entitled  to  recover  the  purchase  price 
of  all  the  stock  thus  lost,  together  with  expenses 
that  he  has  properly  and  reasonably  incurred  in 
qaarantining  stock  to  prevent  a  spread  of  the 
disease,  and  in  doctoring  and  In  ouierwise  tak- 
ing care  of  them. 

5.  It  is  error  in  the  conrt  to  refuse  to  charge 
a  special  written  reqnest  made  by  defendanrs 
connsel,  which  is  legal  and  adjusted  to  a  dis- 
tinct matter  in  issue,  involving  plaintiCFs'  right 
to  recover,  although  the  principle  of  such  re- 
qnevt  may  be  covered  in  general  and  abstract 
terms  by  other  instructions  of  the  conrt;  the 
case  being  a  close  one,  under  the  evidence,  and 
ita  pressure  being  to  a  considerable  extent  npon 
the  matter  as  to  which  the  request  was  made. 

6.  Otiier  than  as  above  indicated,  there  was 
no  material  error  in  any  of  the  grounds  of  the 
motion  for  a  new  trial. 

(Syllabus  by  the  Court) 

Error  from  city  court  of  Richmond  county; 
W.  V.  Eve,  Judge. 

Action  by  Waterman  ft  Go.  against  J.  W. 
Snowden.  There  was  a  Judgment  for  plain- 
tUTs,  and  defendant  brlnge  error.     Reyersed. 

S.  B.  Baxter  and  3.  R.  Lamar,  for  plaintlfl 
In  error.  Fleming  &  Alexander  and  P.  J. 
Sullivan,  for  defendants  in  error. 

LEWIS,  J.  Waterman  ft  Co.  sued  Snow- 
den for  breach  of  implied  warranty  as  to  the 
aonndness  of  certain  live  stock  sold  by  de- 
fendant to  plaintiffs,  the  suit  being  brought 
by  attachment  lipon  the  ground  that  defend- 
ant resided  out  of  the  state.  In  the  petition 
and  the  amendment  thereto  it  was  alleged 
that  the  defendant  sold  plaintUCs  a  car  load 
of  stock  for  the  sum  of  $2,035,  which  buqi 
was  paid  in  cash  by  plaintiffs;  that  the  sale 
of  the  stock  was  made  without  any  warranty 
whatever,  but  under  a  general  warranty  Im- 
plied by  law  as  to  soundness,  etc.;  that  after 
the  delivery  of  the  stock  to  Waterman  &  Co., 
and  without  fault  on  their  part,  the  disease 
of  glanders,  or  other  similar  deadly  disease, 
appeared  In  said  car  load  of  stock,  and  ren- 
dered the  same  wholly  and  utterly  worthless, 
and  that  the  disease  had  already  Infected  the 
stock  before  they  were  sold  to  Waterman  & 
Co.,  and  at  the  time  of  the  sale  they  were 
unsoimd  and  utterly  worthless,  but  that  this 
defect  was  not  then  patent;  that  Waterman 
ft  Co.  bad  been  to  an  expense  of  about  $600 
In  doctoring  and  keeping  said  stock,  by  rear 
son  of  Its  diseased  condition;  and  that  the 
defendant,  at  the  time  of  said  sale,  knew,  or 
ongbt  to  have  known,  of  the  defects  In  tbe 
stock.  The  defendant  answered,  admitting 
the  sale  of  the  stock  and  payment  therefor 
as  alleged,  but  denied  that  they  were  in- 
fected with  glanders,  and  that  if  they  ever 
did  become  so  Infected  It  was  after  the  sale, 
and  while  they  were  In  the  custody  of  the 


plaintiffs,  defendant  being  In  no  way  In 
fault  By  amendment  to  his  answer,  the  de- 
fendant alleged  that.  If  the  stock  was  so  In- 
fected as  charged  at  the  time  of  sale,  the 
fact  was  wholly  unknown  to  him,  and  before 
plaintiffs  accepted  the  stock  they  personally 
Inspected  them,  for  the  purpose  of  discover- 
ing If  they  were  sound  and  merchantable; 
that  they  relied  on  their  own  Judgment  as  to 
their  condition  In  making  said  purchase,  and 
thereby  waived  the  Implied  warranty  against 
latent  defects.  Tbe  defendant  also  travers- 
ed the  ground  of  the  attachment  The  Jury 
returned  a  verdict  finding  against  the  tray- 
erse,  and  further  finding  the  sum  of  $2,035 
in  favor  of  the  plaintiffs.  The  defendant 
made  a  motion  for  a  new  trial  on  several 
grounds,  which  were  overruled,  and  he  ex- 
cepted. 

1.  Among  the  grounds  of  the  motion  for  a 
new  trial  was  alleged  error  In  refusing  to 
charge  the  Jury  tbe  following  request  of 
counsel  for  defendant  below:  "Where  tbe 
seller  himself  has  no  knowledge  of  a  defect 
In  tbe  thing  sold,  and  where  tbe  seller  Is  free 
from  fraud,  the  law  implies  no  warranty  of 
quality  upon  the  sale  of  a  specific  article  then 
present  and  actually  Inspected  and  examined 
by  the  purchaser  at  and  before  completing 
the  sale.  If  you  believe  from  the  evidence 
that  Snowden  was  not  guilty  of  any  fraud 
In  the  sale  of  tbe  mules,  and  did  not  know 
or  suspect  that  they  were  affected  with 
glanders  or  other  disease,  and  that  Water- 
man ft  Co.,  during  the  progress  of  the  nego- 
tiation, actually  Inspected  and  examined  tbe 
mules  for  themselves,  and  relied  npon  their 
own  Judgment,  the  law  implies  no  warranty 
upon  which  Waterman  &  Co.  can  recover 
after  tbe  sale  was  actually  executed  by  the 
delivery  of  the  mules  to  Waterman  &  Co., 
and  tbe  payment  of  the  money  by  Waterman 
ft  Co.  to  Snowden."  When  this  case  was  here 
before  (see  100  Ga.  688,  28  a  B.  121)  It  was 
decided  by  this  conrt  that  "a  breach  of  an 
implied  warranty  tbat  goods  sold  are  'mer- 
chantable and  reasonably  suited  to  the  use 
intended'  may  arise  when  the  goods,  because 
of  a  defect  which  could  not,  in  tbe  exercise 
of  due  caution,  be  detected,  are  totally  use- 
less and  worthless,  though  In  point  of  fact 
tbe  seller  was  Ignorant  of  the  existence  of 
such  defect"  It  Is  not  contended  In  this 
case  that  there  was  any  express  warranty 
by  tbe  vendor,  but  section  S566  of  the  Clyil 
Code  declares  tbat  In  all  cases,  unless  ex- 
pressly or  from  the  nature  of  the  transac- 
tion excepted,  the  vendor  warrants  that  the 
article  sold  is  merchantable  and  reasonably 
suited  to  the  use  Intended.  The  decision 
above  dted  setties  tbe  question  that  the  Ig- 
norance of  the  vendor  of  a  defect  which 
renders  the  goods  totally  worthless  cannot 
relieve  him  of  his  obligation  arising  under 
this  implied  warranty  Imposed  by  the  stat- ' 
ute.  The  same  section  of  the  Code  cited  de- 
clares that.  If  there  is  no  express  covenant 
of  warrantyi  tbe  purchaser  must .  exercise 
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eantlon  in  detectluK  defects.  It  is  not  con- 
tended that  the  plaintiffs  could,  by  the  exer- 
cise of  any  sort  of  diligence,  have  detected, 
when  they  purchased  these  mules,  that  they 
were  infected  with  glanders  or  other  deadly 
disease.  It  is  insisted,  however,  by  the 
plaintiff  in  error,  that,  inasmuch  as  they 
made  a  personal  Inspection  and  examination 
of  the  stock  before  purchasing,  this  was 
equivalent  to  buying  upon  their  own  judg- 
ment, and  amounted  to  a  waiver  of  the  hn- 
plied  warranty.  The  law  imposes  upon  the 
vendee  the  duty  of  exercising  caution  in  de- 
tecting defects,  and  hence  it  is  a  well-estab- 
lished rule  that  where  the  defect  Is  patent, 
or  could  have  been  ascertained  by  the  exer- 
cise of  diligence,  there  can  be  no  recovery 
apon  the  ground  of  an  Implied  warranty. 
In  all  such  cases  the  doctrine  of  caveat 
emptor  applies.  But,  in  cases  of  latent  de- 
fects, the  existence  of  which  cannot  be  as- 
certained by  an  examination  of  the  property, 
the  law  protects  a  purchaser,  by  imposing 
upon  the  vendor  an  implied  warranty,  when- 
ever the  defect  is  of  such  a  nature  as  to  ren- 
der the  article  sold  nnsuited  to  the  use  in- 
tended. In  cases  of  latent  defects,  there- 
fore, the  doctrine  of  caveat  venditor  applies. 
To  contend  that  when  a  purchaser,  in  the 
exercise  of  the  caution  imposed  upon  him  by 
the  statute,  maJces  a  personal  examination 
of  the  property  before  trading,  in  order  to 
ascertain  If  any  patent  defects  exist,  he 
thereby  waives  the  right  to  plead  an  im- 
plied warranty  growing  out  of  a  latent  de- 
fect, would  be  contrary  to  the  spirit,  reason, 
and  letter  of  the  law.  In  the  case  of  Miller 
T.  Moore,  83  Ga.  684,  10  S.  B.  360,  it  was  de- 
cided by  this  court  that  Inspection  by  the 
vendee  of  goods  before  acceptance  will  ex- 
clude from  the  warranty  all  patent  defects, 
but  it  will  have  no  Influence  on  those  which 
are  latent  It  Is  true,  one  of  the  plaintiffs 
stated  in  his  testimony  Uiat  he  purchased  on 
bis  own  Judgment,  but  he  also  stated  that 
be  waived  nothing;  and  a  fair  construction 
of  his  evidence  on  this  point  is  that  he  sim- 
ply meant,  so  far  as  the  condition  and  qual- 
ity of  the  mules  appeared  at  the  time  of  the 
purchase,  he  bought  upon  his  own  Judgment, 
but  that  he  did  not  mean  thereby  to  waive 
a  fatal  defect  so  latent  in  its  nature  that  it 
could  not  be  disclosed  by  a  personal  exam- 
ination of  the  property.  We  think,  .there- 
fore, that  the  court  did  right  in  refasing  to 
give  In  charge  the  above  request 

2,  Counsel  for  defendant  upon  the  trial  at 
the  case,  objected  to  testimony  showing 
what  were  the  expenses  Incurred  by  plain- 
tiffs in  having  to  isolate  stock,  growing  out 
of  the  fact  that  they  had  sent  six  of  tbeir 
mules  bought  of  defendant  directly  after  the 
purchase,  with  other  stock  of  theirs,  to  an- 
other section  of  the  state,  and,  after  learning 
that  some  of  the  mules  remaining  on  hand 
were  infected  with  a  deadly  disease,  fearing 
that  these  six  sent  off  were  likewise  infected, 
they  iocurred  an  expense  of  eight  or  nine 


hundred  dollars  in  keeping  them  Isolated,  so 
as  not  to  spread  the  disease.  The  only  alle- 
gation in  the  petition  with  reforence  to  any 
expense  incurred  by  plaintiffs  Is  that  about 
$600  were  expended  In  doctoring  and  keeping 
the  stock  by  reason  of  its  diseased  condition. 
It  appears  from  the  testimony  that  there 
were  twenty-two  mnles  purchased  of  defend- 
ant Directly  after  this  purchase,  six  of 
these  mules  were  sent  from  Macon  further 
Bonth,  with  other  stock  owned  by  the  plain- 
tiffs. These  six  mules  never  became  infect- 
ed with  the  glanders,  but  plaintiffs,  fearing 
that  they  had  in  their  system  the  seeds  of 
the  disease,  kept  them  and  the  other  stock 
shipped  with  them  isolated,  and  would  not 
put  them  upon  the  market  for  sale,  or  other- 
wise use  or  dispose  of  them,  until  all  danger 
from  the  disease  had  disappeared.  The  six- 
teen mules  tliat  remained  on  their  hands  in 
Macon  developed  glanders^  or  some  other 
deadly  disease  which  was  infectious.  All 
these  mules  were  lost  in  consequence  of  the 
disease.  They  either  died  from  the  disease, 
or  were  killed  in  consequence  of  it  to  pre- 
vent its  spread.  The  veterinary  surg^n's 
bill  and  other  expenses,  bicnrred  in  doctoring 
and  Isolating  these  sixteen  mules,  by  reason 
of  their  diseased  condition,  amounted  to  be- 
tween four  and  five  hundred  dollars.  Mani- 
festly this  was  the  expense  sued  for  by  the 
plaintiffs  in  their  declaration,  which  lias  no 
reference  whatever  to  expenses  incurred  in 
attending  to  that  poitiou  of  the  stock  bought 
which  had  never  become  diseased,  and  also 
in  attending  to  other  stock  of  the  plaintiffs 
not  Included  in  the  purciuue.  It  was,  there- 
fore, manifest  error  for  the  court  to  admit 
testimony  showing  what  snch  expenses  were. 
The  only  reply  made  to  this  by  connsel  for 
defendants  in  error  was  that  the  admission 
of  this  testimony  worked  no  harm  to  the 
defendant  below,  tor  the  reason  that  the 
amount  of  the  verdict  found  by  the  Jury 
could  have  been  reached  by  them  without 
Including  this  additional  expense  of  eight  or 
nine  hundred  dollars.  It  is  contended  tliat 
the  verdict  was  reached  in  this  way:  The 
testimony  shows  that  |2,085  was  paid  for  22 
mules,  or  $92.C>0  each;  16  of  them  died  from 
glanders,  entailing  a  loss  of  $1,480;  $416  was 
expended  in  taking  care  of  the  18  mnles  that 
died,  making  a  total  loss  of  $1,896;  interest 
on  this  last  amount  from  the  time  of  tile 
loss  to  the  date  of  the  verdict  would  more 
than  equal  the  difference  between  the  $1,896 
and  the  amount  of  the  verdict  The  answer 
to  this,  however,  is  that  the  Jury  by  their 
verdict  expressly  stipulated  that  it  was  with- 
out Interest  and,  in  order  to  reach  their  find- 
ing, they  necessarily  bad  to  include  some 
other  item  of  damages  besides  those  ros- 
tained  by  the  plaintiffs  and  med  for  in  their 
declaration. 

8.  Another  ground  In  the  motion  is  that  the 
court,  after  giving  in  charge  the  following 
request:  "I  charge  you  that  the  plaintiffs 
cannot  in  an  action  for  breach  of  warranty. 
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recover  the  value  of  any  stock  which  was 
not  infected  at  the  time  of  the  sale  and  war- 
rauty,  but  which  became  infected  after- 
wards, even  though  that  Infection  resulted 
from  contact  with  a  portion  of  the  stoclt 
which  was  infected  at  the  time  of  the  sale," 
— qualified  the  same  by  charging  as  follows: 
"I  give  you  that,  with  the  qualification  I 
gave  you  before,  that  if,  after  the  disease 
became  apparent,  the  plaintiffs  exercised  all 
ordinary  caie  and  diligence  in  preventing  the 
spread  .of  the  disease,  and  its  being  communi- 
cated to  others  not  infected,  then  they  have 
complied  with  all  that  the  law  requires,  and, 
if  the  disease  developed  a  short  time  after 
the  sale  and  after  the  exposure,  then  yon  can 
infer  from  these  facts  the  existence  of  the 
seed  in  those  then  developed."  Error  is  as- 
signed on  the  qualification  of  the  cliarge 
upon  the  ground,  first,  tliat  it  contained  an 
expression  of  opinlo^  on  the  evidence.  A 
material  issue  between  the  plaintiffs  and  de- 
fendant was  whether  or  not  this  stock,  or 
any  portion  of  it,  was  Infected  with  the  dis- 
ease at  the  time  of  the  purchase;  it  being 
contended  by  the  plaintiffs  on  the  one  hand 
that  it  was,  and  by  the  defendant  on  the 
other  that  it  was  not,  and  that,  if  the  stock 
liad  glanders,  the  disease  was  contracted 
after  the  sale.  If  the  disease  developed  a 
sliort  time  after  the  sale^  that  was  a  circum- 
stance for  the  Jury  to  consider  in  determin- 
ing tlie  question  for  themselves  as  to  whether 
or  not  the  seeds  of  the  disease  existed  when 
the  sale  was  madei  But  as  to  whether  or 
not  the  Jury  could  Infer  from  these  facts  and 
circumstances  the  existence  of  the  main  fact 
in  issue  was  a  question  for  them  to  decide. 
The  expression  of  the  court,  if  not  an  opinion 
as  to  what  had  been  proven,  certainly  was 
an  opinion  upon  the  weight  which  the  Jury 
conid  give  to  circumstantial  evidence  in  the 
case  in  establishing  the  .main  fact  in  issue. 

4.  It  was  further  contended  by  counsel  for 
plaintiff  in  error  that  the  court  should  have 
given  the  above  request  without  any  qualifi- 
cation at  all.  The  charge  requested  was  not 
a  correct  measure  of  damages,  for  it  limited 
the  Jury  to  a  consideration  only  of  damages 
to  such  of  the  stock  as  Iiad  the  disease  at  the 
time  of  the  sale,  and  precluded  them  from 
considering  damages  resulting  to  the  other 
mules  not  Infected  at  the  time  of  sale,  but 
wliich  caught  the  disease  after  the  sale  from 
those  that  were  diseased  when  the  purchase 
was  made.  All  damages  which  accrue  as  a 
direct  and  natural  consequence  of  a  breach 
of  warranty,  whether  express  or  implied,  are 
recoverablfe  A  natural  consequence  of  stock 
Infected  with  glanders  is  to  communicate  it 
to  aU  other  stock  with  which  the  diseased 
animal  comes  In  contact.  In  2  Sedg.  Dam. 
7fl9,  It  is  declared:  "Where  animals  sold  are 
warranted  free  from  disease,  loss,  through 
communication  of  disease  to  other  animals 
of  the  purchaser,  may  be  recovered.  It  is 
not  necessary  to  the  recovery  of  such  dam- 
ages to  show  that  the  vendor  knew  that  the 
SI  S.E.— 8 


diseased  animal  was  to  be  placed  wMb  others 
belonging  to  the  plaintiff.  The  defendant  is 
presumed  to  anticipate  that  the  animals  he 
sells  will  be  placed  with  others,  as  a  natural 
consequence  of  his  act  The  expense  of 
nursing  and  curing  other  animals,  which  coo- 
tract  disease  from  those  sold,  may  be  recov- 
ered." U  any  of  the  sto<^  sold,  therefore, 
was  infected  with  a  deadly  and  contagious 
disease,  which  was  communicated  to  other 
stock  of  the  plaintiffs,  whether  before  or 
after  the  sale.  It  would  give  a  right  of  action 
for  damages  for  all  the  stock  of  the  plaintiffs 
that  had  thus  been  lost  from  the  effects  of 
the  contagion,  provided  the  plaintiffs,  by  the 
exercise  of  ordinary  care,  could  not  have 
avoided  the  injury  thus  sustained.  Plain- 
tiffs would  further  be  entitled  to  recover,  not 
only  for  such  loss,  but  aleo  any  expenses  that 
were  properly  and  reasonably  inctirred  in 
taking  care  of  the  stock,  trying  to  cure  them, 
and  endeavoring  to  prevent  them  from 
spreading  the  disease  to  other  animals. 
While  damages  resulting  from  a  spread  of 
the  disease  and  Its  communication  to  those 
animals  not  infected  at  the  time  of  the  sale 
are  not  specifically  set  forth  In  the  petition, 
yet  the  case  on  the  trial  seems  to  have  been 
treated  by  both  parties  as  if  this  matter  was 
in  issue. 

5.  Error  la  assigned  upon  the  refusal  of 
the  court  to  charge  the  following  request  of 
defendant's  counsel:  "If  you  believe  thai 
proper  prudence  required  that  eacdi  of  the 
mules  should  be  Isolated  from  every  other  in 
the  suspected  lot  bought.  It  was  the  duty  of 
Waterman  &  Co.  so  to  Isolate  them;  and  if, 
as  a  result  of  failing  so  to  isolate  them,  yoa 
find  that  the  disease  was  spread  -from  one 
mule  to  the  other,  then  I  charge  you  that 
Waterman  &  Co.  cannot  recover  for  the  dam- 
ages occasioned  by  such  spread  of  the  dis- 
ease." We  think  this  request  Should  have 
been  given.  It  appeared  from  the  testimony 
In  the  case  that  the  six  mules  which  were 
removed  from  the  lot  soon  after  the  purchase 
never  contracted  the  disease.  It  would  have 
been  a  most  remai'kable  coincidence  If,  at  the 
time  of  the  sale,  sixteen  of  the  mules  were 
diseased  and  six  were  sound,  for  plaintiffs  to 
have  happened  to  have  selected  from  the  lot, 
without  any  knowledge  whatever  Otf  the  dis- 
eased condition  of  the  stock,  the  six  sound 
mules  to  be  Bhlm)ed,  and  left  the  sixteen  dis- 
eased ones  on  hand.  It  was  therefore  con- 
tended with  great  force  by  the  plaintiff  In 
error  that  such  a  thing  was  impossible,  un- 
der the  law  of  probabilities,  and  that  some, 
at  least,  of  the  sixteen  mules  must  have  beat 
perfectly  sound  when  sold.  It  was  further 
contended  that  due  diligence  required  that 
the  plaintiffs,  as  soon  as  they  dlscoveredthat 
any  of  the  stock  was  hrfected  with  a  con- 
tagions disease,  deadly  In  its  nature,  ahonld 
have  isolated  the  mules  and  kept  them  sepa- 
rate, so  as  to  prevent  a  spread  of  the  disease. 
As  to  what  due  diligence  required,  under  all 
the  circumstances  of  the  case,  was  a  question 
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of  fact  for  the  Jury.  No  damages  should 
have  been  recoTered  that  resulted  from  the 
negligence  of  the  plaintiffs.  The  specllic 
charge  requested  was  legal,  and  was  adjust- 
ed to  a  very  material  and  distinct  matter  In 
Issue.  The  case  was  a  close  one,  under  the 
evidence  on  this  particular  point,  and  Its 
pressure  was  upon  the  matter  as  to  which 
the  charge  was  asked.  In  such  a  ca^e  this 
court  has  decided  In  Railroad  Co.  y.  Johnson, 
90  Ga.  501,  16  S.  B.  40,  that  the  refusal  to 
give  such  a  request  In  charge  la  ground  for 
a  new  trial,  although  In  principle,  and  in  gen- 
eral and  more  abstract  terms,  it  iaaj  be  cov- 
ered by  other  Instructions  given  by  the  court 

Eirror  was  also  assigned  upon  the  refusal 
of  the  court  to  give  In  charge  the  following 
request  of  defendant's  counsel:  "If  you  find 
that  proper  prudence  required  that  each  mule 
should  have  been  separated  from  every  oth- 
er, and  If  you  find  from  the  evidence  that  It 
was  Impro])er  to  allow  them  to  run  In  a  pen 
together,  and  that  after  Waterman  &  Co. 
suspected  that  the  mules  were  infected  with 
glanders  they  were  allowed  to  remain  togeth- 
er, and  that  by  reason  thereof  the  disease 
was  communicated  from  one  to  the  other, 
and  thereby  more  mules  died  than  would 
otherwise  have  died,  then  Waterman  &  Co. 
cannot  recover,  even  though  they  may  have 
turned  the  matter  over  to  a  veterinary  sur- 
geon, who  let  the  mules  remain  in  a  pen  to- 
gether without  this  Individual  separation  or 
Isolation."  We  do  not  think  there  was  error 
In  refusing  this  request  as  made,  because  it 
embodies  the  Idea  that  if  the  spread  of  the 
disease  was  the  result  of  plaintiffs'  negli- 
gence, and  thereby  more  mules  died  than 
would  otherwise  have  been  lost,  then  there 
could  be  no  recovery  at  all.  Of  course,  this 
would  not  preclude  a  recovery  for  the  loss  of 
such  of  the  animals  as  were  infected  with 
the  disease  at  the  time  of  the  purchase,  but 
would  only  prevent  a  recovery  of  such  dam- 
ages as  were  oocasloaed  by  a  communication 
of  the  disease  to  others  which  were  not  In- 
fected at  the  time  of  the  sale. 

6.  There  were  several  other  grounds  in  the 
motion,  but  we  do  not  think  they  Involve 
sufficient  merit  to  require  any  consideration, 
except  to  say  that,  other  than  as  herein  Indi- 
cated, there  was  no  material  error  in  any 
of  the  rulings  of  which  complaint  la  made. 
Judgment  reversed. 


a05  On.  871) 

EBRR  T.  GEORGIA  R.  CO. 
(Snpreme  Court  of  Georgia.    July  20,  189&) 

Cabbibks — Dahaob  to  Qoods  Shippbd. 

An  action  for  damages  to  goods  broneht 
against  a  railroad  company  under  Bectlon  2^8 
of  the  Civil  Code  Is  not  maintainable  when  it 
affirmatiyely  appears  that  the  goods  in  question 
were  consigned  from  a  point  beyond  the  limits 
of  this  state  nnder  a  contract  stipulating  for 
their  delivery  at  a  point  within  this  state  which 
could  not,  in  the  nsual  and  ordinary  conrse  of 
transportation,  be  reached;  and  was  not  intend- 
ed to  be  reached,  by  the  defendant's  railroad. 


If  it  incnrred  liability  for  damaging  the  goods 
while  being  transported  on  its  line  from  the 
point  to  which  they  had  been  consigned  under 
a  contract  of  that  kind  to  one  of  its  stations, 
snch  liability  could  be  established  only  by  bring- 
ing a  proper  action,  and  supporting  the  same 
by  appropriate  evidence. 

(Syllabns  by  the  Court.) 

Error  from  superior  court,  Dekalb  county; 
J.  S.  Candler,  Judge. 

Action  by  J.  B.  Kerr,  by  his  next  friend, 
against  the  Georgia  Railroad  Company. 
Judgment  for  defendant  Plaintiff  brings 
error.     Affirmed. 

J.  N.  Glenn  and  J.  L.  O.  Kerr,  for  plaintiff 
In  error.  Jos.  B.  &  Bryan  Gumming  and  M. 
A.  Candler,  for  defendant  in  error. 

LUMPKIN.  P.  J.  The  St  Louis,  Alton  * 
Terre  Haute  Railroad  Company  undertook 
and  agreed  with  one  J.  N.  Hall  to  transport 
a  car  load  of  goods  from  Murphysboro,  IlL, 
to  Atlanta,  Ga.,  the  consignee  being  J.  B. 
Kerr.  It  was.  In  behalf  of  the  company 
above  mentioned  and  its  connecting  lines, 
expressly  stipulated  In  the  bill  of  lading  that 
the  contract  therein  embraced  "will  be  ac- 
complished, and  the  liability  of  the  compa- 
nies as  common  carriers  thereunder  wUl 
terminate,  on  the  arrival  of  the  goods  or 
property  at  the  station  or  depot  of  delivery." 
Kerr,  the  consignee,  resided  at  Decatur,  Ga., 
a  station  on  the  line  of  the  Georgia  Railroad, 
and  really  desired  the  goods  to  be  delivered 
to  him  at  that  place.  It  appears,  however, 
beyond  question,  that  Atlanta,  the  point  of 
destination  designated  In  the  original  con- 
tract of  shipment  could  not  conveniently 
be  reached,  and  was  not  by  the  terms  of  that 
contract  Intended  to  be  reached,  by  trana- 
portlng  the  goods  over  any  portion  of  the 
line  of  the  Georgia  Railroad  Company.  In 
other  words,  the  company  last  mentioned 
-was  not  one  of  the  connecting  lines  over 
which  it  was  contemplated  .by  the  parties 
the  goods  should  be  transported  in  order  to 
reach  the  point  of  destination  named  in  the 
bill  of  lading.  When  the  goods  reached  At- 
lanta, this  company  took  charge  of  thie  car, 
and  transported  it  to  Decatur.  The  evi- 
dence does  not  disclose  why  or  at  whose  In- 
stance it  did  this,  except  that  in  a  receipt 
acknowledging  payment  of  its  own  freight 
charges  and  those  which  had  accrued  up  to 
the  time  when  the  car  reached  Atlanta,  the 
Southern  Railway  Company  is  designated  as 
the  consignor  which  delivered  the  car  to  the 
Georgia  Railroad  Company.  Whether  the 
goods  were  In  bad  order  when  received  by 
the  latter  company  does  not  appear,  nor  Is 
there  any  evidence  showing  that  it  receipted 
for  them  aa  in  good  order,  or,  indeed,  re- 
ceipted for  them  at  alL  Upon  opening  the 
car  at  Decatur,  the  goods  were  found  to 
have  been  very  serlonaly  damaged,  bnt 
when,  where,  or  by  what  means  was  not 
shown. 

Kerr  brought  in  tiie  city  court  of  Dekalb 
county  an  action  against  the  Georgia  Rail- 
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road  Company,  and  obtained  a  verdict,  whicti 
was,  on  certiorari  to  the  superior  court  of 
tbat  county,  set  aside;  and  of  this  he  com- 
plains In  his  bill  of  exceptions.  The  record 
discloses  with  certainty  that  his  action  was 
predicated  upon  section  2298  of  the  CItU 
Code,  which  reads  as  follows:  "When  there 
are  several  connecting  railroads  under  dif- 
ferent companies,  and  the  goods  are  intend- 
ed to  be  transported  over  more  than  one  rail- 
road, each  company  shall  be  responsible 
only  to  its  own  terminus  and  until  delivery 
to  the  connecting  road;  the  last  company 
which  has  received  the  goods  as  'In  good 
order"  shall  be  responsible  to  the  consignee 
for  any  damage,  open  or  concealed,  done  to 
the  goods,  and  such  companies  shall  settle 
among  themselves  the  question  of  ultimate 
liability."  We  are  quite  clear  that,  if  Kerr 
bad  any  cause  of  action  at  all  against  the 
Georgia  Railroad  (Company,  it  was  not  main- 
tainable under  this  section.  It  unquestiona- 
bly refers  to  shipments  over  connecting 
lines  of  railroad  over  each  of  which  the 
goods  must  pa38,  and  are  intended  to  pass. 
In  order  to  reach  the  point  of  destination 
specified  in  the  contract  of  shipment  As  to 
this  consignment  from  Murphysboro,  IlL,  to 
Atlanta,  Qa.,  the  Georgia  Railroad  could  not 
possibly  have  been  Intended  to  be  one  of 
such  connecting  lines,  and  therefore  the 
phrase  "the  last  company  which  has  receiv- 
ed the  goods  as  'In  good  order,' "  as  used  in 
the  section  cited,  can  have  no.  bearing  upon 
a  case  of  this  kind.  The  decision  of  this 
court  In  Railroad  Co.  v.  Gann,  68  Ga.  350, 
Is  not  applicable  here,  for  It  appeared  in 
that  case  that  the  goods  for  Injury  to  which 
the  action  was  brought  were  billed  from  St. 
Lonis,  Mo.,  to  Athens,  Ga.,  and  the  contract 
of  shipment  contemplated  that  they  should 
reach  the  latter  place  by  being  transported 
over  the  Georgia  RaUroad.  The  case  of 
Western  &  A.  B.  Co.  v.  Exposition  Cotton 
Mills,  81  Oa.  B22,  7  8.  E.  916,  Is  directly  In 
point,  and  supports  the  conclusion  reached 
In  the  case  at  bar.  Judgment  afQrmed.  All 
the  Justices  concurring. 

(105  Ga.  38) 

KENBBICK  V.  KENDRICK. 
(Supreme  Court  of  Georgia.    July  21,  1898.) 

DlVOBCB — ^TltlJPORABT   ALIMOXT. 

1.  When  the  evidence  in  an  application  for 
temporary  alimony  filed  by  a  wife  pending  a 
libel  for  total  divorce  institnted  by  her  husband 
shows  that  tiie  wife  has  no  separate  estate,  it 
is  error  to  refuse  to  grant  an  order  fixing 
alimony  and  allowance  for  counsel  fees,  unless 
there  be  evidence  relating  to  the  cause  and 
circumstances  of  the  separation  showing  tacts 
which  would  anthorise  the  judge,  in  the  exer- 
dse  of  a  sound  discretion,  to  relieve  the  hus- 
band of  his  obligation  to  support  and  maintain 
his  wife. 

2.  When  the  evidence  introduced  is  to  the  ef- 
fect tliat  prior  to  the  marriage  the  wife  had 
been  a  prostitute,  and,  with  full  knowledge 
of  her  character  and  surroundings,  her  husband 
voluntarily  entered  into  a  contract  of  marriage 
with  her,  and  fully  condoned  a  subsequent  act 


of  impropriety  on  her  part  by  keeping  her  in 
his  home  and  continuing  to  live  with  her  as  his 
wife,  and  there  is  no  evidence  of  acts  or  cir- 
cumstances which  occasioned  the  separation 
other  than  those  so  within  his  knowledge,  and 
which  he  had  voluntariiy  and  fully  condoned,  it 
is  error  to  refuse  to  grant  temporary  alimony 
and  allowance  for  counsel  fees. 
(Syllabus  by  the  (3ourt.) 

Error  from  superior  court,  Ciobb  county; 
George  F.  Gober,  Judge. 

Suit  by  Lilla  P.  Kendrick  against  Charles 
H.  Kendrick  for  divorce  and  alimony.  EYom 
an  order  refusing  temporary  alimony,  plain- 
tiff brings  error.     Reversed. 

Fred  Morris  and  H.  B.  Moss,  for  plaintiff 
in  error.  Morris  &  Green  and  0.  D.  Phillipa, 
for  defendant  In  error. 

LITTLE,  J.  "Alimony  is  an  allowance  out 
of  the  husband's  estate,  made  for  the  support 
of  the  wife  when  living  separate  from  him." 
(TIv.  Code,  {  2456.  And  "on  the  hearing  of  an 
application  for  alimony  pending  a  libel  for 
divorce  by  the  husband  against  the  wife, 
the  fact  of  the  marriage  and  the  ability  of 
the  husband  to  support  his  wife  as  she  had 
been  accustomed  to  live  with  him,  were  con- 
trolling questions."  Jenkins  v.  Jenkins,  89 
Ga.  4S3.  Counsel  fees  are  allowed  as  a  part 
of  her  necessary  maintenance.  On  the  hear- 
ing of  an  application  for  temporary  alimony, 
the  merits  of  the  cause  are  not  in  issue. 
Civ.  Code,  {  2460.  These  are  the  plain  man- 
dates of  the  law,  instituted  to  protect  the 
wife.  They  arise  from  the  necessity  of  the 
case,  and  for  the  purpose  of  Insuring  her  a 
support  and  maintenance  pending  litigation; 
and,  when  she  is  without  separate  property, 
this  necessary  maintenance  is  to  be  provided 
by  him  who  alone  is  charged  by  law  with 
her  support  These  principles  are  alike  ap- 
plicable where  suits  for  divorce  have  been 
instituted  by  either  husband  or  wife,  and 
such  provision  for  her  support  should  be  con- 
tinued until,  after  legal  inquiry,  the  facts  on 
which  the  application  for  divorce  Is  predi- 
cated have  been  determined  by  the  Jury,  and 
the  marriage  relation,  which  is  not  to  be 
lightly  entered  into  by  any  man,  shall  have 
been  dissolved.  In  the  present  case  a  libel 
for  divorce  was  Instituted  by  the  husband, 
the  grounds  of  which  the  record  does  not 
disclose.  The  Institution  of  the  action  was 
followed  by  an  application  by  the  wife  for 
the  allowance  of  temporary  alimony,  and  k 
reasonable  sum  as  fees  of  her  counsel  to 
defend  the  divorce  suit  and  procure  an  order 
for  alimony.  An  allowance  for  either  pur- 
pose was  refused  by  the  presiding  Judge 
after  hearing  the  evidence  of  the  wife  as  to 
the  facts  of  the  separation,  and  of  counsri 
as  to  the  amoun^  necessary  to  procure  prop- 
er representation  for  her  defense  of  the  ac- 
tion for  divorce.  In  so  refusing,  under  the 
facts  as  they  appear  In  the  record,  we  think 
the  court  erred.  It  Is  true  that  the  wife  tes- 
tified she  had  been  a  prostitute  and  the  In- 
mate of  a  house  of  iU  fame  In  the  city  of 
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Atlanta  prior  to  her  marriage  witb  the  de- 
fendant; but  It  Is  also  tnie  that  she  testi- 
fied that  he  knew  these  facts,  visited  her  and 
cohabited  with  her,  prior  to  the  marriage.  It 
Is  true  that  she  testified  that  at  Christmas 
succeeding  their  marriage,  and  preceding  the 
suit  for  divorce,  she  became  Intoxicated  from 
drinking  whisky,  tore  off  her  clothes,  and 
was  carried  to  bed  by  her  husband  and  an- 
other man;  but  It  is  also  true  that  she  te»- 
tlfled  that  after  this,  and  until  the  month 
of  April  succeeding,  he  kept  her  In  his  home 
and  lived  with  her  as  his  wife,  and-  that  It 
was  only  after  her  return  from  a  visit,  dar- 
ing the  latter  month,  that  the  door  of  her 
husband's  home  was  barred  to  her  entrance. 
For  what?  If  it  was  because  she  had  been 
a  prostitute  before  her  marriage,  who  knew 
it  better  than  be  when  from  her  immoral 
surroundings  be  took  her  for  better  or  for 
worse?  When  he  gave  her  his  name  and 
made  her  bis  wife,  be  had  a  right  to  do  so. 
With  questions  of  taste  in  this  regard  the 
law  does  not  Interfere,  but  holds  the  hus- 
band, even  under  such  circumstances,  to  the 
obligation  into  which  he  had  entered  to  sup- 
port and  maintain  her  If  he  is  able;  and  It 
Is  only  for  her  Improper  acts  occurring  since 
be  assumed  that  obligation,  which  he  has 
not  condoned,  that  he  will  be  relieved  of  this 
duty,  If  she  Is  in  a  dependent  condition.  It 
is  true  that  her  conduct  at  Christmas  afford- 
ed a  reason  sufQclent  to  have  excluded  her 
from  any  decent  home,  but  If,  with  a  full 
knowledge  of  her  conduct,  he  continued  to 
live  with  her,  he  had  a  right  also  to  do  this; 
but  In  exercising  that  right  he  put  the  past 
behind  him,  and  could  look  only  to  her 
future  misconduct  for  a  legal  cause  of  com- 
plaint. Civ.  Code,  8  2429.  A  Judgment  ren- 
dered on  an  application  for  temporary  ali- 
mony involves  the  exercise  of  a  judicial  dis- 
cretion, and  it  is  provided  that  "the  Judge, 
In  fixing  the  amount  of  alimony,  may  inquire 
Into  the  cause  and  circumstances  of  the  sepa- 
ration rendering  the  alimony  necessary,  and 
In  his  discretion  may  refuse  it  altogether." 
Id.  {  2460.  Now,  we  are  to  ascertain  what 
the  cause  and  circumstances  of  the  separa' 
tlon  were,  from  the  evidence  alone  of  the 
wife,  because  she  was  the  only  witness  ex- 
amined on  this  point  She  testified  that  there 
was  no  cause  for  the  separation,  and  the  cir- 
cumstances were  that  she  was  denied  en- 
trance to  her  husband's  home  after  a  visit 
to  her  mother,  of  which  visit  the  husband 
had  knowledge.  We  do  not  know  that  these 
things  are  true.  Possibly  the  presiding  Judge 
may  not  have  thought  them  so  to  be;  but, 
if  he  did  not,  then  the  evidence  was  silent 
as  to  the  cause  and  circumstances  of  the 
separation,  and,  such  being  the  case,  the 
temporary  alimony  and  allowance  for  coun- 
sel fees  must  be  granted,  under  the  statute, 
as  the  Judge  la  only  authorized  to  refuse  to 
grant  alimony  when  the  cause  and  circum- 
stances of  the  separation  are  such  as  to 
make  It  proper  that  none  should  be  allowed 


In  the  exercise  of  a  sound  Judicial  discretion. 
We  are  of  the  opinion  that,  under  the  proof 
submitted,  the  application  for  temporary  ali- 
mony and  an  allowance  for  counsel  fees 
should  have  been  granted.  Judgment  re- 
Teraed.    All  the  justices  concurring 


(105  Ga.  S96) 
BARNWELL  v.  HANNAGAN. 
(Supreme  Court  of  Georgia.    July  21,  1888.) 

CbOSS-EXAMIKATION — IMPBACBMENT    OV    WiTliCSS. 

1.  "The  right  of  cross-examination,  thorough 
and  sifting,"  whi<A  "belongs  to  every  party  aa 
to  the  witnesses  called  against  him"  (Civ.  Code. 
{  5282),  shouid  not  be  abridged,  especially 
where  the  witness  is  the  opposite  party  to  the 
cause  on  trial,  and  has  testified  for  the  purpose 
of  making  oat  bis  own  case. 

2.  Where  an  effort  has  been  made  to  impeach 
a  witness  by  proof  of  his  general  bad  character, 
and  another  witness  is  offered  for  the  purpose 
of  sustaining  him,  the  questions  to  be  asked  the 
sustaining  witness  on  his  direct  examination 
are  those  which  are  prescribed  in  section  5293 
of  the  CivU  Code. 

(Syllabus  by  the  Court.) 

Brror  from  city  court  of  Brunswick;  S.  C. 
Atkinson,  Judge. 

Action  by  James  Hannagan  against  N.  H. 
Barnwell.  Judgment  for  plaintiff.  Defend- 
ant brings  error.     Reversed. 

Johnson  &  Krauss,  for  plaintiff  in  error. 
J.  D.  Sparks,  toe  defendant  in  error. 

FISH,  J.  ^e  are  not  disposed  to  disturb 
the  Judgment  below  upon  the  ground  tliat 
the  verdict  rendered  was  contrary  to  the  evi- 
dence, and,  but  for  the  errors  committed  by 
the  court  during  the  progress  of  the  trial  we 
should  let  the  verdict  stand.  The  plabitlff 
in  the  lower  court  sued  the  defendant  upon 
an  open  account,  a  part  of  which  was  for  224 
days'  work,  at  one  doUar  per  day.  The  bill 
of  particulars  attached  to  the  petition,  and 
the  plaintiff's  evidence,  showed  that  he  did 
not  claim  that  he  was  hired  by  the  defend- 
ant for  a  definite  period  of  service,  nor  that 
be  was  employed  by  the  week,  by  the  month, 
or  the  year;  but  his  claim  was  that  he  w^as 
to  work  for  the  defendant  whenever  his  serv- 
ices were  desired  by  the  latter,  and  to  be 
paid,  at  the  rate  of  one  dollar  per  day,  when- 
ever be  did  so  work.  It  is  alleged  in  the  mo- 
tion for  a  new  Mai  that  the  court  erred  In 
excluding  certain  questions  which  were  pro- 
IK>unded,  oa  cross-examination,  by  counsel 
for  the  defendant  to  the  plaintiff,  who  was  a 
witness  in  his  own  behalf.  Counsd  for  the 
defendant  asked  the  plaintiff  the  following 
question:  "Tou  say  that  the  first  work  you 
did  for  (Japisln  Barnwell  was  putting  up  a 
fence?  Where  vras  it  and  bow  long  were 
you  engaged  in  building  it,  and  what  work 
did  yon  do  on  the  fencer*  The  court  re- 
fused to  have  the  question  answered,  upon 
the  ground  that  the  defendant,  Barnwell,  had 
no  right  to  go  Into  particulars  of  the  work  of 
the  plaintiff.  Oonnsel  for  defendant  also 
asked  this  witness:   "What  work  did  you 
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do  for  the  defendant,  nnder  the  contract 
wbich  yon  claim  in  this  caae,  during  the 
month  of  February,  1886?"  The  same  ques- 
tion -was  asked  with  respect  to  each  of  the 
Other  montihs  in  which  the  plaintiff  claimed 
to  have  worked  for  the  defendant  The  court 
refnsed  to  comiiel  or  allow  said  witness  to  an- 
swer any  or  either  of  the  said  questions. 
The  court  made  the  same  ruling  with  refer- 
ence to  the  following  questions:  "What  lar 
bor  or  work  did  you  perform  for  the  defend- 
ant In  order  to  earn  the  money  you  claim  In 
this  case  as  due  you?"  "What  was  the  Char- 
acter of  the  work  you  did  for  the  defendant 
for  which  you  say  he  was  to  pay  you  one  dol- 
lar per  day?"  It  does  not  appear  that  either 
of  these  questions  was  ruled  ont  because  it 
covered  ground  which  bad  already  been  gone 
over  upon  cross-examination,  but  the  court 
seems  to  hare  put  its  mllngs  upon  the  ground 
that  the  defendant  bad  no  right  to  go  into 
particulars  of  the  work  which  the  plaintiff 
claimed  to  have  performed.  We  think  the 
court  erred  In  excluding  these  questions. 
"The  right  of  cross-examinatk>n,  thorough 
and  sifting,  belongs  to  every  party  as  to  the 
witnesses  called  against  him."  Oiv.  Code, 
I  52S2.  -  The  rulings  complained  of  tended  to 
abridge,  if  not  destroy,  this  right  The  ques- 
tions were  not  irrelevant  A  part  of  the 
plaintifTs  cause  of  action  was  224  days'  work 
for  the  defendant  performed  at  irregular 
times,  at  one  dollar  per  day.  According  to 
the  plaintiff's  own  theory,  he  was  only  en- 
titled to  recover  for  actual  work  performed 
by  him  for  the  defendant  He  sued  for  18 
days'  work  in  Febmary,  1896,  21  days'  work 
<o  March,  1896,  and  so  many  days'  work  in 
eadi  of  several  other  months.  The  defend- 
ant denied  that  the  plaintiff  worked  for  him 
at  aU.  Whether  the  plaintiff  worked  during 
the  month  of  Febmaiy,  1885,  and,  if  so, 
whether  he  worked  for  the  defendant  and, 
it  during  tliat  month  he  worked  for  the  de- 
fendant how  many  days  he  actually  so  work- 
ed, were  all  material  questions.  To  force 
the  defendant  to  accept  the  witness'  state- 
ment that  he  worked,  without  allowing  any 
details  as  to  what  he  really  did  to  be  drawn 
from  him  on  cross-examination,  was  to  deny 
to  the  defendant  the  right  to  a  thorough  and 
dftlng  cross-examination  upon  the  very  mat- 
ter in  Issue,  viz.  whether  the  plaintiff  really 
worked  for  the  defendant  when  he  daimed 
to  have  so  worked,  or  not.  The  defendant 
was  not  bound  to  accept  the  witness'  state- 
naent  or  conclusion  that  he  worked  for  him, 
bnt  was  entitled  to  a  disclosure  of  facts  as 
to  what  the  idalntlff  really  did;  so  that  the 
Jury  trying  the  case  might  detennlne  wheth- 
er what  the  witness  called  work  was  In  fact 
work,  and  also,  if  work,  whether  It  was  for 
the  defendant  Suppose  the  plaintiff  had  tes- 
tified that  be  worked  for  the  defendant  upon 
a  certain  day;  wouM  not  the  defendant  then 
have  had  the  right  to  ask  him  where  he  wah 
on  that  day,  what  be  did,  and  questions  of 
a  sfanflar  diaracter?    Possibly  tt  might  be 


developed  by  such  questions  that  the  plaintiff 
did  not  work  at  all  on  that  day,  or,  if  he  did 
work,  he  worked  for  himself  or  for  some 
person  other  than  the  defendant  "It  is  the 
duty  of  the  court  both  to  protect  the  witness 
nnder  cross-examination  from  being  unfairly 
dealt  with,  and  to  allow  a  searching  and 
skillful  test  of  his  InteUlgence,  memory,  ac- 
curacy, and  veracity.  As  a  general  rule.  It 
is  better  that  croBs-examlnatlon  should  be 
too  free  than  too  restricted."  Harris  v.  Kail- 
road  Co.,  78  6a.  625,  526,  3  S.  E.  355,  868. 
This  general  rule  Is  particularly  applicable 
where  the  witness  under  examination  Is  a 
party  to  the  cause  of  action,  and  is  undertak- 
ing to  make  out  his  case  by  his  own  testi- 
mony. 

2.  One  ground  of  the  motion  for  a  new  trial 
Is:  "Because  the  court  erred  in  refusing  to 
allow  the  movant  to  sustain  the  w^Hness  Alice 
Westmoreland  by  proof  of  her  good  charac- 
ter for  truth  and  veracity  merely,  it  not  being 
contended  that  her  character  in  other  re- 
spects was  good.  That  movant  produced  a 
number  of  witnesses,  and  offered  to  prove  by 
them  that  they  knew  the  said  Alice  West- 
moreland, and  Icnew  her  character  for  truth 
and  veracity;  that  her  character  for  tmth 
and  veracity  was  good;  and  that  from  that 
character  they  would  believe  her  ui>on  oath." 
Section  5203  of  the  Civil  Code  provides  that 
"a  witness  may  be  Impeached  as  to  his  gen- 
eral bad  character.  The  Impeaching  witness 
should  first  be  asked  as  to  his  knowledge  of 
the  general  (Aaracter  of  the  witness,  and 
next  as  to  what  that  character  Is,  and  lastly 
he  may  be  asked  If,  from  that  character,  he 
would  believe  him  upon  his  oath.  The  wit- 
ness may  be  sustained  by  similar  proof  of 
character."  We  understand  the  words,  "The 
witness  may  be  sustained  by  similar  proof 
of  character,"  taken  in  connection  with  the 
preceding  part  of  this  section,  to  mean  that 
as  the  Impeaching  evidence  must  be  In  refer- 
ence to  the  general  bad  character  of  the  wit- 
ness, and  not  as  to  his  bad  character  for  ve- 
racity, honesty,  or  any  other  separate '  ele- 
ment of  diarscter,  the  sustaining  evidence 
must  be  as  to  his  general  character,  and*  not 
as  to  his  character  for  truthfulness,  honesty, 
or  any  other  distinct  constituent  of  charac- 
ter; and  that  the  sustaining  witness  must, 
on  direct  examination,  be  asked  the  same 
question  which  the  law  prescribes  shall  be 
propounded  to  the  impeaching  witness.  As 
the  party  introdndng  the  Impeaching  wit- 
ness cannot  ask  him  what  the  general  char- 
acter of  the  witness  sought  to  be  discredited 
is  for  veracity,  so  the  party  introducing  the 
sustaining  witness  cannot  propound '  to  nim 
this  question.  We  know  that  In  the  United 
States  courts  and  in  othw  Jnrisdictions  an 
impeaching  or  a  sustaining  witneai^  upon  di- 
rect examination,  may  t>e  asked  whether  he 
is  acquainted  with  the  general  reputation  of 
the  other  witness  for  veracity,  what  that  rep- 
utation is,  and  whether,  from  that  repntatlon, 
be  would  beUerve  blm  upon  oath;    but  oar 
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Code  specifies  the  questions  to  be  propound- 
ed, and  Impliedly  excludes  all  others.  There 
was  no  error  In  the  ruling  of  the  court  com- 
plained of  in  this  ground  of  the  motion. 
Judgment  reversed.  All  the  Justices  concnr- 
rlns. 

ao6  Oa.  30) 

6LISS0N  T.  HB66IB  et  al. 
(Supreme  Court  of  Georgia.    July  21,  1898.) 

HOBTOAOB  —  FOBEOTX>SDBE  —  RbSCISSION    OV   CON- 
TBAOT. 

A  note  of  $200  was  given  for  the  purdiase 
money  of  two  mnles,  with  reservation  of  title 
to  the  property  in  the  vendor  until  the  purchase 
money  was  paid.  In  the  same  instrument  a 
mortgage  was  given  upon  land  by  the  vendee  to 
secure  the  note.  One  of  the  mules  died  before 
maturity  of  the  note,  and  at  its  maturity  a 
credit  of  $110.75  was  made  on  the  note.  After^ 
wards  the  vendor  brought  ball  trover  for  the 
recovery  of  the  remaining  mule,  which,  not  be- 
ing replevied,  was,  on  petition  of  plaintiff,  sold 
under  order  of  court;  and  the  proceeds  of  the 
■ale,  $87,  less  costs,  were  awarded  by  the  court 
to  ibe  plaintiff,  who  claimed  no  hire  for  the 
property.  Subsequently  the  plaintiff  proceeded 
to  foreclose 'his  mortgage  on  the  land  for  the 
balance  he  claimed  due  upon  the  note.  Hdd, 
that  the  bail-trover  proceedings  constituted  a 
rescission  of  the  contract  as  to  the  balance  of 
the  purchase  money,  if  any,  due,  and  the  court 
erred  in  grantmg  a  rule  absolute  foreclosing  the 
mortgage. 
(Syllabus  by  the  Court) 

Brror  from  superior  court,  Burke  county; 
George  F.  Gober,  Judge. 

Action  by  Ueggle  Bros,  against  B.  O. 
OUsson.  Judgment  for  plaintiffs.  Defend- 
ant brings  error.     Reversed. 

Lawson  &  Scales  and  R.  O.  Lovett,  for 
plaintiffs  In  error.  Callaway  ft  Fullbrlght, 
Cor  defendant  In  error. 

LEWIS,  J.  Tbe  contract  entered  Into  be- 
tween the  plaintiffs  and  defendant  Is  rather 
a  novel  one  in  Its  nature.  It  reserved  In  the 
vendors  title  to  the  property  sold,  and  In  an- 
other clause  of  the  Instrument  creates  a  lien 
upon  that  property,  and  certain  lands  of  the 
vendee.  We  are  inclined  to  think  that  un- 
der the  instnmient  the  vendors,  at  their  elec- 
tion, could  have  treated  it  as  an  absolute 
sale,  and  have  proceeded  to  foreclose  their 
mortgage  upon  the  property  sold,  as  well  as 
the  land,  or  they  could  have  relied  upon  their 
right  of  title  to  the  mules,  and  have  brought 
trover  therefor.  This  is,  however,  a  ques- 
tion not  made  by  the  record.  The  vendors 
elected  to  bring  trover  for  the  remaining 
mule,  and  of  course  would  be  estopped  from 
denying  their  right  to  do  bo.  It  Is  a  well- 
settled  rule  of  law  that  where  property  is 
sold  with  the  condition  that  the  title  is  to 
remain  tu  the  vendor  until  the  purchase 
price  Is  paid,  unless  otherwise  stipulated, 
the  risk  Is  on  the  seller,  and.  In  case  of  loss 
of  the  property  without  fault  of  the  buyer, 
no  action  can  be  maintained  for  the  purchase 
price.  R&ndle  v.  Stone,  77  Ga.  501.  See 
opinion  of  Chief  Justice  Jackson,  and  author- 


ities therein  cited.  It  does  not  appear  defi- 
nitely from  this  record  whether  the  credit  on 
the  note  made  at  Its  maturity  was  allowed 
on  account  of  the  death  of  the  mule,  or  was 
actually  paid  in  cash  by  the  vendee.  We 
think  a  fair  Inference  from  the  record,  bow- 
ever,  is  that  the  payment  was  made  by  the 
purchaser.  If  this  be  true,  then  that  credit 
should  have  been  applied  to  the  purchase 
price  of  the  remaining  mule,  and.  If  It 
amounted  to  its  value  according  to  tiie  con- 
tract price,  it  was  really  a  cancellation  of 
the  debt.  This  would  have  constituted  a 
defense  to  the  bail-trover  proceeding.  But 
It  seems  no  defense  was  filed  to  that  action, 
and  the  plaintiff  recovered  the  proceeds  of 
the  sale  of  the  mule.  However  this  may  be, 
we  think  the  trover  proceedings  and  their 
result  amounted  to  a  rescission  of  the  whole 
contract,  so  far  as  the  purchase  price  for  the 
property  was  concerned.  When  the  vendor 
of  personal  property  reserves  title  in  himself 
until  the  purchase  money  is  paid,  his  sale  Is 
only  a  conditional  one;  and  when  he  elects 
to  take  the  property,  either  by  taking  pos- 
session of  it  under  his  contract,  or  by  claim- 
ing It  In  an  action  of  trover,  the  measure  of 
his  recovery  Is  the  property  itself,  and  its 
value  for  hire.  If  any  is  claimed.  In  the  case 
of  Tidwell  V.  Burkett,  81  Oa.  84,  6  &  B.  816, 
it  was  decided  that  where  a  note  for  the  pur- 
chase money  of  a  mule,  reserving  title  in  Qie 
seller,  had  been  transferred  by  him  to  third 
parties,  and  was  In  their  hands  when  action 
of  trover  for  the  mule  was  brought,  and  at 
the  time  the  verdict  was  (Stained  for  the 
same,  the  verdict  was  unwarranted  by  the 
facts,  and  tliat  the  bringing  of  the  action 
was  equivalent  to  a  rescission  of  the  whole 
contract,  and  that  there  was  no  right  to  re- 
cover the  value  of  the  property  from  the 
vendee  before  the  note  had  been  delivered 
up  to  him.  The  case  of  Hays  v.  Jat6an,  8S 
Oa.  741,  742,  11  S.  B.  833,  was  where  there 
was  a  contract  for  the  conditional  sale  of  a 
piano,  tifle  to  which  was  reserved  in  the 
sdler  until  the  purchase  price  was  paid. 
Certain  payments  were  made  by  the  pur- 
chaser, and,  having  defaulted,  the  seller 
brought  an  action  of  bail  trover  for  the 
piano,  and  elected  to  take  It.  It  was  held 
by  this  court  that  before  It  could  be  recov- 
ered the  seller  should  return  the  amount 
paid  him.  We  do  not  mean  to  say  that  on 
the  trial  of  such  an  action  of  trover,  when 
the  plaintiff  elects  to  take  damages  In  lieu 
of  the  property,  or  when  the  defendant  sets 
up  an  equitable  defense,  asking  that  a  re- 
covery be  had  only  for  the  balance  of  the 
purchase  money  due,  the  court  should  not  in- 
struct the  Jury  to  so  mold  their  verdict  as 
to  protect  the  substantial  equities  and  rights 
of  the  parties.  What  we  do  rule  la  that 
when  an  election  Is  made  to  take  the  prop- 
erty Itself,  and  it  has  been  recovered  by  the 
plaintiff,  this  Is  a  rescission  of  the  contract 
of  purchase,  and  no  subsequent  action  can 
be  had  for  any  further  recovery.    In  the 
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present  case,  It  Is  true,  tbe  proi>erty  Itself 
was  not  awarded  to  the  plaintiffs,  but  the 
action  had  was  equivalent  to  the  same  thing. 
There  was  a  failure  to  replevy  the  property 
seized  under  ball  process,  and  upon  applica- 
tion of  the  plalntlfTs  It  was  sold  in  accord- 
ance with  the  provisions  of  section  4607  of  the 
GiTll  Code.  It  Is  provided  In  that  section  "that 
In  caae  the  property  Is  sold,  the  plalntlfC,  In 
case  of  recovery,  shall  only  be  entitled  to  a 
money  verdict  for  the  amount  of  the  pro- 
ceeds of  such  sale,  together  with  hire  or  in- 
terest from  the  date  of  conversion  to  the 
date  of  seizure^  If  the  jury  shall  so  find." 
Manifestly,  then,  the  proceeds  of  the  sale,  In 
contemplation  of  law,  stand  In  lieu  of  the 
property  Itself,  and  the  recovery  of  such  pro- 
ceeds has  the  same  legal  eftect  on  the  rights 
and  liabilities  of  the  parties  as  If  the  prop- 
erty had  been  replevied,  and  then  apon  the 
trial  of  the  trover  proceedings  had  been  re- 
covered by  the  plaintiffs.  Judgment  rareia- 
cd.    All  the  Justices  concurring. 

(IW  Ga.  S6) 

SORRBLIiS  T.  SORREIXa 

(Supreme  Court  of  Georgia.    July  21,  1808.) 

Kbbob— Motion  to  Dismiss— Makriio  Womak— 

WABBikHTT  IH  DsBD— LlABIUTT  FOK 

Breach. 

1.  There  was  no  merit  in  the  motion  to  dis- 
miss the  writ  of  error. 

2.  A  married  woman  cannot  be  made  liable 
tvt  the  breach  of  a  warranty  of  title  contain- 
ed in  a  deed  executed  jointly  by  her  husband 
and  herself,  describing  and  undertaking  to  con- 
vey as  one  tract  two  separate  and  distinct  par- 
cels at  land,  one  of  which  belonged  to  her  and 
the  other  to  him,  when  these  facts  were  known 
to  the  grantee  at  the  time  he  took  the  deed, 
and  when  it  appears  that  the  breach  of  war- 
ranty occurred  by  reason  of  the  fact  that  he 
was  compelled  to  pay  off  a  mortgage  given  by 
the  hnslmnd  upon  bis  parcel  of  the  land  before 
the  execution  ot  the  Joint  conveyance. 

8.  Irrespective  of  other  qnestions  presented 
by  the  record,  the  verdict  in  the  present  case 
waa,  npon  the  undisputed  facts  thereof,  con- 
trary to  law. 

(Syllabns  by  the  Ooort) 

Error  from  superior  court,  Madison  cotm- 
tf',   S.  Reese,  Judge. 

Action  by  H.  P.  Sorrells  against  S.  H.  Sor^ 
rells  and  wif&  Verdict  for  plalntUt.  The 
wife  brings  error.     Reversed. 

D.  W.  Meadow,  for  plalntUf  In  error.  B. 
H.  Klnnebrew  and  J.  P.  Shannon,  for  de- 
fendant in  error. 

L.ITMPKIN,  P.  3.  A  motion  was  made  In 
this  court  to  dismiss  the  writ  of  error.  It 
was  not  well  taken,  and  presented  no  new 
qnestlon.  On  December  7,  1892,  S.  H.  Sor- 
rells and  his  wife,  M.  E.  Sorrells,  by  their 
Joint  warranty  deed  conveyed  to  H.  P.  Sor- 
rells 129  acres  of  land,  described  in  the  deed 
as  one  tract  The  record  discloses  that.  In 
point  of  fact,  S.  H.  Sorrells  owned  50  acres 
of  the  land  thus  conveyed,  and  Mrs.  Sorrells 
owned  the  remaining  78  acres.    These  par- 


cels of  land  were  priced  separately,  and  H. 
P.  Sorrells  paid  to  S.  H.  Sorrells  the  price 
agreed  upon  for  his  50  acres,  and  to  Mrs. 
Sorrells  the  price  agreed  npon  for  her  78 
acres.  Her  husband,  previous  to  the  execu- 
tion of  this  Joint  deed,  had  mortgaged  his 
50  acres  to  one  Oinn.  After  the  purchase 
by  H.  P.  Sorrells  from  S.  H.  Sorrells  and  wife, 
the  mortgage  held  by  Glnn  was  foreclosed, 
and  H.  P.  Sorrells  was  compelled  to  pay  off 
the  same  in  order  to  relieve  from  the  In- 
cumbrance thereof  the  60  acres  of  land.  He 
then  brought  an  action  against  S.  H.  Sor- 
rells and  his  wife  for  a  breach  of  the  cove- 
nant of  warranty  contained  In  their  Joint 
deed  to  him.  The  hnsband  filed  no  defense. 
On  the  trial  of  this  action  the  above-stated 
facts  were  shown,  and  it  also  appeared  that 
H.  P.  Sorrells,  at  the  time  he  purchased  the 
129  acres  of  land,  not  only  knew  the  facta 
concerning  the  ownership  thereof,  bat  that 
the  Joint  deed  was  made  at  lila  special  in- 
stance and  request  The  Jury,  under  the 
charge  of  the  court  returned  a  verdict  in  his 
favor  against  both  of  the  defendants.  Mrs. 
Sorrells  moved  for  a  new  trial,  and  her  mo- 
tion was  overruled.  Without  dealing  specif- 
ically with  the  grounds  of  this  motion,  it 
is  sufficient  to  say  tliat  upon  the  undisput- 
ed facts  of  the  case  the  verdict  against  Mrs. 
Sorrells  was  contrary  to  law,  and  ought  to 
have  been  set  aside.  A  sale  of  her  property 
under  a  Judgment  in  favor  of  H.  P.  Sorrells 
would.  In  effect  be  making  the  same  liable 
for  the  payment  of  a  "debt  default  or  con- 
tract of  the  husband,"  which  Is  forbidden 
by  section  2174  of  the  Civil  Code.  She 
could,  of  course,  bind  herself  by  a  contract 
warranting  the  titie  to  the  78  acres  of  land 
which  she  owned  and  sold;  but  to  hold  her 
liable  upon  her  husband's  warranty  of  titie 
to  the  50  acres  owned  and  sold  by  him 
would  be  binding  her,  either  upon  a  con- 
tract of  suretyship,  which  section  2488  of 
the  OlTll  Code  declares  would  be  absolutely 
void,  or  else  would  be  adjudging  her  liable 
npon  a  contract  for  which  there  was  no  con- 
sideration whatever.  In  so  far  as  the  con- 
tract of  warranty  related  to  the  50  acres.  It 
was  absolutely  void  as  to  Mrs.  Sorrells.  We 
are  therefore  clearly  of  the  opinion  that  the 
trial  Judge  erred  in  overruling  the  motion 
for  a  new  trial.    Judgment  reversed. 


(105  Ob.  26) 

WHITE  et  al.  t.  JONEa 
(Supreme  0>urt  of  Geor^a.    July  21,  1888.) 

TaiAI/— EVIDSNOB  —  HeARSAT  —  WiTNBSSBS — CoM- 

FBTBNCT — Bills  asd  Notes — Plbad- 
IirO  AND  Pkoov. 
1.  An  answer  to  a  general  and  final  Interroga- 
tory propounded  to  a  witness  may  be  excluded 
when  such  answer  contains  material  and  Im- 
portant testimony  of  the  nature  of  which  the 
opposite  party  was  not  reasonably  put  upon  no- 
tice either  by  the  question  embraced  fat  that 
particular  interrogatory  or  by  the  same  when 
taken  in  connection  with  preceding  intenoga- 
tories. 
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2.  One  who,  by  mere  dellyery,  acquires  title 
to  a  promissory  note  payable  to  a  deceased  per- 
son or  bearer,  from  another  who  in  like  manner 
acquired  title  to  the  note  from  the  payee  while 
In  life,  is  not,  within  the  meaning  of  paragraph 
1  of  section  5269  of  the  CItU  Code,  an  "in- 
dorsee," "bsalgnee,"  or  "transferee"  of  the  de- 
ceased payee;  and  consequently  the  maker  of 
the  note,  when  sned  thereon  br  the  last  bolder. 
Is  not  incompetent  to  testis  m  his  own  favor 
ts  to  transactiolu  or  commnnications  with  snch 
deceased. 

8.  There  was  no  error  in  exdnding  from  ev- 
idence a  deed  of  assignment,  tiie  parties  to 
which  were  strangers  to  the  action  on  trial;  nor 
in  allowing  the  defendant  to  prove  the  correct- 
ness of  the  account  with  which  the  answer  al- 
leged the  note  sued  upon  had  been  settled. 

(Syllabus  by  the  Court.) 

Eirror  from  anperior  court,  Washington 
county;  E.  H.  Callaway,  Judge. 

Action  by  J.  B.  White  &  Co.  against  Mrs. 
M.  F.  Jones.  There  was  a  Judgment  for  de- 
fendant, and  plaintiffs  btiag  error.  Af- 
firmed. 

Rawilngs  &  Hardwick,  for  plaintiffs  In  er- 
ror. J.  N.  Qllmoie  and  J.  K.  Ulnes,  for  de- 
fendant in  error. 

LUMPKIN,  P.  J.  An  action  was  brought 
by  White  &  Co.  against  Mrs.  M.  F.  Jo'nes 
upon  a  promissory  note,  due  one  day  after 
its  date,  payable  to  J.  Floyd  Jones,  or  bearer, 
who  had  died  before  the  suit  was  begun. 
The  defense  set  up  in  the  defendant's  an- 
swer, in  substance,  was  that  If  rs.  Jones,  In 
the  lifetime  of  J.  Floyd  Jones,  had  settled 
and  paid  off  this  note  under  an  agreement 
with  him  whereby  she  credited  him  with  the 
amount  thereof  upon  an  open  account 
against  him  for  board,  and  that  the  plaintiffs 
had  acquired  possession  of  the  note  after 
Us  death,  and  long  after  its  maturity.  There 
was  a  verdict  for  the  defendant.  The  plain- 
tiffs' motion  for  a  new  trial  was  overruled,' 
and  they  excepted.  The  following  questions 
are  presented  by  the  record: 

1.  The  plalntlfTs  offered  in  eridence  an- 
swers to  interrogatories  propounded  to  Mrs. 
Hattie  McMillan,  who  had  been  the  wife  of 
J.  Floyd  Jones,  but  who  after  his  death  had 
again  married.  The  last  of  these  interroga- 
tories was  In  the  following  language:  "State 
anything  further  that  you  may  know  that 
would  benefit  plaintiffs,  as  if  specially  Inter- 
rogated thereto."  After  testifying  that  her 
deceased  husband  had  given  her  the  note 
now  in  controversy  as  soon  as  he  received  it, 
this  witness,  in  answer  to  the  last  interroga- 
tory, stated  that  Mrs.  Jones,  after  the  death 
of  J.  Floyd  Jones,  promised  witness  to  pay 
the  note  to  her.  The  conrt,  on  motion  of 
counsel  for  the  defendant,  excluded  the  an- 
swer to  this  last  interrogatory,  "because  the 
question  asked  was  too  vague  and  indefinite, 
and  not  sufficiently  explicit  to  put  defend- 
ant's counsel  on  notice,"  etc.  The  Interroga- 
tories preceding  the  last  do  not  appear  in  the 
record  before  us;  and,  as  the  burden  of 
showing  error  rests  upon  the  party  alleging  ; 
it,  it  will  be  presumed  In  favor  of  the  cor- 


rectness of  the  mllng  made  by  the  Jndge 
that  none  of  the  interrogatories  were  so 
framed  as  to  put  lirs.  Jones  or  her  counsel 
upon  notice  that  the  plaintiffs  expected  to 
prove  by  Mrs.  McMillan  a  promise  to  her 
by  Mrs.  Jones  to  pay  the  note.  Thus  view- 
ing the  matter,  we  cannot  undertake  to  say 
that  the  conrt  erred  in  rejecting  the  answer 
of  the  witness  to  the  last  interrogatory.  In 
McBride  v.  Publishing  Co.,  102  Oa.  422,  80 
S.  B.  090,  this  court  held  that,  "if  the  evi- 
dence contained  in  such  answer  was  of  a 
nature  not  suggested  by  any  of  the  other 
interrogatories,  this  fact  would  of  itself  be 
a  good  ground  for  not  allowing  the  answer 
to  be  read  In  evidence."  The  reason  for  this 
holding  is  obvious,  vis.  that,  when  a  party 
sues  out  interrogatories  for  the  examination 
of  a  witness,  the  opposite  party  is  entitled  to 
be  put  on  reasonable  notice  of  what  the 
party  suing  out  the  interrogatories  expects 
to  prove.  This  Is  essential  to  a  proper  cross- 
examination  of  the  witness. 

2.  There  was  no  contention  on  the  part  of 
the  plaintiffs  that  J.  Floyd  Jones  had  ever 
made  any  written  transfer  or  assignment  of 
the  note  in  suit  Their  contention  was  that 
the  deceased  had  given  the  note  to  his  wife 
as  soon  as  be  received  It,  and  that  she,  in 
turn,  had  sold  it  to  them,  the  title  in  each 
instance  passing  by  mere  delivery.  UpAa 
this  state  of  facts,  the  plaintiffs  objected  t* 
the  competency  of  Mrs.  Jones  to  testify  as  a 
witness  in  her  own  behalf  regarding  any 
transactions  had  between  hersrif  and  the 
deceased  relatively  to  this  note,  the  objection 
being  based  upon  paragraph  1  of  section  5269 
of  the  Civil  Code.  That  paragraph  declares: 
"Where  any  suit  is  instituted  or  defended  by 
a  person  Insane  at  the  time  of  trial,  or  by 
an  indorsee,  assignee,  trauKferee,  or  by  the 
personal  representative  of  a  deceased  person 
the  opposite  party  shall  not  be  admitted  to 
testify  in  his  own  favor  against  the  insane 
or  deceased  person,  as  to  transactions  or 
communications  with  such  Insane  or  de-' 
ceased  person."  This  paragraph  was  taken 
from  the  evidence  act  of  1889,  as  amended 
by  the  act  of  December  9,  1803  (Acts  1893, 
p.  63).  The  latter  act  introduced  Into  the 
statute  the  words  "by  the  indorsee,  assignee, 
transferee,  or,"  immediately  before  the  words 
"or  by  the  personal  representative  of  a  dV 
ceased  person."  The  codtflers  changed  the 
word  "the,"  before  the  word  "Indorsee,"  to 
"an."  If  the  amending  act  had  described 
the  indorsee,  assignee,  or  transferee  to  which 
it  referred  as  the  Indorsee,  assignee,  or  trans- 
feree of  paper  which  had  belonged  to  a  de- 
ceased person,  this  case  would  present  a  dif- 
ferent question;  but  taking  the  law  as  ac- 
tually amended.  Its  literal  meaning  is  that 
the  indorsee,  assignee,  or  transferee  against 
whom  the  opposite  party  shall  not  be  per- 
mitted to  testify  la  the  indorsee,  assignee,  or 
transferee  of  the  "deceased  person"  whose 
transactions  with  such  party  are  In  question. 
It  may  not  be  strictly  accurate  to  speak  of 
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•  penoB  who  has  acqalred  title  to  a  prom- 
tesoiy  note  or  other  chose  In  action  from  an- 
other as  the  indorsee,  assignee,'  or  trans- 
feree of  the  latter,  rather  than  as  the  In- 
dorsee,  assignee,  or  transferee  of  the  paper; 
but  this  la  done  cofioqulally  every  day,  and 
we  feel  certain  that  the  general  assembly, 
in  passing  the  act  of  1893,  Intended  that  the 
words  "Indorsee,  assignee,  or  transferee" 
should  refer  to  the  Immediate  Indorsee,  as- 
signee, or  transferee  of  a  deceased  person. 
At  any  rate,  the  eftect  of  so  holding  will,  as 
above  remarked,  be  to  give  to  the  law  as 
amended  Its  literal  meaning,  which  it  Is  our 
plain  duty  to  do  under  the  legislative  man- 
date contained  In  the  evidence  act  of  18S9. 
and  now  embodied  In  section  52T0  of  the 
Civil  Code.  This  court  has  steadfastly  ad- 
Ijiered  to  the  policy  of  enforchig  this  act  lit- 
erally, in  no  instance  undertaking  to  extend 
Its  provisions  by  construction.  It  is  obvious 
that  White  &  Co.  were  not  Indorsees,  as- 
signees, or  transferees  of  the  deceased,  Jones. 
They  held  under  a  verbal  transfer  from  Mrs. 
McMillan,  and  did  not  derive  title  to  the 
note  as  immediate  transferees  of  the  de- 
ceased. The  court  allowed  Mrs.  Jones  to  tes- 
tify as  to  the  transactions  referred  to,  and  In 
so  doing  did  not,  in  our  Judgment,  commit 
any  error. 

3.  The  plalntifTs  offered  in  evidence  an  as- 
signment for  the  benefit  of  creditors  which 
had  been  made  by  J.  Floyd  Jones  in  his  life- 
time. In  this  asslgrnment  no  mention  was 
made  of  the  note  sued  on  In  the  present  case, 
nor  did  the  name  of  Mrs.  Jones  appear  In 
the  list  of  creditors  of  J.  Floyd  Jones  at- 
tached to  this  assignment  The  plaintiffs' 
purpose  In  offering  this  paper  was  to  show 
inferentially  that  the  deceased  was  not  in- 
debted to  Mrs.  Jones  in  any  manner,  and 
that  at  the  time  of  making  th«  assignment 
he  had  parted  with  the  title  to  this  note. 
These  inferences,  at  best,  would  be  quite  re- 
mote; but,  be  this  as  it  may,  the  paper  was 
not  admissible  against  Mrs.  Jones.  What- 
ever It  contained  was,  as  to  her,  hearsay, 
and  the  court  properly  rejected  It  There 
was  some  evidence  tending  to  show  that  J. 
Floyd  Jones  had  contracted  to  pay  Mrs. 
Jones  JP20  per  month  for  board.  In  addition 
to  this,  the  court  allowed  her  to  testify  that 
the  board  of  J.  Floyd  Jones  was  reasonably 
worth  this  amonnt  per  month.  This  evidence 
was  objected  to  on  the  ground  that,  as  the 
defendant  had  pleaded  and  attempted  to 
prove  an  express  contract,  "evidence  in  the 
nature  of  a  quantum  meruit  was  inadmissi- 
ble." In  point  of  fact  the  defendant  did  not 
plead  that  J.  Floyd  Jones  expressly  agreed 
to  pay  her  any  stated  monthly  sum  for 
board.  Her  defense  was  that  she  luid  settled 
the  note  he  held  against  her  with  the  ac- 
count for  board  which  she  held  against  him. 
&.ccordliigly.  It  was  competent  for  her  to 
prove  the  origin  of  her  demand  against  him, 
either  by  showing  an  express  or  an  implied 
contract  on  his  part  as  the  plaintiffs  had  not. 


by  special  demnrrer,  caned  npon  het  te  atata 
specifically  in  hM  plea  the  precise  manner  In 
which  her  alleged  claim  against  the  deceased 
arose.  Judgment  aflBnned.  AU  the  Justices 
concurring. 


(lOS  Oa.  S4) 
BARRIH  V.  SMITH. 
(Supreme  Conrt  of  Georgia.    Jaly  21,  1888.) 

SOBSCKIPTIO.SS— PAHOL  EVIDENCE. 

It  was,  in  the  trial  of  an  action  opoa  a  con- 
tract of  subscription  for  certain  books,  signed 
at  the  solicitation  of  an  agent  of  the  plaintiff, 
and  stipulating  ttiat  "no  other  conditions  or 
representations  than  tiiose  herewith  printed  will 
be  binding  upon  the  8nbgcril>er  or  publisher," 
erroneous  to  admit  parol  evidence  of  represen- 
tations made  by  the  agent  as  to  matters  not 
mentioned  in  the  contract  as  executed. 
(Syllabus  by  the  Court) 

Error  from  city  conrt  of  Blberton;  P.  P. 
Proffltt,  Judge. 

Action  by  George  Barrle  against  Mrs.  W. 
O.  Smith.  Judgment  for  defendant  Plain- 
tiff  brings  error.     Reversed. 

S.  N.  Evlns  and  C.  P.  Harris,  for  plaintiff 
In  error.  W.  D.  Tutt,  tor  defendant  in  er- 
ror. 

LUMPKIN,  P.  J.  An  action  was  brought 
by  Barrle  against  Mrs.  W.  C.  Smith  upon  a 
contract  of  subscription  tor  a  specified  edi- 
tion of  Balzac's  "Comedie  Humaine,"  which 
the  defendant  was  induced  to  sign  by  the 
plaintiff's  agent  The  edition  consisted  of 
46  volumes.  After  taking  and  paying  for  7 
volumes  at  the  contract  price,  Mrs.  Smith 
refused  to  receive  or  pay  for  any  more  of 
them.  Her  defense  to  the  action  was.  In 
substance,  that  she  had  subscribed  for  the 
books  upon  the  faith  of  representations  made 
by  the  plaintiff's  agent  that  they  were  suita- 
ble for  a  family  library,  but  that  upon  read- 
ing a  portion  of  the  same  she  ascertained 
that  they  were  Immoral,  and  unfit  for  fe- 
males or  children  to  read.  She  paid  for  the 
7  volumes  before  she  had  time  to  read  the 
same  or  Investigate  their  character,  but  aft- 
er being  informed  thereof  she  offered  to  re- 
scind. The  court  over  the  objection  of  the 
plaintiff,  permitted  the  defendant  to  testify, 
"The  agent  represented  the  books  to  be  of 
a  very  high  order,  and  that  only  a  thousand 
copies  would  be  sold,  when  the  plates  would 
be  destroyed,"  and  that  he  was  allowed  to 
sell  only  three  copies  in  a  place  as  smaU  as 
Elberton,  the  town  where  the  subscription 
was  taken.  The  contract  was,  in  Its  terms, 
plain  and  unequivocal,  and,  among  other 
things,  contained  a  stipulation  that  "no  other 
conditions  or  representations  than  those 
herewith  printed  will  be  binding  upon  the 
subscriber  or  pablisher."  It  contained  no 
representation  whatever  as  to  the  moral 
character  of  Balzac's  works.  We  are  satis- 
fled  the  conrt  erred  in  admitting  this  evi- 
dence. The  stipulation  above  quoted  was 
manifestly  designed  to  prevent  the  plaintiff's 
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agent  from  binding  his  principal  by  &ny  rep- 
resentations whatever,  other  than  those  ex- 
pressed In  the  contract  Itself.  This  evi- 
dence was  therefore  inadmissible,  becanse  It 
directly  contradicted  and  varied  the  terms  of 
the  written  Instrument  In  the  case  of 
Gorham  v.  Felker,  102  Ga.  260,  28  S.  B. 
1002,  a  somewhat  similar  question  was  pre- 
sented, and  the  mllng  of  this  court  thereon 
Is  In  point  In  the  present  case.  It  is  proper 
to  state,  in  this  connection,  that  there  was 
no  contention  on  the  part  of  Mrs.  Smith  that 
she  was  ignorant  of  the  contents  of  the  In- 
strument when  she  signed  It,  or  that  any 
fraud  was  used  to  mislead  her  as  to  its  true 
meaning  and  effect  The  case  therefore  dif- 
fers materially  from  that  of  Barrle  v.  Miller 
(decided  during  the  present  term)  30  S.  E. 
840.  There  it  appeared  that  the  publisher's 
agent  falsely  and  fraudulently  misrepresent- 
ed to  the  subscriber  the  meaning  of  certain 
technical  terms  used  In  the  contract,  and 
consequently  the  latter  was  induced  to  sign 
an  Instrument  meaning  one  thing,  which 
he,  because  of  the  agent's  fraud,  honestly 
believed  meant  another.  Judgment  re- 
versed.   All  the  Justices  concurring. 


(lOS  Oa.  606) 

MARTIN  et  al.  v.  CAMPBELL  PRINTING- 
PRESS  &  MANUFACTURING  CO.  et  al. 
(Supreme  Court  of  Georgia.    July  22,  1898.) 
Appbal — Revi  Bw. 
Upon  a  careful  consideration  of  the  evi- 
dence contained  in  the  record,  it  does  not  ap- 
pear that  any  error  was  committed  by  the  trial 
judge  in  passing  the  interlocutory  order  com- 
plained of  in  the  bill  of  exceptions. 
(Syllabus  by  the  Court) 

Error  from  superior  court  Fulton  county; 
J.  H.  Lnmpkln,  Jndge. 

Action  between  J.  E.  Martin  and  others  and 
the  Campt>ell  PrInting-Press  &  Manufactur- 
ing Company  and  others.  From  the  Judg- 
ment Martin  and  others  bring  error.  Af- 
firmed. 

Walter  R.  Brown,  for  plaintiffs  In  error. 
Harvey  Hatcher,  Jr.,  B.  M.  &  G.  F.  Mitchell, 
Glenn  &  Rountree,  J.  A.  Noyes,  and  R.  B. 
Blackburn,  for  defendants  In  error. 

PER  CURIAM.    Judgment  affirmed. 


aOS  Oa.  64) 

BiHLLER  T.  CROZIER. 
(Supreme  Court  of  Georgia.    July  22,  1898.) 
HomnsAD  or  Widow's  Allowakcb— Blbctioh. 
Where  a  hnsband,  as  the  head  of  a  family, 
has  a  homestead  set  apart  for  himself  and  wife, 
and  afterwards  dies,  his  widow  may  elect  ei- 
ther to  allow  the  homestead  to  remain  for  her 
benefit  as  the  sole  beneficiary,   or  to  take  a 
year's  support  out  of  the  homestead  property. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Burke  county; 
George  F.  Gober,  Judge. 


Amarlntha  Crozler  applied  for  an  allow- 
ance as  widow  of  her  deceased  husband. 
From  an  order  granting  the  same,  R.  J. 
Miller,  executor,  brings  error.     Affirmed. 

W.  K.  MlUer,  for  plaintiff  In  error.  PhlL 
P.  Johnson,  for  defendant  in  error. 

SIMMONS,  C.  J.  It  appears  from  the  rec- 
ord that  Crozler  in  1877  applied  for,  and  had 
set  apart  for  the  benefit  of  his  wife,  a  home- 
stead In  a  certain  lot  or  tract  of  land;  that 
In  1897  he  died;  that  a  few  weeks  after  his 
death  the  widow  applied  to  the  ordinary  to 
have  set  apart  to  her  a  year's  support  out 
of  the  homestead  property;  that  his  applica- 
tion was  resisted  by  a  Judgment  creditor  of 
the  husband.  The  ordinary  allowed  the 
year's  support  The  creditor  appealed  to 
the  superior  court,  and  on  the  trial  In  that 
court  the  Judgment  of  the  ordinary  was  af- 
firmed.    The  creditor  excepted. 

When  a  person  owning  real  estate  has  it 
set  apart  as  a  homestead  for  the  benefit  of 
his  family,  he  does  not  thereby  lose  the  fee 
to  the  land.  The  law  Imposes  a  use  upon  it 
for  the  beneficiaries  during  the  life  of  the 
wife  and  the  minority  of  the  children.  Aft- 
er the  death  of  the  wife  or  widow,  and  the 
majority  of  the  children,  the  use  ceases,  and 
the  land  and  its  use  revert  to  the  husband 
and  father,  or  to  his  estate,  and  become  sub- 
ject to  his  debts.  The  Code  of  this  state 
gives  to  the  widow  of  a  deceased  husband 
and,  if  there  be  any,  to  his  minor  children, 
a  year's  support  out  of  his  estate,  and  gives 
this  year's  support  precedence  of  all  debts 
and  Hens.  Upon  the  death  of  the  husband 
the  right  to  the  year's  support  becomes  vest- 
ed In  the  widow,  and.  If  there  be  any,  in  the 
minor  children.  If  the  widow  die  before 
the  year's  support  is  set  apart  her  adminis- 
trator can  have  it  set  apart  as  a  part  of  her 
estate.  Brown  v.  Joiner,  77  Ga.  232,  8  S.  R 
157;  Id.,  80  Ga.  486,  5  S.  E.  497.  These 
propositions  being  true,  the  question  arises, 
can  a  widow,  after  a  homestead  has  been  set 
apart  In  the  lifetime  of  her  husband  for  her 
benefit,  take  a  year's  support  out  of  the 
homestead  property?  It  is  claimed  by  the 
plaintiff  in  error  that  according  to  the  deci- 
sions in  the  cases  of  Roff  v.  Johnson,  40  Ga. 
555,  Adams  v.  Adams,  46  Ga.  630,  Robson  v. 
Llndrum,  47  Ga.  250,  and  Singleton  ▼.  Huff, 
49  Ga.  5iB2,  she  cannot  do  so.  In  our  opin- 
ion, these  decisions  do  not  control  this  ques- 
tion. They  all  hold,  in  effect,  that  a  widow, 
or  widow  and  children,  after  a  homestead 
has  been  taken,  cannot  supplement  the  home- 
stead by  dower  or  year's  support  oat  of  the 
other  property  of  the  estate;  or  that,  after 
taking  dower  or  year's  support,  she  cannot 
take  out  a  full  homestead;  that,  if  she  has 
taken  dower  or  year's  support  this  must  be 
deducted  from  the  amount  allowed  by  law 
for  a  homestead.  The  particular  question 
now  under  consideration  has  never  been  de- 
cided by  this  court  The  case  nearest  in 
point  Is  that  of  Lowe  v.  Webb^  85  Ga.  731. 
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11  S.  E.  845.  There  the  widow,  without  ob- 
jection, took  a  year's  support  out  of  the 
homestead  property;  and  the  point  decided 
was  that,  when  this  had  been  done,  the 
homestead  estate,  being  the  lesser,  was 
merged  into  the  year's  support,  which,  as 
we  have  shown.  Is  an  absolute  estate,  and 
therefore  the  greater,  and  that  the  property 
was  therefore  subject  to  the  debt  of  the 
widow.  This  decision  does  not  control  the 
present  case,  and  we  are  left  free  to  decide 
It  as  an  original  question.  The  law  giving 
to  the  widow  a  year's  support.  In  preference 
to  all  claims,  demands,  or  liens  against  the 
husband's  estate,  and  she  having  an  abso- 
lute title  in  the  year's  support  set  apart  to 
her,  where  there  Is  no  minor  beneficiary,  we 
see  no  reason.  In  law  or  equity,  why  she  is 
not  entitled  to  elect  between  the  estates  the 
law  has  provided  for  her.  The  law  gives 
her  an  estate  in  the  homestead  property  for 
life,  or  during  widowhood,  and  an  absolute 
estate  in  the  year's  support  She  can  elect 
either  the  one  or  the  other.  Her  election  of 
the  one  will  amount  to  a  relinquishment  of 
the  other.  If  the  whole  of  the  homestead 
estate  be  allowed  her  as  a  year's  support, 
then,  according  to  Lowe  v.  Webb,  supra,  the 
lesser  estate  Is  merged  into  the  greater,  and 
she  has  the  fee  to  the  whole.  It  Is  argued 
that  this  would  be  an  injustice  to  her  hus- 
band's creditors,  because,  if  she  were  not 
allowed  to  take  the  year's  support  out  of  the 
homestead  property,  she  could  only  have  a 
life  estate  therein,  and  at  her  death  or  mar- 
riage the  property  would  be  subject  to  their 
claims;  to  allow  her  to  take  the  year's  sup- 
port would  vest  the  title  In  her,  and  free  the 
property  forever  from  the  debts  of  her  hus- 
band. This  may  be  unjust  under  the  old 
dispensation  of  "an  eye  for  an  eye  and  a 
tooth  for  a  tooth,"  but  according  to  the  law 
now  of  force  In  this  state  it  is  not  so.  If 
the  husband  had  never  set  apart  the  home- 
stead, and  had  died  leaving  this  property, 
his  widow  would  be  entitled  to  a  year's  sup- 
port out  of  it,  regardless  of  all  claims  against 
the  husband.  The  state,  In  its  solicitude  for 
helpless  widows  and  orphan  children,  more 
than  a  half  century  ago,  by  its  legislature, 
passed  the  first  act  "for  the  relief  and  sup- 
port of  widows  and  orphans,  out  of  the  es- 
tates of  their  deceased  husbands  and  par- 
ents." The  act  provided  that  the  executor 
or  administrator  should  allow  "a  reasonable 
support  and  maintenance  for  the  space  of 
twelve  months  nert  ensuing,  immediately 
tktttx  the  death  of  such  testator,  or  Intes- 
tate, notwithstanding  any  debts,  dues,  or 
obllgattons  of  said  testator  or  Intestate." 
Act  1838  (Cobb,  Dig.  p.  296).  The  law  hu- 
manely allows  a  support  to  the  widow  and 
children  for  12  months  after  the  death  of  the 
husband  and  father.  Prior  to  the  passage 
of  these  acts,  creditors  could  seize  and  sell 
the  last  morsel  of  the  estate,  leaving  the 
widow  and  children  utterly  unprovided  for. 
Since  that  tlme^  whoever  has  extended  credit 


to  the  husband  has  done  so  with  the  knowl- 
edge that  the  widow  has  the  right  to  a  year's 
support  out  of  the  husband's  estate  in  pref- 
erence to  all  other  claims  or  demands  against 
him.  There  is  therefore  no  injustice  to 
this  creditor  In  allowing  this  widow  to  elect 
between  the  year's  support  and  the  home- 
stead estate,  and  freeing  the  year's  sup- 
port from  the  lien  of  the  creditor's  Judg- 
ment It  appears  from  the  record  that  the 
Income  from  the  homestead  estate  is  not  suf- 
ficient to  support  her.  When  It  Is  set  apart 
to  her  as  a  year's  support  she  will  have  ab- 
solute title,  and  may  sell  aU  or  a  portion  of 
the  land,  and  invest  the  proceeds  in  such 
other  property  as  will  bring  her  a  greater  in- 
come. For  these  reasons  the  Judgment  of 
the  court  below  Is  affirmed.  AU  the  Justices 
concurring. 

aoe  Qa.  48) 
UNDERWOOD  v.  WESTERN  ft  A.  R.  CO. 
(Supreme  Court  of  Georgia.    July  22,  1898.) 
nsoliobncs  —  modntino   om   moviso   fsbioht 
Cars. 
A  petition  filed  against  a  railroad  company 
for  damages.  In  which  it  is  alleged  that  the 
plaintiS,  a  boy  of  10  years  of  age,  was  injured 
while  attempting  to  get  upon  tiie  ladder  of  a 
moving  freight  car,  it  not  alle^ng,  however, 
that  this  attempt  was  known  to  any  of  the  em- 
ployes in  charge  thereof,  sets  forth  no  cause  ot 
action.    The  foregoing  is  true  notwithstanding 
the  fact  that  apoo  previous  occasions  he  had 
been  in  the  habit  of  climbing  upon,  and  riding 
on,  the  moving  trains  of  the  defendant,  with 
the   knowledge   and   permission  of   its   agents 
and  employes. 
(Syilabas  by  the  Court) 

Error  from  city  court  of  Atlanta;  H.  M. 
Reid,  Judge. 

Action  by  Dominlck  Underwood,  by  his 
next  friend,  against  the  Western  &  Atlantic 
Railroad  Company.  Judgment  for  defend- 
ant    PlaintlfT  brings  error.     Affirmed. 

Maddox  &  Terrell,  for  plaintiff  in  error. 
Payne  &  OCye,  for  defendant  In  error. 

COBB,  J.  Dominlck  Underwood,  by  his 
next  friend,  brought  suit  against  the  West- 
em  &  Atlantic  Railroad  Company.  The  pe- 
tition alleged.  In  substance,  that  petitioner, 
a  child  of  10  years  of  age,  and  without  the 
capacity  to  comprehend  the  danger  to  which 
he  was  exposing  himself,  attempted  to  get 
upon  the  steps  of  a  ladder  attached  to  a 
coal  car  of  the  defendant's  freight  train, 
which  was  in  motion,  when  his  right  foot 
was  caught  under  the  car  wheel,  which  pass- 
ed over  him,  causing  serious  injuries.  For 
a  great  length  of  time  prior  to  the  Injury, 
he  had  been  in  the  habit  of  climbing  upon, 
riding  on,  and  getting  down  from,  passing 
and  moving  trains  belonging  to  and  in  con- 
trol of  the  defendant  and  on  Its  line  ot 
railroad,  at  or  near  the  point  where  the  in- 
jury occurred;  and  this  fact  was  known  to 
the  defendant  its  agent  and  employes,  and 
they  negligently  failed  to  warn  him  of  the 
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danger  attending  such  attempts,  and  negli- 
gently failed  to  require  him  to  cease  from 
so  doing,  but  negligently  permitted  blm  to 
climb  upon  Its  moving  trains,  and  upon  the 
date  of  the  Injury  negligently  permitted  him 
to  attempt  to  do  so,  with  no  effort  to  pre- 
vent the  same,  and  without  warning  him 
of  the  danger  incurred,  and  without  requir- 
ing or  attempting  to  require  him  to  desist 
The  defendant  owed  him  the  duty  of  warn- 
ing him,  and  of  requiring  him  to  remain 
away  from  the  trains  entirely,  because  of 
his  youth.  Incapacity,  and  indiscretion.  At 
the  time  of  the  injury,  he  was  earning  by 
his  labor  a  stated  sum  per  day;  and  he  was 
thereby  disabled  from  pursuing  his  usual 
avocation  and  performing  usual  manual 
labor,  and  injured  permanently.  Upon  mo- 
tion at  the  trial  term,  the  case  was  dismiss- 
ed, on  the  ground  that  the  petition  set  forth 
no  cause  of  action. 

There  is  no  averment  in  the  petition  that 
the  plaintiff  had  business  about  the  train,  or 
any  connection  whatever  with  the  railroad 
company,  nor  that  the  presence  of  the  plain- 
tiff near  the  train,  or  his  attempt  to  swing 
upon  It,  on  the  occasion  of  the  injury,  was 
Icnown  to  any  of  the  employes  In  charge  of 
the  train,  nor  any  averment  which  could  be 
construed  to  charge  that  the  injury  was 
wautoniy  Inflicted  upon  the  petitioner.  The 
case,  briefly  stated,  as  made  by  the  petition, 
is  simply  this:  A  boy,  10  years  old,  sees  a 
moving  freight  train,  attempts  to  swing  up- 
on the  ladder  attached  to  it  while  the  train 
Is  In  motion,  loses  his  hold,  falls  under  the 
wheels,  and  is  injured.  The  ground  upon 
which  be  seelcs  to  malce  the  company  liable 
is  that  he  had  been  previously  known  by  the 
employes  of  the  company  to  have  been 
guilty  of  similar  conduct  It  is  not  pre- 
tended In  the  present  case,  so  far  as  the 
allegations  are  concerned,  that  any  agent  or 
employs  of  the  company  knew  that  the 
plaintiff  had  placed  himself  in  a  perilous 
position.  The  plaintiff  being  a  trespasser, 
the  only  duty  which  the  railroad  company, 
through  Its  employes  in  charge  of  the  train, 
owed  him,  was  not  to  injure  him  wantonly 
or  wlllfiflly  after  his  presence  in  a  perilous 
position  became  apparent  to  them.  That  he 
was  In  a  perilous  position  being  unknown  to 
them,  there  was  no  duty  owing  to  the  plain- 
tiff In  the  present  case.  A  railroad  company 
Is  under  no  obligation  to  station  watchmen 
about  its  crossings  and  rights  of  way  to  pre- 
vent boys  from  swinging  on  Its  moving 
trains,  and  a  failure  to  do  so  Is  therefore 
not  negligence.  The  fact  that  the  boy  in 
this  case  had  been  permitted  by  certain  em- 
ployte  of  the  railroad  company  to  do  acts 
similar  to  that  which  he  was  attempting  to 
do  when  injured  cannot  be  construed  as  an 
Invitation  on  the  part  of  the  company  to 
do  so  on  other  occasions. 

It  Is  contended,  however,  that  the  plaintiff 
la  entitled  to  recover  under  the  allegations 
made  upon  the  doctrine  of  whut  are  linown 


as  the  "Turntable  Gases."  The  principle  of 
these  cases  is  that  where  any  person  has 
dangerous  machinery,  stationary  in  its  char- 
acter, which  is  calculated  to  interest  and  at- 
tract children,  it  is  the  duty  of  the  owner 
of  such  machinery  to  so  guard  It  that  chil- 
dren allured  by  It  will  not  be  able  to  Injure 
themselves  in  any  way.  Ferguson  v.  Rail- 
road Co.,  75  Ga.  637.  While  the  doctrine  of 
the  Turntable  Cases  is  well  settled  in  some 
of  the  states,  this  being  among  the  number, 
In  others  it  has  been  severely  criticised,  and 
In  some  entirely  repudiated;  but  no  matter 
what  may  be  the  opinion  entertained  In  re- 
gard to  the  rule  laid  down  In  the  Turntable 
Cases,  In  no  Jurisdiction,  so  far  as  we  know, 
has  this  doctrine  been  applied  to  a  moving 
car  upon  the  track  of  a  railroad  company. 
The  application  of  it  to  moving  trains  would, 
it  seems  to  us,  impose  upon  the  railroad 
companies  a  Durden  which  it  Is  not  reasona- 
ble that  they  should  bear.  Nothing  Is  more 
alluring  to  a  child  than  a  passing  vehicle, 
whether  It  be  a  buggy,  carriage,  dump  cart 
wagon,  or  a  railway  train;  and  if  railroads 
are  to  be  liable  because  boys,  without  the 
knowledge  ot  the  employes  in  charge,  at- 
tempt to  awing  upon  their  passing  trains, 
then  the  owners  of  the  other  vehicles  named 
would  be  equally  liable  if  a  boy,  without  the 
knowledge  of  the  person  in  charge,  was  in- 
jured while  attempting  to  swing  upon  the 
rear  axle  or  other  part  of  such  vehicles.  See 
the  case  of  Catlett  v.  Railway  Co.,  57  Ark. 
461,  21  S.  W.  1062,  where  the  facts  appear  to 
be  very  similar  to  the  case  under  considera- 
tion. Judgment  affirmed.  All  the  Justices 
concurring. 

(106  Ob.  42) 

BURRUS  et  al.  v.  CITY  OF  COLUMBUS 

et  aL 

(Supreme  Court  of  Georgia.    July  22,  1898.) 

Railroads— SinE  Tkaoks  in  Street— Is/dsctjox. 

1.  Where  a  railway  company,  by  an  act  of 
the  general  assembly,  is  duly  authorized  to  con- 
struct and  operate  a  side  track  of  its  railroad 
in  a  given  street  of  a  city,  the  fee  to  which 
street  is  in  the  state,  a  cortrt  of  equity  will  not 
enjoin  it  from  so  domg,  merely  to  prevent  con- 
sequential damages  to  the  property  of  a  pri- 
vate citizen  which  is  located  upon  such  street. 

2.  Upon  the  hearing  of  an  application  for  in- 
junction to  prevent  alleged  irreparable  injury. 
It  is  not  erroneous  to  refuse  to  grant  the  same, 
when  neither  the  petition  nor  the  evidence  sets 
forth  facts  sufficient  to  enable  the  court  to  de- 
termine the  necessity  for  an  injunction. 

(Syllabus  by  the  Court) 

Error  from  superior  court  Muscogee  conn- 
ty;   W.  B.  Butt  Judge. 

Action  by  O.  J.  Burrus  tmd  others  against 
the  city  of  Columbus  and  others.  Judgment 
for  defendants,  and  plaintiffs  bring  error. 
Affirmed. 

O.  J.  Thomttm  and  B.  A.  Thornton,  fi» 
plaintiffs  in  error.  Jno.  D.  Little,  F.  D.  Pe*' 
body,  and  C.  B.  Battle,  for  defendants  la  a^ 
ror. 
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FISH,  J.  At  the  trial  tbe  case  was  lieiud 
by  the  court  upcm  the  petition,  demurrers, 
answers,  and  the  evidence.  Each  of  the  ser- 
eral  defendants  having,  in  Its  answer,  denied 
(he  charges  of  combination  and  confederacy, 
and  no  evidence  being  offered  in  support  of 
the  same; .  the  Empire  Mills  Company  having, 
in  its  answer,  denied  that  It  intended  to  lay 
tlie  side  track  in  qnestlMi,  and  the  plalndffs 
offering  no  evidence  to  substantiate  this 
charge;  and  the  Central  of  Georgia  Railway 
Company  having  admitted  that  it  intended 
to  build  this  track,  and  that  at  the  time  of 
the  service  of  the  temporary  restraining  or- 
der it  had  actually  begun  to  do  so,— the  real 
Issae,  at  the  interlocutory  hearing,  was  be- 
tween the  plalnttfTs  and  the  railway  com- 
pany. It  Is  unnecessary  to  consider  whether 
or  not  there  Is  a  misjoinder  of  parties  defend- 
ant in  the  case,  for,  In  our  opinion,  in  no  view 
of  the  case,  as  made  by  the  petition  or  the 
evidence,  were  the  plalntltTB  entitled  to  an 
Injunction.  It  Is  perfectly  clear,  from  the 
evidence,  that  the  railway  company  is  duly 
authorized  by  the  law  to  build  and  operate 
the  side  track  In  question.  The  fee  to  the 
streets  In  the  city  of  Columbus  is  In  the 
state.  Dawaon,  Comp.  pp.  470,  474;  Kava- 
nagh  V.  BallToad  Co.,  78  Ga.  271,  2  S.  B.  6ist>. 
By  an  act  of  the  general  assembly  of  this 
state,  the  Mobile  &  Glrand  Railroad  Company 
was  authorized  to  construct,  maintain,  and 
operate  this  side  track.  Acts  1880-91,  p.  254. 
The  evidence  shows  that,  under  and  by  vir- 
tae  of  a  regular  Judicial  sale^  had  in  accord- 
ance with  a  decree  of  the  United  States  cir- 
cuit court  for  the  Middle  district  of  Alabama, 
the  decree  of  the  court  confirming  such  sale, 
and  a  deed  in  pursuance  thereof,  executed  on 
tbe  7th  day  of  March,  1896,  the  Central  of 
Georgia  Railway  Company  t)ecame  the  own- 
w  of  all  the  property,  rights,  and  franchises 
of  tbe  Mobile  &  GlraM  Railroad  Company. 
The  right  to  construct,  maintain,  and  operate 
this  side  track  was  a  franchise  of  the  Mobile 
ft  Oirard  Railroad  Company,  and  passed  to 
and  became  a  franchise  of  the  Central  of 
Georgia  Railway  Company,  by  virtue  of  the 
judicial  sale  and  the  decree  of  the  court  con- 
firming the  same.  Railroad  Co.  v.  Delamore, 
114  U.  8.  601,  6  Sup.  Ct.  1009;  People  t. 
Kerr,  S7  Barb.  393. 

It  is  to  be  presumed,  In  the  absence  of  any 
allegations  or  evidence  to  the  contrary,  that 
the  defendant  railway  company  is  proceed- 
ing to  avail  itself  of  the  rights  conferred  by 
this  franchise  in  a  legal  manner  and  in  com- 
pliance with  the  requirements  of  the  law. 
It  is  therefore  clear  that  it  cannot  be  de- 
prived of  these  righto  by  Injunction.  To 
hold  that,  upon  snch  allegations  as  are  con- 
tained in  the  plaintiffs'  petition  and  such  evi- 
dence as  was  offered  in  its  support,  the  nUl- 
way  company  can  be  prevented  from  build- 
ing and  operating  this  track,  would  be  to 
hold  that  a  court  can  destroy  the  lawful 
franchise  of  a  railroad  company,  in  order  to 
prevent  the  consequential    damages   which 


will  ensue  to  private  property  )>y  reason  of 
Its  exercise.  Such  Is  not  the  law.  It  is 
true  that  the  legislature  cannot  confer  upon 
a  railroad  company  the  power  to  take  or 
damage  private  property  without  compensa- 
tion, but  no  such  question  Is  made  in  the 
case  at  bar.  The  law  applicable  to  cases 
where  proi)erty  Is  taken  or  damaged  by  the 
exercise  of  the  power  of  eminent  domain  ia 
not  the  law  that  Is  invoked  in  this  case.  So 
far  as  can  be  ascertained  from  the  meager 
allegations  of  the  petition  and  the  scanty 
facts  contained  in  the  evidence  offered  to  sus- 
tain it,  tbe  plaintiffs  seem  to  be  proceeding 
upon  the  theory  that  the  laying  and  operat- 
ing of  the  Bide  track  in  the  street  upon  which 
their  property  is  located  wiU  be  a  nuisance, 
which  will  subject  their  property  to  Irrepar- 
able Injury,  and  that  they  are  therefore  en- 
titled to  an  Injunction  which  will  perpetually 
prohibit  the  railway  company  from  con- 
structing the  track.  But  that  which  the  law 
authorizes  to  be  done,  If  done  as  the  law  au- 
thorizes it  to  be  done,  cannot  be  a  nuisance. 
1  High,  Inj.  767,  and  cases  cited;  HInchman 
V.  Railroad  Co.,  17  N.  J.  Bq.  76;  Hogencamp 
V.  Same,  Id.  83;  Blllott,  Roads  &  S.  p.  484, 
and  cases  cited.  See,  also,  Uavls  v.  Railway 
Co.,  87  6a.  611,  13  S.  E.  667;  Raihroad  Co.  v. 
Woodruff,  88  Ga.  98,  99,  13  S.  B.  156. 

2.  But,  aside  from  this,  we  do  not  think 
that  the  allegations  of  the  petition  or  the 
facta  developed  by  the  evidence  were  such 
as  to  require  the  grant  of  an  Injunction,  and 
consequently,  for  this  reason,  there  was  no 
abuse  of  discretion  in  denying  it  It  Is  wdl 
established  that  the  mere  allegation  of  ir- 
reparable Injury  is  not  sufficient  to  authorize 
the  granting  of  an  injunction,  but  facts  must 
be  alleged  upon  which  the  ctiarge  of  irrepar- 
able Injury  Is  predicated,  in  order  that  the 
court  may  be  satisfied  as  to  the  nature  of 
the  injury.  1  High,  InJ.  f  84,  and  cases 
cited.  In  10  Enc  PL  ft  Prac.  964,  the  rule 
is  thus  stated:  "A  general  allegation  that 
the  ac^  apprehended  will  be  irreparable,  un- 
attended by  such  a  statement  of  facto  as  en- 
ables the  court  to  see  that  such  will  be  the 
result.  Is  insufficient  The  pleader  must  not 
content  himself  with  a  mere  averment  of  his 
condnslonB,  but  must  show  how  the  irrepar^ 
able  Injury  apprehended  is  to  arise,  by  giving 
a  full  and  detailed  statement  of  the  facta, 
the  nature  and  condition  of  his  property, 
etc.,  so  as  to  enable  the  court  to  determine 
the  necessity  for  an  injunction."  In  Bailey 
V.  Simpson,  67  Oa.  625,  this  court  said:  "The 
allegation  that  without  injunction,  the  com- 
plainant's Injury  would  be  irreparable,  is  of 
no  value^  for  a  state  of  facts  is  not  presented 
from  which  snch  injury  is  likely  to  accrue." 
Whether  the  damage  is  or  is  not  irreparable 
la  a  conclusion  of  law  which  the  court  draws 
from  tbe  facto  and  drcnmstances  as  set 
forth  to  the  petition.  Justices  of  Inferior 
Court  V.  Orlflhi  Road  Co.,  11  Oa.  246.  Hence, 
"facts  must  be  set  forth,  specifications  of 
the  injury  made^  so  that  an  intelligent  mtod 
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may  understand  how  and  to  what  extent 
there  will  be  injury."  Railroad  Co.  v.  Coben, 
50  Ga.  462.  If  it  Is  necessary  for  the  plead- 
ings to  set  forth  the  facts,  so  as  to  enable 
the  court  to  determine,  the  necessity  for  an 
injunction,  most  assuredly  it  is  necessary  that 
the  evidence  should  do  so.  As  to  Tbreatt, 
one  of  the  two  plaintiffs  In  the  case,  the 
evidence  did  not  even  sustain  the  allega- 
tion that  he  owned  property  upon  the  street 
In  question.  Only  two  witnesses  testified 
for  the  plaintiffs,  and  there  was  nothing  In 
the  testimony  introduced  by  the  defendants 
which  tended  to  strengthen  the  plaintiffs' 
case.  One  of  the  witnesses,  Kincald,  simply 
testified  that  "he  was  a  citizen  of  the  city 
of  Columbus,  and  that  he  lived  upon  Ninth 
street,  and  that  the  placing  of  the  track  up- 
on the  said  street  would  be  a  great  damage 
to  property  owners,  and  would  result  in  ir- 
reparable loss  to  the  property  owners  on 
Ninth  street"  It  will  be  seen  that  he  stated 
a  mere  opinion  of  his,  without  stating  any 
fact  upon  which  he  predicated  it,  except  the 
Isolated  fact  of  the  placing  of  the  track  upon 
the  street,  and  that  bis  conclusion,  that  ir- 
reparable  loss  would  result  from  the  placing 
of  the  track  there.  Is  applied,  indiscriminate- 
ly, to  all  the  property  owners  upon  that 
street.  Clearly,  his  evidence  was  of  no  value 
to  the  plaintiffs.  Burrus,  the  other  witness 
and  one  of  the  plaintiffs,  testified  that  "he 
was  a  citizen  of  Columbus,  and  that  he  lived 
on  Ninth  street.  In  said  city;  that  he  was  the 
owner  of  and  possessed  of  property  on  Ninth 
street;  that  the  track  proposed  to  be  laid 
was  Immediately  opposite  his  residence,  and 
in  front  of  his  residence;  and  that  the  pla- 
cing of  the  track  there  would  be  to  his  great 
damage,  and  be  an  Irreparable  loss."  While 
he  stated  that  he  owned  and  possessed  prop- 
erty on  Ninth  street,  he  did  not  state  any 
particular  whatever  as  to  the  nature  or  con- 
dition of  this  property.  So  far  as  appears 
from  his  evidence,  he  may  not  own  the  prop- 
erty which  he  -  occupies  as  a  re^dence. 
Granting,  however,  that  he  really  owns  the 
property  upon  which  he  resides,  how  the 
track  Is  to  be  constructed  In  the  vicinity  of 
this  property,  what  are  the  particulars  In 
which  it  will  affect  this  property  or  the  use 
of  the  same,  how  near  the  track  would  be  to 
his  residence,— In  short,  how  and  in  what 
way  it  "wonld  be  to  his  great  damage  and 
be  an  Irreparable  loss,"— are  all  matters 
which  aie  left  to  conjecture.  The  facts  up- 
on which  he  bases,  his  conclusion  of  Irrepar- 
able loss,  as  contained  in  his  evidence,  are 
too  meager.  We  do  not  think  that  a  court 
woold  be  authorized  to  conclude  that  the 
mere  "placing"  of  a  railroad  track,  In  any 
ouumer,  anywhere  In  a  street  oC  unknown 
width.  Immediately  opposite  and  in  front  of 
a  ikrivate  residence,  which  is  situated  at  any 
conceivable  distance  from  the  street,  would 
necessarily  cause  the  owner  and  occupier  of 
the  residence  to  sustain  Irreparable  damages. 
Tha  avidence  wholly  failed  to  present  to  the 


court  a  state  of  facts  from  which  It  could  in- 
telligently determine  whether  or  not  Irreme- 
diable damages  would  ensue  to  the  property 
of  this  plaintiff.  If  the  railway  company  con- 
structed the  track  in  question  upon  Ninth 
street  If,  therefore,  there  had  been  no  evi- 
dence in  the  case  except  that  offered  by  the 
plaintiffs,  the  court  below  wonld  not  have 
abused  its  discretion  by  refusing  the  injunc- 
tion applied  for.  Judgment  affirmed.  All 
the  justices  concurring,  except  LITTLB.  J., 
disqualified. 

(106  Qa.  67) 

RODGERS  V.  PBICm 
(Supreme  Conrt  of  Georgia.    July  22,  1888.) 
Partition — Riobt  to  Jcbt. 
In  an  action  by  one  of  several  tenants  in 
common  for  the  partition  of  lands,  where  the 
only  question  before  the  court  is  whether  or  not 
a  fair  and  equitable  division  of  thp  land  can 
be  made  by  metes  and  bounds,  the  judge  has 
the  legal  right,  under  section  4793  of  the  Civil 
Code,  to  determine  this  question  without  the 
intervention  of  a  Jury. 
(SyUabus  by  the  Conrt) 

Bkror  from  superior  court,  Bibb  county; 
W.  H.  Felton,  Jr.,  Judge. 

Action  between  J.  X.  Rodgers  and  B.  R. 
Price.  From  the  Judgment,  Rodgers  brings 
error.    Affirmed. 

H.  F.  Strohecker,  for  plaintiff  In  error. 
Ryals  &  Stone,  for  defendant  in  error. 

LEWIS,  J.  The  solution  of  the  question 
raised  by  the  assignment  of  error  in  this 
record  depends  upon  what  construction 
should  be  given  the  word  "court,"  as  uaed 
In  section. 4793  of  the  Civil  Code.  Sometimes 
this  word,  as  applied  to  a  particular  branch 
of  the  judiciary,  is  used  in  its  comprehensive 
sense,  and  embraces  all  the  official  machin- 
ery of  a  particular  court  Including  judge  and 
Jury,  if  a  Jury  should  be  one  of  its  tribunals 
in  determining  Issues.  But  we  have  never 
known  the  word  applied  so  as  to  designate 
a  jury  alone.  Where  the  term  Is  used  In  the 
statute  that  Is  Intended  to  designate  what 
official  shall  determine  and  pass  upon  certain 
issues  in  the  court,  it  invariably  means  the 
presiding  Judge.  Whenever  It  is  the  legis- 
lative intent  that  the  issues  In  any  proceed- 
ing should  be  submitted  to  a  Jury,  the  word 
"Jury"  Is  used,  and  not  "conrt"  In  the  lat- 
ter part  of  the  section  cited  it  Is  statett, 
"The  court  shall  order  a  sale  of  such  lands," 
etc.  Evidently  this  applies  to  the  Judge,  for 
no  one  ever  heard  of  a  Jury  ordering  a  sale 
of  property.  We  can  see  no  reason  for  giv- 
ing the  same  word  one  meaning  in  the  first 
part  of  the  section,  and  an  entirely  different 
one  in  the  last  This  view  Is  strengthened 
by  the  provision  of  section  4791,  which  de- 
clares when  an  issue  shall  be  made  up  and 
tried  by  a  jury.  The  word  "Jury"  Is  tbtere 
used,  and  not  "court"  Where  objections  are 
filed  to  the  right  of  an  applicant  for  parti- 
tion, showing  by  way  of  defense  any  mat- 
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ter  In  bar  of  the  partition  asked  for,  or  that 
the  applicant  Is  not  entitled  to  so  much  of 
the  land  as  Is  awarded  to  him,  or  to  any  part 
thereof,  then  this  presents  the  Issue  for  a 
Jnry  trial;  bnt,  under  section  4793,  when  the 
only  issue,  as  in  this  case,  Is  whether  a  fair 
and  equitable  division  of  the  land  can  be 
had  by  metes  and  bounds,  this  issue  must 
be  determined  by  the  court  (that  Is,  by  the 
Judge),  and,  if  It  shall  appear  to  blm  thUt 
sncb  a  division  cannot  be  had,  then  be  shall 
order  a  sale  of  the  lands. 

The  question  of  the  constitutionality  of  this 
proyislon  In  the  act  Is  not  directly  made  by 
this  record.  The  plaintifF  In  error  seems  to 
claim  the  right  of  trial  by  Jury  under  the 
statute,  without  calling  directly  in  question 
the  validity  of  the  statute  on  account  of  its 
depriving  him  of  the  right  of  trial  by  Jury. 
We  do  not  think,  however,  there  is  any  trou- 
ble on  this  score  under  previous  adjudica- 
tions of  this  court  upon  the  subject  of  this 
Important  right  of  a  litigant.  The  effect  of 
these  rulings  is  not  to  extend  the  right  be- 
yond the  limits  as  they  existed  prior  to  the 
adoption  of  the  constitution.  As  stated  by 
Justice  Atkinson  In  Stewart  v.  Sholl,  99  Ga. 
637,  28  8.  E.  TtSS,  "The  limitations  upon  this 
right  are  to  be  found  In  the  common  law, 
and,  except  only  In  so  far  as  it  has  been 
modified  by  the  constitution,  It  remains  of 
force  In  tills  state  to  the  same  extent  only 
as  It  existed  at  common  law."  No  such  right 
existed  at  common  law  In  equitable  proceed- 
ings. In  Qrlffin  v.  Griffin,  33  Ga.  109,  Lyon, 
J.,  said:  "The  proceedings,  under  that  act, 
for  partition  of  lands,  are  In  the  nature  of  a 
proceeding  at  equity,  in  which  the  court  has 
all  the  power  and  Jurisdiction  for  hearing 
and  determining  the  various  matters  In  dis- 
pute between  the  parties.  In  respect  to  their 
respective  titles,  and  awarding  a  partition, 
according  as  he  shall  find  the  parties  enti- 
tled, as  fully  and  completely  as  if  it  were 
a  bill  In  chancery  for  that  purpose."  This 
Is  cited  approvingly  in  Hamby  Mountain  Gold 
Mines  ▼.  Calhoun  Land  &  MIn.  Co.,  83  Ga. 
817, 9  8.  B.  833.  It  has  been  directly  decided 
that  In  proceedings  to  partition  land  there  ex- 
ists no  constitutional  right  of  trial  by  jury. 
Flaherty  v.  McCormick,  118  DL  538;  Pillow 
T.  Improvement  Co.,  92  Ya.  144,  23  S.  E.  32. 
The  right  of  trial  by  jury  on  this  particular 
Issue  seems  never  to  have  existed  in  Georgia. 
Under  the  provincial  act  of  March  26,  1767 
(Watk.  Dig.  p.  315),  which  provides  for  a 
partition  of  lands  and  tenements  held  in  co- 
parcenary. Joint  tenancy,  and  tenancy  In 
common,  not  a  word  is  said  about  a  jury 
trial,  not  even  when  title  to  the  property  is 
Involved  In  the  partition  proceedings;  and 
manifestly  no  such  right  existed  under  the 
act  So  it  appears  that  when  the  first  con- 
stitution of  the  state  was  adopted  no  right  of 
trial  by  Jury  In  such  cases  existed  at  all, 
and  when  the  present  constitution  of  the 
state  was  adopted  no  such  right  existed  by 
statute  for  a  Jury  trial  on  the  particular  Is- 


sue Involved  in  this  case.  Section  4793  of 
the  Civil  Code  is  simply  a  codification  of  the 
act  of  December  26,  1837  (Cobb's  Dig.  pp. 
583,  684).  The  original  act  makes  It  stlU 
clearer  that  It  was  the  purpose  of  the  legis- 
lature to  confer  upon  the  judge  the  power 
of  ordering  a  sale  of  lands,  should  It  be 
made  to  appear  to  him  that  a  fair  and  equi- 
table division  could  not  be  had  in  kind;  for 
it  states  that  when  either  of  the  parties  in 
interest  may,  by  his  or  her  affidavit,  or  other 
proof,  make  it  satisfactorily  appear  to  the 
court  that  a  fair  division  cannot  be  had  by 
metes  and  bounds,  then  the  court  shall  or- 
der a  sale  of  the  lands  and  tenements.  Such 
a  thing  as  trying  the  issue  before  a  jury  by 
affidavits  Is  unheard  of  In  the  practice.  In 
any  view,  then,  that  we  take  of  this  case, 
we  think  the  court  did  right  In  refusing  to 
submit  the  issue  to  a  Jury.  Judgment  af- 
firmed.   All  the  Justices  concurring. 


(106  Ga.  606) 

CITT  ft  SUBURBAN  BT.  CO.  T. 
LBAPTBAE. 
(Supreme  Court  of  Georgia.    July  22,  1898.) 
A  PPE  Ai.— Re  VI EW. 
Tliere  was  no  error  in  the  charge  of  the 
court  complained  of  when  construed  in  the  light 
of  the  context.     There  was  some  evidence  to 
authorize   the   verdict;    it  was   not  excessive; 
and  this  court  will  not  Interfere  with  the  dis- 
cretion of  the  trial  judge  in  overruling  the  mo- 
tion for  a  new  trial. 
(Syllabus  by  the  Court.) 

Error  from  city  court  of  Savannah;  A.  H. 
MacDonell,  Judge. 

Action  by  Ann  M.  Leapyear  against  the 
City  &  Suburban  Railway  Company.  Judg- 
ment for  plaintiff.  Defendant  brings  error. 
Affirm  ed- 

Barrow  &  Osborne,  for  plaintiff  in  error. 
T.  M.  Norwood  and  McAlpln  &  La  Roche,  for 
defendant  In  error. 

PER  CTURIAM.    Judgment  affirmed. 


a06  Oa.  62) 
BACON  V.  MAYOR,  ETC.,  OF  SAVANNAH. 
(Supreme  0>urt  of  Georgia.    July  22,  1898.) 

COSSTITTTIONAL  LAW  —  RbTROACTIVB    STATnTSa— 
UuSICIFALIhPBOVEHBNTB— FUOPSIBTT — Absbm- 

KEICT8 — Reduction — Defenses — Interest. 

1.  Legislation  which  does  not  impair  vested 
rights,  but  is  purely  remedial  in  its  operation 
on  pre-existing  rights  and  liabilities,  is  not 
within  the  inhibition  of  the  constitution  which 
forbids  the  passage  of  retroactive  laws.  It 
follows  from  this  principle  that  -vfbere  a  city 
has  passed  an  ordinance  lender  legislative  au- 
thority directing  the  pavement  of  a  street,  and 
an  assessment  of  two-thirds  of  the  cost  thereof 
against  abutting  landowners,  and  In  pursuance 
of  this  ordinance  the  street  Is  thus  improved, 
but  the  ordinance  was  defective  on  account  of 
an  illegal  apportionment  of  the  assessment 
among  the  several  abutting  parcels  of  real  es 
tate,  it  was  competent  for  the  city  to  sa 
amend  its  ordinance,  after  the  completion  of  the 
work  upon  the  street,  as  to  conform  to  the  sta^ 
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ate  In   Ita  provisions  touching  a  legal  appor- 
tionment of  the  assessment. 

2.  The  fact  that  some  of  the  property  owners 
under  the  original  ordinance  paid  less  than 
that  required  by  the  last  assessment  constitutes 
no  valid  defense  to  those  property  owners  who 
are  required  to  pay  according  to  the  appor- 
tionment fixed  in  the  amended  ordinance;  es- 
pecially where  the  invalidity  of  the  original 
ordinance  was  attacked  by  such  property  own- 
ers, and,  as  the  result  of  such  litigation,'  the 
first  apportionment  was  declared  to  be  illegal, 
and  a  new  apportionment  required. 

3.  The  fact  that  some  of  the  improvements 
made  upon  the  street  are  incidentally  benefi- 
cial to  other  streets  in  the  city  furnishes  no 
reason  for  an  abatement  or  a  reduction  of  the 
assessment  against  persons  owning  property 
abutting  the  street  upon  which  the  work  waa 
done. 

4.  Where  execution  Is  lawfully  issned  by  a 
eity  to  collect  of  a  property  owner  an  assess- 
ment  against  him  for  such  improvement,  it  is 
entitled  to  interest  on  the  amount  due  at  least 
from  the  date  of  such  execution. 

5.  Questions  touching  the  necessity  for  im- 
provements placed  apon  a  street,  and  the  na- 
ture and  terms  of  the  contract  entered  into  by 
the  city  with  contractors  who  undertake  the 
work,  are  in  the  sound  discretion  of  the  munici- 
pal authorities,  and  their  action  will  not  be  con- 
trolled by  the  courtB,  nnless  andi  discretion 
is  manifestly  aboaed. 

6.  Applying  the  abore  prindplea  of  law,  and 
others  heretofore  decided  by  this  court  in  the 
present  case,  to  the  facts  disclosed  in  the  rec- 
ord, the  verdict  ot  the  jury  was  demanded  by 
the  evidence,  and  there  was  no  error  in  over- 
miing  the  motion  for  a  new  trial. 

(Syllabus  by  the  Cionrt) 

Error  from  superior  court,  Chatham  coun- 
ty; R.  Palllgant,  Judge. 

Proceeding  by  the  mayor  and  aldermen  of 
the  city  of  Savannah  against  D.  G.  Bacon 
to  enforce  an  assesBnient  for  a  municipal  im- 
provement There  was  a  judgment  for  plain- 
tiffs, and  defendant  brings  error.     Affirmed. 

R.  R.  Richards  and  Saussy  &  Sanssy,  for 
plaintiff  In  error.  B.  B.  Adams,  for  defend- 
ants in  error. 

LEWIS,  J.  This  case  Is  here  for  the  third 
time,  former  adjudications  of  it  appearing  in 
86  Oa.  801,  12  S.  E.  6S0,  and  91  Oa.  SOO,  17 
S.  B.  749.  On  the  third  trial  of  the  case  be- 
low, a  verdict  waa  again  rendered  for  the 
city,  and  the  defendant  filed  his  motion  for 
a  new  trial,  and  assigns  error  on  the  Judg- 
ment of  the  court  below  in  overruling  the 
same.  Counting  the  subdivisions  In  the  mo- 
tion, there  are  over  75  grounds  of  complaint 
alleged.  These  grounds  seem  to  cover,  not 
only  most  of  the  questions  which  have  pre- 
viously been  adjudicated  by  this  court  In 
this  identical  case,  but  also  every  conceiva- 
ble point  which  might  suggest  Itself  to  the 
ingenious  and  analytical  mind  of  learned 
connsel.  Many  of  the  propositions  contend- 
ed for  by  plaintiff  In  error  In  his  motion  are 
subdivided  into  almost  Infinitesimal  particles, 
among  most  of  which  there  does  not  appear 
to  exist  "the  shade  of  a  shadow"  of  a  dif- 
ference. Through  this  voluminona  record 
we  hare  patientiy  tolled,  and  have  endeav- 
ored by  such  winnowing  mental  powers  as 
we  have  bad  opportunity  and  time  to  com- 


mand to  separate  from  the  Immense  chaff  of 
immaterial  matter  before  us  the  tew  solid 
grains  of  legal  propositions  that  remain  In 
this  case,  and  are  worthy  to  be  considered, 
our  decision  upon  which  Is  embodied  In  the 
foregoing  headnotes,  and  our  r^ASons  for 
these  rulings  we  will  now  proceed  to  sive. 

1.  When   the   case  was  last  here.   It  was 
ruled  that  that  part  of  the  ordinance  appor- 
tioning the  assessment  which  directed  leav- 
ing out  of  the  calculation  both  the  frontage 
and  the  costs  of  the  street  intersections  was 
contrary  to  the  statute,  and  that  the  assess- 
ment against  an  abutting  owner  upon  the 
plan  of  the  ordinance  was  illegal.     That  de- 
cision contained  the  direction  or  suggestion 
of  how  this  defect  in  the  ordinance  might  be 
remedied  by  municipal  legislation.     The  rec- 
ord shows  that  the  views  of  the  court  In  this 
particular  were  minutely  and  fully  followed 
by  the  municipal  authorities.   The  ordinance 
was  amended,  a  legal  apportionment  of  the 
assessment  made,  and  an  execution  Issaed 
accordingly.     It  Is  contended  by  connsd  for 
plaintiff  in  error  that  this  amended   ordi- 
nance, In  so  far  as  It  tmderta&es  to  levy  a 
charge  upon  him  for  Improvonent  of  the 
street  that  had  been  completed,  was  retro- 
active legislation,  and  therefor  nnconstitu- 
tional,  nrill,  and  void.     It  la  a  well-establish- 
ed principle  of  constitutional  law  that  legis- 
lation may  be  retroactive  whatever  Its  pur- 
pose Is  not  to  destroy  or  Impair  a  vested 
right,  bat  to  provide  ronedies  for  the  pur- 
pose of  enforcing  existing  rights  of  parties. 
Many  authorities  have  extended  the  rule  to 
cases  where  retroactive  legislation  has  been 
had  for  the  purpose  of  providing  a  remedy 
for  enforcing  the  discharge  of  a  moral  obliga- 
tion, ev»i  where  no  legal  duty  had  been  im- 
posed by  the  law.     Such  seems  to   be  the 
effect  of  the  ruling  In  the  case  of  New  Or- 
leans y.  Clark,  95  U.  8.  844,  where  it  is  de- 
cided that  "It  Is  competent  for  the  legisla- 
ture to  Impose  upon  the  dty  the  payment  of 
claims  Just  in  themselves,  for  which  an  equiv- 
alent has  been  received,  but  which,  from 
some  irregularity  or  onaission  In  the  proceed- 
ings creating  them,  cannot  be  enforced  at 
law.    A  law  requiring  a  mnnldpal  corpora- 
tion to  pay  such  a  claim  is  not  within  the 
provision  of  the  constitution  of  liOaislana  In- 
hibiting the  passage  of  a  retroactive  law." 
Black,  in  his  work  on  Constitutional  Prohibi- 
tions (section  175),  says:  "The  strongest  pro- 
hibition against  retroactive  laws  is  found  in 
the  constitution  of  New  Hampshire,  where 
they  are  denounced  as  'highly  injurious,  op- 
pressive, and  unjust'    Tet  in  that  state  it  Is 
held  that  any  statute  which  chang^es  or  af- 
fects the  remedy  merely,  and  does  not  de- 
stroy or  impair  vested  rights.  Is  not  uncon- 
stltutional,  though  It  be  retroqpecttve,  and 
although  In  changing  or  modifying  ths  rem- 
edy the  rights  of  parties  may  be  Incidental- 
ly affected."    See  a  number  of  anHiorities 
cited  in  that  work.     For  farther  authority 
directly  In  point  on  this  qaeation,  see  Bdl  v. 
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Perkins,  14  Am.  Dec.  745-749;  Bnd.  Interp. 
8t  •291;  2  Beach,  Pub.  C!orp.  §  1065;  6  Am. 
*  Bog.  Enc.  Law  (2d  Ed.)  p.  940,  and  cita- 
tions. .  This  question  was  so  fully  discussed 
by  Justice  Lumpkin  in  Prltcbard  v.  Railroad 
Co., 87  6a.  294  et  seq.,13  S.  E.  493,  which  de- 
cision was  approved  and  reaffirmed  in  Baker 
T.  Smith.  91  Ga.  142,  16  S.  B.  967,  tliat  any 
further  discussion  on  the  subject  is  entirely 
unnecessary.  Counsel  for  plaintiff  in  error, 
to  sustain  his  contention  as  to  the  unconsti- 
tntlonallty  of  this  amended  ordinance,  cited 
the  case  of  Holliday  v.  City  of  Atlanta,  96 
Ga.  377,  23  S.  B.  406;  but  that  case  is  entire- 
ly different  from  the  one  we  are  now  con- 
sidering. There  the  whole  ordinance  was 
declared  void,  because  there  was  no  compli- 
ance with  the  condition  precedent  as  to  no- 
tice, and  the  municipality  had  no  right  to 
pass  any  ordinance  at  aH  on  the- subject  with- 
out such  notice.  The  city  was  a  mere  tres- 
passer upon  the  land  of  the  plalntlfT.  Its 
entry  was  nnlawfuL  After  showing  that  the 
first  ordinance  was  entirely  void,  Justice 
litunpkbi,  who  delivered  the  opinion  in  that 
case,  says:  "Therefore  the  act  of  1893  was 
not  one  which  merely  cured  a  defect  in  rem- 
edy, or  aflOrmed  an  existing  right  of  the  city, 
but  was  one  which  injuriously  affected  a 
vested  right  of  the  cltlssen.  It  could  not 
therefore  be  constltntionaJay  passed."  In 
the  case  at  bar  it  was  not  decided  by  this 
csonrt  that  the  original  ordinance  was  null 
and  void,  but  only  that  portion  of  it  which 
related  to  the  apportionment  of  the  assess- 
ment This  apportionment  was  a  remedial 
provision  in  the  ordinance,  having  reference 
to  an  enforcement  of  the  city's  legal  claims 
against  the  property  owners.  The  Improve- 
ment of  the  street  had  been  legally  made. 
The  benefits  had  accrued  to  those  owning 
abntting  lands.  The  amended  ordinance  re- 
lated purely  to  the  city's  remedy  In  enforcing 
Its  Just  and  legal  claims  against  such  own- 
ers. Instead  of  destroying  or  impairing  any 
▼ested  right  of  theirs,  its  purpose  was  to  pre- 
vent a  destruction  of  the  rights  of  the  city. 
The  ordinance,  therefore,  clearly  does  not 
fall  within  that  class  of  mischiefs  which  the 
constitutional  provision  on  the  subject  of  re- 
troactive legislation  was  Intended  to  prohib- 
it. This  disposes  of  several  of  the  grounds 
In  the  motion  for  a  new  trial. 

2.  Some  of  the  grounds  in  the  motion  are 
apparently  based  on  the  fact  that  property 
owners  who  paid  under  the  original  ordi- 
nance had  paid  something  less  than  that  re- 
quired by  the 'last  assessment.  On  account 
of  this  difference,  plaintiff  in  error  contend- 
ed that  the  assessment  against  him  was  un- 
jnct  The  evidence,  however,  falls  to  show 
that  his  property  was  assessed  for  one  cent 
more  than  was  authorized  by  the  legal  ap- 
portionment had  under  the  amended  ordi- 
nance. This  change  In  the  apportionment 
being  brought  about  as  a  result  of  the  pro- 
ceedings he  himself  instituted,  attacking  the 
Ulegallty  of  the  first  assessment,  he  cannot 
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now  be  heard  to  complain  of  such  alleged  in 
equality.  So  far  as  he  Is  concerned.  It  is  en- 
tirely immaterial  whether  the  city  can  re- 
quire of  the  other  property  owners  assessed 
under  the  original  ordinance  the  payment 
of  the  difference  or  not. 

3.  Some  of  the  grrounds  of  the  motion  com- 
plained that  certain  cesspools,  catch  basins, 
etc.,  were  of  benefit  to  other  streets.  It  ap- 
pears, however,  that  the  city  regarded  all 
these  as  necessary  to  a  proper  drainage  and 
pavement  of  Liberty  street,  the  one  embra- 
ced in  the  ordinance.  The  fact  that  other 
streets  were  incidentally  benefited  thereby 
can  furnish  no  sound  reason  for  any  reduc- 
tion of  the  assessment  against  persons  own- 
ing property  on  Liberty  street  The  Im- 
provement on  the  street  Itself  is  especially 
beneficial  to  those  holding  real  estate  ad- 
jacent thereto.  Such  Improvement  is  also 
beneficial  to  the  public  generally,  and  hence 
the  statute  requires  that  the  property  owner 
should  not  pay  for  the  entire  cost  of  paving, 
but  simply  a  certain  proportion  thereof. 

4.  Complaint  Is  also  made  as  to  Interest 
being  allowed  on  the  claim  of  the  dty.  But 
this  is  In  accordance  with  the  statute,  which 
expressly  provides  tbat  executions  issued  on 
assessments  for  permanent  improvements  of 
streets  or  sewers  of  a  municipal  corporation 
shall  bear  Interest  at  the  rate  of  7  per  cent 
per  annum  from  the  time  fixed  by  law  for 
issuing  the  same.  See  section  887  of  Polit- 
ical Code;  Sparks  v.  Lowndes  Co.,  98  Oa.  284, 
26  S.  B.  426. 

6.  Complaint  is  farther  made  In  the  mo- 
tion that  some  of  the  Improvements  placed 
upon  Liberty  street  were  unnecessary,  and 
the  contract  entered  Into  by  the  city  for  pav- 
ing the  street  was  attacked  upon  the  ground 
that  it  provided  for  the  contractors  keeping 
the  street  in  repair  for  five  years.  Section  4 
of  the  act  of  1887  (Acts  1887,  p.  53^  empow- 
ers the  mayor  and  aldermen  of  the  city  of 
Savannah  to  renew  or  repair  any  pavement 
now  laid  or  that  may  hereafter  be  laid  In  the 
city  at  the  expense  of  said  city  and  of  the 
owners  of  real  estate  abutting  on  such 
street  etc.  The  question  touching  the  ne- 
cessity for  such  improvement,  and  the  nature 
and  terms  of  the  contract  entered  into  by  the 
city  with  the  view  of  making  the  improve- 
ment iB  necessarily  left  to  the  sound  discre- 
tion of  the  municipal  authorities,  and  Is  nev- 
er Interfered  with  by  the  courts  unless  mani- 
festly abused.  Speer  v.  Mayor  of  Athens, 
85  Oa.  49-66;  Regenstein  v.  City  of  Atlanta, 
98  6a.  167,  25  B.  B.  428;  Martin  v.  Town  of 
Statesboro,  100  Ga.  419,  28  S.  E.  450;  Burck- 
hardt  v.  CSty  of  Atlanta  (6a.)  30  S.  B.  32. 

6.  Applying  the  above  principles  of  law  to 
the  facts  disclosed  by  this  record,  we  think 
that  the  verdict  of  the  Jury  In  favor  of  the 
city  was  not  only  sustained,  but  was  really 
demanded,  by  the  evidence.  The  court  did 
right  therefore.  In  overruling  the  motion  for 
a  new  trial.  Judgment  affirmed.  All  the 
Justices  concurring. 
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(106  Oa.  72) 

WILLINOHAM  r.  BUSHING  et  aL 
(Supreme  Court  of  Georgia.    July  22,  1898.) 

FaCTOB  — RsillBURSEMENT    FOH     AdVaKCKS— EX- 
BCUTOB  DB  Bon  TOBT. 

1.  A  factor  who  has  made  advancea  to  his 
principal,  or  incurred  expense  in  taking  care  of 
the  property  of  such  principal,  is  authorized  to 
sell  a  sufficient  amount  of  the  property  to  reim- 
burse himself,  but  the  sale  must  be  had  ac- 
cording to  the  usage  of  trade  and  in  the  ex- 
ercise of  a  sound  discretion,  (a)  The  power  of 
sale  above  referred  to  is  not  revokea  by  the 
death  of  the  principal. 

2.  If  a  person  is  lawfully  in  possession  of  and 
sells  the  goodfi  of  a  deceased  person,  under  a 
bona  fide  claim  of  right,  and  without  any  in- 
tention to  take  upon  himself  the  exercise  of 
those  duties  which  appertain  to  the  office  of  a 
legal  representative  only,  though  he  may  not 
be  able  to  make  out  a  completely  strict  and 
legal  right,  it  is  sufficient  to  exempt  him  from 
being  charged  as  an  executor  de  son  tort 

(Syllabus  by  the  Court.) 

Brror  from  dty  court  of  Macon;  J.  P. 
Rosa,  Judge. 

Action  by  Martha  Rushing  and  others 
against  O.  B.  Wlllingham.  Judgment  tor 
plaintiffs,  and  defendant  brings  error.  Be- 
Teraed. 

Hardeman,  Davis  ft  Turner,  for  plalntUC 
In  error.  M.  O.  Bayne,  for  defendants  In  er- 
ror. 


COBB,  J.  Mrs.  Rushing,  for  herself  and 
as  next  friend  of  certain  of  her  children, 
brought  suit  against  C  B.  Wlllingham,  al- 
leging In  the  petition  that  the  plaintiffs 
were  heirs  at  law  of  James  R.  Rushing,  de- 
ceased; that  at  the  time  of  his  death  the  de- 
fendant was  in  possession  of  nine  bales  of 
cotton  belonging  to  the  deceased,  which  the 
defendant,  a  few  days  after,  sold,  and  con- 
verted the  proceeds  to  his  own  use;  that  the 
deceased  died  Intestate,  and  that  there  was 
no  administration  on  his  estate;  and  that 
the  defendant,  by  his  wrongful  conversion 
of  the  money,  became  an  executor  de  son 
tort  as  to  the  cotton,  and  liable  to  the  heirs 
at  law  of  the  deceased  in  an  amount  double 
the  value  of  the  cotton.  The  defendant  an- 
swered, denying  the  Indebtedness,  and  aver- 
ring that  he  was  a  cotton  warehouseman 
and  factor,  and  as  such  received  from  James 
Rushing,  In  his  lifetime,  the  nine  bales  of 
cotton,  which  were  shipped  to  the  defendant 
on  the  railroad;  that  he  had  paid  the  freight 
on  the  same,  and  had  also  made  advance- 
ments to  Rushing,  for  which  advancements, 
as  well  as  his  charges  for  storage  and  com- 
missions, he  had  a  lien  upon  the  cotton,  and, 
to  the  extent  of  the  Hen,  claimed  an  interest 
In  the  cotton,  and  was  authorized  to  sell  for 
the  purpose  of  reimbursing  himself;  that 
he  had  sold  the  same  In  the  exercise  of  a 
sound  discretion,  and  in  accordance  with  the 
usage  of  trade,  in  the  open  market;  that, 
after  deducting  the  amount  due  him  for  bis 
advances  and  expenses,  the  remainder  of  the 
pioceeds  waa  turned  over  to  the  widow  of 
Rushing,  one  of  the  plaintiffs,  she  claiming 


authority  to  collect  the  same,  the  amount 
so  received  by  her  having  been  applied  to 
the  use  of  herself  and  children  as  a  part  of 
their  yeai'8  support  Upon  the  trial  It  was 
admitted  that  the  advances  had  been  made 
on  the  cotton  as  claimed  by  the  defendant, 
and  that  the  various  amounts  which  had 
been  retained  by  him  for  advances  and  ex- 
penses were  correct,  if  his  dalm  was  al- 
lowable. Tliere  was  evidence  for  the  plain- 
tiffs tending  to  show  that  the  deceased,  dur- 
ing his  last  illness,  had  sent  a  message  to 
the  defendant,  directing  him  not  to  sell  his 
cotton.  The  persons  to  whom  this  message 
was  claimed  to  have  been  sent  testified  that 
to  the  best  of  their  recollection,  no  such 
message  was  ever  delivered.  The  defend- 
ant testified  that  his  best  recollection  was 
that  Rushing  left  It  entirely  discretionary 
with  him  to  sell  the  cotton  when  he  (defend- 
ant) thought  It  a  good  time.  He  sold  the 
cotton  for  the  highest  price  reached  during 
that  or  the  next  cotton  season.  The  court 
directed  the  Jury  to  return  a  verdict  for  the 
plaintiffs  for  a  sum  which  waa  double  the 
amount  of  the  proceeds  of  the  sale  which 
the  defendant  had  retained  in  payment  of 
his  advances  and  expenses.  To  ttie  ruling 
of  the  court  directing  the  Jury  so  to  find,  the 
defendant  excepted. 

It  is  contended  by  the  defendants  in  error 
that  a  factor  has  no  right,  after  the  death 
of  his  principal,  to  sell  the  property  in  his 
poiisession  upon  which  he  has  a  lien  for 
advances  and  expenses;  and  it  was  further 
contended  that,  even  If  the  factor  had  such 
a  right  that.  In  the  present  case,  the  de- 
ceased In  bis  lifetime  had  restricted  the  au- 
thority as  to  selling,  so  as  to  make  the  sale 
by  the  factor  after  the  principal's  death  a 
violation  of  the  latter's  instructions.  It  was 
contended  by  the  plaintiff  in  error  that  a 
factor  has  a  right  to  sell  after  the  death  of 
the  principal,  and  that,  even  if  this  were  not 
true,  under  the  facts  of  the  present  case, 
the  sale,  having  been  made  in  good  faith,  ac- 
cording to  the  general  usages  of  trade  at 
the  place  where  the  sale  was  had,  was  not 
such  an  act  as  would  render  the  factor  lia- 
ble to  the  heirs  of  the  deceased  as  an  ex- 
ecutor de  son  tort  A  factor  has  a  lien  up- 
on the  property  of  his  principal  for  expenses 
incurred  by  him  and  advances  on  the  par- 
ticular property,  aa  well  as  all  balances  on 
general  account  The  CItU  Code  deals  with 
the  subject  of  a  factor's  lien,  and  the  duty 
of  a  factor  to  his  principal.  In  section  2928i 
which  Is  as  follows:  "A  factor's  lien  ex- 
tends to  all  balances  on  general  account, 
and  attaches  to  the  proceeds  of  the  sale  of 
goods  consigned,  aa  well  as  to  the  goods 
themselves.  Peculiar  confidence  being  re- 
posed in  the  factor,  he  may,  in  the  absence 
of  Instructions,  exercise  his  discretion  ac- 
cording to  the  general  usages  of  the  trade; 
In  return,  greater  and  more  skillful  diligence 
is  required  of  him,  and  the  most  active  good 
faith."    The  factor  had  a  lien  at  commMi 
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law  for  advances  and  expenses,  and  tbe 
Code  provision  Is  a  simple  recognition  of  tbe 
common-law  lieu  of  the  factor.  His  lien  Is 
a  strict  common-law  Hen;  tbat  Is,  one  as- 
serted by  retention  of  tbe  property  upon 
whlcb  the  Uen  Is  claimed,  and  lost  by  a 
surrender  of  the  property.  It  can  only  be 
enforced  by  a  sale  in  accordance  with  tbe 
usages  of  trade,  there  being  no  statutory 
provision  authorizing  the  foreclosure  of  such 
a  lieu,  as  is  true  of  other  liens.  A  factor  is 
a  mere  agent,  and  his  power  is  governed  by 
the  general  rules  which  prescribe  the  power 
of  an  agent  Au  agency  is  generally  re- 
voked by  tbe  death  of  the  principal,  but, 
where  the  agency  Is  coupled  with  an  inter- 
est In  property  upon  which  the  agency  Is  to 
operate,  a  revocation  does  not  result  from 
the  death  of  the  principal.  Civ.  Code,  { 
3008.  The  authority  of  a  factor  to  sell 
the  property  In  his  possession  is  therefore 
revocable  at  any  time,  unless  coupled  with 
an  Interest  When  advances  have  been 
made  or  expenses  Incurred,  the  power  to 
sell  Is  Irrevocable  to  the  extent  of  the  Hen 
for  such  expenses  and  advances.  Such  is 
the  general  rule.  In  a  case  where  there  is  a 
special  contract  made  between  the  factor 
and  his  principal,  in  which  tbe  powers  of 
tbe  former  are  defined,  the  parties  will  be 
bound  by  Its  stipulations,  although  contrary 
to  the  general  rule.  In  any  case  where  the 
general  rule  Is  applicable,  the  only  way  In 
which  the  principal  can  defeat  the  right  of 
tbe  factor  to  sell  a  sufficient  amount  of  the 
property  to  discharge  the  sum  due  him  for 
expenses  and  advances  Is  to  pay  or  tender 
to  him  such  an  amount  as  would  discharge 
tbe  indebtedness.  Heard  v.  Russell,  59  Ga. 
25.  See,  also.  Brown  v.  McGram,  14  Pet 
479.  In  tbe  case  of  Feild  v.  Farrington,  10 
Wall.  141,  it  was  held  that,  where  factors 
have  made  large  advances  and  incurred  ex- 
penses on  account  of  the  property  of  the 
principal  in  his  possession,  "the  principal 
cannot,  by  any  subsequent  orders,  control 
tbelr  right  to  sell  at  such  a  time  as  in  the 
exercise  of  a  sound  discretion,  and  In  ac- 
cordance with  the  usage  of  trade,  they  may 
deem  best  to  secure  Indemnity  to  themselves 
and  to  promote  the  interests  of  the  con- 
signor; they  acting,  of  course,  in  good  faith 
and  with  reasonable  skill."  When  a  factor 
has  made  advances  and  Incurred  expenses, 
tbe  principal  cannot  revoke  his  authority  to 
sell  for  reimbursement  Tbe  question, 
tberefore,  is  whether  the  death  of  the  prin- 
cipal will  work  a  revocation  of  the  factor's 
authority.  The  power  conferred  upon  an 
agent  to  sell  is  generally  revoked  by  the 
death  of  the  principal.  If,  however,  the 
power  to  sell  be  coupled  with  an  Interest, 
death  does  not  work  a  revocation,  but  the 
Interest  must  be  in  the  thing  Itself,  and  not 
merdy  an  Interest  In  the  proceeds  of  the 
sale.  In  the  case  of  Lathrop  r.  Browu,  65 
Ga.  312,  it  was  held  that  a  power  of  sale  In 
a  mortgage  was  revoked  by  the  death  of  the 


mortgagor.  This  ruling  was  followed  In  the 
cases  of  Miller  v.  McDonald,  72  Ga.  20,  and 
Wllkins  V.  McGehee,  86  Ga.  764,  13  S.  B.  84. 
These  cases  hold  that  the  mere  execution  of 
a  mortgage  upon  realty,  giving  to  the  mort- 
gagee the  right  to  sell  the  property  In  pay- 
ment of  his  debt  after  maturity,  did  not  vest 
in  the  mortgagee  any  interest  In  the  prop- 
erty Itself,  and  that,  therefore,  such  a  pow- 
er was  not  Irrevocable.  A  similar  ruling 
was  made  in  the  case  of  Hunt  v.  Bous- 
manler,  8  Wheat  174.  In  the  opinion,  Mr. 
Chief  justice  Marshall  uses  this  language: 
"This  general  rule,  that  a  power  ceases  with 
the  life  of  the  person  giving  It  admits  of  one 
exception.  If  a  power  be  coupled  with  an 
'interest,'  It  survives  the  person  giving  it, 
and  may  be  executed  after  his  death.  As 
this  proposition  is  laid  down  too  positively 
In  the  books  to  be  controverted.  It  becomes 
necesaary  to  Inquire  what  Is  meant  by  the 
expression,  'a  power  coupled  with  an  Inter- 
est' Is  It  an  interest  In  the  subject  on 
which  the  power  is  to  be  exercised,  or  is  It 
an  Interest  In  that  which  is  produced  by  the 
exercise  of  the  power?  We  hold  It  to  be 
clear  tbat  the  Interest  which  can  protect  a 
power  after  the  death  of  a  person  who  cre- 
ates it  must  be  an  interest  In  the  thing  Itself. 
In  other  words,  the  power  must  be  Ingraft- 
ed on  an  estate  in  the  thing.  The  words 
themselves  would  seem  to  import  this  mean- 
ing. 'A  power  coupled  with  an  interest'  Is 
a  power  which  accompanies,  or  is  connect- 
ed with,  an  interest  The  power  and  the  In- 
terest are  united  in  tbe  same  person.  But 
If  we  are  to  understand  by  the  word  'Inter- 
est' an  Interest  In  that  which  Is  to  be  pro- 
duced by  the  exercise  of  the  power,  then  they 
are  never  united.  The  power,  to  produce 
the  interest,  must  be  exercised,  and  by  Its 
exercise  is  extinguished.  The  power  ceases 
when  the  interest  commences,  and  therefore 
cannot.  In  accurate  law  language,  be  said 
to  be  'coupled'  with  It"  In  the  case  of 
Knapp  V.  Alvord,  10  Paige,  206,  It  was  held 
that  where  a  person,  upon  going  abroad,  em- 
ployed an  agent  to  carry  on  his  business, 
and  gave  him  the  full  and  entire  i>ossessIon 
and  control  of  his  property,  with  a  written 
power  to  sell  all  or  certain  portions  of  the 
same  which  might  at  any  time  be  in  his 
hands,  and  apply  the  proceeds  to  the  security 
or  payment  of  a  specified  note.  Indorsed  by 
such  agent  and  a  third  person,  the  agent 
had  a  power  coupled  with  an  interest  which 
survived  the  death  of  the  principal,  and  au- 
thorized tbe  agent  to  sell  the  property  for 
his  protection  and  Indemnity  after  the  prin- 
cipal's death.  Chancellor  Walworth  In  his 
opinion,  referring  to  the  case  of  Hunt  y. 
Bousmanler,  cited  supra,  says  that  In  that 
case  "there  was  no  actual  pledge  of  the 
property,  but  a  mere  power  of  attorney  was 
executed  authorizing-  the  plalntlfC  to  trans- 
fer It  In  the  name  of  Bousmanler.  It  was 
upon  this  ground,  as  I  understand  the  case, 
that  Chief  Justice  Marshall  held  that  the 
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power  was  not  coupled  with  any  Interest  In 
tbe  veBselB.  And  I  presnme  his  opinion  iix>- 
0D  that  point  would  have  been  different  U 
the  power  had  been  accompanied  by  an  ac- 
tnal  delivery  of  tbe  Teasels  as  a  pledge  for 
tbe  payment  of  the  debt"  In  the  case  of 
Hammonds  t.  Barclay,  2  East,  227,  tbe  right 
of  a  factor  wbo  has  made  advances  and  in- 
curred expenses  to  sell  after  the  death  of  his 
principal  Is  fully  recognized.  In  Mechem, 
▲g.  I  1052,  the  proposition  is  stated  in  this 
way:  "The  factor's  power  to  sell  for  bis 
own  reimbursement  Is  a  power  coupled  with 
an  interest,  and  is  therefore  not  revoked  by 
tbe  principal's  death  or  other  disability." 
See,  also,  Buss.  Fact  p.  S17  (Law  Lib.  voL 
48);  3  Am.  &  Eng.  Enc.  Law,  p.  824,  note  8. 
Possession  of  the  property  by  the  factor  Is 
absolutely  essential  to  the  creation  of  this 
character  of  agency.  The  moment  e^ense 
la  Incurred  or  advances  made,  the  factor  ob- 
tains an  interest  in  the  property  in  his  pos- 
session. His  right  In  the  property  is  some- 
thing more  than  a  mere  lien.  As  stated  by 
Mr.  Justice  Strong  In  Felld  v.  Farrlngton, 
supra:  "They  [the  factors  who  had  made 
advances]  had,  therefore,  acquired  a  special 
property  in  the  cotton,  and  they  beld  It  for 
tbeir  own  indemnity  as  well  as  for  the  bene- 
fit of  the  defendant"  While  It  Is  true  that 
a  factor's  rights  are  those  secured  by  a  lien, 
the  fact  that  his  lien  is,  as  has  been  stated, 
a  strict  common-law  Uen,  existing  only  when 
be  is  in  possession  of  the  property  upon 
which  it  is  claimed,  and  lost  if  it  is  sur- 
rendered, distinguishes  his  case  from  liens 
which  are  creations  of  statutory  law.  The 
actual  "holding"  which  was  absolutely  ea- 
sential  to  the  common-law  lien  does  not  in 
fact  exist  in  the  case  of  statutory  liens,  bat 
the  "holding"  which  constitutes  the  latter 
class  of  lieoB  is  one  in  contemplation  of  law 
only.  The  relation  of  the  factor  to  the 
property  In  his  poBsession  Is  more  analogous 
to  the  relation  of  a  creditor  by  security  deed 
than  that  of  a  creditor  by  mortgage,  and  It 
Is  the  well-settled  law  of  this  state  that  a 
power  of  sale  In  a  security  deed  is  not  re- 
voked by  the  death  of  the  g^rantor.  Boland 
T.  Coleman,  76  Ga.  652,  and  cases  cited.  Ap- 
plying the  principle  laid  down  by  Mr.  Chief 
Justice  Marshall  in  Hunt  v.  Bousmanier, 
cited  above,  to  the  case  of  a  factor  making 
advances  upon  the  property  In  his  posses- 
sion, his  Interest  Is  "coupled"  with  a  power 
to  be  exercised  for  bis  indemnity.  It  Is 
therefore  essentially  different  from  a  case 
where  the  interest  does  not  arise  until  after 
tbe  execution  of  a  pre-existing  power.  This 
seems  to  as  to  be  the  true  distinction  be- 
tween the  case  of  a  factor  who  has  tbe 
power  to  sell  to  reimburse  himself  and  the 
case  of  a  mortgagee  who  has  never  been  In 
possession  of  the  property,  bat  whose  power 
Is  to  seize  the  property  and  sell  It  in  order 
that  he  may  acquire  an  interest  In  the  pro- 
ceeds of  such  sale.  Another  distinction  be- 
tween the  case  of  a  factor  and  the  case  of 


a  mortgagee  Is  that  the  factor  Is  given  no 
right  to  foreclose  bis  lien,  his  only  remedy 
being  to  retain  possession  and  sell  according 
to  the  usage  of  trade.  The  mortgagee  has 
a  remedy  by  foreclosure,  both  at  law  and  In 
equity. 

But,  even  If  the  iiower  of  the  factor  to 
sell  la  terminated  by  the  death  of  tbe  prin- 
cipal. It  does  not  follow  that  a  sale  by  him 
for  the  purpose  of  reimbursing  himself  for 
advances  made  and  expenses  Incnrred  woold 
necessarily  render  him  liable  as  an  executor 
hi  his  own  wrong.  Snch  an  executor  Is  one 
who  Intermeddles  with  the  goods  of  the  de- 
ceased, and  performs  acts  which  are  charac- 
teristic of  the  office  of  executor.  As  a  gen- 
eral rule,  at  common  law,  in  order  to  charge 
one  as  executor  In  his  own  wrong.  It  was 
necessary  to  show  that  no  will  had  been 
proven  or  administration  granted  upon  the  es- 
tate. This,  however,  was  not  an  invariable 
rule,  as  one  expressly  claiming  to  act  as  exec- 
utor, doing  an  act  which  an  executor  only  was 
authorized  to  perform,  became  chargeable  as 
executor  In  his  own  wrong,  notwithstanding 
that  there  waa  a  lawfully  appointed  represent- 
ative of  the  estate.  1  Williams,  Ex'rs  (7th  Am. 
Ed.)  p.  298  et  seq.;  2  BL  Comm.  p.  507; 
1  Lomax.  Ex'rs  (2d  Ed.)  top  pages  177,  178. 
The  Code  of  this  state  declares  that  "If  any 
person,  wiiliout  authority  of  law,  wrongfully 
Intermeddles  with,  or  converts  to  his  own 
use,  the  personalty  of  a  deceased  individual, 
whose  estate  has  no  legal  representative,  he 
shall  be  held  and  deemed  an  executor  in  his 
wrong,  and  as  such  shall  be  liable  to  the 
creditors  and  heirs  or  legatees  of  such  es- 
tate, for  double  the  value  of  the  property  so 
possessed  or  converted  by  him;  nor  shall 
such  executor  be  allowed  to  set  off  any  debt 
due  to  him  by  the  deceased,  or  voluntarily 
paid  by  him  out  of  the  assets."  Civ.  C<ode, 
f  3310.  Under  tbe  terms  of  this  section.  It 
appears  that  no  person  can  be  charged  In 
this  state  as  executor  In  his  own  wrong 
where  there  Is  a  lawfully  appointed  legal 
representative  upon  tbe  estate.  If  there  la 
!  no  legal  representative  upon  the  estate,  the 
same  acts,  and  no  others,  which  would  charge 
him  at  common  law  as  an  executor  In  his 
own  wronjj,  would  charge  him  in  tills  statf 
in  like  capacity.  While  it  takes,  as  a  gen- 
eral rule,  very  little  to  charge  a  person  as 
an  executor  de  son  tort  still  that  which  will 
charge  him  as  such  must  be  such  an  act 
as  shows  an  intention  on  the  part  of  the 
alleged  wrongdoer  to  take  upon  himself  the 
exercise  of  those  duties  which  app«>rtain  fa 
the  office  of  the  legal  representative  only. 
The  intermeddling  with  the  goods  of  the 
deceased  must  be  of  such  a  character  as  to 
indicate  that  the  wrongdoer  is  endeavoring 
to  perform  an  act  which  should  be  per- 
formed only  by  the  legal  representative.  If 
the  act  done,  although  it  be  an  act  of  inter- 
meddling with  the  goods  of  the  deceased,  ba 
inconsistent  with  an  intention  on  the  part  of 
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tbe  penon  aongbt  to  be  charged  as  executor 
to  his  own  wrong  to  exercise  the  office  and 
discharge  the  duties  of  a  legal  representative, 
then  snch  person,  although  he  may  thus  ren- 
der himself  liable  to  the  legal  representa- 
tive of  the  estate  when  appointed,  will  not 
be  chargeable  as  an  executor  In  his  own 
wrong.  If  tbe  act  or  conduct  which  Is  al- 
leged to  charge  the  person  as  executor  de 
son  tort  be  of  such  a  character  that  K  dear- 
ly appears  that  he  was  acting  In  good  faith 
in  attempting  to  protect  his  own  rights,  un- 
der color  of  authority,  and  not  solely  to  preju- 
dice the  rights  of  those  interested  in  the 
estate  of  the  deceased,  then,  as  a  general 
rule,  such  act  or  conduct  will  not  charge  & 
person  as  executor  de  son  tort  In  GodoL 
Leg.  p.  93,  a  work  published  In  1685,  tbe 
doctrine  Is  clearly  stated  that  If  one  takes 
the  goods  of  the  deceased  by  mistake,  sup- 
posing them  to  be  his  own,  or  <under  color 
of  title,  this  will  not  make  him  an  executor  | 
in  hla  wrong.  This  doctrine  was  followed  | 
In  a  case  decided  by  lord  Kenyon  in  17S)5,  ; 
who  said  that,  "If  the  defendant  came  to  the  , 
possession  by  color  of  a  legal  title,  though  ( 
he  had  not  made  out  such  title  completely 
in  every  respect,  he  should  not  be  deemed  ! 
an  executor  de  son  tort"  Femlngs  v.  Jarrat, 
1  Esp.  335.  In  the  case  of  Densler  v.  Ed- 
wards, 6  Ala.  81,  Chief  Justice  Collier  says 
In  the  opinion:  "So  It  Is  said.  If  a  person 
sets  up  In  himself  a  colorable  title  to  the 
iroods  of  the  deceased,  as  where  he  claims  a 
lien  upon  them,  though  he  may  not  be  able 
to  make  .out  bis  title  completely,  he  will 
not  be  deemed  an  executor  de  son  tort"  In 
the  case  of  Ward  v.  Bevlll,  10  Ala.  197,  It 
was  held  that,  "where  one  takes  or  retains 
possession  of  property  under  coIot  of  title, 
and  In  good  faith,  believing  his  right  to  be 
superior  to  that  of  the  lawful  administrator, 
be  wOI  not  be  chargeable  as  an  executor  de 
son  tort  though  his  title  prove  to  be  Inde- 
fensible. In  such  case  the  bona  fides  of  tbe 
possession  Is  a  question  of  fact,  referable  to 
the  Jury,  and  It  Is  error  for  the  court  to  de- 
cide It"  In  the  case  of  O'Reilly  v.  Hen- 
■  drlcks.  2  Smedes  &  M.  388,  where  certain 
:  property  was  delivered  to  a  surety  to  tn- 
•demnlfy  him  od  his  contract  of  suretyship, 
'with  verbal  authority  to  sell  In  case  of  lia- 
bility on  tbe  contract,  and  after  the  death 
•f  the  principal,  the  surety  havhig  become 
table  on  the  contract  and  discharged  the 
|une,  he  sold  the  property  to  Indemnify  hlm- 
Blf,  it  was  held  that  a  creditor  of  the  prln- 
Ipal  could  not  maintain  an  action  against 
tie  surety  as  an  executor  In  his  own  wrong, 
lie  same  doctrine  Is  also  recognized  In 
nlth  T.  Porter,  85  Me.  287;  Clanssen  v.  Ia 
ens,  4  O.  Greene,  221;  Johnston  t.  Dnn- 
U,  8  LItt  (Ky.)  163,  164.  See,  also,  Lomax, 
C'rs,  cited  supra,  and  7  Am.  &  Bng.  Enc. 
aw,  p.  182  et  seq.  It  might  be  said,  how- 
|rer,  that  if  tbe  factor  had  no  right  to  sell, 
law  would  charge  him  with  notice  of 


this  want  of  authority,  and  that  no  amount 
of  good  faith  would  relieve  him  from  the 
consequences  of  his  conduct,  as  the  law  of 
this  state  expressly  declares  that  when  a  per- 
son, "without  authority  of  law,"  intermed- 
dles with  the  goods  of  the  deceased,  he  Is 
chargeable  as  an  executor  in  his  own  wrong. 
Such,  however,  has  not  been  the  interpreta- 
tion placed  by  this  court  upon  tbe  section. 
In  the  case  of  Stove  Co.  v.  Adams,  81  Ga. 
819,  6  S.  B.  696,  a  person  named  as  assignee. 
In  what  purported  to  be  a  deed  of  assign- 
ment, accepted  the  trust,  went  into  posses-  ' 
slon  of  the  goods  conveyed,  sold  them,  some 
before  and  some  after  the  assignor's  death, 
and  applied  the  proceeds  to  the  debts  men- 
tioned In  the  assignment  acting  in  perfect 
good  faith  and  without  fraud,  believing  that 
he  had  authority  to  do  what  he  was  doing. 
It  was  held  that,  notwithstanding  the  assign- 
ment may  have  been  absolutely  void,  the 
defendant  having  acted  in  good  faith  In  tak- 
ing possession,  in  seUlsg  the  property,  and 
hi  disbursing  the  fund,  did  not  render  him- 
self liable  as  an  executor  de  son  tort  for  any 
of  the  acts  of  this  character  which  took 
place  after  the  death  of  the  assignor.  Ap- 
plying tbe  principles  of  the  cases  cited  to  the 
present  one,  even  if  Willlngham  had  no  au- 
thority to  sell  under  the  law,  stIU,  if  he 
acted  In  good  faith,  without  any  fraud,  un- 
der what  he  believed  to  be  a  right  resting 
in  him,  for  the  purpose  of  protecting  his  own 
Interests,  as  well  as  the  Interests  of  the  es- 
tate of  his  deceased  customer,  then,  although 
he  might  be  liable  as  a  factor  for  having  ex- 
ceeded his  authority  and  for  having  dis- 
obeyed instructions,  such  acts  cannot  charge 
him  as  executor  in  his  own  wrong,  and  place 
upon  him  the  penalty  of  double  the  value  of 
the  goods  dealt  with. 

It  was  contended  that  this  case  was  con- 
trolled by  the  case  of  Wiley  v.  Truett,  12 
Ga.  588,  where  It  was  held  that  "If  one  has 
some  color  to  Intermeddle  with  the  goods 
of  an  Intestate,  but  exceeds  his  authority, 
that  will  make  him  an  executor  in  his  own 
wrong."  In  that  case  the  person  sought  to 
be  charged  as  an  executor  de  son  tort  came 
into  possession  of  certain  money  belonging 
to  tbe  deceased  after  bis  death  by  consent 
of  a  portion  of  the  heirs  at  law.  This  pos- 
session was  held  colorable,  and  alone  would 
not  render  the  person  liable  as  an  executor 
in  his  wrong;  but  after  this  possession  was 
acquired  the  money  was  divided  among  some 
of  the  heirs  at  law  without  tbe  consent  of 
others,  and  this  wrongful  act  was  what  was 
held  would  subject  the  party  to  a  liability  as 
an  executor  de  son  tort.  In  that  case  the 
possession  of  the  property  was  only  color- 
able, and  tbe  subsequent  division  was  en- 
tirely without  color  of  authority.  In  the 
present  case  the  possession  of  Wlllingham 
wiM  lawful.  He  came  into  possession  dur- 
ing the  lifetime  of  his  customer,  and  was 
lawfully  in  possession  at  the  time  of  his 
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deatb.  The  sale,  even  If  not  aathorlzed  by 
law,  was  under  color  of  authority,  and  If 
had  In  good  faith  and  without  fraud,  for 
the  purpose  of  protecting  himself,  would  not 
be  sufficient  to  charge  blm  In  the  capacity 
In  which  he  Is  sued.  We  think  the  Judge  of 
the  court  below  erred  In  not  submitting  the 
case  to  the  Jury,  for  them  to  determine,  from 
ail  the  facts  and  circumstances,  whether  WU- 
llngbam  acted  in  good  faith  and  without 
fraud.  If  the  Jury  should  so  find,  there 
would  be  no  liability  for  the  penalty  Imposed 
upon  persons  who  unlawfully  intermeddle 
with  the  goods  of  a  deceased  person.  If  In 
making  the  sale  he  came  fully  up  to  the 
duties  which  the  law  Imposes  upon  him,  be 
would  be  protected,  because  he  had  the  legal 
right  to  make  the  sale  under  such  condi- 
tions. If  he  dcTlated  from  the  line  of  such 
duties,  but  stlU  acted  in  good  faith,  without 
fraud,  he  would  be  protected  against  being 
charged  as  executor  to  his  own  wrong,  be- 
cause he  was  acting  under  color  of  author- 
ity. Judgment  reversed.  All  the  Justices 
concurring. 

C105  Ga.  70) 

CENTRAL  OF  GEORGIA  RT.  OO.  T. 

WILLIAMS. 

(Supreme  Court  of  Georgia.    July  22,  1898.) 

ISJUBT   TO   Employe— Ambsdmest — Nbw   Cause 

OF  ACTIOK. 

1.  Where  one  brings  an  action  against  a  rail- 
way company  for  injuries  he  sustained  grow- 
ing out  of  the  defective  construction  of  a  plat- 
form upon  which  he  was  engaged  at  work  as  an 
employe  and  servant  of  the  company,  such  a 
suit  cannot  be  converted  into  an  action  against 
the  railway  company,  aa  owner  of  the  prem- 
ises where  plaintiff  was  hurt,  and  as  landlord  of 
the  plaintiff's  employer. 

•  2.  The  amendment  not  being  allowable,  and 
the  verdict  being  predicated  upon  the  amend- 
ment, the  court  erred  in  refusing  to  grant  a 
new  trial. 

(Syllabus  by  the  Court) 

Error  from  city  court  of  Macon;  J<  P. 
Ross,  Judge. 

Action  by  John  Williams  against  the  Cen- 
tral of  Georgia  Railway  Company.  Judg- 
ment for  plaintiff.  Defendant  brings  error. 
Reversed. 

Steed  &  Wimberly  and  Jc^n  R.  Cooper,  for 
plaintiff  io  error.  Marlon  W.  Harris,  for  de- 
fendant In  error. 

SIMMONS,  C.  J.  1.  WiUiams  brought  suit 
against  the  railway  company  for  damages. 
He  alleged  that  he  was  a  servant  of  the  com- 
pany, employed  to  "truck  cotton"  on  the  plat- 
form of  a  compress,  and  that,  by  reason  of 
the  defective  construction  of  the  platform 
and  a  want  of  repairs,  it  fell,  and  he  was 
thereby  injured.  The  company  pleaded  that 
Williams  was  not  its  servant,  and  that  it  was 
not  hi  possession  or  control  of  the  compress 
or  platform  at  the  time  of  the  injury;  that 
the  compress  and  platform  had  been  leased 
by  tbe  Old  Central  Railroad  Sc  Banking  Com- 


pany to  one  Whltesldes,  and  that,  when  this 
company  had  its  property  sold  by  the  court, 
it  was  purchased  by  the  defendant  company; 
that,  when  defendant  purchased  the  property 
and  franchises  of  the  old  company,  the  lease 
had  not  expired,  and  Whltesldes  retained 
control  and  possession  until  the  lease  did  ex- 
pire; and  that  Whltesldes  was  In  control  and 
possession,  under  the  lease,  at  the  time  of 
the  injury.  The  trial  proceeded  under  the 
petition  and  plea,  and,  at  the  close  of  the  tes- 
timony, after  the  defendant  had  fully  estab- 
lished its  plea  aa  to  the  lease  of  the  compress 
to  Whltesldes,  the  plaintiff  amended  his  pe- 
tition by  striking  out  that  portion  hi  which 
he  alleged  that  he  was  a  servant  of  the  com- 
pany, and  Inserting  In  lieu  thereof  that  be 
was  lawfully  on  tbe  platform  in  tbe  dis- 
charge of  his  duties,  which  consisted  In 
trucking  cotton,  and  that  defendant  then 
owned  said  platform  and  compress;  that  be 
was  injured  by  reason  of  the  carelessness  and 
negligence  of  defendant,  and  its  failure  of 
duty  to  him,  In  not  having  properly  con- 
structed the  platform  and  kept  It  in  repair. 
Thus,  the  amended  petition  made  the  action 
one  by  a  stranger  to  the  company  against  it 
for  defective  construction  and  nonrepair  of 
the  platform,  whereby  he,  as  the  servant  of 
Whltesldes,  was  Injured.  The  defendant  ob- 
jected to  the  allowance  of  this  amendment; 
the  objection  was  overruled;  and  defendant 
excepted.  The  trial  proceeded,  and,  under 
Instructions  of  the  court,  the  Jury  returned  a 
verdict  against  the  company,  as  owner  of  the 
platform.  A  motion  for  a  new  trial  was 
made  by  the  defendant,  and  overruled  by 
the  court     Defendant  excepted. 

It  will  be  observed  that  the  plaintiff's  orig- 
inal suit  was  predicated  upon  the  relation  of 
master  and  servant  and  upon  tbe  duties  of 
the  master  growing  out  of  that  relationship. 
The  gist  of  the  action  as  first  Instituted  was 
that  the  master  bad  negligently  failed  to  pro- 
vide plaintiff  a  safe  place  on  which  to  do  the 
work  for  which  be  was  employed.  These 
duties  grew  out  of  the  contract  relationship 
between  the  master  and  the  servant  When 
the  amendment  was  made  and  allowed,  it 
changed  the  whole  character  of  tbe  action. 
Plaintiff  then  depended  for  recovery  upon  the 
obligation  of  the  landlord  to  his  tenant  and 
the  tenant's  servants  to  keep  the  premises  In 
repair.  The  two  causes  of  action  are  quite 
different,  and  the  rules  goreming  tbe  obliga- 
tions of  the  master  and  of  the  landlord  under 
such  circumstances  are  also  different  In  the 
one,  a  legal  obligation  Is  upon  the  master  to 
provide  a  safe  place  for  his  servant  to  work: 
In  the  other,  the  obligation  Is  that  of  a  land- 
lord to  keep  his  premises  in  repair,  so  as  not 
to  Injure  his  tenant  or  his  tenant's  servanta. 
These  obligations  are  quite  distinct,  and  a 
breach  of  one  gives  rise  to  a  cause  of  action 
quite  distinct  from  that  arising  from  a 
breach  of  tbe  other.  While  our  Code  is  very 
liberal  In  allowing  amendments,  and  while 
this  court  has  been  liberal  In  construing  the 


Digitized  by 


Google 


oa.) 


SMITH  V.  SMITH. 


185 


Code  npoo  tblB  question,  neither  tbe  C!ode  n(w 
the  decisions  of  this  court  will  sanction  the 
allowance  of  an  amendment  which  adds  a 
new  and  distinct  cause  of  action  to  the  orig- 
inal suit  We  think,  therefore,  that  the 
court  erred  In  allowing  this  amendment  over 
the  objection  of  the  defendant 

2.  Inasmuch  as  the  verdict  of  tbe  Jury  was 
cleariy  predicated  upon  the  amendment, 
which  had  been  Improperly  allowed,  the  trial 
was  a  nullity  and  the  Judgment  must  be  re- 
versed.    All  the  Justices  concurring. 


(106  Oil  SOe) 

HUBST  et  aL  T.  LANB. 
(Supreme  Ck>nrt  of  Georgia.    July  22,  1898.) 

Actios  ron  Waoes— Sbrvices  of  Nibce. 

There  bein^  evidence  to  warrant  a  finding 
that  the  plaintiff  below,  in  the  capacity  of  s 
servant,  rendered  to  her  deceased  uncle  and  to 
his  wife  services  for  which  payment  was  con- 
templated, and  that  these  services  were  not  ex- 
clusively snch  as  would  be  prompted  by  affec- 
tion and  a  sense  of  duty,  she  was  entitled  to  a 
recovery  against  his  executors;  and  having,  un- 
der the  court's  direction,  written  off  a  por- 
tion of  the  verdict  returned  in  her  favor,  the 
same,  as  thus  amended,  was  not  excessive  in 
amount  See  Murrell  v.  Studstiil  (decided  at 
tbe  present  term)  30  S.  E.  760. 
(Syllabus  by  the  Court) 

Srror  from  superior  court,  Walton  county; 
N.  It.  Hutchlns,  Judge. 

Action  by  Susie  Lane  against  M.  F.  Hurst 
and  others,  executors.  Judgment  for  plain- 
tiff.    Defendants  bring  error.    Affirmed. 

W.  S.  Upshaw,  for  plaintiffs  In  error.  Fos- 
ter tt  Bntler,  for  defendant  in  error. 

FEB  (niRIAM.    Judgment  affirmed 


(105  Qa.  IDS) 

SMITH  V.  SMITH  et  al. 
(Supreme  Court  of  Georgia.    July  22,  1898.) 

ISjnSCTIOK  —  PSTITION— BOJJD— CUTTISO    TiMBsa 

— HoHKSTKAD— Rights  of  Widow  and 
Revsrstoneks. 

1.  The  provisions  of  section  4927  of  the  Civil 
Code,  which  require  the  plaintiff  in  an  appli- 
cation for  an  injunction  to  prevent  the  cutting 
of  timber  to  attach  to  bis  petition  an  abstract 
of  his  title,  and  give  a  bond  for  damages  when 
the  restraining  order  is  granted,  are  not  appli- 
cable in  a  case  where  the  plaintiff  alleges  and 
proves  the  insolvency  of  the  defendant 

2.  While  a  widow  who  has  taken  a  home- 
stead in  the  land  of  her  deceased  husband  is 
entitled  to  a  reasonable  and  proper  use  thereof, 
and  of  the  timber  thereon,  for  the  benefit  of 
herself  and  the  other  beneficiaries  of  the  home- 
stead, she  cannot  as  against  the  rights  of 
those  who  will  be  entitled  to  the  property  in 
reversion  after  the  homestead  estate  shall  have 
expired,  make  a  sale  of  the  standing  timber  on 
tbe  land,  when  It  appears  that  the  same  will 
injure  the  value  of  the  freehold,  and  is  not  es- 
sential to  a  legitimate  use  of  the  property  for 
homestead  purposes.  In  such  a  case  the  re- 
versioners may  maintain  against  the  widow's 
grantee  an  equitable  petition  to  restrain  waste 
of  this  character. 

8.  There  was  no  error  in  overruling  tbe  de- 
murrer to  the  petition,  nor  in  granting  the  in- 
junction. 

(Syllabos  by  the  Court) 


Error  from  superior  court.  Heard  county; 
S,  W.  Harris,  Judge. 

Action  by  B.  M.  and  S.  C.  Smith  against  J.  B. 
Smith.  Judgment  for  plaintiffs.  Defendant 
brings  error.     Affirmed 

Talbot  Smith  and  Reese  &  Gordon,  for 
plaintiff  In  error.  L.  B.  Davis,  Whltaker  & 
Bingham,  and  Felix  N.  (}obb,  for  defendants 
in  error. 

LITTLE,  J.  1.  Prior  to  tbe  enactment  of 
the  provisions  of  law  now  codified  In  sectimi 
4927  of  the  Civil  Code,  the  estabUshed  rule  In 
this  state  was  that  equity  would  not  Inter- 
fere to  restrain  a  trespass,  unless  the  Injury 
was  Irreparable  in  damages,  or  the  trespasser 
was  Insolvent,  or  there  existed  other  circum- 
stances which,  In  the  discretion  of  the  court, 
rendered  the  Interposition  of  the  writ  neces- 
sary and  proper,  among  which  drcumstanqea 
was  to  be  considered  the  avoidance  of  dr- 
cnlty  and  multiplicity  of  actions.  OIt.  (3ode, 
f  4916.  In  the  case  of  Powell  r.  (Cheshire, 
70  Ga.  857,  where  a  bill  was  filed  to  enjohi 
a  trespass  upon  realty  by  felling  timber,  it 
was  heifi  that,  "to  give  equity  Jurisdiction, 
the  Injury  must  be  Irreparable  In  damages, 
or  the  trespasser  be  Insolvent  or  other  dr- 
cnmstances  (such  as  the  avoidance  of  cir- 
cuity and  multiplicity  of  actions)  must  exist 
rendering  the  Interposlticm  of  a  court  of  equi- 
ty necessary,"  etc.  To  the  same  effect,  see 
Strickland  v.  Griffin,  70  Ga.  641;  Cottle  v. 
Harrold,  72  Ga.  880;  Lingo  v.  Harris,  74  Ga. 
868.  Where  such  facts  or  circumstances, 
however,  exist,  the  plaintiff  is  not  required  to 
show  a  perfect  title,  but  a  prima  facie  title 
Is  all  that  is  necessary,  at  least  until  a  better 
outstanding  title  Is  shown.  McArthur  t. 
Matthewson,  67  Ga.  143.  The  rule  embrace 
In  the  Code  section  above  referred  to,  and 
applied  in  the  aforementioned  authorities, 
while  modified  with  respect  to  a  given  class 
of  trespassers  by  section  4927  of  the  Civil 
Code,  is  not  repealed  by  the  latter,  but  the 
two  embrace  concnrrent  and  subsisting  rules 
of  law.  By  said  section  4927  It  is  provided 
that  "In  all  applications  to  enjoin  th^  cutting 
of  timber  for  sawmill  purposes  and  railroad 
ties  and  bridge  timbers  for  railroad  purposes, 
or  to  enjoin  the  cutting  of  timber  or  boxing 
or  otherwise  working  the  same  for  turpentine 
purposes,  it  shall  not  be  necessary  to  aver  or 
prove  Insolvency,  or  that  the  damages  will 
be  Irreparable;  provided,  the  petitioner  has 
perfect  title  to  the  land  upon  which  the  tim- 
ber is  situated,  and  shall  attach  an  abstract 
of  his  title,  stating  name  of  grantor  and  gn:an- 
tee,  date,  consideration  and  description  of 
property,  names  of  witnesses,  when  and 
where  recorded,  to  his  petition  and  produce 
the  original  titles  before  the  Judge:  and  pro- 
vided, that  the  Judge  granting  said  tempo- 
rary restraining  order  shall  require  the  peti- 
tioner to  give  such  bond  as  In  his  discretion 
be  may  deem  proper,  to  be  approved  by  the 
clerk  of  the  superior  court,  to  answer  the 
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damages,  If  any,  wblch  may  be  sustained  by 
the  defendant  by  reason  of  the  granting  of 
said  Injunction,  and  if,  on  tbe  final  hearing 
of  the  cause,  damages  against  the  petitioner 
are  proven,  judgment  shall  be  entered  against 
the  sureties  on  said  bond  as  in  appeal  cases." 
It  will  be  seen  from  the  provisions  of  these 
two  sections  of  the  Code  that  under  section 
4916  an  injunctloa  may  be  granted  to  re- 
strain a  trespass  of  any  character  where  the 
Injury  Is  irreparable  In  damages,  or  the  tres- 
passer is  Insolvent,  and  that  under  such  cir- 
cumstances the  complainant  Is  not  required 
to  give  a  bond  as  a  condition  precedent  to  the 
issuance  of  the  writ;  whereas  under  section 
4()27  the  complainant  need  not  allege  In- 
solvency, or  that  the  damages  will  be  ir- 
reparable, but  tbe  writ  may  be  Issued  to  re- 
strain trespasses  of  tbe  particular  character 
prescribed  in  that  section,  provided  the  peti- 
tioner has  perfect  title  to  the  land,  and  gives 
the  bond  as  required  by  the  section,  and  oth- 
erwise complies  with  the  conditions  of  such 
section.  Even  with  respect  to  the  particu- 
lar trespasses  therein  enumerated,  if  the  com- 
plainant BbaU  allege  and  prove  insolvency, 
or  that  the  damages  are  Irreparable,  then 
the  provisions  of  section  4927  would  not  be 
applicable,  but  the  complainant's  rights 
would  be  governed  by  tbe  provisions  of  sec- 
tion 4916,  under  which  he  is  neither  required 
to  give  bond,  nor,  in  the  first  Instance,  show 
perfect  title,  nor  attach  sjq  abstract  of  sucb 
tltie  to  his  petition. 

2.  The  ruling  made  in  the  second  headnote 
requires  but  little  elaboration.  It  Is  provid- 
ed by  section  3090  of  the  Civil  Code,  which 
must,  as  far  as  applicable,  govern  the  rights 
of  the  beneficiaries  of  a  homestead,  that  "the 
tenant  for  life  is  entitled  to  the  full  use  and 
enjoyment  of  the  property,  so  that  in  such 
use  he  exercises  the  ordinary  care  of  a  pru- 
dent man  for  its  preservation  and  protection, 
and  commits  no  acts  tending  to  the  perma- 
nent injury  of  the  person  entitled  In  remain- 
der or  reversion,"  etc.  Section  2S46  of  the 
Civil  Code,  with  reference  to  the  vesting  of 
property  set  apart  as  a  homestead,  provides: 
"Property  set  apart  for  a  wife  or  for  a  wife 
and  minor  children,  or  for  minor  children 
alone,  upon  the  death  of  the  wife  or  her  naar- 
rlage,  when  set  apart  to  her  alone,  and  upon 
majority  of  the  minor  children  or  their  mar- 
riage during  minority,  when  set  apart  for 
minor  children,  and  upon  the  death  or  mar- 
riage of  the  wife  and  majority  or  marriage 
of  the  minor  children,  when  set  apart  to  wife 
and  minor  children,  reverts  to  the  estate  fr6m 
which  It  was  set  apart,"  etc.  Tbe  benefi- 
ciaries of  the  homestead  estate,  therefore,  not 
being  entitled  to  cmnmlt  waste  as  against 
those  who  are  entitled  to  the  property  in 
reversion,  It  remains  only  to  Inquire  whether 
a  widow  who  has  taken  a  homestead  in  The 
land  of  her  deceased  husband  is  entitled,  as 
against  such  reversioners,  to  make  a  sale  of 
the  standing  timber  on  the  land,  which  will 


injure  the  value  of  the  freehold,  when  It  ai>- 
pears  that  the  sale  of  such  timber  Is  not  es- 
sential to  a  legitimate  use  of  the  property  few 
homestead  purposes.  Timber  growing  on 
land  is  a  part  and  parcel  of  the  realty. 
Pritchett  V.  Davis  (Ga.)  28  8.  B.  666.  It  is  a 
part  of  the  inheritance.  28  Am.  &  Eng.  Enc. 
Law,  p.  870.  And  while  a  tenant  for  life  at 
years  is  entitled,  of  common  right,  to  take 
prudently  sufiSclent  estovers,  unless  restrain- 
ed by  contract,  or  to  take  timber  for  re&son- 
able  repairs  (Gower  v.  Eyre,  Coop.  160;  Alex- 
ander V.  Fisher,  7  Ala,  514;  Calvert  v.  Rice, 
91  Ky.  533, 16  8.  W.  S61),  yet  such  tenant  has 
no  right  to  sell  the  timber,  where  such  sale 
Is  not  an  ineldent  to  the  reasonable  enjoy- 
ment of  his  estate.  In  Davis  r.  Gilliam,  40 
N.  O.  308,  the  court  said:  "We  should  hold, 
as  the  state  of  the  country  now  Is,  that  s 
tenant  for  life  of  land  entirely  wild  might 
clear  as  much  of  it  tor  cultivation  as  a  pru- 
dent owner  of  the  fee  would,  and  might  sell 
the  timber  that  grew  on  that  part  of  the  land. 
Clearing  for  cultivation  has,  according  to  the 
decisions,  peculiar  claims  for  protection;  and 
a  sale  of  the  timber  from  the'  field  cleared 
may  be  justly  made  in  compensatioa  for 
clearing  and  bringing  it  into  cultivation.  But 
it  seems  altogether  unjust  that  a  particular 
tenant  should  take  off  the  timber  without 
any  adequate  compensation  to  the  estate  for 
the  loss  of  It;  for  he  takes  In  that  case,  not 
the  product  of  the  estate  arising  in  his  own 
time,  but  he  takes  that  which  nature  has 
been  elaborating  through  ages,  being  a  part 
of  the  inheritance  Itself,  and  that,  too,  which 
Imparts  to  It  Its  chief  value."  In  the  case 
of  Davis  V.  Clark,  40  Mo.  App.  515,  the  prin- 
ciple Is  applied  that  cutting  timber  for  the 
purpose  of  cultivation  (if  It  does  not  lessen 
the  value  of  the  Inheritance)  Is  a  privilege 
following  a  tenancy  for  life,  whoi  It  Is  nec- 
essary for  the  proper  and  reasonable  enjoy- 
ment of  the  estate,  and  as  long  as  the  tenant 
only  acts  in  so  doing  In  conformity  to  jT^iod 
husbandry,  regard  being  had  to  the  situation 
of  the  country  and  the  comparative  value  of 
the  timber.  But  this  is  a  privilege  which 
can  only  be  exercised  for  the  purpose  men- 
tioned; that  is,  the  proper  and  reasonable 
enjoyment  of  the  estate.  Therefore,  cutting 
and  destroying  timber,  not  for  firewood,  re- 
pairs to  the  premises,  or  for  cultivation,  but 
foe  the  purpose  ot  converting  It  into  railroad 
ties  tor  the  market,  will  constitute  waste,  for 
which  the  defendant  will  be  liable.  See,  also, 
Webster  v.  Feet,  97  Mich.  327,  66  N.  W.  558; 
Weatherby  v.  Wood,  29  How.  Prac.  404; 
Brasbear  v.  Macey,  3  J.  J.  Marsh.  98.  It  is 
committing  waste  tor  a  tenant  for  life  to  sell 
and  authorize  the  cutting  and  removal  ot 
valuable  Umber  trees  growing  on  the  land 
Modlln  y.  Kennedy,  53  Ind.  267.  See,  gen- 
erally, 28  Am.  &  Eng.  Enc.  Law,  p.  870  et 
seq.,  and  authorities  cited. 

8.  It  follows  from  what  has  been  before 
said  that  tbe  action  of  tbe  Judge  below  In 
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overruUng  tbe  demurrer  to  the  petition  was 
in  accordance  with  the  law  applicable  to  tbe 
case,  and  the  Judgment  is  affirmed.  All  tbe 
jostlcea  concurring. 


(106  Q«.  lit) 

HOTLB  et  aL  r.  SOUTHERN  SAW  WORKS. 

(Supreme  Court  of  Georgia.     July  28, 1898.) 
Etidbscb — CoKci.csioKS  —  Sales— Kbsoissiox  bt 

BcTBa— FKACD— CONSIDEKATIOH. 

1.  The  court  committed  no  error  in  ruling 
out  the  following  testimony  of  one  of  the  plain- 
tifFs:  "The  material  was  bought  under  a  mis- 
understanding of  its  real  value,  caused  by  the 
misrepresentation  of  one  of  the  officers  of  the 
Southern  Saw  Works;"  it  not  appearing  from 
the  testimony  of  the  witness  what  the  misrep- 
reaentation  was,  or  how  it  induced  him  to  buy 
the  property  for  more  than  Its  value. 

2.  Where  one  offers  to  buy  of  another  a  par- 
ticular article  of  certain  quality,  and  the  sell- 
er fraudulently  ships  to  him  a  different  arti- 
cle or  one  of  inferior  quality,  and  where  the 
buyer  has  no  opportunity  of  examining  the 
propeitjr  purchased  until  after  its  delivery,  he 
has  a  rigbt  to  rescind  the  contract,  if  the  of- 
fer to  do  so  ia  made  within  a  reasonable  time 
after  tbe  discovery  of  the  fraud  practiced  up- 
on liim. 

8.  The  mere  fact  that  the  buyer  attempted, 
after  a  d^very  of  the  goods,  to  sell  the  same, 
will  not  necessarily  deprive  him  of  the  right  to 
rescind. 

4.  As  a  general  rule,  inadequacy  of  price 
alone  will  not  be  sufficient  to  set  aside  a  con- 
tract; yet  that  drcumstance,  taken  in  con- 
nection with  others  of  a  suspicious  nature,  may 
afford  such  a  vehement  presumption  of  fraud 
as  would  authorize  the  court  to  set  it  aside. 

5.  ntere  was  sufficient  evidence  in  this  case 
•f  tbe  facts  alleged  in  the  original  petition  to 
require  a  submission  of  the  same  to  a  Jury,  and 
the  court  erred  in  granting  a  nonsuitt 

(Syllabus  by  the  Court) 

Error  from  superior  court.  Pulton  county; 
J.  H.  Lumpkin,  Judge. 

Action  by  Hoyle  8c  Abbott  against  the 
Southern  Saw  Works.  There  was  a  Judg- 
ment for  defendant,  and  plaintitrs  bring  et- 
ror.     Reversed. 

Abbott,  Cox  &  Abbott,  for  plaintiffs  in  er- 
ror. Alexander  &  Lambdin,  for  defendant 
in  error. 

COBB,  J.  Hoyle  ft  Abbott  brought  suit 
igalnst  tbe  Southern  Saw  Works,  alleging 
that  on  or  about  January  29,  1896,  the  de- 
fendant sold  to  the  plaintiffs  21  barrels  of 
saw  scrap  steel,  weighing  19,350  pounds,  for 
$581.77,  being  8  cents  per  i)onnd,  and  the 
plaintiffs  have  paid  defendant  for  the  same. 
They  were  Induced  to  pay  this  price,  which 
was  grossly  excessive,  by  the  false  represen- 
tations made  by  an  officer  and  agent  of  the 
defendant  that  tbe  market  price  of  such 
ste^  was  4  cents  per  pound,  and  that  such 
steel  bad  been  sold  by  tbe  defendant  at  that 
price.  These  misrepresentations  wne  made 
to  mislead  the  plaintiffs,  who  were  inexperi- 
enced in  tbe  business,  which  fact  was  known 
to  the  defendant;  and  by  means  of  such  mis- 
representations they  were  misled,  and  In- 
duced to  buy  tbe  steel  and  pay  this  exorbit- 


ant price  for  it.  Its  true  value  not  being  more 
than  $50  or  $G0.  It  was  put  up  In  barrels, 
and  could  not  be  thoroughly  examined  with- 
out great  and  unusual  labor;  but  there  was 
enough  of  tbe  steel  put  at  tbe  top  of  some  of 
the  barrels  to  cause  the  whole  to  have  tbe 
appearance  of  being  of  the  quality  that  was 
bought,  but  tbe  entire  lot  was  not  sucb  as 
was  contracted  for.  Tbe  contract  was  for 
the  purchase  of  pure  and  unmixed  saw  scrap 
steeL  The  lot  delivered  was  mixed  scrap, 
and  bad  other  material,  such  as  cast  iron 
and  the  like,  mixed  with  It,  thereby  making 
it  objectionable  and  undesirable.  They  have 
been  unable  to  find  any  person  who  would 
make  an  offer  on  the  steel  as  it  was  delivered 
to  them.  Upon  discovering  the  fraud  which 
had  been  perpetrated  upon  them,  tbe  prop- 
erty was  promptly  tendered  back,  and  a  de- 
mand made  upon  tbe  defendant  for  tbe  re- 
turn of  the  money,  which  was  refused. 
Plaintiffs  "make  a  continuing  tender"  of  tbe 
steel,  and,  waiving  discovery,  pray  that  the 
defendant  be  decreed  to  take  the  steel,  and 
pay  plaintiffs  the  amount  paid  by  them,  with 
interest,  and  that  the  contract  be  rescinded. 
Upon  the  trial  it  appeared  that  Hoyle,  one 
of  the  plalntlffB,  had  a  conversation  with 
Boyd,  who  represented  tbe  defendant,  in 
which  conversation  a  car  of  saw  scrap  sted 
was  offered  for  sale.  Subsequent  negotia- 
tions were  carried  on  by  correspondence. 
On  January  18,  1896,  plaintiffs  wrote  to  de- 
fendant, asking  for  lowest  cash  price  on  the 
car  of  scrap  steel  which  was  referred  to  in 
the  conversation  between  Boyd  and  Hoyle. 
On  January  22d  the  defendant  replied,  stat- 
ing that  sales  heretofore  of  scrap  steel  had 
been  made  by  bids  from  parties  wanting  it, 
but  that  they  would  price  the  plaintiffs' 
"rates  f.  o.  b.  East  Point,  three  cents  per 
lb.,"  stating  further  that  this  was  in  bar- 
rels, which  was  considered  quite  an  advan- 
tage over  loose  scrap  steel,  and  that  they 
thought  this  price  very  reasonable.  On  Jan- 
nary  24th  the  plaintiffs  wrote  to  the  defend- 
ant, quoting  tbe  offer  made  in  the  letter  of 
January  22d,  and  accepting  the  same,  and 
asking  that  the  defendant  have  the  cars  bill- 
ed to  Atlanta,  and  stating  that,  upon  receipt 
of  the  bill  for  tbe  material,  they  would  re- 
mit check.  On  January  25th  the  defend- 
ant wrote  to  the  plaintiffs  that,  as  early  as 
possible  the  next  week,  they  would  have  tbe 
car  of  steel  loaded  and  forwarded  to  Atlanta, 
as  directed.  It  appeared  from  the  evidence 
that  Boyd  had  told  Hoyle,  one  of  tbe  plain- 
tiffs, that  the  saw  scrap  steel  that  he  bad  to 
sell  was  superior  material,  and  that  similar 
information  was  given  him  over  the  tele- 
phone by  two  other  persons  representing  tbe 
defendant,  who  Informed  him  that  the  saw 
scrap  steel  offered  was  saw  scrap  steel  and 
gummlngs.  The  cash  market  price  of  the 
saw  scrap  steel  delivered  in  Atlanta  on  the 
date  of  tbe  purchase  was  $10  to  $12  per  ton 
of  2,000  pounds,  and  of  scrap  gummlugs  $19. 
The  price  paid  by  the  plaintiffs  was  $40  per 
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ton  in  excess  of  the  market  value.  At  the 
time  of  payment,  the  attention  of  the  agent 
of  the  defendant  was  called  to  the  fact  that 
the  price  was  In  excess  of  what  the  plaintiffs 
intended  to  pay;  and  the  agent  stated  that 
the  saw  scrap  steel  was  worth  it,  and  that 
he  had  sold  such  at  3%  cents  per  pound. 
The  officers  and  agents  of  the  defendant  with 
whom  the  plaintiffs  dealt  had  a  thorough . 
Isnowledge  of  the  value  of  the  article  which, 
was  the  subject-matter  of  the  contract,  and 
the  plaintiffs  had  bad  no  experience  in  the 
purchase  and  sale  of  the  same.  The  mate- 
rial bought  was  worth  only  five  to  six  dol- 
lars per  ton.  Plaintiffs  made  strenuous  ef- 
forts to  sell  it,  and  to  get  the  marlcet  quota- 
tions on  it,  writing  letters  and  telegrams  to 
various  parties,  all  of  which  appear  in  the 
record.  The  material  was  packed  in  21  bar- 
rels, and  accepted  by  plaintiffs  as  saw  scrap 
steel  at  the  time  of  the  purchase  without  ex- 
amination, which  would  have  caused  great 
labor  and  expense  to  have  examined  it  piece 
by  piece.  Many  of  the  barrels  were  packed 
at  the  top  with  saw  scrap  gnimmings,  and 
after  the  purchase  an  examination  was 
made,  when  it  was  found  that  it  was  not 
what  it  was  represented  to  be.  Offers  to 
rescind  the  purchase  were  made,  one  of  the 
plaintiffs  stating  to  Boyd  the  causes  that 
led  them  to  buy  the  material.  These  of- 
fers were  made  to  Boyd  on  two  separate  oc- 
casions. On  March  3d  plaintiffs  wrote  to 
defendant  a  letter,  referring  to  the  several 
conversations  which  had  been  had  relative 
to  the  steel,  and  stating  that  they  were  una- 
ble to  dispose  of  the  same  except  at  a  heavy 
pecuniary  loss,  and  therefore  asked  that,  as 
a  compromise,  the  defendants  accept  the 
steel  and  $100,  and  refund  to  the  plaintiffs 
$481.77.  All  the  propositions  to  rescind  were 
declined.  A  thorough  examination  of  the 
material  showed  it  to  be  ordinary  scrap  iron 
and  steel  very  much  mixed,  consisting  of  saw 
scrap  gnmmings,  saw  scrap  steel  of  various 
kinds,  scrap  iron,  such  as  pots,  hoop  iron, 
hammers,  castings,  and  the  like,  the  market 
price  of  which  would  be  four  or  five  dollars 
per  long  ton.  The  efforts  to  obtain  quota- 
tions on  the  steel  and  sell  the  same  continued 
until  March  16th.  The  suit  was  filed  on 
August  IS,  1896.  At  the  conclusion  of  the 
plaintiffs'  evidence,  the  court,  upon  motion 
of  the  defendant,  granted  a  nonsuit,  and  to 
this  mllng  the  plaintiffs  excepted. 

1.  Hoyle,  one  of  the  plaintiffs,  was  exam- 
ined by  interrogatories.  Among  other  ques- 
tions propounded  to  blm  was  the  following: 
"If  the  price  paid  said  defendant  was  In 
excess  of  the  market  price  on  said  date, 
state  bow  much  In  excess,  and  state  how 
it  occurred  that  the  plaintiffs  paid  three 
cents  per  pound  for  the  same."  The  answer 
was:  "About  forty  dollars  per  ton.  The 
material  was  bought  under  misunderstand- 
ing of  its  real  value,  caused  by  misrepre- 
sentations of  the  officers  of  the  Southern  Saw 
Worlcs."    The  last  sentence  of  the  answer 


was  objected  to,  on  the  ground  that  it  did 
not  state  facts,  but  stated  mere  conclusions 
of  the  witness.  The  court  sustained  the  ob- 
jection, and  excluded  the  testimony,  and  to 
this  ruling  the  plaintiffs  excepted.  It  not 
appearing  from  the  testimony  of  the  witness 
what  the  misrepresentations  were,  or  bow 
they  Induced  him  to  buy  the  property  at  a 
price  in  excess  of  its  actual  value,  there  was 
no  error  In  excluding  the  evidence. 

2.  The  contract  between  the  parties  was 
closed  by  the  letter  from  the  plaintiffs  to 
the  defendant,  dated  January  14, 1896,  above 
referred  to.  It  does  not  distinctly  appear 
in  the  record  when  the  material  was  re- 
ceived by  the  plaintiffs,  but  it  must  have 
been  some  time  subsequent  to  the  25th  ot 
January,  1896,  as  on  that  day  the  defendant 
wrote  to  the  plaintiffs,  advising  them  thUt 
shipment  would  be  made  as  early  as  possi- 
ble in  the  following  week.  After  the  mate- 
rial was  received  by  the  plaintiffs,  relying 
upon  the  representations  of  the  defendant  in 
regard  to  its  quality,  and  upon  the  presump- 
tion that  it  would  ship  them  exactly  what 
had  been  ordered,  they  did  not  examine  the 
material,  bnt  delayed  such  examination  for 
a  few  days,  as  they  had  a  right  to  do.  Upon 
an  examination  being  subsequently  made, 
when  it  clearly  appeared  that  the  articles 
8hipi>ed  were  essentially  different  from  the 
articles  which  had  been  ordered;  the  plain- 
tiffs, according  to  the  testimony  of  one  of 
:  them,  made  two  distinct  propositions  offer- 
ing to  return  the  property  shipped  to  them, 
and  rescind  the  contract,  which  were  de- 
clined; and  on  March  3,  1896,  subsequent  to 
the  verbal  propositions  of  rescission,  wrote 
to  the  defendant,  offering  as  a  compromise 
that  the  defendant  take  back  the  steel,  and 
refund  to  the  plaintiffs  the  amount  of  the 
purchase  money,  less  $100.  If  the  delay  of 
the  plaintiffs  in  examining  the  articles  sold 
was  not  unreasonable,  and  If  the  offer  to 
rescind  was  promptly  made  upon  the  dlscdv- 
ery  of  the  fraud  which  had  been  perpetrated 
upon  them,  the. fact  that  there  had  been 
delay  in  making  the  examination  would  not 
destroy  the  plaintiffs'  right  to  rescind.  It 
appearing  that  the  material  must  have  been 
received  by  the  plaintiffs  some  time  about 
the  1st  of  February,  and  the  letter  offering 
the  compromise  being  dated  March  Sd,  It 
would  have  been  proper  to  have  submitted  to 
the  Jury  the  question  as  to  whether,  under 
these  facts,  the  delay  In  making  the  ^Lam- 
ination was  for  an  nnreasonable  length  of 
time,  and  whether  the  otter  to  reschid  was 
promptly  made  upon  the  discovery  of  tife 
fraud  which  the  plaintiffs  claimed  had  been 
perpetrated  upon  them. 

8.  But  it  is  contended  by  the  defendant 
that  the  plaintiffs  had  waived  their  right  to 
rescission,  because  they  attempted,  after  the 
delivery  of  the  goods  to  them,  to  s^  the 
same.  It  appears  from  the  evidence  that 
the  attempt  to  sell  the  articles  began  shortly 
after  the  delivery  of  the  goods,  and  wta  con- 
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tinned  pending  the  propositions  for  rescis- 
sion, and  continued  after  all  tbe  propositions 
for  rescission  had  been  declined.  That  the 
buyer  of  personal  property  Is  dealing  with 
the  same  as  his  own,  and  In  such  a  way  only 
as  an  owner  would  deal  with  It,  might  be 
sufficient  for  the  Jury  to  find  that  there  had 
been  a  waiver  of  the  right  of  rescission,  grow- 
ing out  of  a  fraud  perpetrated  by  the  seller 
at  the  time  of  the  purchase.  The  mere  fact, 
however,  that  the  buyer  attempts  to  sell  the 
article,  and  does  not  effect  a  sale,  will  not 
alone  constitute  a  waiver  of  the  right  to  re- 
scind the  contract  upon  the  ground  of  fraud. 
An  offer  of  the  article  for  sale  under  the 
circumstances  is  subject  to  explanation  by 
the  buyer;  and  where,  as  In  the  present 
case,  the  buyer,  as  soon  as  Informed  of  the 
fraud  which  had  been  peri)etrated  upon  him, 
notlfled  the  seller  that  the  articles  delivered 
were  not  of  the  character  ordered,  and  sub- 
sequently offered  to  rescind,  and  pending 
such  offer  made  attempts  to  obtain  market 
quotations  as  to  the  price  of  the  article  look- 
ing to  a  sale  of  the  same,  these  attempts 
continuing  after  the  offer  to  rescind  had 
been  finally  declined,  but  the  articles  or  no 
part  of  the  same  being  actually  sold,  a  Jury 
should  have  been  called  upon  to  determine 
whether,  under  the  facts  and  circumstances 
related,  there  had  been  a  waiver  by  the 
plaintiffs  of  their  right  to  take  advantage 
of  the  fraud  which  bad  been  perpetrated 
open  them,  and  rescind  the  contract 

4.  According  to  the  undisputed  evidence  In 
this  case,  an  article  which  was  worth  $6 
per  ton  was  sold  to  the  plaintiffs  at  the  ratef 
of  $60  per  ton.  Inadequacy  of  consideration' 
ordinarily  will  not  be  sufficient  to  set  aside 
a  contract,  but  gross  Inadequacy  of  consid- 
eration Is  a  circumstance  indicative  of  fraud, 
and  that,  together  with  other  circumstances, 
may  be  sufficient  as  a  ground  for  rescission. 
Blshp.  Eq.  (5th  Ed.)  {  219.  Our  Code  de- 
clares that  "inadequacy  of  price  is  no  ground 
for  rescission  of  a  contract  of  sale,  nnles's 
It  Is  so  gross  as  combined  with  other  cir- 
cumstances to  amount  to  a  fraud."  Civ. 
Code,  ^  3549.  In  the  case  of  Wormack  t. 
Rogers,  9  6a.  60,  It  was  held  that  "inade- 
quacy of  price,  as  a  genera]  proposition,  will 
not  per  se  be  a  sufficient  ground  to  set  aside 
a  conveyance  In  a  court  of  equity;  yet  that 
circumstance,  tak6n  In  connection  with  others 
of  a  suspicious  nature,  may  afford  such  a 
vehement  presumption  of  fraud  as  will  au- 
thorise the  court  to  set, It  aside."  And  in  the 
opinion  Judge  Warner  uses  this  language: 
"Inadequacy  of  consideration,  as  a  general 
proposition,  is  not,  per  se,  a  sufficient  ground 
to  set  aside  this  conveyance,  although,  as 
remarked  by  Iiord  Thurlow,  In  Gwynne  r. 
Heaton,  1  Brown  Ch,  9,  tbe  Inadequacy  of 
price  paid,  compared  to  the  value  of  the 
property  purchased,  'is  so  gross  and  mani- 
fest that  It  must  be  impossible  to  state  It  to 
a  man  of  common  sense,  without  producing 
an    exclamation   at    the    Inequality    of    it' 


While  we  do  not  place  our  Judgment  exclu- 
sively upon  the  ground  of  the  Inadequacy  of 
the  consideration,  yet  that  circumstance, 
taken  In  connection  with  the  other  facts 
charged  In  the  bill,  furnishes  the  most  ve- 
hement presumption  of  fraud." 

5.  Viewing  the  record  as  a  whole,  we  have 
reached  the  conclusion  that  the  case  should 
have  been  submitted  to  the  Jury,  and  that 
the  nonsuit  was  Improper.  There  was  evi- 
dence from  which  the  Jury  could  have  found 
that  tbe  price  agreed  to  be  paid  was  grossly 
excessive;  that  the  defenduit  was  thorough- 
ly conversant  with  all  matters  relating  to 
the  subject-matter  of  tbe  contract;  that  the 
plaintiffs.  If  not  entirely  Ignorant  of  tbe 
same,  were  not  as  thoroughly  versed  as  to 
the  matter  which  was  the  subject  of  tbe 
contract  as  was  the  defendant;  that  the  arti- 
cle shipped  was  essentially  different  from  the 
article  ordered;  that,  within  30  days  after 
the  articles  were  received,  they  were  exam- 
ined, and  found  not  to  correspond  with  the 
articles  called  for  by  the  terms  of  tbe  con- 
tract of  sale;  that  two  distinct  offers  of  re- 
scission were  made;  that  attempts  had  been 
made  before  and  after  and  pending  the  of- 
fers of  rescission  to  sell  the  article,  but  that 
no  sale  had  been  made,  tinder  this  state 
of  facts.  It  seems  to  us  that  the  Jury  should 
have  been  allowed  to  pass  upon  the  ques- 
tions as  to  whether  a  fraud  had  been  perpe- 
trated; whether  tbe  plaintiffs  had  exercised 
diligence  in  discovering  It;  whether  they  had 
promptly  offered  to  rescind  the  contract,  and 
return  the  article  upon  this  discovery;  and 
whether,  by  their  offers  to  obtain  quotations 
on  the  article,  and  attempts  to  make  a  sale 
of  the  same,  they  had  waived  their  right 
to  rescind,  judgment  reversed.  All  the  Jus- 
tices concurring. 


(106  Ga.  180) 
OUTCHBB  et  aL  T.  ORAWfORD  et  aL, 
County  Com'rs. 

(Supreme  Coart  of  Georgia.     July  28,  1808.) 

BTATUTBS— BlSAOTMENT — EviDBITOB. 

L  A  mlnoritv  report,  signed  by  a  senator 
and  appearing  In  the  senate  Joarnal,  which,  in 
effect,  states  that  notice  of  the  introduction  of 
a  given  bill  had  not  been  published,  and  that 
the  advocates  of  the  bill  admitted  that  no  no- 
tice had  been  given  that  this  bill  was  to  be 
Introduced,  is  not,  after  its  passage,  competent 
evidence  to  prove  that  no  notice  of  the  intro- 
duction of  such  bill  had  been  published.  An 
act  of  the  general  assembly  cannot  be  invalidat- 
ed in  this  manner. 

2.  Nor  is  a  certified  copy  from  the  o£5ce  of 
the  secretary  of  state  of  the  conscdidated  return 
of  an  election  held  in  a  given  coun^  upon  the 
question  of  removing  the  county  site  thereof  . 
admissible  in  evidence  for  the  purpose  of  show- 
ing that  the  general  assembly,  in  acting  upon 
a  bill  providing  for  such  removal,  did  not  have 
before  It  legal  evidence  showing  that  such  an 
election  had  been  held,  and  that  two-thirds  of 
the  qualified  voters  thereat  voted  in  favor  of 
a  removal  of  the  county  site  to  a  particnlar 
place. 

(SyUabns  fay  tbs  Court,) 
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Error  from  superior  court,  Fannin  county; 
Geo.  F.  Oober,  Judge. 

Suit  by  li.  O.  Cutcher  and  others  against 
H.  B.  Crawford  and  others,  county  commia- 
Bloners.  Decree  for  defendants,  and  plain- 
tiffs bring  error.     Affirmed. 

Dorsey.  Brewster  &  Howell,  Phillips  & 
Brown,  Banders  McDanlel,  and  Hugh  M. 
Dorsey,  for  plalntitfs  In  error.  Draper  & 
Hull  and  day  &  Blair,  for  defendants  in  er- 
ror. 

LUMPKIN,  P.  J.  On  December  13,  1895, 
the  general  assembly  passed  an  act  to 
change  the  county  site  of  Fannin  county 
from  Morganton  to  Blue  Hidge.  Acts  1895, 
p.  420.  The  preamble  of  this  act  recites 
that  on  the  13tb  day  of  August,  1S95,  an 
election  was  held  In  that  county  for  the  pur- 
pose of  changing  the  county  site,  and  that 
"at  said  election  so  held  two-thirds  of  the 
legal  votes  cast  at  said  election  were  In  favor 
of  the  removal  of  said  county  site  from  the 
town  of  Morganton  to  the  town  of  Blue 
Ridge,  in  said  county."  Certain  citizens  and 
taxpayers  of  the  county  brought  an  equita- 
ble petition  against  the  county  commission- 
ers to  enjoin  them  from  building  a  jail  for 
the  county  in  Blue  Ridge.  This  petition  was 
predicated  upon  two  grounds:  First,  be- 
cause the  above-mentioned  act  was  uncon- 
stitutional, for  the  reason  that  It  was  "a 
local  bill,  and  notice  of  the  Intention  to 
Introduce  said  bill,  as  required  by  the  con- 
stitution of  the  state,  was  not  given  nor  pub- 
lished In  the  locality  affected  by  such  bill"; 
and,  second,  because  "less  than  two-thirds 
of  the  votes  cast  at  said  election  were  in 
favor  of  removal  of  said  county  site,  as  the 
consolidated  returns  of  said  election  show- 
ed." The  injunction  was  denied,  and  the 
plaintiffs  excepted. 

1.  At  the  hearing  tbey  offered  In  evidence 
an  official  copy  of  the  senate  journal  of 
1895,  containing  the  following:  "Mr.  Com- 
ming,  of  the  Eighteenth  district,  member  of 
the  special  judiciary,  submitted  the  follow- 
ing minority  report:  Mr.  President:  The 
undersigned  dissents  from  the  report  of  the 
special  Judiciary  committee  on  house  bill  No. 
730,  by  Mr.  McDaniel,  of  Fannin,  in  refer- 
ence to  changing  the  county  site  of  Fannin 
county,  which  was  favorable  to  the  passage 
of  the  bill,  and  recommends  Instead  that  the 
bill  do  not  pass,  for  the  reason  that  In  the 
opinion  of  the  undersigned  this  is  a  local 
bill,  and  there  is  no  evidence  that  notice 
thereof  was  given  as  prescribed  by  the  con- 
stitution and  statutes,  but,  on  the  contrary, 
It  was  admitted  by  the  advocates  of  the  bill 
that  no  notice  was  given  that  this  bill  was 
to  be  Introduced.  Respectfully  aubmltted, 
[Signed]    Bryan  Gamming." 

This  evidence  was  properly  rejected.  Its 
purpose  was  to  show  that  no  notice  of  the 
bOI  to  change  the  county  site  of  Fannin 
county  bad  been  published.    We    do    not 


think  an  act  of  the  general  assembly  can  be 
Invalidated  in  this  manner.  At  most,  the  re- 
port was  nothing  more  than  a  statement  by 
Senator  Gumming  that,  in  his  opinion,  this 
was  a  local  bill,  notice  of  the  Introduction 
of  which  had  not  been  duly  given.  Surely, 
It  would  never  do  to  declare  void  aii  act  of 
the  legislature  upon  the  strength  of  anything 
contained  in  a  minority  report  which  was 
overridden  by  that  branch  of  the  general  as- 
sembly to  which  it  was  presented.  Presum- 
ably, the  senate,  by  a  majority  of  two- 
thirds,  difCered  with  the  distinguished  sena- 
tor from  the  Eighteenth  as  to  the  conclu- 
sions expressed  in  his  minority  report;  and. 
If  this  be  so,  it  makes  no  difference,  so  far 
as  relates  to  the  present  controversy,  wheth- 
er, In  point  of  fact,  he  was  right  or  wrong. 
The  action  of  the  senate  must  be  accepted 
as  conclusive.  The  statement,  that  "it  was 
admitted  by  the  advocates  of  the  bill  that 
no  notice  was  given  that  this  bill  was  to  be 
Introduced,"  cannot  be  made  a  ground  for 
Invalidating  the  act  Courts  cannot  act  up- 
on admissions,  no  matter  by  whom  made,  in 
passing  upon  the  constitutionality  of  stat- 
utes. See  FulIIngton  v.  Williams,  98  Ga. 
809,  27  S.  E.  183,  and  authorities  there  cited. 
Disregarding  the  recitals  of  this  report,  as 
we  are  constrained  to  do,  we  have  nothing 
from  the  senate  Journal  showing  whether 
notice  was  or  was  not  given.  This  being 
so,  the  presumption  is  that  the  general  as- 
sembly did  not  disregard  the  constitutional 
requirements  as  to  publication,  if.  Indeed, 
these  requirements  are  applicable  to  a  bill 
of  this  kind.  See  23  Am.  &  Eng.  Bnc.  Law, 
199  et  seq. 

2.  In  support  of  the  other  ground  upon 
which  the  petition  was  founded,  the  plaintiffs 
offered  in  evidence  a  transcript  from  the  office 
of  the  secretary  of  state  of  the  consolidated 
return  of  the  election  held  In  Fannin  county 
upon  the  question  of  removing  the  county  site. 
That  return  purported  to  show  that  the  vote 
stood  as  follows:  "For  removal  to  Blue  Ridge, 
received  947;  for  removal  to  Mineral  Bluff,  re- 
ceived 165;  against  removal,  396."  If  these 
figures  are  correct,  it  Is,  of  course,  obvious 
that  two-thirds  of  the  qualified  voters  of  the 
county  voting  at  the  above-mentioned  election 
did  not  cast  their  ballots  In  favor  of  the  re- 
moval of  the  county  site  to  Blue  Ridge;  and. 
If  this  be  true,  the  provisions  of  paragraph  4, 
i  1,  art  11,  of  the  constitution  (Civ.  Code,  i 
6927),  were  not  compiled  with.  But  the  tran- 
script from  the  office  of  the  secretary  of  state, 
even  if  its  introduction 'In  evidence  had  been 
permitted  by  the  court  would  not  have  shown 
upon  what  evidence  the  general  assembly  act- 
ed In  passing  upon  the  question  whether  or 
not  the  removal  provided  for  by  the  act  had 
been  duly  authorized  by  the  people  at  the 
pons.  It  is  not  to  be  presumed  that  the  gen- 
eral assembly  would  have  passed  this  act  un 
less  satisfied  In  some  way  that  the  proposal 
to  remove  the  county  site  to  Blue  Ridge  whs 
in  the  popular  election  carried  by  the  requisite 
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conntltTitlonal  majority.  We  are  not  officially 
iBformed  from  what  source  the  general  aa- 
■embly  sought  or  obtained  the  evidence  relat- 
ing to  this  matter  upon  which  it  acted.  W» 
are  not  even  informed  that  any  certificate  at 
all  from  the  secretary  of  state,  or  any  tran- 
script of  the  return  on  file  In  his  office,  was 
laid  before  or  considered  by  the  general  as- 
sembly. If  SQch  evidence  was  before  it,  we 
are  bonnd  to  conclude  that  the  same  was 
not  satisfactory,  and  that  in  some  other  way, 
or  by  some  other  means,  it  became  convinced 
that  two-thirds  of  the  legal  voters  voting  at 
the  election  cast  their  ballots  in  favor  of  the 
removal  of  the  county  site  to  Blue  Ridge.  It 
Is  not  our  province  to  inquire  whether  or  not 
the  general  assembly  had  authority  to  make 
an  investigation  for  itself  upon  this  question. 
It  is  enough  for  us  to  know  that  the  present 
record  does  not  disclose  that  the  general  as- 
sembly acted  upon  illegal  or  insufficient  evi- 
dence In  reaching  the  condusion  that  the  rfr- 
aolt  of  the  election  warranted  the  enactment 
of  a  law  changing  the  county  site.  Nor  would 
the  rejected  transcript,  even  if  it  had  been  re- 
ceived In  evidence,  have  shown  that  the  action 
of  the  general  assembly  in  passing  this  law 
was  imconstitntional.  Section  394  of  the  Po- 
litical Code,  which  relates  to  elections  of  this 
kind,  declares  that  "the  certificate  of  the  sec- 
retary of  state  showing  that  said  election  was 
held  and  that  two-thtrds  of  the  qualified  vot- 
ers of  said  county  (as  hidlcated  by  the  tax 
dlgeat)  voted  at  said  election  in  favor  of  're- 
moval,' shall  be  sufficient  evidence  of  the 
holding  of  said  election  and  the  number  of 
votes  cast"  In  Wells  v.  Ragsdale  (Ga.)  20  B. 
K.  16S,  it  was  held  that,  in  so  far  as  this  sec- 
tion midertook  to  require  the  assent  of  two- 
tblids  «t  the  qualified  voters  of  the  county.  It 
was  TiolatlTe  of  the  constitution,  which  only 
teqnlred  the  assent  of  two-^lrds  of  those  vot- 
ing at  the  particular  election.  Dealing  with 
this  section  as  construed  In  the  case  just  cit- 
ed, a  certificate  from  the  secretary  of  state 
showing  that  two-thirds  of  those  voting  at  an 
election  upon  the  question  of  removing  a  coun- 
ty site  voted  in  favor  of  removal  would  be 
sufficient  evidence  as  to  the  facts  therein  cit- 
ed. It  will  be  observed  that  the  secretary  of 
stat«  is  not  required  to  furnish  the  general  a»- 
sembly  with  a  transcript  of  the  return  of  the 
election  made  to  him,  but  it  would  seem  law- 
ful for  him  to  state  In  a  certificate  the  result 
of  the  election;  and  again,  it  will  be  noticed 
that,  while  such  a  certificate  is  sufficient  evi- 
dence as  to  the  facts,  the  law  does  not  say 
tliat  It  Shall  be  the  exclusive  evidence  to  b* 
acted  upon  by  the  general  assembly.  We  do 
not  know,  as  already  remarked,  whether  the 
secretary  of  state  fnmlsbed  a  certificate  oC 
any  sort  to  the  gmeral  assembly  In  the  prea- 
ent  instance,  or,  If  he  did,  what  that  certificate 
contained,  and  we  repeat  that  the  transcript 
offered  in  evidence  and  rejected  was  not  rele- 
vant or  admissible  for  the  purpose  of  contest- 
Ing  the  constitutionality  of  the  law  under  re- 
view.   Xlie  trial  Jndge  committed  no  enor  at 


the  hearing,  and  properly  denied  the  injunc- 
tion. Judgment  aflOrmed.  All  the  Justices 
concurring. 


(lOE  Oa.  116) 

HAGEB  V.  NATIONAL  GBRMAN-AMBBI- 

OAN  BANK. 
(Supreme  0>urt  of  Georgia.     July  28,  1898.) 

HOSBAMD    AND     WiFB  —  CONTRACTS     OF    MaRBIBO 

Wombs— CoKFLicT  of  Laws— Bills  and  Notbs 
— Traxsfbb- Notice — Banks  and  Banking— 
bvidexce— conjkctdrk. 

1.  A  married  woman  incapadtated  by  the 
law  of  the  place  of  her  domicile  to  bind  her- 
self by  a  promissory  note  cannot  be  made  lia- 
ble on  such  a  note  because  of  the  fact  that, 
though  executed  at  the  place  of  residence,  it 
was  made  payable  in  another  jurisdiction, 
where  she  would  be  anthMised  by  the  law  to 
make  such  a  contract. 

2.  Knowledge  by  one  of  the  officers  of  a  bank, 
who  participated  in  the  acceptance  for  the  bank 
of  a. negotiable  note  before  due,  of  a  fact 
which  ^roiUd  pat  a  prudent  person  upon  in- 
quiry aa  to  the  power  of  the  maker  to  exe- 
cute the  paper.  Is  sufficient  to  charge  the  banlc 
with  notice  of  a  disability,  if  such  existed. 

3.  Testimony  of  a  witness  to  the  effect  that 
the  plaintiff's  authorized  agent  knew  the  fact 
of  the  defendant's  marriage  "in  a  general  way, 
no  doubt,"  and  that  "I  expect  he  got  his  in- 
formation through  me  possibly,"  was  inadmls- 
sibie,  and  the  court  did  not  err  in  excluding 
such  testimony  as  a  mere  conjecture  of  the  wit- 
ness. 

4.  This  case  was  tried  npon  the  theory  that 
if  the  plaintiff  was  an  innocent  purchaser  of 
the  note  sued  oa,  the  defendant,  though  a  mar- 
ried woman,  who  labored  under  a  disability 
to  make  the  contract,  wonld  not  be  allowed  to 
set  up  Such  defense.'  If  notice  of  the  defend- 
ant's disability  was  at  all  necessary  to  her  de- 
fense, there  was  sufficient  evidence  In  the  rec- 
ord on  the  subject  to  require  a  submission  of 
the  issue  to  the  jury.  The  court  therefore 
erred  in  directing  a  verdict. 

(Syllabus  by  the  Court) 

Error  from  city  court  of  Atianta;  H.  M. 
Reld,  Judge. 

Action  by  the  National  German-American 
Bank  against  Robert  Hager  and  Belle  Hager. 
There  was  a  judgment  for  plaintiff,  and  de- 
fendant Belle  Hager  brings  error.  Reversed. 

N.  J.  A  T.  A.  Hammond,  for  plaintiff  in 
error.    B.  F.  Abbott,  for  defendant  in  error. 

COBB,  J.  The  National  German-American 
Bank  of  St  Panl,  Minn.,  brought  suit  against 
Robert  Hager  and  Belle  Hager  on  a  promis- 
sory note,  of  which  the  following  is  a  copy: 
"$3,731.82.  St  Paul,  June  4,  1888.  On  or 
before  one  year  after  date,  we  promise  to 
pay  to  the  order  of  F.  D.  Hager  thlrtynseven 
hundred  and  thirty-one  and  "/loo  dollars, 
at  National  German-American  Bank,  St 
Paul,  Minnesota,  value  received,  with  inter- 
est before  and  after  matnxity  at  the.  rate  of 
eight  per  cent  per  annimi  until  paid. 
[Signed]  Robert  Hager.  Belle  Hager.  [In- 
dorsed] F.  D.  Hager."  Bobert  Hager  made 
no  defense.  Belle  Hager  pleaded  that  she 
was  not  Indebted,  because  at  the  time  the 
note  waa  «ncuted  she  was  a  married  wo- 
man, residinc  with  her  bnsband,  tlie  defend- 
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ant  Robert  Hager,  In  the  state  of  Tennessee, 
and  the  note  was  made  In  tbat  state,  and 
was  not  made  for  ber  benefit  In  any  way, 
nor  connected  with  any  dealings  as  to  her 
separate  property.  She  then  had  no  sepa- 
rate estate,  has  bad  none  since,  and  is  now 
a  resident  of  the  state  of  Oeorgia.  Under 
the  laws  of  Tennessee,  she  bad  no  capacity 
to  make  and  bind  herself  by  such  a  note,  be- 
cause of  her  then  married  condition  and  the 
facts  above  set  forth,  of  all  of  which  the 
plaintiff  bad  notice  before  acquiring  the 
note.  At  the  trial  the  plaintiff  offered  In 
evidence  the  note  sued  on,  and  closed.  The 
defendant  Belle  Hager  then  Introduced  evi- 
dence which  she  claimed  tended  to  establish 
the  troth  of  ber  pleas.  The  court  directed 
the  Jury  to  return  a  verdict  in  favor  of  the 
plaintiff  for  the  amount  sued  for.  To  this 
ruling  the  defendant  Belle  Hager  excepted. 
1.  It  was  contended  by  the  plaintiff  ;that 
the  note  purported  to  have  been  executed  in 
the  state  of  Minnesota,  and  that,  as  it  was 
payable  in  that  state,  the  validity,  force,  and 
effect  of  the  contract  was  to  be  determined 
according  to  the  laws  of  that  state.  On  the 
other  hand,  it  was  contended  by  the  defend- 
ant that  the  proof  showed  that  the  paper 
was  actually  executed  in  the  state  of  Ten- 
nessee, of  which  state  the  defendant  Belle 
Hager  was  at  the  time  a  resident,  and  that, 
therefore,  the  validity  of  the  contract  was  to 
be  determined  according  to  the  laws  of  that 
state.  There  was  no  evidence  offered  to 
show  what  was  the  law  of  the  state  of  Min- 
nesota In  reference  to  the  power  of  a  mar- 
ried woman  to  bind  herself  by  promissory 
note.  We  are  therefore  to  presume  that  the 
rules  of  the  common  law  prevail  there. 
Woodruff  V.  Saul,  70  Qa.  271;  Jones  v.  Rice, 
92  Ga.  236,  18  S.  K.  34&  At  common  law  a 
promissory  note  executed  by  a  married  wo- 
man was  absolutely  void.  1  Rand.  Com.  Pa- 
per, 282,  and  cases  cited.  A  married  wo- 
man in  the  state  of  Tennessee  is  under  the 
same  disability  to  contract  tbat  she  was  at 
common  law,  except  so  far  as  tbat  disability 
has  been  removed  by  statute.  The  only  evi- 
dence before  the  court  as  to  what  was  the 
law  of  Tennessee  on  the  subject  of  the  right 
of  a  married  woman  to  bind  herself  by  prom- 
issory note  was  a  section  of  the  Code  of  that 
state,  which  reads  as  follows  (MilL  &  V. 
Code,  I  S346):  "Whenever  a  husband  has 
been  ascertained  to  be  Insane  by  the  verdict 
of  a  jury  in  the  manner  prescribed  by  law, 
bis  wife  may  act  as  a  single  woman  to  pur- 
chase, receive  asd  hold  property,  real  and 
personal;  to  contract  and  be  contracted 
with;  to  sue  and  be  sued;  to  plead  and  be 
impleaded;  and  such  property  as  she  may 
acquire,  by  purchase  or  otherwise,  while  so 
acting,  shall  not  be  taken  or  made  subject  to 
the  satisfaction  of  the  debts  or  contracts  of 
the  husband."  There  was  evidence  that 
Belle  Hager  was  a  married  woman;  that 
she  was  a  mere  surety  on  the  note;  ttiat  she 
bad  no  separate  estate,  did  not  participate  in 


the  consideration  of  the  note,'  and  was  not  in- 
terested in  Its  proceeds.  Nothing  appearing 
in  the  evidence  to  bring  the  case  within  the 
exception  which  the  statute  of  Tennessee 
makes  to  the  common-law  rule,  the  note 
would  be  void  if  the  contract  is  to  be  con- 
trolled by  the  laws  of  that- state.  We  have 
determined  the  question  as  to  what  the  law 
of  Tennessee  is  solely  from  the  statute  which 
was  offered  in  evidence,  and  the  presumption 
that,  except  so  far  as  altered  by  that  statute, 
the  common  law  prevailed  there.  While  no 
decisions  of  the  supreme  court  of  Tennessee 
were  in  evidence,  we  have  examined  some 
of  them  as  we  would  other  authorities,  and 
find  that  the  conclusions  reached  by  that 
court  in  reference  to  the  question  under  con- 
sideration are  identical  with  ours.  See  Shep- 
pard  V.  Kindle,  8  Humph.  80,  81;  Jackson  v. 
Rutledge,  3  Lea,  626,  629;  Lowry  v.  Naff,  4 
Cold.  370;  McClure  v.  Harris,  7  Heisk.  3T9. 
It  would  seem,  therefore,  that,  whichever 
law  controls  on  the  question  as  to  the  valid- 
ity of  the  promissory  note,  it  would  be  void. 
The  common  law  being  presumed  to  prevail 
in  Minnesota,  nothing  to  the  contrary  ap- 
pearing In  the  record,  the  note,  aa  above 
shown,  is  absolutely  void  tinder  the  law  of 
that  state.  The  common  law  being  presum- 
ed to  prevail  In  Tennessee,  except  so  far  aa 
changed  by  the  statute  which  was  In  evi- 
dence, and  the  exception  in  the  statute  not 
being  broad  enough  to  embrace  a  case  like 
the  one  now  under  consideration,  there  was 
no  liability  on  the  note. 

However,  we  are  of  the  opinion  that  the 
capacity  of  the  defendant  to  bind  herself  by 
a  contract  of  the  character  under  consid- 
eration is  to  be  controlled  by  the  laws  of 
the  state  of  Tennessee.  She  was  domiciled 
in  that  state,  and  the  note  sued  on  was  ex- 
ecuted there.  If  a  person  having  capacity 
to  contract  under  the  laws  of  the  state  of 
his  domicile  there  execute  a  contract  to  be 
performed  elsewhere,  its  validity  and  effect 
would  generally  be  governed  by  the  laws  of 
the  place  where  the  contract  was  to  be  per- 
formed. We  do  not  think,  however,  that 
the  laws  of  the  place  of  performance  of  a 
contract  can  be  called  to  the  aid  of  a  per- 
son who  is  seeking  to  enforce  as  a  contract 
something  which  is  absolutely  void  at  the 
place  where  it  was  executed.  If  the  instru- 
ment was  void  as  a  contract  In  Tennessee, 
it  is  void  everywhere.  In  the  case  of  Mar- 
tin V.  Johnson,  84  Ga.  481,  10  S.  B.  1002,  It 
was  held  that  while  the  general  rale  Is  that 
the  rate  of  Interest  which  a  contract  Is  to 
bear  is  to  be  determined  by  the  law  of  the 
place  where  the  contract  is  to  be  performed, 
still  this  rule  bad  no  application  in  cases 
where  the  entire  contract  was  Illegal  at  the 
place  of  its  execution.  In  the  opinion.  Jus- 
tice Blanford  cites  the  case  of  Andrews  v. 
Pond,  IS  Pet  65,  where  a  similar  ruling 
was  made.  In  that  case  a  draft  which  was 
infected  with  usury  was  made  In  the  state 
of  New  York,  and  payable  In  the  state  of 
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Alabama.  Under  the  laws  of  New  Tork  the 
entire  iustrument  was  void,  while  under  the 
InwB  of  Alabama  the  instrument  would  be  void 
only  to  the  extent  of  the  usury  exacted.  It  was 
held  that  the  contract  was  Incapable  of  en- 
forcement, as  Its  validity  was  to  be  determin- 
ed according  to  the  laws  of  the  state  of  New 
Tork.  It  was  also  held  that  the  general  princi- 
ple in  relation  to  contracts  made  at  one  place 
to  be  performed  at  another  was  well  settled, 
being  that  the  laws  of  the  place  of  perform- 
ance controlled,  but  that  this  principle  had 
no  application  to  a  contract  void  at  the 
place  of  its  execution,  although  Intended  to 
be  performed  elsewhere.  See,  also.  Story, 
Conn.  Laws  (8th  Ed.)  242,  243;  2  Kent, 
Ck>mm.  .p.  468;  Watson  y.  Orr,  14  N.  O.  161; 
Holmes  y.  Manning  (Mass.)  19  N.  E.  25.  The 
defendant,  according  to  the  laws  of  the  state 
of  Tennessee,  being  Incapacitated  from  mak- 
ing a  contract  of  the  nature  sought  to  be 
enforced  against  her,  the  same  Is  yold,  and, 
being  void  according  to  the  laws  of  the 
place  of  its  execution,  is,  according  to  the 
authorities  above  referred  to,  void  every- 
where. 

2-4.  It  waa  contended  by  the  defendant 
that  there  was  evidence  sufficient  to  require 
tbe  Judge  to  submit  to  the  Jury  the  ques- 
tion as  to  whether  the  bank  bad  notice  that 
Belle  Hager  was  a  married  woman  at  the 
time  she  signed  the  note  and  the  bank  re- 
ceived it,  and  was  therefore  incapacitated 
to  make  the  contract  contained  in  the  note. 
It  was  shown  that  F.  D.  Hager,  a  brother  of 
Robert  Hager,  was  a  customer  of  the  bank, 
and  that  notes  amounting  in  the  aggregate 
to  a  large  sum  had  been  discounted  for  him 
prior  to  the  transaction  now  In  question. 
Some  of  these  notes  matured  on  the  23d  of 
June,  1888,  and  the  bank  had  insisted  that 
he  pay  the  same  at  maturity,  and  he  had 
requested  that  he  be  permitted  to  renew  the 
same.  He  had  offered  to  transfer  and  In- 
dorse to  the  bank,  aa  collateral  security  for 
bia  indebtedness  then  existing,  the  note 
which  ia  sued  on  in  this  case,  as  well  as 
certain  other  paper.  The  "officers  of  the 
hank"  accepted  his  proposition,  permitted 
him  to  renew  the  notes,  and  extended  the 
time  of  payment;  and  he  Indorsed  and  de- 
livered the  note  now  sued  on  to  the  bank. 
F.  D.  Hager,  who  was  examined  by  interrog- 
atories, was  asked  this  question:  "What 
notice  had  Lockey  [the  cashier  of  the  bank] 
of  Mra.  Belle  Hager's  being  a  married  wo- 
man?" The  answer  was:  "I  expect  he  got 
his  Information  through  me  possibly.  He 
knew  In  a  general  way,  no  doubt"  This  an- 
swer was  ruled  out  We  do  not  see  any 
error  In  this  ruling.  The  statement  made 
by  the  witness  Is  nothing  more  than  a  con- 
jecture on  his  part  as  to  the  possible  knowl- 
edge of  the  cashier  in  regard  to  the  matter 
which  was  under  investigation.  There  was 
no  other  evidence  offered  to  charge  the 
cashier  with  notice  that  the  defendant  was 
a  married  woman,  but  there  was  evidence 


that  the  president  of  the  bank  knew  the 
fact  While  it  may  be,  as  a  general  rule, 
that  the  discoimting  of  bills  and  notes  is  not 
within  the  scope  and  duty  of  the  president 
of  a  bank,  and  therefore  notice  to  him  would 
not  genersilly  be  notice  to  the  bank  In  rela- 
tion to  such  transactions,  still  where  it  ap- 
pears, as  it  did  In  this  case,  that  the  "offi- 
cers of  the  bank"  consulted  and  acted  upon 
the  question  as  to  whether  a  note  should 
be  accepted  by  the  bank  as  collateral  for  an 
existing  debt,  notice  to  any  of  the  officers 
who  participated  in  the  conference  would 
be  notice  to  the  bank;  and.  In  the  absence 
of  proof  as  to  what  officers  were  In  such 
consultation.  It  might  be  Inferred  that  the 
president  and  directors  were  those  referred 
to.  There  being  evidence  that  the  president 
of  the  bank  knew  that  Belle  Hager  was  a 
married  woman,  and  evidence  that  the  "offi- 
cers of  the  bank"  consulted  and  acted  on  the 
question  of  the  acceptance  of  the  note  by  the 
bank,  the  Jury  should  have  been  allowed 
to  say  whether  this  evidence  was  sufficient 
to  show  that  the  president  took  part  In  the 
consultation.  If  the  Jury  were  to  find  that 
the  president  was  among  the  "officers  of  the 
bank"  who  consulted  about  the  acceptance 
of  the  note,  and  that  he  knew  that  Belle 
Hager  was  a  married  woman,  this  would 
charge  the  bank  with  notice  of  her  disability 
to  make  the  contract,  and  she  would  be  let 
in  to  set  np  such  disability  as  a  defense 
to  the  note. 

Whether  such  a  note  could  be  enforced  in 
the  hands  of  a  bona  flde  purchaser  tor  value 
before  due,  who  had  no  notice  that  the 
maker  was  a  married  woman,  and  conse- 
quently disabled  from  making  the  contract 
wUl  not  now  be  decided.  The  case  was  ar- 
gued here  by  counsel  for  both  parties  up- 
on the  assumption  that  If  the  bank  acquired 
the  note  for  value  before  due,  without  no- 
tice that  Belle  Hager  was  a  married  wo- 
man, she  would  be  precluded  from  setting  up 
the  defense  contained  In  her  plea.  As  the 
question  of  the  rights  of  an  Innocent  pur- 
chaser in  such  a  case  was  not  referred  to  by 
counsel  In  any  way,  and  as  a  new  trial  Is 
necessary  In  any  view  of  the  case,  we  have 
seen  proper  to  deal  with  the  case  in  the 
manner  In  which  it  was  presented  to  us, 
and  to  decide  it  upon  the  theory  upon  which 
It  was  evidently  tried  In  the  court  below, 
and  leave  It  as  an  open  question  to  be  decid- 
ed hereafter  whether  the  bank  had  a  right 
to  maintain  an  action,  even  If  It  be  an  Inno- 
cent purchaser  of  the  note.  If  the  case  had 
arisen  under  the  law  of  this  state,  the  right 
of  a  married  woman  to  have  set  up  such  a 
defense  against  an  innocent  purchaser  of  the 
paper  would  not  have  existed.  But  the  law 
of  this  state  Is  entirely  different  from  the 
law  of  Tennessee.  In  this  state  the  right 
of  a  married  woman  to  make  a  contract  Is 
the  general  rule;  her  disability  is  the  ex- 
ception; and  therefore,  where  the  paper  pur- 
ports to  contain  a  contract  which  a  married 
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woman  wonld  have  a  right  to  make,  an  In- 
nocent purchaser  would  be  protected  against 
a  plea  setting  up  dlsabiUt;'  of  the  maker 
on  account  of  the  contract  being  within  some 
of  the  exceptions  provided  for  by  law.  And 
this  would  be  true  even  though  the  bolder 
knew  at  the  time  that  he  acquired  the  note 
that  the  maker  was  a  married  woman.  If 
she  purports  to  contract  In  a  way  that  the 
law  would  authorize,  and  puts  the  note  In 
circulation,  a  person  purchasing  such  note 
wonld  bare  a  tight  to  presume  that  she  was 
contracting  In  a  lawful  Instead  of  an  unlaw- 
ful way.  In  Tennessee,  however,  the  rule 
la  diiferent  There  the  general  rule  is  titat 
a  married  woman  labors  under  a  disability 
to  contract,  and  contracts  made  by  her  are 
void,  the  common-law  rule  being  of  force 
in  regard  to  such  undertaking.  There  is  a 
single  exception  to  the  rule  which  is  refer- 
red to  above,  where  the  husband  has  been 
adjudged  to  be  a  lonatlc  There  is  force, 
therefore,  In  the  position  that  a  person  who 
was  about  to  purchase  a  note  signed  by  a 
female  resident  in  the  state  of  Tennessee 
would  be  bound  to  inquire— First,  is  the 
maker  a  married  woman?  and,  second.  Is 
tbe  contract  within  the  exception  to  the  gen- 
eral rule  of  disability  provided  by  lawT 
However,  we  do  not  now  decide  this  ques- 
tion. Judgment  reversed.  All  tbe  Justices 
concurring. 


(105  Qa.  112) 

McINTTRB  T.  MOOBBL 
(Supreme  Oonrt  of  Georgia.     July  23,  1898.) 
NoTS— Joint   Prinoipal  — Actios    oh   Fobeiqn 

JtTDQUENT — FaBTIIS. 

1.  Where  a  promissory  note  is  si^ed  by  one 
person,  and  another  signs  upon  tbe  same  the 
following  entry:  "I  do  hereby  subject  and 
make  liable  my  Individual  and  personal  real 
and  separate  estate  to  the  payment  of  the  with- 
in note,"— 4he  undertaking  of  the  latter  is  that 
of  surety  only  and  not  of  joint  i>rincipal. 

2.  In  a  suit  upon  a  foreign  judgment,  it  Is 
proper  to  consider  the  entire  record,  and"  the 
judgment  rendered  should  be  construed  in  the 
light  of  tbe  pleadings.  Though  the  judgment 
be  in  its  terms  ap]>aiently  a  joint  one,  yet,  if 
the  pleadings  and  the  eiihibits  show  that  the 
Uabiuty  is  several  only,  the  judgment  will  be 
constrned  so  as  to  fix  the  liability  according  to 
the  pleadings  and  exhibits. 

3.  It  follows  from  the  foregoing  that  where 
two  judgments  were  rend'ered  in  another  state, 
one  against  one  defendant  only  and  the  other 
against  the  defendant  and  his  wife,  the  under- 
taking of  the  latter  being  of  the  character 
above  described,  a  single  suit  against  the  hus- 
band npon  both  judgments  conld  be  maintained 
In  this  state  without  joining  the  wife;  and  this 
is  true  notwithstanding  the  fact  that  the  judg- 
ment in  the  latter  case,  standing  alone,  unaided 
by  other  parts  of  the  record,  wonld  be  construed 
to  be  a  Joint  Judgment  against  the  husband 
and  wife. 

(Syllabus  by  the  Court) 

Error  from  city  court  of  Atlanta;  H.  M. 
Reid,  Judge. 

Action  by  A.  0.  Moore  against  P.  O.  Mcln- 
tyre.  Judgment  for  olaintUf,  Defendant 
brings  error.    Affirmed. 


Maddox  &  Terrell,  for  plaintiff  In  error. 
Edward  R.  Austin,  for  defendant  In  error. 

COBB,  J.  A.  O.  Moore  sued  P.  0.  Mclntyre 
in  the  city  court  of  Atlanta  upon  two  Judjr- 
ments  rendered  against  the  defendant  in  the 
superior  court  of  Buncombe  county,  N.  C. 
Attached  to  the  petition  as  exhibits  were  cer- 
tified copies  of  the  entire  record  in  each  case 
upon  which  Judgments  had  been  rendered. 
It  appeared  that  one  judgment  had  been  ren- 
dered against  Mclntyre  upon  a  promissory 
note  signed  by  him  alone.  The  other  Judg- 
ment was  rendered  npon  a  promissory  note, 
of  which  the  following  is  a  copy:  "$622.75. 
AshvlUe,  N.  0.,  Nov.  25,  1891.  Forty  days 
after  date  I  owe  and  promise  to  pay  to  A.  C. 
Moore  or  order  six  hundred  and  twenty-two 
dollars  and  seventy-flve  cents,  for  value  re- 
ceived. [Signed]  P.  0.  Mclntyre."  Immedi- 
ately following  the  copy  of  the  note  In  tbe 
record  Is  the  following:  "1  do  hereby  nab- 
Ject  and  make  liable  my  individual  and  per- 
sonal real  and  separate  estate  to  the  pay- 
ment of  the  vrlthin  note.  [Signed]  Mary  B. 
Mclntyre."  The  Judgment  was  entered  in 
the  following  form:  "It  is,  on  motion  oC 
ThoB.  B.  Ransom  kni  H.  B.  Carter,  attorneys 
for  plalntifF,  considered  and  adjudged  tliat 
the  plaintifr,  A.  O.  Moore,  Iiave  and  recover 
of  the  defendants,  P.  O.  Mclntyre  and  Mary 
B.  Mclntyre,  the  sum  of  six  hundred  and 
twenty- two  and  »»/i«»  dollars,  with  six  per 
cent  interest  thereon  from  tbe  6th  day  of 
January,  1882,  until  paid,  together  with  tbe 
costs  of  this  action,  to  be  taxed  by  the  clerk." 
The  defendant  demurred  to  the  petition  upon 
various  grounds,  those  r^led  on  here  being, 
in  substance,  as  follows:  First,  that  the  pe- 
tition shows  that  the  court  has  no  Jurisdic- 
tion; second,  because  Mary  B.  Mclntyre  is 
not  a  party,  and  no  reason  is  alleged  why 
she  could  not  be  sued;  third,  the  petition 
sets  forth  no  cause  of  action. 

1.  The  first  matter  which  requires  our  con- 
sideration is  to  determine  what  relation  Mary 
K.  Mclntyre  bears  to  the  note  which  was 
the  foundation  of  the  Judgment  rendered 
against  her  in  North  Carolina.  Was  her  un- 
dertaking that  of  a  principal  or  Joint  maker 
with  her  husband,  or  was  It  that  of  surety 
merely?  In  the  present  case  this  question 
must  be  determined  entirely  from  the  paper 
itself.  The  Ciode  of  this  state  declares  that 
"the  contract  of  suretyship  is  that  whereby 
one  obligates  himself  to  pay  the  debt  of  an- 
other in  consideration  of  credit  or  indulgence, 
or  other  benefit  given  to  his  principal,  the 
principal  remaining  bound  therefor."  Or. 
Ck>de,  f  2966.  This  is  but  a  codlflcatioin  of 
the  common  law,  which.  In  the  absence  of 
any  allegation  to  the  contrary  in  the  petition, 
must  be  presumed  to  be  the  law  of  North 
(Carolina.  In  tbe  light  of  this  deflinltlOD  of 
suretyship,  we  must  determine  from  the  pa- 
per contained  in  the  record  what  was  the 
intention  of  Mrs.  Mclntyre  when  she  signed 
the  instrument  subjecting  her  separate  es- 
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tate  to  the  payment  of  her  husband's  note. 
We  have  reached  the  conclusion  that  her  un- 
dertaking -was  not  that  of  principal,  but  was 
that  of  surety  only.  The  original  paper  not 
being  before  us,  we  cannot  see  exactly  where 
the  statement  signed  by  her  was  placed  on 
the  note.  As  It  refers  to  the  within  jiote, 
It  la  to  be  presumed  that  it  was  Indorsed 
upon  the  note.  The  fact  that  it  was  upon 
the  back  of  the  note  wonld  not,  howerer,  Im 
conclusive  as  to  her  relation  to  the  paper, 
but  only  a  circumstance  to  be  considered, 
■long  with  others,  to  determine  what  was 
her  true  relation  to  the  instrument  to  which 
she  thus  made  herself  a  party.  The  under- 
taking -of  P.  O.  Mclntyre  seems  to  tie  Indl- 
▼Idnal  and  sole.  The  language  of  the  note 
Is,  "I  owe  and  promise  to  pay."  The  note 
as  drawn  does  not  contemplate  any  one  other 
than  Hdntyre  being  primarily  liable  upon 
tt  The  undertaking  of  Mrs.  Mclntyre  is  not 
to  pay  the  note,— not  to  ma:ke  herself  per- 
sonally liable  for  the  amount  of  the  note,— 
but  only  to  make  whatever  s^arate  estate 
she  may  have  subject  to  its  payment  If  her 
separate  estate  be  equal  to  or  exceed  the 
amount  of  the  note,  her  undertaking  would 
be.  In  effect,  to  discharge  the  obligation.  If 
her  separate  estate  be  less  than  the  sum  due 
on  the  note,  her  undertaldng  would  be  lim- 
ited by  the  amount  of  her  separate  estate; 
She  has  not  undertaken  or  promised  to  pay 
any  part  of  the  debt  as  a  personal  obliga- 
tion npon  herself.  She  has  simply  pledged 
whatever  property  she  has  to  its  payment, 
and  when  that  property  is  exhausted  her 
obligation  is  at  an  end,  whether  the  debt  be 
discharged  or  not  The  nature  of  her  obli- 
gation, "to  subject  her  separate  estate  to  the 
payment  of  the  within  note,"  is  not  to  pay 
the  debt  owing  by  Mclntyre,  but  it  la  to 
secure  the  payment  of  the  note  which  is 
the  evidence  of  Mclntyre's  indebtedness. 
For  these  reasons  we  have,,  as  stated, 
reached  the  conclusion  that  her  liability  was 
not  that  of  a  Joint  principal  with  her  hus- 
band. If  it  had  been  the  Intention  of  the 
payee  of  the  note  to  obtain  an  obligation 
from  Mrs.  Mclntyre  which  would  make  her 
a  Joint  principal  with  her  husband,  or  If  it 
had  been  her  intention  to  have  undertali:en 
such  an  obligation,  how  easy  it  would  have 
been  for  her  to  have  signed  the  note  in 
such  a  way  as  that  there  could  he  no  ques- 
tion about  It  Having  signed  It  in  such  a 
maimer  that  it  does  not  expressly  appear  that 
her  undertaking  was  an  original  one,  and 
everything  in  the  note  and  in  the  paper  sign- 
ed by  her  being  more  consistent  with  the  idea 
of  suretyship  than  that  of  principal  debtor, 
it  is  proper  that  the  papers  should  be  con- 
stmed  to  fix  the  relation  of  the  parties  as  that 
of  principal  and  surety. 

2,  8.  It  was  contended  by  the  plaintiff  in 
error  that  a  court  In  this  state  should  not  go 
behind  the  Judgment  rendered  in  North  Caro- 
iiita,  which,  in  effect,  made  Mrs.  Mclntyre 
and  her  husband  Jointly  liable  on  the  Judg- 
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ment  If  we  look  at  the  Judgment  atoie, 
and  close  our  eyes  to  the  other  parts  of  tlw 
record  in  the  case,  we  would  have  to  reach 
the  conclQBlon  that  the  two  defendants 
named  were  joint  debtors.  The  Judgment 
does  not,  in  terms,  declare  this  to  be  true, 
but  being  rendered  against  the  two  together, 
in  the  absence  of  anything  in  the  record  to 
the  contrary,  it  would  be  held  to  be  a  Joint 
Judgment;  but  In  determlnlns  what  this 
Judgment  means  we  must  look  to  the  record, 
and  unless  It  appear  from  the  record  that 
the  question  of  the  relationship  to  the  paper 
sued  on,  which  is  embodied  in  the  record, 
has  been  expressly  adjudicated  by  the  for- 
eign court,  it  is  proper  for  the  court  here  to 
construe  the  Judgment  in  the  light  of  the 
pleadings  and  exhibits  which  form  a  part 
of  the  record.  Bbiving  reached  the  conclu- 
sion that  the  undertaking  of  Mclntyre  and 
his  wife  was  that  of  principal  and  surety 
only,  and  there  t)eing  nothing  In  the  judg- 
ment declaring  that  tills  question  has  been 
passed  on  or  adjudicated,  In  terms,  by  the 
court  of  North  Carolina,  conatming  the  red- 
ord  as  a  whole.  It  is  the  duty  of  the  courts 
here  to  fix  the  relation  of  the  parties  to  the 
paper  according  to  what  appears  In  the 
pleadings  and  exhibits,  and  not  according  to 
the  formal  part  of  the  Judgment  which  con- 
cludes the  record.  Freem.  Judgm.  §  50  (a); 
Black,  Judgm.  |  116.  There  is  nothing  in 
this  case  which  conflicts  with  the  ruling 
made  In  the  case  of  Powell  v.  Davis,  60  Ga. 
70.  In  that  case  it  was  held  that  "a  Judg- 
ment obtained  in  the  state  of  Tennessee 
against  two,  as  Joint  defendants,  makes 
against  them  a  Joint  debt,  and  Is  conclusive 
as  to  the  Joint  liability  to  the  plaintiff.  In 
a  suit,  therefore,  in  this  state,  on  such  a 
Judgment  between  plaintiff  and  defendants, 
parol  testimony  cannot  be  introduced  to  con- 
tradict the  verity  of  the  record.  It  must 
stand,  as  between  them,  until  reversed  or  . 
set  aside."  In  that  case  it  appears  that  the 
Judgment  was  obtained  against  two  persons 
on  an  undertaking  Joint  in  Its  nature,  and 
it  was  held  that  parol  evidence  was  not 
admissible  to  show  that  the  relation  of  the 
parties  to  the  judgment  and  the  paper  which 
was  the  foundation  of  the  Judgment  was  dif- 
ferent from  that  indicated  In  the  record.  In 
the  case  now  before  us,  we  are  determining 
the  whole  question  by  an  Inspection  of  the 
record  itself,  and  the  ruling  in  the  present 
case  Is  simply  that  the  mere  formal  Judg- 
ment, apparently  fixing  the  relation  of  the 
parties  to  each  other,  will  not  be  allowed  to 
control,  when  an  inspection  of  the  entire 
record,  without  the  aid  of  any  other  evl- 
dence  whatever,  parol  or  otherwise,  shows 
that  the  relation  is  in  reality  entirely  differ- 
ent; it  not  appearing,  as  has  been  stated 
above,  tliat  this  question  bad  been  dlrectlv 
passed  upon  by  the  court  rendering  the  judg- 
ment The  undertaking  of  Mrs.  Mclntyre 
being  that  of  surety  only.  It  was  competent 
for  the  plaintiff  to  bring  suit  upon  a  foreign 
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Judgment  against  Mclntyre  without  Joining 
bis  wife,  and  therefore  It  was  allowable  to 
Join  In  the  same  suit  a  cause  of  action  upon 
another  Judgment  which  was  rendered 
aga':i8t  Mclntyre  alone.  The  court  did  not 
err  In  overruling  the  demurrer.  Judgment 
affirmed.    All  the  Justices  concurring. 

O06  Qa.  607) 

BREWER  ▼.  STATE. 
(Supreme  Court  of  Georgia.     Jnljr  23,  1808.) 

Criminal  Law— Assiosmrntb  of  Error— Rbcpbd 
— Review. 
Assignments  of  error  in  a  bill  of  excep- 
tions, upon  the  refusal  of  the  superior  court  to 
sanction   a   petition   for   certiorari,   cannot  be 
considered  and  passed  upon  by  this  court  when 
a  copy  of  such  petition  is  neither  eml>odied  in 
the  bill  of  exceptions,  nor  attached  thereto  and 
verified  by  the  judge.    Watson  v.  McCarty,  72 
Oa.  216;    Fleming  v.  City  of  Bainbridge,  10  S. 
B.  1098,  84  Oa.  @2. 
(Syllabus  by  the  C!onrt) 

Error  from  superior  court,  Carroll  county; 
S.  W.  Harris,  Judge. 

J.  W.  Brewer  was  convicted  of  a  crime, 
and  brings  error.    Dismissed. 

Irwin  &  Bunn,  S.  E.  Grow,  and  S.  Holder^ 
ness,  for  plaintiff  In  error.  T.  A.  Atkinson, 
Sol.  Gen.,  and  B.  D.  Jackson.  SoL  City  <3oart, 
(or  the  State. 

PER  OUBLAM.    Writ  of  error  dismissed. 


(105  Oa.  60») 

SOUTHEBN  BY.  CO.  t.  BUTLBB. 
(Supreme  Court  of  Georgia.  July  23,  1888.) 
Appeal— Review— CoNFLiOTiNO  Bvidbkcb. 
Although,  upon  a  careful  examination  of 
the  record,  the  verdict  rendered  in  this  case 
is  not  satisfactory  to  this  court,  and,  in  its 
opinion,  the  trial  court  would  have  been  well 
warranted  in  granting  a  new  trial,  yet  as  the 
evidence  was  conflicting,  and  that  portion  of  it 
most  favorable  to  the  plaintifl,  if  it  represented 
the  real  truth  of  the  case,  was  sufficient  to 
sustain  the  jury's  finding,  the  responsibility  of 
allowing  the  same  to  stand  will  be  left  where 
ttie  law  placed  it,  and  the  judgment  below  will 
not  be  disturbed. 
(Syllabus  by  the  Court.) 

Error  from  superior  court,  Paulding  coun- 
ty; C.  G.  Janes,  Judge. 

Action  by  G.  T.  Butler  agsiinst  the  South- 
ern Bailway  Company.  Judgment  for  plain- 
tiff.    Defendant  brings  error.     Affirmed. 

Sanders  McDanlel  and  A.  J.  Camp,  for 
plaintiff  In  error.  L.  M.  Washington  and  A. 
L.  Bartlett,  for  defendant  in  error. 

FEB  CUBIAH.    Judgment  affirmed. 

aOE  Oa.  607) 

COLEMAN  T.  FliANNBRT  et  aL 
(Supreme  Court  of  Georgia.  July  28,  1888.) 
Appsal— RsviBW- Qrawt  of  Nbw  Trial. 
Tbe  assignments  of  error  la  this  case  be- 
ing based  on  the  first  grant  of  a  new  trial  on 
general  grounds,  and  it  not  appearing  that  the 
conn  bdow  abused  its  discretion  in  granting 


the  same,  this  court  win  not  interfere.  (St. 
Code,  g  5585. 

(Syliabns  by  the  Court) 

Error  from  superior  conri;  Dodge  county; 
Z.  A.  LIttleJohn,  Judge. 

Action  between  Georgia  Coleman  and  John 
Flannery  &  (3d.  From  the  Judgment,  (3ole- 
man  brings  error.    Affirmed. 

E.  Herrman  and  Smltb  &  (Elements,  for 
plaintiff  in  error.    De  Lacy  &  Bishop^  for 

defendant  in  error. 

PER  CURIAM.     Judgment  afOrmed. 

(105  Ga.  178) 
MARLOW  T.  MABLOW  ct  at  ■ 
(Supreme  Court  of  Georgia.     July  23,  188S.) 

Habbas   (Jorfob— C!ustodt  of  (Tbild— Appbal — 
Review. 
A  Judgment  of  an  ordinary  upon  a  halieas 
corpus  proceeding  instituted  by  a  father  against 
his  own  parents  to  obtain  the  custody  of  bis 
minor  child  will  not,  after  its  affirmance  by 
the  superior  court,  be  disturbed,  I3ie  evidence 
being  conflicting  as  to  whether  or  not  the  fa- 
ther relinquished  his  parental  right  in  favor  of 
the  grandparents,  and  it  not  appearing  that  he 
,was  in  any  respect  an  unfit  or  improper  person 
to  have  the  custody  and  control  of  the  c^d. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Lnmpkln  coun- 
ty; J.  J.  Klmsey,  Judge. 

Petition  in  habeas  corpus  by  L.  M.  Marlow 
against  J.  J.  Marlow  and  another.  From  a 
Judgment  for  petitioner,  defendants  bring  er- 
ror.   Affirmed. 

Boyd  &  Lilly,  for  plaintiffs  in  error.  B.  H. 
Baker,  for  defendant  in  error. 

LUMPKIN,  P.  J.  This  was  a  controyersy 
between  a  father  and  his  parents  over  the 
custody  of  a  minor  child  of  the  former.  He 
sued  out  a  writ  of  habeas  corpus  to  obtain 
from  his  father  and  mother  the  possession  of 
the  child.  The  case  was  heard  by  the  ordi- 
nary, by  whom  the  writ  was  issued,  and  he 
awarded  the  child  to  the  petitioner.  On  cer- 
tiorari, the  ordinary's  Judgment  was  affirmed, 
and  the  grandparents  excepted.  No  ques- 
tion of  law  is  presented.  The  evidence  was 
conflicting  as  to  whether  or  not  the  father 
had  relinquished  to  his  parents  his  parental 
right  to  and  control  over  the  child's  person. 
Then  was  no  evidence  shovring  that  he  was 
In  any  respect  an  unfit  or  Improper  person 
to  have  the  custody  and  control  of  his  child. 
There  is  nothing,  therefore,  for  us  to  do  bnt 
to  affirm  the  Judgment  The  case  of  Frank- 
lin ▼.  CarsXrell  (decided  at  the  present  term) 
29  S.  E.  476,  is  controlling.  Judgment  af- 
firmed.   All  the  Justices  concurring. 

aoeaa.  sot) 

FAIN  v.  MECHANICS'  BUILDING  &  LOAN 

ASS'N. 
(Supreme  Court  of  Georgia.     July  28,  1888.) 
Appeal— RBViBW—RsrosAi.  of  Injcsction. 
This  court  will  not  reverse  a  Judgment  de- 
nying an  injuncttm,  when  there  was  at  the 
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hearing  ample  evidence  to  support  the  conclu- 
sion reached  by  the  judge,  that  the  plaintiff 
waa  not  entitled  to  the  relief  sought. 
(Syllabus  by  the  Court.) 

Error  from  superior  court,  Fulton  county; 
J.  EL  Lumpkin,  Judge. 

Suit  by  Mildred  A.  Fain  against  the  Me- 
chanics' Loan  &  Building  Association.  Judg- 
ment for  defendant  Plaintiff  brings  error. 
Affirmed. 

Jas.  W.  Austin  and  0.  L.  Pettigrew,  for 
plaintiff  in  error.  Simmons  &  Corrigan,  for 
defendant  In  error. 

FEB  CURIAM.     Judgment  affirmed. 


a06  Oa.  46») 
BOWEN  et  aL  ▼.  CLIFTON.  Secretary  of 
State,  et  al. 
(Supreme  Court  of  Georgia.     July  23,  1S08.) 

Constitutional  Law— Juoiciai.  and  ExBonTiys 
Powers — Codntt  Se*t  Electiok  Costests. 

1.  The  act  of  the  general  assembly,  approved 
November  9,  1897  (Acts  1897,  p.  SI),  which 
provides  for  the  filing,  hearing,  and  determin- 
ing of  contests  in  elections  held  for  the  removal 
of  county  sites  in  this  state,  and  wliich  confers 
upon  the  secretary  of  state  the  power  and 
malies  it  his  duty  to  hear  and  determine  such 
contests  on  evidence  previously  talcen  under 
the  terms  of  the  act,  is  not  in  conflict  with 
paragraph  23,  §  1,  art.  1,  of  the  constitution, 
which  declares:  "The  legislative,  judicial  and 
executive  powers  shall  forever  remain  sepa- 
rate and  distinct,  and  no  person  discharging 
the  duties  of  one  shall  at  the  same  time  exer- 
cise the  functions  of  either  of  the  others,  except 
as  herein  provided." 

2.  The  terms  of  the  act  do  not  confer  on  the 
secretary  of  state  the  power  to  perform  "du- 
ties" or  to  exercise  "functions"  belonging  to 
the  judicial  department  of  the  state  govern- 
ment, in  the  sense  in  which  the  words  just 
quoted  are  used  in  the  constitutional  provision 
above  mentioned;  but  the  effect  of  the  act  is 
to  vest  in  tlie  secretary  of  state  the  duty  of 
bearing  and  passing  upon  the  questions  rais- 
ed in  such  a  contest;  and  this,  being  a  duty 
which  pertains  largely  to  matters  of  a  political 
nature,  is  one  properly  exercisable  by  an  ex- 
ecutive officer  of  tne  government.  See  Carter 
T.  Janes,  23  S.  B.  201,  96  Ga.  280;  Johnson  v. 
Jackson,  27  a  E.  734,  99  Ga.  S89. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  B^ton  county; 
J.  H.  Lumpkin,  Judge. 

Action  between  J.  B.  Bowen  and  others 
and  William  Clifton,  secretary  of  state,  and 
others.  There  was  a  judgment  for  the  lat- 
ter, and  the  former  bring  error.    Affirmed. 

Outts  &  Lawson  and  Bankston  &  Wells,  for 
plaintiffs  in  error.  E.  D.  Graham,  D.  B.  Nich- 
olson, and  J.  Bf.  TerreU,  for  defendants  In 
error. 

FEB  OUBIAM.    Judgment  affirmed. 

(106  Oa.  171) 

WHITE  et  al.  t.  BLBOELET  et  aL 
(Supreme  Court  of  Georgia.     July  23,  1898.) 

APFBAlr— PABHSS  —  ACKKOWLBDOMBNT    OF    BEBV- 

lOE — Dismissal. 
L  A  person  who  was  a  party  to  a  judgment 
to  set  aside  which  an  equitable  petition  waa 


brought,  and  who  was  interested  In  sustaining 
that  judgment  was  properly  made  a  party  de- 
fendant to  such  petition;  and,  where  the  same 
was  dismissed'  on  demurrer,  this  person  was  an 
essential  party  to  a  bill  of  exceptions  sued  out 
to  review  in  the  supreme  court  the  judgment 
of  dismissal. 

2.  One  who  is  not  named  in  a  bill  of  excep- 
tions as  a  party  thereto,  but  who  signs  thereon 
an  acknowledgment  of  service  as  "attorney  for 
defendants  in  error,"  does  not,  by  so  doing,  ac- 
knowledge service  upon  himself  as  an  indi- 
vidual. 

3.  If  a  person  who  is  an  essential  party  to  a 
bill  of  exceptions  is  not  made  a  party  thereto, 
and  duly  served,  the  writ  of  error  will  be  dis- 
missed. 

(Syllabus  by  the  Court) 

Error  from  superior  court  Babun  county; 
J.  J.  Klmsey,  Judge. 

Petition  by  S.  E.  White  and  another  against 
F.  A.  Bleckley  and  others  in  the  nature  of 
a  bill  of  review.  From  a  judgment  of  dis- 
missal, petitioners  bring  error.     Dismissed. 

J.  B.  Jones,  John  J.  Strickland,  and  J.  O. 
Edwards,  for  plaintiffs  in  error.  W.  S. 
Paris  and  H.  H.  Dean,  for  defendants  in  er- 
ror. 

LUMPKIN,  P.  J.  In  1884,  H.  W.  Cannon 
and  F.  A.  Bleckley  brought  an  action  of 
ejectment  against  W.  D.  Young  and  Caleb 
Woodall  for  the  recovery  of  certain  land 
In  Rabun  county.  In  defense  to  this  suit 
Young  pleaded  that  he  and  S.  E.  White  were 
joint  owners  of  the  land.  After  three  trials 
In  the  lower  court  each  of  which  resulted 
In  a  verdict  In  favor  of  the  plaintiffs,  the 
case  came  to  this  court  for  review;  and,  it 
appearing  that  the  only  title  relied  on  by 
them  consisted  of  two  grants  which  had 
been  Issued  by  virtue  of  an  unconstitutional 
statute,  the  judgment  of  the  court  below 
granting  a  third  new  trial  was  affirmed. 
See  Cannon  v.  Young,  92  Ga.  164,  17  S.  B. 
863.  Prior  to  the  rendition  of  this  decision, 
H.  W.  Cannon  had  died,  and  bis  administra- 
tor, J.  C.  Cannon,  had  been  made  a  party 
plaintiff.  Before  the  case  again  came  on  for 
a  hearing  In  the  trial  court  it  was  dismissed 
at  the  Instance  of  the  plaintiffs.  Shortly 
thereafter  J.  C.  Cannon  and  others  entered 
upon  the  land,  and  took  possession  thereof. 
Thereupon  Young  and  White  brought  an 
equitable  petition  against  Cannon,  as  admin- 
istrator, James  Bleckley  and  W.  S.  Paris, 
an  attorney  of  record  in  the  ejectment  suit 
It  was  alleged  In  this  petition  that  the  de- 
fendants therein  named  had  "combined  and 
confederated  together  to  defy,  set  at  naught, 
and  evade  the  judgment  of  the  supreme 
court  and  of  the  superior  court  In  said  eject- 
ment case,"  and  "to  this  end  [had]  taken 
forcible  possession  of"  the  land  In  contro- 
versy, and  were  -proceeding,  through  their 
agents,  to  cut  down  the  timber  thereon; 
and,  accordingly.  It  was  prayed  that  an  in- 
junction against  each  and  all  of  the  defend- 
ants be  granted,  "commanding  them  to  de- 
sist from  any  Interference  with  the  said 
lots  of  land,  and  enjoining  tbem  from  cut- 
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ting  thereon,  or  from  doing  any  other  acts 
to  damage  said  premises,  or  from  exercising 
any  acts  of  ownership."  Upon  the  hearing 
of  this  petition,  the  trial  judge  granted  an 
Injunction  as  prayed;  but  this  Judgment,  on 
review  before  this  court,  was  reversed,  it 
being  held  that,  "the  plaintiffs  having  utter- 
ly failed  either  to  prove  a  Joint  ownership 
of  the  premises  in  controversy,  or  to  show 
that  either  of  them  had  any  interest,  legal 
or  equitable,  therein,  the  court  erred  In 
granting  an  injunction  restraining  the  de- 
fendants from  interfering  with  or  exercis- 
ing control  over  the  premises."  See  Bleck- 
ley V.  White,  98  Ga.  694,  25  S.  B.  502.  Sub- 
sequently, when  the  case  was  called  In  its 
order  in  the  lower  court  at  the  trial  term 
of  the  plaintifTs'  petition,  the  defendants 
ofFered  an  amendment  to  their  answer,  al- 
leging that  they  were  "the  owners  In  fee 
simple  of  the  property  described  in  plaln- 
tUTs'  petition,"  and  had  "the  right  to  the 
possession  of  the  same,  and  that  plaintiffs 
[had]  no  right  to  interfere  with  said  posses- 
sion," though,  notwithstanding  this  fact, 
they  had  been  "for  a  number  of  years  ille- 
gally Interfering  with  defendants'  posses- 
sion, cutting  defendants'  timber  and  wood, 
and  drawing  wagons  and  teams  across  said 
property,  to  the  injury  and  damage  of  de- 
fendants, and  against  the  protest  of  defend- 
ants, apd  to  their  great  annoyance  and  dam- 
age." Affirmative  relief  was  asked,  the  de- 
fendants praying  "that  plaintiffs  be  forever 
restrained  and  enjoined  from  in  any  way 
or  manner  annoying  defendants,  and  from 
interfering  with  defendants'  possession  of 
said  property,  and  from  trespassing  upon  the 
same  and  cutting  timber  or  wood,  and  from 
driving  across  said  property,  and  from  In 
any  way  disturbing  the  legally  acquired  and 
lawful  possession  of  said  properly  above 
mentioned."  This  amendment  was  duly  al- 
lowed, and  the  case  proceeded  to  trial,  re- 
sulting in  a  verdict  and  Judgment  in  favor 
of  the  defendants,  granting  to  them  the  af- 
firmative relief  for  which  they  prayed. 

It  appears  that,  at  the  trial  last  referred 
to,  neither  of  the  plaintiffs  to  the  action 
was  present  in  court,  nor  were  they  repre- 
sented by  counsel.  No  motion  for  a  new 
trial  was  filed;  but  at  a  subsequent  term 
of  the  court  the  plaintiffs  brought  an  equita- 
ble petition,  in  the  nature  of  a  bill  of  review, 
praying  that  the  Judgment  in  favor  of  the 
defendants  "be  reviewed,  set  aside,  and  de- 
clared null  and  void."  Among  other  thing^s, 
the  plaintiffs  alleged:  "It  was  understood  by 
them,  through  their  counsel,  that  the  m- 
preme  court  had  hrid  that  the"  abore-men- 
tioned  suit  in  ejectment  brought  against 
them  "had  been  properly  diamlsBed,  and  that 
there  was  nothing  further  in  the  injunction 
case  to  try,  and  that  the  same  would  be  dis- 
missed." They  therefore  filed  suits  in  ^ect- 
ment  against  Bleckley  and  Cannon  tat  the 
recovery  of  the  premises  in  dispute,  retom- 
aMe  to  the  tena  oC  eoort  at  which  the  Jadc- 


ment  sought  to  be  set  aside  was  rendered. 
Neither  of  the  plaintiffs  was  present  in  court, 
in  person  or  by  attorney,  when  defendants 
amended  the  answer  orit^nally  fifed  by  them 
to  plaintiffs'  petition  for  injunction;  nor  had 
either  of  them,  or  their  counsel,  been  served 
with  "any  sort  of  notice  that  any  amendment 
was  going  to  be  made,"  and  "knew  nothing 
about  what  had  been  done  until  more  than 
two  months  after  the  adjournment  of  said 
court"  Their  sole  counsel  was  at  the  time 
"confined  at  bis  home  with  sickness."  This 
"amendment  was  not  sworn  to  or  verified  in 
any  way,"  and  "stated  and  set  up  facts  that 
were  untrue."  In  point  of  fact,  "defendants 
had  no  title  to  said  lands,  and  weU  knew  It, 
and  had  never  been  In  the  legally  acquired 
possession  of  the  property,  but  had  entered 
on  the  property  with  force  and  arms,  and  bad 
ejected  petitioners'  tenants  therefrom  in  the 
manner  and  form  as  described  by  petitioners 
In  their  said  ejectment  suits  which  were  re- 
turnable to  that  very  term  of  said  court";  it 
being  the  design  "of  said  defendants  to  ob- 
tain the  decree,  predicated  upon  a  pretended 
amended  statement  of  facts  that  they  dared 
not  swear  to,  for  the  purpose  of  preventing 
a  recovery  by  petitioners  In  their  said  eject- 
ment suits."  On  the  hearing,  so  "petitioners 
have  recently  been  Informed,  the  defend- 
ants. Cannon  et  aL,  Introduced  no  paper  title 
before  the  court  and  Jury,  and  oral  evidence 
only  was  presented  to  the  Jury,  and  a  verdict 
was  directed  by  the  court  for  the  defend- 
ants." As  originally  filed,  the  petition  last 
above  referred  to  named  as  defendant  J.  C. 
Cannon,  as  administrator,  F.  A.  Bleckley, 
and  James  BlecBey.  At  the  trial  term  there- 
of, W.  S.  Paris  was,  on  motion  of  the  plain- 
tiffs, also  made  a  party  defendant  He  there- 
upon Joined  the  other  defendants  In  a  demur- 
rer to  the  petition  based  on  various  grounds, 
which  the  court  sustained,  and  the  action  was 
dismissed.  To  this  Judgment  of  dlsmiflsal  the 
plaintiffs  excepted.  In  their  bill  of  exceptions 
brought  to  this  court  the  facts  above  recited, 
concerning  the  history  of  this  litigation 
thronghont  Its  various  stages,  are  made  to 
Appear  by  setting  forth  at  length  copfe*  St 
the  pleadings  filed  by  the  parties  hi  connec- 
tion flierewlth.  The  persons  named  in  the 
bin  of  exceptions  as  defendants  In  error  are 
"3.  O.  Cannon,  as  administrator  of  H.  W. 
Cannon,  F.  A.  Bleckley  and  James  Bleckley." 
There  appears  thereon  an  acknowledgment 
of  service  signed,  "W.  S.  Paris,  Attorney  for 
Defendants  in  Brror." 

When  the  case  was  called  for  argument 
here,  a  moticn  to  dismiss  the  wrtt  of  error 
was  made,  "because  one  of  the  defendants 
In  the  court  below,  to  wit  W.  8.  Paris,  a  ma- 
terial party  to  the  cause,  [had]  not  been 
made  a  party  to  the  bill  of  exceptions,  [had] 
not  been  named  in  the  bill  of  exceptions,  as 
required  by  law,  [and]  had  not  been  served 
with  the  said  bill  of  exceptlpns."  We  are  ful- 
ly satisfied  that  this  motion  was  w^  taken, 
and  according  adjudge  that  the  wxlt  oC  er- 


Digitized  by 


Google 


GO.) 


JABBELL  T.  GUANN. 


149 


rar  be  dismissed..  It  1>  apparwt  from  the 
toregoing  redtal  of  facts  that  W.  S.  Paris 
was  a  party  to  the  Judgment  to  reverse  which 
the  pending  bill  of  exceptions  was  sned  out 
It  Is  also  true  beyond  donbt  that  he  was  an 
essential  party  to  the  case,  and  Is  Interested 
In  bavlng  that  Judgment  sustained.  For  these 
reasons,  it  Is  clear  that  he  was  an  Indispensa- 
ble party  to  the  bill  of  exceptions  now  under 
consideration,  and  ought  to  have  been  served 
with  a  copy  of  the  same.  He  was  neither 
made  a  party  nor  served.  Although  It  ap- 
pears from  the  pleadings  which  are  set  forth 
In  the  bill  of  exceptions  that  Paris  was  made 
a  party  defendant  In  the  court  below  after 
the  plaintiffs'  petitlofn  had  been  filed.  It  by 
no  means  follows,  and  Is  not  true,  that  be 
was  made  a  party  to  the  bill  of  exceptions, 
or  named  as  such  therein.  This  being  so,  his 
acknowledgment  of  service  upon  the  bill  oif 
exceptions  as  "attorney  for  defendants  In 
error"  must  be  construed,  not  as  an  acknowl- 
edgment of  service  upon  himself  in  his  indi- 
vidual capacity,  but  simply  as  an  acknowl- 
edgment In  behalf  of  those  who  were  in  fact 
made  defendants  in  error,  which  he  signed  as 
their  authorized  attorney.  See  Inman  v. 
Estes  (Ga.)  30  S.  B.  800,  and  the  cases  there 
dted.  Writ  of  error  dismissed.  All  the  Jus- 
tices concurring. 

(lOB  Ga.  G08) 

MATOR,  BTa,  OF  SAVANNAH  v.  GBAT- 

SON  et  al. 
(Supreme  Court  of  Georgia.  July  23,  1898.) 
Appbal — Law  or  thb  Cabb— Costs. 
The  law  of  this  case  haring  been  settled 
adversdy  to  the  defendants  in  error  when  it 
was  here  bef(«e  on  a  fast  writ  of  error  between 
flie  same  parties,  the  judgment  is  reversed; 
and  the  present  writ  of  error  being,  tor  the  rea- 
son stated,  unnecessary,  direction  is  given  that 
judgment  be  entered  against  the  plaintiff  in  er- 
ror for  the  costs. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  (Jhatham  coon- 
ty;   R.  Falllgant,  Judge. 

Application  for  writ  of  prohibition  by  W.  h. 
Grayson  and  others,  members  of  the  board 
of  fire  commissioners,  against  the  mayor  and 
aldermen  of  the  city  of  Savannah.  Motion 
to  dissolve  restraining  order  was  denied,  and 
respondents  bring  error.    Dismissed. 

For  Judgment  on  appeal  reversing  the  Judg- 
ment below,  see  80  B.  B.  093. 

8.  B.  Adams,  for  plaintiffs  In  error.  F.  6. 
dn  BIgnon  and  A.  A.  Lawrence,  for  defend- 
ants In  error. 


PER  CURIAM, 
direction. 


Judgment  reversed,  with 


(IDS  Qa.  129) 

JABBBLL  T.  GUANN. 
(Supreme  Court  of  Georgia.    July  28,  1888.) 

OABRlsmssNT  —  Froobdurb    bspobb    Justiob  — 
Jddokbnt — OisquALiPioATioi?  or  Jortiob. 
1.  A  person  summoned  as  garnishee  In  a  jns- 
tioe's  court  must  answer  at  the  term  to  whidi 


the  summons  is  returnable,  provided  the  term 
la  more  than  10  days  from  the  day  of  service; 
and,  upon  failnre  so  to  answer,  judgment  may 
be  rendered  against  him  at  the  first  term  for 
■nch  an  amount  as  judgment  may  have  been  ob- 
tained against  the  principal  debtor. 

2.  That  the  jastice  who  rendered  the  judg- 
ment was  related  within  the  fourth  degree  of 
consanguini^  or  affinity  to  one  of  the  parties 
to  the  case  was  no  ground  of  Illegality. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Effingham  coun- 
ty;  R.  Falllgant,  Judge. 

On  levy  of  execution  by  A.  A.  Guann,  J.  B. 
Jarrell  Interposed  affidavit  of  Olegallty.  On 
affirmance  of  certiorari  of  superior  conrt, 
claimant  brings  error.     Affirmed. 

Gordon  Saussy,  for  plaintiff  in  error.  J. 
G.  &  D.  H.  Clark,  for  defendant  In  error. 

COBB,  J.  On  February  18,  1806,  suit  was 
brought  in  the  justice's  court,  and  process  of 
garnishment  issued,  returnable  to  the  March 
term  of  the  court  to  be  held  March  7,  1898. 
At  that  time  Judgment  by  default  was  ren- 
dered against  the  defendant  and  the  gar- 
nishee. At  the  April  term  the  garnishee  fil- 
ed an  answer  under  oath,  denying  Indebted- 
ness and  the  possession  of  any  property  or 
effects  of  the  defendant  This  answer  was 
stricken.  Eixecutlon  being  Issued  against 
the  garnishee  and  levied,  he  Interposed  an 
affidavit  of  illegality,  alleging  that  the  execu- 
tion was  proceeding  Illegally,  on  the  grounds 
that  the  summons  of  garnishment  did  not 
bear  date  20  days  before  the  term  to  which 
it  was  returnable;  that  the  Judgment  was 
rendered  against  the  garnishee  at  the  same 
time  that  Judgment  was  rendered  against 
the  defendant;  that  the  Judgment  was  ren- 
dered against  the  garnishee  at  the  term  to 
which  the  summons  was  returnable;  that 
the  court  declined  to  receive  the  answer  of 
the  garnishee,  which  was  filed  at  the  next 
term;  that  the  Justice  of  the  peace  who  ren- 
dered the  Judgment  was  disqualified  to  pre- 
side In  the  case,  being  related  to  the  plain- 
tiff within  the  fourth  degree  of  consanguin- 
ity and  affinity;  that  the  garnishee  owes  the 
defendant  nothing.  The  Issues  arising  upon 
the  affidavit  of  Illegality  were  tried  in  the 
Justice's  court  before  a  magistrate  other 
than  the  one  who  rendered  the  Judgment, 
who  had  been  summoned  from  another  dis- 
trict to  preside  In  the  place  of  the  magistrate 
who  was  disqualified.  The  affidavit  of  Ille- 
gality was  dismissed.  On  certiorari,  this 
Judgment  was  affirmed  by  the  superior  court, 
and  to  this  Judgment  the  idaintlff  In  error 
excepted. 

1.  It  Is  contended  by  the  plaintiff  In  error 
that  the  Judgment  rendered  by  the  Justice 
of  the  peace  against  the  garnishee  was  void, 
because  the  same  was  rendered  at  the  first 
term  after  service.  In  support  of  this  con- 
tention the  act  of  March  4,  1866  (Acts  185&. 
66,  p.  29),  Is  cited.  Section  16  of  that  act 
declares  that,  "when  any  person  summoned 
as  garnishee  falls  to  ajppear  in  obedleace  tc 
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the  summona,  and  answer  at  the  term  of  the 
court  at  which  he  Is  required  to  appear,  the 
case  shall  stand  continued  until  the  next 
term  of  the  court,  and  If  he  shall  fall  to  ap- 
pear and  answer  bj  the  next  term  of  the 
court,  the  plalntlfT  in  attachment  may,  on 
motion,  hare  Judgment  against  him  for  the 
amount  of  the  Judgment  he  may  have  ob- 
tained against  the  defendant  in  attachment, 
or  for  so  much  thereof  as  shall  remain  un- 
paid at  the  time  judgment  is  rendered  against 
the  garnishee,  and  it  shall  be  lawful  for  the 
court  to  continue  the  case  against  the  gar- 
nishee until  final  judgment  is  rendered 
against  the  defendant  in  attachment"  Sec- 
tion 4551  of  the  Civil  Code  is  talcen  from  this 
act,  and  embodies  the  same  provision,  in  sub- 
stance. The  act  of  1866  was  dealing  with 
the  subject  of  attachments  and  garnish- 
ments generally,  and,  construing  the  act  as 
a  whole,  it  seems  that  It  was  the  Intention 
of  the  general  assembly  to  make  the  same 
rules  apply  in  all  cases,  whether  the  suit  was 
begun  in  the  superior,  inferior,  or  Justice's 
courts.  It  Is  also  true  that  it  has  been  held 
by  this  court  in  at  least  two  cases  that  the 
law  as  embodied  in  section  4551  of  the  Civil 
Code  was  applicable  to  all  cases  of  garnish- 
ment, whether  founded  on  attachment  or 
otherwise;  but  It  Is  to  be  noted  that  In  both 
of  these  cases  the  garnishment  proceedings 
were  pending  In  the  superior  court,  and 
therefore  in  neither  was  the  question  direct- 
ly before  the  court  as  to  whether  the  pro- 
vision of  the  act  of  1856  embodied  in  the 
section  above  cited  was  applicable  to  jus- 
tice's courts.  Sanders  v.  Miller,  60  Ga.  554; 
Liverpool  &  h.  tt  Q.  Ins.  Co.  v.  Savannah 
Grocery  Co.,  97  Ga.  746,  25  S.  B.  828.  It 
may  be  that  prior  to  the  adoption  of  the 
constitution  of  1868  the  law  allowing  the 
garnishee  two  terms  at  which  to  make  an 
answer  was  applicable  to  Justice's  courts, 
but,  under  the  provisions  of  that  constitu- 
tion, which  declared  that  "the  Justices  of 
the  peace  •  •  •  may  sit  at  any  time  for 
the  trial"  of  cases  within  their  Jurisdiction 
(Code  1873,  S  5104),  thus  abolishing  terms  al- 
together, 80  far  as  that  court  was  concerned, 
the  act  of  1856  could  not  be  applicable  to 
such  a  court  In  order  to  carry  into  eflTect 
the  constitutional  provision  allowing  the  Jus- 
tices of  the  peace  to  sit  at  any  time,  the 
general  assembly  in  1873  passed  an  act 
which  declared  that,  "when  process  of  gar- 
nishment Is  sued  out,  returnable  to  any  Jus- 
tice's court,  and  served  upon  the  garnishee, 
it  shall  be  the  duty  of  the  garnishee  to  an- 
swer within  ten  days  from  the  day  of  serv- 
ice; and  In  case  of  failure  so  to  answer,  the 
Justice  of  the  peace  shall  enter  a  default 
against  the  garnishee,  and  shall  enter  up 
Judgment  In  favor  of  the  plaintiff  against 
the  garnishee  for  such  an  amount  as  may 
have  been  obtained  by  Judgment  against  the 
defendant,  or  for  such  an  amount  as  may 
thereafter  be  recovered  in  the  pending  suit, 
after  judgment  obtained."    Acta  1873,  p.  47. 


By  the  very  terms  of  this  act,  the  garnish- 
ee had  10  days  from  the  date  of  service  to 
answer,  and  no  more,  In  case  Judgment  had 
been  obtained  against  the  principal  debtor 
at  or  before  the  expiration  of  the  time  al- 
lowed the  garnishee  to  answer.  Such  was 
the  condition  of  the  law  In  regard  to  garnish- 
ments in  the  Justice's  court  at  the  time  of 
the  adoption  of  the  present  constitution,  in 
which  it  is  declared  that  Justices  of  the 
peace  "shall  sit  monthly  at  fixed  times  and 
places."  Olv.  Code,  {  5856.  The  effect  of 
this  change  In  the  law  In  reference  to  the 
Justice's  court  was  to  again  make  it  one  of 
the  courts  in  this  state  having  fixed  terms. 
It  therefore  became  necessary  for  the  gen- 
eral assembly  to  adjust  the  law  in  reference 
to  these  courts  to  the  radical  change  which 
was  made  by  the  constltutlonal  provision 
above  alluded  to.  The  act  of  1873,  requiring 
the  garnishee  to  answer  within  10  days  after 
service,  was  entirely  inapplicable  to  the  new 
state  of  affairs,  as  a  compliance  with  its 
terms  would  result  in  the  garnishee's  an- 
swer being  filed  in  vacation,  which  was 
contrary  to  the  spirit  of  the  scheme  pro- 
vided in  the  new  constitution.  See  Heam 
V.  Adamson,  64  Ga.  608.  To  remedy  this, 
the  act  of  1880  was  passed,  which  amended 
the  act  of  1873.  Acts  1880,  p.  56.  The  act 
of  1873,  as  amended  by  the  act  of  1880,  is 
now  embraced,  in  substance,  in  section  4153 
of  the  Olvil  Code,  which  declares  that,  "when 
a  process  of  garnishment  is  issued  out,  re- 
turnable to  any  justice's  court  and  served 
upon  the  garnishee,  it  shall  be  the  duty  of 
the  garnishee  to  answer  at  the  term  to 
which  the  garnishment  Is  made  returnable. 
And  In  case  of  failure  so  to  answer,  the  Jus- 
tice of  the  peace  shall  enter  a  default  against 
the  garnishee,  and  shall  enter  up  Judgment 
In  favor  of  the  plaintiff  against  the  gar- 
nishee, for  such  an  amount  as  may  have 
been  obtained  by  Judgment  against  the  de- 
fendant, or  for  such  an  amount  as  may  there- 
after be  recovered  In  the  pending  suit"  It 
is  therefore  seen  that  under  the  very  terms 
of  the  statute,  after  Judgment  has  been  ob- 
tained against  the  principal  debtor,  the  Jus- 
tice of  the  peace  has  not  only  the  right,  but 
it  Is  his  duty,  to  enter  a  Judgment  by  de- 
fault against  a  garnishee  who  falls  to  an- 
swer at  the  term  to  which  the  summons  is 
returnable.  It  Is  true,  In  the  case  of  Arnold 
T.  GnUat,  68  6a.  SIO,  it  Is  declared  in  the 
headnote  that  since  the  act  of  1880  the  law 
applicable  to  Judgments  against  garnishees 
In  Justice  courts  Is  similar  to  that  applicable 
to  other  courts,  and  that  Justice  Crawford 
in  the  opinion  uses  this  language:  "We 
think  that  the  act  of  1880  was  mainly  to  car- 
ry Into  effect  the  constitution  of  1877,  and 
to  put  back  the  Justices*  courts  where  they 
stood  before  the  constltntloa  of  1868,  and 
the  law  applicable  to  it,  so  far  as  respects 
answers  In  garnishments."  The  court  in 
that  cas3,  however,  was  not  dealing  with 
the  question  now  under  consideration,  but: 
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tbe  qnestion  tiien  before  the  court  was 
wbetber  a  Judgment  could  be  entered  against 
a  gamisbee  before  final  judgment  was  enter- 
ed against  the  principal  debtor,  and  whether 
an  answer  filed  by  the  gamisbee  any  time 
before  final  Judgment  was  rendered  against 
the  principal  debtor  was  In  time  to  sare  a 
Judgment  by  default  against  him.  The  court 
did  not  Intend  to  rule  that  the  garnishee,  un- 
der the  act  of  18S0,  had  two  terms  In  which 
to  answer,  but,  as  stated  above,  the  sole 
question  decided  was  that  the  garnishee's 
answer  filed  at  any  time  before  a  Judgment 
could  be  lawfully  entered  against  him  was 
in  time  to  save  a  Judgment  by  default.  It 
may  be  true,  as  stated  above,  that  prior  to 
the  constitution  of  186S  a  garnishee  In  a  Jus- 
tice's court  had  two  terms  to  answer,  and  It 
may  be  true  that  since  the  adoption  of  the 
constitution  of  1877  the  purpose  of  the  gen- 
eral assembly  In  the  acts  passed  from  time 
to  time  has  been  to  restore  the  rules  In  re- 
gard to  proceedings  In  the  Justice's  court  as 
they  existed  prior  to  the  constitution  of 
1868;  still,  where  an  act  passed  since  1877 
l8  entirely  Inconsistent  with  such  rules  and 
is  not  Inconsistent  with  the  constitutional 
provision,  the  act  will  prevail,  notwithstand- 
ing the  existence  of  a  contrary  rule  prior  to 
1868. 

It  was  further  contended  that  the  Judg- 
ment against  the  garnishee  was  void  be- 
cause the  summons  did  not  bear  date  20 
days  before  the  term  of  the  court  to  which 
it  was  returnable.  We  know  of  no  law 
which  requires  a  summons  of  garnishment 
Issued,  returnable  to  the  Justice's  court,  to 
bear  date  20  days  before  the  term  to  which 
it  is  returnable.  It  must  be  served  10  days 
before  the  term  to  which  it  is  returnable, 
and,  as  It  may  be  served  on  the  day  on 
which  It  is  issued,  it  would  seem  to  follow 
that,  if  it  bore  date  10  days  before  the  term 
to  which  it  was  returnable,  it  would  be  suf- 
ficient, provided  service  was  made  on  the 
same  day.  See  Massengale  v.  McGinty,  73 
Oa.120. 

It  was  further  Insisted  that  the  Judgment 
was  void  because  it  was  rendered  against 
tbe  garnishee  at  the  same  time  that  the 
judgment  was  rendered  against  the  defend- 
ant In  support  of  this  contention  the  case 
of  Banlc  v.  Mayer,  89  Ga.  108,  14  8.  E.  891, 
is  cited.  In  that  case  it  was  held  that  "a 
Joint  Judgment  cannot  be  rendered  against 
tbe  defendant  in  attachment  and  the  gar- 
nishee." We  have  been  unable  to  find  in 
tbe  record  anything  which  would  indicate 
tliat  a  Joint  Judgment  was  rendered.  The 
Judgment  against  the  garnishee  does  not 
appear  in  the  record,  but,  from  the  recitals 
in  the  bill  of  exceptions  and  tbe  record,  it 
would  appear  that  Judgments  against  the 
principal  debtor  and  the  garnishee  were 
rendered  on  the  same  day.  Nothing  therein 
appears,  however,  to  Indicate  either  that  a 
joint  Judgment  was  rendered,  or  that  the 
judgment  against  the  garnishee  was  render- 


ed before  the  Judgment  against  the  principal 
debtor.  The  recitals  in  the  record  before 
us  are  entirely  consistent  with  a  regular  pro- 
ceeding, which  would  be  entering  up  Judg- 
ment against  the  principal  debtor,  followed 
immediately  by  an  entry  of  Judgment  by  de- 
fault against  the  garnishee.  The  Judgment 
against  the  garnishee  at  the  term  to  which 
the  summons  was  returnable  being  lawful 
and  proper,  tbe  Justice's  court  did  right  in 
refusing  to  receive  an  answer  at  a  subse- 
quent term,  notwithstanding  the  fact  may  be 
that  the  garnishee  "owes  tbe  defendant 
nothing." 

2.  The  proposition  stated  in  the  second 
headnote  was  directly  ruled  by  this  court  in 
the  case  of  Rogers  v.  Felker,  77  Ga.  46. 
Judgment  affirmed.  All  the  Justices  concur- 
ring. 

(loe  Qa.  608) 

OROSBT  T.  OHNTBAL  OF  OEOBOIA  ET. 
CX). 

(Supreme  Court  of  Georgia.     July  23,  1888.) 
Appeal— Rbvibw— Grant  op  New  Tbiau 
This  court  will  not  interfere  with  the  dis- 
cretion of  a  judge  of  the  superior  court  in  bub- 
tainins  a  certiorari,  and  ordering  a  new  trial, 
when  nis  judgment  is  based  on  the  ground  that 
there  was  a  preponderance  of  evidence  against 
the  verdict  in  the  Justice's  court,  and  is  sustain- 
ed by  the  record. 
(Syllabus  by  the  Court.) 

Error  from  superior  court,  (Latham  coun- 
ty;  R.  Falligant,  Judge. 

Action  by  B.  F.  Crosby,  by  his  next  friend, 
against  the  Central  of  Georgia  Railway  Com- 
pany. From  an  order  granting  defendant  a 
new  trial,  plaintur  brings  error.    Affirmed. 

J.  O.  &  D.  H.  Clark,  for  plalntllf  in  error. 
Lawton  &  Cunningham,  for  defendant  Id  er- 
ror. 

PER  CURIAM.    Judgment  affirmed. 


a06  Ga.  144) 
OORDAN  T.  IRVINB. 
(Supreme  Court  of  Georgia.     July  23,  1898.) 
DscKiT — Whbn  Action  Libs— Hai.b  of  Notb— Iir- 

TBRROOATION  OF   WITNESS — HARMLESS  ERROR. 

1.  The  holder  of  a  promissory  note  who  has 
knowledge  of  the  insolvency  of  its  maker  is 
under  a  legal  and  moral  obligation  to  impart 
such  knowledge  to  an  innocent  purchaser  be- 
fore negotiating  It.  When  he  fails  to  do  so* 
and  the  purchaser  is  thereby  injured,  an  ac- 
tion of  deceit  will  lie  by  the  latter  against  the 
former. 

2.  If  the  vendor  of  the  note  Is  aware  of  such 
facts  as  will  lead  a  reasonable  man  to  infer  the 
insolven(7  and  worthlessness  of  the  paper,  this 
is  equivalent  to  actual  knowledge  on  nis  part. 

3.  The  judge  has  a  right  to  interrogate  a  wit- 
ness introduced  by  either  party,  but  this  should 
not  be  done  in  such  a  way  as  would  have  a 
tendency  to  cast  discredit  upon  the  witness. 
While  the  form  of  the  qnestion  put  to  the  wit- 
ness in  this  case  by  the  judge  was  not  entirely 
proper,  yet  a  new  trial  will  not  be  granted  on 
this  account,  when  it  appears  from  the  entire 
evidence  that  the  verdict  is  manifestly  correct. 
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4.  l%e  charge,  conBtrned  as  a  whole,  fairly 
coyered  the  isauefl  in  the  case,  and,  the  verdict 
beins  tight  nnder  all  the  testimony,  the  conrt 
did  not  err  in  oTermllng  the  motion  for  a  new 
trial. 

(Syllabas  by  the  Court) 

Error  from  city  court  ef  Macon;  J.  P.  Boss, 
Judge. 

Action  by  B.  D.  Irvine  against  W.  W.  Gor- 
dan.  Judgment  for  plaintiff.  Defendant 
brings  err(w.    AfOrmed. 

Hardeman,  Davis  &  Turner,  for  plaintiff  in 
error.    H.  F.  Strohecker,  for  defendant  in  er> 

TOt. 

LEWIS,  J,  Irvine  brought  his  action 
against  Gordan,  alleging  that  the  defendant 
had  damaged  blm  by  deceit  and  fraud  in 
the  sum  of  $240,  besides  interest  and  pro- 
test fees,  for  that  the  defendant,  keeping 
himself  concealed,  procured  liis  clerk,  one 
Chapman,  to  come  to  plaintiff's  store  about 
June  1,  1896,  and  state  he  wished  to  exam- 
ine a  piano  for  another  party,  whose  name 
he  did  not  give,  but  who,  plaintiff  charges, 
was  the  defendant,  with  a  view  of  buying  a 
piano,  plaintiff  being  a  dealer  in  pianos. 
Cha{)man  selected  a  piano  of  the  value  of 
$450,  and  said  he  would  see  his  party  and 
return.  About  June  8,  1896,  Chapman  r^ 
turned  to  plain tllTs  store,  and  said  he  was 
ready  to  buy  the  piano,  and  said  be  wished 
to  pay  part  cash  and  part  In  a  note,  not  say- 
ing what  kind  of  note.  To  this  plaintiff  as- 
sented. Chapman  then  paid  plaintiff  by 
his  individual  check,  a  part  of  the  purchase 
money,  and  handed  plaintiff  a  promissory 
note  signed  by  George  T.  Harris,  for  $246, 
due  October  1.  1806.  Plaintlfl,  suspecting 
nothing,  and  not  knowing  that  Harris  was 
insolvent,  being  unacquainted  with  his  busi- 
ness affairs  save  that  he  was  engaged  in 
an  apparently  large  wholesale  business, 
which  was  well  calculated  to  deceive  those 
Ignorant,  as  plaintiff  was,  of  his  real  finan- 
cial condition,  took  the  note,  and  asked  Chap- 
man where  the  piano  should  be  delivered, 
whereupon  Chapman  replied  that  lie  would 
notify  plaintiff  later.  About  June  9,  1898, 
an  order  came  to  deliver  the  piano  at  a 
designated  place,  which  was  the  residence 
of  the  defendant,  and  the  piano  was  accord- 
ingly delivered  there,  and  went  Into  the  pos- 
session of  the  defendant  After  this  delivery 
of  the  property  plaintiff  placed  the  note  in 
bank,  and  then  for  the  first  time  dtscovereS 
that  it  was  worthless  on  account  of  Harris' 
Insolvency;  all  of  which,  it  was  alleged,  was 
known  to  defendant,  who  procured  the  note 
to  be  so  made  that  it  would  not  be  required 
to  be  indorsed  in  order  to  be  transferred,  that 
be  might  defraud  plaintiff  or  some  other 
person.  Harris  was  never  Indebted  to  Chap- 
man, and  never  gave  him  the  note,  but  de- 
fendant procured  Harris  to  make  the  note, 
knowing  at  the  time  Harris  made  the  note, 
and  at  the  time  the  defendant  procured  Chap- 
man to  deceive  and  defraud  plaintiff  with 


the  note,  that  It  was  worthless  and  would 
not  be  paid.  When  plaintiff  learned  that  the 
note  was  worthless,  he  applied  to  the  defend- 
ant before  Its  maturity  to  redeem  It,  and 
pay  him  the  $240,  and  take  the  note,  which 
defendant  refused  to  do  and  has  not  done; 
end  plaintiff  now  brings  the  note  into  court, 
and  makes  a  continuing  tender  of  It  to  the 
defendant  The  defendant  demurred  gen- 
erally to  the  declaration.  The  court  over- 
ruled the  demurrer.  To  this  the  defendant 
excepted.  There  was  a  verdict  for  plaintiff. 
The  defendant's  motion  for  a  new  trial  was 
overruled,  and  he  excepted. 

1.  It  la  contended  by  plaintlfl  In  error  that 
t&crc  was  no  cause  of  action  set  forth  in 
the  declaration,  because  there  was  no  mis- 
representation of  any  material  fact  alleged, 
nor  were  there  any  facts  set  forth  showing 
that  the  defendant  had  In  any  way  deceived 
plaintiff.  Error  is  assigned  In  not  sustaining 
the  demurrer  on  these  grounds.  The  conten- 
.tion  of  counsel  for  plaintiff  in  error  seems 
based  upon  the  theory  that,  In  order  to  main- 
tain an  action  on  the  case  for  deceit  growing 
out  of  such  a  transaction  as  was  had  In  the 
present  instance,  there  must  have  been  a 
positive  representation  made  by  the  vendor 
of  the  note  which  he  knew  at  the  time  to  be 
false,  and  which  was  Innocently  acted  on  by 
the  defendant  to  his  injury.  Actual  moral 
fraud  may  be  as  successfully  peripetrated  by 
silence  as  by  words.  This  principle  is  settled 
by  the  Code.  Section  8634  of  the  Civil  Code 
provides  that  "concealment  of  material  facts 
may  in  itself  amount  to  a  fraud— (1)  When 
direct  inquiry  la  made,  and  the  truth  evaded. 
(2)  When,  from  any  reason,  one  party  has 
a  right  to  expect  full  communication  of  the 
facts  from  the  other.  (3)  Where  one  party 
knows  that  the  other  la  laboring  nnder  a  de- 
lusion with  respect  to  the  property  sold  or 
the  condition'  of  the  other  iiarty,  and  yet 
keeps  silent  (4)  Where  the  concealment  Is 
of  Intrinsic  qualities  of  the  article  which  the 
other  party,  by  the  exercise  of  ordinary  pru- 
dence and  caution,  could  not  discover."  Sec- 
tion 4027  declares  that  "suppression  of  a  fact 
material  to  be  known,  and  which  the  party 
is  under  an  obligation  to  communicate,  con- 
stitutes fraud." 

If  the  vendor  knew  of  the  Insolvency  of 
the  maker  of  this  note  that  he  sold,  or  if  he 
had  knowledge  of  any  fact  which  tended  to 
show  the  worthlessness  of  the  paper,  was  he 
under  obligation  to  disclose  this  fact  to  the 
purchaser?  The  answer  to  this  question  will 
be  found  In  section  3685  of  the  Civil  Code, 
which  declares  that  "every  transferror  of  a 
negotiable  instrument  whether  by  indorse- 
ment or  delivery,  warrants  (unless  otherwise 
agreed  by  the  parties)  that  he  Is  the  lawful 
holder  and  has  a  right  to  sell,  that  the  in- 
strument is  genuine,  and  that  he  has  no 
knowledge  of  any  fact  which  proves  the  In- 
strument to  be  worthless,  either  by  insol- 
vency of  the  maker,  payment  or  otherwise.'' 
The  law  governing  the  rights  and  liabilities 
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of  parties  !n  regard  to  such  transactions  en- 
tered Into  and  formed  a  part  of  their  con- 
tract, and,  when  this  note  was  traded  to  the 
defendant  in  error,  the  vehdor,  by  keeping 
silent  as  to  the  solvency  of  its  maker,  oc- 
ctipled  no  better  position  than  if  he  had  ex- 
pressly warranted  that  be  bad  no  knowledge 
of  any  fact  which  tended  to  prove  the  Instm- 
ment  to  be  worthless;  and  the  vendee  had 
the  right  to  act  upon  the  presumption  that 
DO  such  knowledge  existed  in  the  vendor, 
otherwise  it  would  have  been  disclosed  when 
the  contract  was  made.  Some  respectable 
authorities  have  gone  to  the  extent  of  say- 
ing that,  In  order  to  maintain  an  action  for 

'  deceit,  it  does  not  necessarily  follow  that  a 
fraudulent  Intent  should  be  proven.  For  In- 
stance, in  the  case  of  Lobdell  v.  Baker,  1 
Mete.  (Mass.)  193,  it  was  held  that  the  hold- 
er of  a  note  who  fraudulently  procured  It  to 
be  indorsed  by  a  minor,  and  afterwards  sold 
it  to  a  person  who  relied  on  the  validity  of 
such  Indorsement,  was  liableto  an  action  by 
such  person,  though,  at  the  time  of  sale,  he 
liad  no  fraudulent  intent  Selling  the  note 
without  erasing  such  Indorsement,  or  dis- 
closing tlie  minority  of  the  Indoraer,  was 
tantamount  to  a  direct  afflrmallon  by  the 
seller  that  the  Indorsement  constituted  • 
valid  contract  This  was  an  action  of  tres- 
pass upon  the  case.  In  the  same  case,  re- 
ported In  3  Mete.  (Mass.)  409,  it  was  held 
that,  though  the  seller  gave  notice  to  the  pur- 
chaser that  the  indorsement  by  the  minor 
was  worthless,  yet.  If  such  purchaser  sold 
the  note  without  disclosing  the  Infirmity  of 
the  indorsement,  his  vendee,  if  be  9ufters 
therefrom,  may  maintain  an  action  for  In- 
demnity against  the  first  seller.  See  Qrln- 
nell,  Dec^t,  $S  84,  40,  et  seq.,  and  authorities 
dted.  Section  S814  of  the  Civil  Code  seems, 
however,  to  Imply  that  fraudulent  Intent  in 
the  vendor  is  necessary  to  support  an  action 
for  deceit;  but  that  section  declares  that 
mere  concealment  of  a  material  fact,  unless 
done  in  such  a  manner  as  to  deceive  and  mTs- 
lead,  wQl  not  support  an  action,  and  further 
declares  that,  in  all  cases  of  deceit,  knowl- 

'  edge  of  the  falsehood  constitutes  an  essential 
element  But  even  measured  by  Its  rule,  we 
think  the  right  of  action  on  the  case  for  de- 
celt  Is  clearly  supported  by  the  allegations  In 
the  plaintiff's  petition.  In  the  case  of  Win- 
ter V.  Bullock,  6  Ga.  230,  it  was  held  that 
the  bolder  of  a  promissory  note,  who  trans- 
fers it  by  delivery,  for  a  valuable  considera- 
tion, warrants,  among  other  things,  by  Im- 
plication, unless  otherwise  agreed  between 
the  parties,  that  he  has  no  knowledge  of  any 
facts  which  prove  the  Instrument  to  be 
worthless,  either  by  the  failure  of  the  maker, 
or  by  Its  being  already  paid,  or  otherwise  to 
bare  become  void  or  defunct;  and  "any  con- 
cealment of  these  facts,"  says  the  court,  "on 
the  part  of  the  transferror  of  the  note,  oper- 
ates as  a  fraud  on  the  rights  of  the  trans- 
feree, for  which  a  court  of  equity  will  enter- 
tain jurisdiction,  to  compel  a  discovery  and 


grant  relief." .  This  disposes  not  only  of  the 
demurrer,  but  of  several  grounds  made  In 
the  motion  for  a  new  trial. 

2.  Complaint  was  made  In  the  motion  that 
the  court  erred  In  charging  the  Jury,  substan- 
tially, that  they  were  to  determine  from  the 
evidence  in  the  case  what  facts  were  known 
to  plaintiff  and  defendant  about  this  note, 
and  about  the  solvency  of  Harris,  the  maker, 
at  the  time  of  the  transaction,  and  charge 
them  both  with  all  the  knowledge  they  had, 
as  disclosed  by  the  testimony;  and  that  they 
were  also  to  determine  what  Inquiry  a  pru- 
dent man,  situated  as  they  were,  would  have 
made,  in  the  light  of  what  they  actually  did 
know,  to  find  out  anything  further  about  the 
matter;  "and  you  are  to  charge  them  with 
making  such  Inquiry  as  a  prudent  man  would 
have  made,  and  with  knowing  all  tha  facts 
which  you  believe  such  Inquiry  would  have 
revealed  to  a  prudent  man  touching  the  note 
and  the  solvency  of  Mr.  Harris."  Ebeceptlon 
was  taken  to  this  charge,  as  It  charged  the 
defendant  with  the  knowledge  of  such  facts 
as  inquiry  might  have  led  to.  We  are  not 
prepared  to  Indorse  to  Its  fullest  extent  the 
charge  of  the  court  above  mentioned.  But, 
In  the  light  of  the  facts  of  this  case,  we  do 
not  think  there  was  such  material  error  in 
the  charge  as  would  authorize  the  grant  of 
a  new  trial.  It  Is  true  the  defendant  dis- 
claimed any  knowledge  of  the  Insolvency  of 
the  maker  of  this  note  at  the  time  it  was  ne- 
gotiated to  the  plaintiff;  but  it  appears  from 
the  evidence,  uncontradicted,  that  the  maker 
of  the  note,  Harris,  was  a  member  of  the 
firm  of  Johnson  &  Harris;  that  Johnson  had 
died;  that  a  year  before  this  note  was  traded 
the  defendant,  Gordan,  became  administrator 
de  bonis  non  on  his  estate,  and  as  such  filed 
a  bill  to  marshal  the  assets  of  the  estate, 
alleging  that  the  firm  was  insolvent;  that  it 
owed  many  thousand  dollars.  It  further  ap- 
pears that  Gordan  himself  was  a  creditor  of 
Harris  to  the  amount  of  several  thousand 
dollars.  It  further  appeared  that  the  note 
which  was  traded  really  belonged  to  a  com- 
pany of  which  the  defendant,  Gordan,  was 
an  official,  and  represented  a  debt  that  had 
been  extended  from  time  to  time.  It  was 
also  disclosed  that  at  the  time  this  note  was 
given  several  judgments  were  outstanding 
against  Harris  founded  upon  debts  due  by 
the  firm  of  which  be  was  a  member.  One 
witness  testified  that  soon  after  the  negotia- 
tion of  this  note  the  defendant  admitted  to 
him  that  Harris  was  insolvent,  and  his  paper 
utterly  worthless.  This  the  defendant  neither 
denied  nor  explained.  Knowledge  of  these 
facts,  If  not  amounting  to  an  absolute  knowl- 
edge of  the  insolvency  of  the  maker  of  this 
note,  was  certainly  sufficient  to  tend  to  prove 
that  Insolvency  In  the  language  of  the  stat- 
ute, and  to  charge  the  conscience  of  the  de- 
fendant with  the  duty  of  imparting  the 
knowledge  he  had  to  an  innocent  purchaser 
with  whom  he  was  dealing  through  his  agent 
What  Justice  Hall  quoted  in  Hunt  v.  Dunn, 
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74  Oa.  124,  from  Jordan  t.  Pollock,  14  Ga. 
157,  might  well  be  applied  to  the  facts  In  tbia 
case:  "That  notice  Is  sufficiently  actual 
which,  by  the  proof,  either  positive  or  pre- 
sumptive, brings  home  to  the  purchaser  such 
knowledge  of  the  circumstances  as  authorize 
the  clear  and  satisfactory  conclusion  that  be 
had  notice  of  the  prior  incumbrance,  or  such 
as  renders  proper  the  conclusion  that  he 
was,  or  should  have  been,  put  upon  Inquiry;" 
"that  such  notice  is,  in  the  language  of  Sir 
Edward  Sugden,  'good  notice,'  and  is  so  be- 
canse  It  authorizes  a  conclusion  which  affects 
the  conscience  of  the  purchaser,  and  makes 
it  a  legal  fraud  In  him  to  buy  under  the  cir- 
cumstances." If,  under  such  notice,  be  after^ 
wards  buys,  "mala  fides  marks  the  transac- 
tion." 

S.  Objection  was  made  by  defendant's  coun- 
sel, and  error  assigned  thereon,  to  certain 
questions  asked  by  the  judge  of  one  of  de- 
fendant's witnesses  while  on  the  stand.  Chap- 
man, the  agent  of  the  defendant,  had,  on  the 
direct  examination  by  defendant's  counsel, 
testified  to  the  fact  that  the  note  of  Harris 
used  In  the  purchase  of  the  piano  was  a  part 
of  the  assets  of  the  Progress  Loan  &  Im- 
provement Ck>inpany,  of  which  company  the 
defendant  was  an  officer  and  a  creditor,  and 
that  the  note  was  taken  from  Harris  In  re- 
newal of  prior  notes  to  the  company.  After 
the  examination  in  chief  had  been  concluded, 
plaintiff's  counsel  stated  that  he  had  no  ques- 
tions for  the  witness;  whereupon  the  Judge 
began  to  interrogate  the  witness  as  to  pay- 
ments made  by  Harris  upon  the  Indebtedness 
for  which  the  note  was  given,  and  as  to 
renewals  of  notes  for  the  same  debt,  and  as 
to  when  the  witness  first  proposed  to  the 
plaintiff  to  use  the  note  in  the  purchase  of 
the  piano;  why  he  used  the  note  for  this 
pnrpose,  whether  the  defendant  suggested  it, 
or  whether  he  (the  witness)  conceived  in  his 
own  mind  this  method  of  selling  the  note. 
He  then  put  the  following  questions:  "Yon 
Just  voluntarily  decided  to  take  some  of  the 
assets  of  the  improvement  company  and  use 
them  In  buying  an  article  for  Gordan?"  "You 
Just  voluntarily  conceived  the  idea?"  "It 
was  your  Idea,  and  not  Gordan's,  that  you 
put  these  notes  In  as  part  of  the  trade?" 
While  unquestionably  the  trial  Judge  has  a 
right  to  ask  a  witness  upon  the  stand  such 
questions  as  he  thinks  might  elucidate  the 
issue,  or  give  Information  which  the  Jury 
should  have,  yet  caution  should  be  used  by 
the  presiding  Judge  In  conducting  the  exam- 
ination In  such  a  manner  as  not  to  reflect 
either  upon  the  credibility  of  the  witness,  or 
to  Indicate  In  the  mind  of  the  court  any 
bias  or  prejudice  whatever  for  one  party  or 
the  other.  The  rather  rigid  cross-examina- 
tion and  repeated  pressure  upon  the  witness 
on  a  particular  point  In  his  testimony  might 
possibly  have  been  calculated  to  lead  the  Jury 
to  infer  that  the  Judge  had  very  decided  con- 
victions In  his  own  mind  as  to  what  was 
the  real  truth  of  the  transactions.    The  form 


and  character  of  the  questions  at  this  par- 
ticular point  of  the  trial  had  too  much  the 
appearance  of  the  court  taking  charge  of  the 
plalntUTs  case.  We  cannot,  therefore,  ap- 
prove the  way  In  which  the  jud^  conducted 
this  examination.  But,  under  our  view  of 
this  case,  the  verdict  la  manifestly  correct, 
and  we  do  not  think  the  court's  interference 
by  Interrogating  the  witness  is  so  serious 
as  to  require  a  new  trlaL 

4.  There  were  several  other  grounds  taken 
in  the  motion  for  a  new  trial  which  are  un- 
necessary to  be  considered,  as  we  have  dealt 
with  all  that  seem  to  have  any  merit  In  them. 
The  charge  of  the  court,  construed  as  a 
whole,  fairly  covered  the  issues  In  the  case, 
and,  the  verdict  being  clearly  right  In  the 
light  of  the  entire  testimony,  the  court  did 
not  err  in  overruling  the  motion  for  a  new 
trial.  Judgment  affirmed.  All  the  Justices 
concurring. 


(105  Ga.  16«) 
BUSHING  T.  WXLLXNGHAM. 
(Supreme  Court  of  Georgia.    July  23,  1888.) 

APPKAI,— ASSIOSMBNT    OF    KkROK  —  RECORD — RE- 
VIEW— Ubukt— Fbacdulbnt  Convbtances. 

1.  An  assignment  of  error  In  a  bill  of  excep- 
tions cannot  be  considered  by  the  court  where 
it  clearly  appears  from  the  transcript  of  the 
record  that  the  ruling  complained  of  was  not 
excepted  to  within  the  time  required  by  law, 
although  the  contrary  is  stated  in  the  bill  of 
exceptions. 

2.  Alleged  errors  in  admitting  testimony  la 
a  case  cannot  be  considered  when  the  record 
does  not  disclose  that  the  party  complaining 
made  any  objection  at  the  tmie  of  the  admis- 
sion of  such  testimony. 

8.  Where  the  parties.  In  their  contract,  only 
intend  to  charge  the  legal  rate  of  interest,  bnt, 
by  inadvertence  or  mistake  in  calculation,  there 
was  Included  in  the  contract  interest  amonnt- 
ing  to  a  few  cents  more  than  the  legal  rate,  the 
contract  is  not  thereby  rendered  usurious. 

4.  There  was  no  material  error  in  the  charges 
of  the  court  complained  of  on  the  subject  of 
voluntary  conveyances  by  a  person  Insolvent 
at  the  time  being  void  as  against  creditors. 

5.  The  evidence  was  sufficient  to  sustain  the 
verdict  in  this  case,  and  there  was  no  error  in 
overruling  the  motion  for  a  new  trial. 

(Syllabus  by  the  (Tonrt) 

Error  from  superior  court,  Houston  county; 
W.  H.  Felton,  Jr.,  Judge. 

Action  by  0.  B.  Wllllngham  against  J.  W. 
Rushing.  Judgment  for  plaintitr.  Defendant 
brings  error.    Affirmed. 

M.  6.  Bayne,  for  plaintiff  in  ernnr.  Harde- 
man, Davis  &  Turner,  for  defendant  in  error. 

LBWIS,  J.  1.  Plaintiff  assigns  error  in  the 
bill  of  exceptions  in  overruling  his  motion  to 
dismiss  the  attachment.  It  does  not  aK>ear 
that  exceptions  pendente  lite  were  taken  on 
this  ruling  o>f  the  court  It  appears  from 
the  record  that  this  writ  of  error  was  suea 
out  some  two  months  or  longer  after  the 
Judgment  at  the  conrt  complained  of;  and, 
while  the  bill  of  exceptions  states  that  error 
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thereon  was  assigned  within  the  time  al- 
lowed by  law,  yet.  In  case  the  record  shbws 
the  contrary,  the  latter  will  control  Dls- 
muke  T.  Trammell,  64  Oa.  428. 

2.  A  number  of  grounds  are  taken  In  the 
motion  for  a  new  trial,  alleging  error  in  admit* 
ting  certain  testimony;  bat  the  record  falls 
to  disclose  that  the  party  complaining  made 
any  objection  at  the  time  such  testimony  was 
admitted.  Under  repeated  rulings  of  this 
court,  we  cannot  consider  such  grounds  in 
the  motion  for  a  new  trial.  Error  is  assigned 
in  refusing  to  admit  the  answer  of  B.  H. 
Ray  to  a  certain  interrogatory,  on  the  ground 
that  there  was  higher  evidence  of  the  fact  tes- 
tified to.  We  presume  that  this  was  a  mis- 
take of  the  draftsman,  or  in  copying  the  mo- 
tion in  the  record,  and  that  he  did  not  intend 
to  use  the  word  "refusing,"  but  intended 
to  object  to  the  admission  of  the  testimony. 
But,  even  if  there  was  any  error  in  admitting 
this  testimony,  it  was  cured  by  legal  proof 
of  the  fact  from  the  testimony  of  the  de- 
fendant-hlmself  when  he  was  upon  the  stand. 

3.  It  is  very  clearly  disclosed  by  the  testi- 
mony In  the  record  that  the  excess  In  the 
note,  which  was  the  basis  of  this  suit,  of  a 
few  cents  above  the  legal  rate  of  Interest, 
was  merely  through  inadvertence  or  mistake 
when  the  calculation  of  Interest  was  made 
and  embodied  in  the  face  of  the  note.  There 
was  manifestly  no  Intent  to  violate  the  law 
of  usury,  and  the  charge  of  the  court  upon 
this  subject  complained  of  was  proper.  "To 
rebut  the  presumption  of  usurious  Intent  aris- 
ing from  the  taking  or  reserving  of  Interest 
greater  than  the  legal  rate,  it  is  always  compe- 
tent for  the  party  to  show  that  the  excess  was 
the  result  of  an  honest  mistake,  and  that 
there  was  in  fact  no  Intentional  agreement  for 
usury.  Such  mistakes  most  frequently  occur 
In  the  computation  of  Interest  for  fractional 
parts  of  a  year;  and  whenever  the  creditor 
can  show  where  the  mistake  occurred,  and 
that  he  acted  in  good  faith,  the  charge  of 
usury  is  thereby  rebutted.  It  is  usually  a 
question  for  the  Jury  whether  a  sum  In  ex- 
cess of  lawful  Interest  was  taken  through  an 
honest  mistake,  or  corruptly."  27  Am.  &  Eng. 
Enc.  Law,  p.  970,  and  citations.  The  excess 
of  interest  claimed  In  this  case  being  such  a 
very  small  fractional  part,  scarcely  appre- 
ciable, we  think,  apart  from  the  rule  above 
laid  down,  we  might  say,  as  did  Justice  Sim- 
mons (now  chief  Justice)  in  Banking  Co.  v. 
Abbott,  87  Oa.  131,  13  S.  E.  204,  "De  minimis 
non  curat  lex." 

4.  6.  It  is  unnecessary  to  deal  separately 
with  the  several  grounds  in  the  motion  com- 
plaining of  charges  of  the  court.  If  there  is 
any  error  at  all  in  any  portion  of  the  charge. 
It  to  so  Immaterial  as  not  to  authorize  the 
grant  of  a  new  triaL  The  entire  charge  fair- 
ly submitted  to  the  Jury  the  contention  of  the 
parties  and  the  issues  Involved.  The  evi- 
dence was  amply  sufficient  to  sustain  the  ver- 
dict Judgment  affirmed.  All  the  Justices 
concurring. 


(106  Oa.  161) 
WATERS  V.  SUPREME  CONOLAVID 
KNIOHTS  OF  DAMON. 
(Supreme  Court  of  Georgia.     July  23,  189&) 

MVTDAL     BS2(KFIT    InSURANOB  —  FoBFBITCBB — Dl- 

aaoTiNO  Vbhsiot. 

1.  Where,  in  a  contract  of  life  insurance  in  a 
mntnal  benefit  society,  it  Is  stipulated  that  the 
insurer  ehall  not  be  responsible  under  it  if  the 
health  of  the  instired  shall  become  Impaired  by 
the  use  of  narcotics  or  alcoholic,  vinous,  or  malt 
liquors,  this  stipulation  amounts  to  a  promisso- 
ry warranty  on  the  part  of  the  insured,  and  a 
breach  thereof  will  work  a  forfeiture  of  the 
polier. 

2.  The  uncontradicted  evidence  in  this  ease 
showing  such  a  breach  of  warranty  by  the  in- 
sured. It  was  not  error  in  the  court  to  direct  a 
verdict  for  the  defendant;  and  it  is  immaterial 
at  what  stage  of  the  trial,  after  evidence,  and 
argument  is  dosed,  this  direction  is  given. 

(SyUabus  by  the  Court.) 

Error  from  city  court  of  Macon;  J.  P.  Ross, 
Judge. 

Action  by  Mary  J.  Waters  against  the  Su- 
preme Conclave  Knights  of  Damon.  Verdict 
directed  for  defendant,  and  plalntllf  brings 
error.    Affirmed. 

Hardeman,  Davis  &  Turner,  for  plaintiff  In  • 
error.    Steed  &  WImberly  and  A.  W.  Lane, 
for  defendant  in  error. 


SIMMONS,  0.  J.  1.  Waters  made  appU- 
cation  to  the  Supreme  Conclave  Knights  of 
Damon  for  benefit  Insurance.  In  his  applicar 
tlon  he  stated:  "I  further  agree  that  this  or- 
der shall  not  be  responsible  under  this  con- 
tract if  my  health  shall  become  impaired  by 
the  use  of  narcotics  or  alcoholic,  vinous,  or 
malt  liquors."  In  the  statement  he  made  to 
the  medical  examiner  is  the  following:  "I 
agree  that  the  excessive  use  of  liquor  or  nar- 
cotics shall  forfeit  my  membership."  The 
policy  issued  to  him  contained  the  following: 
"Upon  condition  that  the  statements  made 
by  said  person  In  the  petition  for  this  mem- 
bership In  said  conclave,  and  the  statements 
certified  by  said  petitioner  to  the  medical 
examiner,  both  of  which  are  filed  in  the  su- 
preme secretary's  office,  be  made  a  part  of 
this  contract"  Waters  accepted  the  policy 
with  this  condition  in  it  The  policy  made 
the  statements  in  his  application  and  to  the 
medical  examiner  a  part  of  the  contract  of 
insurance.  By  this  acceptance  of  the  policy 
with  these  words  In  it,  he  agreed  that  his 
statement  should  form  part  of  the  contract 
and  the  agreement  above  quoted  became  a 
promissory  warranty.  1  May,  Ins.  f  158;  1, 
Bac.  Ben.  Soc.  H  194,  201;  Schultz  v.  Insur- 
ance Co.,  6  Fed.  672;  JeCCries  v.  Insurance 
Co..  22  Wall.  47.  He  therefore  warranted 
that  he  would  not  use  narcotics  or  alcoholic, 
vinous,  or  malt  liquors  to  such  an  extent  aa 
to  Impair  his  health,  and  further  agreed  that 
a  breach  of  this  warranty  would  work  a  for- 
feiture of  the  policy,  not  only  for  himself, 
but  for  the  beneficiaries  named  therein.  This 
agreement  was  a  material  part  of  the  con- 
tract of  insurance;  and,  if  the  evidence  Jis- 
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dosed  that  there  had  been  a  breach  of  It, 
thia  BTolded  the  policy,  and  the  beneficiary 
coQld  not  recover. 

2.  We  have  carefully  read  the  evidence  in 
the  record,  and  say  unhesitatingly  that  all 
of  It  which  concerns  the  breach  of  this  agree- 
ment or  warranty  shows  conclusively  that 
Waters  did  use  alcoholic  liquors  to  such  an 
extent  as  to  Impair  his  health.  The  wit- 
nesses, for  both  plaintiff  and  defeudant,  all 
agree  upon  this  point.  Even  the  widow,  the 
beneficiary,  In  her  testimony,  says  that  her 
husband  drank  liquor  to  such  an  extent  as 
to  deprive  him  at  times  of  his  reason;  so 
much  so  that  she  had  to  leave  him,  and  to 
return  to  her  father.  At  the  time  of  his 
death  he  had  delirium  tremens,  and  so  far 
lost  his  reason  as  to  cut  his  own  throat. 
This  testimony  shows  clearly  a  breach  of  the 
warranty,  which  rendered  void  the  policy. 
A  great  deal  of  the  testimony  and  much 
of  the  argument  here  were  upon  the  ques- 
tion as  to  whether  Waters  died  from  the 
wound  inflicted  by  himself,  or  from  the  ef- 
fects of  anaesthetics  administered  to  him  by 
physicians.  Under  the  view  we  take  of  the 
case,  it  does  not  matter  whether  he  died 
from  the  one  or  the  other.  It  was  clearly 
established  that  he  had  drunk  liquor  to  such 
excess  as  to  Impair  his  health,  and  this  was 
a  breach  of  the  warranty,  which  rendered 
the  p<rtlcy  void.  This  being  conclusively  es- 
tablished, the  Judge  did  not  err  in  directing 
a  verdict,  although  the  Jury  had  been  In  con- 
sultation for  a  long  period  of  time.  If  there 
was  no  evidence  to  sustain  a  verdict  for  the 
plaintiff,  the  Judge  rightly  directed  one  for 
the  defendant;  and  it  does  not  matter  wheth- 
er he  did  It  at  the  close  of  the  testimony,  or 
after  the  argument  of  counsel  bad  conclud- 
ed, or  after  the  Jury  had  retired,  and  had 
been  In  consultation  for  a  whole  day.  The 
question  is  whether  the  direction  of  the  ver- 
dict was  right  under  the  evidence.  In  this 
case  there  can  be  no  doubt  that  it  was,  and 
the  action  of  the  Judge  is  therefore  affirmed. 
All  the  Justices  concurring. 

,,   ■.  i;a.  16») 

SEAMANS  V.  HOGEL 
(Supreme  Court  of  Georgia.     July  23,  1898.) 
Mauoiods  Prosboution— Pbobable  Cause. 
In   an   action   for  malidons   proaecntlon, 
there  can  be  no  recovery  where  there  was  a 
probable    cause    for    such    prosecution,    even 
uiottgh  the  defendant  was  actuated  by  improp- 
er motives. 
(Syllabus  by  the  Court) 

Brror  from  city  court  of  Macon;  J.  P.  Ross, 
/udge. 

Action  by  J.  O.  Beamans  against  Sol.  Hoge. 
Judgment  for  defendant.  Plaintiff  brings  er- 
ror.   Affirmed. 

T.  B.  R.  (}obb,  for  plalnUff  in  error.  Des- 
sau, Bartlett  &  Ellis,  for  defendant  In  error. 

SIMMONS,  C.  J.  In  order  for  a  plaintiff  to 
recover  ip  an  action  for  malicious  prosecu- 


tion, the  burden  Is  (m  him  to  show  that  tbe 
prosecution  was  instituted  without  probable 
cause.  The  want  of  probable  cause  is  the 
gravamen  of  the  action.  Plaintiff  may  show 
express  malice  on  the  part  of  the  prosecutor, 
and  still.  If  he  fall  to  show  that  the  prose- 
cutor acted  without  probable  cause,  he  can- 
not recover.  The  prosecutor  In  a  criminal 
case  may  have  Improper  motives,  may  have 
hatred  and  malice  towards  the  accused,  and 
yet.  If  he  have  probable  cause  for  the  prose- 
cution, damages  cannot  be  recovered  against 
him.  The  prosecutor  need  not  be  fully  satis- 
fied of  the  truth  of  the  charge  when  he  in- 
stitutes the  prosecutlan;  all  that  Is  necessary 
la  that  he  should  have  probable  cause  for  Its 
Institution.  If  he  have  probable  cause,  it  la 
sufflc^nt  to  relieve  him  of  damages  In  an  he- 
tlou  against  him  for  Instituting  the  prosecu- 
tion. Rlgden  V.  Jordan,  81  Ga.  668,  7  S.  SI. 
857;  Marable  v.  Mayer,  78  Ga.  710,  3  S.  E. 
429;  Joiner  v.  Steamship  Co.,  86  Ga.  2SS.  12 
S.  E.  361.  Judgment  affirmed.  All  the  Jus- 
tices concurring' 

(105  Ga.  509) 

BIBB  MFG.  00.  v.  SKINNER. 
(Supreme  Court  of  Georgia.  July  25,  180S.) 
Appeal — Revibw. 
There  being  no  error  of  law  complained 
of,  there  being  evidence  to  support  tbe  verdict, 
and  the  trial  Judge  being  satisfied  therewith, 
this  court  will  not  interfere  with  his  discretion 
in  refusing  a  new  trial. 

(Syllabus  by  the  Court.) 

Brror  from  city  court  of  Macon;  J.  P. 
Ross,  Judge. 

Action  by  E31a  Skinner,  for  use.  etc., 
against  the  Bibb  Manufacturing  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.   Affirmed. 

Hardeman,  Davis  &  Turner,  for  plaintiff  in 
error.     M.  G.  Bayne,  for  defendant  in  error. 

PER  CURIAM.   Judgment  affirmed. 

(US  Qa.  »5) 

MANLY  MFG.  CO.  v.  WESTERN  UNION 

TEL.  CO. 
(Supreme  Ourt  of  Georgia.     July  25,  1888.) 
Telbokam— Ekror  in  Tkassxitting— NEOUOBN'OB. 

1.  When,  on  account  of  an  error  in  transmit- 
ting a  telegraphic  message,  the  receiver  thereof 
is  left  in  doubt  as  to  -Its  meaning,  the  question 
whether  or  not  due  diligence  required  him  to 
ask  that  the  message  be  repeated,  so  as  to  re- 
move its  ambiguity,  is  one  of  fact  for  a  jury. 

2.  In  the  present  case  the  issue  as  to  this 
matter  was  fairly  and  correctly  submitted  to 
the  jury  by  tbe  judge  In  his  charge,  the  evi- 
dence was  sufficient  to  sustain  the  verdict,  and 
there  was  no  error  in  overruling  the  motion 
for  new  trial. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Whitfield  coun- 
ty; A.  W.  Fife,  Judge. 

Action  by  the  Manly  Manufacturing  Com- 
pany against  the  Western  Union  Telegraph 
(Company.  Judgment  for  defendant  Plain- 
tiff brings  error.    Affirmed. 
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B.  3.  ft  3.  McCamy,  for  plaintiff  In  error. 
McHenry  ft  Nnnnalljr,  for  defendant  In  er- 
ror. 

SIlfMONS,  a  J.  An  employe  of  the  Manly 
Manufacturing  Company  delivered  to  tbe 
Western  Union  Telegraph  Company  the  fol- 
lowing message,  to  be  sent  to  Manly,  the 
president  of  the  manufacturing  company,  In 
another  state:  "Pierce  not  finished.  Ex- 
pects no  trouble  collecting.  Don't  say 
when."  In  transmitting  the  message  the 
telegraph  company  snbstltnted  the  word  "to" 
for  the  word  "no."  When  Manly  received 
the  message,  he  left  the  other  state,  and  pro- 
ceeded to  Dalton,  Oa.,  where  he  ascertained 
the  meaning  of  the  telegram  sent  him.  He 
returned  to  the  other  state,  and  the  Man- 
ly Manufacturing  Company  brought  suit 
against  the  telegraph  company  to  recover  the 
necessary  expenses  Incurred  In  making  the 
trip  to  and  from  Dalton,  and  the  loss  of 
time.  The  jury  returned  a  verdict  for  the 
defendant,  the  plaintiff  moved  for  a  new 
trial,  and,  when  this  motion  was  overruled, 
excepted. 

The  conrt  Instructed  the  jury,  in  substance, 
that  If  they  believed  from  the  evidence  that 
the  message  received  by  Manly  was  unin- 
telligible or  ambiguous,  and  that  a  reasona- 
bly prudent  man  would  not  have  acted  upon 
It  wltbont  having  It  repeated,  or  telegraphing 
to  the  sender,  plaintiff  could  not  recover; 
but  that  If,  on  the  other  hand,  they  believed 
that  a  reasonably  prudent  man  would  have 
acted  upon  It  without  having  It  repeated, 
plaintiff  conld  recover.  Under  the  facts  of 
tbe  case,  we  think  this  charge  was  correct 
The  message  delivered  to  Manly  was  not  In- 
telligible; certainly  It  was  ambiguous;  and 
tbe  Jury  was  fully  authorised  to  find  that  he 
should  not  have  acted  upon  ft  without  fur- 
ther investigation.  He  testifies  himself  that 
be  did  not  understand  the  message,  and  ask- 
ed the  operator  who  received  it  wliat  it 
meant  The  operator  replied  "that  was  all 
he  could  give"  Manly.  It  seems  to  ns  that 
•  prudent  man  would  have  made  further 
Inquiries,  either  by  telegraphing  to  the  send- 
er or  by  having  the  message  repeated  from 
tbe  sending  station.  It  is  a  i^ell-recognized 
principle  of  law  that  a  party  injured  by  an- 
other's negligence  must  himself  use  all  rea- 
sonable diligence  to  lessen  his  damage.  He 
cannot  shut  his  eyes  to  the  damage  he  has 
received  or  la  about  to  receive  on  account  of 
the  negligence  of  the  other,  and  claim  com- 
pensation from  him,  where  he  could  have 
avoided  the  damage  by  tbe  exercise  of  due 
care.  In  this  case  the  exercise  of  any  sort 
of  diligence  would  have  prevented  the  dam- 
age which  plaintiff  claims  to  have  sustain- 
ed. Whether  this  is  so  or  not,  the  Jury,  un- 
der the  charge  of  the  court,  has  found  that 
Blanly  did  not  act  as  a  reasonably  prudent 
man  ought  to  have  acted,  and  their  verdict 
la  sustained  by  the  evidence.  The  court 
therefore  did  not  orr  In  refusing  to  grant  a 


new  trlaL  Upon  this  particular  question  see 
the  following  authorities:  Civ.  Code,  S  3830; 
Telegraph  Co.  v.  Beid.  8S  Oa.  401,  10  S.  E. 
919;  Telegraph  Co.  v.  Nelll,  57  Tex.  283; 
Hart  V.  Cable  Co.,  88  N.  Y.  688;  Crosw. 
Blectricity,  §  431;  Gray,  Telegraph,  {  76;  20 
Am.  &  Eng.  Enc.  Law,  808  et  seq.  Judg- 
ment affirmed.   All  the  justlcea  concurring. 


aoe  Oa.  2S7) 

WBSTBBN  ft  A.  B.  CO.  v.  GOODWIN. 

(Supreme  Court  of  Georgia.    July  26,  1898.) 

Oarbibbb — Injubt  to  Passbnobb— Coktbibdtobi 
Nbgliobncb. 

L  In  an  action  of  tort  against  a  railroad 
company  for  damages  resulting  from  personal 
injuries,  when  it  appears  that  anch  injuries 
were  caused  by  plaintiff  jumping  from  a  moving 
train  of  the  defendant,  and  at  a  time  when 
there  was  no  apparent  necessity  for  iiis  leaving 
it,  and  when  he  was  not  induced  so  to  act  by 
the  defendant,  but  was  told  by  its  agent  not  t» 
do  BO,  there  can  be  no  recovery. 

2.  Irrespective  of  the  alleged  errors  in  the 
charge  and  mlinga  of  the  court,  the  verdict 
being  contrary  to  evidence,  the  court  erred  in 
overruling  the  motion  for  a  new  trial 

(Syllabus  by  the  Court) 

Error  from  city  court  of  tarteravllle;  K.  & 
Anderson,  Judge  pro  hac. 

Action  by  William  Goodwin  against  the 
Western  &  Atlantic  Ballroad  Company.  Judg- 
ment for  plaintiff.  Defendant  brings  error. 
Reversed. 

Payne  &  Tye  and  J.  M.  Niel,  for  plaintiff  In 
error.    John  W.  Akin,  for  defendant  in  error. 

LEWIS,  J.  Goodwin  sued  the  railroad  com- 
pany for  damages,  and  obtained  a  verdict  for 
$ISO.  He  alleged  in  his  petition  substantially 
as  follows:  On  January  1,  1897,  about  4 
o'clock  in  the  morning,  he  boarded  defend- 
ant's train  at  Dalton,  with  a  view  of  going 
to  his  home  at  Kingston.  The  conductor  told 
him  what  the  fare  was,  and  said  the  train 
did  not  usually  stop  there,  but  agreed  to  put 
him  off  at  Kingston,  and  he  accordingly  paid 
his  fare  to  that  point.  There  was  some  dis- 
cussion about  the  fare.  Plaintiff  lacked 
about  10  cents  of  having  the  amount  which 
was  finally  furnished  him  by  a  passenger  on 
board.  During  this  discussion  he  alleged 
that  the  conductor  talked  very  roughly  and 
insultingly  to  him,  charged  him  with  trying 
to  swindle,  and  was  about  to  stop  the  train, 
and  put  him  off  In  the  woods.  As  the  train 
was  approaching  Kingston,  and  a  short  dis- 
tance from  tbe  town,  the  conductor  passed 
plaintiff  on  the  train,  and  told  him  that  he 
was  nearing  the  town,  and  to  look  out,  and 
get  off  quick;  and  the  conductor  then  went  for- 
ward out  of  the  coach  in  which  plaintiff  was 
riding.  The  train,  instead  of  stopping  at 
Kingston,  passed  the  town  at  full  speed,  and 
the  rate  of  speed  was  so  great  that,  if  plain- 
tiff had  attempted  to  get  off.  It  would  have 
klUed  him.  He  started  to  hunt  the  con- 
dnctor,  but  before  he  was  able  to  find  him, 
the  train  had  mn  beyond  EOngston  two  or 
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three  miles  to  a  place  called  "Best  Sideling," 
and  it  tbere  began  to  slow  up,  and  plalntlflf 
prepared  to  get  off  there,  as  he  did  not  wish 
to  be  carried  any  further  away  from  home. 
Watching  his  chance,  he  stepped  off  at  a 
time  when  the  train  was  going  at  the  slowest 
rate  of  speed  during  the  slow-up,  and  the 
train  Increased  Its  speed,  and  went  on  with- 
out stopping.  On  account  of  his  age  and 
weight  and  the  speed  of  the  train  when  he 
got  off,  and  on  account  of  the  unevenness 
of  the  ground,  he  was  hurled  to  the  ground, 
and  received  bodily  injuries,  described,  which 
Impaired  his  capacity  to  labor,  and  caused 
him  pecuniary  damages  to  an  extent  stated. 
Negligence  was  charged  against  the  defend- 
ant in  not  complying  with  the  special  con- 
tract to  land  plaintiff  safely  in  the  town  of 
Kingston,  and  to  furnish  him  a  safe  place 
and  ample  time  to  alight  from  Its  car;  In 
leading  him  to  believe  that  he  must  prepare 
to  get  off  quickly,  and  that  the  train  would 
stop  at  the  proper  place  for  him  to  alight; 
in  carrying  him  by  the  place  contracted,  and 
In  slowing  up  and  Inducing  him  to  get  off  at 
a  place  that  was  dangerous,  and  in  not  hav- 
ing a  light  to  show  the  dangerous  condition 
of  the  place;  In  not  slowing  up  sufficiently 
for  him  to  alight  In  safety,  and  in  allowing 
and  inducing  him  to  alight  in  ignorance  of 
the  rate  of  speed  at  which  the  car  was  mov- 
ing in  the  dark;  in  roughly  and  insultingly 
talktaig  to  him,  through  its  agent,  the  con- 
ductor, and  in  thus  publicly  humiliating  him 
by  Insinuating  and  making  false  charges 
against  him  and  his  honesty.  Compensatory 
and  punitive  damages  were  claimed  In  the 
sum  of  $1,000.  The  defendant  demurred  to 
the  declaration,  which  was  overruled,  and 
after  the  rendition  of  the  verdict  defendant's 
motion  for  a  new  trial  was  likewise  over- 
ruled, and  It  excepted. 

1,  2.  The  defendant's  demurrer  was  based 
upon  the  idea  that  plaintiff  predicated  his  ac- 
tion upon  the  breach  of  an  alleged  contract, 
and  It  therefore  demurred  to  that  portion  of 
the  petition  which  was  founded  on  an  alleged 
tort  upon  the  part  of  the  conductor.  We 
think  the  petition  sufficient  as  an  action  of 
tort,  and  that  there  was  no  error  In  overrul- 
ing the  demurrer.  Several  grounds  were 
taken  in  the  motion  for  a  new  trial,  but,  un- 
der the  view  we  take  of  this  case,  we  deem 
It  necessary  only  to  consider  the  general 
ground  that  the  verdict  was  contrary  to  the 
evidence.  There  appears  in  the  record  ab- 
solutely no  testimony  whatever  to  sustain 
any  action  ex  delicto  against  the  company. 
There  was  no  proof  of  any  rough  treatment 
or  insulting  language  used  by  the  conductor 
to  the  plaintiff  at  any  time  daring  his  trlii. 
The  plaintiff  testified  to  the  special  contract 
as  set  oat  In  his  declaration.  He  testified  to 
nothing  in  the  demeanor  of  the  conductor  to- 
wards him  to  which  he  could  take  any  ra- 
tional exception.  He  did  not  see  the  con- 
ductor after  the  train  left  Khigston.  There 
was  no  proof  that  the  conductor  knew,  after 


leaving  Kingston,  that  the  purpose  of  plain- 
tiff was  to  get  off  at  the  "sideling"  some 
three  miles  beyond  his  destination,  or  tbat 
the  train  was  slowing  up  with  the  view  of 
allowing  him  to  depart  therefrom.  As  tbey 
were  approaching  the  "sideling,"  plaintifiT 
stated  that  the  porter  on  the  train  said,  "tbey 
are  going  to  stop  now."  Plaintiff  thought 
this  meant  that  arrangements  were  being 
made  for  him  to  get  off;  but  he  said  tliat 
when  he  went  out  of  the  door  and  got  npon 
the  steps  with  the  view  of  getting  off,  tbe 
porter  told  him  not  to  jump.  He  fartber 
said,  when  on  the  stand  the  second  time,  tbat 
as  he  was  starting  to  the  door  the  porter 
told  him  he  could  not  get  off.  The  conduct 
of  plaintiff  in  leaving  the  train  while  it  was 
in  motion  was  not  induced  by  any  act  of  the 
defendant,  was  entirely  voluntary  on  his  part, 
and  was  unnecessary.  The  only  damage  he 
sustained  resulted  from  injuries  received  hy 
Jumping  from  the  car  wlille  in  motion,  and 
when  he  was  told  not  to  undertake  the  risk. 
Under  the  repeated  rnllngs  of  this  court  tbere 
can  be  no  recovery  in  such  a  case.  Dixon  ▼. 
Railroad  Co..  80  Ga.  212,  5  S.  B.  496;  Watson 
V.  Railroad  Co.,  81  Oa.  476,  7  S.  B.  854;  Rail- 
way Go.  V.  Watts,  82  Ga.  229,  0  8.  K.  129; 
Jarrett  v.  Railroad  Co.,  88  Oa.  347,  9  S.  EL 
681;  Whelan  v.  Railroad  Co.,  84  Ga.  506,  10 
S.  K  1091;  Railroad  Co.  v.  Dlckerson,  89  Qa. 
455,  15  S.  E.  534.  Judgment  reversed.  All 
the  Justices  concurring. 

a06  Oa.  229) 

ARMSTRONG  t.  PBNN. 
(Supreme  Court  of  Georgia.     July  25,  1898.) 

Cancei.latiox  or  Instiiuments — Fraud — Fohobrt 

— FLBADISO— EVIDBNOB — BUKDEN   OF 

Proof— IssTROCTioss. 

1.  The  petition,  as  amended,  when  fairly  con- 
strued, contains  two  counts  as  grounds  for  the 
cancellation  of  the  note  held  by  the  defendant 
against  the  plaintiff;  one  npon  the  ground  of 
fraud  in  its  procurement,  and  the  other  npon 
the  ground  of  forgery,  or  a  fraudulent  altera- 
tion of  the  note.  Tlie  amendment  set  forth 
with  sufficient  certainty  and  definiteness  the 
allegations  of  fraud  and  forgery  relied  on  by 
the  plaintiff,  and  there  was  no  error  in  overrul- 
inc  the  special  demurrer  filed  by  the  defendant. 

2.  In  an  eqaitable  petition  brouKht  against 
a  defendant  to  cancel  a  note  held  by  him  against 
the  plaintiff  upon  the  gronnd  of  fraud  in  its  pro- 
curement, and  the  further  ground  of  a  material 
and  fraudulent  alteration  of  it  bv  the  deifend- 
ant,  the  burden  of  proof  Is  npon  the  plaintiff  to 
establish  the  allegations  in  the  petition;' but 
where  the  defendant  aasumes  the  burden  of 
proof,  and  claims,  and  is  allowed,  the  privilege 
of  opening  and  concluding  the  argument,  he 
cannot  complain  of  error  m  the  charge  of  the 
court  to  tbe  effect  that  the  burden  was  on  him 
of  establishing  by  a  preponderance  of  the  evi- 
dence his  answer  denying  the  allegations  ot 
plaintiff's  petition.    . 

3.  There  was  no  evidence  to  sustain  the  al- 
legation of  fraud  in  the  procurement  of  the 
note  by  any  representation  or  device  on.  the 
part  of  the  defendant  which  led  the  plaintiff  to 
believe  that  the  note  was  for  a  smaller  amount 
than  the  sum  sctnallv  stated  therein.  It  was, 
therefore,  error  for  the  conrt,  in  its  charge  to 
the  Jury,  to  submit  this  issue  to  them. 
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4.  Phe  pleadinn  presenting  the  Issue  as  to 
whether  or  not  the  note  in  question  hnd  been 
altered  by  the  defendant  io  the  particular  of 
changing  its  date,  and  the  date  of  a  credit  en- 
tered thereon,  so  as  to  avoid  the  bar  by  the 
statute  of  limitations,  and  there  being  no  pre- 
tense, either  from  the  pleadings  or  testimony, 
that  such  alteration,  if  made,  waa  with  the 
consent  of  the  maker  of  the  note,  it  was  not 
error  in  the  court  to  refuse  to  charge  the  jury 
either  on  the  subject  of  the  maker's  consent  or 
on  the  materiality  of  the  alteration. 

5.  Where  one  party  relies  mainly,  if  not  en- 
tirely, upon  circumstantial  evidence  to  establish 
a  fact,  and  his  adversary  upon  positive  testi- 
mony to  show  the  contrary,  it  is  error  for  the 
court,  especially  in  a  close  case  on  the  facts, 
to  charge  the  jury  as  follows:  "I  charge  yon 
that  circumstantial  evidence  is  just  as  reliable. 
Just  as  much  to  be  depended  npon,  and  just  as 
good,  as  positive  and  direct  evidence,  when 
properly  linked  and  connected  together."  The 
weight  to  be  enven  drcumstantial  evidence  on 
the  one  aide  and  positive  testimony  on  the 
other  ia  a  question  entirely  for  the  jury. 

0.  As  the  record  fails  to  show  that  the  an- 
■wer  of  the  defendant  to  the  amended  petition 
was  made  under  oath,  it  docs  not  appear  there 
was  error  In  the  court  charging  thejary  that 
they  could  not  consider  such  answer  as  evi- 
dence, although  the  original  petition  did  not 
waive  discovery. 

(Syllabus  by  the  Court) 

Error  from  saperior  court,  Gordon  county; 
A.  W.  Fite,  Judge. 

Action  by  Ann  Armstrong  against  L.  D. 
Armstrong.  On  plaintiff's  death,  W.  H. 
Penn,  administrator,  was  substituted.  There 
was  a  Judgment  for  plaintiff,  and  defendant 
brings  error.    Reversed. 

W.  H.  Dabney  and  J.  M.  NeO,  for  plaintlfl 
In  error.  W.  R.  Rankin  and  R.  J.  &  J.  Mc- 
Oamy,  for  defendant  In  error. 

LEWIS,  J.  Mrs.  Ann  Armstrong  brought 
tier  petition  against  L.  D.  Armstrong,  alleg- 
ing, in  brief,  that  she  was  Informed  and  be- 
lieved that  be  held  a  note  for  |1,000,  dated 
1877,  and  due  one  day  after  date,  purporting 
to  bavp  been  made  to  blm  by  her,  and  that. 
If  be  held  such  a  note,  It  was  not  made  by 
ber,  nor  by  any  one  authorized  by  her  to 
make  It,  and  was  fraudulent,  and  a  forgery; 
that  the  defendant  had  used  for  his  own  ben- 
efit certain  money  arising  from  the  sale  of 
cotton  belonging  to  ber,  and  which  she  re- 
garded aa  an  advancement  to  him  from  her 
estate;  that  in  her  will  she  had  directed  that 
ber  daughters  be  each  paid  from  her  estate  a 
stated  sum,  as  the  equivalent  of  this  advance- 
ment, before  the  defendant  should  receive 
anything  further  from  the  estate;  and  that 
she  believed  he  Intended  to  use  the  note  In 
question  for  the  purpose  of  getting  an  unfair 
advantage  in  the  final  distribution  of  the  es- 
tate; and  she  prayed  that  he  be  enjoined 
from  negotiating  It,  or  attempting  to  collect 
It,  and  that  it  be  delivered  up  and  canceled. 
Tbe  defendant  answered  under  oath  that  he 
bad  a  note  for  the  amount  stated,  which  had 
been  executed  to  him  by  the  plalntifT  in  set- 
tlement of  Indebtedness  due  him  by  her.  He 
denied  that  the  money  arising  from  the  sale 
of  the  cotton  waa  an  advancement,  and  aver- 


red that  the  plaintiff  let  him  bare  It  as  a 
gift,  and  he  so  received  It,  and  did  not  be- 
come a  debtor  for  it  Attached  to  tbe  an- 
swer was  a  copy  of  the  note,  dated  November 
16, 1877,  and  due  one  day  after  date,  and  inp- 
on  which  appeared  a  credit  of  $20,  dated 
May  25,  1878.  Subsequently  the  defendant 
filed  an  amendment,  under  oath,  denying  the 
charges  of  fraud,  and  setting  out  an  itemized 
statement  of  the  Indebtedness  alleged  to  have 
been  tbe  consideration  of  the  note.  By  this 
amendment  he  struck  out  tbe  averment  In 
tbe  original  answer  that  the  money  arising 
from  tbe  sale  of  the  cotton  was  a  gift,  and 
averred  that  the  cotton  was  turned  over  to 
him  by  the  plalntifT  in  payment  of  his  share 
of  his  deceased  brother's  estate;  and  that 
his  counsel,  In  drafting  the  answer,  misunder- 
stood htm,  and  stated  it  was  a  gift,  and  Ee 
(defendant)  overlooked  this  statement  at  tbe 
time  be  swore  to  the  answer.  The  plaintiff 
died,  and  W.  H.  Penn,  administrator  with 
the  will  annexed,  having  been  substituted  as 
plaintiff,  filed  an  amendment  to  tbe  petition. 
In  which  amendment  he  alleged  the  note  now 
In  issue  was  obtained  by  defendant  from  his 
testatrix.  If  ever  executed  by  her  at  all. 
fraudulently,  hi  that  the  defendant,  at  the 
time  the  paper  was  executed.  If  executed  at 
all,  had  some  small  claim  against  her,  and 
drew  up  the  note  now  In  controversy,  filling 
the  same  fraudulently  with  tbe  amount  there- 
in named,  when  the  same  should  have  been 
for  enme  small  amount.  If  any  was  due  by 
her.  The  testatrix,  having  full  confidence  In 
her  son,  tbe  defendant,  and  relying  upon  his 
Integrity  and  honesty,  "to  which  she  wrong- 
ly thought  he  was  entitled,"  acting  on  the 
representation  of  defendant  that  it  waa  for 
the  amount  she  owed  blm,  signed  the  note. 
If  she  signed  It  at  all.  In  Ignorance  of  the  fact 
that  It  was  for  $1,000,  and  thinking  it  waa 
for  tbe  small  amount  she  owed  him.  Tbe 
note.  If  given  at  all,  and  under  the  circum- 
stances above  detailed,  was  made  in  the  year 
1873,  and  not  In  the  year  1877;  and  petitlrai- 
er  states  his  belief,  and  charges  it  as  a  fact, 
that  bis  testatrix,  having  repaid  the  small 
amount  she  owed  tbe  defendant,  had  entire- 
ly forgotten  the  execution  of  any  paper,  If  she 
had  In  fact  executed  it  The  alteration  by 
defendant,  both  as  to  the  date  of  the  note 
and  the  credit  Indorsed  thereon,  was  fraudu- 
lently made,  and  by  tbe  bolder  of  the  note, 
the  defendant,  and  was  done  for  tbe  purpQse 
of  relieving  said  paper  from  the  bar  of  the 
statute  of  limitations,  the  paper  having  been 
executed  by  plaintiffs  testatrix,  If  made  at 
all.  In  the  year  1878,  and  the  payment  being 
made  in  1875.  The  fraudulent  alteration  ren- 
dered the  note  void,  and  no  recovery  could 
be  bad  thereon,  even  If  the  same  was  origin- 
ally bona  fide  paper,  for  tbe  reason  that  all 
action  thereon  was  barred  by  tbe  statute  of 
limitations,  and,  In  addition  thereto,  that  the 
paper  waa  rendered  void  by  said  alteration, 
Petitioner's  testatrix  had  no  knowledge  of 
the  fact  above  set  out,  nor  bad  petitioner  blm- 
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self  tin  the  case  was  tried  at  the  last  term, 
when  he  discovered  by  Inspection  the  altera- 
tion aforesaid.  Discovery  on  oath  aa  to  this 
amendment  Is  waived.  To  the  petition  as 
amended  the  defendant  demun'ed  on  several 
grounds,  which  demurrer  was  overruled,  and 
he  excepted.  A  verdict  was  rendered  for  the 
plaintiff,  and  error  Is  assigned  by  the  de- 
fendant upon  the  Judgment  of  the  court  over- 
ruling his  motion  for  a  new  trlaL 

1.  The  special  grounds  of  the  defendant's 
demurrer  insisted  on  before  this  court  re- 
lated to  Inconsistent  and  contradictory  alle- 
gations In  plaintifTs  petition,  and  want  of 
sufficient  certainty  In  Its  allegations  of  fraud 
and  forgery.  For  the  reasons  set  out  In  the 
first  headnote,  we  do  not  think  there  was 
any  error  In  overruling  the  demurrer.  The 
declaration  with  sutlicient  clearness  seeks 
a  aincellatipn  of  the  note— First,  on  the 
ground  of  fraud  In  Its  procurement;  and, 
second,  on  the  ground  of  forgery,  aad  a 
fraudulent  alteration  of  the  note.  Parties 
are,  under  the  statute,  allowed  to  file  con- 
flicting pleas,  and  we  know  of  no  rule  which 
would  exclude  the  plaintiff  from  having  dif- 
ferent counts  In  his  declaration  as  the  basis 
of  bis  cause  of  action,  not  entirely  consistent 
one  with  the  other. 

2.  The  court.  In  his  charge,  stated  that  the 
burden  of  proof  was  upon  the  defendant  to 
show,  first,  that  the  note  was  signed,  was 
not  obtained  from  his  mother  by  fraud,  and 
that  she  signed  with  knowledge  of  Its  con- 
tents, and  that  the  note  has  not  since  been 
altered  in  a  material  point  The  defendant 
assumed  the  burden  of  proof,  and  upon  this 
assumption  claimed,  and  was  allowed,  the 
privilege  of  opening  and  concluding.  This 
assumption  meant  that  he  would  undertake 
to  overcome  by  a  preponderance  of  the  tes- 
timony the  material  allegations  In  plain- 
tilT's  petition.  We  do  not  see  upon  what 
Idea  he  was  allowed  this  privilege,  or  bur- 
den, whichever  It  may  be  called,  unless  It 
was  granted  by  consent  of  the  parties.  The 
law  imposes  upon  the  plaintiff  the  onus  of 
making  good  the  material  allegations  in  an 
equitable  petition  based  upon  alleged  fraud- 
ulent conduct  of  the  defendant;  but  where 
the  defendant  claims,  and  is  allowed,  the 
right  to  open  and  conclude  a  case,  he  cannot 
exercise  such  a  privilege  without  also  bear- 
ing the  burdens  which  It  legally  Imposes. 

3.  4.  Error  Is  assigned  on  the  following 
charge  of  the  court:  "If  you  find  that  the 
note  was  given,  as  Insisted  on  here  by  the 
plaintiff.  If  given  at  all,  upon  misrepresenta- 
tions by  Armstrong,  thinking  that  she  was 
giving  It  for  a  less  amount  than  that  which 
was  actually  due,  and  that  her  signature 
was  thus  obtained  by  fraud,  then  the  de- 
fendant, Armstrong,  could  not  recover  any- 
thing In  the  case.  Fraud  would  vitiate  the 
whole  contract,  and  he  could  not  recover 
whatever  amount  might  have  been  due  at 
the  time."  As  an  abstract  proposition  of 
law,  we  think  this  charge  free  from  error. 


But  we  fall  to  find  In  the  record  any  testi- 
mony whatever  which  authorizes  a  submis- 
sion of  this  issue  in  the  pleadings  to  the  Ju- 
ry. The  defendant  introduced  the  attesting 
witness  to  the  note,  who  swore  to  its  execu- 
tion by  the  plaintiff's  Intestate.  An  effort 
was  made  to  Impeach  this  witness  by  proof 
of  bad  character,  and  also  an  effort  to  anstain 
her  by  proof  of  good  character.  The  de- 
fendant was  a  witness  in  his  own  behalf, 
and  his  testimony  tended  to  sustain  his  an- 
swer. There  was  no  testimony,  direct  or 
Indirect,  tending  to  show  that  when  the  note 
was  given  the  defendant's  mother  was  due 
him  but  a  small  amount,  or  that  there  was 
any  sort  of  artifice  or  device  naed  by  bim 
to  induce  her  to  sign  the  note  for  one  amonnt, 
when  she  .thought  that  It  was  for  a  smaller 
sum.  Slight  circumstances  may  be  sufficient 
to  carry  conviction  of  the  existence  of  fraud, 
but  there  should  be  at  least  some  circum- 
stance which  tends  to  show  that  the  partic- 
ular fraudulent  act  charged  has  been  per- 
petrated. 

Complaint  was  further  made  that  the  court 
erred  In  refusing  to  charge  the  Jury,  In  sub- 
stance, that.  In  order  for  the  alteration  of 
the  note  to  authorise  a  finding  against  its 
vaUdlty,  It  should  appear  that  the  same  was 
altered  In  a  material  part  after  It  was  given 
by  the  maker,  and  without  her  consent 
There  was  no  pretense,  either  In  the  plead- 
ings or  the  evidence,  that  the  maker  of  the 
note  ever  consented  to  any  alteration.  The 
alteration  claimed  by  the  plaintiff  was  a 
change  in  the  date  of  the  note  so  as  to  pre- 
vent a  bar  of  It  by  the  statute  of  limitations. 
The  naked  issue  presented  to  the  Jury  was 
whether  or  not  this  change  had  been  made. 
The  defendant  insisted  that  the  note  was 
exactly  as  when  given;  the  plaintiff  Insist- 
ing that  there  had  been  an  erasure  by  chan- 
ging the  figure  "3"  In  the  face  of  the  note 
to  a  "7,"  so  as  to  make  It  appear  that  the 
note  was  given  In  1877,  when  In  point  of 
fact  It  was  given  In  1873.  It  was  further 
insisted  that  the  credit  on  the  note  was 
made  In  1875,  and  that  the  figure  "5"  had 
been  changed  to  "8."  If  such  a  change  had 
been  made.  It  was  certainly  a  material  alter- 
ation, the  purpose  of  It  being  to  bring  into 
life  a  paper  that  had  become  defunct  under 
the  statute.  To  submit  to  the  Jury,  then, 
the  question  as  to  whether  or  not  the  maker 
consented  to  the  alteration,  or  whether  such 
alteration  was  material,  would  have  been 
presenting  a  question  which  was  really  not 
at  issue. 

5.  The  Identical  proposition  embodied  in 
the  fifth  headnote  was  decided  by  this  court 
in  the  case  of  Hudson  v.  Best  (Ga.)  30  S.  B. 
688. 

&  In  the  original  petition  filed  by  the 
plaintiff  she  failed  to  waive  discovery.  She 
did  waive  discovery  in  an  amendment  to  the 
petition.  The  conrt  charged  the  Jury  that 
while  the  answer  to  the  original  petition 
was  evidence  for  the  defendant,  the  anawei 
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to  the  amendment  was  nol  In  the  light  of> 
the  record  before  ns,  no  error  appears  In  this 
mUng,  as  the  record  does  not  show  that  the 
answer  to  the  amendment  was  made  on  oath. 
The  above  covers  every  material  ground 
taken  in  the  motion  for  a  new  trial,  and  as 
to  those  grounds  which  are  not  covered  hj 
this  decision  we  should  be  understood  as 
ruling  that  they  are  Insufficient  to  authorise 
a  new  trial.  This  being  a  very  close  case 
on  the  facts,  we  have  concluded  that  a  new 
trial  should  be  granted  on  account  of  the 
OTors  set  forth  In  the  third  and  fifth  head- 
notes.  As  the  case  goes  back  for  another 
trial,  we  refrain  from  expressing  any  opin- 
ion on  the  sufHclency  of  the  testimony  to  sus- 
tain the  finding  In  favor  of  the  plaintiff. 
Judgment  reversed.  All  the  Justices  com- 
corrlng. 

a06  Ga.  H») 

NATIONAL  FURNITURE  CO.  v.  ED- 
WARDS. 

SOUTHERN  rUBNITURE  00.   v.   SAME. 

(Supreme  Court  of  Qeorgla.     July  26,  1898.) 

Appsai,  from  Jubtios— DUHissAi,— Rbinstats- 

IMItT. 

Where  a  claim  ease  was  tried  before  a 
Justice  of  the  peace,  and  ttom  the  Judgment 
rendered  by  him  in  favor  of  the  plaintiff  in  fi. 
fa.  the  claimant  appealed  to  the  superior  court, 
it  was  error  for  the  court,  upon  the  call  of  the 
ease  for  trial  on  the  appeal,  to  dismiss  the  ap- 
peal upon  the  gronnd  of  appellant's  absence, 
and  a  failure  of  the  magistrate  to  approve  the 
appeal  bond.  The  court  should,  therefore,  have 
sustained  the  motion  to  reinstate  the  case  made 
by  claimant  during  the  term  of  the  court  at 
which  the  appeal  was  dismissed,  it  appearing 
that  the  appeal  bond  was  filed  with  the  inaigis- 
trate  in  time,  and  by  him  transmitted  with  the 
papers  to  the  superior  court. 
(Syllabus  by  the  Ck>urt.) 

Error  from  superior  court,  Bartow  county; 
John  S.  Candler,  Judge. 

The  National  Furniture  Company  and  the 
Southern  Furniture  Company,  on  levy  of  ex- 
ecution by  M.  A  Edwards,  filed  a  claim. 
From  orders  dismissing  their  bfils,  claimants 
bring  error.    Reversed. 

Dean  &  Dean  and  A.  H.  Foute,  for  plain- 
tiffs in  error.  J.  B.  Conjen,  for  defendant 
In  error. 

LEWIS,  J.  We  know  of  no  law  that  re> 
quires  the  approval  of  an  appeal  tiond  by  the 
magistrate.  If  the  security  given  by  the  ap- 
pellant Is  Insufficient,  the  appellee  has  his 
remedy  under  section  Q123  of  the  Civil  Code; 
and  that  remedy  is  not  the  dismissal  of  the 
appeal  without  allowing  the  appellant  an  op- 
portunity to  offer  an  amendment  and  give 
new  security.  Even  If  it  were  the  duty  of 
the  magistrate  to  make  upon  the  appeal  bond 
a  formal  entry  of  approval,  we  do  not  think 
the  failure  to  perform  such  a  ministerial  act 
should  work  any  Injury  to  the  appellant  If 
be  has  complied  with  all  the  law  required 
of  him  in  paying  costs  and  filing  his  liond 
81  8  JL— 11 


within  the  time  provided  by  the  statute. 
Section  B12S  of  the  Civil  Code  declares: 
"The  mistake  or  mlsprigion  of  a  clerk  or  oth- 
er ministerial  officer  shall  In  no  case  work  to 
the  Injury  of  a  party,  where  by  amendment 
Justice  may  be  promoted."  In  the  case  of 
Pearce  v.  Renfore.  68  Ga.  194,  It  was  held  to 
be  no  cause  for  the  dismissal  of  an  appeal 
that  the  magistrate  did  not  file  the  papers  In 
the  office  of  the  clerk  of  the  superior  court 
within  the  time  required  by  law;  nor  that 
he  did  not  send  up  the  Judgment  rendered  by 
him;  nor  that  he  made  no  proper  certificate 
that  the  appellant  had,  within  the  proper 
time,  paid  the  costs  and  given  bond.  "When 
an  appellant  has  done  his  duty,"  says  the 
court,  "the  mistake  of  the  magistrate  may 
be  corrected."  See,  also,  Nisbet  v.  Lawson; 
1  Kelly,  27B;  Thomas  v.  Railroad  Oct.,  88  Ghi. 
222.  An  appeal  is  a  de  novo  Investigation. 
After  the  case  has  been  properly  appealed  to 
the  superior  court  from  an  inferior  Judlca^ 
tory,  procedure  on  the  trial  of  the  appeal 
should  be  Just  as  if  the  case  had  been  origi- 
nally brought  In  the  sui>erior  court,  and  was 
being  heard  for  the  first  time.  The  proper 
practice  In  a  clhim  case,  where  the  claimant 
fails  to  put  In  an  appearance,  would  be 
either  to  dismiss  the  claim,  or  for  the  plain- 
tiff to  make  out  bis  case  before  he  would 
be  entitled  to  a  verdict  or  Judgment  subject- 
ing the  property.  He  certainly  could  not,  oa 
account  of  the  failure  of  the  claimant  to  ap- 
pear, take  Judgment  by  default.  The  effect 
of  dismissing  an  appeal  Is  to  affirm  the  Judg- 
ment of  the  court  below.  Plaintiff  might  In 
this  case  have  moved  a  dismissal  of  the 
claim,  but  he  could  not.  In  this  de  novo  In- 
vestigation, obtain  such  a  Judgment  upon 
mere  motion  as  would  have  the  effect  of 
finally  subjecting  the  property  in  dispute  to 
his  execution.  The  principle  ruled  In  Manu- 
facturing  Co.  v.  Walker,  77  Oa.  649,  wa 
think,  controls  this  case.  There  It  was  decid- 
ed that,  where  an  appeal  has  been  entered 
by  a  defendant,  it  is  a  de  novo  Investigation, 
and  should  not  be  dismissed  because  of  the 
absence  of  the  defendant.  See,  also,  Marble 
Works  v.  Padgett,  77  Ga.  497.  Judgment  re- 
versed.   All  the  Justices  concurring. 


(106  Oa.  204) 
CEMENT  GRAVEL  CO.  v.  WYLLY  et  aL 
(Supreme  Court  of  Georgia.     July  25,  1898.) 
ABA.TniBt(T— Anothbr  Actios  Pbndino— Ihjuno- 

TION  AOAINST  LSOAI,  I>SOCReDING8. 

Under  the  tacts  appearing  in  the  present 
record,  there  was  no  error  in  granting  the  in- 
junction. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Richmond  coun- 
ty;  E.  H.  Callaway,  Judge. 

Petition  by  Wylly,  Wilson  &  Black  against 
the  (3ement  Gravel  Ompany  for  Injunction. 
There  was  a  Judgment  for  plaintiffs,  and  de- 
fendant brings  error.    Affirmed. 
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Henry  0.  Hammond,  for  plaintiff  In  error. 
Frank  H.  Miller  and  W.  K.  Miller,  for  de- 
fendants Id  error. 

COBB,  J.  The  present  controversy  tovolves 
the  right  to  take  gravel  and  sand  from  a  lot 
of  land  situated  In  the  state  of  South  Caro- 
lina. One  party  claimed  to  be  the  owner  of  a 
lease  under  which  that  right  was  acquired; 
the  other  party  claimed  to  be  the  owner  of 
the  lot,  and  that  the  lease  under  which  the 
first  party  claimed  had  expired.  The  persons 
claiming  to  be  the  owners  of  the  lease  applied 
to  the  court  of  common  pleas  In  South  Caro- 
lina for  an  Injunction  to  restrain  the  parties 
claiming  to  be  the  owners  of  the  land  from 
mining  and  removing  sand  and  gravel  there- 
from during  the  continuance  of  the  lease  un- 
der which  the  applicants  claimed.  Upon  the 
hearing  of  this  application  for  injunction,  the 
court  ordered  that  the  persons  claiming  to  be 
the  owners  of  the  property  should  give  bond 
In  a  sum  stated,  conditioned  to  pay  to  the 
persons  applying  for  the  injunction  such  dam- 
ages as  might  be  snstabied  by  them  by  rea- 
son of  the  removal  by  the  obligors  of  the 
sand  and  gravel,  should  th^  persons  who 
claimed  to  be  the  owners  of  the  lease  finally 
prevail  in  the  suit;  and  that,  upon  the  eze- 
cntlon  of  such  a  bond,  the  Injunction  would 
be  denied.  A  bond  of  the  character  required 
In  the  order  was  promptly  executed  and  filed, 
«nd  the  persons  claiming  to  be  the  owners 
of  the  lot,  as  they  had  a  right  to  do  under 
the  order,  continued  to  remove  the  sand  and 
gravel.  Portions  of  such  sand  and  gravel 
were  brought  into  this  state  for  sale,  and 
upon  arrival  hexe  the  parties  claiming  to  be 
owners  of  the  lease  caused  the  same  to  be 
seized  under  sundry  attachment  and  ball 
trover  proceedings  Instituted  In  the  different 
counties  where  the  property  was  found.  The 
parties  claiming  to  be  the  owners  of  the 
land  brought  their  petition  to  the  superior 
court  of  the  county  in  which  the  persons 
claiming  to  be  the  owners  of  the  lease  re- 
sided, praying  that  the  proceedings  Instituted 
by  attachment  and  bail  trover  in  this  state 
be  enjoined,  and  that  further  proceedings  of 
a  similar  nature  which  were  threatened  be 
also  enjoined,  until  the  question  at  issue  (title 
to  the  land)  could  be  settled  by  the  court  of 
common  pleas  of  South  Carolina,  to  which 
court  the  persons  claiming  to  be  the  owners 
of  the  lease  had  voluntarily  submitted  their 
rights  for  adjudication.  Upon  this  applica- 
tion an  injunction  was  granted  as  prayed 
for. 

We  see  no  error  in  this  ruling.  The  persons 
claiming  to  have  acquired  an  Interest  In  the 
land  in  South  Carolina  by  the  lease,  although 
residents  of  this  state,  having  voluntarily 
submitted  this  question  for  adjudication  to  a 
court  of  that  state,  must  abide  by  the  judg- 
ment of  that  court  am  long  as  the  proceeding 
is  pending  there,  and  they  cannot,  while  hav- 
ing their  adversaries  under  bond  to  respond 
In  damages  in  a  suit  Instituted  In  that  state^ 


Institute  In  the  courts  of  this  state  proceed- 
ings of  a  character  which,  If  they  had  been 
begun  In  the  state  of  South  Carolina,  would 
have  amounted  to  a  contempt  of  the  order 
which  they  had  obtained  in  their  behalf  there. 
The  question  at  Issue  between  the  parties 
Involving  the  title  to  the  land  in  controversy 
can  only  be  settled  properly  by  the  courts 
of  the  state  In  which  the  land  is  situated; 
and  that  the  parties  will  be  remitted  to  the 
remedies  given  them  by  the  courts  of  that 
state  Is  certainly  true,  where  there  have 
been,  before  the  beginning  of  any  suits  In 
this  state,  appropriate  proceedings  begun 
there  by  the  parties  who  are  undertaking  to 
use  the  processes  of  the  courts  of  this  state 
to  accomplish  that  which  they  have  failed  to 
accomplish  when  they  called  into  exercise  the 
processes  of  the  court  of  the  other  state.  Aa  ' 
long  as  the  proceedings  In  South  Carolina  be- 
gun by  the  defendants  In  the  present  case 
are  pending,  and  they  are  sectire  from  loss 
by  the  bond  required  to  be  given  In  that 
state,  It  Is  Inequitable  for  them  to  attempt, 
by  proceedings  instituted  hi  this  state,  to  ac- 
quire an  advantage  over  their  adversaries 
which  could  not  be  acquired  In  any  way 
whatever  In  the  courts  of  the  state  where 
they  have  voluntarily  gone  to  have  their 
rights  adjudicated.  If  they  had  not  applied 
to  the  courts  of  South  Carolbia  in  the  first 
instance,  their  right  to  claim  by  appropriate 
proceedings  the  property  as  it  came  into  this 
state,  might  have  existed;  but  they  cannot 
appeal  to  the  courts  of  South  Carolina,  and, 
being  disappointed  there,  because  a  satis- 
factory order  Is  not  secured,  make  another 
appeal  to  the  courts  of  this  state,  without 
abandoning  entirely  the  application  to  the 
South  Carolina  court.  As  stated  above,  they 
have  secured  a  bond  in  South  Carolina  to 
Indemnify  them  against  loss  on  account  of 
the  conduct  of  their  adversaries.  If  this  bond 
is  Inadequate,  it  is  only  one  of  the  many 
unfortunate  consequences  which  sometimes 
result  In  litigation.  If  the  right  to  appeal 
to  the  courts  of  this  state  by  attachment,  ball 
trover,  or  other  appropriate  proceedings,  Is 
more  advantageous  than  the  remedy  whldi 
they  have  acquired  under  the  order  of  the 
South  Carolina  court,  a  dismissal  of  the  South 
Carolina  action  is  necessary  as  a  condition 
precedent  to  removing  the  controversy  to  the 
courts  of  this  state.  Judgment  affirmed.  All 
the  justices  concurring. 


(106  Ga.  US) 
WIMBBBLY  v.  STATE. 
(Supreme  Court  of  Georgia.     July  25,  1S88.) 
Cbihin.1l  Law  —  Coitfession  —  ScrriciBNor  o* 

EVIDEKCB — iNSTBUOnONS. 

L  A  conviction  may  be  lawfully  had  upon  a 
free  and  voluntary  confession,  though  the 
same  be  not  otherwise  corroborated  than  by 
proof  of  the  corpus  delicti. 

2.  In  charging  the  Jury  that  such  is  the  law, 
the  judge  should  not  use  language  from  whidt 
they  may  infer  that  such  a  confession,  thus  cor- 
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roborated.  will  reqnlre  ■  conTiction,  but  he 
shonld  leave  them  free  to  pass  upon  the  ques- 
tion whether  or  not  the  corroboratire  evidence, 
together  with  that  relating  to  the  confession,  is 
sufficient  to  satisfy  them  beyond  a  reasonable 
doubt  of  the  guilt  of  the  accused. 

3.  The  charge  complained  of  In  the  present 
case,  taken  in  connection  with  the  other  instruc- 
tions given  upon  this  subject,  does  not  afford 
caua«  for  a  new  trial. 

(SyllaboB  bj  the  Ooart) 

Brror  from  superior  court,  Twiggs  county; 
C.  a  Smith,  Judge. 

Owen  Wimberly  waa  convicted  of  arson, 
and  be  brings  error.     Affirmed. 

John  R.  Cooper,  tor  plaintiff  In  error.  Tom 
Eason,  SoL  Gen.,  for  the  State. 

LITTLB,  J.  Owen  Wimberly,  with  others, 
was  Jointly  Indicted  for  the  offense  of  arson, 
and,  upon  a  separate  trial,  he  was  found 
guilty.  His  motion  for  a  new  trial  was  oTer- 
ruled,  and  he  excepted.  The  charge  was  that 
he  maliciously  burned  a  gin  house. 

The  only  ground  of  the  motion  which  re- 
quires discussion  at  our  hands  Is  one  alleging 
that  the  court  erred  In  charging  the  jury  as 
follows:  "If  you  believe  from  the  evidence 
in  this  case  that  the  house  charged  In  the 
indictment  was  a  gin  house;  If  you  should 
find  that  the  house  was  burned  maliciously, 
«  burned  In  the  manner  as  charged  In  the  in- 
dictment, and  defendant  has  confessed  that 
he  did  It  that  way,— then  that  Is  sufficient 
corroboration."  In  connection  with  this 
charge  the  jniy  were  also  Instructed  in  the 
following  langniage:  "I  charge  you,  it  you 
find  there  Is  any  confession,  and  that  It  has 
been  corroborated  by  other  facts  and  circum- 
stances satisfactory  to  your  mind  beyond  a 
reasonable  doubt,  it  Is  your  duty  to  convict 
the  defendant"  It  is  not  now  an  open  ques- 
tion In  this  state  that  a  conviction  may  be 
sustained  upon  a  free  and  voluntary  confes- 
sion of  guilt  which  has  been  corroborated 
by  clear  and  positive  proof  of  the  corpus  de- 
licti, though  there  be  no  other  corroboration. 
It  has  been  too  often  ruled  to  be  now  gain- 
said that  such  proof  of  the  corpus  delicti 
may  be  considered  as  a  circumstance  snffl- 
dentiy  corroborating  a  confession.  This  prin- 
ciple has  been  ruled  in  Holsenbake  t.  State, 
46  Ga.  43;  Daniel  v.  State,  63  Ga.  339;  Paul 
T.  State,  65  Ga.  152;  Williams  ▼.  State,  69 
Oa.  14;  Schaefer  v.  State,  93  Ga.  177,  18  S. 
B.  662.  The  charge  complained  of  therefore 
stated  a  proposition  of  law  which  this  court 
has  many  times  sustained  as  correct  Fol- 
lowing the  decisions  rendered  in  the  cases 
above  cited,  and  others  to  the  same  effect, 
tbe  doctrine  that  proof  of  the  corpus  delicti 
may,  in  a  legal  sense,  be  sufficient  corrobora- 
tion of  a  confession  to  authorize  a  conviction 
la  established.  Properly  understood,  the 
cbarge  first  referred  to  amounts  to  no  more 
than  an  abstract  statement  of  this  doctrine. 
But  it  was  urgentiy  Insisted  In  the  argument 
here  that  It  In  effect.  Instructed  the  jury 
that  proof  of  the  corpus  delicti  was  sufficient 


corroboration  of  tbe  confession  to  require  a 
conviction.  Even  If  this  charge,  taken  alone, 
and  without  explanation,  was  susceptiblcr  of 
this  construction,  the  aame,  when  considered 
In  connection  with  the  other  portions  of  the 
charge  above  quoted,  could  not,  we  think, 
have  been  so  understood  by  the  jury.  They 
must  have  apprehended  the  real  meaning  of 
tbe  judge,  which  evidently  was,  not  that  a 
conviction  was  demanded  by  proof  of  a  con- 
fession and  the  corpus  delicti,  but  that  in 
order  to  warrant  a  conviction,  the  confes- 
sion must  be  corroborated  in  such  manner  as 
to  satisfy  the  jury  beyond  a  reasonable  doubt 
of  the  guilt  of  the  accused.  This  Is  the  true 
rule  on  this  subject  It  was  plainly  recog- 
nized in  the  Holsenbake  Case,  supra,  for 
Judge  McCay  said:  "Bach  case  must  stand 
upon  its  own  footing,  the  jury  being  the 
judges.  And,  If  they  convict  on  a  confession 
which  Is  corroborated  by  only  one  circum- 
stance, the  rule  is  compiled  with.  The 
strength  of  that  drcumstance  Is  to  be  judged 
of  by  the  Jury,  according  to  the  case."  This 
clearly  means  that  the  jury  must  pass  upon 
the  nature,  strength,  and  sufficiency  of  the 
evidence  offered  to  corroborate  the  confes- 
sion, and  determine  for  themselves  whether 
or  not  it  will  warrant  a  conviction.  The 
judge  cannot  do  so  for  tiiem,  and  ought  not 
to  attempt  it  All  the  later  cases,  as  we  un- 
derstand them,  are  In  accord  with  what  we 
have  just  said.  Judges  charging  on  this  sub- 
ject should  make  it  clear  and  distinct  that 
the  Juries  are  In  every  Instance  to  Judge  of 
the  sufficiency  of  the  corroborating  evidence. 
This  should  be  so  carefully  and  accurately 
done  as  to  leave  In  their  minds  no  room  for 
doubt  as  to  this  Important  matter.  While 
we  think  that  the  charge  complained  of  In 
this  case,  when  considered  in  connection 
with  the  other  Instruction,  does  not  afford 
cause  for  a  new  trial,  we  take  this  occaalon 
to  urge  upon  our  brethren  of  the  trial  courts 
the  necessity  of  charging  on  this  subject  In 
such  clear  and  explicit  language  that  juries 
cannot  fall  to  understand  that  a  conviction 
upon  a  confession  will  not  be  warranted  un- 
less the  corroboration,  whatever  It  may  be. 
Is,  in  their  judgment,  sufficient  to  convince 
them  beyond  a  reasonable  doubt  of  tbe  guilt 
of  the  accused.  Judgment  affirmed.  AH  the 
justices  concurring. 

OOS  Oa.  22S) 
BOAZ  ▼.  JACKSON. 
(Supreme  Court  of  Georgia.     July  28,  1898.) 
EncmiirT— Default  or  Dsfxndaiit— DiRBcriRa 

VgBlJlOT. 

When  an  action  brought  under  the  plead- 
ing act  of  1893  for  the  recovery  of  land  in  the 
possession  of  the  defendant  was  at  the  trial 
term  in  default  and  the  allegations  of  the 
plaintiffs  petition,  taken  as  true,  showed  that 
the  plaintiff  was,  as  against  the  defendant  en- 
titied  to  possession,  there  was  no  error  in  di- 
recting a  verdict  in  the  plaintiff's  favor  for  the 
premises  in  dispute. 
(Syllabus  by  the  Court) 
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Error  from  superior  court,  Gordon  county; 
John  S.  Candler,  Judge. 

Action  by  Rebecca  Jackson  against  James 
Boaz.  Judgment  for  plalntiS.  Defendant 
brings  error.   At&rmed. 

Thos.  W.  a  Eelley,  Starr  &  Brwln,  and  W. 
H.  Dabney,  for  plaintiff  in  error.  J.  O. 
Harklns  and  R.  J.  McCamy,  for  defendant  In 
error. 

LUMPKIN,  P.  J.  The  assignment  of  er- 
ror in  the  present  bill  of  exceptions  Is  not 
dear  and  distinct  It  appears,  however, 
from  the  record,  that  Mrs.  Jackson  brought 
an  action  against  Boaz  for  the  recovery  of 
certain  land  of  which  be  was  in  possession. 
The  petition  was  framed  under  the  pleading 
act  of  1893,  and  set  forth  In  orderly  para- 
graphs all  the  facts  relied  upon,  for  a  re* 
covery.  Without  going  into  a  statement  of 
Its  contents.  It  is  sufficient  to  say  that  it 
made  a  case  showing  that,  as  against  the 
defendant,  the  plaintiff  was  entitled  to  the 
possession  of  the  land.  At  the  trial  term  the 
case  was  apparently  in  default,  and  the 
question  arose  as  to  whether  or  not  the  de- 
fendant had  filed  an  answer  at  the  appear- 
ance term.  Upon  the  facts  presented,  the 
Judge  held  that  no  answer  had  been  filed  at 
that  term,  and  struck  an  answer  which  had 
subsequently,  without  leave  of  the  court, 
been  filed  by  the  defendant  After  striking 
this  answer,  the  court  directed  a  verdict  for 
the  plaintiff  for  the  premises  in  dispute.  The 
bill  of  exceptions  recites  that  the  court  sus- 
tained the  plalntlirs  motion  to  strike  the 
defendant's  answer,  "and,  there  being  no 
dalm  for  mesne  profits,  directed  a  verdict 
for  the  plaintiff  for  the  premises  In  dispute, 
to  which  ruling  of  the  court  the  [defendant] 
then  and  there  excepted,  and  now  assigns 
the  same  as  error."  Treating  the  language 
Just  quoted  as  assigning  error  upon  both  the 
Striking  of  the  answer  and  the  directing  of 
the  verdict  will  surely  be  giving  to  the  plain- 
tiff In  error  the  full  benefit  of  all  he  can 
dalm  under  this  bill  of  exceptions.  It  will 
be  observed  that  no  exception  Is  taken  to  the 
ruling  whereby  the  court  held  that  no  answer 
was  filed  at  the  appearance  term.  This  be- 
ing so,  it  Is  certainly  proper  to  regard  the 
case  as  having  been  in  default  at  the  close 
of  that  term,  and,  in  legal  contemplation,  it 
was  still  in  default  at  the  trial  term,  for  the 
filing  of  the  answer  after  the  appearance 
term  was  totally  unauthorized,  and  counted 
for  nothing.  Under  these  circumstances,  we 
think  the  trial  court  was  right  in  directing 
a  verdict  tor  the  plaintiff  for  the  premises 
in  dispute.  The  allegations  of  her  petition 
stood  admitted  as  the  truth  of  the  case,  and, 
as  above  remarked,  entitled  her  to  a  recovery 
of  the  possession  of  the  property.  It  Is  true 
that  this  court  in  the  case  of  Brewster  t. 
Wooldridge,  100  Ga.  305,  28  S.  E.  43,  de- 
cided that  the  common-law  action  of  eject- 
ment <M  &  remedy  for  the  recovery  of  the 


possession  of  land  and  for  trying  qoestions 
of  title,  was  not  abolished  by  the  pleading 
act  of  1883.  In  other  words,  we  beld  that 
notwithstanding  the  passage  of  the  act  any 
party  might  bring  an  action  of  ejectment  in 
the  fictitious  form;  but  It  was  by  no  means 
ruled 'J^i  that  case  that  this  was  the  ex- 
clusive mathod  of  suing  for  the  recovery  of 
realty,  or  that  a  person  was  not  at  liberty 
to  bring  a  statutory  action  to  recover  the 
possession  of  laniXand,  in  so  doing,  frame  his 
petition  in  accord  \<Hth  the  requirements  of 
the  act  Jnst  mentioned,  ^he  plaintiff  in  the 
present  case  chose  to  bring  her  action  under 
this  act  and  we  are  of  the  opinion  that  Its 
provisions  are  applicable  to  the  case.  Judg- 
ment affirmed.    All  the  Justices  concurring. 

a<>S  Oa.  2S2) 
LOVBJOT  V.  WOOLFOIiK. 
(Supreme  Court  of  Georgia.    July  26,  ISQS.) 
Jdstiob  or  TBB  Peace— JuRiBDioTioK. 
An  action  for  the  breach  of  a  bond  give;* 
under  section  470S  of  the  Civil  Code,  for  the 
purpose  of  obtaining  a  garnishment  is  an  action 
arising  ex  contractu,  and  consequently  within 
the  jurisdiction  of  a  justice's  court  when  the 
amount  of  the  damages  claimed  does  not  exceed 
$100. 
(Syllabus  by  the  Court) 

Error  from  superior  court  Fulton  county; 
J.  H.  Lumpkin,  Judge. 

Action  by  Eleanor  Lovejoy  against  HlUiard 
Woolfolk.  Judgment  for  defendant  Plain- 
tiff brings  error.    Reversed. 

Kontz  &  Conyers,  for  plaintiff  in  error. 
John  C!lay  Smith,  for  defendant  in  erorr. 

LUMPKIN,  P.  J.  The  only  question  pre- 
sented In  this  case  is  whether  or  not  an  ac- 
tion for  the  breach  of  a  bond  given  under  sec- 
tion 4708  of  the  Civil  Code,  for  the  purpose 
of  obtaining  a  garnishment  is  an  action  aris- 
ing ex  contractu  or  ex  delicto.  Manifestly,  it 
is  of  the  former  class.  The  plaintiff  in  a 
garnishment  cajie,  in  giving  such  a  bond,  con- 
tracts with  the  defendant  in  the  suit  or  Judg- 
ment upon  which  the  garnishment  proceeding 
Is  based  "to  pay  said  defendant  all  costs  and 
damages  that  he  may  sustain  in  coosequenSe 
of  suing  out  said  garnishment  in  the  event 
that  the  plaintiff  fails  to  recover  in  the  suit 
or  It  should  appear  that  the  amoimt  sworn 
to  be  due  on  such  Judgment  was  not  due, 
or  that  the  property  or  money  sought  to  he 
garnished  was  not  subject  to  process  of  gar- 
nishment" When,  therefore.  It  has  been  Ju- 
dicially detwrnined  that  the  property  or  mon- 
ey sought  to  be  reached  by  the  garnishment 
was  not  subject  thereto,  and  it  appears  that 
the  defendant  to  whom  the  bond  was  payable 
has  suffered  actual  damages-  by  reason  of  the 
suing  out  of  the  garnishment  it  becomes  the 
duty  of  the  principal  and  surety  in  the  gar- 
nishment bond  to  i>ay  over  to  the  obligee 
therein  the  amount  of  such  damages.  A  fail- 
ure or  refusal  so  to  do  on  demand  is  a  breach 
of  the  contract  expressed  In  the  bond,  and 
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such  breach  dearly  glres  rise  to  an  action 
ex  contractu.  It  follows  that,  If  the  damages 
claimed  In  a  case  of  this  kind  do  not  exceed 
$100.  the  action  may  be  brought  In  a  Justice's 
court.  Judgment  reversed.  All  the  Justices 
concurring. 

a06  Ga.  2SS) 

WALKER  T.  MADDOX  et  al. 
(Supreme  Court  of  Georgia.     July  26,  1898.) 

OB3BOTIOVS  TO  EVISHNCK— BOKD  FOB   TiTLB— AS- 
SIOKMBNT — iKJrHCTION. 

1.  The  Judgment  of  a  trial  court  will  not  be 
rereraed  because  of  alleged  error  in  admitting 
in  eTidence  an  aflSdayit  objected  to  as  a  whole, 
and  containing  some  matter  which  was  un- 
doubtedly admissible,  although  a  portion  of  its 
contents,  on  specific  objection  thereto,  should 
have  been  excluded. 

2.  The  assignee  of  a  bond  for  title  aoqnires 
all  the  rights  and  equities  to  which  the  assign- 
or was  entitled  thereunder. 

3.  When  the  evidence  submitted  at  an  inter- 
locutory hearing  upon  an  equitable  petition  war- 
ranted the  granting  of  an  injunction  restrain- 
ing the  defendant  from  assigning  to  any  per- 
son other  than  the  plaintiff  a  bond  for  title 
held  by  the  former,  and  which  she  had  contract- 
ed to  assign  to  the  latter,  there  was  no  error 
In  also  enjoining  the  defendant  from  the  fur- 
ther prosecution  of  an  application  for  a  home- 
srtcad  In  the  land  described  in  such  bond  un- 
til the  respective  rights  of  the  parties  with 
reference  thereto  could  be  ascertained  and  fixed 
by  a  final  Judgment  in  the  equitable  proceed- 
ing. 

(Syllabus  by  the  Court.) 

Elrror  from  superior  court,  Fulton  county; 
J.  H.  Lumpkin,  Judge. 

Action  by  J.  J.  &  J.  B.  Maddox  against  Net- 
tle Walker.  Judgment  for  plaintiffs.  De- 
fendant brings  error.    Affirmed. 

R.  O.  Lovett,  for  plaintiff  in  error.  Bladdox 
ft  Terrell,  for  defendants  in  error. 

LUMPKIN,  P.  J.  An  action  was  brought 
in  the  superior  court  of  Fulton  county  by 
3.  J.  &  J.  £1.  Maddox  against  Mrs.  Walker, 
in  which  they  claimed  the  right  to  recover 
$1,073.90.  On  January  6,  1898,  whUe  the  trial 
of  the  case  was  in  progress,  a  compromise 
was  reached,  and  under  its  terms  the  plain- 
tiffs took  a  consent  verdict  for  $700.  On  the 
next  day  the  agreement  which  had  resulted 
in  the  compromise  verdict  was  reduced  to 
writing,  and  signed  by  counsel  for  the  re- 
spective parties.  By  Its  terms,  J.  J.  &  J.  B. 
Maddox  not  only  reduced  the  amount  of  their 
dalm,  as  Indicated,  but  also  relinquished  cer- 
tain valuable  rights.  In  this  agreement  it 
was  stipulated  that  Mrs.  Walker  was  to 
transfer  to  them,  as  security  for  the  payment 
of  the  Judgment  entered  upon  the  verdict  In 
their  favor,  a  bond  for  title  held  by  her  to 
certain  real  estate.  Subsequently  they  de- 
manded from  Mrs.  Walker  an  assignment  of 
this  bond.  She  refused  to  comply  with  their 
demand,  giving  as  a  reason  for  so  doing  that 
the  consent  verdict  was  not  binding  upon 
her,  and  that  she  had  not  authorized  her  coun- 
sel to  sign  the  agreement  with  reference  to 
the  same.    She  also  filed  with  the  ordinary 


an  application  for  a  homestead  In  the  land 
described  In  the  bond  for  title.  Thereupon 
J.  J.  &  J.  E.  Maddox  brought  an  equitable 
petition,  In  which,  among  other  things,  they 
prayed  that  she  be  enjoined  from  making  any 
disposition  of  the  bond  for  title  otherwise 
than  by  assigning  the  same  to  them,  and  also 
that  she  be  enjoined  from  prosecuting  her 
application  for  a  homestead  until  the  re- 
spective rights  of  the  parties  with  reference 
to  this  bond  could  be  ascertained  and  fixed 
by  a  final  Judgment  upon  their  petition.  The 
Judge  granted  the  injunction  as  prayed  for, 
and  Mrs.  Walker  excepted. 

1.  At  the  Interlocutory  hearing  the  plain- 
tiffs tendered  hi  evidence  an  affidavit  made 
by  James  A  Anderson  and  A.  H.  Davis,  who 
had  been  the  attorneys  of  Mrs.  Walker  In  the 
original  suit.  This  affidavit  was  objected  to 
as  a  whole  on  the  ground  that  "It  was  not 
competent  for  said  attorneys  to  swear  to  the 
facts  set  out  In  said  affidavit,  said  statement 
being  as  to  communications  had  with  their 
client"  Complaint  is  made  that  the  court 
erred  In  overruling  this  objection.  We  find, 
upon  an  examination  of  this  affidavit,  that  It 
contained  much  matter  as  to  which  the  at- 
torneys were  undoubtedly  competent  to  tes- 
tify, and  the  admissibility  of  which  could  not 
be  questioned  under  any  rule  of  evidence. 
In  other  particulars  the  affidavit  may  have 
contained  matter  as  to  which  these  attorneys 
were  Incompetent  to  testify;  but,  be  this  as 
It  may,  the  ruling  of  the  trial  Judge  permit- 
ting the  affidavit  to  be  read  will  not  be  dis- 
turbed. If  the  affidavit  contained  any  objec- 
tionable matter,  It  was  Incumbent  upon  de- 
fendant's counsel  to  point  It  out,  and  object 
to  It  specifically,  and  this  they  utterly  failed 
to  do.  See  Harris  v.  Lumber  Co.,  97  Ga.  406, 
26  S.  E.  619. 

2.  The  proposition  stated  In  the  second 
headnote  Is  obviously  true.  If,  therefore, 
Mrs.  Walker  had  actually  assigned  to  the 
defendants  In  error  the  bond  for  title  In  con- 
troversy, they  would  have  acquired  all  the 
rights  and  equities  to  which  she  was  entitled 
thereunder;  and,  If  she  really  entered  hito  a 
valid  and  bhidlng  obligation  to  make  to  them 
such  an  assignment,  they  are  entitled  to  an 
enforcement  of  the  contract.  In  order  that 
they  may  secure  all  the  rights  they  would 
thereby  acquire. 

8.  An  examination  of  the  evidence  submit- 
ted at  the  hearhig  fully  satisfies  us  that  the 
Judge  was  right  In  granting  the  injunction  re- 
straining Mrs.  Walker  from  assigning  this 
bond  for  title  to  any  person  other  than  the 
plaintiffs.  The  effect  of  granting  this  injunc- 
tion was  simply  to  preserve  the  status  until 
the  respective  rights  of  the  parties  In  re- 
gard thereto  could  be  ascertained  by  the 
finding  of  a  Jury  at  the  final  hearing.  We  are 
also  of  the  opinion  that  there  was  no  error  In 
enjoining  Mrs.  Walker  from  a  further  prose- 
cution of  her  application  for  a  homestead  in 
the  land  described  In  the  bond.  It  does  not 
appear  that  she  had  any  legal  title  to  the 
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land,  or,  Indeed,  any  Interest  therein  other 
than  Tvas  secored  to  her  by  this  bond;  and. 
It  the  title  to  It  was  equitably  In  the  defend- 
ants in  error,  we  are  at  a  loss  to  perceive 
upon  what  theory  Mrs.  Walker  could  claim  a 
right  to  take  a  homestead  In  the  land,  even 
if,  under  the  law,  she  1>  a  person  entitled  to 
an  exemption  of  her  property  from  levy  and 
sale.  Be  this  as  it  may,  the  litigation  be- 
tween herself  and  the  plaintiffs  is  already 
sufficiently  complicated.  It  could  do  no  pos- 
sible harm,  and  may  go  very  far  towards  sim- 
plifying matters,  to  allow  the  homestead  ap- 
plication to  remain  suspended  until  the  pres- 
ent case  can  be  tried  and  disposed  of  on  its 
merits.  Judgment  affirmed.  All  the  justices 
concurring. 

(Ue  Oa.  2S») 

HATES  et  al.  ▼.  Ulhli. 
(Supreme  Court  of  Georsla.     July  26,  1808.) 
Cht-iu  Cass — Etidencb. 
It  being  a  material  question,  in  the  trial 
of  a  claim  case,  whether  the  defendant  in  fi.  fa. 
owed  the  debt  which  was  the  consideration  of 
an  alleged  deed  from  him  to  the  claimants,  it 
was  error  for  the  court  to  refuse  to  admit  in 
evidence  a  letter  written  by  the  defendant  in  fi. 
fa.,  acknowledging  the  debt,   before  the  pen- 
dency of  the  litigation,  or  the  existence  of  the 
claim  which  the  plaintiff  was  seeking  to  enforce. 
(Syllabus  by  the  Court) 

E!rror  from  superior  court,  Murray  county; 
A.  W.  FIte,  Judge. 

Action  by  J.  W.  HIU  against  Walter  Hayes 
and  others.  Judgment  (or  plaintiff.  Exe- 
cution issued,  when  defendant,  as  next 
friend  of  his  minor  chHdren,  claimed  the 
land.  Judgment  for  plalntifl,  and  claimant 
brings  error.    Reversed. 

J.  R.  &  J.  McCamy,  for  plaintiff  in  error. 
C.  N.  King  and  Shumate  &  Maddox,  for  de- 
fendant In  error. 


SIMMONS,  C.  J.  Hill  obtained  a  Judg- 
ment against  Hayes.  An  execution  Issued 
thereon  was  levied  upon  a  certain  tract  of 
land.  Hayes,  as  next  friend  of  his  two 
minor  children,  claimed  the  land.  The  claim- 
ants contended  that  prior  to  the  creation  of 
the  debt  by  Hayes  to  Hill  the  former  owed 
his  wife  a  considerable  sum  of  money;  that 
In  payment  of  this  be  made  to  her  and  the 
claimants,  the  two  children,  a  deed  to  the 
land  levied  upon.  It  appears  that  this  deed 
was  attested  by  but  one  witness  at  the  time 
it  was  executed.  The  Jury  found  the  land 
subject  A  motion  for  new  trial  was  over- 
ruled, and  claimants  excepted. 

The  main  question  at  issue  on  the  trial 
seems  to  have  been  whether  the  deed  from 
Hayes  to  his  wife  and  children  was  fraudu- 
lent. To  establish  his  good  faith  in  the 
matter,  the  claimants  tendered  in  evidence  a 
letter  written  by  Hayes  to  his  wife  long 
prior  to  the  creation  of  the  debt  upon  which 
the  Judgment  was  founded.  This  letter  ac- 
knowledged the  writer's  indebtedness  to  his 


wife,  and  spoke  of  her  aa  having  purchased 
some  land,  the  material  portion  being  &8  fol- 
lows: "I  am  afraid  I  won't  get  you  up  $40(\ 
as  you  have  bought  the  Jim  Wilson  plac^ 
and  I  will  have  to  get  it  up,  aa  I  owe  yoa 
So  you  get  up  all  you  can,  and  have  the  cot- 
ton ready  for  market  So  I  get  you  up  $400, 
that  will  do  you,  as  I  owe  others."  This  let- 
ter waa  excluded  by  the  court,  and  this  rul- 
ing constitutes  one  of  the  errors  complained 
of  as  ground  for  a  new  trial.  We  think  the 
court  erred  In  rejecting  this  evidence.  The 
bona  fides  of  the  debt  and  of  Its  settlement 
by  the  conveyance  was  to  be  passed  upon  by 
the  Jury.  The  admissions  made  in  this  let- 
ter were  circumstances  from  which  the  Jury 
could  easily  have  inferred  that  the  husband 
was  at  that  time  indebted  to  the  wife,  and 
that  In  the  settlement  of  this  Indebtedness 
be,  In  good  faith,  conveyed  the  land  to  her 
and  the  claimants.  It  Is  not  probable  tbat 
he  would  commence,  long  prior  to  the  orea- 
tlon  of  the  debt,  to  concoct  schemes  to  de- 
fraud his  future  creditor,  or  that  he  would 
falsely  make  such  admissions  against  his  In- 
terest as  were  contained  in  this  letter.  Wbat 
weight  the  Jury  would  have  given  this  let- 
ter we  are,  of  course,  unable  to  say.  I  'will 
say  for  myself,  however,  that,  had  I  been  a 
member  of  the  Jury,  it  would  have  liad  great 
weight  with  me  in  determining  the  question 
of  the  bona  fides  of  the  Indebtedness  and  con- 
veyance, nils  being  the  principal  question 
In  the  case,  we  think,  under  the  ruling  in 
Lampkln  v.  Clary  (Ga.)  30  S.  B.  596.  the  let- 
ter was  admissible  in  evidence.  We  are  In- 
clined to  think,  also,  that  under  the  ruling 
in  Smith  V.  Cox,  20  Oa.  240,  the  letter  was 
admissible  as  a  saying  or  admission  of  the 
defendant  In  fl.  fa.  against  his  interest,  be- 
fore the  commencement  of  litlgratlon.  Tor 
these  reasons  the  Judgment  of  the  court  be- 
low must  be  reversed. 

It  appears  that  the  deed  from  Hayea  to  his 
wife  and  children  was  attested  at  the  time 
of  its  execution  by  but  one  witness.  As  to 
this  question,  see  Howard  v.  Russell  (Oa.) 
SO  S.  E.  802.  Judgment  reversed.  All  the 
Justices  concurring. 


ao6  Qa.  am 

KERR  ▼.   CROWN  COTTON   MILLS. 

(Supreme  Court  of  Oeorgia.     July  26,   1898.) 

Injubt    to   Euflote  —  Nbouobncb  or  Fellow 
Servant. 

In  a  salt  by  an  employe  against  a  master, 
a  mannfacturing  company,  for  damages  result- 
ing from  personal  injuriesj  it  was  not  error  for 
the  court  to  grant  a  nonsuit,  where  the  evidence 
did  not  show  that  the  injury  was  the  result 
of  defendant's  neglieence,  hat  showed  that,  if 
it  was  due  to  the  fault  of  any  one,  it  was  owing 
to  the  negligence  of  a  fellow  servant  of  the 
plaintiff.  McDonald  v.  Manufacturing  (3o.,  67 
Ga.  761;  let.,  68  Ga.  830;  McGovern  v.  Manu- 
facturing Co.,  5  S.  B.  492,  80  Qa.  227. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Whitfield  coun- 
ty; A.  W.  Fite,  Judge. 
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Action  by  John  Kerr  against  the  Crown 
Cotton  lillls.  Judgment  of  nonsuit,  and 
plaintiff  brings  error.    Affirmed. 

Sam  P.  Maddox,  O.  N.  Starr,  and  J.  M. 
Ne^  (or  plaintiff  In  error.  I.  £!.  Shumate  and 
B.  J.  McCamy,  for  defendant  In  error. 

PER  CUBIAU.    Judgment  reversed. 


a05  Ga.  EU) 

DANIBL  et  aL  t.  NEW  ENGLAND  CO. 

(Supreme  Court  of  Georgia.     July  26,  1808.) 

I11TEB1.00UTOBT  INJDMOTION— Bond— Tkssfass  to 
Land. 

This  being  an  application  for  an  Injunc- 
tion to  restrain  a  trespass  upon  land,  and  the 
evidence  being  conflicting  as  to  the  ownership 
of  the  land,  an  order  requiring  the  defendant 
to  give  bond  for  any  damages  that  might  be  as- 
aessed  against  them  at  the  final  hearing,  and, 
upon  failnre  to  give  such  bond,  that  an  Inter- 
locntory  injunction  issue,  will  not  be  disturbed 
by  this  court. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Dade  county; 
A.  W.  Fite,  Judge. 

Action  by  the  New  England  (Company 
against  M.  C.  Daniel  and  others.  Judgment 
for  plaintiff.  Defendants  bring  error.  Af- 
firmed. 

R.  J.  McCiamy  and  T.  J.  Lumpkin,  for 
plaintiffs  In  error.  R.  T.  Brock  and  Jacoway 
&  Jacoway,  (or  defendant  In  error. 

PER  CURIAliL    Judgment  affirmed. 


(106  Ga.  »») 

DALE  et  al..  County  (Jom'rs,  ▼.  BABNETT. 

(Supreme  Court  of  Georgia.     July  26,  1888.) 

BbIDOB — RBBDILDINO  — DiSCRBTIOH     OV     COUNTT 

Commissioners. 

1.  The  rebuilding  of  a  bridge  which  was  a 
part  of  a  system  of  public  roads  in  a  county  Is 
a  matter  that  is  left  to  the  discretion  of  the 
county  authorities,  and  this  discretion  wil)  not 
be  controlled  unless  it  is  abused. 

2.  The  record  in  the  present  case  showing 
that  the  two  bridges  in  question  were  a  part  of 
the  same  public  road,  and  both  necessary  in  or- 
der to  complete  it  as  such,  and  that  one  of 
them  has  been  destroyed  for  more  than  20 
years,  and  the  other  for  a  number  of  ^ears, 
and  the  action  of  the  county  commissioners 
from  time  to  time  on  the  question  of  rebuild- 
ing showing  a  practical  abandonment  and  abo- 
linon  of  the  bridges  as  a  part  of  the  pubiic- 
road  system  of  the  county,  the  county  authori- 
ties did  not  abuse  their  discretion  in  refusing 
to  rebuild  the  same;  and  it  was  error  in  the 
judge  of  the  superior  court  to  grant  a  manda- 
mus absolute,  compelling  the  erection  of  tiie 
bridges. 

(Syllabus  by  the  <3onrt) 

Error  from  superior  court,  Chatham  coun- 
ty;  R.  FalUgant  Judge. 

Action  by  Wolf  Barnett  against  J.  J.  Dale 
and  others,  commissioners  of  Chatham  coun- 
ty. Judgment  for  plaintiff.  Defendants 
bring  error.    Reversed.  I 


J.  R.  Saussy,  for  plaintiffs  In  error.  Charl- 
ton, Mackall  &  Anderson,  (or  defendant  in 
error. 

COBB,  J,  An  application  was  made  for 
mandamus  against  the  commissioners  of 
Chatham  county,  to  require  them  to  con- 
struct and  restore  a  bridge  across  the  Skida- 
way  river,  connecting  the  Isle  of  Hope  with 
Long  Island,  and  a  bridge  across  Skidaway 
Narrows,  connecting  Long  Island  with  Skid- 
away  Island.  The  acts  of  the  general  assem- 
bly bearing  upon  the  question  Involved  in  this 
proceeding,  and  which  are  hereinafter  re- 
ferred to  in  the  synopsis  of  the  petition  and  an- 
swer, were  as  follows:  By  an  act  approved  De- 
cember 26,  1831,  It  was  declared  that  "It 
shall  and  may  be  lawful  for  the  planters  and 
inhabitants  of  the  Island  of  Skidaway,  in 
the  county  of  CThatham,  to  erect,  at  their 
own  expense,  a  bridge  (or  the  purpose  of 
connecting  the  said  Island  with  the  main 
land,  provided  the  same  is  executed  with  the 
consent  of  the  commissioners  of  the  roads 
In  said  county  aforesaid,"  and  that  "the  said 
bridge  shall  be  deeaied  a  public  way  free 
for  all  persons  travelling  over  the  same." ' 
Acts  1S31,  p.  78.  On  October  17,  1870,  an 
act  was  passed  which  was  entitled  "An  act 
to  make  the  roads  and  bridges  from  the  Isle 
of  Hope,  across  Long  Island  to  the  main  road 
on  Skidaway  Island,  in  the  county  of  Chat- 
ham, a  part  of  the  public  roads,  in  conform- 
ity with  the  act  assented  to  December  26, 
1831."  By  this  act  it  was  declared  that  "the 
bridges  having  been  built,  and  the  right-of- 
way  secured  from  the  Isle  of  Hope  to  the 
main  road  on  the  Skidaway  Island,  from  the 
year  1858  till  the  present  time,  the  roads  and 
bridges  are  now  declared  a  part  of  the  pub- 
lic roads  of  Chatham  county."  Acts  1870,  p. 
453.  On  December  13,  1871,  an  act  was  ap- 
proved, which.  In  Its  preamble,  recited  that 
it  was  supposed  that  the  act  of  1870,  quoted 
above,  deprived  the  local  authorities  of  Chat- 
bam  county  of  the  right  to  abolish,  alter,  or 
change  the  road  referred  to  in  such  act,  and 
provided  that  the  persons  having  control  of 
such  matters  were  "authorized  and  empow- 
ered to  abolish,  alter  or  change  the  said 
roads  and  bridges  from  the  Isle  of  Hope,' 
across  Long  Island,  to  the  main  road  on  Skid- 
away Island,  in  the  county  of  Chatham,  as 
if  the  said  act,  approved  October  17th,  1870, 
had  not  been  passed."  Acts  1871,  p.  242. 
The  petition  alleged,  in  substance:  Petition- 
er Is  a  citizen  of  this  state,  having  his  place 
of  residence  In  Chatham  county.  The  com- 
missioners of  Chatham  county  are  charged 
with  such  public  duties  In  regard  to  the 
county  of  Chatham  as  were  prior  to  the  year 
1873  performed  by  the  ordinary.  On  October 
17,  1870,  the  legislature  passed  an  act,  the 
substance  of  which  Is  set  forth  above.  At 
the  time  of  the  passage  of  the  act,  the  or- 
dinary, being  vested  with  Jurisdiction  over 
such  matters,  took  charge  of  the  said  roads 
and  bridges,  and  maintained  the  same  as  a 
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part  of  the  public-road  systein  of  the  coun- 
ty. Prior  to  this  time  the  roads  and  bridges 
had  been  maintained  at  the  expense  of  the 
citizens  of  the  county,  having  large  inter- 
ests upon  Skldaway  Island.  In  consequence 
of  storm,  decay,  and  neglect,  the  bridge 
across  the  Skldaway  rlyer,  forming  a  part 
of  said  road,  and  connecting  the  Isle  of  Hope 
with  Long  Island,  and  the  bridge  across  the 
Skldaway  Narrows,  connecting  Long  Island 
with  Skldaway  Island,  also  forming  a  part 
of  the  road  referred  to  in  the  act  of  1870, 
have  become  utterly  destroyed.  The  peti- 
tioner and  a  number  of  other  citizens  of  the 
county  have  demanded  that  the  defendants 
discharge  their  public  duty  In  this  respect, 
and  restore  the  bridges,  but  the  defendants 
have  declined  to  do  so.  The  defendants  filed 
an  answer,  In  which  they  admitted  that  the 
bridge  across  the  Skldaway  river  connecting 
the  Island  of  Skldaway  with  the  mainland, 
bad  been  destroyed  In  consequence  of  storm, 
decay,  and  failure  to  keep  it  in  repair,  and 
that  they  had  refused  to  rebuild  it;  but  they 
alleged,  upon  Information  and  belief,  that  It 
had  been  destroyed  at  or  before  the  passage 
of  the  act  of  1870,  and  never  existed  as  one 
of  the  public  bridges  of  the  county.  They 
contended  that  the  act  of  the  legislature 
passed  December  26,  1831,  which  authorized 
the  building  of  the  bridge  connecting  Sklda- 
way Island  with  the  mainland,  conferred  this 
right  specially  upon  the  planters  and  in- 
habitants of  the  island,  and  required  it  to  be 
built  at  their  expense,  and  the  bridge  was 
accepted  as  a  part  of  the  public-road  system 
of  the  county  by  the  board  of  public-road 
commissioners  with  the  same  proviso,  that 
the  county  should  be  under  no  obligation, 
even  as  to  annual  repairs,  or  at  the  expense 
of  rebuilding  the  bridge  at  any  time;  that 
the  act  of  1870  does  not  impose  on  the  county 
the  expense  of  robulldlng  the  bridge,  but  only 
confirms  the  action  of  the  public-road  com- 
missioners above  referred  to;  that  this  act 
was  virtually  repealed  by  the  act  of  1871, 
and  the  county  authorities  having  jurisdic- 
tion over  the  public  roads  and  bridges  vir- 
tually abolished  said  bridge  as  a  public 
bridge,  if  it  had  ever  been  a  public  bridge 
of  the  character  which  imposes  on  the  coun- 
ty the  obligation  to  repair;  that  the  ma- 
ture and  well-consldered  Judgment  of  the 
defendants  and  their  predecessors  having  Ju- 
risdiction over  the  public  roads  and  bridges 
Is  that  this  bridge  is  not  of  sufficient  public 
utility  to  authorize  the  expenditure  of  so 
large  an  amount  of  public  money  for  the  con- 
venience of  a  few  Individuals,  composing  the 
planters. and  residents  of  the  Island,  there 
being  ample  facilities  for  communicating 
with  the  Island  by  water,  and  the  usual  and 
customary  mode  of  communication  having 
been  for  many  years  by  water.  In  boats; 
that  the  power  to  establish  or  abolish  the 
bridge.  If  a  public  bridge,  being  in  the  ex- 
clusive Jurisdiction  of  the  defendants,  the 


court  should  not  Interfera  with  such  Jnria- 
diction  by  mandamus;  and  that,  no  bridge 
connecting  the  mainland  and  the  Island  hav- 
ing existed  for  moi«  than  20  years.  Its  dis- 
continuance for  so  long  a  period  la  conclu- 
sive evidence  that  If  it  was  ever  a  public 
bridge,  duly  established  by  law,  with  the  ob- 
ligation on  the  county  authorities  to  rebuild, 
it  has  been  abolished  by  the  authorities  hav- 
ing Jurisdiction.  A  mandamus  nisi  was 
granted,  and  at  the  final  hearing  the  case 
was  by  consent  heard  by  the  Judge  without 
a  Jury,  who  adjudged  that  the  mandamus  be 
made  absolute,  and  to  thlp  the  defendants 
excepted. 

1.  By  an  act  approved  February  21,  1873, 
a  body  styled  "Commissioners  of  Chatham 
Coimty  and  Bx  Officio  Judges"  was  created, 
and  given  Jurisdiction  of  sundry  matters 
connected  with  the  aCCairs  of  that  county. 
It  was  in  this  act  provided  that  "said  com- 
missioners and  ex  officio  Judges  In  and  for 
the  county  of  Chatham  shall  have  the  same 
Jurisdiction,  to  the  exclusion  of  the  ordinary 
of  said  county,  as  is  exercised  by  said  or- 
dinary when  sitting  for  county  purposes." 
Acts  1873,  p.  235.  Whatever  power  Is  con- 
ferred by  the  general  law  of  the  state  upon 
the  ordinary  Is  thus  conferred  upon  the  body 
created  by  this  act  The  Code  provides  that 
"the  ordinary,  when  sitting  for  county  pur^ 
poses,  has  original  and  exclnslve  jurisdic- 
tion" over  certain  subject-matters  therein 
enumerated,  among  them  being  the  follow- 
ing: "In  establishing,  altering  or  abolishing 
all  roads,  bridges  and  ferries,  in  conformity 
to  law."  In  the  case  of  Patterson  v.  Tay- 
lor, 98  Qa.  646,  25  S.  B.  771,  it  was  held  that 
under  the  section  quoted  the  matter  of  es- 
tablishing bridges  was  one  vested  in  the 
ordinary,  to  be  exercised  In  bis  discretion, 
and  that  no  recommendation  of  the  grand 
Jury  could  deprive  him  of  the  right  to  exer- 
cise his  discretion,  and  that  consequently  a 
mandamus  would  not  be  granted  to  compel 
him  to  have  a  bridge  buUt  That  case  was 
dealing  with  the  matter  of  establishing  a 
new  bridge,  but  the  very  same  sentence  of 
the  Code  provision  which  confers  upon  the 
ordinary  the  power  to  establish  new  bridges 
also  confers  upon  him  the  power  to  alter  or 
abolish  existing  bridges.  It  therefore  fol- 
lows that  the  same  discretion  which  could 
be  exercised  in  the  one  case  could  also  be 
exercised  In  the  other.  AVhenever  a  public 
ofllcer  has  vested  In  blm  the  right  to  exer- 
cise his  discretion  about  a  matter  within  his 
Jurisdiction,  the  courts  will  not  Interfere 
with  him  in  the  exercise  of  his  duties,  unless 
it  is  manifest  that  he  has  abused  his  discre- 
tion In  dealing  with  the  matter.  The  com- 
missioners of  Chatham  county  having  vested 
In  them  the  same  discretion  in  regard  to  the 
roads  and  bridges  of  the  county  that  the  or- 
dinary has.  their  decision  In  regard  to  these 
matters  will  not  be  controlled  by  mandamua 
unless,   as   has   been   stated,   it   is   plainly 
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shown  that  the  decision  maae  was  an  abuse 
of  the  discretion  which  the  law  vested  in 
them. 

2.  It  is  clear,  we  think,  that  under  the 
act  of  1S70  the  bridges  which  had  been 
erected  In  conformity  to  the  act  of  1831  be- 
came a  part  of  the  public-road  system  of 
Chatham  county.  The  right  to  alter  or  abol- 
ish the  same  was  vested  In  the  offlcials  of 
that  county  having  control  of  county  mat- 
ters, fuUy  and  completely,  and  the  act  of 
1871  was  simply  declaratory  of  the  law  as  It 
existed  at  the  time  of  the  passage  of  the 
act.  The  question,  to  be  now  considered  is, 
does  it  appear  from  this  record  that  the 
connty  commissioners  abused  the  discretion 
'Which  the  law  vested  in  them,  by  refusing 
to  rebuild  the  bridges?  It  appears  from  the 
record  that  one  of  these  bridges  bad  been 
destroyed  for  more  than  20  years  before  the 
application  for  mandamus  was  filed,  and 
that  the  other  had  been  destroyed  for  many 
years,— the  exact  period  not  appearing  in 
the  record.  Applications  were  made  from 
time  to  time  to  the  county  auttaoritlea, 
through  a  period  of  many  years,  to  rebuild 
the  bridges,  but  they  persistently  refused  to 
do  so.  The  effect  of  their  action  amoonta 
really  to  an  abolition  of  the  bridges  as  a  part 
of  the  public-road  system  of  the  county, 
though  no  resolution  in  terms  abolishing 
them  was  ever  passed.  It  further  appears 
that  It  was  the  Judgment  of  the  county  au- 
thorities who  passed  npon  the  applications 
to  rebuild  that  the  bridges  were  not  of  suf- 
ficient public  utility  to  authorize  the  expendi- 
ture of  the  large  amount  of  money  which 
woold  be  required  to  rebuild  them.  The 
facts  which  appear  in  the  record  in  regard 
to  the  cost  of  the  bridges,  the  yalue  of  prop- 
erty npon  the  islands,  the  number  of  resi- 
dents, and  the  business  carried  on  between 
snch  Islands  and  the  other  parts  of  the 
connty,  were  all  of  a  character  going  to 
sustain  the  Judgment  of  the  commissioners 
In  the  decision  that  they  had  reached  in  re- 
gard to  the  advisability  of  rebuilding  the 
bridges.  A  careful  Investigation  of  this  rec- 
ord baa  failed  to  disclose  to  us  a  state  of 
facts  which  would  authorize  a  holding  that 
the  county  commissioners  have  abused  their 
discretion  in  regard  to  this  matter.  Sncb  be- 
ing the  case,  it  was  error  to  grant  the  man- 
damus. Judgment  reversed.  All  the  Jus- 
tices concurring. 

(VBOa.  Sll) 

KBITH  V.  FORK  et  at 
(Supreme  Court  of  Georgia.     July  28,  1888.) 
Acnoir  on  Notb — Indobsei  vob  Valus — Faildbb 

or    Co!ISIDBRl.TIOK. 

TUs  being  an  action  bv  the  holder  of  a  ne- 
gotiable promlMory  note,  who  acquired  the  same 
for  value,  and  before  dne,  and  the  record  fail- 
ing to  disclose  any  evidence  showing  any  fact 
inconsistent  with  good  faith  on  the  part  of  the 
holder,  or  that  he  bad  notice,  or  reasonable 
cronnds  to  suspect  the  existence,  of  any  defect 
m  or  defense  to  the  note^  a  verdict  la  favor  of 


the  malcer  on  a  plea  of  failure  of  consideration 
was  contrary  to  law,  and  should  have  been  set 
aside.  Bank  v.  Adams,  23  S.  B.  486,  86  Oa. 
529. 

(SyllabQs  by  the  Court.) 

Error  from  superior  court,  Murray  connty; 
A.  W.  Flte,  Judge. 

Action  by  A.  L.  Keith  against  3.  W.  Fork 
and  others.  Judgment  for  defendants. 
Plaintiff  brings  error.    Reversed. 

R.  J.  &  J.  McCamy  and  Shumate  &  Mad- 
doz,  for  plaintiff  In  error.  Jones,  Martin  A 
Jones,  for  defendants  in  error. 

PER  CURIAM.    Judgment  reversea 

(lOE  Oa.  2>S) 

GIjAZB  v.  BOGIiB  et  al..  Road  and  Revenue 

Com'rs. 

(Supreme  Court  of  Georgia.     July  26^  1888.) 

Obstbcctiors    iir    Hiobwat  —  Judomikt  —  Ris 

Judicata— Ikjonotiok—Plbadino. 

1.  Tbt  board  of  eommisilonera  of  roads  and 
revenues  of  the  county  of  Whitfield  has  Juris- 
diction to  hear  and  determine  a  petition  by  citi- 
zens interested  in  the  matter  to  remove  obs^e- 
tions  from  an  alleged  public  highway  in  the 
county;  and  where  a  party  files  objectiims  to 
the  granting  of  snch  petition  on  the  ground  that 
such  alleged  highway  is  not  a  pnblic  road,,  and 
the  issue  thns  made  is  decided  against  her  by 
the  board,  and  the  decision  is  affirmed  by  the 
Judgment  of  the  superior  conrt  npon  certiorari 
proceedings  institnted  by  her,  to  which  no  ex- 
ceptions are  filed,  snch  issne,  as  to  her,  becomes 
res  adjndicata. 

2.  Where  a  petition  for  injunction  is  brought 
against  the  board  of  commissioners  of  a  certain 
connty  and  the  road  commissioners  of  a  district 
of  that  connty,  sncb  petition  cannot  be  amended 
by  making  the  connty  a  party  defendant,  and 
prayiiu[  damages  against  it 

S.  where  a  {flea  of  res  adjndicata  sets  up  a 
Judgment  in  a  former  snit  between  the  same 
parties,  and  In  the  same  court,  and  a  copy  of 
the  former  record  is  annexed,  the  question  can- 
not be  determined  upon  the  pleadings,  but  there 
mnst  be  proof  of  the  truth  of  the  plea,  or  an 
admission  of  its  truth  by  the  plaintiff 

(Syllabus  by  the  Q)urt.) 

Error  from  superior  court,  Whitfield  conn- 
ty; A.  W.  Flte,  Judge. 

Suit  by  Lydia  Glaze  against  the  commis- 
sioners of  roads  and  revenues  of  Whitfield 
connty  and  others.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.    Reversed. 

R.  J.  &  J.  McC!amy,  for  plaintiff  in  error. 
Jones,  Martin  &  Jonea,  for  defendants  in  er- 
ror. 

SIMMONS,  0.  J.  In  December,  189S,  Dyer 
and  others  filed  an  application  to  the  board 
of  commissioners  of  roads  and  revenues  of 
Whitfield  county,  alleging  that  a  certain  road 
in  that  county  was  a  public  road,  and  had 
been  so  for  forty-odd  years,  and  asking  that 
an  overseer  be  appointed  and  assigned  to  put 
the  same  in  good  order,  and  to  remove  ob- 
structions from  it  Mrs.  Glaze,  the  present 
plaintiff  in  error,  appeared  before  the  board, 
and  filed  objections  to  the  granting  of  the 
petition,  on  the  ground  that  the  road  was 
not  a  public,  bat  a  private,  ona.    A  trial  was 
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had  before  the  board,  each  side  Introducing 
Sta  witnesses,  who  testified  pro  and  con  as  to 
whether  the  road  was  public  or  private.  The 
board  found  that  it  was  a  public  road,  and 
ordered  it  opened  and  put  in  order.  Mrs. 
Glaze  filed  her  petition  for  certiorari  to  the 
superior  court,  complaining  that  the  board 
of  commissioners  had  found  contrary  to  law 
and  the  evidence.  The  certiorari  was  sanc- 
tioned, and,  at  the  hearing  thereof  by  the 
judge  of  the  superior  court  It  was  overruled. 
No  further  action  was  taken  by  Mrs.  Glaze 
in  this  proceeding.  In  1895  she  filed  her  eq- 
uitable petition  against  the  board  of  com- 
missioners of  roads  and  revenues  of  the 
county  and  the  three  road  commissioners  of 
the  militia  district  wherein  the  road  lay, 
praying  that  they  l>e  enjoined  from  opening 
the  road,  and  making,  In  the  petition,  the 
same  allegations  which  she  had  already  filed 
before  the  board.  While  the  petition  was 
pending,  before  the  final  trial,  she  offered  to 
amend  the  petition  by  making  Whitfield 
county  a  party  defendant,  and  praying  dam- 
ages against  the  county.  This  amendment 
was  disallowed,  and  she  filed  exceptions  pen- 
dente lite  which  are  a  part  of  the  record  in 
this  case,  error  being  properly  assigned  there- 
on In  this  court.  The  defendant  answered 
the  petition  and  filed  a  plea  of  res  adjudlca- 
ta,  attaching  thereto  the  petition  for  certio- 
rari In  the  former  case,  the  answer  of  the 
board,  and  the  judgment  of  the  judge  of  the 
superior  court  overruling  the  same.  When 
this  plea  was  read.  It  appears  from  the  rec- 
ord that  defendants'  counsel  moved  the  court 
to  direct  a  verdict  In  defendants'  favor.  The 
court  granted  this  motion  and  Mrs.  Glaze  ex- 
cepted. Three  questions  are  raised  by  the 
bill  of  exceptions.  The  first,  and  most  im- 
portant, In  the  case  Is  whether  the  plea  of 
res  adjudlcata  filed  by  defendants  set  up 
such  a  judgment  of  audi  a  court  as  barred 
plaintiff  from  taking  any  further  action  In 
the  case;  second,  whether  the  refusal  of  the 
judge  to  grant  the  amendment  making  the 
county  a  party  defendant  was  error;  and, 
third,  whether,  even  if  the  plea  set  up  a 
judgment  which  was  a  bar,  the  court  erred, 
when  the  plea  was  read,  in  directing  a  ver- 
dict without  requiring  proof  as  to  the  truth 
of  the  plea. 

1.  On  the  first  question  it  was  argued  by 
counsel  for  plaintiff  in  error  tliat  the  judg- 
ment pleaded  by  the  defendants  was  not  the 
judgment  of  a  court  that  had  jurisdiction  of 
the  subject-matter,  and  that  the  judgment 
was  therefore  void,  and  could  not  bar  plaln- 
tlfF  from  obtaining  relief  in  this  action.  We 
think  that  the  board  did  have  jurisdiction 
to  determine  the  matter  in  dispute.  It  will 
b«  recollected  that  the  sole  question  before 
the  board  was  whether  the  road  was  a  pub- 
lic or  a  private  one.  No  rights  of  property, 
real  or  personal,  were  involved.  If  the  road 
had  been  pr(H>erty  established  aa  a  public 
road,  it  was  the  duty  of  the  board  to  have 
It  opened  and  worked.   The  board,  under  the 


act  creating  It,  had  the  same  powers  over 
roads  as  had  the  justices  of  the  inferior 
courts  prior  to  1868,  when  those  courts  were 
abolished.  The  justices  of  the  inferior  courts 
had  power  and  jurisdiction  over  all  public 
roads  which  had  been  established  by  an  act 
of  the  general  assembly  or  by  an  order  of  the 
justices  of  the  Inferior  court.  Code  1863,  | 
574  et  seq.  The  board  found,  npon  sufficient 
evidence,  and  npon  pleadings  so  authorizing, 
that  this  road  had  been  established  by  the 
justices  of  the  Inferior  court  of  Murray  coun- 
ty before  the  county  of  Whitfield  had  been 
created  by  the  legislature,  and  that  the  road 
had  never  been  abandoned  as  a  public  road. 
It  could  not,  tberetiHre,  have  been  a  private 
road,  aa  contended  for  by  plaintiff  In  error. 
It  not  being  a  private  road,  she  was  not  en- 
titled to  any  damages  from  the  public,  nor 
was  the  title  of  her  land  Involved.  It  wa& 
therefore,  not  a  proceeding  to  condemn  a 
right  of  way  as  provided  In  the  Code.  If 
the  board,  in  the  trial  of  this  question,  bad 
found  from  the  evidence  that  the  road  had 
never  been  established  by  proper  anthority, 
or  that  it  had  been  abandoned  by  the  action 
of  the  county  authorities,  its  judgment  wonld 
doubtless  have  been  different.  We  think, 
therefore,  that  the  board  had  jurisdiction  of 
the  subject-matter,  and  that  the  plea  filed  by 
defendants,  If  It  had  been  properly  proved, 
would  have  barred  the  plaintiff  from  any 
further  action  in  the  matter. 

2.  The  cause  of  action  alleged  in  the  orig- 
inal {Petition  was  to  enjoin  the  board  of  com- 
missioners of  roads  and  revenues  and  the 
road  commissioners  from  opening  the  road. 
By  the  amendment  offered  It  was  sought  to 
make  the  county  a  party  defendant,  and 
damages  we»e  prayed  against  it.  There  was 
no  error  In  disallowing  this  amendment.  It 
sought  to  Introduce  a  new  and  distinct  par^ 
ty,  and  a  new  and  distinct  cause  of  action. 
See  Arnett  v.  Board,  75  Ga.  782;  Hunnicutt 
V.  Stone,  85  Ga.  436,  11  S.  B.  863;  Bennett  v. 
Walker,  64  Ga.  326. 

3.  The  court,  when  the  plea  of  ree  adjudl- 
cata was  read,  without  any  evidence  having 
been  Introduced,  directed  the  jury  to  Kistaln 
the  plea  by  finding  a  verdict  for  the  defend- 
ants. We  think  this  waa  error.  This  plea 
should  have  been  proved  just  as  any  other. 
While  it  was  true  that  the  judgment  pleaded 
was  alleged  to  have  been  rendered  by  the 
same  court,  upon  the  same  cause  of  action, 
and  that  this  judgment  was  on  the  records 
of  the  court,  still  we  think  that  the  burden 
waa  on  the  defendants  to  show  the  truth  of 
the  plea,  and  that  the  court  could  not,  with- 
out proof,  take  such  judicial  cognizance  of 
its  records  as  to  direct  a  verdict  in  this  case. 
When  such  a  plea  is  filed,  the  defendant  as- 
sumes the  burden,  and  must  show  its  trutb 
to  the  court  and  ixucy.  There  is  nothing  in 
the  record  to  show  any  admission  by  the 
plaintiff  of  the  truth  of  the  plea,  and  tlTe 
judgment  set  up,  not  being  rendered  In  tbe 
same  case,  could  not  be  judicially  recognized 
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by  the  court  wltbont  proof.  In  the  case  of 
People  V.  De  La  Guerra,  24  CaL  T3,  Sawyer, 
J.,  in  discussing  this  identical  question,  said: 
"Bat,  if  considered  as  a  part  of  the  answer, 
still  the  question  cannot  be  determined  upon 
the  pleadings.  The  pleadings  raised  an  Issue. 
The  issue  must  be  tried,  and  the  facts  found, 
before  the  answer  can  be  assumed  to  be 
true.  In  the  trial  of  one  case  the  court  can 
no  more  take  Judicial  notice  of  the  record  in 
another  case  in  the  same  court,  without  its 
formal  introduction  in  evidence,  then  If  It 
were  a  record  in  another  court.  Much  less 
can  this  court  talie  notice  of  the  existence  of 
a  record  not  introduced  in  evidence  In  the 
court  below.  TheYe  was  no  trial  in  this  case, 
bat  the  question  was  determined  upon  an  In- 
apectlon  of  the  pleadings."  Judgment  re- 
versed.   All  the  justices  concurring. 


(106  Ga.  at) 

BOBINSON  V.  HAAS. 
(Supreme  Court  of  Georgia.    Jnly  26,  150&) 

Apfx^l — REVirw. 

No  question  of  law  is  presented  by  the 
record  In  this  case,  the  evidence  warranted  the 
verdict,  and  the  newly-discovered  evidence  was 
not  of  such  a  character  as  would  justi^  this 
court  in  ordering  a  new  trial. 
(Syllabus  by  the  Court.) 

Blrror  from  8uj>erior  court,  Carroll  county; 
S.  W.  Harris,  Judge. 

Action  between  H.  B.  Robinson  and  David 
Haas.  From  the  Judgment,  Robinson  brings 
error.   Affirmed. 

Felix  N.  Cobb,  for  plaintiff  In  error.  8.  B. 
Grow  and  S.  Holdemess,  for  defmdant  In  er- 
ror. 

PER  CURIAM.    Judgment  affirmed. 


(106  Qa.  SU) 

WILSON  et  aL  V.  IRON  BELT  MERCAN- 
TILE (X).  et  al. 

(Supreme  Court  of  Georgia.    July  26,  1^98.) 

APPlAIi— RBVIBW— PlKDIXeS  OV  FilOT. 

Tbt  Issue  being  one  of  fraud  or  no  fraud, 
and,  there  being  evidence  of  circumstances  from 
whidi  its  existence  conld  be  inferred,  this  court 
will  not  interfere  with  a  finding  that  there  was 
frand,  the  verdict  of  the  jury  having  been  ap- 

E roved  by  the  trial  Judge,  and  no  question  of 
iw  being  presented  for  determination  here. 
(Syllabus  by  the  (Jourt.) 

Error  from  superior  court,  Carroll  county; 
S.  W.  Harris,  Judge. 

Action  by  the  Iron  BtAt  Mercantile  Ciom- 
pany  and  others  against  L  T.  Wilson  and  oth- 
ers. Judgment  for  plaintiffs.  Defendants 
bring  error.    Affirmed. 

W.  D.  Hamrick  and  Reese  ft  Gordon,  fbr 
plaintiffs  In  error.  8.  Holdemess,  for  defend- 
ants in  error. 

PER  CURIAM.    Judgment  afitrmed. 


(Ue  Qa.  514) 
GOODWTNB  V.  BELLERBT. 
(Supreme  0>urt  of  (Georgia.     July  2(S,  1898.) 
Appeal— Review. 
mils  ease  falls  within  the  rule  so  repeatec^ 
ly  announced  by  this  court,  and  now  embodied 
In  section  5585  of  the  Civil  Code,  relating  to 
the  first  grant  of  a  new  trial. 
(Syllabus  by  the  Court.) 

Error  from  superior  court,  Monroe  county; 
M.  W.  Beck,  Judge. 

Action  between  C.  O.  Goodwyne  and  John 
Bellerby.  From  a  grant  of  a  new  trial, 
Goodwyne  brings  error.    Affirmed. 

Robt  L.  Bemer,  for  plaintiff  in  error 
Steed  &  Wlmberly  and  CSabanlss  ft  Willing 
ham,  for  defendant  In  error. 

PER  CURIAM.   Judgment  affirmed. 

""""""^  (lOB  Qa.  261) 

WHITLEY  V.  BERRY. 
(Supreme  Court  of  Georgia.     Jnly  28,  1888.) 

ImJUROTION  —  HeABINO— EVIDEKOB — RBOBIVBK'— 

RioBT  TO  Assets. 

1.  l%ere  was  no  error,  at  the  interlocntoiy 
hearing  of  an  equitable  petition  for  aa  injune- 
tion  and  the  appointment  of  a  receiver,  in  re- 
fusing to  admit  in  evidence  aCBdavits  not.  "in- 
tituled In  the  cause."  and  net  shown  to  have 
been  taken  for  the  purpose  of  being  used  as  evi- 
dence therein. 

2.  When,  at  sndi  a  hearing,  the  parties  on 
both  sides  conceded  that  it  was  proper  to  ap- 
point a  receiver  to  take  charge  of  and  sell 
property  belonging  to  them  jointly,  and  divide 
Its  proceeds  between  them.  It  was  also  proper 
to  require  one  of  them  to  pay  over  to  me  re- 
ceiver money  in  his  hands,  arising  from  a  sals 
by  him  of  other  property,  which  bad  also  be- 
longed to  himself  and  the  other  person,  the 
title  to  which  they  had  derived  by  virtne  of 
the  same  transaction  as  that  by  which  they  ac- 
quired the  ownership  of  the  property  first  above 
mentioned;  it  further  appearing  that  there 
had  been  no  accounting  and  settiement  between 
them  as  to  the  property  so  sold. 

(Syilabas  by  the  (^nrt) 

Error  from  superior  court,  Sumter  county; 
Z.  A.  Littiejohn,  Judge. 

Action  by  M.  O.  Berry  agaiinst  O.  R.  Whit- 
ley. Judgment  for  plaintiff.  Defendant 
brings  error.    Affirmed. 

J.  A.  Ansley,  Jr.,  and  J.  F.  Watson,  tor 
I^alntiff  In  error.  E.  C.  Speer,  R.  E.  Lee,  and 
Shlpp  &  Sheppard,  for  defendant  in  error. 

LUMPKIN,  P.  J.  The  Ocmulgee  Brick 
Company  was  Indebted  to  Berry,  and  also  to 

Whitley.  At  a  sale  of  Its  property  under  an 
execution.  Berry  and  Whitiey  became  the 
purchasers,  and  thus  acquired  a  Joint  own- 
ership thereof.  Whitiey,  with  the  consent  of 
Berry,  afterwards  sold  a  portion  of  the  prop- 
erty, and  collected  the  proceeds  of  the  same. 
They  were,  however,  unable  to  agree  upon 
either  a  division  or  sale  of  the  remainder  of 
the  property.  In  this  condition  of  affairs. 
Berry  brought  a  petition  against  Whitiey  for 
the  appointment  of  a  receiver  to  take  charge 
of  and  dispose  of  the  imsold  projterty  thus 
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beld  In  common,  and  make  between  them  a 
division  of  Its  proceeds,  of  which  Berry,  In 
Us  petition,  claimed  a  specified  proportion. 
In  his  answer  Whitley  denied  Berry's  right 
to  such  a  proportion,  and  set  forth  his  version 
of  the  manner  In  which  the  proceeds  of  the 
property  owned  Jointly  by  them  should  be 
divided.  In  these  respects  the  parties  were 
widely  at  variance.  At  the  hearing  both 
agreed  that  the  appointment  of  a  receiver 
was  necessary  and  proper.  It  was  a  matter 
of  controversy,  however,  whether  Whitley 
should  be  required  to  turn  over  to  the  receiv- 
er  the  cash  received  for  the  property  which  he 
(Whitley)  had  sold.  It  was,  under  the  plead- 
ings, essential  to  a  fair  settlement  between  the 
parties  that  this  cash  be  taken  into  account. 
Whitley  offered  to  give  a  bond  to  account  for 
the  same.  Nevertheless,  In  the  order  appoint- 
ing a  receiver,  the  Judge  directed  him  to  pay 
over  to  the  receiver  a  portion  of  the  money 
derived  as  above  stated.  To  ttiis  much  of  the 
order  he  excepted. 

1.  The  question  of  practice  to  which  the 
first  headnote  relates  was  dealt  with  in  War- 
ren V.  Monnlsh,  VJ  Ga.  390,  23  S.  B.  823. 

2.  We  do  not  think  the  Judge  committed 
any  error  in  passing  the  order  above  men- 
tioned. The  object  of  the  receivership  was 
an  administration  of  all  the  assets  Jointly  be- 
longing to  the  plaintiff  and  the  defendant 
The  money  in  Whitley's  hands  was  as  much 
a  part  of  these  assets  as  any  other  item  of 
the  property,  and  In  no  view  of  the  matter 
had  Whitley  any  right  to  retain  in  bis  posses- 
sion any  greater  proportion  of  the  money  than 
would  Inevitably  fall  to  his  share  \ypoa  a 
proper  division  of  the  same.  His  offer  to  give 
a  bond  was  properly  regarded  by  the  Judge 
as  constituting  no  reason  for  allowing  him  to 
retain  In  his  possession  more  of  the  fund 
than  he  was  unquestionably  entitled  to  keep. 
The  prime  object  of  the  receivership  was  to 
make  a  division  of  all  the  Joint  assets  as  to 
which  there  was  a  dispute,  and  certainly  the 
Judge  was  right  in  declining  to  frame  his 
order  In  such  manner  as  to  deprive  the  receiv- 
tx  of  the  custody  and  control  of  a  portion  of 
these  very  assets.  In  short  the  receivership 
was  rightly  made  broad  enough  to  cover  ev- 
ery Item  oot  property  as  to  which  there  was  a 
controversy  between  the  parties.  Judgment 
affirmed.    All  the  Justices  concurring. 

(loe  Ga.  «B)  =— ■ 

WALDBSN  V.  WESTERN  UNION  TBJL.  00. 

(Supreme  Court  of  Qeorgla.     July  26,  1898.) 

Failcbs  to  Tbansmit  Tblbobah — Damages. 
In  an  action  against  a  telegraph  company, 
claiming  damages  for  failnre  to  transmit  a 
message  containing  an  order  (or  goods,  which 
had,  before  the  delivery  of  the  message  to  the 
telegraph  company,  been  sold  by  the  sender, 
tiie  profits  lost  by  the  failure  to  receive  the 
goods  are  not  too  remote  to  be  the  subject  of 
recovery. 

(Syllabas  by  the  (}onrt.) 

Brror  from  superior  court,  Glaacock  county; 
S.  Beeae^  Judge. 


Action  by  T.  A.  Walden  against  the  West- 
em  Union  Telegraph  Company.  Judgment 
for  defendant  Plaintiff  brings  error.  Re- 
versed. 

K.  J.  Hawkhis  and  T.  W.  Hardwick,  for 
plaintiff  in  error. 

COBB,  J.  Walden  sued  the  telegraph  com- 
pany in  the  Justice's  court  The  cause  of 
action  set  forth  In  the  summons  was  one 
claiming  "damages  in  the  sum  of  $85,  upon 
breach  of  contract  trust  and  doty,  for  that 
heretofore,  to  wit,  on  the  29th  day  of  Janu^ 
ary,  1897,  complainant  delivered  to  defend- 
ant's agent  at  Gibson,  Ga!|  a  message  to  be 
transmitted  to  the  Patapsco  Guano  Company, 
at  Augusta,  6a.,  and  the  defendant,  for  the 
consideration  of  35  cents,  agreed  to  do  It 
The  message  was  written  on  one  of  defend- 
ant's prhited  blanks,  and  was  as  follows: 
"35  cents  paid.  Gibson,  Ga.,  January  29tli, 
1897.  To  Patapsco  Guano  Co.,  Augusta,  Ga.: 
Ship  me  five  tons  Patapsco,  four  per  cent; 
three  two  per  cent;  three  Sea  OuIL  [Sign- 
ed] T.  A.  Walden."  It  was  averred  that 
the  message  was  not  transmitted,  and  that 
the  failure  so  to  do  was  due  to  gross  negli- 
gence, carelessness,  and  indifference  on  the 
part  of  the  telegraph  company,  and  that  by 
reason  of  such  failure  the  complainant  was 
damaged  In  the  sum  above  stated.  The  case 
was  appealed  to  the  superior  court,  and,  com- 
ing on  for  trial,  the  defendant  demurred  to 
the  summons  upon  the  ground  that  the  dam- 
ages claimed  were  too  remote  to  be  the  basis 
of  a  recovery.  Thereupon  the  plaintiff  offered 
an  amendment  as  follows:  "(Complainant 
was  a  guano  dealer  on  a  small  scale;  that 
he  had  no  house  in  which  to  store  his  guano, 
by  reason  of  which  he  was  forced  to  contract 
with  his  customers  for  sales  before  ordering 
the  guano  shipped;  that  complainant  had  con- 
tracted with  certain  farmers  for  the  sale  and 
delivery  to  them  of  15  tons  of  guano,  the 
same  to  be  delivered  on  a  certain  day;  that 
it  was  this  particular  15  tons  of  gruano  that 
complainant  incorporated  in  said  telegram 
(which  is  set  out  In  the  original  summons); 
and  that,  by  reason  of  said  telegram  not  be- 
ing transmitted  by  the  defendant  to  the 
Patapsco  Guano  Co.,  complainant  missed  the 
sale  of  the  said  15  tons  of  guano  to  the  par- 
ties  contracted  with,  thereby  losing  his  com- 
missions on  the  same,  to  his  damage  in  the 
sum  of  $46;  that  by  reason  of  defendant's 
failure  to  transmit  said  message  one  ton  of 
the  said  16  tons  of  guano,  when  the  same 
had  been  shipped  to  complainant  after  great 
delay,  got  wet,  could  not  be  sold  at  any  price, 
and  wasted  on  complainant's  hands,  to  his 
damage  in  the  sum  of  $16;  that  by  reason 
of  the  conduct  of  defendant  in  falling  to  trans- 
mit said  tdegram,  complainant's  guano  busi- 
ness was  closed  for  ten  days,  to  his  damage 
in  the  sum  of  $26;  that  defendant  has  acted 
In  bad  faith,  been  stubbornly  litigious,  and 
has  put  the  complainant  to  unnecessary  troo^ 
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ble,  expense,  and  delay,  necessitatlnjr  him  to 
employ  counsel  to  bring  this  suit,  to  bis  dam- 
age In  the  sum  of  125."  The  conrt  refused 
to  allow  the  amendment,  and  dismissed  the 
case.    This  ruling  Is  assigned  as  error. 

It  does  not  distinctly  appear  from  the  rec- 
ord whether  the  amendment 'was  refused  by 
the  court  on  the  ground  that  there  was  noth- 
ing to  amend  by,  or  whether  the  conrt  was 
of  the  opinion  that  the  subject-matter  of  the 
amendment  was  such  as  to  make  It  demur- 
rable. Nothing  like  the  particularity  requhred 
In  a  petition  to  the  superior  court  Is  neces- 
sary in  a  summons  issuing  from  a  Justice's 
court  It  is  declared  by  the  Civil  Code  that 
in  the  superior  court  "a  petition  showing  a 
plaintiff,  and  a  defendant,  and  setting  out 
Bofficient  to  Indicate  and  specify  some  par- 
ticular fact  or  transaction  as  a  cause  of  »a- 
tion,  is  oiough  to  amend  by.  The  Jurisdiction 
of  the  court  may  be  shown,  and  the  details 
and  circumstances  of  the  particular  transac- 
tion may  be  ampUfled  and  varied  by  amend- 
ment If  the  declaration  omit  to  allege  facts, 
essential  to  raise  the  duty  or  obligation  in- 
volved in  the  cause  of  action  which  was 
evidently  originally  intended  to  be  declared 
upon,  the  omitted  fact  may  be  supplied  by 
amendment"  Civ.  Code,  i  500&  Applying 
the  rules  laid  down  in  the  section  quoted  to 
the  case  under  consideration,  it  Is  apparent 
at  once  that  there  was  enough  in  the  sum- 
mons to  amend  by. 

The  next  matter  to  be  considered  Is  wheth- 
«r  the  amendment  was  demurrable  for  the 
reason  that  It  did  not  set  forth  sufficient 
facts,  tak«i  In  connection  with  the  original 
summons,  to  make  a  cause  of  action.  The 
nature  of  the  telegram  set  forth  In  the  orig- 
inal summons  was  such  as  to  put  the  tele- 
graph company  on  notice  that  the  message 
related  to  a  commercial  transaction,. and  that, 
therefore^  damages  might  be  the  result  of  a 
failure  on  their  part  to  comply  witb  their  con- 
tract to  transmit  the  message  properly,  and 
dellvo'  the  same  within  a  reasonable  time. 
The  amendment  set  forth  that  contracts  for 
the  sale  of  the  guano  ordered  in  the  telegram 
bad  already  been  made  with  the  customers 
of  the  plaintiff,  and  that,  on  account  of  the 
failure  on  the  part  of  the  telegraph  company 
to  transmit  the  message,  commissions 
which  would  have  accrued  to  the  plaintiff 
on  the  sales  thns  made  were  lost  to  him. 
In  the  case  of  Telegraph  Co.  v.  S^tman,  78 
Oa.  286,  It  was  held  that:  "Where,  by  rea- 
son of  the  failure  on  the  part  of  a  telegraph 
company  to  deliver  a  message  directed  to  a 
•Up  broker,  he  lost  a  contract,  by  which  he 
would  have  made  certain  commissions  bad 
tlie  menage  been  promptly  deUreted,  a  te- 
eorery  of  the  amount  of  such  commissions 
was  not  too  remote  or  speculative  a  measure 
of  damagea"  Following  the  principle  laid 
down  in  tlie  case  dted,  ttie  amendment  ot- 
fered,  so  far  as  it  claimed  damages  on  ac- 
count of  loss  of  commissions  which  would 
bars  accrued  on  oontncts  already  made  at 


the  time  the  message  was  delivered  to  the 
telegraph  company,  was  proper,  and  should 
have  been  allowed.  See,  also,  Civ.  Code,  {{ 
S708,  8790.  That  part  of  the  amendment  In 
reference  to  the  claim  for  counsel  fees  should 
also  have  been  allowed,  as  the  same  was 
sufficiently  broad  to  have  authorized  the 
proof  necessary  to  establish  the  claim  for 
damages  of  this  character.  The  other  dam- 
ages claimed  were  too  remote  to  be  the  basis 
of  a  recovery.  Judgment  reversed.  All  the 
Justices  concurring. 

(106  Qa.  293) 

BBMIS  et  ai.  V.  ARMOUR  PACKING  CO. 

et  aL 
(Supreme  Conrt  of  Georgia.     Joly  26,  U8&) 

EqDITT— RlOBT  TO  JURT  ThIAU 

There  is,  in  equity  cases,  no  constitutional 
tight  of  trial  by  jury  in  this  state;    but  sneb 
right,  so  far  as  it  exists,  is  statutory  only. 
(Syllabus  by  the  Oonrt) 

Brror  from  superior  court,  Wbltfleld  coun- 
ty; A.  W.  Flte,  Judge. 

Action  by  the  Armour  Packing  Company 
and  others  against  C.  C.  Bemls  and  D.  M. 
Peeplea  Judgment  for  plaintiffs,  and  de- 
fendants bring  error.    Affirmed. 

Jones,  Martin  &  Jraies  and  R.  J.  ft  J.  Me- 
Oamy,  for  plaintiffs  In  error.  J.  H.  MdiJean, 
Francis  Martin,  Martin  ft  White*  and  L  B. 
Shumate,  for  defendants  in  error. 

LUMPKIN,  P.  J.  The  Armour  Packing 
Company  and  others,  creditors  of  the  Wi  O. 
Peeples  Grocery  Company,  a  Tennessee  cor- 
poration, brought  an  equitable  petition 
against  It  and  against  G.  C  Bemis  and  D.  M. 
Pe^les  in  the  superior  court  of  Whitfield 
county.  The  caae  was  referred  to  an  auditor, 
to  whose  report  numerous  exceptions,  both 
of  law  and  of  fact,  were  filed.  The  court  sus- 
tained some  of  the  exceptions  of  law,  and 
overruled  the  others.  It  is  only  necessary  in 
this  connection  to  remark  that  none  of  the 
exceptions  sustained  by  the  conrt  were  vt 
sufficient  Importance  or  materiality  to  affect 
the  final  result;  nor  do  we  find  that  any  er> 
ror  was  committed  ki  overruling  the  remain- 
ing exceptions  of  law.  The  court  disapprov- 
ed all  the  exceptions  of  fact,  and  entered  a 
final  Judgment  in  favor  of  the  plaintiffs  be. 
low.  The  main  and  controlling  question  in 
the  case  arises  upon  the  refusal  of  tbe  Judge 
to  submit  to  a  Jury  the  exceptions  of  fa(*t 
filed  by  the  plaintiffs  ta>  Mxor  to  the  auditor's 
report  They  Insisted  In  the  trial  court,  and 
earnestly  contended  here,  that  It  was  their 
constitutional  right  to  have  these  exceptions 
of  fact  passed  upon  by  a  Jury.  It  was  urged 
that  in  so  far  as  the  act  of  December  18, 
1884  (Acts  1894,  p.  123),  providing  for  the  ap- 
pointment of  auditors,  prescribing  thdr  du- 
ties, etc.,  and  the  act  amendatory  tbenot,  ap- 
proved December  16,  1806  (Acts  1806,  p.  47), 
denied  the  right  of  trial  by  Jury  In  cases  Uke 
tbe  present;  tbey  were  uncMutitutloaal,  b^ 
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cause.  In  conflict  with  paragraph  1,  {  18.  art 
6,  of  the  consUtuUon  (Civ.  Code,  |  5876), 
which  dedares,  "The  right  of  trial  by  Jury, 
except  where  It  is  otherwise  provided  In  this 
constitution,  shall  remain  Inviolate,"  etc. 
This  is  no  new  question.  It  has,  in  one  way 
or  another,  been  before  this  court  cm  sev- 
eral occasions.  In  Mahan  y.  Cavender,  77 
Ga.  118,  a  majority  of  this  court  held  that  the 
right  to  Jury  trial  In  equity  caws  was  stat- 
utory only.  While  Chief  Justice  Jackson  did 
not  concur  in  this  view,  yet  the  decision  has 
stood  for  more  than  11  years,  and  the  gen- 
eral assembly  has  not  in  the  meantime  chos- 
en, though  It  had  the  power  to  do  so,  to  give 
a  right  of  Jury  trial  in  such  cases.  On  the 
contrary.  In  the  two  acts  above  cited  It  leg- 
islated In  the  other  direction.  Moreover,  the 
conclusion  announced  In  Mahan  v.  Cavender 
has  several  times  received  the  sanction  and 
approval  of  a  full  bench.  See  Poullaln  y. 
Brown,  80  Ga.  27,  5  S.  E.  107;  Mackenzie  y. 
Flannery,  90  Ga.  1500,  16  S.  B.  710;  Trust 
Co.  V.  Thurman,  B4  Ga.  735,  20  S.  E  141; 
Heam  v.  Laird  (Ga.)  20  S.  B.  073.  The  case 
last  referred  to  was  decided  by  the  present 
bench,  consisting  of  six  Justices,  and  all  con- 
curred. It  is  true  that  some  of  the  above- 
mentioned  cases  may  not  have  directly  and 
necessarily  called  for  a  decision  of  this  im- 
portant question,  but  all  of  them  at  least 
serve  to  show  that  this  court  has  given  the 
subject  much  consIdM'atlon,  and  has  steadily 
adhered  to  the  ruling  made  by  the  majority 
In  77  Ga.  We  do  not  care  to  reopen  the 
question,  or  to  enter  upon  a  further  discus- 
sion of  It.  We  believe  It  has  been  correctly 
decided,  and  therefore  leave  the  matter  as  It 
stands.    Judgment  affirmed. 

LITTLE,  J.  I  concur  upon  the  authority  of 
the  previous  decisions  of  this  court,  which  are 
binding  upon  me.  As  an  open  question,  I 
would  be  disposed  to  hold  that  the  plalntUfs 
In  error  had  a  constitutional  right  to  a  trial 
by  Jury  upon  the  Issues  presented  by  their 
exceptions 'of  fact  to  the  auditor's  report,  of 
which  they  could  not  be  deprived  by  legis- 
lative enactment 

a06  Oa.  610) 

WOODBTTFF  et  al.  v.  SWANN  et  al. 
(Supreme  Conrt  of  Georgia.     July  26,  1808.) 
Writ  of  Banoa  — Bili,  of  Excbptions  —  Dib- 

mBSAL. 

Where  the  certificate  made  by  the  Judge  to 
a  bill  of  exceptions  states  that  it  is  in  many 
respects  untrue,  and  points  out  particulars 
wherein  It  la  inaccnrate,  the  certificate  does  not 
conform  to  law,  and  the  writ  of  errw  must  be 
dismissed.  It  Is  not  the  office  of  the  certificate 
to  correct  errors  in  the  bill  of  exoepti(ws,  for 
the  same  should  not  be  certified  at  all  until 
tt  shall  have  been  made  to  speak  the  truth.  See 
Hawkins  ▼.  Mayor,  etc  «3a.)  SO  S.  B.  619. 

(Syllabus  by  the  Conrt) 

Brror  from  superior  coiirt>  Bartow  county; 
J.  &  Candler,  Judge. 


Action  between  W.  W.  Woodruft  and  oth- 
ers and  Stella  H.  Swann  and  others.  From 
the  Judgment  Woodruff  and  others  bring  er- 
ror.   Dismissed. 

J.  W.  Harris,  Jr.,  for  plaintiffs  In  error. 
John  W.  Akin,  for  defendants  In  error. 

FEB  CUBIAM.    Writ  of  error  dismissed. 


ao6  a».  610) 

GASB  T.  BBOTHBBTON. 
(Supreme  Court  of  (Georgia.    July  26,  1898.) 
Brkob — Bill  of  Bxokftions — Dismissai. 
When  the  recitals  of  fact  contained  in  a 
bin  of  exceptions  are  so  qualified  by  marginal 
notes  entered  thereon  by  the  Judge  that  this 
court  is  unable  to  know  with  certainty  what 
occurred    at    the    trial,    and    when,    moreorer, 
there  is  In  the  bill  of  exceptions  no  assignment 
of  error  upon  any  ruling  or   decision   of   the 
trial  court  the  writ  of  error  will  be  dismissed. 
(Syllabus  by  the  Court.) 

Error  from  superior  conrt,  Oatooaa  ooonty; 
George  F.  Gober,  Judge. 

Action  between  J.  P.  Case  and  O.  W. 
Brotherton.  From  the  Judgment,  Case  brings 
error.    Dismissed. 

W.  E.  Mann,  for  plalntUT  In  error.  Payne 
&  Tye  and  I.  E.  Shumate,  tot  defendant  In  er^ 
ror. 

PBB  (7DBIAM.    Writ  ot  error  dismissed. 


(Ue  Qa.  29S) 

TINSLBT  V.  BICE  ct  aL 

BIOB  et  a£  v.  TINSLBT. 

(Supreme  Court  of  <3eor^a.     July  26,  1898.) 

Lis  Pendens— Laches. 

L  The  protection  afforded  to  a  plaintiff  under 
the  doctnne  that  lis  pendens  is  notice  to  all 
the  world  may  be  lost  by  a  (allure  on  his  part 
to  prosecute  his  action  with  due  diligence. 

2.  Under  this  rule  the  auditor  in  the  present 
case,  in  any  view  of  the  evidence  introduced  be- 
fore him,  was  right  in  finding  and  reporting  that 
the  plaintifTs  dalm  of  titie  to  the  premises  ia 
dispute,  even  if  good  when  bis  petition  was 
originally  filed,  was,  so  far  as  the  main  defend- 
ant in  error  Is  concerned,  rendered  invalid 
against  her  by  his  own  laches  and  long  delay  in 
bringing  his  action  to  trial,  and  that  as  agamst 
him  the  tiUe  of  this  defendant  in  error  to  tiie 
land  in  dispute  was  good. 

(Syllabus  by  the  Conrt) 

Error  from  superior  court;  Bartow  county; 
A.  W.  Flte,  Judge. 

Snit  by  J.  J.  W.  Tlnsley  against  Ada  S. 
Bice  and  others.  Verdict  directed  In  favor  of 
defendants.  Both  parties  bring  error.  Judig- 
ment  on  main  bill  of  exceptions  affirmed,  and 
cross  bill  dismissed. 

T.  W.  Mllner  and  J.  W.  Harris,  for  plain- 
tiff. J.  M.  Neel  and  John  W.  Akin,  tor  ae- 
(endanta. 

LITTLE,  J.  The  plaintiff  In  error  filed  his 
bill  against  John  A.  (Crawford,  Mrs.  Eliza- 
beth Barna,  and  John  Underwood,  In  the  su- 
perior court  of  Bartow  county,  in  the  year 
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1887.  The  Bubject-matter  of  the  bill  was 
the  title  to  lot  of  land  No.  544  In  tbe  Seyen- 
teenth  district,  Third  Bection,  of  Bartow 
county,  to  which  complainant  claimed  title 
by  Tlrtne  of  a  conTeyance  from  Mrs.  Bama. 
The  prayer  of  the  bill  was  that  as  the  de- 
fendants, who  formerly  owned  the  legal  and 
equitable  title  to  the  lot,  bad  receiyed  and 
used  the  purchase  money  paid  to  them  by 
complainant,  the  court  decree  to  the  com- 
plainant a  good  and  sufficient  title  to  the  lot, 
and  that  the  defendants  be  required  to  pay 
rents  for  the  land  while  complainant  was  de- 
prlyed  of  possession  by  them,  and  that  de- 
fendants be  required  to  dellyer  to  complainant 
possession  of  the  lot;  that  if  legal  title  was 
found  to  exist  in  the  estate  of  George  W. 
Underwood,  of  which  John  A.  Crawford  was 
administrator,  and  the  other  defendants 
beirs  at  law,  the  estate  be  divided,  the  lot  of 
land  be  assigned  to  Mrs.  Bama,  and  that  sbe 
bold  the  same  in  trust  for  complainant,  and 
she  be  decreed  to  deliver  possession  to  com- 
plalpant  in  accordance  with  the  deed  there- 
tofore made  by  her;  that  the  defendants  be 
enjoined  from  taking  the  rents  and  profits 
of  the  land,  but  that  the  same  be  paid  oyer 
to  some  person  to  be  appointed  by  the  court 
to  receive  them.  The  defendants  answered 
this  bill  in  October,  1867.  The  record  shows 
that  the  injunction  was  granted  as  prayed 
for.  The  record  discloses  the  facts  that 
Crawford  (one  of  the  defendants)  died  in 
April  or  May,  1876;  that  B.  O.  Crawford  was 
soon  thereafter  appointed  administrator  of 
his  estate;  that  Elizabeth  Bama  died  testate 
In  1876,  and  her  son  B.  A.  Bama  qualified  as 
executor.  The  date  of  the  death  of  John  Un- 
derwood is  not  shown,  but  the  record  does 
•bow  that  Thomas  A.  Milam  was  appointed 
administrator  of  his  estate  in  1887.  The  rec- 
ord further  discloses  that  no  proceedings 
were  had  under  the  bill  and  answer  until 
February  7,  1890,  when,  on  application  of 
complainant,  James  T.  and  Ada  S.  Rice  were 
made  parties.  On  January  14, 1892,  T.  J.  Mi- 
lam, administrator  of  John  Underwood,  was 
made  a  party  defendant.  On  the  same  date, 
Bama,  executor  of  Bama,  was  also  made  a 
party  defendant.  It  Is  not  shown  that  Craw- 
ford's administrator  has  ever  been  made  a 
party.  After  James  T.  and  Ada  S.  Rice  were 
made  parties,  the  defendant  Ada  S.  Rice  an- 
swered; claimed  title  to  the  land  by  pre- 
scription, and  that  she  and  those  under 
whom  she  claimed  held  open,  notorious,  con- 
tinuous, and  peaceable  possession  of  the  land 
for  more  than  20  years  before  she  was  made 
a  party  In  said  suit  The  case,  by  order  of 
the  court,  was  referred  to  an  auditor  in  Feb- 
raary,  1896;  and  he  made  a  report.  In  which, 
among  other  things,  is  included  the  follow- 
ing: "On  the  let  of  June,  1881,  the  sheriff 
of  Bartow  oonnty  levied  a  fl.  fa.  of  Hardwick 
T.  Woflord  and  others,  and  other  fl.  fas. 
against  W.  T.  Wofford,  on  the  lot  of  land  in 
dispnte.  At  that  time  Wofford  was  in  pos- 
•esslon,  claiming  it  as  hla  own.    It  was  lev- 


ied on  as  the  property  of  Wofford,  and,  after 
being  duly  advertised,  was  sold  In  April, 
1882,  to  L.  B.  and  H.  L.  Wofford,  to  whom 
the  sheriff  made  a  deed,  under  which  they 
went  into  Immediate  possession.  That  L.  B. 
and  H.  L.  Wofford  were  bona  fide  purchas- 
ers, and  on  the  16th  of  June,  1883,  they  con- 
veyed the  same  to  Ada  8.  Bice;  having  In 
September,  1882,  made  to  her  a  bond  for  ti- 
tles, under  which  Mrs.  Rice  went  into  pos- 
session, and  remained  until  the  7th  of  Febru- 
ary, 1890,  when  she  was  made  a  party  de- 
fendant to  the  biU.  That  L.  B.  and  H.  L. 
Wofford  were  in  peaceable  possession  of  the 
land  from  the  time  they  purchased  it  up  to 
the  time  of  the  sale  to  Mrs.  Rice,"  etc.  The 
auditor  decided  that  title  in  Mrs.  Rice  was 
good  against  the  complainant;  that  a  decree 
should  be  taken  in  favor  of  the  defendants 
and  against  the  complainant.  To  the  audi- 
tor's r^ort  both  the  complainant  and  Mis. 
Rice,  respectively,  filed  exceptions  of  law 
and  fact,  which  the  court  overruled,  and  di- 
rected the  jury  to  render  a  verdict  finding 
in  favor  of  the  defendants;  and  a  decree 
was  entered  on  the  verdict  In  accordance 
therewith.  The  plaintiff  In  error  excepted, 
alleging  that  the  court  erred  in  disallowing 
his  exceptions  to  the  auditor's  report,  in  di- 
recting a  verdict,  and  in  rendering  the  de- 
cree. From  the  view  which  we  take  of  the 
case,  it  is  not  necessary  to  review  in  detail 
all  the  exceptions  of  fact  filed  by  the  com- 
plainant to  the  auditor's  report  We  have 
very  carefully  considered  all  of  the  excep- 
tions made,  and  examined  the  evidence  re- 
ported by  the  auditor  on  which  his  findings 
are  based;  but,  confining  ourselves  to  such 
as  we  consider  to  be  controlling  questions 
in  the  case,  we  omit  any  discussion  as  to  th6 
others. 

1.  The  fourth,  fifth,  and  sixth  excqvtlons  of 
law  filed  by  the  plaintiff  in  error  raise  the 
question  as  to  whether  the  pendency  of  the 
bill  filed  by  the  plaintiff  In  error  charged  the 
defendant  Rice  with  notice  of  the  claim  of  ti- 
tle to  the  lot  of  land  in  question  at  the  time 
she  purchased,  received  a  conveyance,  and 
entered  into  possession  of  the  same.  The  orig- 
inal bill,  asserting  the  title  to  be  in  the  com- 
plainant, was  filed  in  July,  1867,  and  was  an- 
cillary to  a  statutory  action  to  recover  posses- 
sion of  the  land  filed  by  the  complainant  on 
the  20th  of  Febraary,  1866.  The  date  of  the 
deed  executed  by  the  sheriff,  conveying  the 
Interest  of  W.  T.  Wofford  \a  the  land  to  L.  B. 
and  H.  li.  Wofford,  was  in  April,  1882,  while 
the  date  of  the  deed  from  the  latter  to  Mis. 
Rice  was  June  IS,  18SS;  Mn.  Rice  being  then 
in  possessiui  under  a  bond  for  titles  execute 
In  September,  1882.  The  question,  therOCore^ 
presented,  is  whether  the  pendency  of  the  ac- 
tion to  recover  possession  of  the  lot  of  land 
and  the  ancillary  bill  filed  by  the  comidaln- 
ant  charged  the  Messrs.  Wofford  and  Mrs. 
Rice  with  notice  of  the  complainant's  claim 
of  title.  Section  3986  of  the  Civil  Code  de- 
clares that  a  pending  salt  is  a  genu-al  notice 
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of  an  equity  or  claim  to  all  the  world  from 
the  time  the  petition  is  filed  and  docketed. 
Ub  pendens,  whicb  1b  defined  to  be  the  Jurls- 
dlotlon,  power,  or  control  which  the  court  ac- 
quires over  the  property  Involved  in  the  suit 
pending  the  continuance  of  the  action,  and 
until  its  final  Judgment  therein,  has  for  Its 
object  the  keeping  of  the  subject  or  res  with- 
in the  power  of  the  court  until  the  Judgment 
or  decree  shall  be  entered,  and  thus  to  make 
it  poaalble  for  courts  of  Justice  to  give  efFect 
to  their  Judgments  and  decrees.  13  Am.  & 
Eng.  Enc  Law,  pp.  868,  870,  and  authorities 
cited.  In  order  that  there  may  be  an  eftect- 
Ive  lis  pendens,  the  property  lnv<dved  must 
be  of  a  character  to  be  subject  to  the  rule, 
the  court  must  have  Jurisdiction  both  of  the 
person  and  the  res,  and  the  property  Involved 
must  be  sufficiently  described  In  the  plead- 
ings. Ben.  Lis.  Fend.  153.  Notice  by  Us 
pendens  is  said  to  commence  at  the  point  of 
time  at  which  the  court  first  acquires  Juris- 
diction, and  to  terminate  at  the  point  of  time 
at  which  the  court  ceases  to  have  full  Juris- 
diction. 13  Am.  &  £bg.  Enc.  Law,  p.  883. 
But,  while  our  Code  declares  that  a  pending 
suit  is  a  general  notice  of  an  equity  or  claim. 
It  does  not  provide  In  all  cases  that  one  who 
purchases  property  Involved  in  such  suit  is 
necessarily  afTected  by  the  decree  rendered 
therein.  The  provision  of  the  section  (3936, 
supra)  la  that  if  such  pending  suit  is  duly 
prosecuted,  and  is  not  collusive,  one  who  pur- 
chases pending  the  suit  Is  affected  by  the  de- 
cree rendered  therein.  In  order,  therefore,  to 
charge  a  purchaser  with  notice  under  the  law 
of  lis  pendens.  It  is  necessary  to  Inquire  what 
legal  eCTect  should  be  given  to  the  words 
"duly  i»rosecuted,"  which  we  find  In  thie  stat- 
ute. The  role  laid  down  la  that,  for  the  lis 
pendens  to  retain  its  vitality  and  binding 
force  as  against  innocent  pendente  lite  pur- 
chasers. It  la  essential  that  there  shall  have 
been  a  "full  prosecution"  of  the  cause  from 
the  commeacement  to  the  final  termination 
thereof.  In  order  that  there  may  be  said  to 
have  been  a  full  prosecution  of  the  suit,  It 
must  appear  that  there  has  been  no  such  neg- 
ligent "Intermission"  as  may  appear  to  be  in- 
excusable, and  whi(^  cannot  be  satisfacto- 
rily explained.  13  Am.  &  Eng.  Enc.  Law,  p. 
889.  The  rule  that  a  purchaser  pendente  lite 
of  the  subject  of  the  litigation,  if  he  buys  in 
good  faith  and  without  actual  notice  of  the 
claims  of  the  litigants,  is  not  affected  by  the 
pending  suit,  unless  the  suit  has  been  prose- 
cuted with  due  diligence,  was  fint  formulat- 
ed by  Lord  Bacon,  and  la  stated  by  him  in 
the  following  language:  "No  decree  bindeth 
any  that  cometh  in  bona  fide  by  conveyance 
from  the  defendant  before  the  bill  exhibited, 
and  Is  made  no  party,  neither  by  bUl  nor  the 
order;  but  where  he  comes  in  pendente  lite, 
and  while  the  suit  Is  In  full  prosecution,  and 
without  any  color  of  allowance  or  privity  of 
tiie  court,  there,  regrularly,  the  decree  bind- 
eth; but  If  there  were  any  intermission  of 
BUlt,  or  the  court  made  acanainted  witb  the 


conveyance,  the  court  Is  to  give  order  upon 
the  special  matter  according  to  Justice."  Or- 
dinance 12  in  Chancery,  15  Bacon's  Works, 
353.  It  is  uniformly  held  that,  In  order  that 
a  purchaser  i>endente  lite  may  be  affected  by 
the  lis  pendens,  the  suit  must  be  prooecuted 
In  good  faith,  witb  all  reasonable  diligence, 
and  without  unnecessary  delay,  and  that  the 
question  of  reasonable  diligence  in  proaecnt- 
lug  the  suit  must  depend  upon  the  drcnm- 
Btances  of  each  case.  2  Pom.  Eq.  Jur.  i  634; 
1  Freem.  Judgm.  {  202;  Wade,  Notice,  S  350; 
Ben.  Lis.  Pend.  §i  100-102  et  seq.  It  Is  like- 
wise held  that  a  continuous  or  full  prosecu- 
tion does  not  require  that  the  suit  be  brought 
to  a  close  within  any  limited  time,  or  that 
given  steps  shall  be  taken  In  the  course  of 
the  prosecution  of  the  cause  within  any  lim- 
ited period,  but  that  the  rule  simply  contem- 
plates that  the  suit  shall  be  prosecuted  with- 
out sach  negligent  intermission  as  may  be 
shown  to  be  Inexcusable,  or  as  shall  not  be 
satisfactorily  explained,— a  reasonable  excuse 
for  delay  being  always  available  to  keep  the 
lis  pendens  in  life.  Ben.  Lis  Pend.  K  100- 
102;  18  Am.  &  Bug.  Enc.  Law,  p.  888.  Willie 
It  is  true  that  the  question  as  to  whether  or 
not  an  intermission  of  prosecution  has  oc- 
curred, which  shall  be  fatal  to  the  continuity 
of  the  lis  pendens,  depends  upon  the  facts  of 
each  case,  it  has  been  well  said  that  It  will 
not  do  to  concede  to  the  courts  the  dlscretlMi, 
In  passing  collaterally  upon  the  validity  of 
Judgments  and  decrees  about  which  there  la 
a  contention  in  respect  to  whether  or  not  Us 
pendens  was  or  was  not  lost  for  want  of  full 
prosecution,  to  determine  such  qnestI<Mi  Inde- 
pendent of  some  rule  of  decision,  as  such  a 
course  would  be  exceedingly  dangerous.  The 
ground  upon  which  to  place  the  invalidity  of 
lis  pendens  for  a  failure  to  take  action  In 
pending  suits  for  want  of  full  prosecution  !• 
not,  as  In  many  cases  seems  to  be  supposed, 
negligence,  merely  as  such,  but  estoppel,  as 
warranted  by  such  negligence  and  other  con- 
duct on  the  part  of  those  seeking  the  enf6rce- 
ment  ot  Us  pendens.  Were  the  InvaUdity  of 
lis  pendens  based  upon  the  ground  of  negli- 
gence alone,  power  would  be  left  In  the  courts 
to  say  In  each  Instance  what  is  and  what  is 
not  such  negligence  as  should  InvaUdate  Us 
pendens.  It  would  thus,  in  effect,  make  it  a 
question,  the  decision  of  wbldi  would  rest 
In  the  discretion  of  the  court  If  the  princi- 
ple of  estoppel  is  applied  to  such  cases,  the 
court  wlU  have  for  a  rule  of  decision  the  es- 
tablished doctrines  of  the  )aw  of  estopp^  In 
order  to  constitute  estoppel  by  conduct,  there 
must  concur— First,  a  false  representation  or 
concealment  of  facts;  second,  that  it  must 
be  within  the  knowuidge  of  the  party  mak- 
ing the  one  or  concealing  the  other;  third, 
the  person  affected  thereby  must  be  ignorant 
of  the  truth;  fourth,  the  person  seeking  to 
Influence  the  conduct  of  the  other  must  act 
IntentionaUy  for  that  purpose;  and,  fifth,  per^ 
sons  complaining  shaU  have  been  Induced  to 
act  by  reason  ot  such  conduct  of  the  other. 
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In  Tfaaalng  npon  this  question  of  negligent 
prosecQtlona,  the  court  may  well,  la  applying 
tbeae  dements,  aasume  It  to  be  the  duty  of 
every  complainant  to  make  full  prosecution 
of  salts,  and  that  third  parties  have  a  right 
to  expect  and  believe  that  such  diligence  has 
been  used,  and,  in  the  absence  of  Information 
to  the  contrary,  treat  the  fact  of  nonprose- 
cntlon  of  snlts  as  fraudulent  concealment  on 
the  part  of  plalntlfTs,  with  their  knowledge 
and  Intention.  Ben.  Lis  Pend.  S  100,  citing 
Bigelow,  Estop,  p.  480;  13  Am.  ft  Eng.  Snc. 
Law,  pp.  890,  881.  In  the  case  of  Petree  y. 
Bell,  2  Bush.  62,  it  was  held  that  a  delay  of 
two  years,  without  a  step  taken  In  the  case, 
or  a  motton  made  indicating  an  Intention  to 
prosecute  the  suit,  in  the  absence  of  any  ex- 
cuse or  satisfactory  reason  for  the  delay,  is 
such  gross  and  culpable  negUgence  as  to  de- 
stroy the  force  of  the  lis  pendens.  In  the 
case  of  Bybee  y.  Summers,  4  Or.  861,  it  is 
said  that,  to  glye  efTect  to  lis  pendens,  the 
suit  should  be  prosecuted  with  such  diligence 
as  to  give  the  proceedings  some  degree  of 
notoriety,  and  that  a  delay  of  Ave  years  to 
prosecute  a  suit  was  such  unreasonable  de- 
lay as  to  invalidate  lis  pendens.  In  the  case 
of  Mann  t.  Roberts,  11  Lea,  57,  a  delay  of 
five  years  waa  held  to  invalidate  the  lis  pen- 
dena  In  the  case  of  Erhman  v.  Kendrlck,  1 
Mete.  (Ky.)  146,  suit  was  bronght  In  1862  to 
enforce  a  mechanic's  lien,  which  was  ready 
for  hearing  In  1863.  In  1856  the  lien  debtor 
mortgaged  the  property.  In  1857,  when  the 
mortgage  was  sought  to  be  foreclosed,  the 
bolder  of  the  mechanic's  lien  claimed  pri<»1ty. 
It  was  held  that  this  priority  was  lost  be- 
cause no  action  bad  been  taken  to  enforce  it 
tor  four  years.  In  the  case  of  Fox  v.  Beeder, 
28  Ohio  St  181,  where  a  bill  waa  Sled  in  1842 
to  foreclose  a  mortgage,  the  case  went  to  a 
decree,  was  referred  to  the  master  to  report, 
and  an  order  of  sale  was  made;  but  no  step 
was  taken  in  the  case  for  27  years,  when  the 
suit  was  dismissed  for  want  of  prosecution, 
and  reinstated.  The  purchaser  Jbad  been  in 
possession  under  his  purchase,  holding  ad- 
versely, for  21  years,  and  had  made  valuable 
Improvements.  It  was  held  that  the  lis  pen- 
dens could  not  avalL  So,  too.  In  the  case  of 
GoBSom.  V.  Donaldson,  18  B.  Mon.  237,  where 
a  like  ruling  was  made,  it  appeared  that  the 
purchaser  went  into  adverse  possession  after 
flnal  decree,  bad  continued  there  more  than 
20  yeais,  and  had  made  valuable  improve- 
ments. A  like  ruling  was  made  in  the  case 
of  Kinsman  v.  Kinsman,  1  Buss.  &  M.  817, 
where  it  appeared  that  a  decree  which  was 
substantially  final  had  been  rendered,  but 
some  act  remained  to  be  done  to  carry  It  Into 
execution.  No  attempt  was  made  to  ezecnte 
the  decree  for  more  than  27  years,  during 
which  time  the  purchasers  held  adverse  pos- 
session, and  bad  erected  valuable  improve- 
ments. 

2.  It  wonld  seem  from  what  has  been  said 
that,  if  one  who  purchases  pending  the  suit 
is  not  to  be  affected  by  constructive  notice 
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under  the  law  of  Us  pendens  unless  the  suit 
be  duly  prosecuted,  then  the  finding  of  the 
auditor  was  correct  in  this  case.  As  shown 
above,  the  original  defendants  all  died  wltb- 
In  a  few  years  after  the  institution  ot  the 
original  action,— Orawford  in  1875,  Mrs.  Bar- 
na  In  1876,  and  John  Underwood  before  the 
year  1887.  The  representative  of  Orawford 
has  never  yet  been  made  a  party.  The  ex- 
ecutor of  Bama  was  not  made  a  party  un- 
til 1892,-16  years  after  her  decease.  It  is 
true  that  Mrs.  Rice  was  made  a  party  in  1890, 
but  from  1876  to  1890  two  proper  parties  had 
not  been  made.  It  is  difficult  to  assign  this 
delay  to  any  other  cause  than  the  laches  of 
the  plaintiff  In  error.  The  representatives  of 
the  deceased  defendants  had  all  been  prompt- 
ly appointed,  and  nothing  was  required  npon 
the  part  of  the  plaintiff  to  speed  his  suit,  ex- 
cept to  nkake  parties.  If  there  Is  a  case  which 
may  not  be  said  to  have  been  duly  prosecuted, 
this  Is  the  case;  and,  unless  it  was  duly 
prosecuted,  the  defendant  Mrs.  Rice  was  pro- 
tected In  her  purchase  from  the  constructive 
notice  of  Us  pendens.  It  may  be  stated,  how- 
ever, that  the  delay  was  subject  to  explana^ 
tlon;  but  the  only  attempt  In  thft  way  of  ex- 
planation which  we  find  in  the  record  is  in 
the  evidence  of  the  plaintiff  himself,  who 
says:  "I  have  tried,  almost  every  court,  to 
get  my  case  up  for  trial.  1  had  every  coun- 
sel In  the  case  who  came  Into  It  after  It  was 
brought  Judge  James  Mllner  was  one;  also, 
Judge  Dawson  A.  Walker;  also,  the  present 
Judge  Mllner,  and  Ods.  Wat  Harris  and  War- 
ren Aiken.  I  have  tried  all  the  time  to  get 
a  trial  of  the  case.  I  commenced  the  case  in 
1864,  and  employed  first  Judge  James  Mllner, 
then  Oeneral  Wofford.  John  W.Wofford  was 
also  my  lawyer.  He  left  here  In  1877.  I  do 
not  know  when  Oeneral  Wofford  quit  being 
my  lawyer.  I  do  not  know  what  he  quit  for. 
I  had  no  falling  out  with  him.  He  may 
have  qnlt  being  my  lawyer  because  he 
thought  there  was  no  money  in  It  I  paid 
him  nothing.  General  Wofford  quit  the  case. 
1  did  not  rely  on  him  after  he  quit  the  case. 
I  got  Judge  Parrott  next,  who  represented 
me  untn  he  went  on  the  bench.  The  present 
Judge  Mllner  took  Parrotf  s  place,  and  rep- 
resented me  nntil  he  went  on  the  bench. 
Since  then,  Aiken  and  Harris  took  his  place. 
Judge  Walker  came  tnto  the  case  after  Judge 
Parrott  went  on  the  bench,  and  represented 
me  untn  bis  death,  which  was  three  or  four 
years.  I  urged  my  lawyers  all  the  time  to 
hsve  parties  made  to  the  case  so  that  it 
could  be  tried.  Don't  know  what  my  lawyers 
did  In  the  matter."  In  no  view  could  this 
explanation  be  a  satisfactory  account  of  the 
delay.  Something  over  30  years  elapsed  from 
the  time  the  complainant  says  he  commenced 
his  case  until  the  trial,  and  during  a  great- 
er portion  of  this  time  the  case  was  wlth- 
ont  parties  owing  to  the  laches  of  the  plain- 
tiff. It  will  not  answer  for  him  to  say  that 
he  did  not  know  what  bis  attorneys  did  In  the 
matter.    It  was  his  busineH  to  know  and  hia 
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buslnesa  to  bare  his  case  prepared  for  triaL 
R  was  incumbent  on  lilm  to  aee  that  his  at- 
torneys gave  the  case  proper  attention,  and, 
if  he  permitted  them  to  neglect  it,  he  can- 
not claim  rights  which  are  only  given  to  the 
tfllgent  who  duly  prosecute  their  cases  when 
they  Toluntarlly  bring  them  into  court;  and 
we  are  constrained  to  hold  that,  so  fax  as 
It  is  contended  that  the  defendant  Rice  was 
affected  at  the  time  she  obtained  a  convey- 
ance to  the  land  with  actual  notice  of  the 
claim  of  title  by  the  plaintiff  in  this  case,  that 
contention  must  fall,  and  the  defendant  Rice 
must  also  be  held  unaffected  with  conMruct- 
ire  notice  of  the  pending  salt  There  was 
no  eror  in  refusing  to  approve  the  exceptions 
of  fact,  nor  in  refusing  to  sustain  the  excep- 
tions of  law  filed  by  the  plaintiff  in  error. 
Judgment  on  main  bill  of  exceptions  affirmed, 
Cross  UU  dismissed.  All  the  Justices  concur- 
ring. 

(106  Ga.  2G8) 

CAKE  T.  HOUSTON  GUANO  &  WARB- 

HOUSB  CO. 

(Supreme  Court  of  Georgia.     July  26,  1898.) 

RBFUTIM  —  FOKTHCOUINO  BoNO  —  Bbbaoh  —  D>- 

rBNSBS. 

1.  In  an  action  for  an  alleged  breach  of  « 
forthcoming  bond  executed  under  the  provi- 
sions of  gection  2766  of  the  Civil  Code,  the 
obligors  are  liable  for  the  full  value  of  the 
property  replevied,  if  it  does  not  exceed  the 
amount  of  the  mortgage  debt,  or,  in  case  it 
does  exceed  such  debt,  then  in  a  sum  equal  to 
tiie  latter,  unless  they  show  affirmatively  that 
their  failure  to  return  the  property  when  called 
for  by  the  levying  officer  was  caused  by  the  act 
of  God,  and  was  in  no  wise  the  result  of  their 
conduct  or  negligence. 

(a)_  In  such  a  caae^  where  the  property  re- 
plevied consisted  of  live  stock,  and  the  defend- 
ants introduced  evidence  tending  merely  to 
show  that  such  live  stock,  while  in  the  posses- 
sion of  the  principal  obligor,  had  died,  and 
there  was  no  evidence  going  to  show  that  such 
death  was  caused  by  the  act  of  God  and  was  in 
no  wise  the  result  of  their  conduct  or  negli- 
gence, a  verdict  for  the  plaintiff  for  the  value 
of  the  property,  which  did  not  exceed  in  amount 
the  mortgage  debt,  was  not  contrary  to  law  or 
to  the  evidence. 

2.  The  charges  complained  of,  when  taken  in 
connection  with  the  entire  charge,  were  not 
erroneous;  the  charge,  as  a  whole,  fairly  and 
fully  submitted  to  the  Jury  the  issues  involved; 
and  no  sufficient  reason  appears  why  the  dis- 
cretion of  the  presiding  judge  in  oveiruling  the 
motion  for  a  new  trial  should  be  disturbed. 

(SyUabus  by  the  Court) 

Error  from  superior  court,  Crawford  conn- 
ty;  W.  H.  Felton,  Jr.,  Judge 

Action  by  the  Houston  Guano  &  Warehouse 
Company  against  W.  P.  Carr  and  othera. 
Judgment  for  plaintiff.  Defendant  Carr  bring* 
oror.    AflSnned. 

R.  D.  Smith,  for  plaintiff  In  error;  Ik  U 
Brown,  for  defendant  In  error. 

UTTLB,  J.  Lockhart,  u  principal,  and 
Carr,  mm  security,  executed  a  forthcoming 
bond,  the  condition  of  which  was  that  two 
mnlea  which  had  been  levied  on  as  the  prop- 
erty of  tb«  principal,  imder  a  mortgage  fl.  Ca. 


against  him,  to  which  he  had  Interposed  an 
affidavit  of  illegality,  should  be  turned  over 
by  him  to  the  levying  officer  in  case  the 
issue  should  be  determined  against  him.  The 
illegality  was  dismissed,  and  the  fl.  fa.  or- 
dered to  proceed,  and  the  mules  were  ad- 
vertised for  sale  by  the  sheriff,  but  were  not 
forthcoming  on  the  day  of  sale,  having  died 
before  that  time.  The  plaintiff  in  execution 
brought  suit  against  the  principal  and  the 
surety  on  the  bond,  and  the  defendants  filed 
a  plea  setting  up  that  the  death  of  the  mnles 
was  the  act  of  God,  and  was  due  to  no  fault 
or  negligence  on  their  part  The  evidence 
upon  which  the  defendants  relied  to  show  tbe 
death  of  the  mules,  and  their  consequent  re- 
lease of  liability  under  the  forthcoming  bond, 
is  aa  follows:  J.  U  Hammett  testified:  "One 
of  the  mules  was  killed  by  lightning,  one  died 
with  blind  staggers,  and  two  more  In  the 
pasture  in  a  swamp."  R.  H.  Lockhart,  Jr., 
testified  that:  "One  of  the  mules  mortgaged 
was  killed  by  lightning  before  the  levy.  One 
died  with  blind  staggers.  The  other  two 
died  in  a  swamp  In  the  pasture.  Tbe  pas- 
ture was  a  good  one.  A  fine  crop  of  com 
and  peas  bad  been  raised  that  year,  and  there 
was  also  a  fine  crop  of  hay.  The  mules  wen 
in  bad  condition.  My  father  turned  them  In 
there  to  fatten  them  up."  W.  P.  Carr,  one 
of  the  defendants,  testified:  "Oije  of  tbe 
mules  died  with  blind  staggers.  Two  were 
turned  In  a  swamp  in  a  pasture.  It  was  a 
fair  ,pasture,  and  there  was  other  stock  In 
there.  Mr.  Lockhart  gave  good  attention  to 
the  mules,  and  kept  com  in  the  trough  In  the 
pasture  all  the  time.  They  died  in  the  pas- 
ture. I  do  not  know  what  was  the  matter 
with  them.  They  took  sick  and  died.  I  do 
not  know  what  attention  these  mulea  re- 
ceived, as  I  do  not  Uve  with  Lockhart  I 
saw  Lockhart  carry  com  down  there."  A. 
T.  Simley  testified:  "One  of  the  mules  died 
with  blind  staggers.  The  other  two  died  In 
the  pasture."  There  was  a  verdict  for  the 
plaintiff  for  $100.  The  defendants  made  a 
motion  to  set  aside  the  verdict  and  for  a 
new  trial;  and,  on  this  motion  being  over- 
ruled, Carr,  one  of  the  defendants,  excepted, 
and  assigns  as  error  the  refusal  of  the  court 
to  grant  a  new  trial  on  tbe  grounds  set  oat 
in  the  motion.  The  first  three  grounds  of 
the  motion  are  that  tbe  verdict  la  contrary 
to  evidence;  agralnst  the  weight  of  evidence; 
is  contrary  to  law  and  the  principles  of  equity 
and  Justice. 

The  bond  given  In  this  case  was  baaed  on 
the  provisions  of  section  2766  of  the  Civil 
Code,  and  the  condition  of  the  bond,  as  pro- 
scribed by  that  statute,  la  that  the  property 
replevied  shall  be  returned  when  called  for 
by  the  levying  officer.  A  failure  to  retam 
the  proper^  causes  a  breach  of  tbe  bond, 
unless,  as  has  been  held  by  the  court,  a  re- 
turn was  prevented  by  the  act  of  God.  Such 
was  the  plea  of  the  defendants,  and  the  evi- 
dence reported  above  la  what  is  relied  on  to 
sustain  that  plea.    We  do  not  deem  that  evl< 
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dence  snffldent  to  prevent  a  recovery  In  the 
case.  In  the  case  ot  Young  v.  Waldrip,  91 
Ga.  766,  18  S.  E.  23,  which  was  a  suit  on  a 
replevy  bond  given  under  the  same  statute 
for  the  forthcoming  of  a  mule,  by  a  person 
who  had  Interposed  a  claim,  executed  a  bond, 
and  replevied  the  property,  the  evidence  In 
relation  to  the  death  of  the  mule  was  to  the 
effect  that  the  mule  was  killed  by  having  Its 
leg  broken  by  stepping  In  a  post  hole  which 
was  concealed  by  an  overgrowth  of  grass, 
from  which  the  mule  died,  without  fault  or 
negligence  on  the  part  of  the  obligor  or  surety 
on  the  bond,  and  without  the  fault  of  any 
other  person.  In  that  case  the  court  ruled 
that:  "When  the  claimant  takes  the  property 
in  his  possession,  he  Is  responsible  for  Ita 
care  and  safe-keeping;  and,  If  It  Is  Injured 
or  wasted  while  In  his  possession.  It  Is  at  hla 
risk.  If  it  Is  a  live  animal,  and  dies  while 
In  his  possession,  he  Is  responsible  for  Its 
value,  unless  he  can  show  that  his  death  was 
caused  by  the  act  of  God,  and  Is  In  no  Wise 
the  result  of  his  own  conduct  We  are  clear 
that  nothing  else  than  this  will  or  ought  to 
excuse  the  claimant  for  a  nonprodnctlon  of 
the  property  according  to  the  terms  of  the 
bond."  The  court  then  rules  as  a  matter  of 
law  that  the  falling  of  the  animal  into  a  bole 
overgrown  and  concealed  with  grass,  if  It 
occurred  on  the  premises  of  the  per8(m 
chargeable,  Is  not  the  act  of  God,  and  wlU 
not  relieve  the  claimant  from  producing  the 
mule  under  his  contract  That  case  rules  the 
one  at  bar.  The  plaintiff  In  error  was  re- 
^Mnslble  for  the  care  and  safe-keeping  of 
the  animals  which  he  had  agreed  to  produce 
when  called  on  to  do  so.  The  value  of  the 
ffnimni  which  was  stricken  by  lightning,  as 
■hown  by  the  proof,  is  not  involved  in  this 
case.  The  evidence,  at  best  establishes  the 
facta  that  one  of  the  animals  died  with  a 
disease  known  as  "blind  staggers,"  and  that 
two  more  died  in  a  pasture  In  a  swamp,  that 
the  pasture  was  a  fair  one,  and  that  a  crop 
of  corn  and  peas  bad  been  raised  that  year 
on  the  land  which  furnished  the  pasture.  The 
proof  is  otherwise  silent  as  to  the  cause  of 
the  disease,  and  the  care  and  attention  which 
the  animals  received  from  the  obligors.  This 
testimony  is  not  sufDcient  to  show  that  the 
death  of  the  animals  did  not  result  from  im- 
proper  care  and  attention  on  the  part  of  the 
principal  obligor,  in  whose  possession  the 
mules  were  suffered  to  remain  after  the  exe- 
cution of  the  bond;  and  in  our  Judgment  the 
verdict  of  the  Jury  la  authorized  by  law,  and 
is  In  accord  with  the  evidence. 

X  The  remaining  groimds  of  the  motion  for 
a  new  trial  consist  in  ^ceptlons  to  different 
parts  of  the  charge  given  to  the  Jury  by  the 
court  We  have  carefully  examined  the  ex- 
tracts which  are  alleged  to  be  error,  in  con- 
nection with  the  entire  charge;  and  in  our 
opinion  no  error  was  committed  in  the  diar- 
ges  so  excepted  to,  when  they  are  construed 
with  other  parts  of  the  charge.  Judgment 
affirmed.    All  the  Justices  concurring. 


(106  Ga.  m.) 
OBORGIA  S.  ft  F.  RY.  CO.  v.  JOSSEY. 
(Supreme  Court  of  Georgia.  July  26,  1898.) 
Nbolioence  of  Sbrvant — Liability  to  Master. 
When  a  baggage  master  on  a  railroad  train 
has  been  intrusted  with  a  trunk,  to  be  deliv- 
ered to  the  company's  agent  at  a  certain  station 
on  its  road,  and  negligently  carries  the  same 
beyond  this  point,  and  delivers  It,  in  the  exer- 
cise of  his  own  discretion,  and  without  authori- 
ty of  the  company,  to  its  agent  at  another  sta- 
tion, to  be  returned  to  the  proper  place,  such 
baggage  master  is  liable  to  the  company  for 
the  loss  it  sustained  in  consequence  of  the  trunk 
being  stolen  from  the  custody  of  such  agent, 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Bibb  county; 
W.  H.  Felton,  Jr.,  Judge. 

Action  by  B.  M.  Jossey  against  the  Georgia 
Southern  &  Florida  Railway  Company. 
Judgment  for  plaintiff.  Defendant  brings  er- 
ror.   Reversed. 

Hall  &  Hardeman  and  Smith  ft  Jones,  for 
plaintiff  in  error.  R.  K.  EUnes  and  Ouerry 
&  Hall,  tor  defendant  in  error. 

COBB,  J.  Jossey  sued  the  Georgia  Southern 
ft  Florida  Railway  (^mpany  upon  an  accoimt 
for  services  rendered  as  baggage  master  and 
flagman.  The  defendant  admitted  that  it  be- 
came Indebted  to  the  plaintiff  as  alleged,  but 
pleaded  as  a  set-off  that  plaintiff  was  due  It  a 
sum  larger  than  the  amount  sued  for,  by  rea- 
son of  the  fact  that,  while  in  the  employ- 
ment of  the  defendant  as  baggage  master, 
plaintiff  was  Intrusted  with  the  trunk  of  a 
passenger,  to  be  delivered  at  Sparks,  a  place 
on  the  defendant's  line  of  road,  and  by  rear 
son  of  his  negligence  the  trunk  was  not  de- 
livered at  Sparks,  but  was  carried  on  and 
left  at  another  station,  where  it  was  stolen, 
and  the  defendant  became  liable  to  the  pas- 
senger for  the  value  of  the  trunk,  and  that 
defendant  had  paid  in  discharge  of  that  lia- 
bility the  amount  pleaded  as  a  set-off.  It  ap- 
pears from  the  evidence  that  Sparks  Is  a  sta- 
tion on  the  defendant's  railway  situated  be- 
tween Cordele  and  Valdosta,  and  that  there 
are  several  stations  between  Sparks  and  Val- 
dosta. The  trunk  was  delivered  to  the  plain- 
tiff at  Ciordele,  and  It  was  his  duty  to  deliver 
it  at  Sparks.  He  failed  to  do  this,  according 
to  his  own  admission,  by  mistake,  and  car- 
ried it  to  Yaldosta,  where  he  delivered  it  to 
the  agent  of  the  railway  company.  The 
trunk  was  left  upon  the  platform  of  the  de- 
pot, and  was  stolen,  and  the  company  was 
compelled  to  pay  to  the  passenger  its  value. 
It  was  admitted  at  the  trial  that  the  com- 
pany had  rendered  Itself  liable  to  the  pas- 
senger, and  that  the  amount  of  the  set-off 
was  the  amount  which  had  been  paid  by  It 
to  the  passenger.  There  was  no  evidence  go- 
ing to  show  that  the  baggage  master  had  au- 
thority to  deliver  baggage  to  any  other  agent 
than  the  one  In  charge  at  the  place  at  which 
the  baggage  ought  to  have  been  delivered,  or 
that  he  had  authority  to  deliver  it  at  any 
other  place.  There  was  no  evidence  either  of  a 
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role  of  the  company,  or  of  a  cnstoni  so  weU. 
established  as  to  be  binding  upon  tbe  rail- 
road, antliorlzlng  baggage  masters  who  hare 
carried  baggage  beyond  Its  destination  to  de- 
Ilyer  the  same  to  depot  agents  along  the  line 
of  road  at  other  places  than  where  the  bag- 
gage should  haye  been  left  The  case  there* 
fore  narrows  Itself  down  to  one  where  It 
was  the  duty  of  the  baggage  master  to  delly- 
er  the  trunk  at  a  certain  station,  which  he 
negligently  failed  to  do,  and  In  consequence 
of  Its  being  left  by  blm  at  a  place  at  which 
he  was  not  authorized  to  deliver  it  the  bag- 
gage was  lost,  and  the  railway  company  sus- 
tained damage.  The  baggage  master,  being 
an  agent  for  hire,  was  bound  to  exercise 
about  the  duties  of  his  position  that  or- 
dinary care  and  diligence  required  of  a  bailee 
for  hire.  Ciy.  Oode,  {  3000.  If  the  baggage 
master  had  delivered  the  baggage  at  the  sta- 
tion to  which  it  was  checked,  he  would  have 
fully  discharged  his  duty,  and  would  have 
been  relieved  from  all  liability.  His  negli- 
gent failure  to  do  this  left  the  baggage  In  his 
possession,  to  be  taken  care  of  by  him  at  his 
own  risk.  He  was  bound  to  exercise  ordi- 
nary care  to  see  that  the  baggage  was  not 
lost  When  be  delivered  It  to  the  agent  of 
the  railway  company  at  Valdosta,  who  was 
not  authorized  to  receive  the  same  In  behalf 
of  the  railway  company,  this  person  became 
his  agent,  and  be  became  liable  for  the  negli- 
gence of  such  agent  The  gross  negligence  of 
the  agent  at  Valdosta  In  allowing  the  bag- 
gage to  remain  In  an  unprotected  and  expos- 
ed condition,  and  Its  consequent  loss,  render- 
ed the  baggage  master  liable.  The  principal, 
the  railway  company,  having  been  required, 
on  account  of  the  negligent  conduct  of  the 
baggage  master  and  his  agent,  to  indemnify 
the  passenger  against  loss  on  account  of  the 
theft  of  tbe  baggage,  was  entitled  to  reim- 
bursement at  the  hands  of  the  baggage  mas- 
ter for  the  amount  which  It  had  paid  out 
Judge  Story,  In  his  work  on  Agency,  In  deal- 
ing with  this  subject,  says:  "Wherever  an 
agent  violates  his  duties  or  obligations  to  his 
principal;  whether  It  be  by  exceeding  his  au- 
thority, or  by  positive  misconduct,  or  by  mere 
negligence  or  omission  in  the  proper  func- 
tions of  his  agency,  or  In  any  other  manner, 
and  any  loss  or  damage  thereby  falls  on  his 
principal,  he  Is  responsible  therefor,  and 
bound  to  make  a  full  indemnity.  In  such 
cases  It  is  wholly  Immaterial  whether  the 
loss  or  damage  be  direct  to  the  property  of 
the  principal,  or  whether  It  arise  from  tbe 
compensation  or  reparation  which  he  has 
been  obliged  to  make  to  third  persons  In  dis- 
charge of  his  liability  to  them  for  the  acts 
or  omlsBlona  of  his  agent  The  loss  or  dam- 
age need  not  be  directly  or  Immediately 
caused  by  the  act  which  la  done  or  Is  omit- 
ted to  be  done.  It  will  be  sufficient  If  It  be 
fairly  attributable  to  It  aa  a  natural  result 
or  a  Just  consequence."  Story,  Ag.  (9th  Bd.) 
p.  269, 1  217c.  See,  also,  Wood,  Mast  &  Serv. 
(2d  Ed.)  I  325;  Smith  t.  Foran,  43  Conn.  244. 


It  being  admitted  that  tlie  railway  eompani 
was  rendered  liable  by  the  loss  of  tbe  trnnk, 
and  the  evidence  In  the  present  record  deailj 
showing  that  the  baggage  master,  whose  con- 
duct may  be  treated  as  a  violation  of  his  con- 
tract to  faithfully  perform  the  duties  inci- 
dent to  hiB  employment,  failed  to  deliver  the 
baggage  at  the  station  at  which  It  was  bis 
duty  to  deliver  It,  and  there  being  no  eri- 
dence  that  under  such  circumstances  he  bad 
authority,  either  by  rule  of  the  company  or  a 
well-established  custom,  to  deliver  to  any 
other  agent  of  the  company,  a  verdict  In  fa- 
vor of  the  plaintiff,  finding  against  the  plea 
of  set-off,  was  contrary  to  law,  and  should 
have  been  set  aside.  Judgment  reversed. 
All  the  Justices  concurring. 

006  Ga.  M) 

VrniiAY  V.  liTTDDEN  &  BATES   SOUTH- 

BBN  MUSIC  HOUSE. 
(Supreme  Court  of  Georgia.    July  29,  iS98.) 

CoHDITlONiX    BALB — CoNSTBOOTION  OF  COSTBACT. 

1.  A  stipalation  In  a  contract  of  conditional 
■ale  of  personal  property  to  the  efTect  that,  if 
default  shall  be  made  in  any  of  the  paymenti 
therein  mentioned,  the  buyer  agrees  to  return 
the  property,  and  that  the  seller  or  its  agent 
may  resume  actual  poesession  of  the  same, 
taken  in  connection  with  the  entire  language  ot 
the  contract,  is  to  be  construed  as  placing  npon 
the  buyer  the  duty  of  delivering  the  property  to 
the  seller,  when  demanded,  after  a  breach  ot 
the  contract  by  the  former. 

2.  Such  a  stipulation  does  not  authorise  tiM 
buyer  to  voluntarily  return  the  property,  and 
demand  a  rescission  of  the  contract,  upon  a 
breach  of  the  obligations  undertaken  by  him  in 
the  contract 

3.  The  verdict  is  supported  by  the  evidence, 
and  there  was  no  error  requiring  the  giantinc 
of  a  new  trial. 

(Syllabus  by  the  Court.) 

Error  from  city  court  of  Macon;  J.  P- 
Boss,  Judge. 

Action  by  the  Lndden  tc  Bates  Southern 
Music  House  against  H.  O.  S.  Flnlay.  Judg- 
ment for  plaintiff,  and  defendant  brings  e^ 
ror.    Affirmed. 

Preston  &  Ayer,  for  plaintiff  in  error.  Estes 
&  Jones,  for  defendant  in  error. 

COBB,  J.  The  Ludden  &  Bates  Southern 
Music  House  sued  H.  G.  S.  Finlay  for  $260 
principal,  and  8  per  cent  Interest  from  No- 
vember 3,  1896,  alleged  to  be  due  on  the  sale 
of  a  piano  upon  a  contract,  the  material  parts 
of  which  are  as  follows:  "This  certifies 
that  I,  H.  C.  S.  Finlay,  now  residing  at  Ma- 
con, have  conditionally  purchased  of  Lndden 
&  Bates  Southern  Music  House^  of  Savan- 
nah, Ga.,  one  piano  [described],  valued  at 
$280,  which  I  am  to  use  with  care  during  the 
continuance  of  this  contract;  and.  In  cs«e 
of  loss  or  damage  to  said  Instrument  before 
it  ia  fully  paid  for,  I  agree  to  make  good 
such  loss  or  damage.  I  further  agree  to 
pay  for  the  said  instrument  in  the  following 
manner,  viz.:  $5.00  cash  on  July  28rd,  |5<'<> 
on  Sept  2Srd,  $6.00  on  Oct  28rd.  and  tbe 
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balance,  $200.00,  on  Nor.  23rd,  1886,  amountr 
tag  in  the  aggregate  to  $280.00.  I  also  agree 
to  pay  eight  per  cent  per  annum  on  all  paat- 
dne  payments.  And  I  further  agree  that, 
until  all  of  the  aboTe-spedfled  payments  are 
fully  made,  all  right  and  title  in  the  instru- 
ment shall  remain  in  said  Ludden  &  Bates 
Southern  Music  House,  and  if  default  shall 
be  made  In  either  of  said  payments,  or  If  I 
shall  sell,  offer  for  sale,  remove,  or  attempt 
to  remoTe,  the  said  instrument  from  my 
aforesaid  residence  without  the  written  con- 
Bent  of  said  L.  ft  B.  &  M.  H.,  then  and  In 
that  case  I  agree  to  return  the  same,  and 
that  it  or  its  agent  may  resume  actual  pos- 
■ession  thereof;  and  I  hereby  anthorlae  and 
empower  the  said  L.  ft  B.  S.  M.  H.,  or  its 
agent  to  enter  the  premises,  wherever  said 
Instrument  may  be,  and  take  and  carry  the 
■ame  away.  And  I  further  agree  to  pay  all 
expenses  incurred  by  the  said  L.  ft  B.  S.  M. 
H.  in  the  returning  of  the  said  Instrument 
to  their  warerooms  at  Savannah,  including 
ten  per  cent  attorney's  fees,  and  all  other 
legal  expenses  wlilch  may  be  incurred  In  ob- 
taining possession  of  said  instrument,  or  In 
the  collection  of  any  payments  due  thereon." 
The  defendant  in  his  answer  denied  the  al- 
leged Indebtedness,  and  contended  that  un- 
der the  terms  of  the  contract  be  had  the 
right,  upon  default  In  payment,  and  without 
any  demand  upon  the  part  of  the  plalntiflT, 
'to  redeliver  the  piano  without  expense  to 
the  plaintlfr,  and,  being  unable  to  pay  for  the 
piano,  he  had  done  this,  and  was  therefore 
discharged  from  any  liability;  also,  that  the 
plaintiff  was  ttound  to  return  to  him  $70 
which  he  had  paid  on  the  contract  Upon 
the  trial  there  was  a  verdict  for  the  plain- 
tiff for  the  amount  sued  for,  and,  defendant's 
motion  for  a  new  trial  being  overruled,  he 
excepted. 

The  motion  was  upon  the  grounds  that 
the  verdict  was  contrary  to  law  and  the  evi- 
dence, and  that  the  court  erred  as  follows: 
In  holding  that  under  the  contract  upon 
-which  the  suit  was  based  the  defendant  did 
not  have  the  right  to  rescind,  upon  being  un- 
able to  comply  with  the  terms  thereof,  by 
redellyery,  without  the  consent  of  the  plain- 
tiff, and  In  cliarging  the  Jury  as  follows: 
"As  a  matter  of  right,  under  the  law,  the  de- 
fendant did  not  have  a  legal  right,  of  bis 
own  volition,  without  the  consent  of  the 
plaintiff,  to  rescind  the  purchase  of  the 
piano.  Under  the  contract  between  the  par- 
ties, the  option  to  rescmd  the  contract  and 
retake  the  piano  was  with  the  seller  of  the 
piano,  the  plaintiff  In  this  case.  Upon  a 
failure  to  pay  any  payment  the  plaintiff 
could  have  rescinded  the  contract,  upon  do- 
ing and  performing  those  things  which  the 
law  would  make  Incumbent  upon  him.  For 
Instance,  the  plaintiff,  upon  failure  to  meet 
any  payment  when  It  was  due,  could  have 
retaken  the  piano  upon  refunding  to  the  pur- 
chaser all  that  the  purchaser  had  paid  on  It, 
except  a  reasonable  amount  for  rental.    He 


could  not  retake  It  and  collect  the  balance 
due.  That  was  the  option  of  the  seller.  The 
purchaser  could  not,  as  a  matter  of  right  oe- 
sclnd  the  contract  by  refusing  to  pay  any- 
thing else  and  returning  the  piano,  against 
the  will  of  the  seller,— especially  without 
also  tendering,  along  with  the  piano,  a  rea- 
sonable amount  for  the  rental  during  the 
time  he  had  It"  It  Is  claimed  by  the  plain- 
tiff in  error  that  not  only  the  part  of  the 
charge  excepted  to,  but  the  entire  charge  of 
the  court,  was  erroneous,  as  being  simply 
an  elaboration  of- the  errors  which  are  claim- 
ed to  exist  In  the  extract  which  Is  above 
quoted.  His  contention  is  that  he  had  a 
right,  under  the  contract,  whenever  default 
was  made  In  the  payment  of  any  amount  due 
thereon,  to  rescind  the  contract  and  return 
the  property.  While  the  contract  does  say 
that  in  case  of  default  In  any  of  the  pay- 
ments the  buyer  agrees  to  return  the  prop- 
erty (and.  If  the  langruage  relied  on  by  the 
defendant  be  considered  alone,  there  might 
be  some  foundation  for  his  contention),  yet 
considering  the  contract  as  a  whole,  the  re- 
lation of  debtor  and  creditor  clearly  exists, 
and  the  title  to  the  property  sold  is  retain- 
ed in  the  seller  for  the  purpose  of  securing 
the  debt  created  by  the  contract;  and,  the 
evident  intention  of  the  parties  being  that 
the  property  should  be  security  for  the  debt, 
It  would  be  unreasonable  to  hold  that  the 
defendant— the  party  executing  the  contract 
—by  refusing  to  pay  according  to  the  terms 
of  his  contract  would  have  a  right  to  rede- 
liver the  property,  rescind  the  contract  and 
demand  a  return  of  all  payments  made. 
Taking  into  consideration  our  knowledge  of 
human  nature.  It  Is  not  reasonable  that  a 
seller  of  personal  property  would  give  to  the 
buyer  the  right  to  set  aside  the  contract  at 
any  time  by  simply  refusing  to  comply  with 
Its  terms.  While  the  particular  language 
used  in  the  contract  and  above  referred  to 
is  peculiar,  and,— as  has  been  said,— stand- 
ing alone,  might  be  construed  as  contended 
for  by  the  defendant,  still,  taken  in  connec- 
tion with  Its  context  it  cannot  be  said  that 
the  seller  Intended  that  it  should  have  such 
Interpretation;  nor  can  It  be  reasonably  said 
that  the  buyer  would  so  understand  such  a 
contract  Olv.  Gode,  |  3673.  If  the  mean- 
ing of  a  contract  be  doubtful.  It  must  be 
most  strongly  construed  against  the  party 
executing  the  Instrument  or  undertaking  the 
obligation.  Therefore  the  law  will  not  con- 
stme  a  contract  so  as  to  give  the  debtor  the 
right  to  destroy  It  by  a  simple  refusal  to 
comply  with  it,  unless  the  terms  of  the  eon- 
tract  are  so  clear  and  unambiguous  as  to 
make  irresistible  the  conclusion  that  no  oth- 
er result  could  possibly  be  reached,  and  that 
such  was  the  Intention  of  the  parties.  Olv. 
Code,  I  3(575,  par.  4.  Nor  will  a  contract  be 
■o  construed  as  to  authorize  one  of  the  par- 
ties to  take  advantage  of  his  own  wiong, 
unless  It  be  plain  and  manifest  that  such 
was  the  Intention  of  the  partlea.    The  ver- 
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diet  was  liipported  by  the  evidence,  and 
there  waa  no  error  In  refusing  a  new  trial. 
Judgment  affirmed.  All  the  Justices  concur 
ring. 


ao6  Oa.  ns) 
SODTHKBN  RT.   CO.  t.  BRYANT  (two 
cases). 
(Supreme  Court  of  Oeorgia.     Jnl7  26,  1898.) 

CABBIBRS— CONTSACT  OT    CaRBIAOC— DaMAOK    FOK 

Breach. 

1.  In  an  action  for  damages  growing  out  ct  a 
breach  of  contract  of  carriage  entered  into  be- 
tween a  passenger  and  a  railway  company,  it 
was  error  to  charge  that:  "In  erery  tort  there 
may  be  aggravating  circumstances,  either  in 
the  act  or  the  intention;  and  in  that  event  the 
Jury  may  give  additional  damages,  either  to 
deter  the  wrongdoer  from  repeating  the  tres- 
pass, or  as  compensation  for  the  wonnded 
feelings  of  the  plaintiff"  (CHv.  Code,  I  3906),— 
and:  "In  some  torts  the  entire  injury  is  to  the 
peace,  happiness,  or  feelings  of  the  plaintifF. 
In  such  cases  no  measure  of  damages  can  be 
prescribed,  except  the  enlightened  conscience  of 
uipartial  jurors.  The  worldly  circumstances  of 
the  parties,  the  amount  of  bad  faith  in  the 
transaction,  and  all  the  attendant  facts,  shoold 
be  weighed'  (lA.  |  3907). 

2.  Under  the  facts  of  the  present  cases,  ver- 
dicts for  $260  and  $300  were  ezcessire  fai 
amount. 

(Syllabtu  by  the  Court.) 

Error  from  superior  court,  Polk  county;  G. 
G.  Jones,  Judge. 

Actions  by  Claia.  and  Kate  Bryant,  by  their 
next  friend,  against  the  Southern  Railway 
Company.  Judgment  for  plaintiffs.  Defend- 
ant brings  error.    Berersed. 

Shumate  &  Moddox,  for  plaintlff  In  error. 
Wright  &  Bwlng,  (or  defendants  In  error. 

SIBiIMONS,  O.  J.  Two  young  ladles  pur- 
chased railroad  tickets  oyer  the  line  of  the 
Southern  Ballway  Company  from  Atlanta  to 
a  flag  station  called  "Hamlet"  It  seems  that 
file  engineer  omitted  to  glrre  the  signal  of  an 
approach  to  Hamlet,  by  reason  whereof  the 
conductor  failed  to  signal  the  engineer  to  stop 
at  that  place.  The  conductor  did  not  discov- 
er that  the  train  had  passed  Hamlet  until  it 
had  gone  about  half  a  mile  beyond.  He  then 
apologized  to  the  ladles  for  having  carried 
them  beyond  theh:  station,  expressed  his  re- 
gret, and  told  them  that  he  would  either  leave 
them  at  the  next  station,  or  carry  them  on 
nnta  he  met  the  down  train,  put  them  on 
that,  and  have  them  brought  back  to  Ham- 
let They  chose  to  stop  at  the  next  station. 
On  arriving  there,  they  alighted,  and  were 
carried  Into  the  reception  room  at  the  sta- 
tion, where  there  was  a  good  fire  and  light 
There  they  remained  for  about  three  hours, 
when  they  boarded  the  down  train.  They  ar- 
rived at  Hamlet  shortly  before  day.  There 
was  no  one  to  meet  them  at' that  place,  and 
they  walked  a  quarter  vt  a  mile,  through  a 
fleld,  to  their  father's  house.  They  brought 
their  actions  against  the  railway  company 
for  damages,  and  on  the  trial  of  the  case  the 
jury  returned  verdicts  for  both  of  them,— 
$250  in  favor  «f  one,  and  $900  In  favor  of 


the  other.  The  railway  company  moved  for 
new  trials.  The  motions  were  overruled,  and 
the  company  excepted.  The  alleged  errors 
were  In  giving  In  charge  to  the  Jury  the  sec- 
tions of  the  Code  which  are  set  out  In  tbe 
first  headnote,  and  In  not  panting  new  trials 
because  the  verdict  In  each  case  was  excess- 
ive and  contrary  to  law. 

1.  The  first  portion  of  the  charge  set  oat 
In  the  headnote  Is  a  copy  of  section  3806  of 
the  Civil  Code.  In  the  case  of  Ballway  Coi. 
V.  Hardin  (Ga.)  28  S.  E.  847,  this  same  section 
of  the  Ck>de  was  given  In  charge  under  a 
state  of  facts  somewhat  similar  to  those 
above  recited,  and  this  court  held  that  the 
section  was  inapplicable,  and  that  it  waa 
therefore  error  to  give  It  In  charge  to  the  Ju- 
ry. We  deem  It  unnecessary  to  elaborate 
here  the  reasons  given  In  that  case  by  At- 
kinson, J.,  as  to  why  It  was  error  to  give 
this  section  in  charge.  It  Is  sufficient  to 
say  that  the  decision  in  that  case  is  control- 
ling In  these.  In  regard  to  the  other  portion 
of  the  charge  given  In  the  headnote  (section 
8907  of  the  Civil  C!ode),  It  Is  only  necessary  to 
say  that  In  several  decisions  of  this  court 
It  has  been  declared  error  to  give  the  whole 
of  that  section  In  charge  in  cases  Uke  the 
ones  now  under  conslderi^tlon,  or  even  in 
cases  where  actual  physical  Injuries  have 
been  sustained.  Ballroad  Co.  v.  Senn,  73  Go. 
705;  Ballroad  Co.  v.  Homer,  Id.  251;  Rail- 
way Co.  V.  Hardage,  93  Ga.  457,  21  S.  E.  100." 
In  cases  of  this  character  the  worldly  dicum- 
stances  of  the  defendant  should  not  be  con- 
sidered by  the  Jury.  In  these  particular  cases 
the  question  of  defendant's  bad  faith  should 
not  be  considered,  for  there  was  no  evidence 
to  authorize  the  Judge  to  charge  upon  this 
subject  Qor  facts  shown  from  which  the 
Jury  could  properly  infer  bad  faith  upon  the 
part  of  defendant  The  plaintiffs  do  not 
claim  to  have  sustained  any  pecuniary  In- 
Jury  for  loss  of  time  or  expenses  Incurred, 
nor  that  they  have  sustained  any  physical  in- 
Jury;  and  the  Mtly  port  of  this  section  which 
should  have  been  glvoi  In  charge  (and  even 
then  not  In  the  words  of  the  section)  was  that 
the  Jury  could  give  such  damages  as  their 
enlightened  consciences  might  approve. 
These  sections  of  the  Code  cannot  properly 
be  given  In  every  case  sounding  In  tort  They 
simply  announce  principles,  and,  as  a  whole, 
are  not  applicable  to  every  case.  The  trial 
Judge  may  give  one  principle  In  one  case,  and 
another  In  another  case;  giving  each  as  the 
facts  of  the  case  may  require  or  warrant 

2.  It  may  have  been  that  these  erroneous 
charges  caused  the  Jury  to  find  these  excess- 
ive verdicts.  The  Jury  may  have  considered, 
without  proof,  the  worldly  circumstances  of 
the  railway  company,  and  may  have  thought 
that  a  rich  corporation  had  acted  in  very  bad 
faith  because  its  engineer  had  failed  to  sig- 
nal the  approach  to  the  station,  and  may 
have  come  to  the  conclusion  from  these  facts 
that  these  young  ladies  were  entitled  to  such 
large  damages  for  a  detention  of  three  hours 
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In  m  comfortable  romn.  Tbe  erldence  shows 
that  they  raffered  no  loss,  were  not  frighten- 
ed, were  well  treated  and  comfortable.  The 
eondnctor  was  polite,  and  the  agent  at  the 
station  where  they  stopped  over  treated  them 
with  courtesy.  Their  only  annoyance  ap- 
pearing In  the  record  was  that  one  of  them 
thonght  their  father  wonld  be  disappointed 
at  their  not  arriving  at  their  home  at  the 
time  appointed.  We  cannot  conceive  how  an 
honest  Jury,  acting  wlthont  partiality  or  bi- 
as against  the  defendant,  conld,  nnider  the 
facts,  hare  returned  such  verdicts.  There 
are  hundreds  and  thousands  of  women,  and 
men,  too,  In  this  country,  who  work  dally  the 
whole  year  for  less  than  was  given  by  the 
jury  to  these  girls  for  the  slight  Inconven- 
ience of  being  detained  three  hours.  If  these 
girls  had  hired  a  carriage  and  driver,  and 
the  latter  had  driven  them  two  miles  beyond 
their  destination,  as  a  result  of  unintentional 
negligence,  and  brought  them  back  after  fbey 
had  waited  three  hours  In  a  comfortable 
room,  we  have  no  idea  that,  in  snlts  by  them 
against  the  owner  of  the  carriage,  these  Ju- 
rors would  have  returned  these  verdicts.  Tet 
the  law  Is  the  same  In  both  cases.  The  vio- 
lation of  a  contract  caused  by  a  negligent 
omission  of  duty,  is  in  each  case  the  ground 
of  recovery.  We  are  compelled,  after  care- 
fully reading  the  evidence  in  both  the  cases 
now  under  consideration,  and  finding  only  a 
very  slight  cause  of  action,  to  say  that  the 
verdicts  are  excesslye,  and  must  have  been 
brought  about  not  only  by  the  erroneous 
charge  of  the  court,  but  by  bias  and  preju- 
dice on  the  part  of  the  Jury.  Jndgment  re- 
reneO.    All  the  Justices  concurring. 

a06  Ga.  S13) 

HARAXiSOM  COI7NT7  v.  PITTMAN  «t  aL 
(Snpreme  Court  of  Georgia.     Jnly  26,  1898.) 

Writ  or  Bhrok — Sbpabatb  Judokents. 

Where  two  cases  against  the  same  defend- 
ant, and  in  favor  of  different  plaintiffs,  .who 
have  no  privity  of  interest  of  any  sort  be- 
tween them,  are  by  consent  of  the  parties  tried 
together  before  an  inferior  indicatory,  the  judge 
of  the  superior  court  cannot  entertain  juris- 
diction over  the  cases  by  one  petition  for  eer- 
tiorarL  CMnplaining  of  the  verdict  in  favor  of 
cadi  plaintiff;  and  this  court  has  no  jurisdiction 
In  such  a  ease  brought  here  by  one  writ  of  ^ 
ror,  complaining  of  the  Judgment  of  the  court 
below  in  overmling  the  petition  for  certiorari. 
Patterson  v.  Hendriz,  72  Ga.  204;  Hicks  v. 
Walker  (Oa.)  80  S.  B.  383.  See,  also,  Assnr- 
ance  Co.  v.  Way,  27  S.  B.  167,  98  Ga.  74% 
(e^Uabns  by  the  Ooort) 

Brror  from  superior  court,  Haralson  coun- 
ty; O.  G.  Jones,  Judge. 

Actions  by  R.  H.  Plttman  and  others 
against  Haralson  county.  Judgments  for  de- 
fendant and  from  an  order  overruling  a  pe- 
tition for  certiorari  It  brings  error.  Dismiss- 
ed. 

B.  8.  Orlfflth,  for  plaintiff  in  error.  Mc- 
Brlde  &  Craven,  for  defendants  In  error. 

PBR  CURIAM.    Writ  of  error  dismissed. 


(106  aa.  SBt) 

•  SCOTT  et  aL  V.  McKBB  et  aL 
(Snpreme  Conrt  of  Georgia.     July  26,  189&) 
PiAiNTurrs  IM  Bbbob — Opinion  Evisbnob— Sah- 

ITT  or  TXSTATOR. 

1.  Upon  the  death  of  a  plaintiff  in  error,  who 
had  offered  for  probate  a  copy  of  an  alleged 
will,  in  which  he  was  nominated  as  executor, 
and  who  brought  to  this  conrt  for  review  a 
judgment  rendered  by  the  Buperior  court  on  an 
appeal  from  the  court  of  ordmary  denying  his 
application  for  probate,  persona  named  in  the 
aUMied  will  as  legatees  or  devisees  may  be 
made  parties  to  the  case  as  plaintiffs  in  error. 

2.  A  Bubecribing  witness  to  a  paper  alfeged 
to  be  a  will  may,  though  not  an  expert  tesdQr 
to  his  opinion  concemmg  the  sani^  of  the  al- 
leged testator,  wlthont  stating  tbe  facts  npon 
which  such  opinion  is  founded. 

3.  The  questions  presented  in  this  case  and 
not  disposed  of  in  the  preceding  notes  are  dealt 
with  generally  In  the  opinion. 

(Syllabus  by  the  C!onrt) 

Brror  from  superior  court  Dekalb  county; 
J.  S.  Candler,  Judge. 

Petition  by  W.  D.  Vamer  for  the  probate 
of  a  lost  wlU.  H.  B.  McKee  and  others,  heirs 
of  decedent  were  made  parties.  From  a 
Judgment  dismissing  an  appeal  and  sustahir 
Ing  a  Judgment  of  a  court  of  ordinary,  peti- 
tioner ivpealed.  On  the  death  of  petitioner, 
Xanle  C.  Scott  and  Sarah  Murphey  were  made 
plaintiffs  In  error.    Reversed. 

J.  N.  Glenn,  Jones  ft  Morrison,  and  J.  A. 
Wimpy,  for  plaintiffs  in  error,  (handler  & 
Thomson,  for  defendants  In  error. 

LUMPKIN,  P.  J.  W.  D.  Vamer  presented 
to  the  court  of  ordinary  of  Dekalb  county 
a  petition  alleging  that  Ezekiel  Reeves,  of 
that  county,  had  died  testate,  and  that  his 
will  had  been  lost  or  destroyed.  The  prayer 
of  the  petition  was  that  a  copy  of  the  al- 
leged will,  thereto  attached,  be  established, 
and  admitted  to  probate  in  solemn  form  In 
lieu  of  the  lost  original  Certain  of  the  heirs 
at  law  of  the  deceased  caveated  this  applica- 
tion on  divers  grounds.  The  court  of  ordi- 
nary refused  to  admit  the  paper  to  probate, 
and  the  case  was  appealed  to  the  superior 
court  On  the  trial  there  the  Judge,  at  the 
conclusion  of  the  evidence  Introduced  by  the 
petitioner,  passed  an  order  dismissing  the  ai>- 
peal  and  sustaining  the  Judgment  of  the 
court  of  ordinary.  To  this,  and  to  certain 
rulings  made  during  the  progress  of  the  trlaL 
the  petitioner  excepted.  While  the  bill  of 
exceptions  was  pending  In  this  court  Vamer 
died.  When  the  case  was  reached  In  its  or- 
der here,  counsel  for  the  deceased  plaintiff 
In  error  moved  that  Janle  C.  Scott  and  Sarah 
Murphey,  who  were  named  hi  the  alleged  wlU 
as  legatees  and  devisees,  be  made  parties  to 
the  case  as  plataitlffs  in  error.  In  Vamer's 
stead.  Upon  objection  by  counsel  for  the 
defendants  in  error,  the  court  reserved  the 
Question  as  to  making  parties,  and  permitted 
counsel  to  argue  the  case  npon  its  merits, 
and  they  thereupon  submitted  briefs. 

1.  After  consideration  we  have  reached  the 
conclusion  that  the  motion  to  make  parties 
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Bbonld  be  granted,  and  have  ordered  accord- 
tosrly.  SecUon  3292  of  the  CIyU  Cod^  reads 
as  follows:  "The  right  to  offer  a  will  for 
probate  belongs  to  the  executor,  If  one  be 
named.  If  the  executor  be  dead,  non-resi- 
dent, or  refuses  to  act,  or  none  be  named,  any 
person  Interested  may  offer  the  will  for  pro- 
bate." It  therefore  appears  that  In  case  of 
nonaction  by  the  nominated  executor  any 
person  Interested  in  a  will  may  offer  the  same 
for  probate.  In  the  present  Instance,  Vamer 
did  not  refuse  to  act,  and  accordingly  per- 
sons named  in  the  alleged  will  as  benefldaries 
had,  primarily,  no  right  to  present  to  the 
court  of  ordinary  an  application  for  probate. 
The  nominated  executor  did  this,  and  follow- 
ed the  case  to  this,  the  court  of  last  resort. 
After  it  reached  here,  he  died  intestate,  and 
therefore  the  case  stood  unrepresented,  and 
must  have  continued  so  to  stand,  unless  per- 
sons Interested  in  having  the  paper  propound- 
ed established  as  a  will  liad  been  permitted 
to  become  parties  to  the  case.  Had  Vamer 
died  before  instituting  probate  proceedings 
ta  the  court  of  ordinary,  Janle  O.  Scott  and 
Sarah  Murphey  would  undoubtedly  have  had 
the  right  to  take  action  in  the  premises. 
Surely,  they  should  not  be  denied  such  right 
after  the  case  has  been  duly  prosecuted  and 
brought  to  this  court,  and  the  nominated 
executor  has  died.  "Actus  Dei  nemlni  faclt 
injuriam."  "For  every  right  there  shall  be  a 
remedy,  and  every  court  having  Jurisdiction 
of  the  one  may,  if  necessary,  frame  the  oth- 
e*."  Civ.  Code,  I  4029.  While  our  statute 
conferring  upon  persona  Interested  In  a  will 
the  right  to  offer  the  same  for  probate  in 
Hm  event  the  nominated  executor  fails  to  do 
so  does  not,  In  terms,  provide  for  such  an 
emergency  as  that  here  presented,  the  ruling 
now  made  is  certainly  in  strict  accord  with 
the  spirit  of  the  law,  and  also  with  the  prin- 
ciples of  natural  Justice. 

2.  One  of  the  grounds  of  the  caveat  was 
that  Bzeklel  Reeves  was  not  mentally  capable 
of  making  a  will.  Pending  the  trial  in  the 
superior  court,  the  Judge  refused  to  allow 
the  propounder  to  prove  by  one  John  Frazier, 
a  subscribing  witness  to  the  alleged  will,  that, 
1b  bis  opinion.  Reeves  was  of  sound  and  dis- 
posing mind  and  memory.  This  ruling  was 
probably  based  on  the  ground  that  the  wit- 
ness was  not  asked  to  state  the  facts  upon 
which  his  opinion  rested,  It  not  appearing 
that  he  was  an  expert  We  say  this  because 
we  can  conceive  of  no  other  reason  for  re- 
jecting the  testimony.  We  are  clearly  of  the 
opinion  that  It  should  have  been  received. 
In  the  case  of  Potts  v.  House,  6  Oa.  82i,  this 
court  distinctly  ruled  that  "the  opinions  of 
the  subscribing  witnesses  to  a  will,  as  to  the 
■anity  of  the  testator,  are  admissible,  without 
stating  the  facts  upon  which  they  are  found- 
ed." The  reason  for  this  rule  Is  succinctly 
stated  by  Judge  Lumpkin  In  the  following 
words  (pages  835,  336):  •'The  subscribing 
witaesses  to  the  will  may  likewise  testify  as 
to  the  opinion  they  formed  of  the  testator's 


mind  at  the  time  of  executing  the  will,  tSe 
law  placing  them  around  the  testator  tA  try. 
Judge,  and  determine  whether  he  la  compos 
to  execute  It;"  dtlng  Heyward  t.  Hazurd, 
1  Bay,  335;  Pow.  Dev.  69,  71;  Pool  v.  Rich- 
ardson, S  Mass.  330. 

3.  The  propounder  was  offered  as  a  witness 
to  prove  certain  statements  by  the  deceased 
in  reference  to  "the  will,"  and  how  he  wished 
It  to  be  carried  out,  made  to  the  witness  In 
private  conversation  a  short  while  before  the 
death  of  the  alleged  testator.  This  evidence 
was  objected  to  and  excluded  on  the  ground 
that  the  witness  was  not  competent  to  testi- 
fy concerning  anything  said  by  Reeves  ex- 
cept at  the  time  of  making  the  wilL  Inas- 
much as  this  witness  had  exclusive  knowl- 
edge with  reference  to  these  matters,  and  has 
since  died,  the  question  presented  Is  of  no 
practical  Importance,  since  It  caimot  possibly 
arise  at  the  next  hearing;  and, consequently 
we  make  no  ruling  upon  it  The  conrt  also, 
at  the  trial,  rejected  certain  other  evidence; 
which  was  manifestly  hearsay,  and  as  to 
which  no  further  commit  is  necessary.  As 
to  the  merits  of  the  case,  we  express  no  opin- 
ion, but  leave  the  same  to  be  investigated 
when  the  new  trial  is  bad.  Judgment  re- 
versed.   All  the  Justices  concurring. 

aOS  G«.  300) 

HAMILTON  et  al.  ▼.  STEWART. 
(Supreme  Court  of  Georgia.     July  28,  1888.) 

COMFBOMIBB    AND    SbTTLEVKNT  —  ACCSPTA,aoa  OV 

Fbopositiom — Fresdhption. 
Two  persons  being  indebted  to  eadi  other, 
one  upon  an  account  for  money  loaned,  the 
other  upon  two  promissory  notes,  and  the  open- 
account  creditor  having  rendered  to  the  oiber 
a  statement  of  the  account  accompanying  the 
same  with  a  check  for  the  difference  between 
the  two  debts,  and  a  letter  stating  that  It  was 
to  cover  the  balance  due,  and  requesting  that 
the  notes  be  canceled  and  returned,  such  state- 
ment and  letter  were  equivalent  to  a  proposition 
of  settlement  upon  the  terms  stated  in  the  let- 
ter; and  a  presentation  of  the  dieek  for  pay- 
ment and  the  retention  of  the  proceeds  of  the 
same,  would,  after  the  lapse  of  a  reasonable 
time  from  the  submission  of  the  proposition, 
and  the  failure  to  return  the  moacj,  raise  a 
conclusive  presumption  ot  the  acceptance  of 
the  proposition  contained  in  the  letter.  Espe- 
cially would  this  be  the  result  in  a  case  where 
the  open-account  creditor,  relying  upon  the  re- 
tention of  the  money  as  an  acceptance  of  his 
proposition,  allowed  his  claim  to  oecome  barred 
by  the  statute  ot  limitations. 
(Syllabus  by  the  Court) 

Error  from  city  court  of  Floyd;  Q.  A.  H. 
Harris,  Judge. 

Action  by  B.  M.  Stewart  against  Hamil- 
ton ft  Co.  and  others.  There  was  a  Judg- 
ment for  plaintiff,  and  defendants  bring  er- 
ror.   Reversed. 

Wright  &  Hamilton  and  O.  Rowell.  for 
plaintiffs  In  error.  Fouchfi  &  Fouchfi,  tor  de- 
fendant In  error. 

COBB,  J.  On  February  20,  1897,  Stewart 
brought  two  suits  upon  promissory  notes 
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■calmrt  Hamnton  ft  Go.,  which  irere  after- 
ward consolidated  and  tried  mm  one  snlt 
Upon  one  note  appeared  a  credit  of  9200, 
dated  May  7,  1S91,  and  upon  the  other  a 
eredit  of  $776.62,  dated  Fehmary  16,  1894. 
The  defendants  pleaded  that  the  payment 
•f  $776.62  was  made  by  them  in  fnll  satis- 
faction of  ttie  note,  and  was  so  accepted  by 
the  plaintiff.  It  appeared  from  the  evi- 
dence that  on  the  date  last  mentioned  the 
defendants  made  ont  a  statement  in  which 
the  plaintiff  was  charged  with  sundry  items 
of  cash  advanced  at  various  times  from  De- 
cember 23,  1891,  to  October  11,  1892,  with 
interest  to  February  15,  1894,  $182.02,  and 
with  the  remittance  at  the  time  of  $776.62. 
The  account  was  balanced  by  crediting 
plaintiff  with  the  two  notes  which  are  sued 
on,  besides  Interest  The  statement  of  ac- 
count lust  described  was  sent  to  the  plaln- 
tlfl  In  a  letter,  in  which  it  was  stated:  "We 
Inclose  yon  statement  of  your  account,  and 
enr  check  to  cover  balance  due  yon.  Kindly 
cancel  onr  notes,  and  return  to  us."  No  re- 
ply having  been  received  to  tliis  letter,  on 
March  12, 1894,  defendants  wrote  to  plaintiff 
as  follows:  "On  February  Ifith  last,  we  sent 
70a  statement  of  your  account,  and  our 
check  to  cover  balance  due  you,  and  re- 
quested that  yon  cancel  the  notes  held  by 
you,  and  return  to  us.  Will  you  kindly  a& 
tend  to  this  at  once?"  It  appeared  that  the 
plaintiff  retained  the  check  which  was  in- 
dosed  in  the  first  letter,  and  collected  the 
amount  due  thereon.  No  objection  was  made 
to  the  terms  of  the  settlement  contained  in 
the  letter  until  a  few  months  before  the 
present  suit  was  filed.  Upon  this  evidence 
the  judge  directed  the  Jury  to  return  a  ver- 
dict for  the  plaintiff  for  the  amount  sued  for, 
and  overruled  a  motion  for  a  new  trial  filed 
by  the  defendants,  which  ruling  is  assigned 
as  error. 

When  Hamilton  &  Co.  made  out  the  state- 
ment in  which  was  set  forth  the  amount 
admitted  by  them  to  be  due,  and  requested 
that  their  notes  held  by  Stewart  be  cancel- 
ed and  returned  to  them,  this  was,  in  effect, 
a  proposition  to  compromise  the  Ladebtedness 
of  each  to  the'  other  upon  the  terms  stated 
In  the  letter.  It  was  the  same  as  if  Hamil- 
ton ft  Co.  had  written  to  Stewart:  "We  will 
pay  you  $770.62  in  cash  upon  the  condition 
that  you  accept  the  same  in  full  satisfaction 
of  the  notes  held  against  us,  and  upon  no 
other  condition  are  you  authorized  to  retain 
the  auiount  which  we  remit"  So  construed, 
It  was  Incumbent  upon  Stewart  either  to  ac- 
cept the  proposition,  or  decline  it  The  ef- 
fect of  the  second  letter  was  to  ask  an  an- 
swer to  the  proposition  submitted.  In  such 
cases  It  is  Incumbent  upon  the  party  to 
whom  the  proposition  Is  made  to  answer  the 
same,  either  by  accepting  or  refusing,  with- 
in a  reasonable  tlm&  The  retention  of  the 
amount  forwarded,  declared  to  be  In  full  set- 
tlement of  the  claim  held  by  the  person  to 
whom  it  is  sent  coupled  with  a  failure  with- 


in a  reasonable  time  to  decline  flie  proposi- 
tion, will  raise  a  conclusive  presumption  of 
an  acceptance  of  the  terms  and  conditions 
set  forth  in  the  proposal.  While,  of  course, 
a  party  cannot  be  bound  by  a  settlement  un- 
less he  assents  to  its  terms,  still  this  assent 
may  be  implied  from  the  circumstances;  and 
conduct  inconsistent  with  a  refusal  would 
raise  a  presumption  of  assent,  upon  which 
the  other  party  would  have  a  right  to  act 
Nothing  could  be  clearer  than  the  proposi- 
tion that  where  one  person  delivers  to  an- 
other property,  to  be  retained  upon  a  condi- 
tion stated,  the  party  receiving  It  cannot 
retain  the  property  and  repudiate  the  condi- 
tion. In  the  case  of  Fuller  v.  Kemp  (N.  T. 
App.)  83  N.  E.  1084,  It  appeared  that  the 
plaintiff  had  sent  a  bfll  of  $670  to  the  de- 
fendant, and  that  the  latter  declined  to  pay 
the  bill  rendered,  but  sent  a  check  for  $400, 
stating  that  it  was  to  be  In  full  satisfaction 
of  plalntlff*s  claim.  Plaintiff  retained  the 
check,  but  sent  another  bill  for  the  same 
amount  as  the  first  bill,  on  which  he  credited 
the  amount  of  the  check  as  part  payment 
The  defendant  at  once  notified  plaintlfl  that 
he  had  sent  the  check  on  condition  that  It 
should  be  received  in  full  payment  of  bis 
bill,  and  that  plaintiff  must  either  keep  It 
on  that  condition,  or  immediately  return  it 
It  was  held  that  the  debt  which  was  un- 
liquidated, was  satisfied  by  the  retention  of 
the  check,  since  its  acceptance  involved  the 
acceptance  of  the  condition  also.  A  simllac 
ruling  was  made  in  the  case  of  Nassoiy  v. 
Tomllnson  (N.  Y.  App.)  42  N.  E.  715.  In  the 
case  of  Petit  v.  WoodUef  (N.  O.)  20  8.  B.  208, 
it  was  held  that  "where  a  draft  for  part  of 
an  Indebtedness  was  sent  by  letter,  both 
draft  and  letter  stating  that  it  was  to  be  In 
fnll  payment  of  the  debt  the  creditor,  by 
converting  the  draft  Into  money,  elects  to 
accept  the  compromise,  and  the  debt  la  there- 
by discharged  In  full."  The  principle  an- 
nounced in  these  decisions  is  peculiarly  ap- 
plicable where  the  person  making  the  pro- 
posal to  compromise  by  letter  and  remittance 
has  acted  to  his  prejudice  on  the  presump- 
tion arising  from  the  retention  of  the  pro- 
ceeds of  the  check,  and  the  failure  to  an- 
swer within  a  reasonable  time,  and  allowed 
the  demand  which  he  had  against  the  other 
to  become  barred  by  the  statute  of  limita- 
tions. It  was  error,  under  the  facts  of  this 
case,  for  the  judge  to  direct  the  Jury  to  re- 
turn a  verdict  for  the  plaintiff,  and  the  Issue 
raised  by  the  pleadings  should  have  been 
submitted  to  the  Jury  under  proper  instruc- 
tlona  Judgment  reversed.  All  the  Justices 
concurring. 


a05  da.  512) 
SELIGER  et  al.  v.  COEER  et  aL 
(Supreme  Court  of  Georgia.     July  26,  1898.) 

Bill  of  Bxcbptioss— CunTtnoATioN— Sekvick— 
Appbal— J  i!uisi>iOTioN— Dismissal — Notice. 
1.  An  acknowlodgmont  of  service  of  a  paper 

purporting  to  be  a  bill  of  exceptions,  follotrt^d 
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bj  »  walTer  ot  eooy,  notice,  and  further  wrr- 
Me  tiiereof,  entered  thereon  before  the  same  is 
certified  by  the  trial  judge,  does  not  amount  to 
a  service  of  the  same  paper  after  it  has  been  so 
certified.  Railway  Co.  v.  Brannon  (Ga.)  27  S. 
m  663;  Riley  v.  EchoU,  25  S.  B.  649,  99  Ga. 
821,  and  cases  cited. 

2.  Serrice  of  a  bill  of  exceptions,  or  a  wairer 
thereof,  being  essentia]  to  give  this  court  ju- 
risdiction of  the  case,  and  service  before  the 
bill  of  exceptions  is  certified  by  the  judge  being 
in  law  no  service,  a  writ  of  error  upon  which 
appears  no  other  service  than  one  purporting  to 
have  taken  place  before  the  bill  of  exceptions 
was  certified  will  be  dismissed.  The  rule  of 
this  court  requiring  notice  of  motions  to  dis- 
miss a  writ  of  error  to  be  given  24  hours  before 
the  case  is  called  for  argument,  by  its  terms, 
does  not  apply  to  a  case  where  jurisdiction  ia 
involved.  Sup.  Ct.  Rule  No.  25,  26  S.  B.  ix.; 
(»T.  Code,  S  6622. 

(Syllabns  by  the  Court) 

Brror  from  superior  court,  Floyd  county; 
W.  M.  Henry,  Judge. 

Action  by  SeUger  &  Newman  against  W.  H. 
Ooker  &  Co.  There  was  a  judgment  for  the 
latter,  and  the  former  bring  error.     Dismissed. 

O.  A.  Thomwell  and  Fouchfi  &  Fouchfi, 
for  plaintiffs  In  error.  M.  B.  Bnbanks  and 
McHenry  Se  Nunnally,  (or  defendants  In  er- 
ror. 

PBB  CURIAM.    Wilt  of  error  dlamiaaed. 


aOS  Ga.  308) 

HENDERSON  ▼.  8HIFI.BTT. 
(Supreme  Court  of  Georgia.  July  26,  1888.) 
LBemiuTiNO  Bastabd— OsntcTioKs  bt  ICothbb. 
nte  mother  of  a  bastard  child  has  a  legal 
rii^t  to  file  objections  to  a  petition  brongfat  oy 
tiie  father  tot  the  purpose  of  legitimating  the 
cbild.  Th*  uncontradicted  evidence  on  the  trial 
eC  the  issue  thus  formed  in  the  present  case 
showing  that  the  father  was  a  profligate  char- 
acter, oUsaipated,  worthless,  insolvent,  and  au- 
tiiorising  the  Judge  to  conclude  that  the  peti- 
tion was  not  filed  in  good  faith,  the  judgment 
rising  to  legitimate  the  child  was  demanded. 
(Syllabus  by  the  Court.) 

Brror  from  superior  court,  Floyd  county;  W. 
M.  Henry,  Judge. 

Aiiplication  by  (X  H.  Henderson  (or  the  legit- 
imating of  his  bastard  child.  Llla  Shiflett 
filed  objections.  Application  denied,  and  pe- 
titioner brings  error.     Affirmed. 

Wdght  &  Bwing,  for  plaintiff  in  error.  Mc- 
Henry A  NunnaUy,  for  defendant  in  error. 

LEWIS,  J.  The  only  question  presented  by 
this  record  Is  whether  or  not  the  mother  of 
a  bastard  child  has  the  right  to  file  objections 
to  proceedings  instituted  by  its  father  for  the 
purpose  of  legitimating  the  child.  The  nat- 
ural ties  and  affection  which  bind  the  mother 
to  her  offspring  certainly  give  her  the  deepest 
concern  and  interest  in  its  welfare;  and,  inde- 
I>endent  of  any  statute,  it  would  seem  that  she 
would  have  a  right  to  be  heard  in  court  when- 
ever steps  are  taken  to  place  her  child  under 
the  control  or  in  the  custody  of  another.  It  is 
true  in  this  case  that  the  plaintiff  stated  on 
the  trial  he  was  willing  for  the  mother  to  re- 


tain the  custody  of  the  child,  but,  even  if  such 
an  agreement  could  be  binding  in  a  proceeding 
of  this  sort,  it  does  not  provide  for  the  welfare 
of  the  child  In  the  event  the  mother  should 
die  during  Its  minority.  The  statute  (section 
2494  of  the  Civil  Code)  provides  that,  when 
such  application  is  made,  the  mother.  If  alive, 
shall  have  notice.  There  would  be  no  sense 
in  such  a  requirement  of  notice,  if  the  mothei 
were  not  allowed  to  be  heard  in  the  case.  The 
law  is  not  mandatory  upon  the  Judge  to  grant 
the  prayer  of  the  petitioner  simply  upon  proof 
of  the  fact  that  he  is  the  father  of  the  child, 
but  it  says  that  he  "may  pass  an  order  de- 
claring said  child  to  be  l^timat&"  As  to 
whether  or  not  it  is  proper  to  grant  such  an 
order  would  depend  upon  the  facts  and  elr- 
cnmstances  presented  to  the  court  upon  the 
hearing.  His  refusing  the  application  in  the 
present  case  was  not  only  no  abuse  of  discre- 
tion, but  was  a  wise,  just,  and  humane  exer- 
cise of  it  Judgment  affirmed.  All  the  Jus- 
tices concurring. 

CUE  Ga.  SU) 
HIGHT  T.  McGONNBLIi  et  aL 
(Supreme  Court  of  Georgia.     July  26,  1808.) 
Rbtusal  or  IsjnwcTioN. 
Under   the    allegations    contained    in    the 
plaintiff's  petition,  there  was  no  abuse  of  As- 
cretion  in  refusing  an  injunction, 
(Syllabus  by  the  Court) 

Error  from  superior  court;  FU^d  emmtji 
W.  M.  Henry,  Judge. 

Action  by  Ji  L.  Hight  against  J.  P.  McOtn- 
nell  and  others.  Judgment  for  defendants. 
Plaintiff  brings  wror.    Affirmed. 

Lumpkin  ft  Prlntnp,  for  plaintiff  In  error. 
Wright  ft  Ewlng,  for  defendants  hi  error. 

PER  CURIAM.    Judgment  affirmed. 


aOK  Ga.  305) 
BHLLBB  et  aL  V.  MILLBR  et  aL 
(Supreme  Court  of  Georgia.     July  26,  1898.) 

DaSOBNT     AND     DiSTKIBCTION  —  ADVAVCSMSiraS— 

Guardian  and  Wabd — Estoppel  bt  Deed 
—  B^ECUTORS — Year's  Bcpport. 

1.  Where  a  father,  as  the  legal  guardian  of 
certain  of  his  minor  children,  petitions  the  or- 
dinary for  leave  to  invest  a  certain  fund  of  his 
wards  in  land,  and,  under  an  order  granted  for 
this  purpose,  he,  as  an  individual,  conveys  to 
himself,  as  guardian,  certain  lands,  no  part  of 
the  lands  thus  conveyed  can  be  treated  as  an 
advancement  to  these  children,  although  the 
land  may  be  worth  more  than  the  fund  which 
originally  belonged  to  the  wards. 

2.  There  was  no  error  in  excluding  testimony 
offered  which  tended  to  show  that  the  father 
intended  any  portion  of  the  investment  as  an 
advancement 

3.  The  title  to  a  year's  support  set  aside  to  a 
widow  and  her  minor  children  vests  abeolntely 
in  the  widow  and  children.  Upon  the  marriage 
of  one  of  the  minors  before  the  payment  of 
such  support  by  the  administrator,  no  portion 
of  the  support  should  on  that  account  pass  back 
into  the  estate  of  the  decedent  for  distribution 
among  heirs  and  creditors. 

(Syllabus  by  the  Court) 
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Error  from  snperlor  court,  Floyd  oonnty; 
W.  M.  Henry,  Judge. 

Contest  between  F.  W.  Miller  and  ottaert 
and  Delia  Miller  and  otbers.  There  waa  a 
judgment  for  the  latter,  and  the  former 
bring  error.    Affirmed. 

A.  O.  Ewlng  and  Wright  ft  Bwlng,  tor 
plalsftlffB  In  error.  J.  Branham,  J.  B.  F. 
Uampkin,  and  Nat  Harris,  for  defendants  In 
«rror. 

SIMMONS,  a  J.  1.  Under  the  facto  of  the 
present  case,  there  was  no  error  In  OTerml- 
tng  the  objections  to  the  report  of  the  audi- 
tor. PlaintUfs  In  error  claim  that  the  land 
conreyed  by  Miller  to  his  three  wards  was 
worth  much  more  than  the  amount  which  he 
received  for  It,  and  that  the  excess  of  this 
value  should  be  treated,  In  the  distribution 
of  Miller's  estate,  as  an  advancement  to  the 
wards,  children  by  his  second  wife.  We 
think  it  cannot  be  so  treated.  The  transac- 
tion which  he,  as  guardian,  entered  Into  with 
himself  as  an  individual,  with  the  approval 
of  the  ordinary,  was  In  the  nature  of  a  bar- 
gain and  sale.  He  was  willing,  as  an  indl- 
Tldoal,  to  sell  to  himself,  as  guardian,  the 
three-flftha  Interest  in  the  land  for  the 
•mount  of  money  which  belonged  to  his 
wards.  If  the  three-fflfths  undivided  Interest 
was  worth  more  than  he  agreed  to  take  for 
It,  be  must  have  known  It,  and  must  at  that 
time  have  been  willing,  for  the  fl,146.21,  to 
put  In  his  wards  the  title  to  this  interest.  If 
he  were  living,  and  the  wards  had  sued  him 
for  the  land,  be  would  be  estopped  from  set- 
ting up  the  fact  that  the  land  was  worth 
more  than  he  received  for  It.  If  he  could  not 
himself  legally  set  up  such  a  claim,  his  chO. 
dren  by  his  first  wife  cannot  do  so,  although, 
after  the  conveyance  had  been  made  to  him- 
self as  guardian,  he  may  have  made  declara- 
tions to  the  effect  that  he  intended  the  ez- 
oesB  In  value  of  the  land  as  an  advancement 
to  his  wards,  and  although  he  alleged  In  his 
petition  to  the  ordinary  that  he  Intended  to 
give  the  other  two-fifths  undivided  Interest 
In  the  land  to  his  two  children  by  his  first 
wife,  so  as  to  make  them  equal  to  the  three 
by  his  second  wife. 

2.  The  above  being  true,  there  was  no  er- 
n^  In  excluding  testimony  to  the  effect  that 
MUIer  had  said  upon  divers  occasions  that  he 
intended  the  excess  in  the  value  of  the  land 
as  an  advancement,  and  that  he  had  made 
other  declarations  tending  to  show  that  he 
Intended  to  give  his  other  children  (those 
by  his  first  wife)  the  other  two-fifths  inter- 
est, so  as  to  make  them  equal  to  the  others. 
The  petition  to  the  ordinary,  and  the  deed 
made  In  pursuance  thereof,  in  which  there 
was  no  reservation  of  this  sort,  would,  as 
before  remarked,  estop  him  and  his  privies 


from  making  any  such  dalm  to  the  excess 
In  the  value  of  the  land  over  the  amount  he 
received  for  it 

S.  When  Miller  died,  his  widow  applied  for, 
and  had  set  apart  a  year's  support  for  her- 
self and  minor  child.  When  a  year's  support 
is  thus  set  apart  the  title  to  the  property 
vests  at  once  in  the  widow  and  minor  child, 
and  cannot  be  administered  as  the  estate  of 
the  deceased  husband  and  father.  Civ.  Code^ 
i  346a  If  it  be  set  apart  for  them  Jointly, 
they  own  It  In  common.  If  set  aside  sepa- 
rately, a  certain  amount  to  each,  what  is  set 
aside  to  the  widow  vests  in  her,  and  what  Is 
set  aside  to  the  child  vesto  In  the  child.  It 
does  not  appear  from  the  record  whether 
this  year's  support  was  set  apart  Jointly  or 
severally  to  the  widow  and  child;  nor  does 
it  matter,  so  far  as  the  present  case  is  con- 
cerned. In  neither  event  would  the  child's 
share  revert  to  the  estate  of  the  Intestate  up- 
on |be  marriage  of  the  child.  If  the  year's 
support  was  set  aside  to  the  widow  and 
child  Jointly,  the  widow  Is  entitled  to  use  and 
control  it  as  long  as  the  money  lasts,  or  as 
long  as  she  lives,  even  though  the  child  mar- 
ry or  become  of  age.  The  child  In  such  case 
cannot  force  a  division  of  the  property  so  set 
apart    Wtaitt  v.  Ketchum,  84  Oa.  128,  10  S. 

B.  603;  Roberto  v.  Dlckerson,  96  Oa.  727,  22 
S.  E.  654.  If  a  portion  of  the  year's  support 
was  set  apart  to  the  child  separately,  the 
title  vested  In  the  child,  and  the  property 
does  not  revert  to  the  estate  of  the  father  la 
the  event  of  the  child's  marriage  or  death. 
Judgment  aiBrmed.  All  the  Justices  concur- 
ring. 

(US  a«.  S12) 
SOUTHERN  RT.  CO.  v.  EARLY. 
(Supreme  Court  of  Georgia.    July  26,  1898.) 

RaII.B0AI>8— IKJURIBS  TO  STOCK— BVIDBNOB. 

The  presumption  of  ne^gence  against  the 
company  arising  frwn  proof  of  the  killing  of  live 
stock  by  the  running  of  its  train  was  rebutted 
and  overcome  by  uncontradicted  and  animpeach- 
ed  testimony  dearty  showing  that  the  defendant 
was  in  the  exercise  of  all  ordinary  and  rea- 
sonable care  and  diligence  when  the  injury  oc- 
curred. The  verdict  for  the  plaintiff,  there- 
fore, was  contrary  to  evidence,  and  the  Judge 
erred  in  not  sustaining  the  petition  for  cer- 
tiorari on  this  ground. 
(Syllabus  by  the  Court.) 

Error  from  superior  court  Floyd  county;  W. 
M.  Henry,  Judge. 

Action  by  L.  W.  Early  against  the  Southern 
Railway  Company.  There  was  a  Judgment 
for  plaintiff,  and  defendant  brings  error.  Re- 
versed. 

Shumate  ft  Maddox,  C.  W.  Underwood,  and 

C.  Rowell,  for  plaintiff  in  error.  Fouch6  A 
Foucb6,  for  defendant  In  error. 

PER  CURIAM.    Judgment  reversed. 
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WTATT  ▼,  OTTT  OF  BOlfB. 
(Supreme  Court  of  Georgia.     July  26,  1898.) 

MOBiaiPAL       CiOBFOBATIOSS  —  EKFOROBUSHT      OF 

Okoinanob— Liabilities. 
A  municipal  corporation,  wliile  enfordnir  • 
valid  ordinance  requiring  citizens  and  residenta 
of  tlie  city  to  submit  to  vaccination,  is  exercis- 
ing a  goTemmental  power,  and  is  tlierefore  not 
liable  to  a  citisen  who  may  sustain  damage 
on  account  of  impnre  vaccine  matter  adminis- 
tered to  liim  by  one  of  tlie  officer*  or  agents  of 
•ucn  corporation. 

(Byllabos  by  the  Court.) 

Brror  from  city  court  of  Floyd;  O.  ▲.  Har- 
ris, Judge. 

Action  by  W.  B.  Wyatt  against  the  city  of 
Rome.  Judgment  for  defendant,  and  plain- 
tiff brings  error.    Afarmed. 

O.  A.  Tbomwell  and  Fouchfi  &  Fouctad,  for 
plaintiff  In  error.  C.  W.  Underwood,  for  de- 
fendant In  error. 

LKWIS,  J.  The  right  to  prescribe  re/olar 
tlons  loolilng  to  the  preservation  of  the  public 
health  Is  one  of  those  sovereign  powers  that 
belong  to  the  state.  This  power  can  be  del- 
egated by  the  state  to  any  of  its  subdivisions 
of  government,  such  as  a  municipality  or  a 
county,  and  In  the  use  of  it  by  such  subdi- 
▼Islons  they  are  In  the  exercise  of  a  function 
purely  governmental  As  a  general  rule,  a 
subordinate  branch  of  the  government  Is  not 
liable  for  Injuries  sustained  by  any  one, 
growing  out  of  negligence,  misfeasance,  or 
nonfeasance  of  its  officers  and  agents  who 
are  charged  with  the  duty  of  enforcing  laws 
or  ordinances  enacted  for  the  public  good  in 
the  exercise  of  a  governmental  function,  and 
not  In  the  exercise  of  a  private  franchise. 
The  exceptions  to  this  general  rule  are  not 
founded  so  much  upon  principle  as  Judicial 
precedents.  The  rule  Itself  Is  based  upon  a 
principle  as  old  as  SngUsb  law,— that  "the 
king  can  do  no  wrong."  It  Is  upon  this  Idea 
that  the  sovereignty  of  a  state  protects  it 
against  suits  by  its  subjects;  no  one  having 
a  right  to  hold  It  liable  for  any  act  of  Its  of- 
ficers or  agents,  unless  such  right  Is  express- 
ly granted  by  the  state  itself.  When  a  mu- 
nicipality exercises  a  governmental  power 
conferred  upon  It  by  the  state,  it  is  just  as  If 
the  state  Itself  were  In  the  exercise  of  the 
function  thus  conferred.  Among  the  prece- 
dents which  have  been  established  by  courts 
of  last  resort  that  are  apparently  exceptions 
to  this  general  nde,  we  have  been  able  to 
find  none  that  would  hold  a  city  liable  for 
any  Injury  that  may  be  sustained  as  the  re- 
sult of  enforcing  measures  legally  enacted 
for  the  promotion  and  preservation  of  the 
public  health.  On  the  contrary,  authority  Is 
abundant,  and  almost  limitless,  establishing 
the  nonliability  of  a  municipality  In  such 
cases.  We  do  not  think  this  is  an  open 
question  li.  this  state,  for  It  has  practically 
been  decided  In  the  case  of  Love  v.  City  of 
lltianta,  96  Oa.  129.  22  S.  B.  29.  The  rea- 
soning for  the  decision  In  that  case  given  m 


the  lucid  opinion  of  Justice  Atkinson  foUowi 
the  uniform  trend  of  Judicial  expression,  and 
Is  especially  applicable  to  the  case  at  bar. 
On  page  133,  9fi  Oa.,  and  page  80,  22  a  B, 
he  says:  "If  the  state  delegate  to  a  mnnici- 
pal  corporation,  either  by  general  law  or  by 
particular  statute,  this  power,  and  Impose 
upon  It,  within  Its  limits,  the  duty  of  taking 
such  steps  and  such  measures  as  may  be  nec- 
essary to  the  preservation  of  the  public 
health,  the  municipal  corporation,  likewise, 
In  the  discharge  of  such  duty,  is  In  the  exer- 
cise of  a  purely  governmental  function,  af- 
fecting the  welfare  not  only  of  the  citizens 
resident  within  its  corporation,  but  of  the 
citizens  of  the  commonwealth  generally,  all 
of  whom  have  an  interest  in  the  prevention 
of  infectious  or  contagious  diseases  at  any 
point  within  the  state,  and  In  the  exercise  of 
such  powers  Is  entitled  to  the  same  Im- 
munity against  suit  as  the  state  Itself  en- 
Joys."  Upon  the  same  line,  and  practically  in 
point,  we  cite  the  following  as  a  few  of  the 
many  decisions  and  authorities  on  tbis  sub- 
ject: 16  Am.  &  Bng.  Bnc  Iaw,  pp.  1164.  U65, 
with  citations;  2  DUL  Mnn.  Corp.  |  977; 
Tied.  Mun.  Corp.  |  382;  Sherboume  v.  Yuba 
Co.,  21  CaL  113;  Summers  v.  County  of 
Daviess,  103  Ind.  262,  2  N.  E.  725,  in  which 
it  is  decided  that  "counties  are  InstmmNital- 
itles  of  government,  and  are  not  liable  for  in- 
juries caused  by  the  negligence  of  the  com- 
missioners in  the  selection  of  an  unskillful 
or  incompetent  physician  for  the  care  of  the 
poor";  Ogg  V.  City  of  Lansing,  35  Iowa.  495, 
in  which  it  Is  ruled  that  "a  city  Is  not  liable 
for  the  negligence  of  its  officers  or  agents  in 
executing  sanitary  regulations  adopted  for 
the  purpose  of  preventing  the  spread  of  con- 
tagious disease,  or  in  taking  the  care  and 
custody  of  persons  afflicted  with  such  dis- 
ease, or  the  houses  In  which  such  persons  are 
kept"  The  city  in  the  present  case  was  in 
the  exercise  of  a  most  important  function  of 
government,  in  which  not  only  the  inhabit- 
ants of  the  city,  but  the  public  at  large,  were 
interested.  The  measure  in  question  which 
It  adopted  looked  to  the  prevention  of  the 
spread  of  a  contagious  and  serious  malady 
with  which  it  was  at  the  time  perhaps 
threatened.  To  allow  any  citizen  a  right  of 
action  on  account  of  injuries,  real  or  sup- 
posed, that  he  may  have  suffered  in  the  in- 
terest of  the  public  good,  would  be  to  par- 
alyze the  arm  of  the  municipal  government 
and  either  render  It  Incapable  of  acting  for 
the  public  weal,  or  would  render  such  action 
so  dangerous  that  the  possible  vrU  conse- 
quences to  it  resulting  from  the  multiplicity 
of  suits,  might  be  as  great  as  the  smallpox 
itself.  Hence  the  wisdom  of  the  law  in  ex- 
empting it  from  liability  on  such  an  alleged 
Injury  as  is  set  forth  in  the  petition.  It  was 
not  claimed,  either  in  the  pleadings  or  argu- 
ment that  the  city  of  Rome  did  not  have 
the  right  to  pass  the  ordinance  requiring  its 
citizens  and  residents  to  submit  to  vaccina- 
tlon.    On  the  contrary,  the  suit  was  not  has 
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ed  on  any  alleged  want  of  authority  In  tbe 
city  to  legislate  on  the  snbject,  but  solely  on 
the  net^igent  manner  In  which  the  city, 
through  Its  officers  and  agents,  enforced  this 
•rdlnance.    Jndgment  affirmed. 

(106  a<u  tu) 

HXnB  ▼.  McDANIBIi  et  aL 

(Sapreme  Goort  of  Oeorgia.     July  20^  1898.) 

I>KaD«— OoHSTBUonoar— TtirANOT  in  Oomiios  — 
'    AFPBii.— Rbcobd — Bsvisir. 

1.  The  cardinal  mle  of  constmetion  of  deeds, 
as  well  as  other  contracts.  Is  to  ascertain  the 
intention  of  the  parties.  If  that  intention  be 
clear  from  the  deed  and  circnmstances  «t  the 
transaction,  and  contravenes  no  mle  at  law,  it 
■hoald  he  enforced,  notwithstanding  there 
might  be  mere  literal  repugnancies  in  different 
danses  of  the  conTeyance.  It  fallows  from  the 
aboTe  that  where  a  father,  in  the  granting 
clause  of  a  deed,  conveys  to  his  daagbter,  "her 
heirs  and  assigns,"  a  certain  tract  of  land,  and 
afterwards,  in  the  habendnm  clause,  the  con- 
Teyance is  enlarged  by  words  to  hare  and  to 
hold  said  land  and  its  aponrtenancee  onto  the 
daughter  and  her  two  diildren  (naming  them), 
'^ade  equal  as  heirs,"  the  real  intention  of  the 

Barties  to  the  eonTeyanee  was  to  psss  an  estate 
1  common  to  the  daughter  and  the  other  tw<> 
named  persons.  An  action  of  ejectment  for  the 
recovery  of  a  portion  of  the  land  embraced  in 
the  deed  in  favor  of  these  three  owners  as 
plaintiffs  can  be  maintained. 

2.  Tlis  court  cannot  consida*  any  ground  in 
the  motion  for  a  new  trial  ecmpiaining  of  er- 
rors in  the  court  below  in  admitting  or  reject- 
ing testimony,  when  the  motion  fails  to  set 
forth  what  was  the  particuliu'  testimony  tbns 
admitted  or  rejected. 

3.  l^ere  was  sttfldent  e-.-Jdence  to  sustain 
the  Terdlec 

(Syllabus  by  th:  Court) 

Brror  from  superior  cotot,  OftrroJl  county; 
S.  W.  Harris,  Judge. 

Bjectment  by  W.  G.  McDanlel,  adminis- 
trator, and  others,  against  D.  B.  Hnie.  There 
wa«  a  Judgment  for  plaintiffs,  and  defendant 
brings  error.    Affirmed. 

W.  Capers  Hodnett,  for  plaintiff  in  error. 
W.  F.  Brown,  6.  Holdemess,  O.  P.  Gordon, 
and  Adamson  ft  Jackson,  for  defendants  in 
error. 

LBWIS,  J.  BJectment  was  brought  against 
Hole  for  a  certain  part  of  lot  No.  142,  In  the 
Ninth  distoict  of  Carroll  county.  Twt>  de- 
mises were  laid,— one  In  Mrs.  M.  E.  McDan- 
lel, and  the  other  In  Mrs.  M.  B.  and  Annie  and 
Mattle  McDanlel.  J.  B.  McDanlel,  the  com- 
mon grantor  of  the  parties,  and  who  for- 
merly owned  the  whole  of  lot  142,  made  a 
deed  In  November,  1874,  conveying  the  south 
half  of  tbe  lot  to  himself,  as  guardian  tor 
certain  minors,  named  Cock,  and  subsequent- 
ly, under  an  order  of  court,  conveyed  It,  as 
guardian  of  these  minors,  to  Samuel  A 
Brown,  who  In  1883  executed  a  deed  reciting 
that,  in  consideration  "of  the  natural  affec- 
tion of  a  father  to  his  child,  I,  S.  A  Brown, 
of  the  county  of  Heard,  do  hereby  give  and 
bequeath  to  daughter  M.  E.  McDanlel,  of  the 
coimty  of  Carroll,  her  heirs  and  assigns,  a 
tract  or  parcel  of  land  [describing  It]."    "To 


have  and  to  bold  said  land  and  its  apptir- 
tenanees,  unto  said  M.  B.  McDanlel,  M.  H.  • 
McDanid,  A  B  McDanlel,  made  equal  as 
heirs,  her  heirs,  executors,  administrators, 
and  assigns,  in  fee  simple."  Then  f(dlow8: 
"I  warrant  the  tltie  to  said  land  against  the 
larwful  claims  of  an  persons."  M.  H.  and  A 
B.  McDanlel  are  daughters  of  M.  B.  M6- 
Danlel.  On  May  15,  1875,  J.  B.  McDanlel 
conveyed  to  the  defendant  a  tract  described 
In  the  deed  as  "fifty  acres  square  In  the  north- 
west comer  or'  lot  142.  The  plaintiffs  con^ 
tended  that  Huie  was  In  imssesslon  of  a 
part  of  thefa:  land  In  the  south  half  of  lot 
142.  Defendant  contended  that  the  land  In 
question  was  not  a  part  of  the  south  half, 
but  was  north  of  a  line  established  by  J. 
B.  McDanlel  In  1872  as  the  boundary  line 
between  the  north  half  and  the  south  half  of 
the  lot,  and  that  he  (Hnle)  was  In  possession 
of  the  strip  of  land  in  dispute  before  the  deed 
to  the  south  half  was  made  by  McDanlel  to 
himself  as  guardian,  and  had  ever  since  re- 
mained In  possession,  and  had  a  good  pre- 
scriptive title  to  it  The  jury  rendered  a  Vei> 
diet  In  favor  of  the  plaintiffs  for  the  prem- 
ises in  dispute,  and  (140  "for  damage  and 
rents."  The  defendant's  motion  for  a  new 
trial  was  overruled,  and  he  excepted. 

t,  One  of  the  grounds  In  the  motion  for  a 
new  trial  Is,  "Because  the  court  erred  In  hold- 
ing, when  the  question  was  raised  and  pass- 
ed upon,  that  the  deed  from  Samuel  A. 
Brown  to  Mrs.  M.  B.  McDanlel  conveyed  suA 
title  to  all  of  tbe  plaintiffs  as  would  author- 
ize them  to  recover  In  this  case."  We  do  not 
think  there  is  any  serious  difficulty  In  arriv- 
ing at  tbe  real  Intention  of  the  grantor. 
Brown,  from  tbe  words  above  quoted  from 
his  deed.  The  granting  clause  of  the  deed 
conveys  a  fee-simple  estate  to  his  daughter 
Mrs.  M.  B.  McDanlel;  and  the  habendum 
clause  manifestly  bitended  to  Include  In  the 
conveyance  her  daughters,  M.  H.  and  A.  B. 
McDanieL  Tbe  expression,  "made  equal  aa 
heirs,"  can  liave  but  one  reasonable  construc- 
tion; and  that  Is  that  the  three  persons  nam- 
ed In  the  habendnm  clause  shall  each  have  an 
equal  Interest  In  tbe  premises  conveyed,  as 
tenants  in  common.  The  grantor  perhaps 
thought  the  words  "her  heirs,"  In  the  grant- 
ing clause  of  tbe  deed,  were  sufficient  to  con- 
vey title,  also,  to  the  grantee's  children.  This, 
at  course,  was  not  true.  But  he  had  a  right 
to  designate  In  the  deed  what  be  meant  by 
his  "heirs";  and  this  he  did,  bi  tbe  habendum 
clause,  by  specifying  tbe  names  of  his  grand- 
children, "made  equal  as  heirs."  The  ques- 
tion arises,  Aall  the  real  Intention  of  the  gran- 
tor, as  manifested  by  bis  writing,  be  respect- 
ed by  tbe  courts,  or  shall  it  be  Ignored  In  a 
literal  and  rigid  enforcement  of  the  ancient 
rule  that  of  two  repugnant  clauses  in  a  deed, 
tbe  latter  must  ylehl  to  tbe  former?  We  can 
see  no  sound  reason  why  any  different  rule  of 
Interpretation  of  words  in  a  deed  should  pre- 
vail from  what,  would  ordinarily  govern  in 
cases  of  other  contracts.    Were  this  an  or- 
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dlnarjr  contract,  tbe  entire  instmment  would 
be  so  constmed  together  as  to  make  all  Its 
parts  stand,  it  possible,  and  to  carry  ont  the 
real  Intention  of  the  contracting  parties,  and 
reconcile  all  apparent  differences  and  con- 
flicts In  the  language  nsed.  Secticm  8673  of 
the  Civil  Code  declares:  "The  cardinal  rule 
of  construction  is  to  ascertain  the  intentlofi 
of  the  parties.  If  that  intention  be  clear,  and 
it  contravenes  no  rule  of  law,  and  sufficient 
words  be  used  to  arrive  at  the  intention,  it 
shall  be  enforced.  Irrespective  of  all  tedinical 
or  arbitrary  rules  of  construction."  This  car- 
^nal  rule  of  construction  has  several  times 
by  this  court  been  applied  to  deeds,  in  cases 
where  repugnant  clauses  existed  in  them.  In 
Thurmond  v.  Thurmond,  88  6a.  182,  14  8. 
■.  198,  a  deed,  in  its  granting,  habendum,  and 
warranty  clauses,  by  its  terms  conveyed  the 
absolute  feensfanple  title  to  land  to  certain 
cnanteea  named.  Following  the  warranty 
dause  was  a  provision  in  the  deed  that  at 
the  death  of  one  of  the  grantees  his  interest 
m  the  land  should  go  to  certain  other  parties 
named.  It  was  held  in  that  case.  In  ^ect, 
that,  the  intention  of  the  grantor  betaig  to 
limit  the  estate  taken  by  one  of  the  grantees 
named  in  the  first  part  of  the  deed,  such  In- 
tention should  be  carried  into  effect,  notwlth- 
-standlng  a  mere  literal  repugnancy  In  the 
-several  dauses  of  the  conveyance.  See,  also, 
Henderson  v.  Sawyer,  99  Oa.  234,  2S  S.  B. 
■812,  and  cases  there  cited.  These  rulings 
seem  based  upon  the  idea  that  the  section 
of  the  Code  dted  modifies  the  old  rule  upon 
the  subject  of  repugnant  clauses  in  a  deed. 
The  trend  of  modem  authoritieB  seems  to  be 
In  the  same  direction.  The  rigid  rule  of  coo- 
-ttruction  that  once  prevailed  in  regard  to 
such  instruments  Is  fast  giving  place  to  a 
-more  liberal  one,  which  does  not  hunt  np 
technicalities  of  the  law  that  oft  result  In  de- 
feating the  real  and  manifest  wishes  of  con- 
tracting parties.  Where  truth  was  at  one 
time  so  walled  in  by  a  rigid  adherence  to  old 
doctrines  that  the  light  was  admitted  only 
here  and  there,  through  cradcs  and  crevices 
m  these  ancient  walls,  the  tendency  now  la^ 
and  should  be,  to  throw  open  wider  the  doors, 
and  admit  the  full  sunlight,  with  the  view  of 
finding  and  enforcing  this  cardinal  rule  of  In- 
teution.  In  Bodlne's  Adm'rs  v.  Arthur,  91 
Ky.  53,  14  S.  W.  904,  It  was  ruled  that  where 
a  deed,  in  the  granting  clause,  conveyed  land 
to  a  certain  party  named,  and  in  the  haben- 
dum clause  it  Included,  not  only  the  grantee 
named,  but  also  the  grantee's  children,  it 
should  be  construed  as  meaning  that  the 
grantor  intended  the  habendum  to  operate  as 
an  addendum  or  proviso  to  the  granting 
«Ianse. 

2.  There  were  several  grounds  in  the  mo- 
tion for  a  new  trial  complaining  of  errors  of 
the  court  in  admitting  and  rejecting  testi- 
mony, but  these  grounds  cannot  be  consid- 
ered, for  the  reason  that  the  motion  fails  to 
set  forth  the  particular  testimony  thus  admit- 
ted or  rejected,  and  hence  It  Is  impossible  for 


us  to  pass  upon  Its  materiality  or  retevancy. 
For  instance,  objection  is  made  to  a  witness 
testifying  upon  a  certain  subject.  Upon  ex- 
amination of  his  evidence  in  the  record,  we 
find  that  mndi,  if  not  all,  of  his  testimony  np- 
on  this  partlenlar  matter  was  relevant  and 
proper;  and,  our  attention  not  being  called 
to  any  spedal  portion  of  it  in  the  motion,  we 
cannot  say  that  the  court  erred  In  admitting 
any  part  thereof.  Attain,  objection  la  m<de 
to  the  rejection  of  the  bond  for  titles  from 
the  common  grantor  to  the  defendant,  with- 
out setting  forth  the  terms  of  the  bond,  at 
giving  a  descriptloa  of  the  i>artlcnlar  premises 
it  was  intended  to  cover.  We  are  therefore 
left  in  the  dark  whether  the  bond.  If  it  hdl 
been  admitted  In  evidence,  would  have 
thrown  any  light  on  the  case. 

8.  It  Is  Insisted  by  counsel  for  plaintiff  la 
error  that  the  verdict  Is  eontniy  to  the  e^- 
dence,  in  that  the  testimony  showed  a  per- 
fect prescriptive  title  In  the  defendant,  name- 
ly, seven  years'  iMMsession  under  coiat  at 
tifle.  This  contest  arose  over  a  disputed  line 
between  coterminous  landowners.  The  liar- 
row  strip.  In  the  shape  of  a  trapeEOld,  whldt 
was  In  dispute,  was  originally  covered  with  a 
dense  growth  of  trees,  and  seems  to  have 
remained  so  until  two  or  three  yeara,  per- 
haps, before  the  bringing  of  this  suit  The 
jury  might  fairly  have  inferred  that  the  pos- 
session by  the  defendant  of  this  disputed 
strip  did  not  become  openly  adverse  unto  he 
commenced  dearing  the  land  for  the  purposes 
of  cultivation,  within  a  year  or  two  before 
this  action  was  filed.  There  Is  at  least  suffi- 
cient evidence  in  the  case  to  h<^  that  there 
was  no  abuse  of  discretion  by  the  trial  judge 
in  approving  the  verdict  and  refusing  a  new 
trlaL  Judgment  affirmed.  All  the  Justices 
concnnlng. 


(lOS  Oa.  514) 
ACHBT  et  aL  V.  DODSON. 
(Supreme  Court  of  Georgia.     July  27,  1898.) 
iNSTRDcnoNS— Dbfeots  in  Decrbb— Nbw  Thiai, 

— COKFLICTINO  EvtnBN'CB. 

1.  The  charge  complained  of,  when  taken  in 
connection  with  its  context  and  the  entire 
diarge,  was  not  erroneous, 

2.  The  verdict,  properly  construed,  is  a  gen- 
eral finding  for  the  plaintiff  against  the  de- 
fendant, who  was  daiming  title  to  the  land 
in  dispate;  and  upon  such  verdict,  the  case  be- 
ing one  in  which  equitable  relief  was  prayed, 
a  decree  should  have  been  rendered  m  con- 
formity to  the  pleadings,  and  the  principles  of 
equity  applicable  in  such  cases,  'rbet  die  de- 
cree entered  was  not  so  framed  would  not  lie 
ground  for  a  new  trial.  Snch  an  error  can 
only  be  taken  advantage  of  by  a  bill  of  excep- 
tions pendente  lite,  or  Dy  a  final  bill  of  excep- 
tions, if  sued  ont  within  due  time  for  such  pui^ 
pose  after  the  date  of  the  decree. 

3.  There  was  no  error  of  law  requiring  the 
granting  of  a  new  trial.  Though  on  the  con- 
trolling question  in  the  case  the  evidence  was 
conflicting,  still  there  was  some  evidence  to  aa- 
thorize  the  verdict;  and,  the  trial  judge  having 
approved  the  finding,  his  judgment  will  not  be 
disturbed. 

(SyilabuB  by  the  Court) 
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Eirror  from  snperior  court,  Gordon  county; 
A.  W.  FIte,  Judge. 

Suit  by  Harriet  Dodson  against  Frances  L. 
Achey  and  otbers.  Decree  for  plaintiff.  De- 
fendants bring  error.    Affirmed. 

T.  R.  R.  C!obb  and  Rosser  &  Carter,  for 
plaintiffs  In  error.  Rankin  &  KIker  and  B. 
J.  &  J.  McCamy,  for  defendant  in  error. 

PEB  CURIAM.   Judgment  affirmed. 

(105  Oa.  sss) 

SOUTHERN  MIN.  CO.  t.  LOWE  et  «t 
(Supreme  Court  of  Georgia.     July  2T.   1898.) 

IXJUKCTION— ResTKAINIXO  PRISON  COHHISSIONBKS 

— Convict  Contracts. 
The  writ  of  Injunction  does  not,  under  any 
drcumstances,  or  at  the  instance  of  any  per- 
son, lie  against  tlie  prison  commissioners  of  this 
state,  to  restrain  them  from  entering  inlo  a 
contract  for  the  hiring  of  convicts,  nor  against 
any  person  or  persons  with  whom  the  commis- 
sioners are  about  to  make  such  a  contract, 
when  the  granting  of  the  injunction  would,  ei- 
ther directly  or  indirectly,  Interfere  with  the 
Iierformance  by  the  commissioners  of  the  du- 
ties devolved  upon  them  by  the  act  creating  a 
prison  commission  for  this  state. 
(Syllabns  by  the  Court.) 

Error  from  superior  court,  Fulton  county; 
J.  H.  Iiumpkln,  Judge. 

Action  by  tbe  Southern  Mining  Company 
against  W.  B.  Lowe  and  others.  Judgment 
for  defendants,  and  plaintiff  brings  earn. 
Affirmed. 

King  &  Anderson,  for  plaintiff  In  error. 
Jna  L,  Hopkins  &  Sons  and  J.  M.  Terrell, 
Atty.  Gen.,  t<x  defendants  In  error. 

LUMPKIN,  P.  J.  Tbe  Southern  Mining 
Company  brought  an  equitable  petition 
against  W.  B.  Lowe,  certain  named  corpora- 
tions, and  the  prison  commissioners  of  Geor- 
gia. Tbe  case  made  by  the  plaintiff's  alle- 
gations, so  far  as  material  to  the  present  dls- 
cosslon,  was,  in  brief,  as  follows:  Under  the 
act  of  December  21,  1897  (Acts  1897,  p.  71), 
tbe  prison  commission  Invited  bids  for  hiring 
the  penitentiary  convicts  of  this  state.  The 
plaintiff  desired  to  obtain  300  of  them.  It 
entered  into  an  agreement  with  Liowe  where- 
by be,  as  its  agent,  was  to  deal  with  the 
prison  commissioners,  and  In  its  behalf  make 
bids  for  the  800  convicts  It  wished  to  hire.  A 
number  of  other  named  corporations  and  nat- 
ural persons  made  Lowe  their  agent  for  the 
same  purpose.  He  was  to  bid  In  behalf  of 
each  party  for  the  number  of  convicts  each 
desired  to  procure;  but,  no  matter  in  whose 
t>ehalf  any  convicts  should  be  by  him  obtain- 
ed from  the  state,  nor  whose  bids  for  tbe 
same  should  be  accepted,  such  number  of  con- 
victs as  were  In  fact  awarded  to  him  as  the 
agent  of  all  or  any  of  these  parties,  whether 
more  or  less  than  the  numbers  actually  bid 
for,  .should  be  distributed  pro  rata  among  all 
tbe  corporations  and  other  persons  represent- 
ed by  Lowe.  After  much  discussion.  It  was 
finally  agreed  by  Lowe  and  all  the  parties  so 


represented  by  him  that,  as  their  agent  he 
was  to  bid  $96  i>er  annum  for  each  convict, 
though  it  was  nevertheless  further  agreed 
that  in  the  event  tbe  bids  made  in  behalf  of 
petitioner  or  tbe  others  represented  by  Lowe 
should  not  (any  of  them)  be  accepted,  he  was 
to  continue  to  represent  petitioner  and  the 
other  parties  In  the  effort  to  procure  con- 
Tlcts,  If,  by  the  rejection  of  bids,  further  op- 
portunity should  be  presented  to  deal  with 
tbe  prison  commission  so  as  to  accomplish  ths 
end  In  view,  viz.  to  obtain  the  use  of  some  of 
the  convicts  to  be  hired  by  tbe  state  under 
the  above-mentioned  act,  who  were  Intended, 
In  the  case  of  the  plaintiff,  to  be  employed 
In  working  certain  coal  mines  owned  and  op- 
erated by  It  In  Dade  county.  The  plaintiff 
vested  In  Lowe  full  and  unconditional  power 
to  represent  It,  and  agreed  to  be  bound  by 
any  contract  made  by  him  In  its  behalf. 
There  were.  In  all,  but  1,800  convicts  to  be 
hired  by  the  prison  commission.  In  pursu^ 
ance  of  the  agreement  above  set  forth,  Lowe 
filed  with  the  prison  commission  a  paper 
whereby,  as  agent  of  a  number  of  specified 
parties,  he  offered  to  take  for  each  a  stated 
number  of  ccmvlcts  at  $96  each  per  annum. 
In  this  pap«-  be  referred  to  plaintiff  as  the 
*n>ade  Coal  Mines."  Upon  opening  the  bids 
received  by  them,  tbe  prison  commissioners 
awarded  to  persons  who  had  bid  $98  per  an- 
num for  each  convict  1,100  convicts.  As  to 
the  remaining  700,  the  commissioners  declined 
to  accept  any  bid  of  less  than  $98  per  annum 
for  each,  and  Informed  Lowe,  as  agent  of  the 
parties  for  whom  he  had  made  bids,  that.  If 
he  would  raise  the  price  offered  for  each  con- 
vict from  $96  to  $98  per  annum,  the  commis- 
sion would  award  to  him,  as  such  agent,  the 
700  convicts  yet  to  be  hired.  Lowe  accepted 
this  proposition,  agreeing  with  the  prison 
commission  to  take  the  700  convicts  at  $98 
per  annum  each,  and  they  were  awarded  to 
him  at  that  price.  In  view  of  all  the  facts,  the 
plaintiff  will  be  entitled  to  receive,  at  the  ex- 
piration of  the  present  lease,  122  of  the  700 
cohvicts  awarded  to  Lowe  as  above  set  forth, 
this  being  its  Just  proportion  of  the  same. 
It  has,  through  Its  president,  demanded 
of  Lowe  that  he  cause  to  be  made  and  de- 
livered to  It  a  contract  executed  by  the  pris- 
on commissioners  whereby  It  may  be  recog- 
nized as  the  lessee  of  the  122  convicts;  bat 
Lowe  refuses  to  recognize  petitioner's  right  to 
any  portion  of  the  convicts,  and  declines  to 
comply  with  Its  demand,  all  of  which  la  In 
fraud  of  Its  rights,  and  In  violation  of  the 
contract  made  between  petitioner  and  Lowe. 
Petitioner  has  demanded  of  the  prison  com- 
mission not  to  enter  into  any  contract  with 
Lowe,  or  with  any  party  named  by  him,  so 
as  to  deprive  petitioner  of  Its  proportion  of 
the  said  700  convicts;  but,  notwithstanding 
this  demand,  these  officials  are  proceeding  to 
execute  contracts  for  ail  of  these  700  con- 
victs to  certain  corporations  named  by  Lowe 
as  being  entitled  to  the  same,  and  refuse  to 
enter  Into  any  contract  with  petitioner,  bir- 
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Ing  to  It  any  portion  of  tbe  conTlcts.  The 
refusal  of  the  prison  commission  to  malTe  a 
contract  with  the  plaintiff  Is  based  entirely 
npon  the  ground  that  It  was  dealing  with 
Lowe  as  agent,  and  that  he  has  denied  that 
plaintiff  was  one  of  his  principals.  The 
prison  commissioners  have  stated  that.  If 
Lowe  would  name  plaintiff  as  such,  they 
would  make  a  contract  with  plaintiff,  and 
that  if  It  la  held  that  Lowe  was  acting  for 
plaintiff,  and  It  is  entitled  to  any  of  the  con- 
Tlcts, they  are  ready  to  recognize  plaintiff  as 
one  of  the  bidders,  and  contract  with  it  ac- 
cordingly. Among  other  things,  the  plaintiff 
prayed  that  the  defendants  be  enjoined  from 
entering  into  any  contracts  with  reference  to 
the  700  convicts  awarded  to  Lewis  which  do 
not  recognize  its  rights  in  the  premises. 

All  of  the  defendants  demurred  to  tlie  peti- 
tion upon  the  ground  that  it  was  without  equi- 
ty and  set  forth  no  cause  of  action.  Lowe  an- 
swered the  petition,  admitting  that  an  ar- 
rangement was  entered  Into  between  himself 
and  the  president  of  Uie  plaintiff  by  which 
he  (Lowe)  was  authorized  to  bid  for  convicts 
for  it  at  the  price  of  $06  per  annum,  but  de- 
nying that  any  authority  was  conferred  uptHi 
him  to  make  any  other  bid  In  behalf  of  the 
plaintiff,  or  to  contract  for  the  hiring  to  it  of 
any  convicts  at  a  price  higher  than  that  just 
named.  In  his  answer  he  also  denied  that 
the  plaintiff  had  given  him  unconditional 
Itower  or  authority  to  represent  It  in  the  mat- 
ter, or  had  agreed  to  be  bound  by  any  con- 
tract he  might  make  in  its  behalf.  The  an- 
swer further  alleged,  in  substance,  that,  In 
making  the  contract  for  the  hiring  of  con- 
victs, Lowe  was  In  no  sense  representing  or 
acting  for  the  plaintiff. 

At  the  hearing,  the  Judge  heard  evidence 
upon  the  merits,  and  passed  an  order  refus- 
ing to  grant  the  Injunction.  In  this  order, 
however,  it  is  distinctly  stated  that  the  In- 
junction is  denied  "upon  purely  legal  grounds, 
and  not  upon  any  matter  of  discretion  with 
reference  to  conflicting  evidence."  The  ques- 
tion is  theref<Mre  squarely  presented  whether 
or  not,  upon  the  assumption  that  the  plain- 
tiff's allegations  were  proved,  it  was  entitied 
to  the  injunction  for  which  It  prayed.  We 
agree  with  the  trial  Judge  In  holding  that  It 
was  not 

The  eleventh  section  of  the  act  of  1807  pro- 
vides that  the  prison  commission  shall  adver- 
tise for  bids  for  the  hiring  of  all  the  peniten- 
tiary convicts  not  disposed  of  by  the  preced- 
ing sections,  and  dlstlnctiy  declares  that  the 
commissioners  "may  reject  any  and  all  of 
said  bids,  and  may  make  any  other  contract 
of  hiring  on  the  plan  specified  which,  in  their 
Judgment,  will  carry  out  the  intentions  of 
this  act  and  subserve  the  best  Interest  of  the 
state."  That  this  language  confers  upon  the 
commissioners  very  broad  discretionary  pow- 
ers is  apparent  from  a  most  casual  reading. 
These  powers  are  to  be  esercised  for  and  In 
behalf  of  the  state.  It  la  an  essential  party 
to  the  business,— indeed,  the  only  party  inter- 


ested on  one  side  of  the  great  qnestltm  of  dis- 
posing of  Its  convicts.  The  state  owns  flieir 
labor.  No  one  can  acquire  an  interest  there- 
in except  by  a  contract  with  the  state,  and, 
whatever  agency  may  be  employed  In  mak- 
ing such  contract,  the  state  is  the  real  lessor. 
The  prison  commission's  in  the  present  case 
are  sued  as  officials,  having  no  personal  In- 
terest In  the  subject-matter  of  the  suit  The 
Injunction  sought  If  granted,  would  be 
against  representatives  of  the  state  In  their 
official  capacity,  and  therefore  neither  more 
nor  leas  than  a  Judicial  proceeding  against 
the  state  itself.  It  has  not  OMisented  to  be 
sued  dlrectiy,  nor  authorized  the  bringing  of 
an  action  against  the  prison  commission.  It 
Is  well  settied  that  executive  officers  of  a 
state,  exercising  functions  In  which  they  have 
discretionary  powers,  cannot  be  reached  by 
injunction.  In  Scofleld  v.  Perkerson,  46  Oa. 
360,  Chief  Justice  Warner  said  that  the  Issu- 
ing of  executions  by  the  comptroller  general 
to  collect  the  public  revenue  due  the  state 
was  "the  act  of  the  executive  department  of 
the  state  government"  and  that  the  courts 
have  no  i>ower  or  authority  "to  restrain  that 
department  of  the  government  from  doing 
so."  And  see,  in  this  connection,  Peeples  v. 
Byrd,  OS  Oa.  688,  694,  606,  25  S.  B.  677.  It 
makes  no  difference  that  the  injunction  Is  not 
sought  against  the  governor  by  name,  nor 
against  the  state  as  a  commonwealth.  The 
effect  of  granting  the  injunction  would  nev- 
ertheless be  to  enjoin  the  state  itself  from 
entering  Into  and  carrying  out  a  contract 
through  Its  officers  connected  with  the  execu- 
tive department  These  latter  can  no  more 
be  reached  by  the  process  of  injunctiim  than 
can  the  governor  himself.  As  stated  In  2 
High,  InJ.  {  1326:  "The  true  test  in  all  such 
cases  is  as  to  the  nature  of  the  specific  act 
in  question,  rather  than  to  the  general  func- 
tions and  duties  of  the  officer.  If  the  act 
which  it  Is  sought  to  enjoin  Is  executive  in- 
stead of  ministerial  In  its  character,  or  If  It 
involves  the  exercise  of  Judgment  and  discre- 
tion upon  the  part  of  the  officer,  as  distin- 
guished from  a  merely  ministerial  duty,  its 
performance  will  not  be  prevented  by  injunc- 
tion." The  position  urged  by  counsel  for  the 
plaintiff  in  error,  that  Lowe  and  his  co-de- 
fendants other  than  the  prison  commission- 
ers could  properly  be  enjoined,  cannot  be 
adopted  as  sound.  Such  a  course  would  sim- 
ply result  in  indirectiy  enjoining  the  commis- 
sioners, and  this  cannot  be  done  in  any  man- 
ner. Nothing  ruled  in  any  of  the  following 
cases  conflicts  with  what  is  now  decided: 
The  case  of  Wright  v.  Railroad  Co.,  64  Ga. 
783,  is  not  in  point  That  case  turned  npon 
the  propositions  that  there  was  no  valid  la-w 
authorizing  the  collection  of  the  taxes  al- 
leged to  be  due  by  the  railroad  company,  and 
that  consequently  the  issuing  of  the  execu- 
tions by  the  comptroller  general,  and  the 
levying  thereof  by  the  sheriff,  were  illegal 
acts,  which  a  court  of  equity  should  restrain. 
What  has  Just  been  said  Is  also  applicable  to 
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tlie  case  of  Mayo  r.  Renfroe,  06  Ga.  408.  The 
main  and  conirulling  Issue  in  tbe  cases  of 
Penitentiary  Co.  v.  Nelms,  65  Ga.  67,  499,  M., 
67  Ga.  565,  and  W.,  71  Ga.  301,  was  whether 
or  not,  as  matter  of  law,  the  Marietta  &.  North 
Georgia  Railroad  Company  was  entitled  to 
certain  convicts.  The  determination  of  this 
Issue  depended  upon  purely  legal  questions. 
The  principal  keeper  of  the  penitentiary  was 
charged  with  no  duty  with  reference  to  these 
convicts  which  was  otherwise  than  merely 
ministerial.  Neither  the  making  of  a  con- 
tract by  him,  nor  the  exercise  of  any  discre- 
tion 4s)  his  part,  waa  lnv(dved. 

In  reply  to  the  augrgestlon  that  the  Injunc- 
tion sought  In  the  present  case  ought  to  be 
granted  because  the  prison  commissions^ 
raised  no  question  as  to  the  JnrisdictUHi  of 
the  court  over  them,  and  had  assured  the 
plaintiff  that,  if  convinced  that  Lowe  really 
wa3  Its  agent  in  contracting  for  a  portion  of 
the  700  convlctB,  they  would  enter  Into  a  con- 
tract for  the  hiring  to  the  plaintiff  of  Its  pro- 
portion of  the  same,  it  need  only  be  said  that 
these  commissioners  cannot,  by  waiver  or 
otherwise,  give  to  the  courts  Jurisdiction  ot 
the  state  in  a  case  of  this  nature,  nor  can 
they  thus  delegate  to  the  courts  a  qneation 
the  decision  of  which  devolves  uiwn  them. 
It  is  their  duty  to  ascertain  whether  the 
plaintiff  was  one  of  the  principals  for  whom 
Lowe  was  acting  as  agent,  and  to  goyem 
their  action  in  the  premises  accordingly. 

We  do  not  deem  it  necessary  to  enter  into 
a  more  elaborate  discussion  of  this  case.  The 
principles  by  which  It  is  controlled  were  stat- 
ed and  discussed  at  length  in  Peoples  v.  Byrd, 
■npra,  and  the  correctness  of  the  doctrine 
there  laid  down,  and  to  which  we  now  ad- 
here, could  be  supported  by  the  citation  of 
anthorities  ad  nauseam.  We  are  fully  con- 
Tloced  that  the  trial  Judge  was  right  in  refus- 
ing to  grant  the  injunction,  and  that  his  Judg- 
ment was  based  upon  correct  reasona  Judg- 
ment affirmed     All  the  Justices  concurring. 


(105  Ga.  323) 

FARLET  T.  OATB  OITT  GASLIGHT  CO. 

(Supreme  Court  of  Georgia.    July  27,  1888.) 

NoiBANOB— Damages— iNADBquAOT— iKJUNCTioir— 

IXSTBVCTIOKS — RbHASKS  OF  COCBT — 

Harmless  Ekkob. 

1.  Though,  in  an  action  to  recover  damages 
for  the  maintenance  of  a  continnlng  nuisance, 
the  jury  retnm  a.  verdict  for  only  nominal  dam- 
ages, such  verdict  will  not  be  set  aside  on  the 
grounds  that  it  is  contrary  to  law  and  evidence, 
and  so  small  in  amonnt  as  to  show  "bias  and 
prejudice  on  the  part  of  the  jnry,  and  is  inade- 

auate  and  too  small,"  where  the  evidence  is  con- 
icting,  and  there  is  evidence  which  anthorises 
r>  finding  that  the  premises  of  the  plaintiff  had 
•nstained  no  injury  resulting  in  pecuniary  dam- 
age to  the  plaintiif,  and  that  the  same  had  not 
been  rendered  substantially  uncomfortable  and 
unhealthy  for  occupancy  by  herself  and  family 
as  a  residence. 

2.  In  such  a  case  a  charge  in  the  following 
language,  "One  who  owns  a  lot  has  a  right  to 
have  the  air  whidi  passes  over  his  or  her  prop- 
erty to  be  in  a  natural  states  eoBslderlng  tiie 
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location,  sitnation,  and  surronndings  of  the  lot," 
— was  inaccurate;  yet.  where  there  was  evi- 
dence tending  to  show  that  the  premises  of  tbe 
plaintiff  were  Invaded  by  foul  gases  and  noxious 
odors,  and  the  soil  of  her  lot  permeated  with 
poisonous  substances,  emanating  from  other 
sources,  with  which  the  defendant  had  no  con- 
nection, and  it  appeared  that  this  instruction, 
when  read  in  connection  with  the  entire  charge 
of  tbe  court  on  this  particular  branch  of  the 
case,  clearly  Instructed  the  jury  that  the  de- 
fendant, while  answerable  for  the  existence  of 
any  nuisance  created  by  its  works,  would  not 
be  responsible  for  any  act  or  conduct  of  others, 
or  for  the  invasion  of  her  premises  by  foul 
gases,  noxious  odors,  or  poisonous  substances 
emanating  from  other,  independent,  sources, 
such  charge  is  not  good  cause  for  a  new  trial. 

8.  The  charge  of  the  court  fully  and  correct- 
ly instructed  the  Jnry  what  damages  the  for- 
mer recovery  embraced,  and  also  the  elements 
of  damages  and  the  measure  of  tbe  plaintifrf 
recovery  in  the  present  action. 

4.  Where,  in  the  trial  of  an  action  to  recover 
damages  for  a  continuing  nuisance,  the  Jnry 
find  that  the  plaintiff  has  suffered  no  special 
damage,  and  yet  find  that  a  nuisance  exists, 
a  verdict  for  nominal  damages  is  proper. 

6.  In  the  trial  of  such  a  case,  where  it  ap- 
pears that  the  plaintiff  had  previously  institnted 
an  action  and  recovered  damages  sustained  by 
her  by  reason  of  the  creation  and  maintenance 
of  the  same  nuisance,  an  announcement  made 
by  the  presiding  judge,  in  open  court,  in  order 
to  properly  confine  the  range  of  evidence^  as  to 
what  damages  were  embraced  or  recovered  In 
the  former  action,  and  as  to  what  Items  of 
damage  might  be  recovered  in  the  subsequent 
action,  is  not  cause  for  a  new  trial,  even  though 
made  in  the  presence  of  the  jnry,  where  it  ap- 
pears that  such  announcement  was  made  or 
request  of  counsel  for  both  parties,  that  they 
made  no  request  for  the  jnry  to  retire,  and  that 
the  judge.  In  his  charge,  carefully  instructed 
the  jury  that  they  had  nothing  to  do  with  the 
admissibility  of  evidence,  or  ue  colloquies  <» 
the  snbject  of  the  admissibility  of  evidence,  but 
should  try  th^  case  under  tiie  law  as  given 
them  in  charge,  and  the  opinloo  they  entertain- 
ed of  the  evidence  admitted.  ESspecially  will 
such  annonncement  afford  no  cause  for  a  new 
trial  where  it  appears  that  the  announcement, 
as  made,  is  pertinent  to  the  issnes  invcHved.  and 
is  not  itself  an  inaccurate  statement  of  the 
law  touching  the  subject  with  which  it  deals. 

6.  If,  in  such  a  case,  the  plaintiff  also  seeks 
to  obtain  an  injunction  to  prevent  a  continu- 
ance of  the  nuisance,  a  charge  in  the  following 
language:  "But  the  plaintiff  must  show  you 
that  the  defendant  is  not  only  maintaining  a 
nuisance,  but  that  it  will  continue  to  do  so  in 
the  future,  and  that  it  is  necessary  for  tiie  pro- 
tection of  the  plaintiff's  rights  in  the  future  to 
enjoin  the  defendant," — should  not  be  given,  be- 
cause inaccurate;  but,  nevertheless,  the  dis- 
cretion of  the  trial  judge  in  orermling  a  mo- 
tion for  a  new  trial  on  exception  taken  to  such 
charge  will  not  be  disturbed,  where  there  is  evi- 
dence warranting  a  finding  that  the  plaintiff 
had  sustained  no  special  damages,  and  that  her 
premises  had  not  neen  rendered  substantially 
uncomfortable  or  unhealthy  for  occnpancy  by 
herself  and  family  as  a  residence,  and  also  evi- 
dence warranting  a  finding  that  subsequent  to 
the  institution  of  the  action,  but  prior  to  the 
trial,  the  defendant  had  practically  abated  such 
nuisance. 

(Syllabus  by  tbe  Onrt) 

Error  from  superior  court,  Fulton  eonntjr; 
J.  H.  Lumpkin,  Judge. 

Petition  by  Mary  Farley  against  tbe  Gate 
City  Gaslight  Company  to  enjoin  the  main- 
tenance of  a  nuisance,  and  to  recover  dam- 
ages for  its  maintenance.    There  was  a  Jodg- 


Digitized  by 


v^oogle 


194 


31  SOUTHEASTERN  REPORTER. 


(Ofu 


ment  for  plaintiff  for  nominal  damages,  and 
8be  brings  error.    Affirmed. 

Longino  &  Grollghtly,  for  plaintiff  In  error. 
Van  Eppg  &  Lef twlcb,  for  defendant  In  error. 

LITTLE,  J.  On  May  4,  1893,  Mrs.  Mary 
Farley  filed  In  the  city  court  of  Atlanta  her 
petition  against  the  Gate  City  Gaslight  Com- 
pany to  recover  damages  from  the  latter  al- 
leged to  have  been  sustained  by  her.  In  her 
person  and  property,  by  reason  of  the  main- 
tenance by  the  defendant  of  an  alleged  nnl- 
sance.  She  showed  that  she  was  the  owner  of 
a  house  In  the  city  of  Atlanta,  which  she 
and  her  family  occupied  as  a  dwelling;  that 
there  was  on  the  premises  a  well  of  pure 
water,— a  rich  and  valuable  garden  spot,  on 
which  she  raised  fruits  and  vegetables;  and 
that  large  shade  trees,  shrubbery,  and  flow- 
ers, which  contributed  to  the  comfort  of  peti- 
tioner and  her  family,  and  to  the  attractive- 
ness of  their  home,  were  also  growing  on 
said  lot  She  showed:  That,  while  occupy- 
ing and  thus  In  the  enjoy mrat  of  her  home, 
the  defendant  purchased  a  lot  In  close  prox- 
imity to  that  of  plaintiff,  divided  therefrom 
only  by  a  street  28  feet  wide,  and  that  said 
lot  waa  elevated  above  the  lot  of  plaintiff. 
That  the  lot  purchased  by  defendant  had  be- 
fore the  purchase  been  vacant,  or  occupied 
by  residences,  and  that  the  defendant,  with- 
out the  consent  of  petitioner,  and  against  her 
will,  placed  on  the  lot  so  purchased  buildings, 
machinery,  and  appliances  for  the  manufac- 
ture of  gas,  and  dug  out  and  constructed 
wells  or  reservoirs  of  large  dimensions  for  the 
purpose  of  holding  gaa  and  storing  same  for 
distribution  over  the  city  for  tUuminating 
purposes.  That  these  reservoirs  were  filled 
with  water,  and  over  them  were  placed  large 
holders,  supported  by  framework,  and  adjust- 
ed so  as  to  move  up  or  down  according  to 
the  amount  of  gas  therein  contained,  and  to 
supply  the  necessary  pressure  for  the  distri- 
bution of  gas.  In  excavattaig  said  wells  or 
reservoira,  the  defendant  utilized  the  dirt  In 
building  a  wall  or  embanliment  some  20  feet 
high  on  the  line  of  Its  lot  adjoining  the  street 
which  divides  the  plaintiff's  lot  from  that  of 
the  defendant;  the  wall  or  embankment  and 
tops  of  the  reservoirs  being  some  20  feet 
higher  than  the  surface  of  petitioner's  lot 
The  largest  reservoir  Is  situated  just  across 
the  street  &ud  within  about  40  feet  of  the 
residence  and  well  of  petitioner.  The  reser- 
voirs have  capacity  for  many  thousands  of 
gallons  of  water,  are  kept  nearly  full  all  the 
time,  and  there  Is  no  outlet  for  the  escape  of 
water,  except  by  an  overflow  pipe  at  the  top 
of  one  of  the  reservoirs,  or  by  surface  leak- 
age, absorption  through  the  walls,  or  by 
evaporation.  Between  the  walls  of  the  reser- 
voirs and  the  walls  of  the  holders  there  Is 
a  space  of  2  to  3  feet  around  the  same,  which 
Is  open  and  never  closed  or  covered,  and  In 
which  filth  can  fall  and  accumulate,  and, 
when  BO  fallen,  there  U  no  way  to  get  tt 


out,  except  by  removing  the  water,  which  is 
never  done.  This  water,  by  reason  of  long 
standing,  and  accumnlations  of  filth,  and  con- 
tact with  the' gas,  or  other  causes,  has  be- 
come stagnant,  impure,  odions,  and  offensive, 
from  which  petitioner  and  her  family  suffer 
annoyance.  There  escape  and  Issue  from  the 
plant  and  works,  and  from  the  reservoirs  and 
holders,  unpleasant  offensive,  noxious,  and 
unhealthy  odori^,  gases,  and  vapors,  which 
permeate  and  contaminate  the  atmosphere 
about  the  premises  of  petitioner,  producing 
headache,  coughs,  nausea,  stupidity,  dnllness 
of  feeling,  and  depression  of  spirits,  and  oth- 
erwise Injuring  the  health  of  petitioner  and 
other  members  of  the  family,  rendering  her 
home  almost  uninhabitable.  Prior  to  the 
erection  and  operation  of  the  works  there  was 
rarely  ever  any  sickness  In  the  family,  bnt 
since  that  time,  to  wit,  the  16th  day  of  May, 
1889,  the  health  of  petitioner  and  other  mem- 
bers of  the  family  had  been  seriously  affect- 
ed, and  thece  have  been  two  cases  of  fatal 
sickness  In  the  famUy.  By  reason  of  the  es- 
cape, leakage,  and  drainage  from  the  reser- 
voirs of  the  Impure  matter  and  noxious  gases 
which  have  seeped  through  and  percolated 
the  soil  of  her  lot  her  well  of  water  has  bees 
rendered  impure  and  wholly  unfit  for  use,  and 
plaintiff  has  had  to  abandon  same;  and  lo 
consequence  of  the  Impurity  of  the  atmos- 
phere and  pollution  of  the  soil  the  trees. 
shrubbery,  fiowers,  etc.,  on  petitioner's  prem- 
ises are  dying  and  have  died,  depriving  peti- 
tioner and  family  of  pleasure  and  comfort 
and  for  the  same  reason  vegetation  will  not 
grow  and  thrive  upon  the  premises;  and 
petitioner  has  had  to  abandon  her  garden 
spot,  which  contributed  largely  to  the  sup- 
port of  herself  and  family,  and  from  which 
she  derived  considerable  Income.  She  al- 
leged: That  the  gas  contained  In  the  hold- 
ers was  explosive  and  dangerous,  and  a  con- 
stant menace  or  source  of  annoyance  and 
anxiety  to  petitioner.  The  damage  to  her  and 
her  property  is  gradually  and  steadily  in- 
creasing, growing  more  and  more  Injurious, 
burdensome,  and  damaging.  The  erection, 
maintenance,  and  operation  of  the  plant 
etc..  Is  a  nuisance,  and  the  hurtful,  injurious, 
and  damaging  character  and  effects  thereof 
have  steadily  and  continuously  Increased 
from  its  beginning  to  the  present  time.  Sho 
showed:  That  the  noxious  and  unhealthy 
odors,  gases,  and  vapors  have  continuously 
Increased  in  volume  and  virulence,  and  the 
leakage,  drainage,  etc.,  from  the  reservoin 
have  constantiy  IncreaMd  in  quantity  and  In 
Impurities,  forming  and  constitutbig  a  grow- 
ing and  continuous  nuisance,  to  the  great 
damage  of  petitioner.  When  the  defendant  to 
engaged  in  manufacturing  gas,  great  volnmes 
of  soot  smoke,  etc.  Issue  from  Its  works, 
which  permeate  the  atmosphere  In  and 
around  petitioner's  premises;  settting  In  on 
her  house,  furniture,  etc.  Her  property  by 
reason  of  all  of  said  acts,  has  been  rendered 
almost  valueless,  the  market  and  rental  value 
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thereof  being  decreased  in  named  8uma,  and 
8he  has  suffered  special  damage  in  all  the 
ways  aforesaid.  That  the  defendant  bad 
maintained  the  nnlaance  from  the  l5th  day  of 
May,  1889,  to  the  filing  of  the  peUtlon,  and 
that  same  had  not  been  abated.  On  the  trial 
of  the  cause  in  the  city  court  the  Jury  were 
Instmcted  that  if  they  should  find,  under  the, 
leadings  and  evidence,  that  the  defendant 
bad  maintained  the  nuisance  as  charged,  they 
would  l>e  authorized  to  render  a  verdict  In 
her  favor  for  all  appreciable  damage  to  her 
property,  or  the  enjoyment  thereof  as  a  resi- 
dence, during  the  four  years  next  preceding 
the  filing  of  the  suit,  -which  resulted  by  rea- 
son of  the  creation  and  maintenance  of  such 
nuisance.  The  Jury  rendered  a  verdict  for 
$1,000  in  favor  of  the  plaintiff.  The  defend- 
ant made  a  motion  for  a  new  trial,  which  was 
overruled,  and  upon  writ  of  error  to  this  court 
the  Judgment  of  the  court  below  was  af- 
firmed.   95  Ga.  796,  23  a  E.  119. 

On  the  14th  day  of  August,  1894,  Mrs.  Far- 
ley filed  In  the  superior  court  of  Fulton  coun- 
ty her  equitable  petition  against  the  Gate 
City  Gaslight  Company,  In  which,  after  re- 
ferring to  the  previous  action  brought  by 
her,  she  alleged  that,  although  by  that  ac- 
tion it  was  established  that  the  defendant 
was  maintaining  a  nuisance  as  against  her. 
It  did  not  on  the  4th  day  of  May,  1S03.  and 
had  not  since  that  day,  and  up  to  the  time  of 
filing  the  present  petition,  abate  said  nui- 
sance, but  that  it  was  continuing  to  maintain 
the  same.  She  alleged  that  in  that  suit  she 
was  allowed  to  recover  damages  only  to  the 
date  of  bringing  the  same,  and  did  not  recov- 
er anything  either  for  damage  to  person  or 
property  from  the  date  of  the  filing  of  the 
former  suit  to  the  present  date.  She  char- 
ged that  It  was  the  duty  of  the  defendant  to 
have  abated  the  nuisance,  but  it  failed  and 
refused  to  do  so,  but  maintained  said  nui- 
sance from  the  4th  day  of  May,  1893,  to  the 
date  of  filing  the  present  petition,  knowing 
the  same  was  wrong,  and  dangerous  to  peti- 
tioner's health,  and  damaging  her  property, 
and  that,  therefore,  the  wrong  which  defend- 
ant was  perpetrating  was  willful,  and  should 
subject  It  to  pnnltlve  or  exemplary  damages, 
mote  especially  from  the  date  the  verdict 
was  rendered  In  the  first  suit  She  alleges 
that  she  sustained  $4,000  damages  to  her 
person  and  property;  the  elements  of  dam- 
age outlined  being  injury  to  her  well  of  wa- 
ter, shade  trees,  shrubbery,  flowers,  and 
trees,  garden,  market,  and  rental  value  of  her 
home,  its  depreciated  value  to  her  as  a  resi- 
dence, and  physical  suffering  in  her  person 
from  the  effects  of  the  nuisance.  She  alleged 
that  said  nuisance  was  a  continuous  and 
growing  one;  that  the  damages  inflicted 
were  Irreparable;  that  the  discomfort  and 
ill  health  resulting  from  such  nuisance  could 
not  be  fully  compensated  in  money;  that  no 
Jury  could  or  would  fully  appreciate  and  un- 
derstand the  extent  of  her  suffering  and  dis- 
comfort from  the  nuisance;  and  for  this  rea- 


son she  prayed  that  the  company,  Its  agents 
and  employes,  be  enjoined  from  operating 
said  works,  and  also  from  In  any  way  allow- 
ing gas,  foul  water,  and  other  poisonous 
substances  from  said  works  to  go  upon  her 
premises,  etc.  To  this  petition  the  defend- 
ant, among  other  things,  filed  a  plea  In  abate- 
ment, averring  that  at  the  commencement  of 
this  action,  to  wit,  August  14,  1894,  there 
was,  and  now  Is,  another  action  brought  In 
the  city  court  of  Atlanta  between  the  same 
parties  and  for  the  same  cause  as  that  set 
forth  In  the  petition  which  Is  now  In  su- 
preme court  for  final  determination,  where- 
fore It  prayed  that  the  present  action  be 
abated  and  dismissed,  and  defendant  recover 
costs,  etc.  On  the  trial  of  the  case  the  Jury 
returned  a  verdict  in  favor  of  the  plaintiff 
for  five  dollars.  The  plaintiff  made  a  motion 
for  a  new  trial,  which  was  overruled,  and  she 
excepted. 

1.  The  plaintiff  contends  that  the  verdict 
Is  contrary  to  law  and  to  the  evidence,  and 
is  so  small  in  amount  as  to  show  bias  and 
prejudice  on  the  part  of  the  Jury,  and  is  in- 
adequate and  too  small.  There  was  evidence 
In  the  record  from  which  the  Jury  could  have 
found  that  the  defendant  was  not,  at  the 
time  of  the  filing  of  the  petition,  maintain- 
ing a  nuisance,  and  had  not  maintained  such 
between  the  date  of  the  institution  of  the 
former  action  and  the  filing  of  the  present 
petition.  On  the  one  hand,  there  was  evi- 
dence from  which  they  could  have  found 
that  it  was  maintaining  and  had  so  maintain- 
ed such  nuisance.  There  was  also  evidence 
from  which  they  could  have  found  that  the 
plaintiff  had  suffered  damage  by  reason  of  a 
depreciation  of  the  market  and  rental  value 
of  her  property,  and  from  the  annoyance  and 
discomfort  sustained  in  the  occupancy  of  her 
house,  since  the  filing  of  the  former  suit. 
On  the  other  hand,  there  was  evidence  from 
which  they  could  have  found  that  no  special 
damage  had  been  sustained  by  her,  either  by 
reason  of  a  depreciation  In  the  market  or  ren- 
tal value  of  the  property,  or  by  the  rendering 
of  the  same  substantially  uncomfortable  for 
occupancy  by  her  as  a  dwelling.  While  the 
verdict  and  Judgment  In  the  former  action 
adjudicated  that  at  the  time  of  its  commence- 
ment the  defendant  had  maintained  and  was 
maintaining  a  nuisance,  it  is  obvlons  that  It 
could  not  be  thereby  adjudicated  that  the  de- 
fendant would  continue  to  maintain  the  same 
In  the  future.  It  Is  undoubtedly  true,  how- 
ever, that  the  verdict  and  Judgment  rendered 
in  the  former  suit  Included  all  damages 
which  accrued  to  the  plaintiff  prior  to  the 
bringing  of  that  suit,  growing  out  of  the  nui- 
sance for  which  the  suit  was  brought,  and 
that  for  such  damages  there  could  be  no  re- 
covery in  the  present  action.  While  dam- 
ages cannot  be  awarded  on  the  assumption 
that  the  nuisance  is  to  be  continued  per- 
manently (UUne  ▼.  Railroad  Co.,  101  N.  Y. 
98,  4  N.  E.  636),  yet  in  actions  for  nuisances, 
as  in  actions  for  torts,  the  measure  of  dam- 
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ages  la  compensation  to  the  plaintiff  tor  the 
actual  Injury  Inflicted.  6  Am.  &  Bng.  Bnc. 
Law,  p.  88.  Therefore,  while  a  recovery  may 
not  be  had  for  prospectlTe  damages  which 
might  be  Inflicted  were  the  nuisance  con- 
tinued, yet,  where  the  damages  inflicted  by 
the  nuisance  while  in  existence  are  of  a  per- 
manent character,  and  go  to  the  entire  value 
of  the  estate  affected  by  the  nuisance,  a  re- 
covery may  be  had  of  the  entire  damages  in 
one  action.  Wood,  Nuls.  §  866,  and  authori- 
ties dted;  S  Sedg.  Meas.  Dam.  {  947,  and 
authorities  cited.  Where  the  injury  goes  ei- 
ther to  the  market  or  rental  value  of  the 
premises,  the  difference  in  the  market  or  ren- 
tal value  before  the  nuisance  existed  and 
such  value  after  the  nuisance  Is  created  Is 
the  measure  of  damage.  Peck  v.  Elder,  8 
Sandf.  126;  Dana  v.  Talentine,  6  Meta 
(Mass.)  8;  McKnlght  v.  Batcliffe,  44  Pa.  St 
156;  Thayer  v.  Brooks,  17  Ohio  St  48d; 
Emery  v.  City  of  Lowell,  109  Mass.  197; 
O'Mara  v.  Railroad  Ck).,  38  N,  T.  446;  Frank 
V.  Railroad  Co.,  20  La.  Ann.  25.  Thus,  if 
the  plaintiff's  premises  had  sustained  per- 
manent damage  by  reason  of  the  existence  of 
the  nuisance  prior  to  the  bringing  of  the 
flrst  action;  If  trees,  shrnbbery,  flowers,  etc., 
bad  been  killed  or  injured;  If  the  well  of  wa- 
ter had  been  injured  and  rendered  wholly  or 
partially  useless;  or  if  the  soil  had  been  ren- 
dered wholly  or  partially  unfit  to  produce 
vegetation,  or  its  market  value  diminished, 
or  any  other  permanent  Injury  done  to  the 
plaintiff's  lot  or  premises,— the  verdict  in  the 
former  action  must  be  presumed  to  have  cov- 
ered such  damages,  and  therefore  no  second 
recovery  for  the  same. injury  could  be  had. 
Where  the  nuisance  itself  is  permanent  in  Its 
character,  and  the  injury  Is  complete,  all 
damages,  both  past  and  prospective,  are  re- 
coverable, and  Indeed  must  be  recovered,  in 
one  action,  as  no  subsequent  action  therefor 
can  be  maintained.  16  Am.  &  Eng.  Bnc. 
Law,  pp.  986,  987,  and  authorities  cited;  2 
Wood,  Nuls.  (3d  Ed.)  |  865;  Powers  v.  City 
of  Council  Bluffs,  45  Iowa,  652.  While, 
therefore,  the  plaintiff  was  entitled  to  re- 
cover in  the  present  action  for  any  damages 
resulting  to  her,  either  by  reason  of  deprecia- 
tion in  the  market  value  of  her  premises  or 
the  rental  value  thereof,  or  for  injury  to 
shade  or  fruit  trees,  flowers,  shrubbery,  vege- 
tation, or  fertility  of  soil,  which  were  caused 
by  the  existence  of  a  nuisance  maintained 
by  the  defendant  since  the  filing  of  the  for- 
iuer  suit  as  has  been  said,  there  was  evi- 
dence from  which  the  Jury  might  have 
found  that  no  such  damage  had  been  In  fact 
sustained.  Analyzed,  the  verdict  of  the  Jury- 
In  this  case  necessarily  means  that  the  plain- 
tiff had  sustained  no  special  damage,  al- 
though the  defendant  had  maintained,  as 
against  her.  a  nuisance.  The  verdict  estab- 
lishes that  such  nuisance  was  being  main- 
tained at  the  time  of  the  filing  of  the  peti- 
tion, or  at  least  had  been  maintained  at  some 
time  between  the  time  of  tlie  commencement 


of  the  former  action  and  the  Institution  of 
the  latter.  The  Jury  therefore  properly 
awarded  nominal  damages;  for,  If  a  nuisance 
Is  shown  to  exist  the  law  imports  damasea 
for  an  injury  to  the  right  and  at  least  nom- 
inal damages  may  be  recovered  to  protect 
the  right  2  Wood,  Nnla  (3d  Ed.)  |  866,  and 
authorities  cited.  It  cannot  be  said,  there- 
fore, that  the  verdict  of  the  Jury  was  con- 
trary to  law  or  to  the  evidence,  nor  that  It 
vras  BO  small  in  amount  as  to  be  inadequate, 
or  to  show  bias  and  prejudice  on  the  part 
of  the  Jury. 

2.  The  plaintiff  In  error  insists  that  tbe 
court  erred  In  charging  the  Jury  as  foUofvs: 
"One  who  owns  a  lot  has  a  right  to  have  tbe 
air  which  passes  over  his  or  her  property  to 
be  in  a  natural  state,  considering  tbe  loca- 
tion, situation,  and  surroundings  of  the  lot." 
The  plaintiff  contends  that  this  part  of  the 
charge,  taken  In  connection  with  the  entire 
charge  of  the  court  tended  to  confuse  the 
Jury  and  make  them  believe  that  other  an- 
pleasant  surroundings  of  the  property  wonld 
Justify  the  defendant  in  creating  stenctaec 
which   wonld  not  otherwise  be  Justifiable: 
that  It  tended  to  lead  the  Jury  to  beUeve  that 
the  gasworks,  being  near  the  plaintiff's  prem- 
ises, should  be  considered,  and  to  some  ex- 
tent Justify  a  state  of  atmosphere  not  other- 
wise natural  and  pure;   that  It  also  tended 
to  make  the  Jury  believe  that  a  pollution  or 
the  air  by  other  gasworks  or  other  surround- 
ings would  justify  the  defendant  in  increas- 
ing tbe  same,  or  adding  to  the  pollution,  to 
some  extent  and  yet  not  be  liable  to  dam- 
ages for  such  contribution.     Taken  in  the 
abstract  this  charge  would  not  be  a  correct 
view  of  the  law  touching  the  subject  wltJT 
which  it  purports  to  deal.    Irrespective  of  the 
location,  situation,  or  surroundings  of  a  idaln- 
tiff's  premises,  no  one  has  a  right  to  infilct  a 
nuisance  thereupon.    Even  If  such  premises 
were  Infected  with  nuisances  from  other  sour- 
ces, this  could  be  no  excuse  for  the  creatiou 
or  maintenance  of  a  nuisance  by  the  defend- 
ant or  of  any  act  which  In  a  substantial  way 
contributed  to  a  nuisance  created   by   the 
Joint  acts  of  others.    Wood.  Nuls.  §{  477.  4SO. 
689,  698.    When,  however,  the  extract  from 
the  charge  quoted  is  read  in  connection  with 
tbe  entire  instructions  of  the  court  on  this 
particular  phase  of  the  case,  it  will  readily 
be  seen  that  tbe  apparent  inaccuracy  of  the 
charge  does  not  In  tact  exist    The  evidence 
tended  to  show  the  existence  of  another  gas- 
manufacturing  establishment  In  the  vicinity 
of  plaintiff's  residence,  and  also  the  existence 
of  a  sewer  Just  to  the  rear  of  the  lot  and 
that  gases  and  odors  from  these  pervaded 
plaintiff's  premises.    The  charge  of  the  court 
while  making  defendant  answerable  for  the 
existence  of  any   nuisance   created   by   Its 
works,  properly  instructed  the  Jury  that  the 
plaintiff  would  only  have  a  right,  as  against 
this  defendant  to  have  the  air  In  a  state  in 
which  It  would  otherwise  be  If  tbe  defendant 
allowed  no  foul  or  deleterious  gases  to  es- 
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cape  from  Its  worka  and  go  upon  tbe  prem- 
ises. In  Tiew  of  tbe  evidence  tending  to 
■bow  that  other  nuisances  existed,  It  -was 
proper  to  thus  guard  the  charge;  for,  vhOe 
the  defendant  was  answerable  for  any  nnl- 
■ance  which  It  might  create,  It  was  not  call- 
ed upon  to  insure  the  plaintiff  against  the 
existence  of  nuisances  from  other  sources. 
It  was  not  required  to  purify  the  air  which 
passed  over  her  premises,  but  was  forbidden 
to  foul  it 

3.  Another  ground  of  the  motion  for  a  new 
trial  Is  that  the  court  erred  In  tbe  charge, 
taken  as  a  whole.  In  that  It  failed  to  point 
out  to  the  Jury  what  the  former  recovery 
embraced,  and  left  them  In  doubt  as  to 
whether  the  plaintiff  Iiad  recovered  in  the 
former  suit  all  damages  which  would  accrue 
in  tbe  future,  etc.  A  reference  to  the  entire 
charge,  however,  shows  that  the  Jury  were 
fully  instructed  that  the  plaintiff  could  not 
recover  for  any  permanent  damage  sustained 
by  tbe  property  prior  to  the  bringing  of  tbe 
first  action,  but  that  she  could  recover  for 
any  and  all  damage  sustained  during  the  in- 
terval between  the  commencement  of  tbe 
first  action  and  tbe  filing  of  the  present  peti- 
tion. 

4.  It  is  alleged  that  the  verdict  of  the  Jury 
was  contrary  to  the  charge  of  the  court,  in 
that  it  found  only  nominal  damages,  when 
there  was  no  charge  by  the  court  authorizing 
tbe  finding  of  merely  nominal  damages,  and 
no  reference  to  nominal  damages  in  the 
court's  charge.  This  is  equivalent  to  an  ex- 
ception that  tbe  verdict  Is  contrary  to  law. 
As  has  been  heretofore  shown,  if  tbe  Jury 
found  that  a  nuisance  existed,  and  that  no 
special  damage  had  been  sustained,  a  verdict 
for  nominal  damages  was  proper. 

6.  During  tbe  progress  of  the  trial  the  pre- 
aiding  Judge,  in  open  court  and  in  the  pres- 
ence of  tbe  Jnry,  made  tbe  following  an- 
nouncement: "Counsel  have  Introduced  in 
evidence  the  record  of  a  former  suit  in  this 
case.  Including  the  brief  of  evidence,  tbe 
charge  of  the  presiding  Judge  on  the  trial 
of  that  case;  and  having  invoked  from  the 
Judge  a  ruling  for  their  guidance  In  the  fu- 
ture progress  of  this  case,  and  as  a  means 
of  saving  time  and  of  avoiding  continued  rul- 
ings as  points  might  arise,  It  has  been  con- 
tended by  counsel  for  plaintiff  that  she  is 
entitled  to  recover  for  the  diminution  of  tbe 
rental  valne  of  tbe  proiterty  since  the  last 
verdict  and  also  for  any  trees  killed,  or  sim- 
ilar injury,  since  the  filing  of  tbe  former 
action.  They  further  contend  that  diminu- 
tion of  the  salable  value  of  the  property  Is  an 
element  for  the  consideration  of  the  Jury  In 
estimating  their  damages.  Counsel  for  the 
defendant  contends  that  all  damage  for  per- 
manent lnjm7  to  the  freehold  was  included 
In  tbe  former  action  and  recoTery,  and  can- 
not be  recovered  again,  and  that  the  injury 
to  tbe  occupancy,  or  the  -valne  of  the  occu- 
pancy, of  the  place  since  the  former  snlt 
was  filed  Is  tbe  limit  of  tbe  recovery.   I 


hold  that  tbe  former  recovery  indnded  an 
Injury  for  which  rait  was  brought,  and 
which  was  done  or  caused  by  tbe  action  of 
defendant  up  to  the  time  of  the  filing  of 
that  suit,  except  what  had  been  barred  by 
the  statute  of  llmltatlona  I  hold  that  In 
that  suit  was  included  diminution  of  the 
market  value;  that  it  also  included  all  the 
acts  or  conduct  of  the  defendant  up  to  that 
time  which  resulted  in  the  killing  of  the 
shade  trees,  or  the  like,  and  all  diminution 
of  the  rental  value  up  to  that  date.  I  there- 
fore bold,  and  shall  so  charge  the  Jury,  that 
there  cannot  be  In  this  action  a  recovery  for 
the  diminution  in  the  market  value,  because 
it  was  covered  by  the  former  suit  and.  If  It 
were  not  so  covered.  It  would  not  be  an  ele- 
ment for  recovery  In  successive  suits  for  a 
continuing  nuisance.  I  further  hold  that 
there  can  be  no  recovery  In  this  case  for 
trees  killed,  or  sterility  of  soil,  or  permanent 
diminution  in  value  of  the  real  estate  caused 
by  the  conduct  of  the  defendant  prior  to  the 
bringing  of  the  former  suit  I  think  there 
can  be  recovered  damages  for  the  killing  of 
trees,  shrubs,  and  the  like.  If  It  be  shown 
that  this  destruction  resulted,  not  from  what 
had  occurred  prior  to  the  bring^lng  of  the 
former  suit,  but  from  tbe  projection  of  nox- 
ious gases,  foul  waters,  or  the  like,  upon  or 
over  the  property  of  the  plaintiff  since  the 
former  action  was  filed.  I  shall  charge  the 
Jury  that  the  burden  of  proof  rests  upon  the 
plaintiff  in  this  case.  I  further  think,  and  so 
hold,  that  any  diminution  In  the  rental  valne 
which  may  have  arisen  from  the  conduct  of 
the  defendant  since  the  bringing  of  the  for- 
mer suit  is  a  proper  element  In  estimating 
the  damages.  If  It  appears  that  the  occu- 
pants of  the  premises  have  been  made  sick, 
or  an  injury  to  health  or  discomfort  In  the 
occupancy  of  the  premises  has  arisen,  from 
tbe  continuation  of  the  nuisance  since  the 
former  action  was  brought  I  think  this  also 
a  proper  element  or  circumstance  for  the 
consideration  of  the  Jury  In  determining  the 
damages,  including  under  the  term  "occu- 
pancy of  the  plaintiff"  the  entire  occupancy 
of  the  plaintiff  or  her  family  as  a  place  of 
abode  or  residence.  These  are  the  elements 
of  recovery  of  damages  which  may  be  re- 
covered if  sustained  by  the  evidence.  This, 
I  think,  so  far  as  now  presented  to  me  by 
counsel,  covers  all  the  points  of  contest 
tonching  the  damages,  except  on  the  question 
of  punitive  damages;  counsel  for  plaintiff 
announcing  that  they  expect  to  contend  for 
punitive  damages,  and  counsel  [for  defend- 
ant] stating  they  will  resist  such  damages, 
I  will  pass  on  that  in  my  charge."  Counsel 
for  plaintiff  In  error  contend  that  the  Judge 
erred  in  making  this  announcement  in  the 
presence  of  the  Jury,  because  he  announced 
that  the  plaintiff  had  recovered  in  tbe  for- 
mer suit  permanent  damages  to  the  realty, 
and  had  recovered  for  diminution  in  the  mar- 
ket value  thereof,  when  in  truth  the  charge 
of  the  court  In  the  former  suit  positively  11m- 
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Ited  the  recovery  to  foar  years  as  to  all 
causes,  and  did  not  allow  such  recovery. 
They  contend  that  the  announcement  had  a 
tendency  to  and  did  prejudice  the  jury 
against  the  plaintlfF,  and  led  them  to  believe 
that  the  plaintiff  had  sued  for  and  recovered 
In  the  former  suit  permanent  damages  to 
this  property;  that  the  announcement  led  the 
jury  to  believe  that  the  plaintiff  had  already 
recovered  enough  of  the  defendant,  and  kept 
them  from  passing  on  the  Issue  as  to  what 
the  plaintiff  had  been  damaged  by  the  con- 
tinuance of  the  nuisance  for  the  time  sued 
for;  that  It  did  not  set  forth  correctly  the 
Issues  which  had  been  decided  in  the  for- 
mer suit,  but  assumed  as  a  whole  tiiat  the 
plaintiff  had  recovered  more  than  the  charge 
in  the  former  suit  had  allowed  the  jury  to 
give  plaintiff.  Even  if,  for  any  of  the  rea- 
sons contended  by  counsel  for  plaintiff  in 
error,  this  announcement  contained  error,  it 
will  be  seen  from  the  following  explanatory 
note  of  the  court  that  the  jury  could  not 
have  been  misled  or  affected  thereby.  This 
explanatory  note  says:  "In  the  course  of  a 
discussion  arising  on  the  offer  in  evidence  of 
the  petition,  charge,  and  brief  of  evidence 
in  the  former  trial,  counsel  on  both  sides 
asked  the  court  to  make  an  announcement 
Indicating  his  views,  and  the  admissibility 
of  the  evidence  was  Involved;  and  at  their 
Instance  he  did  so,  as  set  out  in  the  an- 
nouncement made.  This  was  not  a  charge 
to  the  jury,  but  was  said  to  counsel  In  re- 
sponse to  their  request  The  jury  were  pres- 
ent, but  neither  side  objected,  nor  asked  that 
they  retire.  When  the  court  came  to  charge 
the  jury,  he  warned  them  that  they  had 
nothing  to  do  with  the  admissibility  of  evi- 
dence or  the  colloquies  on  the  subject  of  the 
admissibility  of  evidence,  but  should  try  the 
case  under  the  law  as  given  them  in  charge, 
and  the  opinion  they  entertained  of  the  evi- 
dence admitted  (all  of  which  will  appear  in 
the  general  charge)."  It  must  be  clear  that 
there  was  no  error  In  this  announcement. 
Claflln  V,  Jersey  Works,  85  Ga.  28,  11  S.  E. 
721,  There  certainly  could  be  no  recovery 
for  permanent  physical  Injuries  sustained  by 
the  property  by  reason  of  the  existence  of 
the  nuisance  prior  to  the  filing  of  the  pres- 
ent action,  nor  could  there  be  a  recovery  for 
diminution  in  the  market  value  of  the  prem- 
ises which  occurred  prior  to  that  time.  There 
Is  a  distinction  between  permanent  physical 
Injuries  to  property  and  a  diminution  in  the 
market  value  thereof.  The  mere  existence 
of  a  nuisance  might  never  Inflict  a  physical 
injury  upon  property,  and  yet  materially  de- 
preciate Its  market  value.  It  might  never 
affect  the  water,  the  soil,  trees,  shrubbery, 
or  other  vegetation,  and  yet,  by  reason  of 
detracting  from  the  comfortable  occupancy 
of  the  premises,  the  market  or  rental  value 
thereof  might  be  greatly  diminished.  The 
jury  could  not  give  damages  for  a  shrub  or 
tree  that  might  be  killed  or  a  well  of  water 
that  might  be  ruined  if  the  nuisance  contin- 


ued, nor  for  the  loss  of  rents  which  might  oc- 
cur in  that  event,  but  they  could  readily 
and  legitimately  calculate  that  the  market 
value  of  the  premises  without  the  nuisance 
is  so  much,  and  Its  market  value  with  the 
nuisance  so  much,  and  accord  damages  ac- 
cordingly, without  reference  to  whether  the 
nuisance  should  continue  or  not  If  it 
should  continue,  the  plaintiff  has  recovered 
the  difference  between  its  market  value 
without  the  nuisance  and  its  market  value 
with  the  nuisance,  and  therefore  is  not  hurt 
in  that  respect  by  a  continuance  of  the  nui- 
sance. The  measure  Is  not  for  the  time  tbe 
nuisance  will  continue,  but  the  difference 
between  its  value  without  and  with  the 
nuisance.    See  authorities  cited  above. 

6.  Lastly,  the  plaintiff  In  error  contends 
that  the  court,  in  instructing  the  jury  ivltb 
reference  to  the  right  of  the  plaintiff  t»  have 
an  Injunction,  erred  in  charging  them  as  fol- 
lows: "But  the  plaintiff  must  show  you  that 
the  defendant  Is  not  only  maintaining  a  nui- 
sance, but  that  it  will  continue  to  do  so  in 
tbe  future,  and  that  it  Is  necessary  for  the 
protection  of  the  plaintiff's  rights  In  the  fu- 
ture to  enjoin  the  defendant"  The  plain- 
tiff also  contends  that  the  whole  charge  of 
the  court  as  to  the  question  of  injunction  had 
a  tendency  to  lead  the  jury  to  believe  that 
the  court  dJd  not  think  an  Injunction  should 
Issue,  and  presented  the  reasons  why  It 
should  not  Issue  more  forcibly  than  the  ones 
why  It  should,  and  required  too  much  proof 
of  the  plaintiff  in  order  to  allow  the  jury  to 
grant  an  injunction.  The  extract  from  the 
charge  of  the  court  quoted  above  does  not 
seem  to  l>e  a  correct  view  of  the  law  touch- 
ing the  subject  with  which  it  deala  Our 
Code  declares  that  "where  the  consequences 
of  a  nuisance  about  to  be  erected  or  com- 
menced will  be  Irreparable  In  damages,  and 
such  consequences  are  not  merely  possible, 
but  to  a  reasonable  degree  certain,  a  court 
of  equity  may  Interfere  to  arrest  a  nuisance 
before  it  is  completed."  Civ.  Code,  |  3863. 
In  order  to  obtain  an  injunction.  It  must  be 
shown  that  the  Injury  complained  of  as  pres- 
ent or  Impending  Is  such  as  by  reason  of  its 
gravity  or  Its  permanent  character,  or  both, 
cannot  be  adequately  compensated  for  In 
damages.  The  Injury  must  be  either  Irr^a- 
rable  or  continuing.  16  Am.  St  Eng.  Enc 
Law,  p.  959.  The  Injury  must  be  such  as  is 
not  susceptible  of  adequate  pecuniary  com- 
pensation In  damages,  or  one  the  continu- 
ance of  which  would  cause  a  constantly  re- 
curring grievance.  1  High,  Inj.  latter  part  of 
section  739;  New  Xork  v.  Mapes,  6  Johns. 
Ch.  46;  Railroad  Co.  ▼.  Artcher,  6  Paige  83; 
Dana  v.  Valentine,  S  Mete.  (Alaas.)  8.  A  court 
of  equity  exercises  Its  jurisdiction  to  prevent 
a  nuisance.  Therefore,  where  the  wrong  has 
been  committed.  It  will  not  exercise  Its  Ju- 
risdiction, unless  to  prevent  Its  repetition,  or 
where  tbe  nuisance  itself  is  continuing,  lo 
Am.  &  Eng.  Enc.  Law,  p.  832,  par.  d,  and 
authorities  cited  in  footnote  2.    The  Interfer- 
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snce  of  conrts  of  equity  by  way  of  Injunc- 
tion  is  undoubtedly  founded  upon  the  ground 
of  restraining  irreparable  mischief,  or  of  sup- 
pressing oppressive  and  Interminable  litiga- 
tion, or  of  preventing  multiplicity  of  suits. 
There  muat  be  such  an  Injury  as  from  Its 
nature  Is  not  susceptible  of  being  adequate- 
ly compensated  at  law,  or  such  as  from  its 
continuance  or  permanent  mischief  must  oc- 
casion a  constantly  recurring  grievance, 
which  cannot  be  otherwise  prevented  but  by 
an  Injunction.  2  Story,  Eq.  Jar.  |  9^,  and 
authorities  cited.  It  Is  a  well-settled  doctrine 
that  equity  will  restrain  a  private  nuisance  at 
the  suit  of  the  injured  party.  This  remedy 
win  not,  however,  be  granted  In  every  In- 
stance of  alleged  nuisance.  The  present  or 
threatened  Injury  must  be  real,  not  trifling, 
transient,  or  temporary.  It  must  be  one  for 
which,  either  on  account  of  its  essentially  ir- 
reparable nature,  or  its  repetition  or  continu- 
ance, the  legal  remedy  of  damages  is  inad- 
equate. The  equitable  jurisdiction  is  based 
upon  the  notion  of  restraining  irreparable 
mischief,  or  of  preventing  vexatious  litiga- 
tion or  a  multiplicity  of  snits.  8  Pom.  Eq. 
Jur.  8  1360,  and  authorities  cited;  Wood, 
Nuis.  {  769.  By  "irreparable  Injury"  is  not 
meant  such  Injury  as  is  beyond  the  possibility 
of  repair  or  beyond  possible  compensation  In 
damages,  or  necessarily  great  Injury  or  great 
damages,  but  that  species  of  injury,  whether 
great  or  small,  that  ought  not  to  be  svTbmlt- 
ted  to  on  the  one  hand,  or  inflicted  on  the 
other,  and  which,  because  It  Is  so  large  on 
the  one  hand,  or  so  small  on  the  other,  is  of 
BQCh  constant  and  frequent  recurrence  tliat 
no  fair  or  reasonable  redress  can  be  had 
therefor  in  a  court  of  law.  Wood,  Nuis.  { 
770.  By  "continuing  nuisance  and  constant- 
ly recurring  grievance  or  permanent  Injury" 
is  not  meant  a  constant  and  unceasing  nui- 
sance or  Injury,  but  a  nuisance  which  occurs 
so  often,  and  is  so  necessarily  an  incident  of 
the  use  of  property  complained  of,  that  it  can 
fairly  be  said  to  be  continuing,  although  not 
constant  or  unceasing.  Id.  g  772.  The  true 
test  would  seem  to  be,  therefore,  not  whether 
the  defendant  Intends  In  future  to  maintain 
the  nuisance,  but  whether  the  nuisance  so 
maintained  by  it  is  in  fact  of  such  a  charac- 
ter as  calls  for  the  issuance  of  the  writ 
What  the  defendant  intends  to  do  could  not 
be  an  issuable  fact.  Under  the  facts  of  this 
case,  however,  it  does  not  seem  that  this  er- 
ror in  the  charge  should  work  a  reversal  of 
the  Judgment  By  their  verdict  the  Jury 
found  that  the  property  of  the  plalntlfF  tiad 
sustained  no  special  damage.  The  plaintiff 
Introduced  no  evidence  tending  to  show  that 
She  or  her  family  had  been  sick  as  a  re- 
sult of  the  nuisance,  and  the  Jury  found  that 
she  was  only  nominally  affected  in  her  com- 
fortable occupancy  of  the  home.  There  was 
evidence  tending  to  show  that  the  defendant 
had,  since  the  commencement  of  the  dult, 
torn  down  and  removed  its  maclilnery  from 
the  plant  ceased  entirely  naanuf acturing  gas 


there,  and  only  used  the  reservoir  for  the 
storage  and  distribution  of  gas  manufactured 
at  a  distant  point,  and  conveyed  there 
through  pipes.  There  was  evidence  from 
which  they  could  have  found  that  this  was 
an  abatement  of  the  nuisance,  and  that  there 
was  no  danger  oif  a  recurrence  thereof  at  this 
point  If  this  were  true,  the  injunctloa 
should  not  be  granted.  2  Wood,  Nuis.  (3d 
Ed.)  §  800.  The  ca^e  falls  under  that  class 
of  cases  where  an  Interference  by  the  writ  of 
injunction  Is  refused  on  the  ground  that  the 
damage  sustained  is  merely  nominal  and 
trifling  In  amount  16  Am.  &  Eng.  Enc.  Law, 
p.  959;  Wood,  Nuis.  S  771;  1  High,  Inj.  I 
740.  It  appears  that  the  Jury  viewed  the 
premises,  and,  as  has  been  said,  that  they 
found  no  special  damage,  that  the  plaintiff's 
health  was  not  involved,  and  that  she  was 
only  nominally  affected  in  the  use  and  oc- 
cupancy of  her  home.  The  damage  to  the 
plaintiff  being  merely  trifling,  as  shown  by 
the  verdict  of  the  jury,  and  there  being  un- 
controverted  evidence  that  the  defendant  bad 
since  the  filing  of  the  suit  but  before  the 
trial,  torn  down  and  removed  all  of  its  ma- 
chinery, and  ceased  manufacturing  gas  on 
the  premises,  and  there  being  also  ample  evi- 
dence authorizing  a  finding  by  the  Jury  that 
in  so  doing  the  defendant  had  practically 
abated  the  nuisance,  this  court  is  unable  to 
say  that  an  injunction  should  be  granted  in 
any  view  of  the  case,  and  at  least  does  not 
feel  authorized,  under  the  facts  of  this  case, 
as  they  are  presented  in  the  record,  to  over- 
rule the  discretion  of  the  presiding  Judge  in 
refusing  to  grant  a  new  trial  because  of  the 
Inaccuracy  of  the  charge  above  quoted. 
Judgment  affirmed. 

(104  Oa.  856) 
HENSON  V.  DERRICK  et  aL 
(Supreme  Court  of  Georgia.    July  27,  1898.) 
Biu,  OF  Exceptions. 
If,  in  preparing  a  bill  of  exceptions  where- 
by it  ia  Bonpht  to  have  this  court  review  a  judg- 
ment denymg  an  injunction,  no  regard  what- 
ever ia  paid  to  the  law  prescribing  how.  In  such 
cases,  the  evidence  shall  be  brought  up,  and 
there  Is  no  question  in  the  case  which  can  be 
properly  considered  without   reference  to  the 
evidence,  the  writ  of  error  will  be  dismissed. 
(SyUabus  by  the  Court) 

Error  from  superior  court,  Babun  county; 
J,  J.  Kinsey,  Judge. 

Action  between  Mrs.  D.  A.  Henson  and  J. 
E.  Derrick  and  others.  From  the  judgment 
defendants  bring  error.    Dismissed. 

Crane  &  McMillan,  for  plaintiffs  in  error. 
W.  S.  Paris,  for  defendant  in  error. 

liUMPKIN,  P.  J.  The  present  bin  of  excep- 
tions complains  of  alleged  error  in  denylog 
an  injunction.  The  evidence  which  was  be- 
fore the  judge  at  the  hearing  was  brought 
up  to  this  court  by  attaching  to  the  bill  of 
exceptions  as  exhibits  the  papers  introduced 
before  him.  Including  a  number  of  deeds. 
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So  It  appears  not  only  that  there  was  no  at- 
tempt to  make  a  brief  of  evidence,  but  that 
counsel  for  the  plaintiff  In  error  attempted 
to  get  the  evidence  before  this  court  by  send- 
ing up  original  papers.  These  contain  much 
matter  that  is  irrelevant  redundant,  and  un- 
necessary to  an  understanding  of  the  errors 
complained  ot,  so  that,  even  if  the  originals 
had  been  copied,  there  would  have  been  a  to- 
tal failure  to  comply  with  the  law  prescribing 
the  manner  In  which,  in  cases  of  this  kind, 
evidence  must  be  brought  to  this  court.  This 
being  so,  and  the  bill  of  exceptions  present- 
ing no  question  which  can  properly  be  pass- 
ed upon  without  taking  Into  consideration 
the  evidence  upon  which  the  trial  Judge  act- 
ed, the  writ  of  error  must  be  dismissed.  See 
Moss  V.  Birch  (Ga.)  28  S.  B.  823. 

It  is  proper  to  add  that  we  cannot  sanction 
the  practice  of  bringing  to  this  court  origi- 
nal papers  Introduced  in  evidence  below.  In 
this  very  case  it  became  necessary  tp  pass 
an  order  granting  counsel  for  the  defendant 
In  error  leave  to  detach  from  the  bill  of  ex- 
ceptions a  deed  belonging  to  a  person  not 
Interested  in  this  litigation,  and  to  whom  the 
defendant  in  error  was  required  to  give  a 
bond  for  Its  safe  return  before  he  could  ob- 
tain possession  of  it  for  use  as  evidence  at 
the  hearing  below.  Writ  of  error  dismissed. 
All  the  Justices  concurring. 


(105  Ga.  420) 

MILITARY    INTERSTATE    ASS'N    OP 

SAVANNAH  v.  SAVANNAH, 

T.  &  I.  OF  H.  RY. 

(Supreme  Court  of  Georgia.    Jnly  27,  1888.) 

Rao-wat  Corporation  —  Validitx  o»  Comtkaot 
— scbscription. 
There  was  no  errcnr  in  dismissing  on  de- 
murrer an  action  brought  against  a   railway 
company  of  this  state,  chartered  under  the  gen- 
eral law,  upon  a  contract  of  snbscriptlon  for 
shares  of  stock  In  another  incorporated  com- 
pany, when  the  plaintiff's  petition  alleged  noth- 
ing showing  how  or  why  it  was,  for  any  legiti- 
mate oee  or  purpose,  either  necessary  or  proper 
for  the  defendant  to  own  and  hold  snch  stock. 
(Syllabus  by  the  Court.) 

Error  from  city  court  of  Savannah;  T.  M. 
Norwood,  Judge. 

Action  by  the  Military  Interstate  Associa- 
tion of  Savannah  against  the  Savannah,  Thun- 
derbolt &  Isle  Of  Hope  Railway.  From  the 
Judgment  sustaining  a  demurrer  to  the  peti- 
tion, plaintiff  brings  error.     Affirmed. 

Alexander  &  Hitch,  for  plaintiff  In  error. 
Barrow  ft  Osborne,  for  defendant  in  error. 

LUMPKIN,  P.  J.  Th«  MUltary  Interstate 
Association  of  Savannah  is  a  corporation  au- 
thorized, by  its  charter,  "to  give  an  annual 
celebration  each  spring,  and  offer  suitable 
money  prizes  for  competitive  drills,  rifle  con- 
tests, shotgun  tournaments,  and  band  con- 
tests, with  fireworks  and  other  amusements, 
the  object  being  to  attract  people  to  and  ad- 
vertise Savannah."  The  Savannah,  Thunder- 


bolt &  Isle  of  Hope  Railway,  which  was 
chartered  under  the  general  law  for  the  in- 
corporation of  railroad  companies  embraced 
In  section  2159  et  seq.  of  the  Civil  Code,  by 
its  agent,  Harriman,  signed  a  contract  where- 
by It  undertook  to  subscribe  for  a  certain 
number  of  shares  of  the  capital  stock  of  the 
corporation  first  najned.  Upon  a  refusal  by 
the  railway  company  to  pay  this  subscrip- 
tion, the  Military  Interstate  Association 
brought  its  action  to  recover  the  same.  The 
petition  was  dismissed  on  demurrer,  and  the 
plaintiff  excepted. 

We  have  no  doubt  at  all  of  the  correctness 
of  the  Judgment  rendered  by  the  trial  court. 
If,  under  any  circumstances,  a  railway  com- 
pany, chartered  as  stated,  baa  authority  to 
subscribe  for  stock  in  such  an  association 
as  the  plaintiff,  it  certainly  does  not  appear 
from  anything  contained  in  the  petition  now 
under  review  that  the  defendant  railway 
company  could  do  so  in  this  instance  with- 
out committing  an  act  ultra  vires.  The  pe- 
tition alleges  absolutely  nothing  which  shows 
that  it  was  either  necessary  or  proper  for 
this  railway  company  to  hold  stock  in  the 
plaintiff  association  for  any  use  or  purpose 
legitimate  to  the  object  for  which  the  rail- 
way company  was  incorporated.  It  is  true 
that  the  contract  of  subscription  does  recite, 
in  general  terms,  that  carrying  out  the  ob- 
jects for  which  the  association  was  formed 
would  be  "to  the  mutual  and  reciprocal  ad- 
vantage" of  the  snbscrlbers  for  the  stock: 
but  the  plaintiff  does  not  undertake  to  al- 
lege how,  in  a  single  particular,  the  railway 
company,  by  signing  or  carrying  out  its  con- 
tract of  subscription,  could  in  any  possible 
manner  be  l>enefited.  We  are  not  disposed 
to  hamper  railway  companies  In  engaging  in 
any  leg^Itlmate  enterprise  connected  with  the 
purposes  for  which  they  are  organized  and 
operated,  but  we  must  draw  the  line  some- 
where, and  accordingly  we  agree  with  the 
trial  Judge  in  holding  that,  under  the  facts 
alleged,  the  attempted  subscription  of  the 
defendant  to  the  capital  stock  of  the  plaintiff 
association  was  an  act  ultra  vires,  and  there- 
fore void,  although  it  Is  conceivable  that,  be- 
cause of  the  "competitive  drills,  rifle  con- 
tests, shotgun  tournaments,  and  band  con- 
tests, with  fireworks  and  other  amusements," 
the  business  of  the  railway  company  might 
I>e  Incidentally  increased,  if  it  afOrmatlvely 
appeared  that  Its  line  ran  to  the  grounds  upon 
which  these  fascinating  and  diverting  per- 
formances were  to  take  place.  Judgment  af- 
firmed.  All  the  Justices  concurring. 


aot  Qa.  718) 
PAULK  V.  MAYOR,  ETC.,  OF  TOWN  OF 
SYCAMORE. 

(Supreme  Court  ot  GeoCgia.    Jnly  18,  1888.) 

ImOXIOATINO  LiqOORS— ILLBOAL  PoSSBSSIOH— CTTT 

Ohdinamob. 

Poesession  of  intoxicating  liquors  for  the 
purpose  of  selling  them  contraiy  to  law  is  not  a 
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crime  pnnishaUe  nnder  the  lairB  of  thli  state; 
and  tkerefore  it  is  competent  for  the  anthori- 
tiea  of  a  municipal  corporation,  when  authorized 
by  its  charter,  to  adopt  an  ordinance  declaring 
inch  possesaion  to  be  an  offense  against  the 
city,  and  to  provide  that  the  offender  shall  be 
punished  for  the  same.  What  is  known  as  the 
general  welfare  clause"  in  municipal  charters 
confers  the  power  to  pass  such  an  ordinance. 
This  power  may  be  exercised  by  municipalities 
wherein  the  sale  of  liquor  is  lawful  under  li- 
cense, as  well  as  those  within  the  limits  of 
which  the  sale  is  entirely  prohibited.  Posses- 
sion of  liquors  for  the  purpose  of  selling  them 
contrary  to  license  laws  is  as  much  within  the 
domain  of  legislation  by  municipal  corporations 
as  possession  for  the  purpose  of  sale  contrary  to 
prohibition  laws. - 
(Syllabus  by  the  Court) 

EliTor  from  saperlor  court,  Irwin  county; 
a  C.  Smith,  Jndge. 

J.  ti.  Faulk  was  convicted  of  the  violation 
of  an  ordinance,  and  his  writ  of  certiorari 
was  overmled,  and  he  brings  error.  Affirm- 
ed. 

W.  A.  Hawkln  and  Thomson  &  Whipple, 
for  plalntlfr  In  error.  J.  H.  Martin,  W.  T. 
wnilama,  and  Tom  Baaon,  Sol.  Gen.,  for  de- 
fendants in  error. 


COBB,  J.  J.  B.  Paulk  waa  arraigned  in 
the  municipal  court  of  the  town  of  Syca- 
more, charged  with  a  ylolatlon  of  an  ordi- 
nance which  prohibited  the  keeping  on  hand, 
for  Biile,  of  Bpirituous,  malt,  or  intoxicating 
llgnors.  The  accused  admitted  the  facts  in- 
volved In  the  charge,  but  maintained  that 
the  corporate  authorities  had  no  power  to 
enact  the  ordinance.  His  contention  was 
overruled,  and  he  presented  a  petition  for 
certiorari,  In  which  he  set  forth  that  the 
ordinance  under  which  he  was  convicted  had 
been  repealed,  and  that,  If  not  repealed,  the 
same  was  Illegal  and  void,  because  of  a 
want  of  power  In  the  city  authorities  to  pass 
it.  In  answer  to  the  writ  of  certiorari  the 
mayor  stated  tbat  the  ordinance  had  not 
been  repealed,  but  bad  been  amended,  and 
was  still  of  force,  and,  further,  that  no  point 
was  made  before  him  at  the  trial  in  rela- 
tion to  the  ordinance,  other  than  that  the 
same  was  void  for  want  of  power  in  the  city 
authorities  to  enact  It  The  certiorari  was 
overruled,  and  the  accused  excepted. 

The  ordinance  under  which  the  accused 
was  convicted  waa  as  follows:  "It  shall  be 
unlawful  for  any  person  to  keep  or  have  In 
his  possession  within  the  limits  of  Sycamore 
any  brandy,  whisky,  lag^r  beer,  or  any  in- 
toxicating viands  of  any  sort,  for  the  pur- 
pose of  selling,  bartering,  or  dealing  In  same 
within  the  corporate  limits  of  the  city  of 
Sycamore."  There  has  been  much  legisla- 
tion In  reference  to  the  sale  of  liquors  with- 
in the  limits  of  this  town.  We  will  briefly 
refer  to  the  several  acts  relating  to  the  sub- 
ject By  an  act  approved  February  24, 1877, 
It  '^ras  declared  to  be  unlawful  for  any  per- 
son within  the  432d  district,  G.  M.,  of  Irwin 
county,  which  embraced  the  territory  after- 
wards Incorporated  as  the  town  of  Syca- 


I  more,  to  sell  any  Intoxicating  or  ardent  spir- 
its within  the  limits  of  such  district  with- 
out the  consent  or  approval  of  two-thirds  of 
all  the  legal  voters  therein.  A  violation  of 
this  act  was  declared  to  be  a  misdemeanor, 
and  punishable  as  such.  Acts  1877,  p.  837. 
By  an  act  approved  February  27,  1877,  it 
was  provided  that  It  was  lawful  for  the  man- 
ufacturers of  domestic  wines  in  this  state  to 
sell  the  same  by  wholesale,  or  in  quantities 
not  less  than  one  quart  and  It  was  declared 
therein  that  nothing  In  the  license  laws  of 
this  state  should  be  held  to  apply  to  such 
sales.  Acts  1877,  p.  38.  By  an  act  ap- 
proved September  26,  1879,  the  sale  of  ail 
spirituous  or  intoxicating  liquors  was  pro- 
hibited within  the  limits  of  Irwin  county, 
and  the  sale  of  such  liquors  declared  to  be 
a  misdemeanor,  and  punishable  as  such. 
Acts  1878-79,  p.  388.  The  town  of  Sycamore, 
in  the  county  of  Irwin,  was  incorporated  by 
an  act  approved  September  20,  1881  (Acts 
1890-91,  voL  2,  p.  817).  This  act  provides 
that  sections  774-797,  inclusive,  of  the  Code 
of  1882  (Pol.  Oodc,  |§  684-710),  so  far  as  not 
In  conflict  with  anything  in  the  act  incor- 
porating the  town,  are  embodied  in,  and 
made  a  part  of,  its  charter.  One  of  tbe  sec- 
tions thus  made  a  part  of  the  town  char- 
tor  declared  that  the  municipal  authorities 
should  have  "power  to  license  and  regulate 
the  management  of  bar-rooms,  saloons,"  etc. 
Pol.  Code,  {  702.  It  was  further  provided  in 
tbe  act  of  1891,  chartering  the  town,  that 
"no  intoxicating,  spirituous,  or  malt  liquors 
shall  ever  be  sold  in  said  town."  It  will  be 
seen  at  a  glance  that  the  question  as  to 
whether  the  sale  of  Intoxicating  liquors  Is 
lawful  or  unlawful  in  the  town  of  Sycamore 
Is  one  Involving  no  little  dlfSculty,  when  we 
look  alone  at  the  statutes  dealing  with  the 
subject  When  we  consider  the  decisions 
of  this  court  relating  to  some  of  the  acts 
embraced  in  the  above  enumeration,  the  dif- 
ficulty in  determining  this  question  is  de- 
cidedly Increased.  The  act  of  1879,  which 
prohibited  the  sale  of  all  spirituous  or  in- 
toxicating liquors  in  Irwin  county,  has  been 
held  to  be  unconstitutional  because  broad 
enough  in  its  terms  to  prohibit  the  sale  of  do- 
mestic winea  So  construed,  it  became  a  special 
law  relating  to  a  subject  for  which  provision 
was  made  by  an  existing  general  law;  that  is, 
the  act  of  1877,  protecting  the  sale  of  such 
wines.  See  Papworth  v.  State,  81  8.  B.  402. 
According  to  the  principle  ruled  in  the  case 
of  Bagley  v.  State  (Ga.)  29  B.  B.  128,  that 
provision  in  the  charter  of  the  town  of  Syca- 
more prohibiting  the  sale  of  liquors  is  un- 
constitutional, because  it  is  a  special  law 
dealing  with  a  subject  which  has  already 
been  provided  for  by  the  general  local  option 
liquor  law.  Pol.  Code,  |  1641  et  seq.  That 
I>ortion  of  tbe  charter  of  tbe  town  of  Syca- 
more being  eliminated  by  the  effect  of  this 
decision,  it  would  seem  that  the  power  of 
the  municli)al  authorities  to  deal  with  the 
subject  of  ttxe  sale  of  liquors  was  to  be  de- 
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termtned  by  that  section  of  the  Code  above 
cited,  relating  to  barrooms  and  saloons,  un- 
less the  act  of  1877,  In  relation  to  the  sale 
of  liquors  within  the  mllltla  district  which 
embraces  the  town  of  Sycamore,  Is  still  of 
force  and  unrepealed.  If  this  act  was  not 
repealed  by  the  act  creating  a  charter  for 
the  town  of  Sycamore,  no  person  has  au- 
thority to  sell  liquor  witliln  the  limits  of  the 
town  without  complying  with  the  provision 
of  that  act  requiring  the  consent  of  two- 
tblrds  of  the  legal  voters  of  the  district,  as 
well  as  complying  with  the  general  law  of 
the  state  in  reference  to  the  registry  of  per- 
sons engaged  In  the  sale  of  liquors  (PoL 
Code,  {  791),  and  also  any  ordinances  which 
may  be  passed  by  the  municipal  authorities 
of  the  town  of  Sycamore  in  the  exercise  of 
the  power  given  tliem  to  license  and  regulate 
barrooms  and  saloons.  If  this  law  was  re- 
pealed by  the  act  creating  the  charter,  then 
no  person  has  a  right  to  sell  liquor  within 
the  town  of  Sycamore  until  he  complies  with 
the  law  In  regard  to  registering  as  a  liquor 
dealer,  and  also  obtains  a  license  from  the 
authorities  of  the  town.  We  have  stated 
the  foregoing  simply  to  call  attention  to  the 
difficulties  which  surround  a  determination 
of  the  question  as  to  what  Is  the  law  relat- 
ing to  the  sale  of  liquor  In  the  town  of  Syca- 
more. For  the  purposes  of  this  decision,  we 
do  not  deem  it  necessary  to  decide  this  ques- 
tion; and  what  has  been  said  is  merely  a 
suggestion  as  to  questions  which  may  arise, 
and  notliing  said  is  to  be  construed  as  a  de- 
cision on  the  rignt  and  power  of  the  munici- 
pal authorities  to  deal  with  the  subject  of 
licensing  the  sale  of  liquors.  The  sale  of 
liquors  In  the  town  of  Sycamore  is  either 
absolutely  unlawful,  or  lawful  only  when  a 
license  has  been  obtained  from  the  proper 
authorities.  It  has  been  held  by  this  court 
that  the  municipal  authorities  of  a  town  sit- 
uated In  a  county  in  which  the  sale  of  liq- 
uors is  entirely  prohibited  had  power.  In  the 
exercise  of  their  authority,  "to  protect  the 
health,  property,  and  persons  of  the  citizens 
of  the  town,  and  to  preserve  peace  and  good 
order  therein,"  and  "to  make  and  pass  all 
needful  orders,  by-laws,  ordinances,  resolu- 
tions, rules,  and  regulations,  not  contrary  to 
the  constitution  and  laws  of  this  state,  and 
to  prescribe,  impose,  and  enact  reasonable 
fines  and  penalties,"  etc.,  to  pass  and  en- 
force an  ordinance  prohibiting  the  keeping 
for  sale,  barter,  or  exchange  of  vinous,  spirit- 
uous, or  malt  liquors  within  the  corporate 
limits  of  the  town.  Bagwell  t.  Town  of 
LawrencevUle,  M  Ga.  654,  21  &  B.  903.  See, 
also,  Mayson  r.  City  of  Atlanta,  77  Oa.  662. 
The  general  law  of  the  state  punishes  a  per- 
son who  sells  liquors  In  violation  of  the  law 
prohibiting  such  sales.  Possession  of  such 
liquors  for  the  purpose  of  selling  them  In 
violation  of  law,  while  a  component  part  of 
the  offense  against  the  state.  Is  not.  In  Itself, 
punishable  by  the  laws  of  the  state,  and  Is 
therefore  within  the  province  of  municipal 


legislation.  But  It  may  be  said  tbat  In  the 
cases  cited  the  sale  of  liquor  was  entirely 
prohibited  in  the  counties  in  which  the  mu- 
nicipal corporation  which  passed  the  ordi- 
nance was  situated.  There  seems  to  us  to 
be  no  distinction  between  cases  of  this  char- 
acter and  where  the  sale  of  liquor  Is  au- 
thorized under  a  condition,  such  as  the  grantr 
Ing  of  a  license,  or  the  like.  The  sale  of  liq- 
uor without  a  license  In  a  place  where  a 
license  Is  required  Is  just  as  unlawful  as 
would  be  the  sale  in  territory  where  no  li- 
cense was  obtainable,  although  the  offenses 
would  be  punishable  under  different  stat- 
utes. If  a  person  may  have  liquors  In  bis 
possession  for  the  purpose  of  unlawful  sale 
in  a  county  in  which  no  sale  can  be  lawfully 
bad,  certainly  a  person  may  have  liquors  in  his 
possession  for  the  purpose  of  sale  contrary  to 
the  license  laws  where  the  sale  is  lawful 
only  under  license.  That  such  Is  a  dally 
occurrence  Is  a  matter  of  common  knowl- 
edge. The  records  of  this  court  show  that 
there  are  violators  of  license  laws  as  well  •• 
violators  of  prohibition  laws.  If  the  mu- 
nicipal authorities  can  punish  a  person  who 
is  In  possession  of  liquors  for  the  purpose  of 
sale  contrary  to  the  terms  of  a  prohibition 
law,  there  la  no  sound  reason  wby  a  mu- 
nicipal corporation  should  not  punish  a  per- 
son who  Is  In  possession  of  liquors  for  the 
purpose  of  sale  in  violation  of  the  license 
laws  of  the  town.  The  ordinance  passed  by 
the  authorities  of  the  town  of  Sycamore  ap- 
pears to  be  almost  identical  in  language  and 
scope  with  the  ordinance  passed  by  the  town 
of  Lawrenceville,  in  Bagwell's  Case,  supra. 
The  charter  of  the  town  of  Sycamore  author- 
izes its  council  "to  protect  the  property  and 
person  of  the  citizens  of  such  town  or  Til- 
lage, and  to  preserve  peace  and  good  order 
therein,  and  for  this  purpose  to  appoint, 
when  necessary,  a  police  force  to  assist  the 
marshal  in  the  discharge  of  his  duties";  and, 
to  carry  into  effect  the  powers  conferred  m 
Its  charter,  they  have  authority  "to  make 
and  pass  all  needful  orders,  by-laws,  ordi- 
nances, resolutions,  rules  and  regulations, 
not  contrary  to  the  constitution  and  laws  oC 
this  state,  and  to  prescribe,  impose,  and  en- 
act reasonable  fines,  penalties,  and  Imprison- 
ments," etc.  Pol.  Code,  {  696.  It  seems 
dear,  therefore,  that  the  city  authorities  had 
the  power  to  pass  the  ordinance  in  question. 
It  may  be  that  in  cities  where  the  sale  of 
liquor  is  lawful  under  license.  It  would  not 
be  so  easy  to  convict  a  person  charged  with  a 
violation  of  an  ordinance  prohibiting  the 
possession  of  liquors  for  the  puri>ose  of  un- 
lawful sale  as  It  would  be  In  a  town  or  city 
where  the  sale  of  liquors  was  entirely  pro- 
hibited. When  the  sale  of  liquor  Is  entire- 
ly prohibited,  its  possession  In  such  quanti- 
ties or  at  such  places  as  would  be  necessari- 
ly Inconsistent  with  the  idea  of  its  being  on 
hand  for  private  consumption  only  would  be 
a  strong  circumstance  tending  to  show  that 
the  possession  was  for  the  purpose  of  sale. 
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A  large  quantity  of  liquor  In  a  man's  place 
of  business  In  a  city  -where  the  sale  of  liquor 
-was  unauthorized  would  be  indicative  of  an 
Intention  to  sell,  though  this  fact  alone 
migbt  not  be  sufficient  to  convict.  In  a 
city  where  the  sale  of  liquor  would  be  lawful 
under  license,  the  possession  of  any  quanti- 
ty In  any  place  consistent  with  the  llcenBe 
-would  not  be  evep  a  circumstance  to  be  con- 
sidered by  OxB  court  trying  a  person  for  hav- 
ing Uqnor  In  his  possession  for  the  purpose 
of  sale  contrary  to  the  license  laws.  To  U- 
Instrate:  If,  In  a  to-wn  where  the  sale  of 
liquors  was  entirely  prohibited.  It  was  shown 
that  the  keeper  of  a  drug  store  was  accus- 
tomed to  have  on  hand  in  the  store  large 
quantities  of  liquors,  and  that  persons  were 
accustomed  to  assemble  therein,  and  were 
kno-wn  to  come  from  such  place  in  an  Intox- 
icated condition,  a  violation  of  an  ordinance 
against  keeping  liquors  for  unlawful  sale 
would  be  established;  but  If  In  a  town 
where  the  sale  of  liquor  by  license  was  au- 
thorized, and  the  keeper  of  a  drug  store  has 
such  license,  the  possession  of  any  quantity 
of  liquor  consistent  with  the  license  would 
never  be  a  circumstance  to  his  prejudice.  If, 
ho-wever,  during  the  days  or  hours  at  which 
he  was  not  allowed  by  law  to  sell  under  the 
license  It  was  shown  that  a  sale  had  taken 
place,  then  a  violation  of  the  ordinance 
would  be  made  out,  because  it  would  be 
manifest  that,  at  least  so  far  as  that  par- 
ticular quantity  which  was  sold  was  con- 
cerned, he  had  that  In  his  possession  for  the 
purpose  of  violating  the  license  laws. 

When  the  accused  In  the  present  case  was 
brought  Into  court,  be  admitted  that  he  had 
in  his  possession,  for  the  purpose  of  sale, 
liquors  of  the  character  named  In  the  ordi- 
nance. It  was  not  pretended  that  he  had  a 
license  from  any  competent  authority  to  sell 
such  liquors.  His  possession  was  solely  for 
the  purpose  of  selling  contrary  to  law.  If 
the  sale  of  liquor  Is  entirely  prohibited  by 
law  in  the  town  of  Sycamore,  his  iKJssesslon 
was  unlawful  for  that  reason;  If  the  sale  of 
liquor  Is  only  lawful  there  when  a  person 
has  a  license  from  the  proper  authorities, 
and  unlawful  otherwise,  then  his  possession 
of  this  liquor  for  the  purpose  of  selling  it 
was  like-wise  -unla-wful;  and  It  Is  Immaterial 
to  a  proper  solution  of  this  case  what  Is  the 
real  truth  of  the  matter,  because,  under  any 
view  of  it,  the  accused  Is  a  violator  of  the 
law.  If  he  had  pleaded  a  license  from  the 
proper  anthorltles  authorizing  him  to  sell 
within  the  town  of  Sycamore,  then  it  would 
have  been  Incumbent  upon  us  to  decide  what 
is  the  status  of  this  to-wn  in  regard  to  the 
sale  of  liquors.  The  accused  admitted  hav- 
ing the  liquors  in  his  possession  for  the  pur- 
pose of  selling  them.  The  town  had  author- 
ity to  pass  the  ordinance.  The  admission  of 
the  accused  was,  in  effect,  a  plea  of  guilty, 
and  the  Judge  was  therefore  right  In  over- 
ruling the  certiorari.  Judgment  affirmed. 
All  the  Justices  concurring. 


(104  Ga.  W) 
DOOLET  V.  GORMAN. 
(Supreme  Court  of  Georgia.     July  20,  1898.) 
Plba   of    Rbcsoupment— Aotioh    on    Notb — BVI-' 

DENCE— DlRBCTINO  VbRDIOT. 

1.  It  appearing  that  the  claim  for  damages 
set  np  by  the  plea  of  recoapment  In  this  case 
did  not  grow  ont  of  any  breach  of  the  con- 
tract sued  upon,  there  was  no  error  in  sus- 
taining the  demurrer  thereto. 

2.  The  allegations  in  the  defendant's  pleas 
were  sufficient  to  admit  testimony  tending  to 
establish  the  parol  contract  set  forth  in  the 
pleas,  and  therefore  the  court  erred  in  exclud- 
mg  such  testimony. 

3.  There  being  some  evidence  in  the  case 
tending  to  establish  the  defenses  set  np  by  the 
defendant's  pleas,  the  court  erred  in  directing 
a  verdict  for  the  plaintiff. 

(Syllabus  by  the  ConrtJ 

Error  from  city  court  of  Atlanta;  H.  M. 
Reid,  Judge. 

Action  by  J.  A  Gorman  against  S.  O. 
Dooley.  Judgment  for  pUUntlff.  Defendant 
bring^s  error.    Reversed. 

Hamilton  Douglas,  for  plaintiff  In  error. 
Frazer  &  Hynds,  for  defoidant  In  error. 

COBB,  J.  Gorman  sued  Mrs.  Dooley  upon 
a  promissory  note  dated  September  10,  1895, 
and  reciting  that  It  was  in  full  for  all  services 
rendered  her  to  September  11,  1895.  The  de- 
fendant pleaded  that  the  consideration  of  the 
note  had  totally  failed,  for  reasons  which 
will  appear  from  the  following:  About  June 
1, 1885,  defendant  entered  Into  a  contract  with 
the  plaintiff,  whereby  he  was  to  work  for 
her  for  one  month,  during  which  time  he  was 
to  go  to  California,  to  secure  California  ex- 
hibits In  the  California  Building  at  the  Cotton 
States  and  International  Exposition,  and  -was 
to  be  paid  $250  for  his  services  during  the 
month,  the  defendant  having  a  contract  with 
the  exposition  company  for  the  erection  of 
the  California  Building.  Halntlff  went  with 
her  to  California  for  the  purpose  stated,  and 
represented  from  day  to  day- that  he  was  se- 
curing exhibitors,  and  that  contracts  for 
space  would  be  soon  signed  and  turned  over 
to  defendant  In  the  early  part  of  July,  de- 
fendant left  California,  and  returned  to  At- 
lanta. No  distinct  understanding  was  had 
with  the  plaintiff  as  to  bis  work  after  July 
1st,  it  being  mutually  understood,  however, 
that  be  was  to  continue  in  the  same  work 
at  the  same  compensation,  finish  it  In  a  few 
days,  and  return  to  Atlanta  with  contracts 
covering  all  space  in  the  building.  She  ad- 
vanced him  his  expenses  during  the  trip, 
which  were  large,  and  made  him  advances 
at  different  times  on  account  of  the  service. 
He  returned  to  Atlanta  about  August  5th, 
and  represented  that  exhibitors  had  been 
practically  secured  to  fill  the  building,  and 
that  his  services  were  necessary  to  consum- 
mate negotiations  pending  with  some  of  them 
He  guarantied  that,  in  consideration  of  be- 
ing employed  by  her  to  complete  these  ne- 
gotiations, the  building  would  be  filled  with 
bona  fide  Oallfomia' exhibitors;  and.  In  con- 
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■Idteatlon  of  andi  gnanmty  and  the  repra- 
lentatloiia  nutde.  It  was  yerbally  agreed  tliat 
he  ahonld  continne  to  eerre  her  for  an  In- 
definite period,  not  to  extend  later  than  the 
opening  of  the  exposition.  In  September,  1885. 
Incidentally,  he  was  to  give  her  the  benefit  of 
his  experience  In  potting  up  the  Oallfornla 
Bnlldlng.  He  contlnnally  represented  that  he 
was  In  constant  communication  with  exhib- 
itors In  California,  and  that  there  were  great 
numbers  of  his  personal  friends,  fruit  grow- 
ers, wine  makers,  etc.,  who  would  occupy 
the  building  when  the  exposition  opened. 
She  r^teatedly  requested  the  plaintiff  to  fur- 
nish her  with  a  list  of  the  exhibitors  secured, 
and  also  any  correspondence  or  memoranda 
that  would  give  her  Information  on  the  sub- 
ject He  failed  to  give  any  definite  Informa- 
tion, but  from  time  to  time  quieted  her  ap- 
prehensions with  promises  which  were  false. 
Having  no  way  to  ascertain  their  falsity,  and 
being  afraid  to  Interfere  with  his  plans,  she 
relied  on  these  representations,  and  did  not 
dismiss  him  from  her  employment  Her 
verbal  contract  with  defendant  ended  Sep- 
tember 11th,  up  to  which  time  he  had  been 
supposed  to  be  worlclng  for  her;  and.  If  the 
services  had  been  actually  rendered,  there 
would  have  been  due  him  the  amount  of  the 
note  sued  on.  The  note  was  given  because 
defendant  was  led  to  believe  that  the  serv- 
ices had  been  rendered.  It  became  apparent 
when  the  exposition  opened  that  the  exhib- 
itors had  not  been  obtained  by  plaintiff,  and 
that  his  representations  that  they  had  were 
false,  and  that  he  never  had  performed  the 
services  he  was  employed  to  perform.  The 
note  was  given  upon  the  representations 
made  by  plaintiff  that  the  services  had  been 
rendered,  when,  tn  truth,  they  had  not  been 
rendered.  The  defendant  further  pleaded 
that  she  obtained  bids  from  responsible  pai^ 
ties  for  the  erection  of  the  California  Build- 
ing, one  being  for  the  snm  of  $2,8C>0.  She  was 
about  to  accept  same,  said  building  to  be  built 
by  day  labor  under  the  sup«viaion  of  plain- 
tiff, he  representing  himself  as  a  thoroughly 
practical  builder,  that  he  had  built  many 
buildings,  knew  the  cost  of  material,  etc, 
and  that  the  building  could  be  erected  at  a 
much  less  sum  than  the  sum  mentioned  In 
the  bid  above  referred  to.  He  agreed  that  he 
would  secure  a  reliable  foreman,  and  erect 
the  building,  guarantying  to  do  the  work  at 
lees  than  the  sum  mentioned.  He  undertook 
the  work,  and  the  building  cost  $3,600.  He 
added  to  the  cost  of  the  building  by  making 
additions  thereto  which  were  not  authorized, 
and  which  mined  the  symmetry  of  the  build- 
ing. The  additions  cost  $360,  and  were  en- 
tirely useless.  She  alleges  that,  on  account 
of  this  conduct  of  the  plaintifl,  he  had  be- 
come liable  to  her  In  the  snm  of  $750,  for 
which  amount  she  asks  Judgment  The  sec- 
ond plea  above  referred  to  was  stricken  on 
demurrer,  and  the  case  proceeded  to  trial 
upon  the  petition  and  the  plea  first  above 
mentioned.    The  plaintiff  introduced  In  evi- 


dence the  note  sned  on.  and  doaed.  The  de^ 
fendant  Introduced  the  written  contract  aign- 
ed  by  herself  and  plaintiff,  dated  June  1, 1886, 
which  was  as  follows:  "Georgia,  Fulton 
County.  This  agreement,  between  Mrs.  S.  C. 
Dooley,  of  said  county  and  state,  and  J. 
Anthony  Gorman,  of  San  Francisco,  Cali- 
fornia, shows  that  said  Mrs.  &  C.  Dooley  has 
employed  said  Gorman  for  one  month,  begin- 
ning with  June  1,  1885,  to  go  with  her  to 
the  state  of  California,  and  render  such  as- 
sistance as  she  may  direct  looking  towards 
the  securing  of  exhibitors  for  the  California 
State  Building  at  the  Cotton  States  and  Inter- 
national Exposition  to  be  held  In  Atlanta 
dnrhig  the  faU  of  1895.  Said  Mrs.  S.  a 
Dooley,  for  said  service,  is  to  pay  two  hun- 
dred and  fifty  dollars  per  month,  and  aU  rail- 
road traveling  and  hotel  expenses.  Said  mon- 
ey is  to  be  paid  at  the  expiration  of  said 
time  of  Bervice,  and  Is  to  be  in  full  for  all 
services  rendered  up  to  date.  It  being  impos- 
sible to  specify  In  detail  what  these  services 
shall  consist  of,  it  is  mutually  agreed  that 
said  Gorman  will  render  every  assistance  in 
his  power  to  secure  such  exhibitors,  together 
with  an  exhibit  from  the  State  Board  of 
Trade  of  California."  The  defendant  testified 
to  facts  which  she  claims  tended  to  estab- 
lish the  truth  of  her  pleas.  The  court  there- 
upon directed  a  verdict  for  the  plaintiff,  and, 
a  motion  for  a  new  trial  filed  by  the  defend- 
ant being  overruled,  she  excepted. 

1.  Upon  an  analysis  of  the  plea  which  was 
stricken  on  demurrer,  it  is  clear  that  the  in- 
tention of  the  pleader  was  to  file  a  plea  of 
recoupment.  It  was,  no  doubt  so  treated  on 
the  trial  of  the  case  in  the  court  below,  and 
counsel  for  plaintiff  in  error,  in  his  brief, 
deals  with  it  as  a  plea  of  this  character.  As 
such,  it  was  insnfilclent,  and  was  properly 
stricken.  '  "Recoupment  is  a  right  of  the  de- 
fendant to  have  a  deduction  from  the  amonnt 
of  the  plaintiff's  damages,  for  the  reason  that 
the  plaintiff  has  not  complied  with  the  cross 
obligations  or  independent  covenants  arising 
imder  the  same  contract"  Civ.  Code,  {,3756. 
Recoupment  is  confined  to  the  contract  on 
which  the  plaintiff  sues.  Id.  I  375T.  The 
damages  claimed  In  the  plea  grew  oat  of 
the  false  representations  made  by  the  plain- 
tiff In  regard  to  the  sum  for  which  he  could 
construct  the  building  therein  referred  to.  If 
the  plaintiff  be  liable  at  all  to  the  defendant 
on  account  of  this  matter,  It  grows  oat  of 
transactions  entirely  sepuate  and  distinct 
from  the  note  which  Is  sued  on,  or  the  con- 
tract out  of  which  it  grew.  Treating  the  plea 
as  being  a  plea  of  recoupment  which  was 
the  only  way  in  which  It  waa  dealt  with  tn 
the  trial  court,  and  there  having  been  no  ef- 
fort to  sustain  it  otherwise,  we  see  no  error 
in  the  Judgment  of  the  court  striking  the 
same. 

2.  It  appears  from  the  above  statement  of 
facts  that  there  was  a  written  contract  be- 
tween the  plaintiff  and  the  defendant  in  rela- 
tion to  the  services  to  be  rendered  by  the 
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fiHmer  to  th*  latter  ibatag  tbe  month  of 
Jnne,  1S85.  It  wu  distinctly  alleged  In  the 
plea  upon  which  the  trial  was  had  that  then 
was  a  Terbal  contract  at  a  later  day  for  aerr* 
ices  to  be  rendered  aaboeqnent  to  the  month 
of  Jane.  The  conrt  refused  to  admit  testi- 
mony which  would  tend  to  establish  this 
parol  contract.  In  this  we  think  that  he 
erred.  The  allegations  were  that  the  note 
sued  on  grew  out  of  the  parol  contract,  and 
that  the  defendant  was  not  liable  on  the  note 
on  account  of  the  plalntllTs  failure  to  comply 
with  the  obligation  undertaken  by  him  In 
the  iiarol  contract 

S.  The  plea  alleged  that,  at  the  time  the 
note  sued  on  was  signed,  the  services  for 
which  the  note  was  given  had  not  been  per- 
formed, and  that  the  note  was  delivered  upon 
the  false  and  fraudulent  representations  of 
the  plaintiff  that  he  had  rendered  the  snr- 
Ices,  when  he  knew  that  he  bad  not;  that  the 
defendant  was  Ignorant  of  the  fact  that  the 
•errices  had  not  been  rendered,  and  relied 
dpon  the  statements  of  the  plaintiff.  If  these 
allegations  be  proven,  there  would  be  such  a 
fraud  shown  to  have  been  peri)etrated  upon 
the  defendant  as  to  relieve  her  from  any  lia- 
bility on  the  note.  If  the  services  had  not 
been  performed,  and  the  note  was  given  upon 
the  false  representations  of  the  plaintiff  that 
they  had  been  rendered,  the  defendant  would 
be  let  Into  the  defense  pleaded  in  this  case, 
notwithstanding  the  fact  that  the  note  recited 
that  the  services  had  been  rendered  In  accord- 
ance with  the  contract  between  the  parties. 
There  was  some  evidence  which  the  jury 
would  be  authorized  to  consider  tending  to 
establish  the  truth  of  the  defendant's  pleas, 
and  to  show  that  the  note  was  procured  by 
false  and  fraudulent  representations;  and  we 
think  that  the  case  should  have  been  submit- 
ted to  the  jury  on  this  Issue.  It  was  there- 
fore error  for  the  court  to  direct  a  verdict 
tn  favor  of  the  plaintiff.    Judgment  reversed. 

(106  Oa.  839) 

OOHBN  et  al.  v.  PARISH. 

(Supreme  Conrt  of  Georgia.    July  27,  189&) 

Appbai.— Rsviaw— Om  to  Crtld— FRAUDULntT 

Co:ivETANGB — Rights  or  Trcstse— Evidbhoi. 

1.  When  the  controlling  question  in  a  case 
Is  one  of  fact,  and  the  jury,  bavinK  been  prop- 
nly  chargedj  determine  that  (question,  and  there 
is  evidence  in  the  record  which  supports  their 
finding,  the  verdict,  when  complained  of  as  be- 
ing contrary  to  law  and  to  the  evidence,  will 
not  be  set  aside  after  its  approval  by  the  trial 
Judge. 

2.  When  a  father  purchases  land  with  his 
own  funds,  and  causes  the  title  to  be  made  by 
the  vendor  to  himself  as  trustee  for  a  minor 
daughter,  this,  in  the  absence  of  any  valuable 
consideration  as  between  these  two,  is  equiva- 
lent to  a  gift  of  the  hind  by  the  father  to  the 
daughter;  and  the  fact  that  be  may  have  sup- 
posed the  danehter  had  a  valid,  legal  claim 
against  him,  and  may  have  intended  to  thus  set- 
tle It,  when  in  fact  there  was  no  snch  claim, 
does  not  Invalidate  the  tmst  deed.  Its  validity, 
when  attacked  by  his  creditors,  depends  upon 
his  solvency  at  the  time  of  the  conveyance, 
and  the  absence  of  any  intention  on  his  part 


to  hinder,  delay,  sr  defraud  his  creditors;  and 
althonsh  the  conveyance  gives  to  the  trustee  a 
general  power  of  sale,  wtthont  order  of  court, 
snch  power  does  not  carry  witit  it  the  right  to 
sell  and  convey  the  property  in  consideratloa 
of  the  payment  of  an  individual  debit  of  the 
trustee. 

3.  In  the  trial  of  a  case  involving  the  validity 
of  such  a  d'eed,  where  it  is  alleged  that  at  the 
time  of  the  gift  the  father  was  insolvent,  and 
his  object  in  causing  such  conveyance  to  be 
made  was  to  hinder,  delay,  or  defraud  his 
creditors,  the  Issues  to  be  determined  are  those 
of  solvency  and  of  good  faith;  and  declarations 
on  the  part  of  the  father,  made  at  the  time  of 
the  conveyance,  as  to  his  reasons  for  having 
the  conveyance  so  made,  may  be  submitted  to 
the  jury  for  their  consideration  on  the  question 
of  intention,  and  so  may  any  documentary  evi- 
dence tending  to  show  the  good  or  bad  faith  of 
the  transaction,  though  such  declarations  or 
such  documents  may  not  be  evidence  of  the 
truth  of  the  matters  recited  or  contained  there- 
in. 

(Syllabus  by  the  Court.) 

Srror  from  superior  court.  Pulton  county;  3. 
H.  Lumpkin,  Judge. 

Action  by  Minnie  L.  Parish,  by  her  next 
friend,  against  L.  Cohen  &  Ca  Judgment 
for  plaintiff.  Defendants  bring  error.  Af- 
firmed. 

The  following  is  the  official  report: 
On  February  12,  1895,  Minnie  Laura  Par- 
ish, a  minor,  brought  suit  by  her  next  friend 
against  L.  Cohen  &  Co.,  a  firm  composed  of 
L.  Cohen,  E.  Stelnbeimer,  and  Jacob  Menko, 
and  against  L.  Cohen  individually  and  John 
T.  Parish,  alleging  in  brief:  In  April,  1888, 
Samuel  T.  Bryan,  by  a  deed  recorded  May  7, 
1886,  conveyed  to  the  plaintiff,  through  her 
father,  John  T.  Parish,  as  trustee  for  her,  a 
certain  lot  of  land  in  the  city  of  AUanta. 
The  deed  contained  a  clause  aa  follows: 
"This  conveyance  made  with  itower  to  said 
John  T.  Parish,  trustee  as  aforesaid,  to  sell 
and  convey  said  property  at  public  or  private 
sale,  without  any  order  of  conrt  for  that  pur- 
pose." On  September  13th  of  the  same  year 
the  sheriff,  under  a  fi.  fa.  in  favor  of  L.  Cohen 
A  Co.  against  John  T.  Parish,  assumed  or 
pretended  to  sell  the  property,  and  L.  Cohen 
bid  it  la;  the  alleged  consideration  being 
$100.  The  sherlfTs  deed  to  him  is  void,  be- 
cause John  T.  Parish  had  no  leviable  interest 
in  the  property;  the  property  belonging  ex- 
cluBlvely  to  the  present  plaintiff.  On  Au- 
gust 21st  of  that  year,  John  T.  Parish,  hav- 
ing become  Indebted  to  L.  Cohen  &  Co.  and  L. 
Cohen  for  whisky,  agreed  to  execute,  aa  trus- 
tee, a  deed  conveying  said  realty  to  L.  (3ohen 
in  payment  of  the  whisky  account,  and  for 
similar  goods  to  be  thereafter  supplied.  This 
indebtedness  was  exclusively  that  of  the 
plaintiff's  father,  and  she  had  no  Interest  in 
it,  and  the  deed  is  void.  The  alleged  <!on- 
slderaUon,  $500,  Is  less  than  half  the  value 
of  the  property.  The  trustee  had  no  power 
to  execute  such  a  deed,  and  the  grantee  knew 
this,  and  knew  that  the  plaintiff  had  no  in- 
terest in,  and  derived  no  benefit  from,  the 
transaction,  and  wrongfully  and  fraudulently 
induced  Parish  to  execute  the  deed.    C!olien 
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took  possession  of  ^e  property  on  or  about 
the  date  of  tbe  deed,  and  continued  wrong- 
fully In  possesaion  until  March,  1893,  when  he 
sold  to  one  Spier.  (Originally  the  plalntiCTs 
petition  attacked  the  title  of  Spier,  but  it  is 
now  conceded  that  Spier  was  an  Innocent 
purchaser,  and  obtained  a  good  title.)  The 
plaintiff  prayed  for  a  judgment  against  L. 
Oohen  &  Co.,  and  against  L.  Cohen  Indivld- 
nally,  for  $1,250,  which  she  alleged  was  the 
value  of  the  property  on  August  21,  1896,  to- 
gether with  interest,  and  for  general  relief. 
lit.  Cohen  &  Co.  and  L.  Cohen,  In  their  answer, 
denied  the  allegations  as  to  fraud,  and  al- 
leged that  they  bought  the  property  from 
Parish  In  good  faith,  believing  it  was  sub- 
ject to  their  debt.  They  contended  that  the 
sale  by  the  sheriff  was  valid,  and  the  sher- 
UTs  deed  conveyed  a  good  title;  that  the 
deed  to  John  T.  Parish,  purporting  to  create 
a  trust  for  the  benefit  of  the  plaintiff,  was 
void  as  against  his  creditors,  because  the 
consideration  of  the  deed  was  a  lot  belonging 
to  Parish,  which  Bryan  received  from  him  in 
exchange  for  the  one  conveyed,  and  the  con- 
veyance was  therefore  In  the  nature  of  a 
gift  to  the  plaintiff  from  Parish,  who  was 
then  insolvent,  and  because  it  was  made  for 
the  purpose  of  hindering,  delaying,  and  de- 
frauding his  creditors.  Further,  the  deed  ex- 
ecuted to  Cohen  by  Parish  was  made  in  con- 
sideration of  $500,  and  created  a  good  title. 

On  tbe  first  trial  of  tbe  case  there  was  a 
verdict  In  favor  of  the  plaintiff,  and  the  case 
was  brought  to  this  court,  and  a  new  trial 
granted.  100  Ga.  335,  28  8.  E.  122.  On  the 
last  trial  (April  23,  1897D  there  was  a  verdict 
for  the  plaintiff  for  $700  principal  and  $519.94 
Interest  The  defendants  made  a  motion  for 
a  new  trial,  upon  grounds  hereafter  stated, 
which  the  court  overruled,  provided  the  plain- 
tiff would  within  a  stated  time  write  off  from 
the  verdict  $201.40,  with  interest  thereon  at 
7  per  cent  from  August  21,  1896;  the  court 
stating  that  the  principal  sum  stated  was  the 
amount  which  counsel  for  the  defendant 
claimed  was  paid  on  that  date.  The  plain- 
tiff wrote  off  this  amount,  with  Interest  as 
directed,  and  to  the  overruling  of  the  motion 
Cohen  &  Co.  excepted.  The  motion  was  upon 
the  grounds  that  the  verdict  was  contrary  to 
law  and  the  evidence,  and  excessive,  and 
against  all  of  the  defendants  Jointly,  although 
the  proof  showed  that  the  deeds  made  by  the 
sheriff  and  John  T.  Parish  were  to  U  Cohen, 
and  not  to  Stelnbelmer  and  Menko,  and  there 
was  no  evidence  to  sustain  any  verdict 
against  Stelnbelmer  and  Menko.  Also,  that 
tbe  court  erred  as  follows: 

(4)  In  admitting  in  evidence,  over  tbe  ob- 
jections of  defendants  L.  Cohen  &  Co.,  "tbe 
homestead  proceedings"  (an  application  by 
Eva  Parish  and  John  T.  Parish  to  the  supe- 
rior court  to  allow  them  to  sell  the  lot  de- 
scribed in  the  petition),  and  the  proceedings 
and  order  of  court  found  in  Book  Q,  pp.  4&- 
48.— tbe  petition  to  sell  this  homestead  prop- 
erty;  the  appointment  of  a  guardian  ad  li- 


tem for  the  two  minor  children  of  Eva  and 
John  T.  Parish;  his  consent  as  guardian,  that 
it  should  be  sold;  and  the  order  of  the  judge 
of  the  superior  court  authorizing  Its  sale,  and 
stating  certain  terms  of  the  reinvestment  of 
the  fund  arising  from  the  sale.  (It  appeared 
from  this  evidence  that  on  April  17,  1876, 
Eva  Parish,  wife  of  John  T.  Pariah,  and 
mother  of  the  plaintiff,  filed  her  claim  of  ex- 
emption under  section  2040  of  the  Code  of 
1873,  including  in  the  schedule  land  subse- 
quently exchanged  by  John  T.  Parish  for  tbe 
property  conveyed  to  him  by  the  trust  deed 
In  question,  and  that  the  exemption  was  al- 
lowed.) Defendants  objected  to  the  Introduc- 
tion of  tbe  evidence  on  the  grounds:  (a) 
Tbere  was  no  evidence  that  Bva  and  John 
T.  Parish  bad  any  such  property,  (b)  There 
was  no  evidence  that  they  had  a  homestead  on 
the  property,  except  as  stated  in  the  petition, 
and  the  homestead  would  be  tbe  highest  evi- 
dence of  that  fact  (c)  It  should  first  be 
shown  that  Cohen  &  Co.  had  no  notice  of 
this  homestead  fund,  (d)  It  makes  no  dif- 
ference whether  Parish  had  any  homestead 
funds  or  not  for,  if  he  did  have  any,  it  did 
not  create  a  debt  from  blm  to  his  daughter. 
She  had  no  taiterest  in  the  homestead  estate, 
nor  was  she  Interested  in  the  proceeds  of  it,— 
certainly  not  to  the  extent  of  Justifying  bim 
In  giving  her  bis  property.  The  court  held 
that  the  evidence  offered  was  not  admissible 
to  show  tbe  truth  of  tbe  recitals  in  the  peti- 
tion, as  against  Cohen  &  Co.,  but  that  he 
would  admit  it  as  against  Parish.  The  mov- 
ants contend  that  it  was  not  admissible  even 
as  against  Parish,  and  its  only  effect  would 
be  to  cloud  and  prejudice  the  minds  of  tbe 
Jury,  to  the  Injury  of  defendants  Cohen  & 
Co.,  and  that  it  was  not  admissible  because 
of  the  objections  stated  at  the  time  It  was 
offered. 

Note  by  the  court:  "On  the  trial  It  was 
contended  on  behalf  of  defendants  that  the 
trust  deed  was  [void],  among  other  reasons, 
on  two  grounds:  (1)  Because  it  was  a  deed 
without  valuable  consideration,  made  pend- 
ing insolvency;  and  (2)  because  it  was  made 
for  the  purpose  of  hindering,  delaying,  anS 
defrauding  creditors.  The  court  admitted 
tbe  evidence  of  the  grant  of  a  homestead  or 
exemption,  the  proceeding  to  sell  it  In  which 
Parish  participated,  tbe  receipt  of  money  by 
him  in  connection  with  this  exemption,  and 
what  he  said  in  taking  the  trust  deed  (part  of 
the  res  gestae),  solely  as  evidence  of  the  cir- 
cumstances surrounding  him,  and  as  bearing 
on  the  state  of  his  mind  and  Intention,  as  to 
the  question  of  fraud.  The  court  charged  the 
jury  that  this  furnished  no  valuable  consid- 
eration for  the  deed,  nor  was  proof  of  tbe 
facts  alleged,  and  why  it  was  admitted,  and 
on  what  question  It  might  be  considered." 

(5)  In  permitting  the  plaintiff  to  introduce 
a  copy  of  the  exemption  sued  out  by  Bva 
Parish  on  April  17,  1876,  and  copied  In  the 
brief  of  tbe  evidence,  over  the  objection  of 
the  defendants;  the  defendants  objecting  to 
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the  Introdnctimi  of  tbe  homestead  papeis  be- 
canae:  (a)  The  loaa  of  tbe  original  bome- 
rtead  was  not  properly  accounted  for,  and 
the  proof  of  the  losa  -waa  not  snfflclent  to  ad- 
mit secondary  evidence,  (b)  The  homestead 
does  not  show  ont  of  trbose  property  tbe 
«ame  was  let  apart;  tbe  same  having  been 
sued  out  by  a  married  woman,  and  It  not 
appearing  upon  tbe  face  of  the  proceedings 
ant  of  whose  property  It  was  sought  to  be 
set  apart  (c)  There  was  nothing  In  tbe 
pleadings  that  justified  the  Introduction  of 
the  homestead  proceedings,  (d)  There  vras 
oo  allegation  In  the  pleadings  that  this  prop- 
erty was  paid  for  with  funds  arising  from 
the  sale  of  tbe  homestead  property,  or  that 
tbe  plaintiff  was  a  ben^clary  under  the 
homestead  estate,  or  that  tbe  plaintiff  had 
any  Interest  In  any  of  tbe  property  alleged 
to  have  been  set  apart  as  a  bomestead.  (e) 
It  does  not  appear  that  notice  was  given  to 
the  defendants  of  tbe  homestead  estate. 
Movants  allege  that  tbe  court  erred  In  admit- 
ting tbe  bomestead  proceedings,  for  the  rea- 
sons above  stated.  It  could  not  affect  the 
rights  of  the  defendants,  and  even  if  there 
waa  a  bomestead,  and  it  was  sold,  and  tbe 
proceeds  Invested  In  tbe  property  In  Ques- 
tinn,  tbls  would  not  be  a  sufficient  considera- 
tion for  a  conveyance  from  Parlsb  to  his 
daughter,  to  the  exclusion  of  bis  creditors. 

Note  by  tbe  court:  "See  note  to  preceding 
ground.  It  waa  not  admitted  to  show  a  valid 
homestead  or  a  valuable  consideration,  but 
on  tbe  question  of  frand,  or  Intent  to  binder 
or  defraud  creditors." 

(6)  In  admitting  In  erldence,  ovot  tbe  ob- 
jection of  defendants,  a  copy  of  the  petition 
and  order  and  otber  proceedings  for  tbe  sale 
of  the  bomestead  property,  copied  In  tbe 
brief  of  evidence:  this  evidence  being  offer- 
ed at  this  time,  and  admitted  by  tbe  court, 
not  only  as  against  Parish,  but  also  as  evi- 
dence against  L.  CJoben  &  Co.  It  is  alleged 
that  this  was  error,  for  tbe  reasons  men- 
tioned in  tbe  fourth  ground  of  tbe  motion, 
and  for  the  further  reason  that  no  proof  was 
offered  of  any  sale  of  tbe  homestead  proper- 
ty  under  said  order,  and  therefore  the  evi- 
dence was  irrelevant  and  inadmissible.  (In 
a  note  to  tbls  ground,  the  court  refers  to  tbe 
note  to  preceding  ground.) 

(7)  In  allowing  S.  T.  Bryan  to  testify,  over 
xhe  objection  of  defendants,  that  John  T. 
Parish,  at  tbe  time  be  traded  lands  with  tbe 
witness,  and  took  tbe  deed  from  him  to  the 
property  In  question  to  himself  as  trustee  for 
his  daugbter,  stated  to  tbe  witness  that  be 
bad  some  money  belonging  to  bis  daughter, 
and  be  would  take  tbe  property  tbe  witness 
proposed  to  trade  to  him  in  part  pay  for  bis 
place.  Tbls  evidence  was  offered  for  tbe 
purpose  of  showing  good  faith  on  tbe  part 
of  Parlsb  In  the  transaction;  that  be  really 
thought  he  owed  bis  daughter  some  money, 
and  bad  a  rlgbt  to  convey  this  property  to 
her  in  payment  of  tbe  debt.  Defendants 
contended  before  the  court  that  the  stat^ 


ment  of  Parish  at  the  time  of  this  trade  to 
Bryan  was  not  admissible  as  against  Cohen 
&  Co.,  and  that,  even  though  Parish  thought 
he  owed  bis  daugbter,  be  did  not  owe  her 
anything  of  the  bomestead  estate,  and  had 
no  rlgbt  to  make  tbe  conveyance  to  her,  as 
against  Cohen  A  Co.,  and  the  plaintiff  bad 
no  right  to  put  In  evidence  the  fact  that 
Parlsb  thought  he  was  paying  a  debt  to  his 
daughter,  for  tbe  purpose  of  showing  good 
faith,  and  supporting  a  deed  of  gift  to  his 
daughter.  (In  a  note  to  this  ground  tbe  court 
refers  tp  tbe  note  to  ground  6,  and  states 
that  tbe  evidence  was  not  offered  or  admit- 
ted to  show  a  valuable  consideration,  but  as 
bearing  on  tbe  question  of  intent  or  fraud.) 

(8)  In  permitting  John  T.  Parish  to  testify, 
over  tbe  objection  of  defendants;  "My  in- 
tention In  having  tbe  deed  of  April  80tb 
made  to  my  daughter  was  to  pay  money  that 
I  owed  my  daughter,  and  set  It  aside  for  her, 
so  It  would  school  her;"  tbe  witness  refer- 
ring to  tbe  bomestead  money.  Defendants 
objected  to  tbe  Introduction  of  tbls  evidence 
because  It  made  no  difference  what  tbe  In- 
tentions of  Parish  were;  they  would  not  bind 
the  defendants.  It  being  shown  that  no  con- 
sideration actually  passed  from  tbe  daughter 
to  tbe  father,  tbe  plaintiff  bad  no  right  to 
have  a  good  motive  shown  in  an  attempt  to 
make  a  conveyance  for  a  valuable  considera- 
tion. She  could  not  show  that  her  father  In- 
tended to  convey  her  the  property  for  a  val- 
uable consideration,  and  when  it  turned  out 
that  the  consideration  which  he  thought  was 
a  valuable  consideration  was  no  considera- 
tion at  all,  sustain  It  as  a  voluntary  convey- 
ance by  showing  bis  good  faith. 

Note  by  the  court:  "See  note  to  ground  6. 
Tbe  court  held  and  charged  that  tbe  matter 
of  homestead,  etc.,  did  not  make  a  valuable 
consideration,  but  submitted  the  evidence  on 
the  question  of  bona  fides  or  fraud,  or  wheth- 
er the  conveyance  was  procured  by  Parlsb  to 
defeat  creditors,  even  if  be  was  solvent  when 
It  was  made." 

(9)  In  allowing  John  T.  Parish  to  testify, 
over  the  objection  of  defendants,  that,  after 
tbe  order  of  tbe  court  authorizing  blm  to  sell 
the  bomestead  property  bad  been  granted 
blm,  be  vacated  the  property,  and  afterwards 
Henson  went  into  possession  of  It,  and  Hen- 
son  paid  blm  a  consideration  of  $500  for  let- 
ting blm  go  Into  It  Movants  say  that  the 
Intention  of  this  was  to  prove  Indirectly  a 
sale  of  the  property  to  Henson,  and  a  receipt 
of  $5(X)  for  It  on  tbe  part  of  Parlsb.  They 
objected  to  this  proof  without  the  Introduc- 
tion of  tbe  conveyance  from  Parish  to  Hen- 
son; the  deed  being  the  highest  evidence  of 
what  property  was  conveyed,  and  what  con- 
sideration was  received,  if  any.  They  fur- 
ther objected  to  tbe  Introduction  of  any  proof 
of  a  sale  of  tbe  property,  upon  tbe  ground 
that  even  though  there  bad  been  a  sale,  and 
Parish  bad  received  tbe  $500  claimed.  It  was 
not  a  suflBclent  consideration  for  tbe  convey- 
ance from  Parish  to  bis  daugbter.    Further, 
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If  there  was  a  conyeyance  of  the  homeatead 
I>roi>ert7  from  Parlab  to  Henaon,  thla  would 
be  no  conalderatlon  for  the  conTeyance  from 
ParUh  to  hla  daughter. 

Note  by  the  court:  "See  note  to  groimda  6 
and  9[!1.  The  evidence  waa  not  admitted  to 
•how  a  conveyance  of  the  homestead,  or  the 
passage  of  title  to  it,  bnt  that  he  (Parish)  re- 
ceived money  from  the  property  called  the 
"homestead,'  conpled  with  hla  sayings  In  hav- 
ing the  trust  deed  made,  as  a  circumstance 
In  considering  whether  his  intention  waa  to 
hinder,  delay,  or  defraud  creditors,  even  If 
solvent" 

(10)  In  refusing,  upon  motion  of  defend- 
anta'  counsel,  to  rale  out  the  homestead  pro- 
ceedings, the  homestead  and  order  for  the 
sale  of  the  homestead  property,  upon  the 
same  grounds  urged  when  they  were  otCered 
In  evidence,  and  upon  the  additional  ground 
that  it  had  not  been  proven  that  any  convey- 
ance of  the  property  was  made  by  John  T. 
Parish  or  his  wife  in  pursuance  of  the  order 
of  the  court  for  the  sale  of  the  homestead 
property.  This  motion  was  nude  after  the 
plaintiff  had  closed  her  case,  and  no  evi- 
dence had  been  otCered,  nor  waa  any  ever 
offered,  showing  a  sale  of  the  homestead 
property. 

Note  by  the  court:  "Whether  there  was 
any  evidence  of  a  sale  of  the  homestead  wHl 
appear  from  the  brief,  but  the  court  held, 
as  already  stated.  It  was  not  a  question  of  a 
valid  homestead  and  valid  sale;  but  on  that 
ground  of  attack  based  on  fraud  the  sur- 
roundings of  Parish  and  his  intent  were 
relevant" 

(11)  In  overruling  the  defendants'  motion 
for  a  nonsuit,  which  was  made  upon  the 
ground  that  it  had  not  been  shown  that  the 
consideration  of  the  conveyance  from  Parish 
to  his  daughter  was  a  sufficient  consideration, 
that  there  was  no  evidence  of  a  gift,  and  that 
the  plaintiff  could  not  prove  a  conveyance 
upon  a  valuable  consideration,  and  after- 
wards hold  the  conveyance  good  for  a  volun- 
tary conveyance,  when  there  was  no  proof 
that  it  was  Intended  to  be  made  as  a  volun- 
tary conveyance,  or  a  good  consideration  in 
contradistinction  to  a  valuable  consideration; 
and,  further,  because  It  had  not  been  shown 
that  it  was  not  the  Intention  of  Parish,  in 
making  this  voluntary  conveyance,  to  hinder, 
delay,  or  defraud  his  creditors,  and  especially 
the  defendanta,  while  on  the  contrary  the 
plaintiff  had  shown  by  her  father  that  he 
did  not  pay  Cohen  St  Co.  out  of  the  money 
he  had  on  hand  at  the  time  he  made  the  con- 
veyance to  Bryan,  and  received  the  deed  from 
Bryan  to  himself  as  trastee  for  his  daughter, 
and  did  not  pay  them  out  of  the  money  he 
received  from  Bryan  or  the  stock  of  goods. 
Therefore  the  prima  facie  case  of  fraudulent 
conveyance  was  not  rebutted  or  removed  by 
the  evidence  on  the  part  of  the  plaintiff. 

(12)  In  charging:  "Certain  evidence  was 
Introduced  before  you  touching  whether  a 
homestead  or  exemption  had  been  granted 


on  certain  property,  whether  Ifr.  FartMi  m- 
celved  certain  money  growing  out  of  or  noder 
an  order  of  court  with  reelect  to  that  prop- 
erty, and  what  he  did  and  what  he  said  at 
the  time  of  making  the  transactton  by  whldi 
the  deed  was  put  in  him  as  trustee.  Tbls 
evidence  was  offered  and  admitted  to  be  om- 
sldered  by  yon,  along  with  the  other  evldenee 
in  the  case,  on  the  subject  of  Intention,  or 
bona  fides  (that  la,  good  faith)  or  mala  fides 
(that  is,  bad  faith);  but  it  is  conceded,  and 
tiM  court  so  charges  you,  that  such  eridence 
did  not  operate  as  proving  the  truth  of  what 
Mr.  Pariah  may  have  said;  that  his  dedara- 
tlona  are  not  evidence  of  the  fact  of  wliat 
he  states;  that  they  were  offered  and  admit- 
ted for  your  consideration  on  the  subject  of 
his  Intention,  and  not  as  proof  of  the  actual 
fact  which  he  may  have  stated  oe  redted, 
further  than  the  question  of  intent  on  his 
part  And,  as  I  stated  to  you,  it  Is  further 
conceded  by  counsel  In  open  court  that  the 
evidence  touching  the  homestead,  and  the 
transaction  resulting  with  regard  to  It,  do  not 
show  a  valuable  consideration  for  the  tak- 
ing of  the  deed  by  Parish  in  his  name  as 
trustee  for  his  daughter.  Yon  may  therefore 
act  on  the  statement  that  there  is  no  proof 
of  a  valuable  consideration,  and  that  the 
taking  of  title  in  his  name  as  trustee  was 
therefore  a  voluntary  conveyance,  or  amount- 
ed to  a  voluntary  conveyance,  between  him 
and  his  daughter."  It  is  contended  that  the 
court  ought  to  have  charged  the  Jury  that 
they  should  have  disregarded  the  conveyance. 
Instead  of  charging  them  that  the  "evidence 
offered  and  admitted  to  be  considered  by 
them,  along  with  the  oth«  evidence  in  the 
case,  on  the  subject  of  intention,  or  bona  fides 
(that  is,  good  faith)  or  mala  fides  (that  is, 
bad  faith)."  It  is  alleged  that  the  question 
of  faith  should  have  played  no  part  in  thla 
investigation,  because,  under  the  law,  there 
was  no  consideration.  Under  the  plaintifTs 
evidence  (there  being  no  allegations  In  the 
pleadings  with  reference  to  the  considera- 
tion), there  was  no  proof  of  any  valuable  «»- 
sideratlon,  and  no  effort  or  Intoitlon  on  the 
part  of  Parish  to  make  a  deed  of  gift  to  his 
daughter;  he  having  testified  that  hla  object 
was  to  pay  her  a  debt  which  he  considered 
he  owed  her.  If  he  did  not  owe  her  any- 
thing, then  there  was  no  consideration  for  the 
deed;  and  the  court  could  neither  admit  evi- 
dence to  show,  nor  permit  the  Jury  to  pre- 
sume, that  there  was  a  good  conalderatlon, 
when  the  parties  did  not  Intend  ttteX  the  deed 
should  be  based  on  a  good  consideration  in- 
stead of  a  valuable  consideration. 

(13)  In  charging:  "If  he  [meaning  Parish] 
was  solvent,  however,  he  could  make  a  vol- 
untary deed  or  conveyance,  and  it  would  not 
ipso  facto  be  void;  that  la  to  say,  if  a  man 
Is  solvent  the  mere  fact  that  he  makes  a  vol- 
untary conveyance  does  not  render  the  con- 
veyance void  as  against  his  creditors.  If  a 
man  has  sufficient  means  to  pay  his  debts,  if 
he  Is  solvent,  and  be  makes  a  voluntary  con- 
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veyance  which  does  not  leave  him  sufficient 
to  pay  his  debts,  the  transactloa  would  be 
void  as  against  his  creditors;  but  If  he  la 
solvent,  and  makes  a  voluntary  conveyance 
which  does  not  leave  him  unable  to  pay  his 
debts  out  of  his  assets  In  hand,  the  convey- 
ance would  not  be  void  merely  because  it 
may  have  been  voluntary."  It  Is  contended 
that  this  char^  Is  erroneous  because  It  la 
based  upon  an  hypothesis  that  a  deed  made 
by  a  party  Intending  to  make  It  for  a  val- 
uable consideration,  when  In  fact  there  was 
no  valuable  consideration,  could  be  upheld 
as  &  voluntary  conveyance.  There  was  no 
evidence  In  the  record  that  this  deed  was  In- 
tended aa  a  voluntary  conveyance  or  a  deed 
of  gift,  and  therefore  the  court  had  ao  right 
to  charge  niton  &  theory  that  a  deed  Intend- 
ed to  be  made  for  a  valuable  consideration, 
which  really  had  no  consideration,  could  be 
supported  aa  a  voluntary  conveyance. 

Note:  'Xlounsel  for  movant  contended 
that  there  was  no  evidence  of  any  intention 
to  make  a  voluntary  conveyance.  Counsel 
for  plaintiff  contended  that  It  showed  that 
Parish  felt  a  moral  obligation  or  sense  of 
duty  towards  his  daughter,  and  not  a  purpose 
to  defraud  creditors." 

(14)  In  charging:  "Ton  wlU  percdve  that 
the  plaintiff  claims  to  recover  on  the  ground 
that  the  tmat  property  has  been  diverted. 
Therefore,  If  she  is  entitled  to  recover,  she 
would  be  entitled  to  recover  to  the  extent  to 
which  she  has  been  Injured  by  reason  of 
such  dlvetslon,  if  it  existed;  that  is,  to  the 
extent  of  the  value  of  the  trust  property  mis- 
appropriated or  diverted,  with  interest  on  It 
from  the  date  of  such  diversion.  It  appears 
In  the  evidence  that,  In  addition  to  the  in- 
debtedness of  Messrs.  Cohen  &  Oa,  there 
was  some  amount  in  cash  given  to  Parish, 
the  trustee.  In  order  for  this  to  be  set  off 
as  against  the  recovery  of  the  plaintiff  (if 
she  be  entitled  to  recover),  it  must  appear 
from  the  evidence  that  this  went  to  her  ben- 
efit, and  was  actually  used  for  her  benefit  or 
the  trust  estate.  If  It  does  not  so  appear,  it 
would  be  a  matter  of  credit"  It  is  alleged 
that  this  was  error,  becanae,  under  the  evl- 
dence,  Cohen  was  seeking  to  get  his  money 
out  of  the  property  which  he  believed  was 
liable  for  the  payment  of  his  debt,  and  was 
acting,  so  far  as  the  evidence  shows,  in  good 
faith,— at  least,  he  so  contended.  The  prop- 
erty at  the  tbne  the  debt  was  contracted  real- 
ly belonged  to  Parish  (that  is,  the  property 
be  gave  for  this  particular  property),  and 
Cohen  had  a  right  to  expect  his  money  from 
this  property.  Parish  was  the  trustee,  with 
power  to  sell  and  convey,  without  order  of 
court,  either  at  public  or  private  sale,  and 
therefore  he  had  a  right  to  sell  this  property 
for  money;  and  he  alone  would  be  liable  to 
the  cestui  que  trust,  if  any  one  would,  for 
the  proceeds  of  such  sale.  If  he  received 
otily  a  part  in  money,  he  alone  would  be  lia- 
ble to  the  cestui  que  trust  tat  that  part  ttras 
received. 
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(IS)  In  charging:  'If  the  trust  deed  In 
Parish,  trustee,  was  valid,  and  Cohen  took  a 
conveyance  from  him  with  a  knowledge  of 
this  trust,  and  knowing  that  it  was  made  to 
pay  an  individual  debt  of  Parish,  this  would 
be  a  diversion,  and  Ck>hen  could  not  set  up 
prescriptive  title  under  that  deed  as  against 
the  beneficiary.  One  who  takes  property 
from  a  trustee,  knowing  it  to  be  diverted, 
takes  subject  to  the  trust  Therefore,  as  to 
the  conveyance  from  the  trustee  to  Cohen  it 
0>.,  If  It  amounted  to  a  diversion,  it  would 
not  form  a  basis  of  a  prescription  by  (3ohen 
as  against  the  beneficiary  of  the  trust"  The 
assignment  of  error  as  to  this  portion  of  the 
charge  is  in  the  following  language:  "De- 
fendants say  that  said  instrnctldns  were  er- 
ror, because.  If  Cohen,  although  he  bought 
the  property  from  the  trustee  in  good  faith, 
and  believed  at  the  time  that  he  had  a  right 
to  have  the  property  appropriated  to  the  pay- 
ment of  his  debt  knowing  at  the  time  that 
Parish,  while  indebted  to  him,  had  converted 
the  only  visible  property  he  had,  which  was 
in  his  name,  into  the  property  now  in  ques- 
tion, and  caused  the  title  to  be  made  to  him 
as  trustee  for  his  daughter,  and  (^hen  be- 
lieved that  the  transfer  was  for  the  purpose 
of  defeating  his  claim,  and  was  seeking  to 
subject  the  property  to  the  payment  of  his 
debt  and  honestly  believed  that  he  had  a 
right  to  do  so,  and  that  Parish  conceded  that 
fact  and  be  made  a  deed  to  the  property  In 
payment  of  his  debt  then  defendants  insist 
that  a  prescriptive  title  depends  upon  the 
good  faith  in  the  purchaser,  and  a  title  that 
purports  to  convey  the  property,  although  It 
might  be  defective,  still,  if  the  purchaser 
holds  possession  of  the  property  for  seven 
yean  in  good  faith,  he  is  protected  from  all 
persons  sul  Juris;  and  if  the  trustee  held 
the  legal  title,  as  in  this  case,  then  he  would 
be  barred.  The  cestui  que  trust  would  also 
be  barred.  Defendant  says  the  court  did  not 
submit  this  question  to  the  Jury,  but  prac- 
tically took  it  from  the  Jury,  and  therofore 
the  charge  was  error." 

Simmons  Se  (3orrigan,  for  plalntitCs  in  er-^ 
ror.  C.  T.  Ijadson  and  Van  Epps  &  Leftwldw 
for  defmdant  in  error. 

LITTIiB,  J.  The  i>receding  official  report 
furnishes  all  the  Information  necessary  to  a 
clear  unda«tandlng  of  the  facts  of  the  case, 
and  sets  out  the  grounds  on  which  it  Is- 
sought  to  have  the  Judgment  of  the  court  be- 
low reversed. 

1.  Exception  waa  taken  to  several  distinct 
parts  of  the  charge  of  the  court  The  in- 
structions contained  in  these  extracts  from 
the  charge,  on  which  error  is  assigned,  we 
construe  to  be  In  harmony  with  the  princi- 
ples of  law  applicable  to  the  case,  and  which 
are  hereafter  discussed.  It  is  our  opinion,  as 
hereafter  shown,  that  the  court  committed 
no  error  in  admitting  evidence.  The  final  de- 
termination of  the  case  on  Its  merits  depend- 
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ed  upaa  the  facts  whether  at  the  time  of  the 
conveyance  from  Bry&D  to  John  T.  Parish,  as 
trustee.  Parish  was  solvent  or  Insolvent,  and 
whether  he  caused  such  deed  to  be  made  In 
good  faith,  or  with  the  Intent  to  lUnder,  delay, 
or  defraud  his  creditors.  Much  evidence  was 
introduced  to  sustain  the  respective  conten- 
tions of  the  parties.  The  Jury  Qiaving  l)een, 
as  we  thinly,  properly  instructed  by  the 
court),  by  their  verdict,  solved  these  ques- 
tions of  fact  In  favor  of  the  petitioner,  and 
we  are  not  at  liberty  to  reject  their  finding, 
Inasmuch  as  there  was  sufficient  evidence  in- 
troduced on  the  trial  on  which  such  a  verdict 
could  be  rendered;  and  it  will  not  therefore 
be  set  aside,  as  contrary  either  to  law  or  to 
the  evidence,  after  Its  approval  by  the  trial 
Judge. 

2.  This  Is  the  second  time  the  case  has  been 
before  this  court  On  the  first  trial  a  ver- 
dict was  rendered  for  the  petitioner,  and  on 
the  refusal  of  the  trial  Judge  to  set  aside  the 
verdict  and  Judgment  rendered  thereon  the 
defendants  assigned  error,  and  tills  court  re- 
versed that  Judgment  100  Ga.  335,  28  S.  E. 
122.  The  second  trial  resulted  In  a  verdict 
for  the  plaintiff,  which,  as  it  appears  here, 
was  made  satisfactory  to  the  presiding  Judge 
In  the  court  below,  who  refused  to  grant  a 
new  trial  on  motion  of  the  defendants,  and 
the  Judgment  so  refusing  has  been  brought 
here,  and  is  sought  to  be  reversed  on  the 
grounds  appearing  in  the  official  report  The 
Issue  upon  which  the  case  turns  Is  whether 
the  deed  of  trust  under  which  the  petitioner 
Claims  was  void,  as  against  the  defendants, 
either  by  reason  of  having  been  made  at  a 
time  when  John  T.  Parish  was  insolvent,  or 
rendered  Insolvent  by  such  transaction,  or 
having  been  made  at  the  instance  of  John  T. 
Parish  to  binder,  delay,  or  defraud  his  cred- 
itors. The  plaintiffs  In  error  contend  further 
that  this  deed  of  trust  was  made  without  a 
consideration  to  support  It  and  also  that  they 
have  acquired  by  prescription  a  good  title  aa 
against  the  petitioner.  On  the  former  trial 
It  was  claimed  by  the  petitioner  that  the  deed 
of  trust  which  was  made  by  Bryan  to  John 
T.  Parish  as  trustee  for  petitioner  was  made 
by  the  direction  of  said  Parish  for  the  pur- 
pose of  paying  to  the  cestui  que  trust  a  debt 
which  Parish  owed  to  her  by  reason  of  hav- 
ing misappropriated  the  proceeds  of  a  home- 
stead estate  of  which  she  was  the  sole  bene- 
ficiary. On  the  present  trial,  however,  peti- 
tioner rested  the  validity  of  the  deed  of  trust 
not  upon  a  valuable  consideration,  but  upon 
a  good  consideration,— that  of  blood,-^and 
claimed  that  It  was  made  at  a  time  when  the 
said  John  T.  Parish  had  a  right  so  to  have  It 
made,  he  being  solvent  and  that  he  acted  In 
good  faith,  and  without  any  Intent  to  hinder, 
delay,  or  defraud  his  creditors.  In  determin- 
ing, therefore,  the  relative  rights  of  the  par- 
ties to  this  action,  the  deed  of  trust  must  be 
treated  and  regarded  as  a  voluntary  convey- 
ance, so  far  as  the  creditors  of  John  T.  Par- 
ish axe  concerned. 


By  section  8569  of  the  Civil  Code  It  is  de- 
clared that  "an  Insolvent  person  cannot  ooake 
a  valid  gift  to   the  injury   of  his   existing 
creditors,"  etc.;  and  paragraph  3  of  section 
2695  of  that  Code,  which  defines  what  acts 
shall  be  void  as  against  creditors,  incladea 
within  such  acta  "every  voluntary  deed   or 
conveyance,  not  for  a  valuable  consideraUoii. 
made  by  a  debtor  insolvent  at  the  time  of 
such  conveyance,"  while  paragraph  2  of  tbat 
section  embraces  within  such  acts  "evo?  con- 
veyance of  real  or  personal  estate,  by  writing 
or  otherwise,  and  every  bond,  suit  Judgment 
and  execution,  or  contract  of  any  description, 
had  or  made  with  intention  to  delay  or  de- 
fraud creditors,  and  such  Intention  known  to 
the  party  talking,"  etc.     While,  therefore,  tIU» 
rule  of  law  that  every  voluntary  conveyance, 
not  for  a  valuable  consideration,  nuide  by  a 
debtor  Insolvent  at  the  time  of  Its  execution. 
shall  be  void  as  against  creditors,  and  that 
every  conveyance  made  by  a  debtor,  whether 
solvent  or  insolvent  with  Intention  to  delay 
or    defraud    creditors,    and    such    intention 
known  to  the  party  taking,  shall  likewise  be 
void,  is  mandatory  and  admits  of  no  excep- 
tion (King  V.  Poole,  61  Ga.  874),  yet  it  Is  weU 
settled  that  a  person  may,  though  In  debt  at 
the  time,  make  a  voluntary  conveyance  un- 
der such  circumstances  as  that  It  will  be  valid 
and  binding  even  as  against  existing  cred- 
itors.    In  the  case  of  Clayton  v.  Brown,  17 
Ga.  220,  the  court,  referring  to  this  question, 
said:    "Far  be  it  from  us  to  controvert  the 
rule  that  a  gift  or  conveyance  founded  mere- 
ly upon  a  good  consideration,  such  as  blood  or 
affection,  may  not  be  set  aside  by  creditors. 
If  it  appear  that  the  grantor  was  in  embar- 
rassed circumstances  when  he  made  it;  for  it 
has  been  weU  said  that  a  man  must  be  Just 
before  he  Is  generous,  and  that  he  is  bound, 
both  legally  and  morally,  to  pay  his  debts 
before  giving  away  his  property.    Still  we  do 
maintain  that  the  mere  fact  that  a  man  Is 
indebted  at  the  time  will  not  render  his  gftt. 
Ipso  facto,  void,"— In  support  of  which  many 
authorities  are  cited.     In  the  case  of  Weed 
V.  Davis,  25  Ga.  684,  the  rale  Is  laid  down 
that:  "A  person,  though  in  debt,  may  In  good 
faith  make  a  voluntary  conveyance  of  a  part 
of  his  property.  If  the  part  which  he  retains 
la  amply  sufficient  to  pay  his  debts."    8o,  In 
the  case  of  Brown  v.  Splvey,  53  Oa.  155,  It 
was  held  that  a  voluntary  conveyance  made 
by  a  husband,  solvent  at  the  time,  to  his 
wife  and  children,  was  binding  as  against 
creditors.     The   same  principle  was   recog- 
nized in  the  case  of  Trounstlne  v.  Irving,  91 
Oa.  92,  16  S.  BL  310,  and  many  other  of  our 
reported  cases. 

The  plaintiff  at  the  last  trial  having  conced- 
ed that  the  trust  deed  under  which  she  claim- 
ed was  not  supported  by  a  valuable  considera- 
tion, such  deed  was,  as  to  creditors,  aa  was 
ruled  by  this  court  on  Its  former  review  of  the 
case,  prima  facie  fraudulent;  and  the  plaintiff 
carried  the  burden  of  proving  that  It  was  val- 
id, by  showing,  not  only  the  solvency  of  the 
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father,  bnt  alio  that  the  deed  was  bona  flde, 
and  not  made  with  the  Intention  to  hinder, 
delay,  or  defraud  creditors.  On  the  trial  there 
was  evidence  for  the  plaintiff  tending  to  show 
that,  at  the  time  the  father  directed  the  land 
to  be  conveyed  to  him  as  trustee  for  her,  he 
had,  tai  addition,  casb  In  hand  which  consid- 
erably exceeded  his  entire  Indebtedness  In 
amount  There  was  also  evidence  for  the 
plaintiff  tending  to  show  that  her  father  hon- 
estly believed  that  he  was  Indebted  to  her  for 
the  proceeds  of  the  homestead,  which  had 
been  misappropriated  by  blm,  and  that  he.  In 
good  faith,  and  without  any  intention  of  hin- 
dering, delaying,  or  defrauding  his  creditors, 
directed  the  deed  to  be  executed  to  himself  as 
trustee  for  his  daughter.  In  order  to  make 
reparation  for  the  misappropriated  proceeds  of 
the  homestead  estate.  Under  the  ruling  of 
this  conrt  In  the  case  when  before  here  for  re- 
view. If  It  Is  true  that  the  father  at  the  Ome  of 
the  conveyance  had  In  hand  more  than  suffi- 
cient money  to  pay  all  of  his  debts,  he  was 
not  within  the  meaning  of  section  2695,  par.  8, 
of  the  Civil  Oode,  Insolvent  There  was  suffi- 
cient evidence  Introduced  at  the  trial  to  war- 
rant the  Jury  In  finding  that  the  father  had  a 
sufficient  amount  of  money  to  pay  all  of  bis 
Indebtedness  at  the  time  of  the  execution  of 
the  trust  deed,  and  also  sufficient  evidence  to 
warrant  the  Jury  hi  finding  that  In  directing 
the  trust  deed  made,  the  father  acted  In  good 
faith,  and  without  any  Intention  to  hinder, 
delay,  or  defraud  creditors.  It  must  therefore 
follow  that  the  Jnry,  passing  on  this  evidence, 
found  that  the  conveyance  was  not  void  as  to 
the  defendants  for  any  of  the  reasons  stated. 
As  we  have  said,  the  validity  of  the  deed  from 
Bryan  to  Parish  as  trustee  for  petitioner  In  no 
way  depended  on  the  question  as  to  whether,  at 
the  time  of  Its  execution.  Parish  was  moved 
to  have  the  deed  executed  because  of  his  belief 
that  he  was  indebted  to  his  daughter.  If  in 
fact  he  was  so  Indebted,  then  the  considera- 
tion between  the  trustee  and  the  cestui  que 
trust  wonld  be  a  valuable  one.  If,  on  the 
contrary,  he  was  not  so  Indebted,  the  relation 
of  parent  and  child  was  sufficient  to  afford  a 
good  consideration.  It  suffices  to  say  that  he 
caused  the  deed  to  be  executed,  and  If,  on 
any  account  the  reasons  which  caused  such 
execution  on  his  part  were  unfounded,  the 
trust  deed  nevertheless  vested  the  beneficial 
interest  In  the  cestui  que  trust  which  could 
not  be  recovered  by  the  action  of  any  creditor 
on  account  of  the  voluntary  character  of  the 
deed,  but  would  be  subject  to  be  set  aside  at 
the  Instance  of  Parish  alone.  If  In  fact  equita- 
ble grounds  existed  therefor;  and,  without 
any  effort  on  his  part  to  bring  this  about  It 
wonld  be  held  to  be  a  gift  by  the  father  to  the 
daughter. 

The  Jury  having  determined  that  the  deed  of 
trust  was  valid,  it  remains  to  inquire  whether 
the  sherliTs  deed,  and  that  executed  to  the  de- 
fendant by  John  T.  Parish  as  trustee  for  the 
plaintiff,  passed  title  to  the  grantees,  as  against 
the  cestui  que  trust    In  addition  to  the  sher- 


iff's deed,  C!ohen  claimed  under  a  deed  exe- 
cuted by  John  T.  Parish,  trustee  for  his  daugh- 
ter, Minnie  Laura  Parish.  The  consideration 
of  this  deed  was  shown,  at  least  in  part  to  be 
the  settlement  of  a  debt  which  Parish  Individ- 
ually owed  to  Cohen.  Claiming  under  a  deed 
executed  by  Parish  as  trustee,  Cohen  was 
charged  with  notice  of  the  trust  estate.  Baze- 
more  v.  Davis,  65  Ga.  505.  It  is  undoubtedly 
true  that  under  the  terms  of  the  deed  creating 
the  trust  Parish  had  a  right,  at  his  own  voli- 
tion, and  without  an  order  of  cotut,  to  sell  and 
convey.this  trust  property.  The  proceeds  of 
snch  sale,  however,  if  any  should  be  made, 
would  belong  to  the  cestui  que  trust  and 
must  in  the  hands  of  the  trustee,  be  held  for 
her  benefit  The  trustee  had  no  right  under 
the  power  of  sale  given  to  him,  to  sell  the  trust 
property  and  convey  the  title  in  payment  of 
his  Individual  debt  Such  a  conveyance  would 
be  a  direct  misappropriation  of  the  trust  prop- 
erty, and  would  carry  no  title  to  the  grantee 
whose  debt  was  so  paid.  Cohen  recognized 
the  existence,  if  not  the  validity,  of  the  trust 
and  the  fact  that  title  was  held  for  the  benefit 
of  the  petitioner,  by  accepting  the  conveyance 
as  that  of  a  trust  estate,  the  validity  of  which 
depended  on  the  right  of  the  trustee  to  con- 
vey. He  took  the  property,  in  part  at  least  In 
satisfaction,  not  of  a  debt  due  to  him  by  the 
trust  estate,  but  of  a  debt  due  to  him  by  Par- 
ish budivldually.  This  was  a  diversion  of' 
trust  property,  if  the  trust  In  fact  existed,  to 
which  Cohen  was  a  party,  with  knowledge; 
and,  assuming  the  existence  of  the  trust  as 
the  Jnry  have  found,  his  rights  are  to  be  gov- 
erned by  the  provisions  of  section  3200  of  the 
Civil  Code,  which  declares,  "AH  persons  aiding 
and  assisting  trustees  of  any  character,  with  a 
knowledge  of  their  misconduct  In  misapplying 
assets,  are  directly  accountable  to  the  persons 
injured."  The  principle  thus  announced  In 
the  Code  is  applied  in  the  case  of  Maynard  ▼. 
Cleveland,  76  Ga.  52.  where  it  was  held  that 
a  payment  of  a  note  due  a  trust  estate,  by  al- 
lowing a  credit  on  the  trustee's  Individual  in- 
debtedness to  the  payor,  is  not  valid  against 
the  trust  estate.  So  that  if  there  was  in  law 
a  valid  trust— that  is  to  say.  If  in  this  case 
the  father  caused  the  deed  of  trust  to  be  made 
at  a  time  when  he  was  solvent  and  was  not 
rendered  Insolvent  by  such  transaction,  and 
this  action  on  his  part  was  not  had  for  the 
purpose  of  hindering,  delaying,  or  defrauding 
his  creditors,  both  of  which  facts  the  Jury 
must  have  determined  in  setting  up  the  trust, 
—neither  the  sale  of  the  land  by  the  sheriff  un- 
der execution  Issued  against  John  T.  Parish 
individually,  and  with  which  the  cestui  que 
trust  had  no  connection,  nor  the  deed  of  con- 
veyance made  by  Parish  to  Cohen  in  consid- 
eration of  the  payment  of  the  Individual  debt 
of  Parish,  were,  as  a  matter  of  law,  valid,  and 
the  grantee  took  nothing  by  either  one  of  such 
conveyances. 

8.  As  we  have  before  said,  the  issues  to 
be  tried  under  the  pleadings  In  this  case 
being  thb  solvency  or  insolvency  of  Parish, 


Digitized  by 


Google 


212 


81  SOUTHEASTBBN  BBPOBTBR. 


(ac. 


and  whether  be  caused  the  conyeyance  to 
t>e  made  to  hinder,  delay,  or  defraud  bis 
creditors.  It  was  competent,  as  bearing  In 
some  degree  on  the  question  of  Intention,  to 
admit  in  evidence  the  declarations  made  by 
Parish  at  the  time  of  the  execution  of  the 
conveyance  as  to  his  reasons  for  having  the 
conveyance  so  made.  The  plaintiff  Introdu- 
ced Bryan,  who  testified  that  at  the  time  he 
dosed  with  Parish,  and  conveyed  the  land  to 
him  as  trustee  for  his  daughter.  Parish  stat- 
ed to  him  that  he  had  some  money  belonging 
to  his  daughter,  and  would  take  the  proper- 
ty of  the  witness  in  part  pay  for  his  place. 
For  the  plaintiff.  Parish  also  was  allowed  to 
testify  that  his  intention  in  having  the  deed 
made  to  bis  daughter  was  to  pay  money 
which  he  owed  her,  and  to  set  it  aside  for 
her,  so  that  it  would  school  her.  A  copy  of 
the  exemption  set  aside  on  the  application 
of  Bva  Parish  in  1876,  and  also  a  copy  of 
the  proceedings  under  which  the  homestead 
property  was  sold.  Including  the  petition  and 
order  of  the  court,  were  allowed  in  evidence 
over  the  objection  of  defendants.  Concern- 
ing the  homestead  property,  Parish  was  also 
allowed  to  testify  that  after  Its  sale  he  va- 
cated the  property,  and  received  the  sum  of 
$600  from  Henson,  who  went  into  possession. 
We  think  this  evidence  was  properly  admit- 
ted, not  as  proof  of  the  facts  stated,  but 
solely  as  evidence  of  the  circumstances  sur- 
rounding Parish  at  the  time,  and  as  to  some 
extent,  at  least,  bearing  on  the  question  of 
what  was  his  intention  in  having  the  deed 
so  made,  and  as  tending  to  show  the  absence 
of  fraud.  This  seems  to  have  been  the  view 
of  the  presiding  Judge,  who,  in  his  charge 
to  the  Jury,  instmcted  them  that  this  evi- 
dence was  not  sufficient  to  show  that  there 
was  a  valnable  consideration  moving  from 
the  dangbter  to  the  father,  nor  should  the 
evidence  be  considered  as  proof  going  to  es- 
tablish any  other  facts  than  that  of  inten- 
tion and  the  absence  of  fraud.  Whether 
Parish  was  acting  in  good  faith,  or  whether 
be  was  contriving  to  defrand  his  creditors, 
were  questions  of  fact  to  be  determined.  It 
was  therefore  proper  to  admit  this  evidence 
as  showing  the  acts  and  words  of  Parish 
done  and  spoken  at  the  time,  in  order  to  as- 
certain his  motive.  Section  6178  of  the  Civil 
Code  provides  that  "declarations  accompany- 
ing an  act,  or  so  nearly  connected  there- 
with in  time  as  to  be  free  from  all  suspicion 
of  device  or  afterthought,  are  admissible  in 
evidence  as  part  of  the  res  gestse."  Section 
5176  of  the  Civil  Code  declares  that  "when. 
In  a  legal  investigation,  information,  con- 
versations, letters  and  replies  and  similar 
evidence  are  facts  to  explain  conduct  and 
ascertain  motives,  they  are  admitted  in  evi- 
dence, not  as  hearsay,  but  as  original  evi- 
dence." In  the  case  of  Carter  v.  Buchan- 
non,  8  Oa.  613,  the  court  says,  "Bes  gesta 
are  the  circumstances,  acts,  and  declarations 
which  grow  out  of  the  main  fact,  are  con- 
temporaneous with  1^  and  serva  to  Illustrate 


its  character."  And  In  tbe  case  of  Clayton 
▼.  Tucker,  20  Ga.  452,  the  court  held,  "Dec- 
larations which  accompany  an  act,  and  which 
are  such  as  may  well  explain  the  act  and  be 
a  part  of  it,  are  admissible  as  evidence  along 
with  the  act"  Thus,  in  the  case  of  King  v. 
Khig,  46  Ga.  644,  the  court  ruled  that, 
"Where  the  fact  that  complainant  went  to 
Bome  to  receive  the  Confederate  money  was 
proven,  her  reasons  stated  at  the  time  for 
her  act  should  have  been  received  as  part 
of  the  res  gestee."  And  in  the  case  of  Mc- 
Lean V.  Clark,  47  6a.  24,  the  court  ruled, 
"Declarations  of  a  vendor  of  property  as  to 
his  motives  for  the  sale,  made  at  the  time 
and  during  the  progress  of  the  sale,  and  even 
so  soon  thereafter  as  to  be  free  from  all  sus- 
picion of  afterthought,  are  admissible  evi- 
dence on  a  trial  as  to  the  validity  of  the 
sale."  It  is  also  held  that:  "A  party  may 
testify  to  his  intention.  It  Is  evidence  to 
be  considered,  but  the  facts— all  the  tacts- 
are  to  be  considered,  to  arrive  at  the  truth 
respecting  his  real  motive."  There  can  be 
no  question  that  the  evidence  objected  to  was 
admissible  as  part  of  the  res  gestee  of  the 
transaction  resulting  in  the  execution  of  the 
trust  deed,  and  as  throwing  light  upon  the 
issue  as  to  the  real  intention  and  motive  of 
the  father  in  directing  the  trust  deed  to  be 
made.  Although  the  documents  and  declara- 
tions may  not  have  been  competent  evidence 
as. to  the  truth  of  what  they  contained  or  re- 
cited, they  were  admissible  as  bearing  npon 
and  tending  to  Illustrate  the  motives  actuat- 
ing the  father  at  the  time  of  the  execution  of 
the  trust  deed.  Judgment  afilrmed.  All  tbe 
Justices  concurring. 


aa  B.  c.  sot) 

JOHNSON  ▼.  SOTTTHBRN  BY.  Oa 

(Supreme  Coart  of  Sooth  Carolina.    Sept.  28, 
1898.) 

UABXiaaa— Injdrt  to  FiisaBNosK's  Gsooav— Nso- 
uoEHos — FiMXTnsa. 

L  To  ^ve  a  passenger  necessary  assistanoe 
In  boarding  a  train, — none  being  afforded  by 
the  carrier,— her  husband  is  entitled  to  enter 
the  train,  and  to  have  a  reasonable  time  to 
leave  it  before  it  is  started. 

2.  Though  a  eondnctor  did  not,  till  after  the 
starting  of  the  train,  know  of  the  deoire  to 
get  off  the  train  of  one  who  had  given  his 
wUe,  a  passenger,  needed  assiatance  in  board- 
ing the  train,  be  should,  instead  of  telling  him 
to  jnmp,  luive  stopped  the  train  for  him;  the 
stop  at  the  station  not  having  Ijeen  long  enough 
to  allow  him  to  alight,  and  he  being  an  old 


8.  In  the  absence  of  a  motion  to  make  more 
specific,  the  allegation  of  the  complaint  that  de- 
fendant "negligently  and  carelessly  started  the 
train"  allows  of  evidence  of  negligence  in  start- 
ing the  train  with  a  j(rft  or  Jerlc. 

Appeal  from  common  pleas  drcnlt  court  of 
Saluda  county;   3.  O.  Elugh,  Judge. 

Action  by  George  Johnson  against  the 
Southern  Ballway  Company.  Judgment  for 
plaintiff.    Defendant  appeals.    Affirmed. 
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B.  Ia  Abner  and  J^ohn  P.  Thonuu,  Jr.,  for 
appellant  Tompkins  &  Wells  and  S.  McO. 
SImUns,  for  respondent 

McIYBB,  C.  J.  This  was  an  action  to  re- 
cover damages  for  Injuries  sustained  by 
plaintiff  in  alighting  from  defendant's  train, 
—caused,  as  alleged,  by  the  negligence  of 
the  defendant  comi>any.  The  case,  In  brief, 
was  this:  The  plaintiff  bought  a  ticket  for 
his  wife  from  defendant's  agent  at  Monetta, 
a  station  on  defendant's  line,  which  entitled 
her  to  be  carried  as  a  passenger  from  that 
station  to  Augusta,  Ga.  The  train  was  be- 
hind time  in  reaching  Monetta,  and  the  plain- 
tiff's wife,  who  was  Incumbered  with  heavy 
baggage,— a  valise,— needed  assistance  In 
boarding  the  train,  which  not  being  afforded 
by  any  of  the  railroad  employes,  her  hus- 
band, the  plaintiff,  undertook  to  carry  her 
yalise  on  the  train  for  her,  and.  In  leaving 
the  train  while  It  was  In  motion,  fell  or  was 
thrown  to  the  ground,  thereby  sustaining 
the  Injuries  complained  of.  At  the  close  of 
the  testimony  on  the  part  of  the  plaintiff, 
the  defendant  moved  for  a  nonsuit  upon  the 
ground  that  there  was  no  testimony  tending 
to  show  any  negligence  on  the  part  of  the 
defendant  company.  The  motion  was  refus- 
ed by  his  honor,  Judge  EUngh,  saying:  "The 
testimony  is  that  the  plaintiff  made  known 
his  wish  to  the  conductor  (that  is,  his  wish 
to  get  off  the  train);  that  the  conductor,  the 
agent  of  the  raQroad,  told  him  to  get  off. 
That  tends  to  show— I  don't  say  It  shows— 
nei^gence;  but  It  Is  a  qdestlon  which  must 
go  to  the  Jury,  whether  that  was  negligence 
of  the  company  or  not"  The  defendant 
then  Introduced  Its  testimony,  and  after  the 
charge  of  the  circuit  Judge,  which,  it  seems 
to  OS,  was  entirely  correct,  and  eminently 
fair  to  both  parties,  the  case  was  submitted 
to  the  Jury,  who  returned  a  verdict  In  favor 
of  the  plaintiff  for  $600,  and  Judgment  was 
entered  thereon.  From  this  Judgment  the 
defendant  gave  notice  of  appeal,  basing  the 
same  upon  four  exceptions;  but  as  two  of 
them— the  second  and  third— were  abandon- 
ed, and  very  properly  abandoned,  at  the 
hearing,  It  Is  only  necessary  to  state  and 
consider  the  first  and  fourth  exceptions. 

The  first  exception  imputes  error  to  the 
circuit  Jndge  in  refusing  the  motion  for  a 
nonsuit  This  turns  upon  the  question 
whether  there  was  any  evidence  tending  to 
show  negligence  on  the  part  of  the  defendant 
company  from  which  the  Injuries  complain- 
ed of  resulted.  While  It  Is  true  that  the  evi- 
dence did  not  tend  to  show  that  the  plain- 
tiff was  a  passenger,  and  hence  that  the  de- 
fendant company  owed  ptalntllt  no  duty  as 
such,  yet  it  is  equally  true  that  the  evidence 
did  tend  to  show  that  plaintiff  went  to  the 
train  for  the  purpose  of  aaslBtlng  his  wife, 
who  was  Incumbered  with  heavy  baggage, 
to  board  the  train  as  a  passenger;  that  ths 
wife  needed  assistance  In  boarding  the  train, 
and,  none  being  offered  or  rendered  by  any 


of  the  railroad  ofliclals,  it  became  necessary 
for  the  plaintiff,  her  husband,  to  render  the 
assistance  necessary;  that  for  this  purpose 
he  took  his  wife's  heavy  valise,  and  went  up 
tUe  steps  of  the  second-class  car,  fur  which 
his  wife  had  a  ticket;  that  as  soon  as  he 
reached  the  platform  he  felt  the  train  mov- 
ing, and  called  to  his  wife  to  take  the  vdllse, 
so  as  to  let  him  get  off  the  train;  that  she 
took  the  valise,  and  the  plaintiff  went  down 
the  steps  as  quick  as  he  could,  saying  to  the 
conductor,  who  was  standing  on  the  front 
steps  of  the  first-class  car,  that  he  wanted 
to  get  off,  when  the  conductor  told  him  to 
get  off  while  the  train  was  in  motion;  and 
that  In  doing  so  he  fell  or  was  thrown  to 
the  ground,  whereby  he  sustained  the  inju- 
ries complained  of.  It  is  not  and  cannot  be, 
denied  that  such  was  the  purport  of  the  tes- 
timony on  the  part  of  the  plaintiff,  which' 
was,  of  course,  the  only  testimony  before 
the  court  when  the  motion  for  a  nonsuit 
was  made.  The  question,  then,  is,  did  this 
testimony  tend  to  show  negligence  on  the 
part  of  the  defendant.  This  depends  upon 
the  inquiry  whether  the  defendant  company 
owed  the  plaintiff  any  duty,  and,  if  so,  what, 
under  the  circumstances.  There  can  be  no 
doubt  that  a  female  holding  a  ticket  entitling 
her  to  transportation  as  a  x>as8enger  on  a 
railroad  train,  if  feeble,  or  Incumbered  with 
heavy  baggage  or  other  lmi)edlments,  Is  en- 
titled to  have  assistance  in  boarding  the 
train;  and,  if  the  same  Is  not  afforded  by 
the  railroad  officials  or  servants,  her  husband 
or  other  escort  may  render  her  the  neces- 
sary assistance,  and  for  this  purpose  Is  en- 
titled to  enter  the  train,  and  is  entitled  to  a 
reasonable  time  to  leave  the  train  before  it 
la  put  In  motion.  Both  reason  and  author- 
ity unite  In  sustaining  this  proposition,  and 
indeed  we  do  not  understand  that  tt  is  de- 
nied In  this  case.  If  accompanied  with  the 
proviso  that  the  defendant  or  Its  agents  have 
notice  of  the  purpose  for  which  such  person 
enters  the  train.  Accepting  the  proposition 
with  this  proviso,  we  think  it  clear  that 
there  was  some  testimony— whether  suffi- 
cient or  not  Is  not  the  question  under  a  mo- 
tion for  a  nonsuit— tending  to  show  that  de- 
fendant neglected  to  perform  its  duty  to  the 
plaintiff.  In  not  allowing  him  a  reasonable 
time  to  leave  the  train,  which  he  had  start- 
ed to  enter  for  the  purpose  of  assisting  his 
wife;  for  the  evidence  on  the  part  of  the 
plaintiff  tends  to  show  that  the  conductor 
was  standing  on  the  front  steps  of  the  first- 
class  car,  near  enough  probably  to  hear  the 
wife  tell  her  husband  to  bring  In  her  bag- 
gage, as  she  was  going  up  the  steps  of  the 
second-class  car,  and  that  plaintiff,  as  soon 
as  he  discovered  that  the  train  was  in  mo- 
tion, informed  the  conductor  that  he  wanted 
to  get  off,  and  was  told  by  him  to  get  off, 
although  the  train  was  then  In  motion.  This 
testimony.  If  true,— and  that  was  a  question 
for  the  Jury,— certainly  tended  to  show  neg- 
ligence in  the  performance  of  the  duty  which 
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defendant  owed  plaintiff  under  the  clrcnni< 
stances  stated. 

It  Is  contended,  however,  for  the  appellant, 
that  according  to  this  testimony  the  con- 
ductor had  no  notice  of  plalntlCTs  wish  to 
get  off  the  train  until  after  It  had  started. 
Even  If  this  view  of  the  testimony  should 
be  accepted,  we  do  not  think  It  would  re- 
lieve the  defendant  from  the  charge  of  neg- 
ligence; for  the  evidence  was  that  the  train, 
being  behind  time,  stopped  for  a  very  short 
time,— about  half  a  minute,  as  one  of  plaln- 
tUTs  witnesses  estimated,— and  If  the  con- 
ductor had  started  his  train  after  such  a  very 
short  time,  and  was  then  notified  that  the 
plaintiff  desired  to  get  off  the  train,  he  could 
and  should  have  stopped  his  train  to  enable 
this  old  man,  65  years  of  age,  to  get  off  the 
train,  especially  as  the  testimony  tended  to 
show  that  the  train  had  not  stopped  long 
enough  to  allow  the  plaintiff  time  to  get  off 
before  It  started.  Besides,  If  the  conductor 
was  standing  near  where  the  wife  of  the 
plaintiff  got  on  the  train,— and  that  was  a 
question  of  fact  for  the  Jury,— the  Jury  might 
have  inferred  from  the  testimony  that  he  was 
near  enough  to  see  and  hear  what  passed 
between  plaintiff  and  his  wife  as  she  was 
getting  on  the  train;  and,  If  so,  that  was 
sufficient  to  give  him  notice  that  the  plaintiff 
merely  got  on  the  platform  of  the  second- 
class  car  to  assist  his  wife  with  her  baggage, 
and  wanted  to  get  off  before  the  train  start- 
ed. We  do  not  think,  therefore,  that  there 
was  any  error  in  refusing  the  motion  for  a 
nonsuit 

The  only  other  exception  la  the  fourth, 
which  reads  as  follows:  "Because  the  pre- 
siding Judge  erred,  as  matter  of  law.  In  char- 
ging that  'a  railroad  company  Is  liable  for 
Injnrlea  to  persons  lawfully  in  its  cars, 
caused  by  a  certain  Jolting  or  Jerking  of  the 
same,  if  such  Jolting  or  Jerking  was  due  to 
the  negligence  and  carelessness  of  the  de- 
fendant, its  servants  and  agents,  and  the  in- 
jured party  was  not  contributorily  negligent,' 
because  it  was  not  alleged  in  the  complaint 
that  the  negligence  of  defendant  was  caused 
by  any  "Jolting  or  Jerking,'  and  there  was 
no  proof  that  such  Jerking  or  Jolting  was 
due  to  any  negligence  on  the  part  of  the 
defendant,  and  said  charge  was  not  applica- 
ble to  the  case  at  bar."  It  will  be  observed 
that  the  correctness  of  the  legal  proiMSition 
contained  In  the  charge  Is  not  impugned,  but 
the  error  Is  alleged  to  lie  In  the  fact  that 
there  was  no  allegation  in  the  complaint 
"that  the  negligence  of  defendant  was  caused 
by  any  Jolting  or  Jerking,  and  there  was  no 
proof  that  such  Jerking  or  Jolting  was  due 
to  any  negligence  on  the  part  of  the  defend- 
ant," and  hence  aald  charge  was  Inappli- 
cable to  the  case.  In  the  seventh  paragraph 
of  the  emnplaint  there  is  a  general  sllegar 


tion  that  the  defendant  "negligently  and 
carelessly  started  the  train";  and  if  the  de- 
fendant desired  any  more  specific  allegation 
of  negligence  In  starting  the  train,— as,  for 
example.  In  starting  the  train  with  a  Jolt 
or  Jerk,— the  defendant  had  a  right  to  move 
the  court  to  make  the  complaint  more  spe- 
cific In  its  allegations,  and,  not  having  done 
so,  it  Is  too  late  now  to  avail  Itsdf  of  such 
an  exception.  As  was  well  said  by  Mr.  Jus- 
tice Gary  In  delivering  the  opinion  of  the 
court  in  Spires  v.  Railroad  Co.,  47  S.  C  at 
page  30,  24  S.  E.  998:  "When  a  complaint 
is  general  In  its  allegations  of  negligence, 
and  the  defendant  desires  to  know  upon 
what  particular  acts  of  negligence  the  plain- 
tiff relies  to  sustain  his  action,  it  is  the  duty 
of  the  defendant  to  make  a  motion  to  have 
the  complaint  made  more  definite  and  cer- 
tain; and  when  this  is  not  done  the  plaintiff 
has  the  right  to  Introduce  any  competent  evi- 
dence tending  to  show  negligence  on  the  part 
of  the  defendant"  Accordingly  in  this  caae 
the  plaintiff  was  allowed  to  testify,  without 
objection,  that,  as  be  was  about  to  get  off, 
"the  train  either  ran  over  a  Joint,  or  made 
a  Jerk,  and  I  feU."  So  that  the  charge  was 
applicable  to  the  pleadings  and  the  evidence. 
The  other  branch  of  the  exception- that 
"there  was  no  proof  that  such  Jerking  or 
Jolting  was  due  to  any  negligence  on  the 
part  of  the  defendant"— is  fully  disposed  of 
by  the  terms  of  the  charge.  In  which  the  cir- 
cuit Judge  was  careful  to  say  "if  such  Jolt- 
ing or  Jerking  was  due  to  the  negligence  and 
carelessness  of  the  defendants,  its  servants 
and  agents'^  so  that.  If  there  was  no  evi- 
dence of  any  negligence,  the  defendant  could 
not  possibly  be  injured  by  such  a  charge. 
Ciounsel  for  appellant,  In  his  argument,  has 
urged  another  objection  to  this  charge,  which 
Is  not  indicated  in  the  exception,  and  is  not, 
therefore,  properly  before  us.  But,  even  if 
it  were,  tt  could  not  avail  the  defendant  It 
Is  contended  that  the  vice  In  the  charge  was 
the  failure  of  his  honor  to  distinguish  "be- 
tween the  case  of  a  person  in  the  car,  in  a 
position  of  safety,  and  the  case  of  the  plain- 
tiff, who  at  the  time  of  the  alleged  Jerk  was 
in  a  position  of  danger,  en  the  bottom  step 
of  the  car,  and  In  the  act  of  trying  to  get 
off  a  moving  train,"— It  should  be  added,  get- 
ting off  by  the  direction  of  the  conductor, 
as  the  plaintiff  testified.  In  the  first  place. 
It  does  not  appear  that  any  such  distinction 
was  brought  to  the  attention  of  the  circuit 
Judge,  either  by  request  to  charge  or  other- 
wise; and.  In  the  second  place,  the  matter 
was  brought  to  the  attention  of  the  Jury  by 
the  concluding  words,  "and  the  Injured  party 
was  not  contributorily  negligent"  The 
fourth  exception  Is  overmled.  The  Judg- 
ment of  this  court  is  that  the  Jndgmoit  of 
the  circuit  court  be  affirmed. 
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aw  Ob.  sm 
HOLLIS  T.  COVENANT  BUILDING  ft 
LOAN  ASS'N. 
(Saprezne  Court  of  Georgia.     May  25,  1898.) 

COMTRACTB  —  Bt    WhAT  LaW    GoVKKKBD —  BjXOT- 

MBNT — Flba— Dbed  UNDSK  UaDBIOUS 

COSTSACT. 

1.  Where  a  lender  Is  a  resident  of  one  state 
and  the  borrower  is  a  resident  of  another, 
and  the  evidence  of  debt,  and  the  deed  given 
to  secure  the  payment  of  the  same,  as  well  as 
all  other  papers  connected  with  the  transac- 
tion, are  executed  in  the  state  of  the  borrow- 
er's residence,  and  there  is  nothing  in  the  pa- 
pers to  indicate  that  it  was  the  intention  of 
the  parties  that  the  contract  should  be  con- 
trolled hj  the  law  of  the  state  of  the  lender's 
residence,  the  contract,  as  to  its  validity,  form, 
and  effect,  will  be  oontrolled  by  the  law  of  the 
state  where  Che  contract  was  executed. 

2.  In  the  trial  of  an  action  for  the  recovery 
of  real  property  it  was  error  to  strike  a  plea 
filed  by  the  defendant,  in  which  it  was  alleged 
that  the  deed  upon  which  the  plaintiff  rdied 
was  given  to  secure  a  debt  which  was  a  part 
of  a  usurious  contract.  In  such  a  case  usury 
need  not  be  pleaded  with  the  same  particularity 
as  in  a  suit  to  recover  it  back,  or  in  a  plea  at- 
tempting to  set  it  off  against  the  plaintiff's  de- 
mand. 

3.  If  in  the  trial  of  such  a  case  it  should 
appear  Oiat  the  contract  of  which  the  deed  was 
a  part  was  one  made  with  a  building  and  loan 
association,  pure  and  simple,  and  that  the  ap- 
Iiarent  usury  was  simply  the  result  of  the  plan 
and  scope  of  such  association,  the  plea  of  usury 
would  not  be  available  to  the  defendant. 

(Syllabus  by  the  Court) 

Error  from  superior  coart,  Bibb  county; 
W.  H.  Felton,  Jr.,  Judge. 

Action  by  the  Covenant  Building  &  Loan 
Association  against  Jere  HoUis.  Judgment 
for  plaintiff,  and  defendant  brings  error. 
Reversed. 

Chambers  ft  Jordan,  Preston  ft  Ayer,  and 
Estes  ft  Jones,  for  plaintiff  In  error.  Hope, 
PolhUl,  Hardeman,  Davis  ft  Tomer,  for  de- 
fendant in  error. 

COBB,  J.  1.  The  first  question  to  be  de- 
termined in  the  present  case  is  whether  or 
not  the  contract  between  the  plaintiff  and 
the  defendant  is  to  be  governed  by  the  laws 
of  Tennessee  or  those  of  Georgia.  All  of  the 
different  transactions  which  make  up  the 
contract  must  be  looked  to  in  order  to  prop- 
erly determine  this  question.  The  plaintiff 
resides  In  Tennessee  and  the  defendant  re- 
sides in  Georgia;  so  residence  can  have  no 
material  bearing  on  the  question.  There  ap- 
pears in  the  record  a  deed  given  to  the  plain- 
tur  to  secure  the  payment  of  the  loan,  a 
bond  for  the  faithful  performance  of  the  con- 
tract, and  a  written  transfer  to  the  plaintiff 
of  2S  shares  of  stock  owned  by  the  defend- 
ant In  the  plaintiff  association.  These  In- 
stnunents  were  all  executed  on  the  same 
day,  in  Bibb  county,  In  this  state.  The  bond 
recites  that  the  plaintiff  and  his  wife  pro- 
cured the  loan  on  the  day  on  which  It  and 
tbe  other  Instruments  were  executed.  There 
Is  nothing  in  the  record  to  show  where  the 
loan  was  In  fact  made,  or  where  the  money 
was  to  be  repaid,  or  what  was  the  intention 


of  the  parties  In  this  regard.  The  circum- 
stances above  recited  would  afford  a  strong 
presumption  that  the  contract  was.  In  fact, 
consummated  In  this  state.  The  recital  In 
the  bond  would  seem  to  indicate  that  the 
money  was  paid  here,  and  all  the  papers 
which  appear  In  the  record  as  constituting 
the  contract  between  the  parties  appear  on 
their  face  to  have  been  executed  here.  So 
far  as  the  record  Is  concerned,  it  Is  as  rea- 
sonable to  assume  that  the  loan  was  to  be 
repaid  In  Georgia  to  an  agent  of  the  plaintiff, 
as  that  It  was  to  be  sent  to  the  ofSce  of  the 
plaintiff  In  Tennessee.  Where  a  person  In 
one  state  borrows  money  from  a  person  in 
another  state,  and  the  Instrument  given  to 
secure  the  loan  Is  executed  in  tbe  borrow- 
er's state,  and  the  money  Is  to  be  repaid 
there,  the  contract  will  be  governed  by  the 
laws  of  that  state,  notwithstanding  tbe 
money  may  have  been  actually  advanced  In 
the  state  where  the  person  making  the  loan 
resided.  See  Story,  Oonfl.  Laws,  p.  382,  i 
287a;  De  Wolf  v.  Johnson,  10  Wheat.  867; 
Cope  V.  Alden,  63  Barb.  350;  Hosford  v. 
Nichols,  1  Paige,  220;  Kllnck  v.  Price,  4  W. 
Va.  4;  Cubbedge  v.  Napier,  62  Ala.  618.  Ac- 
cording to  the  authorities  Just  above  dted, 
the  Interest  allowed  by  the  laws  of  the  place 
where  the  contract  Is  made,  in  the  absence 
of  any  special  stipulation  In  the  contract  to 
the  contrary.  Is  presumed  to  be  the  interest 
agreed  upon.  See,  also,  Martin  v.  Johnson, 
84  Ga.  481,  10  S.  H.  1092;  Odom  v.  Security 
Co.,  91  Ga.  605,  18  S.  £!.  131.  If  It  should 
appear  at  the  trial  of  this  case,  therefore, 
that  the  loan  was  in  fact  made  and  was  to 
be  repaid  In  the  state  of  Tennessee,  then  the 
legal  rate  of  Interest  allowed  by  the  laws  of 
that  state  would  be  looked  to  to  determine 
whether  or  not  the  contract  is  usurious.  But, 
it  being  presumed  from  the  record  that  the 
contract  was  executed  in  Georgia,  was  to 
be  performed  here,  and  hence  Is  governed 
by  the  laws  of  this  state.  It  was  unnecessary 
for  the  defendant  to  allege  In  his  pleas  what 
rate  of  Interest  was  allowed  by  the  laws  of 
Tennessee.  The  chief  reason  why  the  lex 
loci  contractus  governs  Is  that  the  parties  are 
supposed  to  have  In  mind  tbe  law  of  the 
country  wherie  the  ctmtract  Is  made.  It 
should  be  determined,  therefore,  from  the 
nature  of  the  transaction  and  the  situation 
and  objects  of  the  parties,  what  law  they 
bad  in  contemplation  when  the  contract  was 
executed.  Van  Schaick  v.  Edwards,  2  Johns. 
355. 

2.  But  it  Is  contended  that,  even  If  the  con- 
tract Is  to  be  governed  by  the  laws  of  this 
state,  the  plea  attempting  to  set  up  usury 
was  properly  stricken,  for  the  reason  that 
usury  was  not  pleaded  with  sufficient  minute- 
ness. In  the  case  of  Carswell  v.  Hartidge, 
56  Ga.  412,  it  was  held  that  "In  pleading 
usury  for  tbe  purpose  of  avoiding  a  deed  It 
is  unnecessary  to  set  it  out  with  all  the  par- 
ticularity required  In  pleas  of  usury  to  ac- 
tions for  money.    In  such  actions  amounts 
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are  material,  but  in  attacking  a  deed  tbe  bare 
fact  of  uaary  la  enough  to  decide  the  Issue 
of  title."  Tbe  defendant's  plea,  under  the 
ruling  made  In  the  case  above  dted,  alleged 
\isury  with  snfSclent  particularity,  and  hence 
was  Improperly  stricken. 

3.  The  defendant  alleges  that  the  contract 
entered  Into  between  himself  and  the  plain- 
tiff was  a  scheme  to  evade  tbe  usury  laws. 
Whether  or  not  this  would  be  true  would 
depend  upon  wbettaer  tbe  plaintiff  associa- 
tion was  formed  for  the  purpose  of  lending 
money  to  Its  members;  In  other  words, 
whether  it  was  a  building  and  loan  associ- 
ation pure  and  simple,  or  whether  it  was  a 
composite  institution,  formed  for  various 
other  purposes  as  well.  If  at  tbe  trial  it 
should  be  made  to  appear  to  the  jury  that 
the  contract  was  in  fact  made  with  a  build- 
ing and  loan  association,  pure  and  simple, 
and  that  the  apparent  usury  was  simply  tbe 
result  of  the  plan  and  scope  of  tbe  associ- 
ation, then  tbe  plea  of  usury  would  not  be 
available  to  the  defendant  If,  on  tbe  other 
hand,  it  should  appear  that  it  was  a  mere 
device  to  hide  a  real  Intent  to  exact  usury, 
then  the  plea  would  be  good,  and  the  deed 
given  to  secure  tbe  payment  of  the  loan 
would  be  void.  See  Parker  v.  Association, 
46  Oa.  166;  Butler  r.  Investment  Co.,  94  Ga. 
562,  20  S.  E.  101.  Judgment  reversed.  All 
tbe  Justices  concurring,  except  SIMMONS, 
G.  3.,  disqualified. 


oa  Cta.  »i) 

HEARD  et  al.  v.   PHILLIPS  et  ti. 
(Supreme  Court  of  Oeorgia.    July  9,  1887.) 

A0TI05  —  FlUNO    PlBADINS  —   C0MPUT1.TI0H   OV 
TlMB— COIIPBTBNOT  o»   WrrSSBS— 

ADVBjtsB  Possession. 

1.  In  c«Mnpatiiig  the  number  of  days  preced- 
ing the  term  of  court  in  which  a  petition  must 
be  filed  to  make  it  returnable  to  that  term, 
the  Sundays  intervening  between  the  date  of 
filing  and  the  commencement  of  the  term  are 
to  I>e  counted;  and  this  is  true  even  if  tbe 
twentieth  or  last  day  before  the  commence- 
ment of  the  term  falls  on  Sunday. 

2.  Where  a  transferee  of  a  bond  for  titles 
has  taken  a  deed  from  the  obligor  of  the  bond, 
and  brings  a  suit  to  recover  the  possession  of 
the  premises  so  conveyed  to  him  from  one  who 
acquired  poaaession  nnder  the  original  obligee, 
he  being  dead  at  the  time  of  the  trial,  the  de- 
fendant does  not  fall  within  any  of  the  classes 
of  persons  excluded  as  witnesses  by  the  terms 
of  paragraph  1  of  section  6269  of  the  Civil 

8.  The  possession  of  one  who  has  been  admit- 
ted under  a  l>ond  for  titles  to  land  is  not  ad- 
verse to  the  obligor  of  the  bond,  or  the  repre^ 
sentatlves  up<m  his  estate,  in  the  sense  that 
such  poasession  may  be  the  foundation  of  a 
prescription;  but  where,  in  pursuance  of  such 
a  bond,  the  obligee  has  been  admitted  into  pos- 
ses^n,  and  the  obligor  dies,  the  possession  so 
obtained  ts  adverse  in  the  sense  tnat  a  sale  of 
sncb  jproperty  by  the  administrator  upon  the 
bitter's  estate  pending  such  possession  is  void, 
and  one  who  takes  a  conveyance  at  such  sale 
cannot  in  bis  own  name,  by  force  of  such  con- 
veyance, midntain  an  action  against  the  person 
so  boldlng  possession. 

4.  So  far  as  the  assignments  of  error  upon 
mlings  made  ia  tiie  court  below  are  propwly 


presented  for  consideration,  there  was  no  error 
of  law  committed,  except  npon  the  questions 
dealt  with  in  the  second  and  third  headnotes. 
(Syllabus  by  tbe  Court) 

Error  from  superior  court,  Fulton  connty; 
J.  H.  Lumpkin,  Judge. 

Action  by  W.  R.  Phillips,  Jr.,  &  Co.  against 
Charity  Heard  and  others.  Judgment  for 
plaintiffs.    Defendants  bring  error.    Reversed. 

Robert  L.  Rodgers,  for  plaintiffs  in  error. 
Arnold  it  Broyles,  for  defendants  in  error. 

LITTLE,  J.  1.  The  present  suit  was  filed 
on  August  14,  1894,  and  made  returnable  to 
the  September  term  of  Fulton  superior  court, 
which  by  law  met  on  tbe  first  Monday  In 
September,  which  Monday  was  the  3d  day  of 
that  month.  Tbe  cause  coming  on  for  a. 
bearing,  defendants'  counsel  moved  to  dis- 
miss the  same,  on  the  ground  that  tbe  salt 
had  not  been  filed  for  tbe  length  of  time  re- 
quired by  law— that  la,  20  days— before  tbe 
sitting  of  the  court  for  the  September  term. 
This  motion  was  overruled,  and  is  made  a 
ground  of  exception  in  tbe  motion  for  a  new 
triaL  The  contention  is  that  tbe  Sunday 
preceding  tbe  sitting  of  the  court  on  Monday 
cannot  legally  be  counted  in  computing  tbe 
number  of  days  intervening  between  the  fil- 
ing of  tbe  petition  and  the  commencement 
of  tbe  term  of  the  court  This  court  has 
heretofore  made  a  ruling  directly  on  this 
point  which  is  adverse  to  the  contention  of 
tbe  defendants'  counsel.  See  the  case  of 
Merritt  v.  Bank,  100  Ga.  147,  27  S.  E.  979, 
wherein  It  was  ruled  that:  "Under  an  act 
providing  that  all  cases  brought  in  a  desig- 
nated city  court  should  be  returnable  to 
and  triable  at  tbe  term  next  ensuing  after 
twenty  days  have  elapsed  from  tbe  filing,  a 
case  in  that  court  tbe  declaration  in  which 
was  filed  on  the  12th  day  of  June,  1894,  was 
ripe  for  trial  at  tbe  ensuing  July  term, 
which  began  on  tbe  first  Monday  of  that 
month.  This  is  true  although  the  last  of 
tbe  twenty  days  prescribed  by  tbe  statute 
in  this  instance  fell  upon  tbe  Sabbath  day." 
The  effect  of  this  ruling  Is  that  tbe  Sun- 
days Intervening  between  tbe  date  of  filing 
and  tbe  commencement  of  tbe  term  are  to  be 
counted. 

2.  Phillips  brought  an  equitable  petition 
involving  a  complaint  In  the  nature  of  an  ac- 
tion of  ejectment  against  the  defendants  to 
recover  possession  of  a  bouse  and  lot  In  tbe 
city  of  Atlanta,  and  prayed,  also,  therein  for 
other  relief.  Botb  plaintiff  and  defendants 
claimed  title  nnder  O.  T.  Swift  and  H.  J. 
Lamar,  3t.  Phillips  claimed  under  a  bond 
for  titles,  executed  by  the  last-named  par- 
ties to  one  John  Wright,  conditioned  to  make 
title  to  him  upon  the  payment  of  an  aggre- 
gate sum  in  monthly  installments  of  given 
amounts.  Upon  this  bond  appears  a  trans- 
fer and  assignment  of  the  same  by  Wrigtii 
to  James  M.  Jones,  who  in  torn  transferred 
and  assigned  the  same  and  all  his  rights 
thereunder  to  Qie  plaintiff.    Hs  also  telled 
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for  recovery  on  a  deed  from  Bnrkbart,  as 
administrator  of  0.  T.  SwUt,  to  Mn.  Lena 
B.  Swift,  under  an  order  from  ttae  court  of 
wdinary,  conveying  to  her  a  half  undivided 
interest  in  the  land  In  dispute;  and  a  deed 
from  Mrs.  Lena  B.  Swift  and  H.  J.  Lamar, 
Jr^  conveying  the  land  in  question  to  hlm- 
■eU.  The  defendants  founded  their  claim 
upon  the  contention  that  during  the  lifetime 
of  James  Jones  his  wife,  Emma,  a  daughter 
of  Allen  Holland,  was  the  owner  of  another 
lot,  and  with  the  same,  or  Its  proceeds,  trad- 
ed with  John  Wright  for  the  lot  in  contro- 
versy, and  the  bond  for  titles  ought  to  have 
been  transferred  by  Wright  to  her,  as  her' 
money  paid  for  it;  that,  after  the  death  of 
James  Jones,  his  wife,  Bmma,  remained  in 
'possession  of  the  lot  in  controversy  until  her 
death,  she  having  In  the  meantime  married 
defendant  Woodley;  and  that  after  her  death 
tbe  land  was  administered  upon  as  her  es- 
tate, and  regularly  sold  at  administrator's 
sale  to  Allen  Holland,  under  whom  Charity 
Heard  was  in  possession  when  the  suit  was 
brought  It  was  further  contended  that  the 
transfer  of  the  bond  for  title  by  James  Jones 
to  plaintUf  was  made  only  as  security  for  a 
loan  of  $18,  or  some  such  sum  of  money. 
It  appears  that  John  Wright,  the  original 
obligee  In,  and  James  J(»ies,  the  intermedi- 
ate transferee  of,  tbe  bond  for  titles  intro- 
duced in  evidence  by  the  plalntlfr,  were  both 
dead  at  the  time  of  the  trial.  During  the 
progress  of  the  trial  Charity  Heard  and  Al- 
len Holland,  defendants,  were  introduced  as 
witnesses,  and,  among  other  things,  under- 
took to  testify,  respectively,  as  to  certain 
transactions  occurring  between  them  and 
James  Jones  and  John  Wright  during  their 
lifetime,  whereupon  plaintiff's  counsel  ob- 
jected to  their  testifying  to  anyUilng  that 
transpired  between  them  and  the  deceased 
parties,  tor  the  reason,  as  urged,  that  plain- 
tiff was  claiming  under  said  deceased  par- 
ties, and  Charity  Heard  and  Allen  Holland 
were  parties  to  the  suit,  and  therefore  incom- 
petent to  testify  concerning  such  transac- 
tions, nnder  the  provisions  of  the  evidence 
act  of  1889,  as  amended  by  subsequent  acts; 
tbe  provisions  of  all  of  which  acts  will  be 
found  codified  in  section  5269  of  the  Civil 
Code.  The  court  below  sustained  the  ob- 
jection as  made,  and,  we  presume,  rested  his 
Judgment  upon  the  provisions  of  paragraph 
1  of  said  section,  the  full  text  of  which  Is  as 
follows:  "Where  any  suit  Is  instituted  ot 
defended  by  a  person  Insane  at  time  of  trial, 
or  by  an  endorsee,  assignee,  transferee,  or 
by  the  personal  representative  of  a  deceased 
person,  the  opposite  party  shall  not  be  ad- 
mitted to  testify  In  his  own  favor  against 
ttae  insane  or  deceased  person,  as  to  transac- 
tions or  communications  with  such  Insane  or 
deceased  person."  It  will  be  noted  that  the 
plaintiff  presented  the  bond  for  tities  which 
bad  been  transferred  to  him  to  Mrs.  Lena  B. 
Bwlft  and  H.  J.  Lamar,  Jr.,  and  npon  pay- 
ment by  plaintiff  of  $225  as  the  balance  due 
81 SJL— 14^ 


upon  tbe  paichaae  price  to  Swift  aad  Lamar 
they  executed  to  plaintiff  a  deed  conveying 
the  land  In  dispute,  and  it  was  this  deed 
which  formed  the  foundation  of  the  present 
action.  Phillips  was  claiming  under  and 
suing  upon  this  deed.  True  enough,  the 
bond  for  tities  constituted  a  link  In  the  chain 
of  titie  exhibited  to  the  court,  and  upon 
which  Phillips'  claim  rested.  It  served,  how- 
ever, merely  to  show  the  channel  through 
which  the  plaintiff  derived  the  title  upon 
which  his  claim  was  finally  based.  His 
suit  was  not  founded  upon  tbe  transfer  or 
assignment  of  the  bond  for  tities,  nor  was 
he  suing  as  an  assignee  or  transferee  there- 
of, within  the  meaning  of  the  statute.  Al- 
though the  bond  and  transfers  were  needful 
In  showing  his  chain  of  title,  and  were,  with 
respect  to  the  gravamen  of  the  action,  col- 
laterally involved,  yet  the  suit  was  dlrecOy 
upon  the  deed  from  Swift  and  Lamar  to  the 
plaintiff.  We  think  the  provisions  of  the 
statnte  apply  only  in  cases  where  the  action 
is  Instituted  or  defended  dlrectiy  by  an  in- 
dorsee, assignee,  or  transferee;  that  Is  to 
say,  where  the  indorsement,  assignment,  ot 
transfer  Is  directly  sued  upon  or  defended. 
We  conclude,  therefore,  that  the  court  erred 
in  sustaining  the  objection  to  the  competency 
of  the  witnesses  heretofore  referred  to. 

8.  John  Wright  made  a  contract  of  pur- 
chase of  tbe  property  In  dispute  from  C.  T. 
Swift  and  H.  J.  Lamar,  Jr.,  taking  their  bond 
for  titles,  conditioned  to  make  a  conveyance 
of  the  property  to  him  upon  payment  of  the 
purchase  price.  Under  this  contract  of  pur- 
chase and  bond  for  titles  he  was  admitted 
by  Swift  and  Lamar  into  possession  of  the 
premises.  Wright  afterwards  transferred 
and  assigned  the  bond  to  Jones,  who  In  turn 
transferred  and  assigned  the  same  to  the 
plaintiff.  Pending  the  outstanding  of  this 
bond  for  titles,  and  before  its  conditions  had 
been  complied  with  and  titie  made,  O.  T. 
Swift,  one  of  the  Joint  obligors,  died.  Ad- 
ministration was  regularly  taken  on  his  es- 
tate by  one  Burkhart,  and.  It  appearing  that 
bis  Intestate  and  H.  J.  Lamar,  Jr.,  were 
tenants  In  common  of  the  property  In  ccm- 
troversy,  Burkhart,  as  administrator,  under 
an  order  of  the  court  of  ordinary,  conveyed 
a  half  undivided  interest  in  the  land  in  dis- 
pute to  Mrs.  Lena  B.  Swift,  who  then,  as 
has  been  shown,  Joined  Lamar  In  a  deed  to 
the  plaintiff  In  pursuance  of  the  terms  and 
conditions  of  the  bond  for  tities  previously 
executed  by  O.  T.  Swift  and  H.  J.  Lamar, 
Jr.,  and  held  by  plaintiff  In  the  manner  here- 
tofore pointed  out  It  does  not  appear  that 
the  administrator  made  any  effort  whatever 
to  recover  possession  of  this  property  from 
the  obligee  in  the  outstanding  bond  before 
making  administrator's  deed  to  Mrs.  Lena  B. 
Swift  Our  Civil  Code  (section  8157)  pro- 
vides that  "an  administrator  cannot  sell  prop- 
erty held  adversely  to  the  estate  by  a  third 
person;  he  must  first  recover  possession." 
It  has  several  times  been  ruled  by  this  court 
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tbat  the  possession  of  one  holding  under  a 
bond  for  titles  to  land  is  not  adyerse  to  the 
obligor  of  the  bond,  or  the  representatlyes 
upon  his  estate,  In  the  sense  that  such  pos- 
session may  be  the  foundation  of  a  prescrip- 
tion as  against  such  obligor  or  his  estate. 
Hines  V.  Rutherford,  87  Ga.  606;  Allen  v. 
Napier,  75  6a.  275;  Hawkins  v.  Dearlng,  93 
Ga.  108,  19  S.  B.  717.  Indeed,  a  vendee  un- 
der a  bond  or  contract  for  conveyance, 
though  placed  In  possession  by  the  vendor, 
does  not  hold  adversely  to  the  latter.  By 
the  very  fact  of  taking  under  a  bond  or  con- 
tract for  a  deed  to  be  thereafter  executed  by 
the  vendor,  a  purchaser  recognizes  the  title 
of  bis  vendor,  and  acknowledges  himself  a» 
holding  In  subordination,  and  not  In  antago- 
nism, to  it  1  Warv.  Vend.  201.  It  most  be 
understood,  however,  that  the  obligor  or  his 
personal  representative  is  not  at  liberty  to 
treat  the  obligee  as  holding  In  subordluiltlon 
to  the  title  of  the  obligor  for  all  purposes, 
The  doctrine  is  well  settled,  and  has  been  an- 
nounced In  strong  terms  by  the  federal 
courts,  that,  while  the  vendor  without  deed 
Is  a  trustee  of  the  vendee  for  the  conveyance 
of  the  title,  and  the  vendee  In  turn  a  trustee 
for  the  payment  of  the  purchase  money,  yet 
that  the  vendee  is  In  no  sense  a  trustee  of 
the  vendor  as  to  the  possession  of  the  prop- 
erty sold;  that  the  vendee  claims  and  holds 
It  in  his  own  right,  for  bis  own  benefit,  sub- 
ject to  no  right  of  the  vendor  save  the  terms 
which  the  contract  Imposes;  and  that  his 
possession  is,  therefore,  adverse  as  to  the 
property,  but  friendly  as  to  the  performance 
of  the  conditions  of  the  purchase.  Id.  202; 
Hobart  v.  Drogan,  10  Pet  108.  We  are  dear- 
ly of  the  opinion,  therefore,  that  while  the 
obligee  in  the  bond  from  Swift  and  Lamar 
had,  as  to  the  latter,  no  such  adverse  pos- 
session of  the  premises  as  would  enable  him 
to  acquire  a  prescriptive  title  thereunder,  yet 
such  possession  was,  within  the  meaning  of 
our  statute,  adverse  in  the  sense  that  a  sale 
of  any  portion  of  the  property  by  the  admin- 
istrator upon  the  estate  of  one  of  the  obligors, 
pending  such  possession,  and  without  first 
having  recovered  the  possession  as  requires 
by  the  statute,  was  void.  It  follows,  there- 
fore, so  far  as  this  record  shows,  that  the 
legal  title  to  an  undivided  half  interest  In 
the  premises  in  dispute  still  remains  in  the 
estate  of  C.  T.  Swift  the  administrator's 
deed  to  Mrs.  Lena  B.  Swift  being  void,  and 
consequently  ineffectual  to  pass  the  title  out 
of  said  estate.  It  being  incumbent  upon  the 
plaintiff  to  recover  upon  the  strength  of  his 
own  title,  and  he  having  failed  to  exhibit 
title  covering  the  undivided  interest  In  the 
property  belonging  to  the  estate  of  O.  T. 
Swift  the  court  erred  in  directing  a  verdict 
for  the  plaintiff  covering  the  entire  premises. 
4.  In  addition  to  the  questions  above  con- 
sidered, the  motion  for  new  trial  contains 
several  assignments  of  error  upon  rolinga 
made  In  the  court  below;  but  in  so  far  as 
ttfcse  anlgnments  of  error  are  properly  pre- 


sented for  consideration,  there  was  no  error 
of  law  committed  except  as  herein  pointed 
out    Judgment  reversed. 


(US  N.  C.  ttS) 
STATE  T.  HORTON  et  aL 
(Supreme  Court  of  North  Carolina.    Oct    U^ 

1898.) 
BAiii— UisoHABOB  or  RBcooMiSJLXoa  —  Tbbiis  or 

COUBT. 

Under  Code,  t  926,  authorising  the  sherUT 
to  adjourn  a  regular  term  to  the  next  regular 
term  if  the  judge  be  absent  a  recognizance  to 
appear  at  a  term  which  is  so  adjourned  is  not 
discharged  by  an  appearance  thereat  but  de- 
fendant is  bound  to  appear  at  the  next  regular 
term,  or  at  an  InterveninK  special  term,  un- 
der section  919,  requiring  persons  snmmoiicd 
to  appear  at  a  regular  term  to  appear  at  aa  in- 
terrening  special  term. 

Appeal  from  superior  court,  Pasquotank 
county;    Norwood,  Judge. 

Scire  facias  by  the  state  against  John  Hor- 
ton  and  others  on  a  recognizance.  There  was 
a  judgment  for  defendants,  and  plaintiff  ap- 
peals.   Error. 

The  Attorney  Genend.  for  the  State.  O.  W. 
Ward,  for  appelleea. 

CLARK,  J.  The  defendant  gare  recogni- 
zance for  his  appearance  "at  the  next  term  of 
the  superior  court  on  the  3d  Monday  in  Sep- 
tember." At  that  term,  the  judge,  1)elng  in, 
did  not  appear,  and  the  court  was  "adjourn- 
ed until  next  term."  Code,  |  926.  It  would 
be  a  grave  miscarriage  of  justice  If  on  such 
facts  all  recognizances  are  discharged  when 
no  officer  la  present  authorized  to  take  re- 
newals. In  Askew  v.  Stevenson,  61  N.  C.  288, 
It  was  held  that  the  cause  was  continued  "cer- 
tainly for  one  term,"  and  probably  "from  torn 
to  term,  until  the  attendance  of  a  judge  to 
hold  the  court,"  by  virtue  of  Rer.  Code,  c 
31,  {  24.  That  section  was  brought  forward 
In  the  Code  (section  919),  with  the  words 
stricken  out  which  formerly  restricted  its  ap- 
plication to  dvll  cases.  Certainly  this  sec- 
tion applies  in  the  present  case,  as  a  special 
term  was  held  In  January  following,  of  which 
"due  notice  was  given  by  publication  In  the 
newspapers  and  otherwise";  and  section  919 
provides  tbat  all  persons  **l>ound  to  attend 
the  next  regular  term  of  the  court  shall  at- 
tend at  the  special  term,  under  the  same 
rules,"  etc  The  recognizance  to  appear  at 
the  September  term  was  not  to  "depart  the 
same  without  leave."  There  being  no  Judge 
present  no  leave  was  given  beyond  the  ad- 
journment, "till  next  term."  The  Code  (sec- 
tion 928),  by  operation  of  law,  carried  all 
matters  over  to  "the  next  regular  term"  in 
the  same  plight  and  condition  (Walker  t. 
State,  6  Ala.  350),  and  this  was  transferred 
to  the  intervening  special  term  by  virtue  of 
Code,  i  919.  No  hardship  can  accrue  from 
any  bona  fide  mistake  In  such  matters,  as  the 
judge  has  discretion  to  remit  or  lessen  fo^ 
feitures  in  all  cases  (Code,  i  1205),  but  in  co- 
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fusing  Judgment  on  the  scire  facias  there 
was  error.  State  v.  Houston,  74  N.  C.  174, 
baa  no  application,  for  there,  after  the  bond 
was  given,  a  new  regular  term  was  estab- 
lished by  law,  to  be  held  before  the  term  at 
which  the  defendant  was  bound  over  to  ap- 
pear.   Error. 

(US  N.  C.  710) 

STATE  T.  WOODARD. 

(Supreme  Court  of  North  Carolina.    Oct.  10, 
1898.) 

PiBH  —  Public  Watkhs— Nbts  —  Cos9TiTTrrios4L 
Law— Chimikal  Law — VsjinK. 
L  Acts  1897,  c  61,  prohibiting  fishing  with 
gill  nets  more  than  20  yards  long  In  Albemarle 
soand.  Is  not  unconstitutional,  as  interfering 
with  the  natural  right  of  a  citizen  of  North 
Carolina  to  fish  in  the  navigable  waters  of  the 
state. 

2.  Said  act  is  violated  by  fishing  with  a  gill 
net  exceeding  that  length,  but  cut  in  sections 
of  20  yards  each,  and  tied  together,  with  6 
inches  of  space  between  the  different  sections. 

3.  The  objection  that  a  prosecution  is  not 
brought  in  the  proper  county  must  be  taken  by 
plea  in  abatement 

Appeal  from  superior  court,  Bertie  county; 
Brown,  Judge. 

J.  A  Woodard  was  convicted  of  fishing  in 
Albermarle  Sound  with  a  gill  net  exceeding  20 
yards  In  length*,  and  be  appeals.    Affirmed. 

W.  M.  Bond,  for  appellant  Francis  D. 
Winston,  R.  B.  Peebles,  and  tbe  Attorney 
General,  for'  the  State. 

FURCHES,  J.  This  Is  an  Indictment  un- 
der chapter  51  of  the  Acts  of  1897,  for  unlaw- 
fully fishing  In  the  waters  of  Albermarle 
Sound.  The  statute  is  singularly  drawn,  and 
its  policy  Is  not  apparent  to  us.  It  is  contend- 
ed on  behalf  of  tbe  state  that  its  object  is  to 
protect  its  citizens  from  the  depredation  of 
persons  from  other  states,  while  it  Is  con- 
tended by  the  defendant  that  its  object  Is  to 
destroy  the  small  fisheries  in  the  interest  of 
tbe  large  beach  seine  fisheries.  And  it  seems 
rather  singular  that  a  gill  net  80  yards  long  is 
permitted  to  be  used  In  Roanoke  river,  one- 
fourth  of  a  mile  wide,  while  one  not  more 
than  20  yards  long  Is  allowed  to  be  used  In 
Albemarle  Sound,  which  Is  from  6  to  12  miles 
wide.  But  we  have  nothing  to  do  with  these 
matters  of  policy  further  than  they  may  as- 
sist us  in  putting  a  proper  construction  upon 
the  act  of  the  legislature  under  which  the  de- 
fendant Is  Indicted;  and,  as  neither  the  evil 
to  be  remedied  nor  tbe  benefit  to  be  attained 
by  this  statute  is  apparent,  we  are  furnished 
BO  aid  from  this  source. 

The  defendant  contends  that  this  act  1>  nn- 
constitutlonal,  as  it  interferes  with  tbe  natural 
right  of  a  citizen  of  the  state  to  fish  in  its 
navigable  waters.  But  this  question  seems 
to  have  been  decided  against  the  contention 
of  the  defendant  Rae  v.  Hampton,  101  N.  C. 
51,  7  S.  E.  649. 

The  defendant  also  objects  to  the  venue,  hi 
Bertie,  and  says  that  It  should  have  been  In 


Chowan,  county.  But  this  Is  a  matter  under 
the  control  of  the  legislature,  and,  upon  an 
examination  of  the  act,  it  is  found  that  Ber- 
tie Is  included  In  the  counties  where  the  In- 
dictment may  be  bad.  Besides,  if  there  was 
ground  for  this  objection  it  should  have  been 
taken  by  plea  in  abatement 

This  brings  us  down  to  the  question  as  to 
whether  the  matters  found  In  the  special  ver- 
dict were  a  criminal  violation  of  the  act  under 
which  the  defendant  is  Indicted,  and  we  are 
of  the  opinion  that  they  were;  that  under  this 
act  he  could  only  fish  with  nets  20  yards  long. 
The  defendant  for  some  reason,  and,  we  must 
suppose,  for  the  purpose  of  evading  the  pen- 
alty of  this  act  cut  his  nets  up  Into  sections 
of  20  yards  in  length,  then  tied  a  half  dozen 
of  them  together,  leaving  only  6  inches  be- 
tween them,  and  put  them  out  This,  to  our 
minds,  was  rather  a  stupid  device  to  evade 
the  penalty  of  the  statute.  It  Is  like  the  case 
where  the  defendant,  to  evade  the  penalty  of 
the  law  for  retailing  liquor  by  the  small  meas- 
ure, would  sell  his  customer  a  cob  for  a  dime, 
and  then  give  him  a  drink  for  buying  one  of 
his  cobs.  The  court  said  this  would  not  do. 
Another  liquor  dealer  would  leave  a  bottle  of 
liquor  on  a  table,  with  a  slot  In  the  table, 
where  his  customers  would  find  It,  trusting 
to  their  honor  to  drop  a  nickle  In  tbe  slot  ev- 
ery time  they  took  a  drink.  But  the  court 
said  this  would  not  do;  that  these  were  ef- 
forts to  evade  the  law  by  means  of  these 
stupid  devices,  which  tbe  law  would  not  al- 
low. And  so  it  was  with  the  defendant  in  this 
case.  Such  attempts  to  evade  tbe  law  cannot 
be  allowed  to  succeed.  The  Judgment  is  af- 
firmed. 


(123  N.  C.  705) 

STATE  V.  ANDERSON. 

(Supreme  Court  itt  North  (Carolina.    Oct  10, 
1898.) 

BT4TCTE8 — lyPLIBB  RSPBAL — RbVTVAL. 

Acts  1885,  c.  106,  making  it  a  misdemean- 
or to  allow  stock  to  run  at  large  in  the  county 
of  Edgecombe,  was  not  repealed  by  Acts  1897, 
c  301,  which  amended  the  former  act  by  add- 
ing after  the  word  "EMgecombe"  the  words 
"between  March  the  1st  and  December  the 
Slst."  Hence  Code,  §  2799,  requiring  a  plant- 
er to  keep  a  fence  about  his  farm,  which  was 
repealed  by  the  act  of  1886  as  to  Edgecombe 
county,  is  not  in  force  there,  as  having  been 
revived  by  the  act  of  1897. 

Appeal  from  superior  conrt,  Edgecombe 
county;   Brovsn,  Judge. 

Thomas  Anderson  was  found  guilty  In  the 
circuit  court  on  a  special  verdict  on  an  Indict- 
ment charging  him  with  not  having  a  fence 
about  his  premises,  and  he  appealed  to  the 
circuit  court  which  reversed  the  judgment  of 
conviction,  from  which  judgment  the  stats 
appeals.     Affirmed. 

The  indictment  is  as  follows,  vlx.:  "The 
jurors  for  the  state,"  etc.,  "present  that  Thom- 
as Anderson,"  etc.,  "on  the  20th  day  of  Jan- 
uary, 1898,  with  force  and  arms,"  etc.,  "on- 
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lawfully  did  take  np  and  Imponnd  a  certain 
hog,  running  at  Jarge,  the  property  of  one  J.  M. 
Plttman,  the  said  hog  being  allowed  to  mn  at 
large  tit  the  county  aforesaid  between  Decem- 
ber Slat  and  March  1st  of  each  year,  against 
form  of  the  statute,"  etc  "And  the  Jurors 
aforesaid,"  etc.,  "do  farther  present  that  the 
said  Anderson,  •  •  •  on  the  day  and  year 
aforesaid,  with  force  and  arms,"  etc.,  "did 
unlawfully  and  willfully  fall,  omit,  and  neg- 
lect to  have  and  make  a  sufficient  fence  about 
the  cleared  ground  of  him,  the  said  Thomas 
Anderson,  nnder  cultivation,  at  least  flye 
feet  high,  there  being  no  navigable  stream 
and  no  deep  water  course  instead  of  such 
fence,  and  there  being  at  the  time  aforesaid 
no  stock  law  In  force  within  the  limits  of  said 
county  of  Edgecombe  within  which  said  land 
is  situated,  against  the  form  of  the  statute," 
etc.  "And  thereupon  the  following  Jurors 
[najmlng  them]  being  chosen,"  etc.,  "upon 
their  oath  say  that  the  defendant  owned  and 
was  in  the  possession  of  a  farm  situated  in 
said  county  of  Edgecombe,  whereon  he  cul- 
tivated and  grew  various  crops  during  the 
year  1887;  that  he  had  winter  crops  growing 
thereon  at  the  time  of  the  commission  of  the 
misdemeanor  wherewith  he  Is  charged;  that 
'said  farm  la  situated  within  the  stock-law  ter- 
ritory of  said  county,  and  has  been  so  sit- 
uated since  March,  1885;  that  during  the 
month  of  January,  1888,  one  3.  M.  Plttman 
owned  a  certain  hog,  which  he  permitted  to 
mn  at  large  within  said  territory;  that  said 
hog  came  upon  the  farm  of  the  defendant, 
and  did  damage  in  the  cultivated  fields  of  the 
defendant,  and  that  while  said  hog  was  so  at 
large  upon  the  farm  of  the  defendant,  doing 
damage,  the  said  defendant  took  up  said  bog, 
and  impounded  same,  during  the  month  of 
January,  as  aforesaid;  that  while  said  hog 
was  impounded  the  defendant  fed  same;  that 
the  defendant  refused  to  surrender  the  hog 
to  Plttman,  the  owner,  until  defendant  had 
been  paid  for  the  damage  done  by  said  bog, 
and  the  food  furnished  to  it  by  the  defend- 
ant; that  there  is  no  fence  of  any  kind  in- 
dosing  the  farm  of  said  defendant  and  bis 
cultivated  fields,  nor.  has  there  been  any  in- 
dosure  since  1885;  that  defendant  does  not 
permit  bis  stock  to  run  at  large;  that  de- 
fendant impounded  said  hog  because  he 
thought  he  bad  a  right  so  to  do.  But  wheth- 
er defendant  be  guilty  of  the  misdemeanor 
as  charged  in  said  indictment  against  him, 
the  Jnrors  are  altogether  Ignorant,  and  pray 
the  advice  of  the  court  thereupon.  And  if, 
upon  the  whole  niatter,"  etc.,  "it  shall  appear 
to  the  court  that  he  Is  g^ullty  in  law,  •  •  • 
then  they  find  him  guilty.  If  upon  the  whole 
matter  It  shall  appear  to  the  court  that  he 
is  not  gnUty,"  etc.,  "then  the  jnrors  find 
•  •  •  that  the  defendant  Is  not  guilty." 
"X7pon  considering  the' foregoing  the  court  is 
of  opinion  that  the  defendant  Is  g;ullty,  and 
directs  that  a  verdict  of  guilty  be  entered,  and 
that  defendant  be  fined  one  penny  and  costs." 
The  defendant  appealed  to  the  superior  court 


The  Judgment  of  ttie  superior  court  was  as 
follows,  viz.:  "This  cause  coming  mi  to  be 
heard  upon  appeal  from  the  Judgment  of  the 
circuit  court,  the  court  is  of  opinion  that  the 
act  of  1885  (diapter  106)  by  implication  repeal- 
ed section  2799  of  the  Code,  relating  to  fen- 
ces, as  to  Edgecombe  county;  that  the 
amendment  of  March  8,  1897  (chapter  SOI), 
does  not  have  the  effect  to  re-enact  that  aee- 
tlon;  that  Edgecombe  county,  being  in  stock- 
law  territory  generally  by  virtue  of  act  1885 
(chapter  106),  the  said  section  of  the  C!ode 
does  not  apply  to  It;  that  no  indictable  of- 
fense is  stated  in  the  bill,  bdng  an  offense 
when  committed  in  said  county;  that  upon 
the  special  verdict  the  defendant  is  not  guilty. 
Judgment  of  circuit  court  reversed.  Let  the 
proceedings  be  quashed,  and  defendant  go 
without  day,"  etc.  "[Signed]  Brown,  J." 
From  the  foregoing  the  state  appealed  to  the 
supreme  court 

A.  B.  Andrews,  Jr.,  and  The  Attorney  Gen- 
eral, for  the  State.  John  L.  Brldgers,  for  ap- 
pellee. 

FAIRCLOTH,  O.  J.  The  act  of  1885  (chap- 
ter 10B)  makes  It  a  mlsdeimeanor  for  any  per- 
son to  permit  his  or  her  live  stock  to  run  at 
large  In  the  county  of  Eldgeeombe,  and  the 
act  of  1897  (chapter  301)  amends  the  said  act 
of  1886  by  adding  after  the  word  "Edge- 
combe" the  words  "between  Marcb  the  1st 
and  December  the  31st"  The  tirst  act,  call- 
ed the  "Stock  Law  Act,"  relieved  every  plant- 
er from  keeping  a  lawful  fence  around  his 
farm,  as  required  by  the  Code  (section  2T99). 
Tike  defendant  is  indicted  for  falling  to  have 
such  fence  around  his  farm  on  the  20th  of 
January,  188a  The  case  hinges  upon  the 
effect  of  the  amending  act  of  1897  (chapter 
301).  The  contention  of  the  state  is  that  the 
amendment  repealed  the  act  of  1885  and  pnt 
the  Code  (section  2799)  in  operation,  on  the 
principle  that  the  repeal  of  the  statute,  re- 
pealing a  former  statute,  leaves  the  latter  in 
force.  We  cannot  adopt  that  view  In  this 
case.  The  amending  act  does  not  profess  to 
or  in  effect  repeal  the  first  statute.  We  think 
the  amendiment  must  be  taken  as  if  it  had 
been  Inserted  in  the  original  act,  uncovering 
or  excepting  the  period  from  December  Slst 
to  March  1st  In  England  the  common  law 
did  not  permit  stock  to  mn  at  large.  In 
this  country  the  conditions  were  so  different, 
owing  to  the  vast  forests,  and  the  small  num- 
ber of  acres  under  cultivation,  that  the  rule 
was  practically  changed,  and  by  common  con- 
sent the  custom  obtained  of  allowing  stock  to 
run  at  large.  It  was  rather  the  necessity  ot 
the  situation  than  a  rule  of  law,  and  this  cus- 
tom still  continues,  when  not  changed  by 
statute.  Our  court  has  frequently  recognized 
this  custom  in  the  various  Instances  in  which 
the  question  arose  In  different  forms.  Laws 
V.  Railroad  Co.,  62  N.  C.  468;  Morrison  v. 
Cornelius,  68  N.  C.  851;  Burgwyn  v.  Whit- 
field, 81  N.  O.  26&    Our  ooncloslon  therefore 
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la  tbat  the  judgment  at  the  anperior  conrt  up- 
on the  Bpedal  Terdict  wu  not  enoneoiu. 
Afflnmad. 

(US  N.  0.  6(7) 

STATE  T.  GODWIN  et  aL 

(Bnpreme  Court  of  North  Carolina.    Oct  10, 
1898.) 

Taxaiios  —  E^DATioN  Bbtwbbit  Poix  turn  Pbop- 
XKTT  Taxbs-^tatdtm— Partial  IstTALiDiTT— 
Ovnaaiui— Cbimikai,  Liabiutt— Oohmitutioh- 
AXi  Law. 

1.  Pub.  LaWB  1897.  e.  514.  proriding  for  the 
working  of  roads  in  Hertford  county,  and  levy- 
ing a  tax  for  that  pnrpoee  on  pr(H>erty  therein, 
falls  to  observe  the  constitntional  eanation  be- 
tween the  tax  «n  the  poll  and  the  tax  on  prop- 

2.  Where  the  enforcement  of  an  act  depend* 
entirely  on  a  tax  provided  by  one  section  of  it, 
and  that  section  ia  void  because  of  the  ille- 

GUty  of  the  tax,  the  entire  act  falto.     Pub. 
iws  1897,  e.  614. 

8.  Where  a  law  which  enjoins  performance 
of  a  duty  on  a  public  officer,  ana  makes  its 
neglect  criminal,  is  attempted  to  be  repealed 
by  a  statute  which  ia  unconstitntlonaL  and 
the  officer,  believing  in  good. faith  that  the  re- 
pealing act  ia  constitutional,  neglects  perform- 
ance of  such  duty,  he  ia  not  cruninally  liable. 

Appeal  from  anperior  conrt,  Hertford  coun- 
ty;  Norwood,  Jndge. 

H.  D.  Oodwln  and  others  were  indicted 
for  refuaal  to  perform  an  official  dnty,  and 
found  not  guilty,  and  the  aollcitor  for  the 
■tate  appeals.    Affirmed. 

The  Jury  returned  a  special  verdict,  as  fol- 
lows: "We  find  that  on  the  7th  day  of  March, 
1897,  the  general  assembly  passed  an  act  to 
provide  for  working  the  roads  of  Hertford 
county,  as  the  same  appears  In  chapter  514 
of  the  Public  Laws  of  North  Carolina  (Sess. 
1897),  and  which  said  act  Is  made  a  part  of 
this  finding.  That  on  the  first  Monday  In 
June,  1897,  the  county  commissioners  of  Hert- 
ford cbun^  met  in  regular  session,  and,  after 
consultation  with  counsel  and  upon  advice, 
they  decided  that  the  said  act  was  inoperative 
and  void  and  unconstitutional,  because  the  act 
did  not  observe  the  constitutional  equation  of 
taxation;  and  at  the  said  meeting  the  connty 
commissioners  refused  and  declined  to  levy 
■aid  road  tax,  or  to  elect  the  officers  named 
In  the  act,  or  In  any  way  to  put  in  operation 
the  provision  of  the  said  act;  and  this  official 
decision  and  conduct  of  the  said  commission- 
ers was  known  to  each  of  the  defendants 
named  in  the  bill  of  Indictment  In  this  cause. 
That  the  commissioners  at  said  meeting  lev- 
led  the  full  constitutional  limit  of  taxation 
for  the  ordinary  and  necessary  expenses  of 
Hertford  connty,  and  this  was  known  to  the 
defendants.  That  on  the  1st  day  of  June, 
1807,  and  since  that  time,  they  have  all  been 
actlog  Justices  of  the  peace  in  3t  John's 
township.  In  Hertford  connty.  That  on  the 
first  Thursday  in  Angnst,  1897,  the  said  de- 
fendants, after  taking  the  advice  of  counsel, 
and  being  of  opinion  that  the  provisions  of  the 
general  lav  relating  to  pablic  roada  In  Hert- 


ford county  had  been  repealed  by  said  act, 
and  that  the  said  act  was  In  force,  declined 
and  refused  to  hold  the  meeting  required  by 
sections  2016  and  2016  of  the  Code,  and  also 
made  no  report  to  this  court  at  the  fall  term 
of  the  condition  of  the  roads  In  said  township. 
That  the  failure  of  the  said  defendants  to 
hold  said  meeting  and  to  make  the  said  re- 
port was  owing  to  the  fact  that  they  were 
advised  and  believed  that  their  duties  in  re- 
gard to  the  public  roads  of  Hertford  county 
had  been  taken  from  them  by  the  said  act, 
and  vested  In  the  officers  named  in  aaid  act; 
and,  being  ignorant  of  the  law,  the  Jury  say 
that  If,  upon  the  facta  as  above  stated,  the 
conrt  is  of  opinion  that  under  the  law  these 
defendants  are  grullty,  the  Jury  find  them  all 
gnllty  as  charged;  and  if  the  court  is  of  opin- 
ion that  under  the  law  the  defendants  are 
not  gnllty,  then  the  Jury  find  that  all  the  de- 
fendants are  not  guilty."  The  Judgment  of 
the  conrt  was  that  the  defendants  were  not 
guilty.    The  solicitor  tor  the  state  appealed. 

B.  B.  Wlnbome  and  the  Attorney  Genoal, 
for  the  State.  Francia  D.  Winston,  toe  appel- 
lees. 

MONTGOMERT,  J.  Hie  defendants  were 
Justices  of  the  peace,  and  by  virtue  of  their 
office  (Code,  i  2014)  wm«  a  board  of  suiMrvls- 
ors,'and  were  required  to  look  after  the  pub- 
lic roads  In  their  townships.  They  were  re- 
quired also  (Id.  (  2016)  to  hold  stated  meet- 
ings for  the  purpose  of  consulting  on  the  con- 
dition of  the  roads,  and,  by  section  2024  of  the 
Code,  io  make  to  the  superior  court,  at  term 
time,  an  annual  report  of  the  condition  of  the 
roads.  The  general  assembly  of  1897,  bi  chap- 
ter 6f4,  undertook  to  repeal  the  provisions  of 
the  Code,  above  referred  to,  as  to  Hertford 
connty,  and  to  impose  upon  others  the  duties 
required  of  the  defendants.  The  defendants, 
after  the  enactment  of  the  act  of  1807,  failed 
and  refused  to  discharge  the  duties  enjoined 
upon  them  under  the  provisions  of  the  former 
law  (the  Code),  and  they  were  Indicted  on 
account  of  such  failure  and  refusal.  The  act 
of  1807,  in  Its  entirety.  Is  contrary  to  the  pro- 
visions of  onr  state  constitution,  and  Is  there- 
fore void.  In  the  act  a  tax  for  making,  repair- 
ing, and  keeping  np  the  public  roads  of  Hert- 
ford county,  a  necessary  connty  exxjense,  was 
authorized  to  be  levied  upon  property  solely. 
The  constitutional  equation  between  the  tax 
on  the  poll  and  that  on  property  was  not  ob- 
served. It  was  contended  here  by  the  conn- 
sel  of  defendants  that  a  part  of  the  act  was 
In  conformity  with  the  constitution,  and  that 
such  part  should  be  upheld;  but,  upon  a  care- 
ful reading  of  each  of  its  provisions.  It  Is 
manifest  that  they  are  all  interdependent. 
The  county  commiasloners  had  refnsed  from 
the  beginning  to  act  under  the  law  of  1897, 
and  "hence  the  question  of  the  appointment  of 
the  officers  prescribed  by  that  act,  in  plac« 
of  the  defendants,  and  the  consequent  tf ect 
of  such  appointment,  does  not  arise.     Th» 
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wbole  act  appears  on  Its  face  to  be  one  com- 
mon plan  for  working  the  public  roads  of 
Hertford  county,  and  the  enforcement  of  Its 
provisions  depends  entirely  upon  the  tax  pro- 
vided for  in  the  flrst  section,  and,  that  sec- 
tion being  void  because  It  disregards  the 
equation  of  taxation  between  property  and 
the  poll,  the  whole  act  falls. 

The  question  for  decision,  then,  is,  Is  one 
who  Is  a  public  oflBcer  under  a  former  provi- 
sion of  law  compelled,  under  pain  of  indict- 
ment and  punishment,  to  perform  the  duties 
of  the  office  during  the  time  when  there  was 
on  the  statute  books  a  subsequent  act  uncon- 
stitutional in  all  of  Its  provisions?  The  matter 
Is  SB  Important  one,  both  to  the  public  and 
to  the  individual.  With  us,  public  office  is  a 
public  trust,  and  public  officers  are  merely 
the  agents  of  the  people.  This  fundamental 
principle  of  republican  government  may  not 
always  be  recognized  by  the  officer,  but  it  is 
nevertheless  the  true  theory.  When  the  peo- 
ple, through  their  representatives,  create  a 
pobllc  office,  and  prescribe  the  duties  of  the 
officer,  the  people  act  for  the  common  good, 
and  the  Incumbent  of  the  office  Is  the  mere 
Instrument  used  for  the  general  welfare.  His 
gain  or  profit  Is  not  In  contemplation  of  the 
lawmakers.  The  public  Interest  is  the  chief 
consideration.  What  an  anomalous  state  of 
things  would  we  have,  then.  If  a  person  be- 
lieving himself  to  be  a  public  officer,  because 
of  the  discharge  of  the  duties  which  he 
thought  he  owed  to  the  public,  should  after- 
wards be  indicted  and  punished  because  the 
courts  had  held  the  act  which  created  the  of- 
fice and  prescribed  its  duties  to  be  against 
the  provisions  of  the  constitution  and  void! 
Such  a  proposition  would  be  equivalent  to  de- 
claring that  the  individual  officeholder  must 
be  wiser  than  the  whole  people,  represented 
In  their  general  assembly.  Such  a  proposition, 
to  us,  seems  opposed  to  every  Idea  of  Justice. 
It  could  not  be  true.  The  criminal  law  can- 
not be  Invoked  to  punish  one  who  acts  as  a 
public  officer,— as  an  agent  of  the  people,— 
and  who  In  the  discharge  of  a  public  duty 
had  obeyed  an  act  of  the  lawmaking  power, 
even  though  the  law  be  unconstitutional,  un- 
less the  act  Itself  bad  required  the  committal 
of  a  crime,— a  thought  which  could  not  be  en- 
tertained for  a  moment.  And  it  makes  no 
difference  that  in  the  case  before  the  court 
the  defendants  are  Indicted  for  a  refusal  to 
perform  certain  duties  under  a  former  law  at- 
tempted to  be  repealed  by  a  subsequent  un- 
constitutional statute,  and  not  for  doing  pos- 
itive acts  under  an  unconstitutional  law.  The 
principle  is  the  same  in  both  cases.  The  de- 
fendants here  cannot  be  punished  under  the 
criminal  law  for  falling  and  refusing  to  per^ 
form  the  duties  of  an  office,  which  office,  and 
the  duties  pertaining  to  it,  had  been  sought 
to  be  repealed  by  a  subsequent  act  of  the  leg- 
islature, afterwards  declared  by  the  courts  to 
be  Tinconstitutional.  Until  the  subsequent 
statute  was  declared  to  be  unconstitutional  by 
competent  authority,  the  defendants,  under 


every  idea  of  Justice  and  under  our  theory 
of  government,  had  a  right  to  presume  that 
the  lawmaking  power  had  acted  within  the 
bounds  of  the  constitution,  and  their  highest 
duty  was  to  obey. 

It  is  not  necessary,  to  a  proper  determina- 
tion of  this  case,  to  go  into  the  realm  of  the 
effect  of  contracts,  executed  or  executory, 
made  by  a  person  dalmlng  to  be  a  public  of- 
ficer, but  where  there  Is  no  lawfully  created 
office.  The  counsel  for  the  prosecution  cited 
to  the  court,  in  support  of  his  position,  the 
case  of  Norton  v.  Shelby  Co.,  U8  U.  S.  425,  « 
Sup.  Ot  1121,  and  especially  to  that  portion 
of  the  opinion  wherein  it  was  declared  by  the 
court  that  "an  unconstitutional  act  Is  not  a 
law;  it  confers  no  rights;  it  imposes  no  du- 
ties; It  affords  no  protection;  it  creates  no 
office;  it  is,  in  legal  contemplation,  as  inop- 
erative as  though  it  bad  never  passed."  The 
opinion  in  that  case  was  rendered  uiran  the 
effect  of  an  executory  contract  made  by  one 
who  claimed  to  be  a  public  officer,  the  office 
having  been  created  without  authority  of  law. 
For  the  reasons  given  in  this  opinion,  the  case 
of  Norton  v.  Shelby  Co.,  supra,  does  not  apply 
to  the  facts  in  this  case.  Upon  the  special 
verdict  the  Judgment  of  the  court  below  was 
that  the  defendants  were  not  guilty,  and  the 
Judgment  Is  affirmed.    Affirmed. 


(5S  s.  C.  19S) 
RIDDLE  T.  REKSE. 
(Supreme  Court  of  South  Carolina.     Sept.  28, 
1898.) 

Ck>0RT8— JUKIgDICTION— RESIDBROa 

1.  Act  Feb.  25,  1887  (22  St  at  Large,  p.  SSA, 
establishing  C.  county,  and  declaring  that  "all 
suits  pendiiig  in  *  *  *  counties,  in  which  the 
defendants  reside  in  the  portions  of  said  coun- 
ties now  established  as  the  county  of  C,  •  •  • 
shall  be  transferred  to  the  calendars  of  the 
courts  of  the  county  of  C,"  and  declaring  Uiat 
the  act  shall  take  effect  "from  and  after  its 
passage,"  deprives  a  court  of  one  of  the  old 
counties  of  jurisdiction  of  such  an  action,  though 
the  defendant  consents  to  trial  by  it. 

2.  CHiange  of  residence  so  as  to  affect  Jariadie- 
tion  is  not  shown  by  the  mere  fact  of  defend- 
ant's arrest,  imprisonment,  and  escape. 

Appeal  from  common  pleas  circuit  court 
of  York  county;  O.  W.  Buchanan,  Jndge. 

Action  by  James  H.  Riddle,  administrator 
of  Charles  T.  Williams,  deceased,  against 
Marlon  R.  Reese.  Judgment  for  plaintiff. 
Defendant  appeals.     Reversed. 

Hart  &  Hart  and  Thos.  F.  McDow,  for 
appellant  Flnley  tc  Brice  aAd  Wm.  B.  Mc- 
Caw,  for  respondent 

McIVBR,  O.  J.  llils  action  was  brought 
by  plaintiff,  as  administrator  of  Charles  T. 
Williams,  suing  for  the  benefit  of  the  wlf« 
and  child  of  his  intestate,  to  recover  damages, 
from  the  defendant,  proportioned  to  the  In- 
jury resulting  from  the  death  of  his  bitestate, 
alleged  to  have  been  caused  by  the  wrongful 
act  of  the  defendant.  The  action  was  com- 
menced  on  the  6tb  ot   Blarcb,    1896,   and 
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was  tried  before  hia  honor,  Jndge  Bncbanan, 
and  a  Jury,  at  the  April  term  of  the  court  of 
common  pleas  for  York  county,  in  the  year 
1887,  and  resulted  In  a  verdict  for  the  plain- 
tiff, upon  which  Judgment  was  entered  on 
the  14th  of  April,  1897.  Prom  this  Judgment 
the  defendant  gave  notice  of  appeal,  based 
upon  sundry  exceptions  set  ont  In  the  record. 

Inasmuch  as  the  question  of  Jurisdiction 
has  been  raised,  it  will  be  necessary  first  to 
determine  that  question  before  we  can  look 
Into  the  merits;  tor,  if  It  shall  be  determined 
that  the  conrt  which  undertook  to  render  the 
Judgment  appealed  from  had  no  Jurisdiction 
to  try  the  case,  then  It  would  be  neither  neces- 
sary nor  proper  for  us  to  Inquire  whether 
there  were  any  errors  committed  In  the  prog- 
ress of  the  trial. 

It  Is  claimed  by  the  appellant  that  the  court 
of  common  pleas  for  York  county,  in  which 
the  case  was  tried,  had  no  Jurisdiction  to 
try  the  case,  because  by  the  act  to  establish 
Cherokee  county,  approved  25th  of  Febru- 
ary, 1897  (22  St.  at  Large,  p.  588),  it  was  ex- 
pressly declared,  in  the  tenth  section  of  said 
act,  "that  all  suits  pending  In  Spartanburg, 
Dnion  and  York  counties.  In  which  the  de- 
fendants reside.  In  the  portions  of  said  coun- 
ties now  established  as  the  county  of  Chero- 
kee, •  •  •  shall  be  transferred  to  the 
calendars  of  the  courts  of  the  county  of 
Cherokee,"  etc.,  and  that  the  defendant  be- 
ing a  resident  of  the  town  of  Blacksburg 
(which  Is  conceded  to  be  in  that  portion  of  the 
county  of  York  which  Is  now  embraced  with- 
in tbfe  boundaries  of  Cherokee  county),  as 
well  at  the  time  of  the  passage  of  said  act 
as  at  the  time  of  the  trial  of  this  case,  such 
trial  could  not  be  had  in  York  county,  but 
must  be  had  In  Cherokee  county.  If  it  be 
tme  that  the  defendant  was.  In  the  eye  of  the 
law,  a  resident  of  Blacksburg,  In  the  county 
of  Cherokee,  at  the  time  of  the  trial  of  this 
case,  which  was  confessedly  pending  at  the 
time  of  the  passage  of  the  act  of  1897,  above 
referred  to,  and  which  It  was  declared 
should  take  effect  "from  and  after  Its  pas- 
sage," then  the  court  of  common  pleas  for 
York  county  had  no  Jurisdiction  of  the  case, 
and  any  Judgrment  it  might  undertake  to  ren- 
der would  be  a  nullity,  for  want  of  Jurisdic- 
tion. Ware  v.  Henderson,  25  S.  C.  385, 
where  the  court  tised  the  following  lan- 
guage: "It  will  be  observed  that  the  lan- 
guage used  In  those  sections  In  regard  to  the 
place  of  trial  is  of  an  imperative  character,— 
'must  be  tried'  in  sections  144  and  145,  and 
'shall  be  tried'  In  section  146,— and  we  do  not 
see  by  what  authority  a  court  can  disregard 
such  an  imperative  mandate  from  the  law- 
making power.  This  language  clearly  im- 
plies that  a  case  cannot  be  tried  elsewhere 
than  In  the  place  appointed  for  the  purpose, 
unless  the  place  of  trial  be  changed  under 
section  147  of  the  Code;  and  therefore,  if 
tried  In  the  wrong  county,  the  trial  and  the 
Judgment  entered  therein  are  nullities  for 
want  of  Jurisdiction."    Here  the  act  of  1897 


contains  equally  imperative  terms,— "shall  be 
transferred,"— and  we  do  not  see  by  what  au- 
thority this  court  can  undertake  to  disregard 
this  Imperative  mandate  of  the  lawmaking 
power. 

It  Is  contended,  however,  that  the  defend- 
ant was  not  a  resident  of  Blacksburg,  in  the 
county  of  Cherokee,  either  at  the  time  of  the 
passage  of  the  act  of  1897  (25th  of  February, 
1897),  or  at  the  time  of  the  trial  (7th  of  April, 
1897),  because  it  appears  from  the  testimony 
of  E.  A.  Crawford,  ex  sherUF,  and  John  B. 
Logan,  the  present  sheriff,  of  York  county, 
that  the  defendant  was  in  Jail  in  York  county 
from  some  time  In  November,  1896,  until  the 
13tb  of  February,  1897,  when  he  escai)ed 
from  Jail;  and  the  contention  is  that  the  de- 
fendant had  thereby  lost  his  residence  In 
Blacksburg  (now  and  at  the  time  of  the  trial 
in  Cherokee  county),  which  It  Is  admitted 
was  previously  defendant's  place  of  resi- 
dence. This,  It  seems  to  us,  Is  a  very  ex- 
traordinary proposition.  The  idea  that  a 
person  can  be  said  to  have  changed  his  place 
of  residence  by  being  arrested  by  the  officers 
of  the  law,  and  confined  in  a  Jail,  and  there 
kept  by  the  authority  of  the  law  nntil  he 
succeeds  in  making  his  escape,  is  a  view 
which  we  cannot  accept  In  the  eye  of  the 
law,  the  place  of  a  person's  residence  is  to 
be  determined  by  his  own  act  and  consent, 
and  not  by  a  force  which  be  has  neither  the 
right  nor  the  power  to  resist.  The  question 
of  a  person's  place  of  residence  is  to  be  de- 
termined by  his  own  intention,  accompanied 
by  his  own  voluntary  act  Under  this  view, 
we  have  not  deemed  it  necessary  to  consider 
the  question  of  the  competency  of  the  tes- 
timony of  either  Crawford  or  Logan,  present- 
ed by  one  of  the  exceptions;  for  conceding 
its  competency,  for  the  purposes  of  this  in- 
quiry, It  is  very  clear  that  It  cannot  have  the 
effect  claimed  for  it  The  fact  being  con- 
ceded by  the  pleadings  that  the  defendant 
was  at  the  time  of  the  killing  of  Williams 
a  resident  of  the  town  of  Blacksburg,  then  In 
the  county  of  York,  but  now  and  at  the  time 
of  the  trial  In  the  county  of  Cherokee,  and 
there  being  no  evidence  that  the  defendant 
ever  changed  his  place  of  residence,  Blacks- 
burg must  still  be  regarded  as  his  place  of 
residence.  This  Is  undoubtedly  the  rule 
where  the  question  is  as  to  domicile.  Brad- 
ley V.  Lowry,  Speer,  Eq.,  at  page  14,  where 
Johnston,  Ch.,  In  delivering  the  opinion  of 
the  court,  uses  this  language:  "Nor  Is  there 
any  doubt  that  a  man's  abandonment  of  his 
domicile,  however  deliberate,  Is  no  destruc- 
tion of  it,  unless  he  shall  have  acquired  a 
new  one.  From  the  necessity  of  the  case, 
the  last  residence,  although  intentionally  and 
permanentiy  forsaken,  must  still  be  regarded 
as  his  domlcUe."  While  it  is  tme  that  this 
language  was  used  in  reference  to  tiie  ques- 
tion of  domicile,  and  whUe  It  may  possibly 
be  true  that  more  strictness  Is  required  In 
determining  a  question  of  domicile  than  In 
determining  a  mere  question  of  residence. 
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yet  the  reaBon  of  the  rule  aboTe  atated— "the 
necessity  of  the  case"— applies  with  equal 
force  to  the  latter  as  well  as  to  the  former. 
Accordingly,  we  And  a  cose  cited  In  the  notes 
to  page  123  of  21  Am.  &  Eng.  Ene.  Law, 
holding  that  "the  residence  of  a  person  hav- 
ing been  shown  to  be  In  a  particular  place 
ta  presumed  to  continue  there  until  ttie  con- 
trary is  proved."  Cbalne  v.  Wilson,  1  Bosw. 
673. 

Again,  it  Is  contended  that  Inasmuch  as  the 
court  of  common  pleas  for  York  county  had 
Jurisdiction  of  the  case  when  the  action  was 
commenced,  on  the  6th  of  March,  1896  (prior 
to  the  pasiiage  of  the  act  of  1897,  establish- 
ing Cherol^ee  county,  and  transferring  this 
case  to  that  county  for  trial),  such  jurisdiction 
cannot  be  directed  by  any  subsequent  event 
This  may  be  so  far  as  the  subsequent  event 
depends  upon  or  arises  out  of  the  acts  or 
omissions  of  the  parties;  but  it  is  not  true 
that  a  subsequent  event,  arising  out  of  tiie 
acts  of  the  law,  cannot  change  the  Joriadictioii. 
On  the  contrary,  the  lawmaking  power  may 
at  any  time  make  such  changes  in  the  jnrla- 
dlctlon  of  its  severf^  courts  as  may  be  deem- 
ed best,  provided  the  constitutional  limita- 
tions are  not  transgressed,  of  which  there  to 
no  pretense  here.  See  Bz  parte  De  Hay,  8 
B.  O.  564,  and  Grant  v.  arant,  12  S.  C.  20. 
All  the  cases  cited  by  res^Tondent,  except  one, 
are  cases  in  which  It  was  claimed  that  the 
jurisdiction  once  vested  had  been  devested  by 
the  acts  or  omissions  of  the  parties,  and  not 
by  the  act  of  the  lawmaking  power.  The  ex- 
ception Is  the  case  of  U.  S.  r.  Dawaon,  15 
now.  467,  and  in  that  case  It  was  held,  not 
that  the  act  of  congress  conld  not  devest  the 
circuit  court  of  Jurisdiction  which  It  had  pre- 
viously acquired,  but  that  the  act  simply  em- 
powered the  district  court  therein  established 
for  the  Western  district  of  Arkansas  to  try 
such  a  case  as  that  in  question,  without  un- 
dertaking to  derest  the  Jurisdiction  of  the 
circuit  court 

Finally,  it  ia  contended  that  the  defendant, 
by  appearing  and  answering  and  announcing 
himself  as  ready  to  go  to  trial,  has  waived 
this  question  of  Jurisdiction.  As  we  under- 
stand It,  Jurisdiction  cannot  be  conferred  even 
by  actual  consent,  and  cannot  be  waived  by 
any  act  or  omission  of  the  parties.  .  On  the 
contrary,  the  question  may  be  and  has  been 
raised  for  the  first  time,  even  in  this  court 
State  V.  Penny,  19  S.  C.  218;  Ware  t.  Hen- 
derson, supra.  Indeed,  it  may  be  raised  by 
this  court,  without  any  motion  from  either  of 
the  parties.  Lowry  v.  Thompson,  2S  S.  O. 
41&  It  la  true  that  Jurisdiction  of  the  per- 
son may  be  waived;  but  this  Is  not  a  case  of 
that  character.  Inasmuch,  therefore,  as  the 
court  of  common  pleas  for  York  county  had 
been  deprived  of  Jurisdiction  to  try  this  case 
by  an  act  of  the  legislature  transferring  the 
case  to  the  court  of  common  pleas  for  Chero- 
kee county  before  the  trial  was  commenced.  It 
follows  that  all  the  proceedings  leading  up  to 
the  Judgment  and  the  judgment  Itself  are 


mere  nnllltlea,  for  want  of  Jurisdiction,  and 
must  be  so  declared.  This  being  our  view,  it 
is  not  only  unnecessary,  but  would  be  Improp- 
er, for  us  to  consider  the  various  questions 
presented  by  the  exceptions  as  to  alleged  er- 
rors in  the  rulings  and  Judgment  of  tbe  coort. 
The  Judgment  of  thia  court  is  that  the  judg- 
ment of  the  court  of  common  pleas  for  York 
comity  In  this  case  be  set  aside,  for  want  of 
Jurisdiction,  without  prejudice  as  to  the  mer- 
its, with  leave  to  cither  party,  if  so  adTlaed. 
to  have  the  case  transferred  to  the  proper 
court  for  trial. 


(53  S.  C.  210) 

OHiLMAN  T.  FLORIDA  CENT,  ft  P.  &.  00. 
(Supreme  Ooort  of  South  Carolina.    Sept.  SS, 

CisBiaaa  — EzBKn.ABT  Damaobs  —  EviSBXca  — 
Habmless  Ebrob— Bbtibv. 

1.  Exemplary  damages  can  be  recovM«d 
against  a  railroad  where  the  conduct<Mr  of  its 
paRsenger  train,  on  being  told  by  the  station 
agent  that  he  had  decked  plointllFs  baggage, 
but  bad  not  bad  time  to  g[et  him  a  ticket,  and 
that  plaintiff  would  pay  him  on  the  train,  told 
the  agent  to  sell  plaintiff  a  ticket,  and  he  would 
hold  Oie  train,  and  then,  when  they  were  in  the 
station  getting  the  ticket  wantonly  and  will- 
tully  caused  the  train  to  leave. 

2.  Error,  If  any,  in  allowing  plaintiff,  in  aa 
action  against  a  railroad  for  punitive  damages 
for  leaving  Iiim  at  station  from  whidi  he  want- 
ed to  take  a  train  home,  to  testify  as  to  what 
he  did  after  he  got  home,  is  harmless. 

5.  Allowing  plaintifl  to  answer  tbe  question, 
"How  can  you  estimate  your  feelings  m  dam- 
ages?" ia  not  error,  he  not  having  undertaken 
to  say  how  much  he  estimated  hia  damages  at, 
but  said,  "No  reasonable  amount  could  have 
bought  my  privilege  of  being  at  home  in  such  a 
ease." 

4.  The  conductor  of  a  train,  who  was  alleged 
to  have  willfully  left  plaintiff  at  a  station  from 
which  he  wished  to  take  the  train,  having  tes- 
tified as  to  witat  he  said  and  did,  there  was 
DO  error  in  refusing  to  allow  him  to  testify 
what  he  thought  or  supposed. 

6.  Refusal  of  new  trial  by  the  circuit  judge 
on  the  ground  of  want  of  evidence  to  support 
the  verdict  or  coccessive  damages,  cannot  be 
reviewed. 

Appeal  from  common  pleas  drcnlt  court  of 
Lexington  county;  D.  A.  Townsend,  Judge. 

Action  by  R.  B.  OUlman  against  the  Florida 
Central  &  Peninsular  Railroad  Company. 
Judgment  for  plaintiff.  Defendant  appeala 
Affirmed. 

Paragraphs  2  to  7,  Inclusive,  of  the  com- 
plaint, are  as  follows: 

"(2)  That  at  Denmark,  a  station  on  the  line 
of  said  railroad,  now  in  Bamberg  county,  but 
then  In  Barnwell  county.  In  the  state  afore- 
said, at  8  o'clock  on  the  morning  of  the  28d 
day  of  October,  1897,  the  plaintiff,  on  reach- 
ing the  said  station  at  Denmark,  applied  to 
the  station  agent  of  the  defendant  for  a  tick- 
et to  Richmond,  Va.,  whereupon  the  said  sta- 
tion agent  informed  the  plaintiff  that  the  train 
going  to  Columbia,  8.  O.,  was  then  approach- 
ing the  station  from  Savannaii,  Oa.;  tliat  be 
would  not  have  time  to  deliver  him  the  ticket, 
but  would  check  hia  baggage  to  Oolumhia: 


Digitized  by 


Google 


8.  a) 


GILLMAN  T.  FLORIDA  CENT.  A;  P.  B.  00. 


226 


tbftt  be  could  pay  the  conductor  of  said  train 
his  fare  to  Columbia,  S.  C,  at  which  place  he 
could  procure  a  ticket  to  Richmond,  Va. 

"(3)  That  plaintiff  then  and  there  Informed 
Bald  station  agent  of  the  defendant  that  his 
sister  was  lying  dead  In  the  city  of  Rich- 
mond, Va.,  and  that  it  was  of  ,the  utmost  Im- 
portance for  him  to  go  on  the  train  of  the  de- 
fendant, which  was  then  approaching  said  sta- 
tion at  Denmark. 

"(4)  That  Immediately  upon  the  arrival  of 
said  train  at  said  station  the  plaintiff  board- 
ed It,  and  deposited  his  sample  case  and  grip 
sack  In  the  flrst-clasa  car  of  said  train,  and 
the  said  station  agent,  who  had  checked  plain- 
tiff's baggage,  came  to  the  platform  of  one  of 
the  cars  of  said  train  on  which  the  conductor 
of  said  train  of  cars  was  standing,  and  In- 
formed said  conductor,  who  was  the  agent 
and  servant  of  the  defendant,  and  acting 
within  the  scope  of  his  authority  as  such 
agent  and  servant,  that  he  had  been  imable 
to  give  the  plaintiff  a  ticket,  but  had  checked 
his  baggage  to  Columbia,  and  that  plaintiff 
would  pay  said  conductor  his  fare  to  Colum- 
bia; and  being  Informed  that  plaintiff  was  on 
his  way  to  Richmond,  Va.,  and  how  Impor- 
tant It  was  for  plaintiff  to  go  on  said  train  of 
cars  in  order  to  reach  Richmond  at  the  earliest 
possible  moment,  the  said  conductor  then  and 
there  directed  the  said  station  agent  to  sell 
plaintiff  a  ticket  to  Richmond,  saying  that 
said  train  was  on  time,  that  he  was  In  charge 
of  n,  and  would  hold  It  there  antU  plaintiff 
could  go  with  said  station  agent  to  tbe  office, 
set  the  ticket,  and  get  on  said  train. 

"(5)  That  under  the  direction  and  Instruc- 
tion of  said  conductor,  who  was  in  charge  of 
said  train  of  cars  as  agent  and  servant  as 
aforesaid,  this  plaintiff  got  off  of  said  cars, 
and  went  to  the  office  of  said  station  agent, 
and  procured  a  ticket  to  Richmond,  Va.,  pay- 
ing said  station  agent  the  sum  of  $18.46  for 
the  same,  and  Immediately  returned  to  the 
place  where  the  train  was  standing  when  he 
left  it. 

"(6)  That,  before  the  plaintiff  could  procure 
said  ticket  and  return  to  the  place  where  he 
left  said  train  of  cars,  the  said  conductor  of 
said  train  of  cars,  being  the  agent  and  serv- 
ant of  the  defendant,  and  acting  within  the 
scope  of  his  authority  as  such  agent  and  serv- 
ant, wrongfully,  wantonly,  and  wtUfulIy  caus- 
ed said  train  of  cars  to  leave  said  station  for 
Columbia,  S.  0.,  at  a  rapid  rate,  carrying 
away  plaintiff's  baggage,  sample  case,  and 
grip  sack,  and  left  plaintiff  at  said  station, 
without  any  provocation  whatsoever. 

"(7)  That  by  reason  of  the  wanton  and  wlll- 
fnl  conduct  of  the  agent  and  servant  of  the 
defendant,  as  is  berelBbefore  set  forth,  and 
in  getting  this  plaintiff  off  saM  train  and  leav- 
ing Um  as  aforesaid,  this  plaintiff  was  delay- 
ed, greatly  inconvenienced,  and  humiliated, 
WBS  insulted,  and  Us  feelings  Injured,  was 
subjected  to  further  expense  in  trying  to 
rettch  Ridunond,  and  was  othervHse  Injured, 
to  his  damage  nineteen  hundred  dollars." 
81  S.B.-U 


C.  J.  C.  Hutsoh  and  Wm.  H.  Lyies,  fur  ap- 
pellant. George  Tillman  Graham  and  Patrick 
Henry  Nelson,  for  respondent. 

McIVBR,  0.  J.  Inasmuch  as  the  first  ques- 
tion raised  by  this  appeal  Is  whether  there 
was  error  In  overruling  the  demurrer  Interpos- 
ed upon  the  ground  that  the  facts  stated  In 
the  coihplalnt  are  not  sufficient  to  constitute 
a  cause  of  action,  it  will  be  necessary  for  the 
reporter  to  set  forth  in  his  report  a  copy  of 
so  much  of  the  complaint  as  states  facts  of 
the  case,  to  wit,  paragraphs  2,  S,  4,  5,  6,  and 
7.  If  the  facts  there  alleged  be  true,— and 
they  must  be  taken  to  be  so,  in  conslderlns 
the  sufficiency  of  the  demurrer,— it  seems  to 
us  that  the  case  of  Samuels  v.  Railroad  Co., 
35  8.  C.  483,  14  S.  E.  943,  conclusively  shows 
that  the  facts  there  alleged  are  quite  suffi- 
cient to  sustain  the  plalntlfTs  cause  of  action 
for  exemplary  damages;  and  it  seems  that 
both  parties,  as  well  as  the  trial  Judge,  treat- 
ed the  case  as  an  action  for  the  recovery  of 
exemplary  damages  only.  There  can  be  no 
doubt  that  when  a  railroad  company  receives 
a  charter  from  this  state,  or  even  when  It  has 
been  chartered  by  another  state,  and  allow* 
ed  to  exercise  Its  corporate  franchises  within 
the  limits  of  this  state,  it  assumes  certain  du- 
ties to  the  public,  accompanied  with  correlaF 
tlve  rights  on  the  part  of  the  public,  which 
duties  It  is  legally  bound  to  perform  on  the 
one  hand,  and  to  recognize  those  rights  on  the 
other.  When  such  a  corporation  assumes  the 
position  of  a  carrier  of  passei^ers  within  this 
state,  as  the  defendant  corporation  la  conced- 
ed to  have  done.  It  assumes,  among  other  du- 
ties, the  obligation  to  receive  and  carry  safe- 
ly and  promptly  all  persons  offering  them- 
selves for  transportation  to  and  from  the 
various  stations  along  the  line  of  its  road; 
and  when  the  plaintiff  offered  himself  as  a 
passenger  from  Denmark,  one  of  defendant's 
stations,  to  be  carried  to  Columbia,  the  ter- 
minus of  defendant's  road,  and  thence  to 
Richmond,  Va.,  by  connecting  lines,  he  had  a 
right  to  be  received  as  a  passenger,  and  af- 
forded every  necessary  and  proper  facility 
for  reaching  his  destination  comfortably, 
safely,  and  promptly,  provided  he  complied 
with  the  reasonable  regrulations  of  the  com- 
pany for  that  purpose;  and  be  also  had  a 
right  to  ask  for  and  obtain  from  the  officers 
and  agents  of  the  defendant  company  all  nec- 
essary information  to  enable  him  to  accom- 
plish his  purpose.  If,  therefore,  the  plaintiff 
was  deprived  of,  or  hindered  In  obtaining,  the 
enjoyment  of  his  legal  right  by  the  wniful 
default  of  the  officers  or  agents  of  the  com- 
pany intrusted  with  the  performance  of  the 
duties  resting  upon  the  company,  or  by  their 
wanton  or  reckless  disregard  of  the  rights  of 
the  plaintiff,  he  certainly  would  have  a  cause 
of  action  against  the  company,  not  only  to 
recover  damages  for  any  pecuniary  loss  he 
might  thereby  sustain,  but  also  for  exemp- 
lary damages^  as  a  pimlahment  for  such  wHl- 
fnl  and  wanton  disregard  of  plaintiff's  legal 
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rights.  Inasmuch  aa  plaintiff  la  not  snlng  for 
any  consequential  or  special  damages,  the  ab- 
sence of  any  allegation  in  the  complaint  of 
any  snch  damages  cannot  affect  the  questiMi; 
the  claim  being  for  exemplary  damages  which 
arose  Immediately  out  of  the  alleged  miscon- 
duct of  defendant's  officers  and  agents. 

The  demurrer  having  been  overruled,— prop- 
erly, as  we  have  seen,— testimony  was  intro- 
duced by  both  parties,  no  motion  for  a  non- 
suit having  been  made,  and  the  case  was  sub- 
mitted to  the  Jury  under  the  charge  of  the 
circuit,  and  a  verdict  was  rendered  in  favor 
of  plaintiff  for  the  som  of  |1,600.  Thereupon 
the  defendant  moved,  on  the  minutes,  for  a 
new  trial  (1)  because  there  was  no  evidence 
which  would  Justify  the  Jury  In  rendering  a 
verdict  for  punitive  damages;  (2)  because  the 
damages  awarded  by  the  Jury  were  excessive. 
This  motion  having  been  refused,  and  Judg- 
ment entered  upon  the  verdict,  the  defendant 
appeals  upon  the  several  grounds  set  out  In 
the  record. 

The  first  two  grounds.  Imputing  error  to  the 
circuit  Judge  in  overruling  the  demurrer,  hav- 
ing already  been  disposed  of,  need  not  be  far- 
ther considered. 

The  third  gronnd  complains  of  error  In  al- 
lowing the  plaintiff  to  testify  as  to  what  be 
did  after  be  got  baclc  to  Richmond.  This,  it 
seems  to  us,  was  harmless  error,  if  error  at 
all.  At  most.  Its  only  effect  would  be  to  ag- 
gravate, not  the  damages  which  plaintiff  sus- 
tained, but  the  damages  which  defendant 
would  pay  by  reason  of  the  misconduct  of  its 
servants,  as  a  punishment  for  their  willful  or 
wanton  default,  and  in  that  view  It  would  be 
competent 

The  fourth  ground  imputes  error  to  the  cir- 
cuit Judge  in  allowing  plaintiff  to  say.  In  an- 
swer to  the  question,  "How  can  you  estimate 
your  feelings  in  damages?"  "No  reasonable 
amount  could  have  bought  my  privilege  of 
I>eing  at  home  in  such  a  case."  We  do  not  see 
any  error  In  thia  He  did  not  undertake  to 
say  how  much  he  estimated  his  damages  at 
Indeed,  his  answer  showed  that  he  could  not 
make  any  estimate  of  the  amount 

The  fifth  and  sixth  grounds  Impute  error  In 
not  allowing  the  witness  Brock,  who  seems  to 
have  been  the  conductor  of  the  train  which 
plaintiff  desired  to  take,  to  say  what  he 
thought  or  supposed.  There  was,  clearly,  no 
error  in  this.  The  witness  was  allowed  to 
say  what  he  said  and  did,  and  certainly  what 
was  in  his  own  mind,  and  not  communicated 
to  any  one,  was  not  competent  testimony. 

The  seventh,  eighth,  ninth,  and  tenth 
grounds  complain  of  error  on  the  part  of  the 
circuit  Judge  In  what  he  said  to  the  Jury  In 
regard  to  exemplary  damages.  These  grounds 
are,  practically,  based  upon  the  same  theory 
aiMn  which  the  demurrer  was  rested,  and 
what  he  said  to  the  Jury  was.  In  fact,  nothing 
more  than  the  legitimate  consequence  of  his 
mllng  as  to  the  demurrer,  and,  as  we  have 
concurred  In  that  ruling,  these  grounds  must 
be  overruled. 


The  eleventh  and  twelfth  grounds  complain 
of  error  In  refusing  the  motion  for  a  new 
trial.  Ever  since  the  case  of  Steele  t.  Rail- 
road Co.,  11  S.  C.  589,  and  the  case  of  State 
V.  Cardoza,  Id.  195,  we  think  It  should  be  re- 
garded as  settled.  In  this  state,  that  this  conrt 
has  no  Jurisdiction  to  review  the  action  of  a 
circuit  Judge  in  refusing  a  motion  for  a  new 
trial,  either  upon  the  ground  of  want  of  evi- 
dence to  sustain  the  verdict  or  for  excessive 
damages.  The  Judgment  of  this  court  is  that 
the  Judgment  of  the  circuit  court  be  afflrmedL 


(SS  B.  C.  2ZX) 

McDANIBL  T.  ADDISON  ct  aL 

(Supreme  CSoart  of  Sonth  Carolina.     Sept  28, 

1898.) 

TmB  TO  Ahbvbb— RsLisr  fbom  DnrAOi/r— 

DlSCBSTIOS. 

Refasal  to  allow  answer  after  the  time  lim- 
ited therefor  cannot  be  said  to  l>e  an  abuse  of 
the  court's  discretion,  under  Code  Civ.  Proc.  { 
195,  to  so  allow  it,  though  a  meritorious  defenw 
be  shown,  where  defendant  says  that  he  did  not 
understand  he  was  required  to  answer,  and  was 
unfamiliar  with  law  practice,  but  called  within 
20  days  to  see  a  lawyer,  who  was  away,  and 
immediately  went  to  see  tiim  again  on  receipt 
of  letter  from  a  person  whom  he  Iiad  asked  t» 
inform  him  of  retnm  of  the  lawyer;  the  affida- 
vit ot  plaintiff's  attorney  being  that  defendant 
had  tiad  considerable  experience  in  Imsinesa  and 
law  matters,  and  tliat  a  person  had  told  him  that 
t>efore  time  to  answer  he  liad  informed  defend- 
ant he  must  answer  within  20  days,  thongh  such 
person  made  affidavit  that  he  had  not  so  told  de- 
fendant or  plaintiff's  attorney. 
Pope,  J.,  dissenting. 

Appeal  from  common  pleas  circuit  court  of 
Greenwood  county;  James  Aldrlch,  Judge. 

Action  by  Lucius  McDaniel  against  K  8. 
Addison  and  others.  From  an  order  denying 
motion  of  defendant  B.  S.  Addison  to  be  al- 
lowed to  answer  after  default  he  appeals. 
Afllrmed. 

Sheppards  &  Grler,  for  appellant  Oiles 
&  Magill,  for  respondent 

McITER,  C.  J.  This  Is  an  appeal  from  an 
order  of  his  honor.  Judge  Aldrlch,  reftising  a 
motion  on  behalf  of  the  appellant  (the  other 
defendants  not  participating  therein)  for 
leave  to  answer  after  the  expiration  of  the 
20  days  allowed  for  that  purpose.  The  con- 
ceded facts  are  that  appellant  was  served 
with  a  copy  of  the  summons,  wliich  was  in 
the  usual  form,  together  with  the  complaint 
on  the  6th  day  of  July,  1897,  and  that  appel- 
lant served  no  answer  within  20  days  from 
that  date.  Within  a  short  time  after  the  ax- 
piratlon  of  the  20  days,  the  appellant,  through 
his  attorneys,  applied  to  the  attorney  for 
plaintiff,  to  consent  to  the  filing  of  his  an- 
swer, which  was  refused.  On  the  Ist  of  Sep- 
temlter,  1897,  appellant  through  his  attor- 
neys, gave  notice  of  a  motion,  to  be  made  at 
the  next  ensuing  term  of  the  court,  for  leare 
to  serve  the  answer,  stating  In  the  notice  that 
the  motion  would  be  made  on  tlie  affidavit  ot 
the  appellant,  hia  proposed  answer,  together 
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with  the  aflldaylt  of  W.  P.  Greene  and  W. 
O.  Chaiee,  Esqs.,  attorneys  at  law,  copies  of 
which  were  served  with  the  notice  of  the  mo- 
tion. This  motion  was  heard  by  Judge  Ald- 
rlch,  on  the  30th  of  November,  1897,  upon 
the  paper  above  stated,  and  upon  the  affida- 
vit of  E.  8.  F.  Giles,  Esq.,  attorney  for  plain- 
tiff, submitted  on  behalf  of  the  plaintiff.  At 
the  bearing,  his  honor  granted  an  order  refus- 
ing the  motion.  On  the  2d  of  December,  1897, 
appellant  applied  for,  and  obtained,  a  re- 
bearing  of  the  motion,  at  which  rehearing  the 
motion  was  heard  on  the  same  i>apers  above 
mentioned,  and  three  additional  affidavits 
submitted  on  behalf  of  appellant  The  mo- 
tion was  again  refused  by  an  order  bearing 
date  2d  of  December,  1897;  and  from  this  or- 
der the  present  appeal  is  taken,  upon  the  sev- 
eral grounds  set  out  in  the  record,  which  need 
not  be  stated  here,  as  they  substantially 
raise  the  single  question  whether  there  was 
an  abuse  of  discretion  In  refusing  the  motion. 

The  motion  is  based  upon  section  195  of  the 
Code  of  Civil  Procedure,  which  provides, 
among  other  things,  that  the  court  may,  "in 
its  discretion,  and  upon  such  terms  as  may 
be  Just,  allow  an  answer  or  reply  to  be  made, 
or  other  act  to  be  done,  after  the  time  limited 
by  this  Code  of  Procedure,  or,  by  an  order, 
enlarge  such  time."  It  Is  manifest,  there- 
fore, from  the  express  terms  of  the  statute, 
that  a  motion  of  this  character  is  addressed  to 
the  discretion  of  the  circuit  court,  and  Is  not, 
therefore,  ordinarily  applicable;  for  as  was 
said  by  the  lata  Chief  Justice  Simpson,  in 
Tmett  V.  Rains,  17  S.  C.  «1,  and  quoted  with 
approval  In  the  very  recent  case  of  Mlcbal- 
son  v.  Rountree  (S.  0.)  29  S.  K.,  at  page  67: 
"As  a  general  rule,  where  a  court  or  Judge  is 
Invested  with  power  to  be  exercised  at  discre- 
tion, such  power  is  absolute,  and,  when  exer- 
cised, it  Is  flnaL  From  the  very  meaning  of 
the  tenn  and  the  nature  of  the  power,  discre- 
tion l8  unlimited.  It  Is  bounded  by  no  rule 
except  the  good  sense  and  Integrity  of  the 
party  empowered  to  exercise  It,  and,  in  the 
absence  of  an  express  right  to  appeal.  It  nec- 
essarily follows  that  its  exercise  Is  unappeal- 
able." While  this  is,  undoubtedly,  the  gen- 
eral role,  our  cases,  some  of  which  have  been 
cited  in  the  argument  of  counsel,  recognize, 
at  least,  one  exception,  and  that  Is  where 
there  has  been  an  abuse  of  discretion.  Of 
course,  this  court  would  not  assume  that 
any  circuit  Judge  has  been  guilty  of  abuse 
of  discretion  confided  to  him  by  law;  and 
hence,  whenever  an  appeal  has  been  taken 
upon  this  ground,  the  burden  rests  upon  the 
appellant  to  show  that  there  has  been  abase 
of  discretion. 

In  the  light  of  these  prlndples,  we  wUI  pro- 
ceed to  examine  the  papers  npon  which  the 
drcnlt  Jndge  acted  In  this  case,  all  of  which 
are  set  out  in  the  "case,"  and  have  been 
caiefnlly  examined.  The  pleadings  used  at 
the  bearing  do  not,  it  seems  to  ns,  throw  any 
light  iqKm  the  question  which  we  are  called 
upon  to  determine;  tat,  where  a  party  makes 


an  earnest  effort  to  repair  his  default  In  an- 
swering, we  wonld  be  disposed  to  assume 
that  the  defendant  had,  or,  at  least,  suppos- 
ed he  had,  a  good  defense  to  the  action 
brought  against  him;  but  the  question  before 
the  circuit  Judge  was  whether  he  had  made 
such  a  showing  as  would  Justify  him,  In  the 
exercise  of  his  discretion,  in  allowing  defend- 
ant to  repair  an  admitted  default  in  making 
his  defense  at  the  time  and  in  the  manner 
plainly  and  distinctly  prescribed  by  law;  and 
the  question  before  this  court  is  whether  the 
circuit  Judge  has  abused  the  discretion  con- 
fided to  him.  With  this  view  we  will  pro- 
ceed to  examine  the  showing  made  by  ap- 
pellant In  the  first  affidavit  of  the  appel- 
lant be  says  that,  when  the  summons  and 
complaint  were  served  upon  him,  "he  read 
the  same,  but  did  not  understand  that  It  was 
required  of  him  to  Interpose  an  answer  there- 
to, but  was  honestly  of  the  belief  that  nothing 
by  him  was  to  be  done  nntll  the  fall  term  of 
the  court,  when  he  expected  to  have  his  at- 
torneys take  charge  of  the  same  for  him; 
that  the  deponent  has  spent  most  of  his  life 
far  removed  from  any  court-bouse  town, 
where  snch  matters  are  generally  discussed, 
and  Is  entirely  unfamiliar  with  such  matters, 
and  did  not  know  that  an  answer  bad  to  be 
filed  in  order  thdt  he  might  make  his  defense 
to  plaintiff's  alleged  cause  of  action."  He 
then  goes  on  to  reiterate  that  he  did  not  know 
it  was  necessary  to  file  an  answer,  and,  if  he 
had  known  or  even  suspected  as  much,  he 
woula  not  have  allowed  the  time  to  pass,  but 
would  immediately  have  taken  the  papers  to 
his  attorneys,  to  be  by  them  attended  to,  and 
denies  that  his  default  was  due  to  any  care- 
lessness or  neglect,  but  solely  to  his  lack  of 
knowledge  and  proper  understanding  of  the 
papers  served  upon  him.  He  also  avers  that 
he  has  a  good  defense  to  the  action,  as  set 
forth  In  his  proposed  answer.  The  only  oth- 
er affidavit  submitted  on  behalf  of  appellant 
at  the  first  hearing  Is  that  of  Messrs.  Greene 
and  Chafee,  In  which  they  say  they  are  prac- 
ticing attorneys  at  the  Greenwood  bar,  and 
that,  after  reading  the  appellant's  proposed 
answer,  they  are  of  opinion  that  a  good  de- 
fense Is  stated  therein.  On  the  other  hand, 
the  affidavit  of  E.  S.  F.  Giles,  Esq.,  was 
submitted  on  behalf  of  plaintiff.  In  which, 
among  other  things,  he  says  that,  soon  after 
the  time  for  answering  had  expired,  he  had 
a  conversation  with  the  defendant  F.  Y.  Coop- 
er, who  expressed  great  surprise  that  Addi- 
son had  failed  to  answer,  adding  "that  the 
said  Addison,  soon  after  the  summons  and 
complaint  were  served  upon  him,  tried  to 
persuade  him,  the  said  F.  V.  Cooper,  to  as- 
sist him  In  the  employment  of  counsel  to  an- 
swer said  complaint;  that  the  defendant  F. 
v.  Cooper  told  B.  S.  Addison  that  he  was 
bomb  proof  and  Independent  of  execution, 
that  nothing  could  be  made  out  of  him  on  a 
Judgment;  and  he  advised  the  defendant  Ad- 
dison to  answer  the  said  complaint  within 
twenty  days,  and  told  him  that  he  did  not  ex- 
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pect  to  bother  about  It,  and  that  be  would 
pay  no  part  of  any  attorney's  fee."  Mr. 
Giles  further  states  that  he  Is  informed  and 
believes  that  Addison  "is  a  man  of  consid- 
erable education,  of  large  experience  in  bnsl-. 
nes8  matters,  and  superior  advantages  tot  a 
man  not  engaged  in  the  practice  of  law;  that 
be  was  raised  at  Edgefield  Coturt  House,  where 
be  resided  for  a  long  time,  and  intermarried 
with  a  daughter  of  the  late  John  U  Addison, 
Esq.,  one  of  the  most  distinguished  members 
of  the  Edgefield  bar;  that  the  said  E.  S.  Ad- 
dison afterwards  lived  for  a  long  time  at 
Ore^ivllle  Court  Houae;  that  tiie  said  E.  S. 
Addison  has  had  considerable  experience  In 
legal  proceedings";  and  naming  among  oth- 
er cases  In  which  he  was  concerned,  the  re- 
cent case  of  Addison  v.  Sugette  (S.  0.)  28  S. 
E.  54S.  Upon  this  showing  It  was  not  sur- 
prising that  Judge  Aidrich  refused  the  mo- 
tion when  It  was  first  heard,  for  the  only 
ground  upon  which  it  rested  was  the  mere  as- 
sertion that  he  did  not  li:now  that  it  was  nec- 
essary for  him  to  answer  within  20  days, 
cvhen  the  summons,  which,  it  is  admitted, 
was  In  the  usual  form,  so  plainly  and  explicit- 
ly Informed  him  that  it  was  necessary  for  him 
to  answer  within  20  days  that  It  Is  Impossible 
to  conceive  how  a  person  of  the  most  ordinary 
Intelligence  could  fail  to  undBrstand  so  plain 
a  requirement,  much  less  a  person  of  Mr. 
Addison's  Intelligence  and  business  expe- 
rience In  legal  matters.  Besides,  according 
to  the  affidavit  of  Mr.  Giles,  be  was  express- 
ly told  by  Cooper  that  he  had  to  answer  with- 
in 20  days;  and  It  may  be  that  the  drcnlt 
Judge  inferred  from  the  statement*  made  In 
the  affidavit  of  Mr.  Giles  that  the  real  rea- 
son why  Addison  delayed  answering  was  for 
the  purpose  of  getting  some  one  of  the  de- 
fendants to  assist  him  In  employing  counsel 
to  defend  the  case.  If  so,  that  was  an  In- 
ference from  the  testimony  which  this  court 
haa  no  power  to  review. 

But  It  aeenu  that  the  drcnlt  Judge,  upon 
a  simple  motion,  without  any  showing  for 
that  purpose,  so  far  as  appears,  granted  the 
appellant  a  rehearing  of  his  motion.  This, 
certainly,  not  only  does  not  Indicate  any  dla- 
positlon  on  the  part  of  the  circuit  Judge  to 
abuse  bis  discretion,  but,  on  the  contrary, 
shows  a  desire  to  allow  the  appellant  every 
possible  opportunity  to  relieve  himself  from 
the  efTect  of  his  admitted  default  Accord- 
ingly, the  motion  was  again  heard  on  the 
same  papers  used  at  the  former  hearing,  to- 
gether with  three  additional  affidavits  sub- 
mitted on  behalf  of  the  appellant.  These 
three  additional  affidavits  must  therefore  be 
considered.  The  first  Is  that  of  F.  Y.  Cooper, 
In  which  he  controverts  the.  statement  made 
In  the  affidavit  of  Mr.  Giles  hereinabove  set 
forth,  In  BO  far  as  it  represents  flte  conversa- 
tion between  Cooper  and  Addison;  saying 
that,  while  he  did  have  a  conversation  with 
Mr.  Giles,  "he  made  no  reference  to  Mr.  Ad- 
dison, and,  If  Mr.  Giles  so  understood  de- 
poivent^  he  la  mistaken."    He  then  goes  on 


to  say  that  he  recalls  the  fact  that  ICr.  Addi- 
son stated  to  deponent  that  he  did  not  brieve 
be  was  required  to  answer  the  complaint  an- 
til  court,  but  stated  that  he  was  on  his  way 
to  see  his  attorneys,  and  have  them  take 
charge  of  the  case;  and  that  this  conversa- 
tion took  place  before  the  20  days  had  ex- 
pired. How  the  dicuit  Judge  undertook  to 
reconcile  these  conflicting  statements  of 
Giles  and  Cooper,  or  whose  version  of  tbe 
matter  be  accepted,  we  have  no  means  of 
knowing.  At  all  events,  that  was  a  ques- 
tion exclusively  for  tbe  circuit  Judge,  and 
not  for  US.  We  will  only  say  that  it  Is  diffi- 
cult to  conceive  how  Mr.  Giles  could  have 
been  mistaken.  His  version  must  have  been 
either  true  or  manufactured  out  of  whole 
doth,  and  the  mild  contradiction  of  Cooper 
does  not  seem  well  calculated  to  overthrow 
the  testimony  of  Giles,  which.  If  accepted  by 
the  circuit  Judge,  wonld  go  far  towards  Justi- 
fying his  conduslon.  Next  comes  tbe  affi- 
davit of  Maner  L.  Rice,  In  which  he  says 
that  some  time  in  the  month  of  July,  1897 
(whether  before  or  after  the  20  days  had  ex- 
pired he  does  not  say),  he  met  Addison,  who 
told  him  that  he  wanted  to  see  Mr.  Grier, 
and,  when  told  that  Mr.  Qrler  was  ont  of 
town,  said  that  he  wanted  to  see  him  about 
this  suit,  and  after  saying  that  he  did  not 
feel  that  be  had  done  plaintiff  any  wrong, 
etc.,  had  some  talk  with  deponent  as  to  what 
was  the  proper  time  to  look  after  the  matter. 
Deponent  very  properly  advised  him  to  see 
his  lawyers,  and  do  what  they  said.  There- 
upon appellant  asked  deponent  to  see  Mr. 
Grier  as  soon  as  he  returned,  and  to  let  him 
know  what  was  necessary  to  be  done.  This 
deponent  does  not  say  that  he  saw  Mr.  Grier, 
as  requested,  or  that  he  let  appellant  know 
what  was  necessary  to  be  done.  He  does  not 
even  say  that  he  agreed  to  do  so.  The  only 
other  additional  affidavit  Is  that  of  appellant. 
In  which,  after  reiterating  the  statements 
made  in  his  first  affidavit  as  to  his  lack  of 
knowledge  as  to  the  requirements  of  the  sum- 
mons, adds  that,  some  time  before  the  time  of 
answering  had  expired,  he  came  to  Green- 
wood, for  the  purpose  of  consulting  bis  a& 
tomeys  as  to  this  case,  but  learning  that  Mr. 
Grier,  the  attorney  whom  he  desired  to  con- 
sult, was  out  of  town,  he  was  unable  to  do  so; 
"that,  a  few  days  after  this,  deponent  receiv- 
ed a  letter  from  M.  L.  Bice,  who,  at  the  re- 
quest of  deponent,  had  consulted  with  de- 
ponent's attorneys,  to  the  effect  that  he  must 
answer  the  said  complaint  within  20  days; 
that,  immediately  upon  the  receipt  of  this  let- 
ter, deponent,  at  great  personal  inconvenience, 
went  to  the  office  of  his  attorneys.  In  the 
town  of  dreenwood,  and  banded  them  the 
summons  and  complaint  herein,  and  had  them 
to  attend  to  the  same."  Whether  this  was  be- 
fore or  after  the  expiration  of  the  20  days  is 
not  stated.  If  before,  the  answer  should  have 
been  then  served,  and  no  reason  Is  stated 
why  it  was  not  If  after,  then  that  fact 
should  have  been  stated.    It  la  troa  that  thla 
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affiant  goed  on  to  state  that,  though  he  did 
not  know  it  was  necessary  for  blm  to  answer 
ruMl  court,  yet.  If  bis  attorney  had  not  been 
absent,  the  answer  would  hare  been  served 
In  time,  as  he  went  to  his  office  for  the  express 
purpose  of  having  him  to  attend  to  this  mat- 
ter, and  but  for  his  absence  it  would  have 
been  attended  to.  This,  manifestly,  refers  to 
the  appellant's  first  visit  to  Greenwood,  when 
Mr.  Grler  was  absent,  and  not  to  his  second 
visit,  when  Mr.  Grler  was  not  absent;  for 
affiant  says  he  "went  to  the  office  of  bis  at- 
torneys in  the  town  of  Greenwood,  and  hand- 
ed them  the  summons  and  complaint  here- 
in." It  will  be  observed  that  in  this  second 
affidavit  the  appellant  does  not  deny  the  state- 
ments made  in  the  affidavit  of  Mr.  Giles,  as 
to  hia  education,  large  experience  in  busi- 
ness matters,  and  superior  advantages,  and 
his  experience  in  legal  proceedings,  together 
with  his  long  residence  at  Edgefield  and 
Greenville  Ckturt  Houses,  which,  according  to 
the  statements  made  in  appellant's  first  af- 
fidavit, are  places  where  legal  proceedings  are 
generally  discussed,  all  of  which  tends  to  re- 
but the  Idea  Intended  to  be  conveyed  in  bis 
first  affidavit  that  he  was  entirely  unfamiliar 
with  legal  proceedings,  to  such  an  extent  that 
he  did  not  even  kno'^r  that  it  was  necessary 
to  answer  a  complaint  within  20  days,  al- 
though the  summons,  which  he  says  he  read, 
explicitly  Informed  hipi  of  that  fact  If  he 
did  read  it,  he  must  have  read  it  In  the  most 
careless  manner.  Legal  process  and  other  pa- 
pers are  served  upon  parties  for  the  express 
purpose  of  informing  them  what  is  required 
of  tbem;  and,  if  they  pay  no  attention  to  the 
contents  of  such  papers,  they  must  take  the 
consequences  of  their  own  folly  w  careless- 
ness. It  seems  to  us,  therefore,  after  a  care- 
ful examination  of  this  case,  that  the  appel- 
lant has  utterly  failed  to  show  any  abuse  of 
discretion  on  the  part  of  the  circuit  Judge; 
and  hence  his  appeal  must  be  dismissed. 

It  has  been  most  earnestly  contended  by  the 
seaious  counsel  for  appellant  that  the  ques- 
tion whether  there  has  been  abuse  of  discre- 
tion in  a  case  of  this  kind  should  be  resolved 
by  the  inquiry  whether  the  refusal  of  such  a 
motion  will  result  in  manifest  injustice.  We 
cannot  recognize  any  such  test  The  law  has, 
in  Ihe  plainest  terms,  prescribed  certain  re- 
quirements, one  of  which  is  that  a  failure  to 
answer  the  complaint  within  20  days  entitles 
the  plaintiff  to  a  judgment  by  default;  and, 
If  a  defendant  falls  to  comply  with  this  plain 
and  simple  requirement  he  must  take  the 
consequences,  even  though  they  may  result 
in  what  some  persons  would  call  manifest  in- 
justice. It  might  be  said  that  whenever  a 
defendant  is  sued  upon  an  unjust  or  unfound- 
ed claim,  and  he  faihi  to  comply  with  the  re- 
quirements of  the  law,  without  such  an  ex- 
cuse aa  would  be  recognised  as  sufficient  by 
the  court,  whereby  Judgment  by  defknlt  goes 


against  him,  he  suffers  great  injustice,  and. 
If  that  were  the  test  of  statutory  tequlre- 
ments,  would  become  entirely  futile,  and  the 
statute  would  be  practically  repealed.  This 
case,  in  one  of  its  features,  is  very  much  like 
the  case  of  White  v.  Coleman,  38  8.  C.  656, 
17  S.  E.  21,  where  a  married  woman,  having 
failed  to  answer  to  an  action  brought  against 
her,  applied  to  the  court  for  leave  to  answer 
after  the  time  had  expired,  upon  the  ground 
"that  she  was  ignorant  of  the  requirements  of 
the  law,  and  very  much  occupied  with  her  do- 
mestic duties,  and  so  neglected  to  employ  an 
attorney  in  time."  But  her  application  was 
refused  by  the  circuit  judge,  and  upon  appeal 
this  court  held  that  there  was  no  abuse  of 
discretion,  and  the  appeal  was  dismissed.  8o 
also,  it  is  not  unlike  the  case  of  Sullivan  v. 
Shell,  36  S.  0.  678,  Ifi  S.  E.  722,  in  another 
of  its  features,  where  the  defendant  relied 
upon  a  friend  to  deliver  the  summons  with 
which  he  had  been  served  to  his  attorney 
with  Instructions  to  appear  and  plead  pay- 
ment which  his  friend  failed  to  do  in  time, 
and  it  was  held  that  deponent  was  not  entitied 
to  relief,  under  section  105  of  the  Code,  as  no 
excusable  neglect  was  shown.  This  Is  a 
stronger  case  against  the  appellant  than  that 
just  dted,  for  here  the  defendant  did  not 
leave  the  summons  and  complaint  with  Mr. 
Rice,  with  the  request  that  be  deliver  the 
same  to  Mr.  Grler  as  soon  as  be  returned, 
but  simply  requested  Mr.  Rice  to  see  the  at- 
torney, and  write  him  what  it  was  necessary 
for  him  to  do.  The  present  case  differs  mate- 
rially from  the  case  of  Vam  v.  Green  (S.  0.) 

27  S.  H.  862,  in  which  the  circuit  judge  re- 
fused a  motion  for  continuance  where  both 
of  the  counsel  were  sick  and  unable  to  con- 
duct the  case,  upon  the  ground  that  It  was 
his  custom— "which  custom  had  not  the  sanc^ 
tion  of  law"— to  require  clients  to  employ 
other  counsd  where  the  counsel  engaged  were 
too  sick  to  conduct  the  case.  Held,  that  It 
was  error  of  law  on  the  part  of  the  circuit 
Judge  to  allow  his  discretion  to  be  controlled 
by  such  custom.  Nothing  of  the  kind  ap- 
pears in  this  case.  Nor  do  we  see  the  appli- 
cation of  the  cases  of  Latimer  v.  Latimer,  42 
S.  C.  206,  20  S.  B.  158,  and-Hill  v.  Hill  (S.  C.) 

28  a  B.  809,  and  other  cases  cited  by  appel- 
lant; for  they  decide  nothing  more  than  the 
conceded  and  well-settled  rule  that  a  motion 
addressed  to  the  discretion  of  the  circuit  court 
cannot  be  reviewed  by  this  court,  unless 
abuse  of  such  discretion  appears.  In  this 
case  nothing  of  the  kind  appears.  On  the 
contrary,  there  was  testimony  before  the  dr- 
cult  judge  which,  if  believed  by  him  (and  he 
alone  was  to  Judge  of  that),  might  well  have 
warranted  his  conclusion.  The  judgment  of 
this  court  is  that  the  order  appealed  from  b* 
affirmed. 

POPB,  J„  dlssentinf. 
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SANDALL   T.    ATLANTA    MOT,    LIFBJ 

INS.  CO. 

(Supreme  Conrt  of  South  Garoliua.     Sept.  28, 

1898.) 

I21BDIU.1ICS    CoMPANiia  —  Stats    RsouLATtOKS  — 

Pesaltt—  Complaint— Oblioatios 

of  contkaot8. 

1.  Complaint  to  recoxer  penalty  declared  by 
Act  March  2,  1897  (22  St  at  Large,  p.  461), 
against  foreign  insurance  companies  for  trans- 
acting business  in  the  state  without  complying 
with  the  requirements,  is  sufficient  without  the 
formal  statement  that  the  offense  was  against 
the  form  of  any  statute;  the  statute  being  set 
out,  and  the  fact  of  defendant's  doing  business 
without  compliance  therewith. 

2.  The  remedy  for  indefiniteness  and  nncer* 
tainty  in  allegation  of  complaint  for  recovery 
of  penalty,  as  to  the  time  and  place  of  offense, 
is  not  by  demurrer,  but  by  motion  to  make 
more  definite. 

3.  It  is  no  violation  of  the  contract  clause  of 
the  United  States  constitution  for  a  state,  aft- 
er allowing,  without  condition,  a  foreign  insur- 
ance company  to  do  business  in  the  state,  to 
impose  conditions  on  its  continuing  to  do  busi- 
ness. 

Appeal  from  common  pleas  circuit  court  of 
Lexington  county;  J.  C.  Klugh,  Judge. 

Action  by  F.  L.  Sandall  against  the  Atlan- 
ta Mutual  Life  Insurance  Company.  Judg- 
ment for  defendant  Plaintiff  appeals.  B»- 
yersed. 

G.  T.  Graham  and  P.  H.  Nelson,  for  appel- 
lant   Jo&n  T.  Sloan,  for  respondent 

McIVER,  O.  J.  This  Is  an  action  to  recover 
the  penalty  Imposed  upon  any  Insurance  com- 
pany or  association  transacting  any  business 
In  this  state  without  complying  with  the  con- 
ditions required  by  the  act  of  2d  of  March, 
1897  (22  St.  at  Large,  p.  461).    The  action  was 

commenced  on  the day  of  August,  1887, 

and  was  called  for  trial  at  September  term, 
1897,  of  the  court  of  common  pleas  for  Lex- 
ington county.  An  oral  demurrer  was  Inter- 
posed, upon  the  ground  that  the  facts  stated 
In  the  complaint  were  not  sufSclent  to  con- 
stitute a  cause  of  action;  And,  in  conformity 
to  rule  18  of  the  circuit  court,  the  points 
wherein  the  complaint  was  alleged  to  be  in- 
sufficient were  stated  in  writing,  as  follows: 
"(1)  That  the  supposed  offense  Is  not  alleged 
to  have  been  committed  against  the  form  of 
any  statute  or  statutes  of  tbe  United  States. 
(2)  That  it  does  not  state  tbe  time  and  place 
of  tbe  commission  of  the  supposed  offense. 
(8)  Because  the  contract  set  out  In  the  com- 
plaint was  entered  Into  prior  to  the  passage 
of  the  act  of  1897,  and  Is  not,  therefore.  In 
violation  of  said  act"  After  argument,  liis 
honor,  Judge  Klugh,  granted  an  order  sus- 
taining the  demurrer  and  dismissing  the  com- 
plaint, wltii  costs.  After  the  Judge's  con- 
clusion was  announced,  but  before  tbe  said 
order  was  signed,  the  plaintiff  moved  for 
leave  to  amend  his  complaint,  wbicb  was  re- 
fused. Tbe  plaintiff  appeals  upon  tbe  sev- 
eral grounds  set  out  in  tbe  record,  which, 
practically,  raise  bat  two  questions:  (1) 
Whether  there  was  error  in  sustaining  the  de- 


murrer; "(2)  whether  there  was  error  In  re- 
fusing the  application  to  amend. 

To  determine  the  first  question,  two  In- 
quiries are  presented:  (1)  What  facts  are  al- 
leged in  the  complaint;  (2)  whether  tbe  facts 
there  alleged  are  sufficient  to  constitute  a 
cause  of  action  afforded  by  the  act  of  189". 
To  these  inquiries  above  must  we  confine  our 
attention;  for  we  cannot,  under  this  appeal, 
consider  any  of  the  points  raised  by  defend- 
ant's answer,  a  copy  of  which  Is  set  out  in 
the  "case."  Davis  y.  McDuffle,  18  S.  O.  495. 
See,  also,  Kennerty  t.  Phosphate  Co.,  17  8.  C 
411. 

What,  then,  are  tbe  facts  alleged  In  tbe  com- 
plaint: (1)  That  the  defendant  Is  a  corpora- 
tion created  by  the  laws  of  the  state  of  Geor- 
gia, "and  doing  business  in  the  state  of  Soutb 
Carolina."  (2)  That  the  defendant  is  an  in- 
surance company,  engaged  in  the  business  of 
life  and  accident  Insurance,  and  doing  busi- 
ness in  the  state  of  South  Carolina,  "and  is 
not  a  fraternal  order  or  lodge,  nor  mutual 
life  or  fire  Insurance  company  on  tbe  assess- 
ment plan,  incorporated  under  the  laws  of  the 
said  state  of  South  CaroUna."  (3)  That  tbe 
defendant  is  not  possessed  of  $100,(XX)  of 
surplus,  and  has  not  filed  with  the  comptrol- 
'ler  general  the  certificate  of  tbe  official  of 
some  other  state  of  the  United  States,  under 
his  hand  and  official  seal,  that  he  holds  on  de- 
posit or  In  trust,  for  the  benefit  of  all  tbe  policy 
holders  or  members  of  such  company  or  as- 
sociation, securities  worth  $100,000,  and  tbe 
said  defendant  has  not  deposited  with  tbe 
state  treasurer  valid  securities  aggregating 
$10,000.  (4)  That  the  plaintiff  is  a  citizen  of 
tbis  state,  and  has  a  policy  of  Insurance  In 
said  defendant  company.  Issued  on  the  10th 
day  of  July,  1894,  to  wit,  policy  No.  1,334. 
which  has  been  kept  up  by  payment  of  week- 
ly payments  or  premiums  since  that  date. 
(5)  That  the  defendant,  by  Its  conduct  as 
herein  set  forth,  has  violated  the  provisions 
of  the  act  approved  2d  of  March.  1897,  en- 
titled "An  act,"  etc,  giving  tbe  fuU  Utie  of 
said  act,  and  has  thereby  violated  section  3 
of  said  act,  giving  tbe  terms  of  said  section. 
In  totldem  verbis. 

If  these  allegations  be  true  (and  they  most 
be  talcen  to  be  so  In  considering  this  demurs 
rer),  then  it  la  clear  that  the  plaintiff  has  stat- 
ed In  his  complaint  the  facts  necessaiy  to  con- 
stitute a  cause  of  action  for  tbe  recovery  of 
the  penalty  Imposed  by  tbe  act  of  1887,  for  a 
violation  of  its  terms;  for  tbe  act  forbids  any 
Insurance  company,  except  fraternal  orders  or 
lodges,  and  mutual  life  or  inaiurance  compa- 
nies on  the  assessment  plan.  Incorporated  in 
this  state,  from  doing  business  in  this  state 
without  complying  with  tbe  provisions  of  tbe 
act,  designed  to  secure  to  tbe  citizens  of  this 
state  who  hold  policies  in  such  companies,  un- 
der a  penalty  to  be  recovered  by  any  citizen  of 
this  state  holding  a  policy  issued  by  any  such 
company,  by  an  action  in  any  court  of  compe- 
tent Jurisdiction  In  this  state.  And  the  allega- 
tions of  the  complaint  show  that  tbe  defend- 
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ant  U  an  Insurance  company  not  belonging  to 
any  of  the  classes  of  companies  or  associations 
exempted  from  tbe  operation  of  the  act;  that 
It  Is  doing  business  In  this  state  without  com- 
plying -with  the  requirements  of  the  act,  and 
Is  therefore  liable  to  the  penalty  Imposed, 
which  the  plalntlCT,  being  alleged  to  be  a  citi- 
zen of  this  state  holding  a  policy  issued  by 
the  defendant  company,  Is  expressly  authoriz- 
ed to  recover.  What  further  allegation  can 
be  necessary  we  are  unable  to  perceive.  The 
omission  of  the  purely  formal  allegation  that 
the  offense  Imputed  to  the  defendant  was 
against  the  form  of  any  statute  of  this  state 
Is  wholly  Immaterial;  for  while  such  technical 
formality  may  be  necessary  in  an  Indictment, 
or  perhaps  might  formerly  have  been  neces- 
sary under  the  previous  system  of  special 
pleading,  which  It  was  the  very  object  of  the 
Code  to  abolish,  and  to  substitute  therefor  a 
simpler  and  more  concise  form,  by  which  it  Is 
only  necessary  for  a  complaint  to  contain  "a 
plain  and  concise  statement  of  the  facts  con- 
stituting a  cause  of  action,  without  unneces- 
sary repetition,"  no  such  technicality  Is  requir- 
ed or  even  countenanced  by  the  reformed  sys- 
tem of  procedure. 

As  to  the  second  specification  of  deficiency 
In  the  allegations  of  the  complaint,— "that  It 
does  not  state  the  time  and  place  of  the  com- 
mission of  the  supposed  offense,"— It  seems 
to  us  that  this  Is  another  attempt  to  construe 
a  Code  pleading  by  the  technical  rules  applica- 
ble to  a  criminal  pleading.  Indeed,  the  alle- 
gations in  the  complaint  may  be  regarded  as 
Indicating  both  time  and  place  with  sufficient 
accuracy,  for  it  is  alleged  In  the  second  para- 
graph that  the  defendant  Is  doing  business 
within  this  state,  and  In  the  fourth  paragraph 
the  allegation  Is  that  the  policy  held  by  plain- 
tiff has  been  kept  up  ever  since  Its  date,  "by 
payment  of  weekly  payments  or  premiums." 
But,  even  If  these  allegations  should  be  re- 
garded as  too  Indefinite  and  uncertain,  the 
remedy  is,  not  by  demurrer,  but  by  a  motion 
to  make  the  allegation  more  definite. 

The  third  specification  upon  which  the  de- 
murrer rested— to  wit,  that  "the  contract  set 
ont  In  the  complaint  was  entered  into  prior  to 
the  passage  of  the  act  of  1897,  and  Is  not, 
therefore,  In  violation  of  said  act"— seems  to 
us  to  go  more  to  the  merits  of  the  case  than 
the  alleged  deficiency  In  the  complaint  The 
plalnUff  does  not  complain  that  the  defend- 
ant violated  the  act  of  1887  by  issuing  to  him 
a  policy  in  1884;  and  hence  we  do  not  perceive 
the  application  of  this  specification  to  the 
question  which  we  are  called  upon  to  deter- 
mine. TVe  suppose,  however,  that  the  real 
point  which  the  defendant  desired  to  make 
by  this  specification  Is  that  the  defendant 
having  been  permitted  by  this  state  to  do 
business  within  its  borders  at  the  time  the 
policy  was  Issued,  in  1884,  the  state  could 
not  afterwards,  by  the  act  of  1897,  Impose 
any  new  conditions  upon  Its  right  to  do  busi- 
ness in  this  state  without  violating  the  con- 
tract danae  of  the  constitution  of  the  Unit- 


ed States.  We  win  not  decline  to  consider  the 
question  In  this  aspect,  though  we  might  do 
so  under  our  rules  of  practice.  The  defend- 
ant, being  a  foreign  corporation,  can  only  exer- 
cise Its  corporate  powers  within  this  state  by 
permission,  either  express  or  Implied.  It  has 
no  legal  right  to  do  so,  but  Its  privilege  rests 
only  upon  comity.  Hence  this  state  may  ei- 
ther grant  or  refuse  a  license  to  a  foreign  cor- 
poration to  do  business  within  its  borders; 
and  the  grant  may  be  either  absolute  or  con- 
ditional, according  as  the  proper  authorities 
may  see  fit  to  determine.  Bank  v.  Earle,  IS 
Pet  519;  Paul  v.  Virginia,  8  WaU.  166;  Doyls 
T.  Insurance  C!o.,  94  U.  S.  635.  Hence  we  see 
no  reason  why  the  state  could  not  require  of 
the  defendant  company  a  compliance  with 
the  provisions  of  the  act  of  1887,  designed  sim- 
ply to  provide  a  security  for  Its  policy  hold- 
ers, who  are  citizens  of  this  state,  as  a  condi- 
tion of  Its  being  allowed  to  continue  to  do 
business  in  this  state. 

Having  reached  the  conclusion  that  there 
was  error  in  sustaining  the  demurrer  to  the 
complaint,  the  question  as  to  whether  there 
was  error  In  refusing  leave  to  amend  does  not 
arise,  and  need  not  be  considered.  The  Judg- 
ment of  this  court  Is  that  the  Judgment  of 
the  circuit  court  be  reversed,  and  that  the 
case  be  remanded  to  that  coort  for  a  new 
triaL 

(S3  S.  C.  216) 

THOMAS  V.  DEMPSEY  et  aL 

(Supreme  Coort  of  South  Carolina.    Sept.  28* 
1888.) 

Advbbsb  PossBssioN— Bvidbncb — Couuon 

'  SOCRCB  OW  TiTLS. 

1.  Testimony  of  plaintiff  In  action  for  land, 
commenced  June,  1897,  that  the  year  after 
death  of  T.  (1886)  she  learned  that  B.  &  Co., 
mortgagees,  had  put  the  land  np  for  sale,  and, 
being  informed  by  B.  that  she  must  pay  rent; 
she  did  so  to  keep  from  being  turned  out  and 
that  after  she  moved  out  two  or  three  years 
later,  the  property  was,  according  to  her  reieol- 
lection,  vacant  for  a  while;  and  the  testimony 
of  witness,  who  lived  with  her,  that  some  time 
In  June  or  July,  1887,  they  began  to  pay  rent; 
and  that  after  death  of  T.  they  had  liad  posses- 
sion by  permission  of  J.,  heir  of  T^— does  not 
show  possession  by  B.,  or  B.  &  Co.,  for  10 
years,  or,  if  so,  that  it  was  adverse  or  continu- 
ous for  the  whole  period. 

2.  Where  plaintiff  claimed  under  T.,  evidence 
that  defendant  took  a  mortgage  from  T.,  and 
demanded  a  certain  amount  in  satisfaction 
thereof,  and  thereafter  returned  the  property 
for  taxation  as  "from  T.,"  is,  in  the  absence 
of  more,  sufflcient  to  show  that  they  claimed 
under  a  common  source  of  titie. 

Apiteal  from  common  pleas  circuit  court  of 
Kershaw  county;  J.  O.  Klugh,  Judge. 

Action  by  Margaret  Thomas  against  Paul 
Dempsey  and  others.  Judgment  for  defend- 
ants.   Plaintiff  appeala    Reversed. 

Thos.  J.  lUrkland,  for  appellant  J.  T.  Hay. 
for  respondents. 

McIVER,  C.  J.  This  was  an  action  to  re- 
cover possession  of  a  parcel  of  land,  being  a 
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part  of  lot  No.  1,03S,  In  the  dty  of  Camden. 
The  plaintiff,  In  her  complaint,  after  alleging 
that  she  l8  seised  of  the  land  in  dispute,  and 
entitled  to  the  possession  thereof,  alleges  that 
the  defendant  Paul  Dempsey  la  In  possession 
by  bis  tenant,  Thomas  J.  Boykln,  and  with- 
holds the  possession  thereof  from  plaintiff; 
and  she  further  alleges  the  defendants  H. 
Baum  and  M.  Baum,  partners  as  Baum  Bros., 
claim  some  interest  In  the  land.  The  defend- 
ants Join  In  a  general  denial,  and  also  set  up 
the  plea  of  the  statute  of  limitations,  based 
upon  10  years'  possession  In  the  defendant  H. 
Baum,  alleging  that  Paul  Dempsey  holds  as 
tenant  o'f  H.  Baum.  At  the  close  of  the  tes- 
timony on  the  part  of  the  plaintiff,  the  de- 
fendants moTed  for  a  nonsuit  upon  the  fol- 
lowing grounds:  "That  plaintiff  had  failed 
to  trace  title  to  the  state,  or  to  show  twenty 
years'  possession  In  those  through  whom  she 
claimed;  that  auditor's  deed  had  not  been 
proved,  and  was  null  and  yold,  and  could  not 
constitute  claim  of  title;  that  plaintiff's  evi- 
dence showed  she  had  surrendered  posses- 
sion of  the  premises  to  Baum,  and  recogniz- 
ed him  as  owner  of  the  premises  more  than 
ten  years  before  institution  of  the  action." 
His  honor.  Judge  Klugh,  who  heard  the  case, 
at  September  term,  1897,  granted  the  motion, 
upon  the  ground  "that  by  plaintiff's  own 
showing  the  title  of  Baum,  one  of  the  de- 
fendants by  possession,  is  apparentiy  better 
than  that  of  the  plaintiff';  adding  that  the 
nonsuit  was  not  granted  upon  any  of  the 
grounds  submitted,  "except  the  one  that  H. 
Baum  appeared  to  have  been  In  possession 
for  ten  years."  The  plaintiff  took  due  excep- 
tion to  the  order  of  nonsuit,  ui>on  the  ground 
that  his  honor  erred  In  holding  that  H.  Baum 
had  been  shown  to  be  In  possession  for  10 
years.  In  accordance  with  the  proper  prac- 
tice, tiie  respondents  gave  notice  that.  If  this 
court  should  be  nnable  to  sustain  the  non- 
suit upon  the  ground  stated  by  the  circuit 
Judge,  they  would  ask  this  court  to  sustain 
the  nonsuit  upon  the  following  grounds:  "(1) 
That  the  plaintiff  failed  to  trace  back  a  title 
to  a  grant  from  the  state;  (2)  that  the  plain- 
tiff failed  to  show  a  continuous  possession 
of  twenty  years  In  herself,  or  those  under 
whom  she  claimed,  from  which  a  grrant  might 
be  presumed;  (3)  that  the  plaintiff  failed  to 
show  adverse  possession  in  herself,  or  ander 
any  person  under  whom  she  claimed,  for  ten 
years;  (4)  that  the  alleged  deed  of  Donald 
McQueen,  county  auditor,  to  Josle  L.  Chap- 
lin, was  Inadmissible  in  evidence,  in  the  ab< 
sence  of  legal  evidence  that  the  land  had  been 
forfeited  for  taxes,  and,  being  so  Inadmls- 
sible,  the  plaintiff  had  failed  to  establish  a 
claim  of  written  titie,  even  so  far  as  she 
claimed  to  go." 

This  appeal  thus  presenting  the  question 
whether  there  was  error  In  rendering  the 
Judgment  of  nonsuit.  It  will  be  necessary  to 
set  forth,  somewhat  in  detail,  the  testimony 
which  appears  in  the  "case,"  for  the  purpose 
of  aacertaialng— First,  whether  the  plaintiff 


had,  by  her  own  testimony,  shown  titie  ont 
of  herself  and  in  the  defendant  H.  Banxn,  as 
held  by  the  circuit  judge;  and,  second.  If  not, 
whether  the  plaintiff  had  failed  to  introduce 
any  testimony  tending  to  show  titie  In  her^ 
self.  In  any  of  the  modes  recognized  by  la'w. 

The  "case"  shows  that  the  present  action 
was  commenced  on  the  30th  of  June,  1897, 
and  therefore,  in  order  to  determine  the  first 
question,  the  inquiry  is  whether  the  testi- 
mony introduced  by  the  plaintiff  was  suffi- 
cient to  show  title  out  of  herself,  and  in  the 
defendant  H.  Baum,  by  adverse  possession 
for  the  period  of  10  years  prior  to  the  com- 
mencement of  this  action.  The  rule  is  'well 
settled  that,  where  the  question  is  whether  a 
party  has  acquired  titie  to  real  estate  by  ad- 
verse possession  for  a  period  of  10  years,  such 
possession  must  be  clearly  proved  and  shown. 
Holmes  T.  Rochell,  2  Bay,  487;  Harrington  v. 
WUkins,  2  McCord,  289,  where  it  is  said  the 
character  of  the  possession  is  a  question  for 
the  Jury;  Cantey  v.  Piatt,  Id.  260;  Porter  v. 
Kennedy,  1  McMul.  354;  HUl  v.  Saunders,  6 
Rich.  Law,  62;  Abel  t.  Hutto,  8  Rich.  Law, 
42.  Under  this  rule.  It  is  clear  that  there 
was  error  in  holding  that  the  plaintiff,  by 
her  testimony,  had  shown  that  the  titie  was 
in  H.  Baum  by  adverse  possession.  The  only 
testimony  to  show  that  Baum  ever  had  been 
In  possession  of  the  lot  In  question.  In  any 
shape  or  form.  Is  to  be  found  In  the  f (lowing 
statement  made  by  the  plaintiff:  "Some  time 
the  next  year,  I  think,  after  Mr.  B.  D.  Thom- 
as' death,  I  learned  that  Baum  &  Co.,  who 
had  the  mortgage,  had  put  np  the  lot  for 
sale,  and  Mr.  Baum  sent  ns  word  we  must 
pay  rent.  We  did  not  know  how  It  was,  and 
to  keep  from  being  turned  out,  as  we  tiiought, 
we  paid  rent,— five  dollars  a  month.  We 
made  it  at  first  by  sewing.  Then  Mrs.  Ma- 
lone's  pension  money  helped,  and  we  rented  a 
part  of  the  lot  a  while  to  Tom  Lee.  The  rent 
was  paid  in  at  the  store  of  Baum  and  Stein 
to  the  bookkeeper  generally.  I  think  it  was 
paid  sometimes  to  Mr.  Stein  at  the  desk.  It 
was  some  time  In  the  year  after  Mr.  R.  D. 
Thomas  died  we  begran  to  pay  rent  I  don't 
remember  the  time  of  the  year.  We  stayed 
on  the  lot  between  two  and  three  yean  after 
Mr.  Thomas  died,  I  believe,  and  moved  out, 
as  the  rent  was  hard  for  ns  to  keep  up.  The 
lot  was  vacant  a  while  after  we  left  It,  ac- 
cording to  my  recollection,"— and  in  the  fol- 
lowing testimony  of  Mrs.  Caroline  Outlaw, 
who  was  the  slater  of  the  plaintiff,  and  who, 
with  another  sister,  Mrs.  Malone,  went  to 
live  on  the  lot  Just  after  the  death  of  B.  D. 
Thomas,  which  occurred  In  1888:  "That  some 
time  In  1887  she  and  Miss  Thomas  and  Mrs. 
Malone  began  to  pay  rent  to  Baum  &  Co. 
Thinks  they  began  to  pay  in  June  or  July, 
1887.  They  heard  the  place  had  been  sold, 
and  feared  they  would  be  turned  out  after 
the  rent  was  demanded  of  them.  They  held 
the  lot  after  the  death  of  R.  D.  Thomas  by 
permission  of  Joim  H.  Thomas,  who  lived  hi 
Marltx>rough  county,  and  was  0BI7  belr  of 
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R.  D.  Tbomaa."  It  aeems  to  ns  that  this  tes- 
timony l8  not  only  Insufficient  to  show  that 
either  Banm  or  Baum  &  Go.  had  such  adverse 
possession  for  a  period  of  10  years  as  wonld 
give  him  title,  but  does  not  even  tend  to  show 
that  fact  Even  assuming  that  Baum's  pos- 
session commenced  when  the  plaintiff  and  her 
sisters  commenced  to  pay  rent  under  the  ap- 
prehension of  being  ejected,  the  testimony 
leaves  it  altogether  uncertain  when  that  oc- 
curred; one  of  the  witnesses  saying  that  it 
was  some  time  in  the  year  after  the  death  of 
R.  D.  Thomas,  which  was  the  year  of  1886, 
and  the  other  witness  saying  that  she  thought 
they  began  to  pay  rent  in  Jnne  or  July,  1887. 
If  it  was  In  July,  then  the  10  years  had  not 
expired  when  this  action  was  commenced. 
Besides,  there  was  no  testimony  whatever 
even  tending  to  show  that  Baum's  possession 
(If,  indeed,  he  can  be  said  to  have  any)  was 
either  continuous  or  adverse  for  the  whole 
period  of  10  years,  which  wonld  be  necessary 
to  give  him  title.  On  the  contrary,  the  testi- 
mony tends,  not  only  to  show  that  the  lot 
was  vacant  for  a  while  after  the  plaintiff  and 
her  sisters  left  It,  some  two  or  three  years 
after  the  death  of  R.  D.  Thomas,  in  1886,  but 
also  that  the  defendant  Boykln  was  in  posses- 
sion of  it,  and  had  been  for  abont  18  months, 
as  the  tenant  of  the  defendant  Paul  Demp- 
sey,  and  there  Is,  nothing  in  the  testimony  to 
connect  Dempsey  with  Banm.  The  Jadg- 
ment  appealed  from  cannot,  therefore,  be  sus- 
tained upon  the  ground  upon  which  the  cir- 
cuit Judge  rested  his  conclusion,  expressly  de- 
clining to  rest  It  upon  any  of  the  other 
grounds. 

We  suppose,  however,  that  the  defendants 
have  the  right,  under  the  case  of  Tutt  v. 
Railway  Oo.,  20  S.  0.  110,  to  ask  this  court 
to  sustain  the  Judgment  of  nonsuit  upon  oth- 
er grounds,  provided  due  notice  has  been 
given,  as  it  has  been  here.  We  will,  there- 
fore, proceed  to  consider  whether  the  Jadg- 
ment  of  nonsuit  can  be  sustained  upon  any  of 
the  additional  grounds  stated  In  the  record 
and  set  forth  above.  In  considering  these 
grounds,  It  must  be  remembered  that  a  plain- 
tiff in  an  action  to  recover  possession  of  real 
estate  may  establish  his  title  and  right  to  re- 
cover in  several  different  ways:  (1)  By  pro- 
ducing a  grant  from  the  state  for  the  land  in 
dispute,  and  connecting  himself  with  such 
grant  by  a  regular  chain  of  paper  title;  (2) 
by  proving  such  possession  in  himself,  or 
those  under  whom  he  claims,  as  will  author^ 
tee  the  presumption  of  a  grant;  (3)  by  show- 
ing that,  before  the  commencement  of  his  ac- 
tion, he  had  acquired  title  by  adverse  pos- 
session for  the  requisite  period  of  time;  (4) 
by  showing  that  both  he  and  the  defendant 
dalm  nnder  a  common  source  of  title,  In 
which  case  It  Is  not  necessary  to  go  beyond 
sncb  common  source  of  title,  and  the  only 
question  is  as  to  which  party  can  show  the 
superior  title  from  the  common  source.  So 
that,  if  plaintiff  succeeds  in  showing  his  title 
In  elt£ier  of  these  modes,  he  has  a  right  to  re- 


cover, even  though  he  may  fkll  to  show  title 

In  either  of  the  other  three  modes. 

The  practical  inquiry,  therefore,  In  this 
case.  Is  whether  the  plaintiff  has  failed  to 
make  such  prima  facie  showing  of  title  as 
wonld  Justify  the  court  in  granting  the  non- 
suit; or,  to  put  the  Inquiry  In  a  more  precise 
form,  has  the  plaintiff  Introduced  any  compe- 
tent evidence  tending  to  prove  her  title  in  ei- 
ther of  the  four  modes  above  indicated.  As- 
suming, for  the  purposes  of  this  inquiry,  but 
not  deciding,  that  the  plaintiff  has  failed  to 
introduce  any  competent  evidence  tending  to 
show  title  in  her  by  any  one  of  the  three 
modes  first  above  stated,  yet  it  seems  to  us 
that  she  did  introduce  competent  evidence 
tending  to  show  title  in  her  by  the  fourth 
mode,  and  therefore  there  was  error  in  ren- 
dering the  Judgment  of  nonsuit  The  evi- 
dence offered  to  show  that  both  parties  claim- 
ed under  a  common  source  of  title  was  as  fol- 
lows: The  tax  return  of  H.  Baum  &  Co., 
made  by  H.  Baum,  18th  February,  1888,  on 
which  the  following  entry  was  made:  "Lot 
and  house  east  of  Broad  street  from  R.  D. 
Thomas,"— which  tended  to  show  that  Baum 
returned  this  property  for  taxes  as  property 
derived  from  R.  D.  Thomas,  as  there  was  no 
evidence  tending  to  show  that  R.  D.  Thomas 
ever  owned  any  other  property  in  Camden 
than  the  lot  in  question,  and  there  was  direct 
evidence  that  this  lot  had  been  conveyed  to 
R.  D.  Thomas.  Next,  there  was  evidence 
that  Baum  &  Co.  took  a  mortgage  on  the  lot 
In  question,  on  the  16th  February,  1886,  to  se- 
cure the  payment  of  $1S0,  with  power  of 
sale,  from  R.  D.  Thomas,  and  that  the  plain- 
tiff "offered  to  pay  the  mortgage  to  Mr. 
Baum,  but  he  demanded  $400."  This,  In  the 
absence  of  any  evidence  whatever  tending  to 
show  that  Baum  claimed  the  title  to  the  lot 
from  any  other  source,  was  certainly  suffi- 
cient to  require  the  case  to  go  to  the  Jury,  as 
was  held  In  Martin  ▼.  Ranlett,  6  Rich.  Law, 
641,  recognized  and  followed  In  Smythe  v. 
Tolbert,  22  S.  O.  ISa  The  facts  of  the  case 
of  Martin  v.  Ranlett  so  far  as  they  affect  the 
question  as  to  a  common  source  of  title,  are 
very  much  like  those  developed  by  the  testi- 
mony In  the  case  now  under  consideration. 
In  that  case  Martin  daimed  onder  a  sheriff's 
deed  for  the  interest  of  one  Marsh,  and,  to 
show  that  the  defendant  also  claimed  under 
Marsh,  he  offered  evidence  tending  to  show 
that  Gary,  the  lessor  of  the  defendant  Ran- 
lett, had  taken  a  mortgage  from  Marsh,  there- 
by recognizing  his  title;  and  the  court  held 
that  the  evidence  developed  the  fact  that 
both  parties  traced  their  claim  of  title  to  a 
common  source,  sufficiently  to  render  It  Im- 
proper to  grant  a'  motion  for  a  nonsuit  There 
can  be  no  doubt  that  plaintiff  claimed  title 
under  R.  D.  Thomas,  for  she  introduced  a 
deed  to  him  from  H.  O.  Player,  and  proved 
that  he  died  in  1886,  leaving  as  his  only  heir 
John  H.  Thomas,  and  Introdoced  a  deed  from 
John  H.  Tboimas  to  her  covering  the  lot  In 
dispute,  bearing  date  the  Ist  of  Jnne,  1897. 
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So,  therefore,  if  the  testimony  above  referred 
to  be  sufficient,  as  we  have  seen  it  was,  to 
carry  the  question  to  a  Jury  as  to  whether 
both  parties  claimed  from  a  common  source 
of  title,  then  there  was  error  In  granting  the 
nonsuit  Under  this  view  of  the  case,  the 
other  questions  presented  by  the  additional 
grounds  for  a  nonsuit  do  not  properly  arise, 
and  hare  not,  therefore,  been  considered.  The 
Judgment  of  this  court  Is  that  the  Judgment 
of  the  circuit  court  be  reversed,  and  the  case 
be  remanded  to  that  court  for  a  ii«w  trial. 


(R  S.  C.  282) 

BOMAR  et  aL  T.  MEANS  et  aL 

(Supreme  Court  of  South  Carolina.     Sept.  2& 
1898.) 

Fbxudulent    Convbtancbs  —  Advancbmbut  — 

E<)DiTT  Jurisdiction — Coittbntion 

on  Appbau 

L  An  advancement  by  parent  to  child  does 
not  make  the  child  a  debtor  to  the  parent,  bo  as 
to  constitute  consideration,  as  against  creditors, 
for  a  conveyance  by  the  child  to  the  parent. 

2.  Equity  has  jurisdiction  of  a  suit  to  set  aside 
a  conveyance  as  in  fraud  of  creditors. 

S.  The  parties  having  by  their  "case"  agreed 
that  the  action  was  commenced  in  1891,  it  can- 
not on  appeal  be  contended  that  it  was  commen- 
ced later,  when  an  amended  complaint  was  filed. 

4.  Whether  one,  through  whom  another  con- 
veyed property  to  his  children,  had  su£Scient 
mental  strength  to  participate  in  the  transaction, 
is  immaterial  on  the  question  of  fraudulent  con- 
veyances. 

5.  Exceptions  alleging  error  of  the  court  as  fol- 
lows: "In  ordering  N.  to  hold  a  reference  here- 
in," "In  sustaining  the  allegations  of  the  com- 
plaint herein,"  "In  decreeing  relief,  sua  sponte, 
which  transcends  the  relief  sought  or  set  out  in 
the  complaint  herein," — are  too  general. 

6.  Where  M.  malces  a  fraudulent  conveyance 
of  his  property  to  B.,  and  B.  conveys  such  prop- 
erty to  the  children  of  M.,  with  an  honest  claim 
against  M.,  they  can  prove  such  claim  against 
the  estate  of  M. 

Appeal  from  common  pleas  circuit  court  at 
Spartanburg  county;   B.  C.  Watts,  Judge. 

Action  by  Ellsha  Bomar  and  others  against 
Albert  Means  and  others  to  set  aside  a  convey- 
ance as  fraudulent.  Decree  for  plaintiffs.  De- 
fendants, except  H.  F.  Means,  appeal.  Modi- 
fled. 

The  16th,  17tb,  and  21st  exceptions  allege 
error  of  the  court  as  follows:  (16)  "In  or- 
dering J.  D.  Norman  to  hold  a  reference  here- 
in." (17)  "In  sustaining  the  allegations  of 
the  complaint  herein."  (21)  "In  decreeing  re- 
lief, sua  sponte,  which  transcends  the  relief 
■ought  or  set  out  in  the  complaint  herein." 

W.  Waddy  Thomson,  for  appellants.  Hy- 
drick  &  Wilson,  for  respondents. 

POPE,  J.  This  appeal  Is  from  the  decree 
of  his  honor,  B.  C.  Watts,  presiding  judge,  at 
tbe  spring  term,  1897,  of  the  court  of  common 
pleas  for  Spartanburg  county,  in  the  above- 
stated  action,  by  which  decree  it  was  adjudg- 
ed that  the  bill  of  sale,  mortgage,  and  confes- 
sion of  Judgment  which  were  executed  by  Al- 


bert 6.  Means,  the  elder,  to  Bobert  Beaty,  tbe 
elder,  on  the  30th  day  of  December,  1887,  were 
founded  on  debts  for  the  greater  part  preten- 
sire,  and  were  executed  by  said  Albert  G. 
Means  while  he  was  consciously  insolvent,  and 
In  order  to  give  an  unjust  preference,  In  Tio- 
lation  of  the  statute  law  of  this  state,  and, 
further,  in  order  to  hinder,  delay,  defeat,  and 
deprive  his  creditors,  against  the  statute  of 
Elizabeth,  In  force  in  this  state.  The  circuit 
Judge  further  found  that  Bobert  Beaty,  tbe 
elder,  was  not  fully  conscious  of  these  trans- 
actions had  with  him  on  30th  December,  18S7, 
and  yet  to  a  certain  extent  participated  in 
them.  By  his  decree.  Judge  Watts  directed 
that  the  defendant  H.  G.  Means,  who  had  no 
lot  or  parcel  in  any  of  the  transactions  of  A. 
G.  Means  with  B.  Beaty,  tbe  elder,  should  pay 
over  to  William  Munro,  as  receiver,  the  snm 
of  $1,575.35,  with  interest  thereon  from  2d 
November,  1892;  that  tbe  children  of  tbe  oald 
Albert  6.  Means,  the  elder,  do  deliver  up  the 
papers  assigned  to  them  by  Bobert  Beaty,  the 
elder,  on  the  30th  day  of  December,  1887,  to  be 
canceled;  and,  further,  that  said  children  do 
account  with  and  turn  over  to  William  Munro, 
Esq.,  as  receiver,  all  {kersonal  property  men- 
tioned in  the  bill  of  sale,  except  such  as  Is 
described  in  the  Judgment  in  the  case  of  Sa- 
rah J.  Archer  et  aL  against  J.  G.  Long,  as 
sheriff  of  Union  county;  that  all  of  the  planta- 
tion of  Albert  6.  Means,  the  elder,  lying  in 
Union  county,  except  that  part  of  the  tract  ot 
land  laid  off  to  said  Albert  G.  Means,  the  elder, 
as  his  homestead,  be  sold  by  said  receiver. 
We  need  not  set  forth  fully  the  pleadings  and 
proceedhigs  in  this  action,  except  so  much  as 
relate  to  the  exceptions,  for  they  will  be  found 
fully  described  in  Bomar  v.  Means,  87  S.  G. 
520,  16  S.  E.  537,  and  47  S.  0. 190,  25  S.  E.  60. 

The  defendants,  except  H.  F.  Means,  appeal 
from  Judge  Watts'  decree,  on  22  exceptions 
thereto.  These  exceptions  may  be  grouped 
as  foUows:  First,  error  in  the  circuit  Judge 
in  deciding  from  the  testimony  that  the  bill 
of  sale,  mortgage,  and  Judgment  from  Albert 
G.  Means,  the  elder,  to  Bobert  Beaty,  the  elder, 
were  in  fraud  of  the  creditors  of  the  former; 
second,  error  In  the  circuit  Judge  in  holding 
that  at  the  date  (30th  December,  1887)  of  bill 
of  sale,  etc,  to  Bobert  Beaty,  the  elder,  tbe 
said  Beaty  did  not  understand  their  character 
or  scope,  nor  their  nature,  but  was  deceived 
and  misled  with  relation  thereto;  third,  that 
Albert  Q.  Means,  the  elder,  was  consciously 
Insolvent  on  the  30th  day  of  December,  1887, 
and  attempted  to  include  in  the  instruments 
executed  on  that  day  advancements  in  money 
and  property  of  Bobert  Beaty,  the  elder,  to 
the  wife  of  Albert  G.  Means,  and  to  said 
Means  in  right  of  his  wife. 

We  have  given  all  the  papers,  especially  the 
testimony  of  the  witnesses,  a  thorough  consid- 
eration, and  we  have  endeavored  to  remem- 
ber the  high  character  of  both  Mr.  Beaty  and 
Mr.  Means;  but  we  regret  to  say  that  in  a 
moment  of  wealiness,  according  to  the  testi- 
mony, both  parties  yielded  and  lent  them- 
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selves  to  tbe  perpetration  of  a  wrong.  There 
can  be  no  doubt  that  Mr.  Means  was  Indebted 
to  his  fathcr-ln-law,  Robert  Beaty,  In  the  sum 
of  $2,700,  but  not  In  tbe  sum  of  $15,000.  We 
look  In  Tain  to  the  testimony  to  explain  the 
latter  indebtedness.  The  only  way  It  can  be 
done  l8  by  Including  the  advancements  of 
Mr.  Beaty  to  his  daughters,  the  wives  of  Mr. 
Means,  and  some  of  such  advances  to  Mr. 
Means  In  right  of  his  wives.  Advancements 
by  the  parent  to  the  child  are  g^f  ts  by  the  par- 
ent, to  be  reckoned  as  a  part  of  the  share  of 
such  child  In  case  the  parent  dies  Intestate,  or 
In  tbe  event  of  testacy  under  a  direct  provi- 
sion in  the  will  therefor.  In  no  case  when  the 
child  becomes  embarrassed  by  debt  after  the 
advancements  have  been  made  can  such  ad- 
vancements be  changed  in  character  so  as  to 
become  debts,  to  the  Injury  of  creditors.  The 
expressions  of  the  old  gentleman,  Mr.  Robert 
Beaty,  in  bis  last  days,  are  pathetic  when  he 
states  he  did  not  know  they  were  Including 
tbe  advancements  in  the  papers  executed  on 
30tb  December,  1887,  and  also  that,  If  carried 
to  court,  he  would  tell  the  truth  of  the  matter. 
So  deeply  was  be  moved  that  he  would  talk  to 
his  family  and  friends  about  these  matters, 
even  when  he  was  told  such  expressions  of  his 
might  lead  to  trouble.  The  fact  that  ]udg- 
moits  had  been  obtained  against  Mr.  Means 
In  Spartanburg  county  at  the  very  date  of 
those  transactions  in  Union  county  is  not  with- 
oot  significance.  Indeed,  It  serves  to  explain 
tbe  haste  with  which  all  these  papers  were 
signed  on  the  SOtta  day  of  December,  1887. 
On  the  12tb  of  January,  1888,  we  find  by  the 
testimony  that  the  sheriff  of  Union  county  is 
laying  off  tbe  homestead  of  Mr.  Means  in  his 
Union  plantation.  To  show  the  baste  of  tbe 
parties  on  tbe  30th  of  December,  1887,  to  exe- 
cute tbe  papers,  it  will  opiy  be  necessary  to 
call  attention  to  the  testimony  of  Mr.  James 
Means,  who  was  then  clerk  of  the  court  of 
common  pleas  for  Union  county.  He  testtfles 
that  Mr.  Means  and  his  attorney  came  to  his 
house  after  night  on  the  SOth  of  December, 
1887,  and  insisted  that  he  should  go  to  his 
otdce  and  enter  papers  there;  that  tbe  assign- 
ment of  the  Judgment  by  Mr.  Robert  Beaty, 
the  elder,  to  the  children  of  Mr.  Means,  had 
been  signed  by  Mr.  Beaty  before  the  confes- 
sion was  made,  and  that  the  note  upon  which 
tbe  confession  was  made  was  taken  from  the 
pocket  of  lilr.  Means;  that  such  note  failed  to 
correspond  with  the  figures  of  the  confession, 
and  was  after  that  night,  without  the  clerk's 
knowledge,  taken  from  the  Judgment  roll,  and 
other  notes  substituted.  We  agree  with  the 
drcnit  judge  on  this  point  So,  too,  as  to  Mr. 
Beaty's  failure  to  understand  the  purport  of 
all  these  papers  on  tbe  SOtb  December,  1887. 
We  think  the  testimony  points  to  him  as 
nearly  87  years  of  age  at  that  time,  quite  deaf, 
and  as  one  so  frail  at  that  time  as  to  cause 
him  to  depend  upon  bis  son  Dr.  Beaty,  or  his 
grandson  0.  H.  Feake,  Bsq.,  to  look  after 
his  business.  Under  such  circumstances,  it  is 
not  to  be  wondered  at  that  Mr.  Beaty  should 


execute  papers  that  he  did  not  understand; 
especially  as  his  act  was  merely  assigning  and 
setting  over  such  papers  to  others,  to  wit,  his 
grandchildren.  He  certainly  declared  after- 
wards that  he  did  not  understand  the  papers, 
and  regretted  that  his  son  Dr.  Beaty  was  not 
present  to  look  after  such  business  for  him. 
The  expression  attributed  to  Mr.  Beaty  by  one 
of  the  witnesses,  "Are  you  sure  this  Is  all 
right?"  to  which  question  the  attorney  replied, 
"I  am  sure  It  Is  all  right,  and  there  is  nothing 
wrong  about  it,"— would  indicate  that  Mr. 
Beaty  did  not  comprehend  the  transactions. 
As  to  Mr.  Means'  insolvency  there  can  be  no 
doubt  His  home  place  in  Spartanburg  was 
mortgaged  for  nearly  its  value.  His  little 
farm  In  that  county  was  also  covered  by  an  in- 
cumbrance. His  plantation  in  Union,  although 
large  and  valuable,  and  his  personal  property, 
could  not  pay  and  discharge  his  debts;  espe- 
cially after  the  homestead  and  exemption  were 
allowed.     The  eighth  exception  is  overruled. 

As  to  the  first  exception,  which  alleges  er- 
ror in  tbe  circuit  judge  in  trying  the  case  at 
bar  when  Its  facts  did  not  warrant  tbe  court 
on  its  equity  side  to  take  jurisdiction:  We 
cannot  understand  tbe  appellants.  Surely,  at 
this  day  It  cannot  be  doubted  that  it  is  the 
province  of  the  court  of  equity  to  unravel  just 
such  cases  as  the  present  Nor  is  there  any 
doubt  that  the  facts  of  the  case,  as  developed 
in  the  action  at  its  trial,  sustain  the  jurisdic- 
tion. We  have  said  as  much  as  we  have  on 
this  point  because  of  our  anxiety  to  fully  cov- 
er in  our  Investigations  every  point  suggested 
in  the  appeal,  whereas  in  this  exception,  by 
reason  of  its  generality,  no  specific  error  is 
alleged,  and  we  might  well  have  excused  our- 
selves from  any  notice  of  it 

The  second  exception  complains  that  the 
circuit  judge  erred  in  failing  to  sustain  the 
plea  of  the  statute  of  limitations,  althougb 
such  issue  was  presented  in  the  argument  of 
appellants'  attorney.  Tbe  statute  of  limita- 
tions is  not  pleaded  by  the  appellants  in  their 
answer.  Nor  do  the  facts  warrant  any  such 
plea.  The  instruments  sought  to  be  set  aside 
were  executed  on  SOth  December,  1S87.  Judg- 
ments (some  of  them)  were  obtained  in  1888. 
Return  of  nulla  bona  by  sheriff  was  made  in 
the  year  1888.  This  action  was  commenced 
23d  December,  1891.  There  was  no  Interval  of 
Six  years  after  the  right  of  action  accrued. 
Therefore  tbe  technical  plea  of  bar  by  statute 
of  limitations  is  unavailing,  because  unfound- 
ed. 

The  third  ground  of  appeal,  which  seeks  to 
Impute  error  to  the  circuit  judge  because  he 
failed  to  find  that  the  plaintiffs  were  not  en- 
titled to  come  into  equity,  because  they  had  a 
plain  and  adequate  remedy  at  law,  which 
they  had  lost  by  their  own  laches:  We  re- 
mark that  the  appellants,  in  their  answer, 
raise  no  such  Issue.  But  Independently  of 
this  fact,  the  facts  and  circumstances  of  this 
action,  as  developed  on  trial,  show  that  this 
is  peculiarly  a  case  for  the  court  of  equity. 
In  our  former  decision  of  tliis  case  (47  S.  O. 
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202,  25  S.  B.  80)  we  have  held  that  the  plain- 
tiffs hare  not  been  guilty  of  laches. 

The  next  error  alleged  In  the  circuit  judge 
is  in  holding  that  this  action  was  commenced 
In  iSdl,  instead  of  July,  1895,  when  an 
amended  complaint  was  filed.  Onr  answer 
to  this  will  be  brief:  The  parties  to  this  case 
have  agreed  by  their  "case"  now  before  us: 
"This  action  was  commenced  In  the  court  of 
common  pleas  for  Spartanburg  county  on  the 
23d  day  of  December,  1891,"  etc 

The  next  error  alleged  is  that  the  clrcnit 
Judge  held,  as  a  matter  of  fact,  that,  at  va- 
rious times  from  the  year  1846  until  1887, 
Robert  Beaty  advanced  to  his  daughter  Eliza^ 
beth,  and  to  Mr.  Means  In  her  right,  various 
sums  of  money  and  items  of  personal  prop- 
erty, such  as  furniture,  stock,  and  negroes. 
We  do  not  see  bow  the  appellants  can  claim 
this  as  error.  One  of  their  witnesses,  Mr. 
HIU,  of  Mississippi,  testified:  "I  think  he 
made  advancements  to  all  of  them  [children], 
and  to  my  present  wife,  about  $2,000  in  mon- 
ey and  a  few  slaves."  In  answer  to  the 
eighth  interrogatory,  which  was:  "Did  not 
said  Robert  Beaty,  Sr.,  have  a  book  wherein 
he  Kept  the  account  of  moneys  gotten  by  his 
daughters  and  their  husbands,  and  did  he  not 
intend  to  hold  both  daughters  and  son-in-law 
responsible  to  the  end  of  a  Just  final  divi- 
sion?"—he  testified:  "He  kept  a  book  as  In- 
quired of,  but  do  not  know  for  what  pur- 
pose." Now,  the  appellants  have  by  their 
own  witness  proved  that  Mr.  Beaty  kept  a 
book  wherein  he  set  down  advancements 
made  to  his  children,  and  also  that  he  made 
such  advancements  in  money  and  negroes. 
The  witnesses  for  the  plaintiff  respondents 
also  testified  as  to  this  book,  and  what  it 
contained,  to  wit,  advancements  to  the  chil- 
dren. Mr.  Beaty  said  to  witness  that  he  did 
not  want  Mr.  Means  to  pay  for  money  and 
negroes  that  he  had  let  his  daughter  have 
years  ago.  Smith  Wright  testified  that  when 
Mr.  O.  H.  Peake  told  his  grandfather,  Mr. 
Robert  Beaty,  Sr.,  about  the  papers  executed 
on  30th  December,  1887,  being  put  on  record: 
"Robert  Beaty  said:  'Oh,  myt  Tbey  did  not 
owe  me  that  much.  They  must  have  put  in 
the  negroes  and  money  I  had  given  them,  and 
I  did  not  want  them  to  put  them  in.'  "  This 
witness  said  be  heard  Mr.  Beaty  tell  Mr. 
Means'  attorney,  while  he  was  preparing  the 
papers,  on  the  80th  of  December,  1887,  that 
he  did  not  want  him  to  put  in  the  money  and 
negroes  that  he  had  given  them  years  before. 
These  books  were  before  the  circuit  Judge. 
He  saw  the  entries  and  the  dates,  and  upon 
those  entries  and  the  testimony  he  b^sed  his 
finding  of  fact  We  have  not  the  books  be- 
fore us,  but  we  have  the  testimony.  We  are 
satisfied  with  the  finding  of  the  circuit  Judge. 

The  sixth  exertion,  relating  to  the  finding  of 
fact  by  the  circuit  Judge,  that  the  book  contain- 
ed all  tEe  items  of  money  or  other  property  ad- 
vanced to  the  children  by  Mr.  Beaty,  and,  fur- 
ther, that  "we  do  not  know  only  Inferentlally 
that  Mr.  Beaty  Intended  to  require  A.  Q. 


Means  to  pay  his  note  for  $2,726.25,"  Is  ttie 
next  objection  to  the  circuit  decree.  In  re- 
gard to  this  exception  we  fall  to  discover  that 
it  Is  not  supported  by  the  testimony;  Indeed, 
It  has  abundant  support  there.  As  to  tbe 
note  for  $2,726.25,  the  circuit  Judge  did  not 
say,  "We  do  not  know  only  Inferenttally  that 
Mr.  Beaty  intended  to  require  A.  G.  Means  to 
pay  his  note."  What  the  circuit  Judge  did 
say  is:  "Whether  Mr.  Beaty  Intended  to  re- 
quire payment  of  this  note,  we  do  not  know, 
except  as  we  may  gather  his  intention  from 
the  fact  that  he  took  tbe  note,  and  held 
It."  There  is  no  fault  to  be  found  with  this 
finding  of  fact  by  the  circuit  Judge. 

The  seventh  exception  la  Included  In  our 
first  point 

We  are  obliged  to  agree  with  the  drcnit 
Judge  that  the  papers  executed  on  SOth  De- 
cember, 1887,  were  meant  to  exclude  the 
other  creditors,  and  therefore  the  nintb  excep- 
tion, relating  to  those  matters.  Is  overruled. 

As  to  the  tenth  exception,  which  complains 
that  the  circuit  Judge  erred  In  holding  that 
by  means  of  instruments  apparently  bona 
fide,  and  for  valuable  consideration,  A.  G. 
Means  placed  his  property  beyond  tbe  reach 
of  bis  honest  creditors,  we  must  say  tbe  testi- 
mony supports  the  circuit  Judge.  As  to  the 
concluding  sentence,  that  the  circuit  judge 
erred  in  further  holding  that  the  badges  of 
fraud  are  numerous  and  convincing,  the  cir- 
cuit Judge  was,  no  doubt  as  we  are.  Impress- 
ed with  the  high  character  of  Mr.  Means  and 
Mr.  Beaty.  All  he  meant  was  to  state  frank- 
ly that  proofs  in  the  case  at  bar  were  numer 
ous  and  convincing  that  the  transactions  of 
SOth  December,  1887,  could  not  stand  In  a 
court  of  equity,  because  wanting  In  bona 
fides. 

The  twelfth  and  thirteenth  exceptions  an 
covered  by  what  we  have  already  held. 

As  to  the  fourteenth  exception,  imputing 
error  to  the  circuit  Judge  In  appointing  Wil- 
liam Munro,  Esq.,  as  receiver,  we  see  no  error 
here,  either  in  the  person  appointed  or  In  the 
fact  that  a  necessity  for  a  receiver  existed. 

The  sixteenth  and  seventeenth  exceptions 
are  too  general. 

The  eighteenth  exception  cannot  be  sustain- 
ed, because  it  makes  no  difference  whether 
Robert  Beaty,  the  elder,  was  possessed  of 
sufficient  mental  strength  or  will  power  to 
I)articipate  In  the  transactions  between  him- 
self and  Mr.  Means  on  the  SOth  of  December, 
1887,  for  he  was  but  the  conduit  so  to  speak, 
through  whom  A.  O.  Means'  property  was 
transferred  to  A.  O.  Means'  children. 

The  nineteenth  exception  Imputes  error  to 
the  circuit  Judge  for  failing  to  state  one  or 
more  facts  upon  which  he  based  hia  conclu- 
sions of  fraud.  The  circuit  Judge  had  all  the 
testimony  before  him.  He  found  that  testi- 
mony sufficient  We  have  tbe  same  testi- 
mony, except  the  book,  before  us,  and  we 
have  already  indicated  the  points  which  we 
fear  have  put  it  out  ot  oar  power  Uf  agiea 
with  the  appellanti. 
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We  cannot.  In  passing  npon  the  twentletb 
exception,  hold  that  the  bill  of  sale,  confession 
of  Judgment,  and  mortgage  are  based  upon  a 
BufiQcient  consideration  moying  between  Mr. 
Means  and  Robert  Beaty,  the  elder.  The  facts 
of  this  case  are  at  variance  with  the  conclu- 
sion that  any  valuable  consideration  support- 
ed the  transaction. 

The  twenty-first  exception  IB  too  general. 

And,  lastly,  the  twenty-second  exception  Is 
covered  by  our  previous  views  herein  ex- 
pressed. 

Before  concluding,  however,  it  does  seem 
to  us  that  Inasmuch  as  the  defendant  appel- 
lants, except  H.  F.  Means  and  A.  G.  Means, 
Sr.,  have  received  from  their  grandfather,  by 
assignment,  the  honest,  bona  fide  debt,  $2,- 
726.25,  with  Interest  from  16th  September, 
1SS7,  held  by  tbelr  grandfather,  Robert 
Beaty,  St.,  against  their  father,  A.  G.  Means, 
that  they  ought  to  be  allowed  to  prove  their 
debt  against  their  father  under  those  pro- 
ceedings, but  not  as  a  Judgment  No  doubt, 
the  circuit  Judge  meant  this,  for  he  finds  that 
this  was  an  honest  Indebtedness  of  A.  O. 
Means  to  Robert  Beaty,  Sr.  It  Is  the  Judg- 
ment of  this  court  that  the  Judgment  of  the 
circuit  court  be  modified  to  the  extent  of  al- 
lowing the  appellants,  except  H.  F.  Means 
and  A.  G.  Means,  Sr.,  to  prove  their  debt  of 
|2,726.2S  against  the  estate  of  A.  G.  Means, 
Sr.,  but  not  in  the  form  of  a  Judgment,  and, 
with  this  modification,  that  the  decree  of  the 
drcnlt  court  be  afilrmed. 

(53  S.  C.  187) 

OWINGS  et  aL  ▼.  HUNT  «t  aL 

(SiQreme  Contt  of  South  Caiolina.    Sept.  28, 
18»8.) 

Bn  JuoiOATA — Ikvahts — Faa  Cohditiohau 

1.  That  acme  of  the  parties  to  an  action  were 
infants  does  not  prevent  the  judgment  therein 
being  res  judicata  as  to  them,  the  requirements 
In  sndi  case,  as  to  service,  appointment  of 
guardian  ad  litem,  etc.,  having  been  complied 
with. 

2.  As  respects  the  partition,  on  the  death  of 
H^  of  land  deeded  to  her  and  "the  heirs  of  her 
body,"  advances  made  by  her  to  certain  of  her 
«^ildren  are  not  to  be  considered,  though-  made 
partly  out  of  the  land  so  held  by  her  on  fee 
conditional;  a  fee  conditional  not  being  subject 
to  the  statute  of  distribution  of  Intestate  es- 
tates. 

Appeal  from  common  pleas  circuit  court  of 
Pickena  county;  O.  W.  Buchanan,  Judge. 

Action  by  LIdle  Owlngs  (nSe.  Hunt)  and 
another  against  Amanda  Hunt  and  others. 
From  the  Judgment;  plainturs  and  defendant 
C.  L.  HoningBwortb  appeal     Affirmed. 

Morgan  &  Blasslngame  and  Cothran,  Wells, 
Ansel  &  Holllngsworth,  for  appellants. 
Haynsworfh  &  Parker,  for  respondents. 

POPB,  J.  This  action  was  commenced  8th 
September,  1897,  In  the  court  of  common  pleas 
for  Pickens  oounty.  The  complaint  alleges: 
First  That  ttao  plaintiff  Raymond  O.  Hunt  Is 
a  minor  orer  14  years  of  age,  and  appears  by 
by  hia  gnaidlan  ad  Utem,  T.  F.  Hunt   Sec- 


ond, l^t  Bvellne  Hunt,  who  died  on  14th 
Match,  1890,  Intestate,  left,  as  her  surviving 
children,  the  plaintiffs  and  defendants  N.  M. 
Brock  and  E.  H.  Brock,  and  also  A.  B.  Hunt, 
who  is  represented  by  O.  L.  Holllngsworth, 
which  four  children  and  her  husband,  T.  J. 
Hunt,  were  her  heirs  at  law.  Third.  That 
on  the  22d  July,  1867,  one  BsU  Hunt  made  and 
delivered  to  his  daughter  Eveline  Hunt  his 
deed,  whereby  he  conveyed  to  her  300  acres 
of  land,  to  her  and  the  heirs  of  her  body. 
Fourth.  That  such  deed  was  one  In  fee  con- 
ditional. Fifth.  That  said  Eveline  Hunt  ac- 
cepted said  deed,  went  Into  the  possession  of 
the  300  acres  of  land  under  Its  provisions,  had 
issue  bom  to  her,'  held  possession  until  her 
death,  except  of  such  portions  as  she  alien- 
ated during  her  life,  and  left  certain  issue 
living  at  her  death.  Sixth.  That,  at  the  time 
of  the  death  of  said  Eveline  Hunt,  she  was  In 
possession  of  191  acres  of  the  300  acres  con- 
veyed to  her  by  her  father.  Seventh.  That 
H.  M.  Brock  and  E.  H.  Brock  were  the  chil- 
dren of  said  Eveline,  bom  after  her  intermar- 
riage with  James  Brock,  who  died  in  1862; 
and  that  on  the  4th  August,  1886,  she  made 
and  delivered  to  H.  M.  and  E.  H.  Brock  a  fee- 
simple  deed  of  conveyance  to  109  acres  of  the 
300  acres  conveyed  to  her  by  her  father  as 
their  share  of  the  said  300  acres,  and  they 
went  Into  possession  of  said  109  acres,  and 
they  accepted  the  same  as  in  full  settlement 
of  their  hiterest  In  said  300  acres.  Eighth. 
That,  under  the  mortgage  of  Eveline  Hunt  to 
defendant,  0.  L.  Holllngsworth,  59  acres  of 
the  191  acres  was  sold  after  the  death  of  said 
Bvellne,  thus  leaving  132  acres.  Ninth.  That 
on  the  10th  of  April,  1891,  an  action  was  be- 
gun in  the  coort  of  common  pleas  for  Pickens 
county  by  H.  M  and  E.  H.  Brock  and  A.  B. 
Hunt,  as  plaintiffs,  against  T.  J.  Hunt,  hus- 
band, who  survived  Eveline  Hunt,  Lldle 
Hunt,  who  is  now  Lidle  Owlngs,  and  Ray- 
mond Hunt  as  defendants,  whereby  it  was 
sought  to  partition  other  lands  belonging  to 
Bvellne  Hunt  and  the  balance  of  the  300  acres 
iof  ter  deducting  the  109  acres  previously  con- 
veyed by  Eveline  Hunt  to  H.  M  and  B.  H. 
Brock,  and  all  persons  interested  were  parties 
plaintiff  and  defendant  to  said  action.  (Refer- 
ence is  made  to  the  Judgment  No.  1,666.) 
Tenth.  That  by  the  decree  In  No.  1,666  It 
was  adjudged  that  T.  J.,  as  the  husband  of 
said  Eveline,  Hunt  was  entitied  to  occupy 
said  300  acres  (or  what  remained  of  it)  as 
tenant  by  curtesy  during  natural  life,  which 
Judgment  in  that  re8i)ect  was  observed  until 
the  death  of  the  said  T.  J.  Hunt  Eleventh. 
That  A.  R.  Hunt  one  of  the  plaintiffs  in  the 
suit  Just  before  mentioned,  has  sold  and  con- 
veyed to  the  defendant  0.  L.  HolUngsworth 
all  his  right  titie,  and  estate  In  the  said  132 
acres  remaining  of  the  300  acres  of  land,  and 
said  Holllngsworth  now  owns  the  same;  said 
A.  R.  Hunt  having  been  an  heir  of  the  body 
of  Blvellne  Hunt  at  her  death,  and  he  Is  now 
dead.  Twelfth.  That  since  the  decree  in 
the  action  referred  to  as  No.  1,666,  the  said 
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T.  J.  Hunt  mortgaged  his  estate  by  the  cur- 
tesy In  said  lands  to  the  defendant  C.  L.  Hol- 
UugBworth,  which  said  mortgage  Is  not  yet 
fully  satisfied,  and  Is  claimed  as  a  Hen  on  the 
said  132  acres  of  land;  but  the  plaintiffs  al- 
lege that,  T.  J.  Hunt  having  died  on  the  20tb 
day  of  August,  1897,  the  said  mortgage  Is  no 
longer  a  lien  upon  said  132  acres.  Thir- 
teenth. That  the  said  T.  J.  Hunt,  after  the 
death  of  Brellne  Hunt,  Intermarried  with  one 
Bebecca  Hogsbed,  by  whom  be  had  two  chil- 
dren, Jesse  E.  Hunt  and  Uzee  Hunt,  who  are 
still  living  and  under  the  age  of  14  years,  but 
that  said  Rebecca,  their  mother,  is  bow  dead. 
Fourteenth.  That,  after  the  death  of  the  sec- 
ond wife  of  said  T.  J.  Hunt,  he  intermarried 
with  the  defendant  Amanda  Hunt  Fifteenth. 
That  plaintiffs  are  informed  that  some  of  the 
defendants  contend  that  said  T.  X  Hunt  was 
seised  as  an  heir  at  law  of  said  Eveline  Hunt 
of  a  one-third  Interest  in  the  132  acres  of  land, 
but  they  deny  that  such  interest  exists.  Sts- 
teenth.  That  the  parties  named  as  parties 
plaintiff  and  defendant  to  this  action  wlU 
give  the  court  Jurisdiction  of  all  the  parties 
and  the  subject-matter.  The  prayer  for  re- 
lief is:  First,  that  the  two  plaintiffs  and  de- 
fendant 0.  L.  Hollingsworth  may  be  adjudged 
the  owners  of  said  132  acres  of  land;  second, 
that  the  mortgage  of  T.  J.  Hunt  to  C.  L.  Hol- 
lingsworth, BO  far  as  it  covers  the  132  acres  of 
land,  be  declared  null  and  void;  third,  tliat 
the  132  acres  be  sold  In  partition,  and  the 
proceeds  divided  between  the  plaintiffs  and 
defendant,  one- third  to  each;  fourth,  for  such 
other  and  farther  relief  as  may  be  necessary. 
The  answer  of  the  defendant  C.  L.  Hol- 
lingsworth admits  all  of  the  allegations  of 
the  complaint  The  defendants  H.  M.  and 
B.  H.  Brock  admit  articles  1,  2,  3,  4,  S,  6,  8, 
9,  and  10  of  the  complaint  As  to  the  sev 
entb  article,  they  admit  their  mother,  Eveline 
Hunt,  conveyed  to  them  109  acres  of  the  300- 
acre  tract,  but  they  deny  all  the  other  alle- 
gations of  said  seventh  article.  They  deny 
that  they  have  knowledge  or  information 
sufficient  to  form  a  belief  as  to  allegations  in 
the  eleventh,  twelfth,  thirteenth,  fourteenth, 
and  fifteenth  articles  of  said  complaint 
They  allege  that  each  of  said  H.  M.  and 
B.  H.  Brock  is  the  owner  of  a  one-fifth  inter- 
est In  the  132  acres  of  land.  They  further 
allege  that  the  action  which  is  contained  in 
Judgment  No.  1,666  was  to  procure  a  partition 
among  the  parties  to  said  action  of  the  lands 
of  which  Mrs.  Eveline  Hunt  died  seised,  and 
also  to  partition  among  the  five  children  of 
Mrs.  Eveline  Hunt  the  tzact  of  land  which 
was  held  in  fee  conditional;  that  in  the  an- 
swers tiled  In  said  action  it  was  alleg^ed  that 
their  mother  bad  in  her  lifetime  made  con- 
siderable advancements  to  these  defendants, 
H.  M.  and  E.  H.  Brock,  for  which  they 
should  be  required  to  account  In  the  settle- 
ment of  her  estate;  that  while  such  matters 
were  so  at  issue,  a  reference  was  ordered  to 
take  testimony  thereon,  and  testimony  was 
taken  tending  to  show  that  the  said  Eveline 


Htmt  bad  made  in  her  lifetime  a  deed  in  fee 
simple  to  these  defendants  for  109  acres  ot 
the  300  acres,  as  a  gift  to  them,  and  it  was 
souglft  at  such  reference  to  charge  these  de- 
fendants  with    the   lands   covered   by   said 
deed  of  conveyance  as  an  advancement;  that 
such  matters  came  on  for  trial  by  the  court  of 
common  pleas  for  Pickens  county  on  the  ref- 
eree's report,  and  a  decree  was  filed  on  12th 
March,  1892,  which  was  afterwards  amended 
by  a  consent  decree  on  8th  November,  1892; 
that  by  said  decree  it  was  adjudged  that  the 
tract  of  land  described  In  the  complaint  was 
held  by  Eveline  Hunt  in  fee  conditional,  and 
that  the  children  of  said  Eveline  named  as 
parties  plaintiff  and  defendant  were  the  heirs 
of  the  body  of  said  Eveline,  to  whom   the 
tract  of  land  passed  at  her  death,  and  that 
T.  J.  Hunt  was  entitled  to  occupy  the  same 
as  tenant  by  curtesy,  and  the  same  was  set 
over  to  him  for  his  life,  and  nothing  further 
was  adjudged  with  reference  to  said  tract  of 
land;   that  it  was  further  adjudged  that  the 
conveyance  of  the  119  acres  to  these  defend- 
ants by  Eveline  Hunt  was  a  gift  for  which, 
as  an  advancement,  they  most  account  In  the 
settlement  of  her  estate,  and  the  lands  direct- 
ed to  be  sold,  and  the  proceeds  divided  in  ac- 
cordance with  the  rights  of  the  parties;  that, 
in  pursuance  of  said  decree,  all  the  lands  be- 
longing to  the  estate  of  Eveline  Hunt,  de- 
ceased, were  sold,  and  the  interests  of  these 
defendants  in  said  lands  were  turned  OTer 
to  the  other  heirs,  on  account  of  the  said  ad- 
vancements, as  aforesaid;    that  by  said  de- 
cree, the  matters  now  sought  to  be  litigated  in 
the  present  action  were  adjudged  adversely 
to  the  claims  of  the  plaintiffs. 
The  action  now  at  l>ar  was  heard  by  Judge 

Buchanan,  and  on  the day  of ,  1896, 

his  decree  was  filed,  wherein  he  held  that 
there  were  two  questions  of  law  presented: 
"(1)  Whether,  under  the  proceedings  had  In 
the  former  action,  the  conveyance  of  the  10^ 
acres  of  land  is  to  be  considered  as  an  ad- 
vancement, or  whether  it  was  intended  by 
this  conveyance  to  allot  to  H.  M.  and  EL  H. 
Brock  what  might  be  their  portion  of  the  fee- 
conditional  lands  in  case  of  the  death  of  said 
Eveline  Hunt;  and  (2)  if  the  said  convey- 
ance was  Intended  as  an  advancement, 
whether  the  said  H.  M.  Brock  and  B.  H. 
Brock  should  be  required  to  account  for  the 
value  thereof  in  the  division  of  the  balance 
of  the  fee  conditional  lands."  The  circuit 
Judge  held  that  considering  that  each  answer 
in  the  former  case  sought  to  charge  H.  M. 
and  B.  H.  Brock  with  the  109  acres  as  an- 
advancement  to  be  accounted  for  in  the  set- 
tlement not  for  the  fee  conditional  lands,  but 
of  her  estate,  which  estate  consisted  of  lands 
other  than  the  fee  conditional  lands  and  also 
personal  property,  and  that  such  was  so  nn- 
derstood  by  the  court  and  all  the  parties  con- 
cerned, the  109  acres  so  received  by  H.  M. 
and  B.  H.  Brock  waa  an  advancement  by 
their  mother  In  her  lifetime,  and  can  only 
operate  in  the  settlement  ot  the  estate  of  Mra. 
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Eivellne  Hunt  He  also  held,  A.  R.  Hunt 
having  estopped  himself  from  considering  the 
109  acres  so  conveyed  to  EL  M.  and  B.  H. 
Brock,  his  grantee,  C.  L.  Holllngsworth,  was 
likewise  so  estopped.  The  circuit  Judge 
held,  In  considering  the  second  question,  that 
this  advancement  to  H.  M.  Brock  and  B.  H. 
Brock  of  the  109  acres  by  their  mother  could 
not  be  brought  into  the  matter  of  the  parti- 
tion of  the  132  acres  of  the  fee  conditional 
lands,  bat  that  they  each  were  entitled  to 
one-flfth  part  thereof.  He  provided  In  his 
decree,  as  the  182  acres  had  already  been  sold 
under  a  consent  order  In  the  action  at  bar, 
each  of  the  plaintiffs  and  H.'  M.  and  B.  H. 
Brock  and  C.  L.  Holllngsworth  were  entitled 
to  be  paid  the  one-fifth  part  of  the  proceeds  of 
sale  by  the  clerk  of  court,  who  was  custodian 
of  eald  proceeds. 

The  appeal  Is  Intended  to  question  the  cor- 
rectness of  this  decree  of  Judge  Buchanan, 
and  the  grounds  are  as  follows:  (1)  Because 
the  circuit  judge  erred  in  holding  that  the 
appellants  were  and  are  estopped  from  rais- 
ing the  claim  that  H.  M.  and  B.  H.  Brock 
are  not  entitled  to  a  foil  share  in  the  balance 
of  the  fee  conditional  lands,  without  any  de- 
duction on  account  of  the  conveyance  to  them 
of  the  109  acres.  (2)  That  he  erred  in  hold- 
ing that  the  appellants  are  estopped,  by  their 
pleadings  in  the  case  of  Brock  agralnst  Hunt 
et  aL,  the  testimony  adduced  by  them,  and 
the  decrees  therein  filed,  from  claiming  that 
the  conveyance  to  H.  M.  and  B.  H.  Brock  of 
the  109  acres  waa  anything  else  than  an  ad- 
vancement (3)  That  the  pleadings  and  evi- 
dence In  the  former  case  showing  Lldie 
Owlngs  (nte  Hunt)  and  Raymond  O.  Hunt 
were  minors,  and  their  answers  being  merely 
formal  and  dependent  upon  the  court  for  the 
protection  of  their  rights,  his  honor  erred  In 
holding  that  they  are  now  estopped  by  said 
pleadings  to  contend  that  the  respondents  H. 
M.  and  B.  H.  Brock  are  not  entitled  to  a  fnll 
share  In  the  fee  conditional  lands,  and  that 
the  109  acres  were  conveyed  to  liie  Brocks 
as  advancements,  and  that  he  farther  erted 
In  holding  that  said  persons,  then  minors, 
are  now  estopped  from  raising  the  question 
of  res  adjudicata.  (4)  Because  the  drcoit 
Judge  erred  in  holding  as  follows:  "As  to 
whether  an  advancement  made  by  a  parent 
In  his  lifetime  should  be  accounted  for  in  the 
division  among  the  children  of  fee  conditional 
lands.  I  am  of  the  opinion  that  this  cannot  be 
done."  (6)  Because  the  circuit  Judge  erred 
in  holding  as  follows:  "And  I  hold  that, 
on  the  death  of  Bvellne  Hunt,  the  lands  in 
fee  conditional  passed  (1)  to  her  surviving 
husband,  as  tenant  by  curtesy;  (2)  and,  he 
being  dead,  they  passed  to  her  children,  H.  M. 
Brock,  B.  H.  Brock,  A.  R.  Hunt,  Lldie  Hunt 
(now  Owings),  and  Raymond  O.  Hunt,  to  be 
divided  among  them  equally,  tmaffected  by 
any  previous  gifts  or  advancements  which 
she  may  have  made  to  any  of  them.''  (6)  Be-' 
cause  the  circuit  Judge  erred  in  ordering  that 
the  proceeds  of  the  sale,  after  paying  costs 


and  expenses,  should  be  divided  among  the 
five  cSUdren,  whereas  he  should  have  found 
that  the  said  proceeds  should  be  divided  be- 
tween lildle  Owlngs,  Raymond  O.  Hunt,  and 
G.  Lk  Holllngsworth,  the  latter  represeqting 
the  share  of  A.  H.  Hunt  as  purchaser.  (7) 
That  the  circuit  Judge  erred  in  not  holding 
that  the  question  of  advancements  to  the  said 
respondents  H.  M.  and  E.  H.  Brock  having 
been  one  of  the  main  Issues  in  the  case  of 
Brock  against  Hunt  and  the  court  having 
decreed  that  they  should  account  for  the  sum 
received  by  them  as  advancements,  and  no 
appeal  having  been  taken  from  said  decree^ 
they  were  estopped  from  denying  their  lia- 
bility for  said  advancements.  (8)  Because 
the  circuit  Judge  erred  In  not  holding  that  the 
doctrine  of  ad.vancement8  does  not  apply  to 
the  respondents  in  this  case,  for  it  is  well  set- 
tled In  this  state  that  the  children  of  the 
parent  In  fee  conditional  take  by  succession 
and  through  their  parent;  that  the  only  dif- 
ference between  fee  conditional  and  fee  sim- 
ple is  that  the  latter  descends  to  the  heirs 
generally,  while  the  former  only  to  a  partic- 
ular class  named.  (9)  Because  the  circuit 
Judge  should  have  found  that  the  heirs  of 
the  body  of  Bvellne  Hunt  do  not  take  per 
formam  donl,  but  take  through  their  mother, 
—their  ancestor.  (10)  Because  the  circuit 
Judge  erred  in  not  finding  and  decreeing  that 
the  109  acres  of  land  were  a  part  of  the  fee 
conditional  lands,  and  that  the  same  were 
conveyed  to  H.  M.  and  B.  H.  Brock  as  that 
much  of  their  part  of  said  lands. 

We  will  now  pass  upon  the  questions  raised 
by  this  appeal,  not  in  the  language  of  the  ex- 
ceptions, but  In  our  own  way,  being  careful 
to  respond  to  every  point  raised. 

First  Was  it  error  in  the  circuit  Judge 
when  he  held  that  these  appellants  were  es- 
topped to  question  the  decree  in  the  former 
action  of  Brock  against  Hunt  et  aL?  We 
have  always  understood  that  a  Judgment  in 
an  action  was  conclusive  of  every  Issne  in- 
volved, upon  every  party  to  such  action.  In- 
deed, it  has  been  held  that  such  Judgment  is 
conclusive  upon  such  parties  as  to  every  issue 
necessarily  Involved  or  included  by  the  action 
wherein  such  Judgment  was  rendered.  That 
some  of  the  parties  to  such  action  were  minora 
can  make  no  exception  to  this  rule,  where  they 
have  had  all  the  requirements  of  the  law  ful- 
filled as  to  service,  appointment  of  guardian 
ad  litem,  etc.  To  hold  otherwise,  it  seems  to 
us,  would  be  to  imperil  the  integrity  of  an 
Judgments.  So,  therefore,  the  parties— all  the 
parties— to  the  previous  action  of  Brock 
against  Hunt  et  aL  are  bound,  as  they  have 
not  shown  any  vice  in  such  Judgment,  pro- 
vided the  terms  of  such  Judgment  are  conclu- 
sive upon  them  In  holding  that  H.  M.  and  B. 
H.  Brock  should  hold  the  109  acres  as  an 
advancement  As  the  circuit  Judge  remarkst 
every  answer  In  the  action  of  Brock  against 
Hunt  et  aL  Insists  that  the  Brocks  shall 
answer  for  the  advancement  to  them  of  the 
109  acres  by  their  mother  in  her  lifetime,  and 
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the  testimony  of  every  witness  la  directed  to 
the  estabUahment  of  this  conclusion.  So, 
when  we  recur  to  the  Judgment  of  Judge 
Hudson,  we  find  that  he  has  decreed  "that 
on  the  final  settlement  of  the  estate  of  the 
said  EiTellne  Hunt,  deceased,  the  plaintiff  B. 
E.  Brock  do  account  for  the  sum  of  $772  as 
advances;  that  the  plaintiff  M.  H.  Brock  do 
account  for  the  sum  of  $833.50,  as  advances." 
When  we  turn  to  the  pleadings  and  the  tes- 
timony, we  find  that  not  only  are  EL  M.  and 
E.  H.  Brock  called  upon  to  account  for  the 
109  acres  of  land  as  an  advancement,  but 
each  one  la  required  to  account  for  a  work 
animal  (a  horse  In  one  case,  and  a  mule  In 
another),  hog,  heifer,  feather  beds,  cow  and 
calf,  etc.,  given  to  them  by  their  mother,  Mrs. 
Eveline  Hunt,  In  her  lifetime.  And  It  is  be- 
cause of  the  difference  In  the  value  of  the 
personal  property  advanced  to  these  sons  by 
their  mother  that  there  is  a  difference  In  the 
amount  of  their  respective  advancements. 
Each  one  of  these  Brock  sons  received  the 
same  amount  In  land.  It  seems  to  us,  all 
parties  conceding,  as  they  do.  In.  the  case  at 
bar,— isnd  they  do  so  very  properly,— that  it  was 
In  the  power  of  Eveline  Hunt,  after  the  birth  of 
issue  (this  being  an  estate  In  fee  conditional), 
to  have  sold  this  land,  there  might  be  some 
force  and  effect  In  such  conveyance  of  the 
land  during  her  lifetime,  but  the  deeds  are 
not  before  us,  and  the  question  has  not  been 
raised  in  this  form;  so  we  will  pass  on  to  the 
second:  Does  an  heir  of  the  body,  after  the 
death  of  the  Just  taker.  Intestate,  on  a  fee 
conditional,  take  land  ax  such  heir  of  the  body 
subject  to  the  restrictions  ImiKwed  by  the  stat- 
ute of  distributions? 

If  the  statute  of  distributions  does  not  affect 
■och  heir  at  law  as  to  his  portion  of  the  fee 
conditional.  It  seems  that  the  appellants  cannot 
hope  for  much  relief.  In  answer  to  this  ques- 
tion It  might  be  well  to  state  what  a  fee  con- 
ditional is.  We  fear  some  of  the  declarations 
of  this  court  and  of  other  law  writers  have 
been  misconstrued  when  a  contrast  was 
drawn  between  a  fee  simple  and  a  fee  con- 
ditional in  so  far  as  the  extent  and  dignity  of 
the  two  estates  have  been  referred  to,— as,  for 
example.  In  Bulst  v.  Dawes,  4  Blch.  Eq.  423; 
Selmon  v.  Bobertson,  46  S.  C.  262,  24  S.  E. 
187;  Da  Pont  v.  Du  Bos  (S.  a)  29  8.  B.  671. 
But  It  will  be  observed  In  the  examination 
of  these  cases  that  every  one  of  them  was 
careful  to  note  the  radical  difference  between 
the  two,  for  It  Is  stated  that  the  inromlnent 
distinction  between  them  is  In  the  description 
of  the  heirs  to  which  the  estates  reapectlvely 
descend,— one  (fee  simple)  to  the  hepiv  in  gen- 
eral, and  the  other  (fee  conditional)  to  particu- 
lar heirs  of  the  body  generally,  or  restricted 
as  to  sex  and  as  to  the  body  that  shall  bear 
them.  All  the  rules  applying  to  estates  In 
fee  simple  are  equally  applicable  to  the  estate 
In  fee  conditional,  with  the  exception  of  Ita 
order  of  descent  and  the  right  of  alienation 
to  bar  tlie  donor.  A  fee  conditional  may  be 
said  to  be  a  "tee  restricted  to  some  particular 


heirs,  exclusive  of  others."  It  has  been  held 
In  this  state  that  a  fee  conditional  is  not  the 
subject  of  a  devise.  Jones  v.  Potter,  Harp. 
92.  It  has,  however,  been  held  In  this  state, 
that  a  fee  conditional  In  the  hands  of  heirs  of 
the  body  after  the  death  of  the  first  taker, 
who  died  Intestate,  is  subject  to  the  payment 
of  the  debts  of  such  first  taker  or  ancestor. 
Burnett  r.  Burnett,  17  S.  C.  546.  And  this 
result  must  be  predicated  upon  the  fact  that 
the  heirs  of  the  body  take  the  estate  In  fee 
conditional  by  limitation,  rather  than  by  pur- 
chase. This  being  so,  it  does  not  follow  that 
such  heirs  of  the  body  take  the  fee  conditional 
subject  to  the  laws  of  this  state  providing  a 
method  for  the  distribution  of  intestate  es- 
tates. In  cases  of  intestacy,  an  estate  In  fee 
simple  absolute,  which  descends  to  the  heirs 
generally,  does  vest  in  such  heirs,  so  as  to  be 
distributable  among  them  in  accordance  with 
the  statute  for  the  distribution  of  intestate 
estates.  TMs  result  does  not  attend  the  fee 
conditional.  It  may  be  that,  when  the  fee 
conditional  was  created,  it  was  provided  that 
the  lands  should  vest  in  A.  and  the  daughters 
bom  of  his  body,  and  both  sons  and  daughters 
were  left  surviving  the  ancestor.  To  require  the 
estate  of  the  daughters  to  be  distributed  under 
the  statute  of  distribution  of  intestate  estates 
would  violate  the  terms  of  the  deed,  and  sacri> 
flee  the  rights  of  the  particular  heirs  of  the 
body  named  in  the  deed.  We  do  not  find  any 
error  in  the  decree  of  the  circuit  Judge.  It  la 
therefore  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  affirmed. 


(5S  8.  C.  246) 

MATHIS  ▼.  SOUTHHEN  ET.  00. 

(Sapreme  Court  of  South  OaroUna.    B^t.  28, 
1888.) 

Rbkoval  or  Cacsu  —  Residbsoi  ov  Cobpoju- 
Tiox — ApPBAir— Review. 

1.  As  regards  the  right  of  removal  from  state 
to  federal  court  of  a  cause  involving  the  ques- 
tion of  negligence  in  furnishing  section  men  on 
a  railroad  in  the  state  improper  awUances  for 
their  work,  the  owner  of  the  road  b  a  domestic 
corporation,  though  originally  incorporated  in 
another  state,  where  it  owns  another  line,  it  hav- 
ing also  been  incorporated  within  the  state  un- 
der 22  St  at  Large,  p.  92,  pursuant  to  (Jonet. 
1895,  art.  9,  8  8,  requiring  that  any  corporation, 
to  operate  a  railroad  within  the  state,  most  be 
a  domestic  corporation. 

2.  Error  in  admitting  testimony  of  plaintiff 
In  a  personal  injnry  case  as  to  his  marriage,  and 
the  number  and  ages  of  his  children,  cannot  .be 
complained  of,  defendant  in  his  cross-examina- 
tion having  called  forth  testimony  from  the 
same  witness  in  regard  to  his  children. 

8.  Objection  that  testimony  admitted  was  sec- 
ondary, without  foundation  laid,  cannot  be  made 
on  appeal,  the  only  objection  being  that  it  was 
cmnulative. 

Appeal  from  common  pleas  drcntt  coTUt  of 
Lexington  county;  J.  0.  Klugh,  Judge. 

Action  by  M.  F.  Mathls  against  the  South- 
ern Hallway  Gompany.  Judgment  for  plain- 
tiff.   Defendant  appeals.    Afilrmed. 

B.  L.  Abney,  for  appellant.  Qiabam  &  Nel- 
son, tor  respondent 
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POPE,  J.  This  actkm  waa  brought  on  for 
trial  before  bla  honor.  Judge  EQugh,  and  a 
Jury,  and  resulted  In  a  rerdlct  for  the  plain- 
tiff for  the  sum  of  91,500.  After  Judgment 
therefor  the  defendant  appealed  therefrom 
on  flye  grounds,  but  at  the  hearing  before 
this  court  It  abandoned  the  fourth  ground. 
The  first  two  grounds  relate  to  the  refusal  of 
the  circuit  Judge  to  recognize  the  etCort  of  the 
defendant  to  procure  a  remoral  of  the  action 
for  trial  from  the  court  of  common  pleas  for 
Lexington,  in  this  state,  to  the  circuit  court 
of  the  United  States  for  the  district  of  South 
Carolina,  as  an  obstacle  to  the  trial  of  the 
cause  in  the  former  court  These  grounds 
will  be  considered  together.  It  ia  needless  to 
remarlE  that,  if  Uie  defendant  is  entitled  to 
the  removal  prayed  for,  it  is  our  solemn  duty 
to  accord  the  right;  and  not  only  is  it  our 
duty,  but  it  should  be  our  pleasure,  for  if 
such  right  exists  it  must  be  admitted. 

In  order  to  properly  understand  these  ques- 
tions, we  deem  ^  it  proper  to  set  out  in  this 
opinion  copies  of  the  complaint  and  other 
papers  bearing  on  the  question  of  removal: 

"Complaint 

•The  plaintlfl  complains  of  the  defendant 
and  alleges: 

"(1)  That  at  the  time  hereinafter  mentioned 
the  defendant  was,  and  is  now,  a  corporation 
duly  authorised,  under  the  laws  of  the  state  of 
South  Carolina,  to  maintain,  equip,  conduct 
and  operate  a  general  railroad  business  in  said 
state;  and,  under  such  authority,  the  said  de- 
fendant owns  a  railroad,  together  with  the 
track,  cars,  locomotives,  lever  car,  and  other 
appurtenances  thereto  belonging,  and  then 
and  now  operates  the  same  through  the  coun- 
ty of  Lexington,  in  said  state. 

"(2)  That  the  plaintiff,  on  the  14th  day  of 
May,  1S95,  at  the  time  of  the  committing  of 
the  grievances  hereinafter  mentioned,  was  in 
the  employment  of  the  defendant  as  foreman 
of  section  No.  17,  a  place  where  a  foreman 
and  several  hands  are  kept  to  repair  and  keep 
up  the  railroad  track,  which  section  is  sit- 
uated along  said  railroad.  In  Lexington  coun- 
ty, in  said  state,  near  the  town  of  Lexington, 
S.  C. ;  and  while  at  work  upon  said  railroad, 
in  said  section,  the  plaintiff  and  other  hands 
or  servants  of  the  defendant  were  conveyed 
from  place  to  place  along  said  railroad  within 
said  section  by  a  lever  car,  the  property  of 
the  defendant,  which  was  operated  by  the 
servants  of  the  defendant;  and  it  was  the 
duty  of  the  defendant  to  provide  a  good,  safe, 
and  secure  lever  car,  with  good,  safe,  and  se- 
cure machinery  and  apparatus. 

"(3)  That  yet  the  defendant,  not  regarding 
its  duty,  conducted  itself  so  carelessly,  negli- 
gently, and  unsklUfuIly  in  this  behalf  that  it 
provided  and  used  an  unsafe,  defective,  and 
insecure  lever  car,  of  which  it  liad  notice. 

"(4)  That  for  want  of  due  care  and  atten- 
tion to  Its  duty  in  that  behalf,  on  the  said 
14th  day  of  May,  1895,  between  Lewiedale 
and  Lexington  staUons,  along  said  railroad, 
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in 'said  county,  and  while  the  said  lever  car 
was  in  the  use  and  service  of  the  defendant 
upon  its  said  railroad,  and  while  plaintiff  was 
on  the  same,  in  the  capacity  aforesaid  for  the 
defendant,  one  of  the  wheels  of  said  lever 
car,  by  reason  of  unsafeness,  defectiveness, 
and  insecurity  thereof,  struck  a  plank  be- 
tween the  rails  of  said  railroad  track,  thereby 
causing  the  said  lever  car  to  be  thrown  from 
the  track,  the  plaintlfl  to  fall  in  front  of  said 
car,  wliich  struck  him  in  the  tiack,  ran  over 
his  right  foot  knocked  out  two  of  his  front 
teeth,  and  inflicted  other  painful  and  serious 
wounds  on  plaintiff's  left  knee,  side,  and 
face. 

"(6)  That,  by  reason  of  the  negligence  and 
carelessness  of  the  defendant  the  plaintiff 
was  not  only  painfully  and  seriously  bruised 
and  wounded,  but  was  permanently  injured. 

"(6)  That  thereby  plaintiff  became  ill,  and 
was  confined  to  his  bed  for  more  than  a 
month,  and  has  not  yet  l>een  able  to  resume 
his  duties,  and  he  was  obliged  to  and  did  ex- 
pend a  considerable  sum  of  money  in  at- 
tempting to  cure  himself,  and  he  was  other- 
wise injured,  to  liis  damage  $10,000. 

"Wherefore  plaintiff  demands  Judgment 
against  the  defendant  for  $10,000  and  for 
costs.  Graham  &  Nelson, 

"Attorneys  for  Plaintiff." 

On  the  Slst  day  of  August,  1887,  and  before 
the  time  that  the  defendant  was  required  by 
the  laws  of  the  state  of  South  Carolina  or 
the  rules  of  the  circuit  court  of  common  pleaa 
of  said  state  to  answer  the  said  complaint,  the 
defendant,  the  Southern  Railway  Company, 
filed  its  petition  and  bond  in  the  circuit  court 
of  common  pleas  for  Lexington  county,  in  the 
usual  manner  of  filing  papers.  The  following 
is  a  copy  of  said  petition  and  of  said  bond: 

"Petition  to  Remove  Cause  to  United  States 
Circuit  Court 

"State  of  South  Carolina,  County  of  Lexing- 
ton. In  the  Court  of  Common  Pleas.  M.  F. 
llathis.  Plaintiff,  against  Southern  Railway 
Company,  Defendant  To  the  Honorable  the 
Court  of  Common  Pleas  for  the  Coun^  of 
Lexmgton,  In  the  State  Aforesaid:  Your  pe- 
titioner, the  Southern  Railway  Company,  a 
corporation  created  by  and  existing  under  the 
laws  of  the  state  of  Virginia,  respectfully 
shows:  Tliat  it  is  the  defendant  in  the  al>ove- 
entltled  suit;  that  it  is  a  nonresident  of  the 
state  in  which  said  suit  Is  brought  to  wit, 
the  state  of  South  Carolina,  and  that  the  mat- 
ter and  amount,  in  dispute  In  said  suit  ex- 
ceeds, exclusive  of  interest  and  costs,  the 
sum  or  value  of  $2,000;  that  the  said  suit  It 
of  a  dvil  nature,  being  an  action  for  $10,000 
damages  for  personal  injuries  to  the  plaintiff, 
caused  on  the  14th  day  of  May,  1896,  as  it  Is 
alleged,  by  negligence  of  the  defendant  while 
he  was  in  Its  employment  as  foreman  of  a  sec- 
tion of  Its  road  situate  in  Lexington  county 
and  state  of  South  Carolina,  and  while  being 
carried  over  said  road  on  a  lever  car,  said  negli- 
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gence  conslstliig  of,  as  It  is  alleged,  In  that  said 
lever  car  was  unsafe  and  defective,  whereby 
one  of  the  wheels  of  said  car  caused  the  same 
to  be  thrown  from  the  track,  and  plaintiff 
thrown  from  the  car,  and  struck  by  it  and  in- 
jured; that  the  controversy  in  said  suit  is 
wholly  between  citizens  of  different  states,  to 
wit,  between  your  said  petitioner,  who  avers 
that  it  was,  at  the  commencement  of  this 
suit,  and  stiU  is,  a  citizen  and  resident  of  the 
state  of  Virginia,  being  a  corporation  created 
by  and  existing  under  the  laws  of  said  state, 
and  the  plalntlft,  who,  as  yonr  petitioner 
avers,  was  then,  and  still  Is,  a  citizen  of  the 
state  of  South  Carolina,  and  that  both  the  said 
Mathls  and  your  petitioner  are  actually  Inter- 
ested in  said  controversy.  Your  petitioner 
further  shows  that  prior  to  Jane  1,  1892,  the 
Blchmond  &  Danville  Railroad  Company,  a 
corporation  of  the  state  of  Virginia,  the  pred- 
ecessor of  your  petitioner,  was  a  railroad  cor- 
poration lawfully  engaged  in  Interstate  com- 
merce, and  lawfully  operating,  under  owner- 
ship, lease,  or  traffic  contracts,  the  various 
railroads  In  Virginia,  North  Carolina,  Geor- 
gia, Alabama,  and  Including  the  railroads  of 
the  following  companies  in  the  state  of  South 
Carolina,  viz.:  The  Charlotte,  Columbia  & 
Augusta  Railroad  Company,  the  Columbia  & 
Greenville  Railroad  Company,  the  Atlanta  & 
Charlotte  Air-Line  Railroad  Company,  besides 
others.  That  on  or  about  the  Ist  day  of  Oc- 
tober, 1886,  the  said  Richmond  &  Danville 
Railroad  Company,  being  thereunto  authorized 
by  the  laws  of  the  state  of  Virginia  and  the 
state  of  South  Carolina,  made  its  certain  con- 
solidated mortgage,  selling,  assigning,  and 
transferring  its  rights,  title,  and  interest  in 
and  to  each  and  every  one  of  said  railroads  as 
security  for  the  payment  of  a  series  of  bonds 
for  millions  of  dollars.  Issued  for  value  to  the 
general  public.  On  or  about  the  15th  day  of 
July,  1893,  the  said  Richmond  &  Danville  Rail- 
road Company  made  default  In  the  payment 
of  the  Interest  falling  due  upon  bonds  secured 
by  such  consolidated  mortgage,  and  thereupon 
the  trustee  therein  named,  the  Central  Trust 
Company,  Instituted  suit  for  the  foreclosure  of 
«uch  mortgage,  and  for  the  sale  of  such  mort- 
gaged premises,  in  the  United  States  circuit 
court  for  the  Fourth  circuit  In  the  Eastern 
district  and  in  the  district  of  South  Carolina, 
Such  proceedings  were  had  in  such  suit,  and 
pursuant  to  the  decrees  of  said  courts,  that  on 
or  about  the  15th  day  of  July,  1893,  receivers 
duly  appointed  therein  by  said  courts  took 
possession  of  some  or  all  of  said  roads,  and 
continued  In  possession  thereof  until  on  or 
about  the  20th  day  of  June,  1894,  when  the 
right,  title,  and  Interest  of  the  said  Richmond 
&  Danville  Railroad  Company  therein  was 
duly  sold  under  such  foreclosure  to  the  holders 
of  said  consolidated  mortgage  bonds;  and, 
such  sale  being  forthwith  duly  confirmed  by 
said  courts,  said  purchasers  thereupon,  In  ac- 
cordance with  the  laws  of  the  state  of  Vir- 
ginia, organized  the  corporation,  your  peti- 
tioner, the  Southern  Railway  Company,  which 


has  ever  since  hdd  and  operated  the  Rich- 
mond &  DanvUle  Railroad,  in  the  state  of  Vir- 
ginia, and  other  railroads,  and  also  the  At- 
lanta &  Charlotte  Ali^Lilne,  as  such  purchas- 
ers of  the  rights  of  the  Blchmond  &  DanvUle 
Railroad  Company  therein;  and  forthwidi 
your  petitioner,  the  Southern  Railway  Coa- 
pany,  did  make  and  file  In  the  office  of  ttie 
secretary  of  state  of  South  Carolina  the  certifi- 
cate required  by  law  to  enable  yonr  i>etltioncr 
to  transact  business  in  said  state,  and  did  com* 
ply  with  every  requirement  as  a  condition  pre- 
cedent to  transacting  business  In  the  state  at 
South  Carolina,  and  at  aU  times  since  yoiu:  pe- 
titioner has  complied,  and  has  endeavored  in 
every  way  to  comply,  and  is  still  willing  to 
comply,  with  each  and  every  lawful  condition 
of  the  state  of  South  Carolina,  to  enaUe  yonr 
petitioner,  as  a  railroad  corporation  of  the 
state  of  Virginia,  to  transact  its  business  as  a 
common  carrier  engaged  In  interstate  com- 
merce within  the  state  of  South  Carolina. 
That  prior  to  the  1st  day  ot  January,  1893,  the 
Charlotte,  Columbia  &  Augusta  Railroad  Com- 
pany and  the  Columbia  &  OreenviUe  Railroad 
each  was  a  railroad  corporation  duly  existing 
and  operating  its  railroad  under  the  laws  of 
the  state  of  South  Carolina,  and  In  accordance 
with  such  laws  each  of  said  railroad  corpora- 
tions had  duly  mortgaged  its  said  railroads, 
estates,  properties,  and  franchises  to  secure 
the  payment  of  a  series  of  bonds  issued  for 
value  to  the  general  public  Upon  or  before 
the  15th  day  of  July,  1893,  each  of  the  said 
railroads  made  default  in  the  payment  of  the 
Interest  falling  due  upon  the  bonds  secured  by 
such  mortgages,  respectively,  and  thereupon 
the  trustee  therein  named,  the  Central  Trust 
Company,  instituted  suits  for  the  foreclosure 
of  such  mortgagees,  and  for  the  sale  of  said 
mortgaged  premises,  in  the  United  States  cir- 
cuit court  for  the  Fourth  circuit,  in  the  district 
of  South  Carolina,  and  such  proceedings  were 
bad  in  such  suits,  and  pursuant  to  the  decrees 
of  the  said  court,  that  on  or  about  the  15th 
day  of  July,  1893,  receivers  duly  appointed 
therein  by  said  courts  took  possession  of  said 
two  railroads,  and  continued  In  possession 
thereof  until  on  or  about  the  10th  day  of  July, 
1894,  when  the  right,  title,  and  Interest  of  each 
of  the  said  two  railroad  companies,  respec- 
tively, were  duly  sold  under  such  foreclosure 
of  such  tW9  mortgages,  respectively,  to  your 
petitioner,  the  Southern  Railway  Company, 
which  then  and  there,  in  accordance  with  the 
laws  of  South  Carolina,  was  the  owner  of  sub- 
stantially all  of  the  bonds  Issued  under  and 
secured  by  the  said  two  mortgages  then  being 
foreclosed,  and  was  also  the  owner  of  rail- 
roads connecting  with  the  said  two  railroads 
then  being  sold  under  foreclosure,  and  became 
the  purchaser  of  said  two  railroads,— all  of 
which  facts  were  duly  set  out  in  the  master's 
report  of  such  sales  in  such  suits,  which  sales 
were  duly  confirmed,  and  your  petitioner  duly 
accepted  as  such  purchaser  by  the  United 
States  circuit  court  for  the  Fourth  circuit  for 
the  district  of  Sooth  Carolina,  and  ever  since. 
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as  such  purchaser,  your  petitioner  haa  been, 
and  now  Is,  engaged  In  the  operation  of  the 
Bald  two  railroads  In  the  state  of  South  Caro- 
lina as  part  of  Ita  system  of  interstate  com- 
merce, iiaving  complied  with  all  provisions  of 
the  law  of  South  Carolina  entitling  it  to  pur- 
chase, own,  and  operate  such  railroads.  That 
on  or  about  the  Ist  day  of  January,  1895,  your 
petitioner,  the  Southern  Railway  Company, 
then  being  the  lawful  owner  as  aforesaid  of 
these  various  railroads  and  railroad  properties 
and  franchises,  as  well  as  of  railroads,  rail- 
road properties,  and  franchises  in  various 
states  of  the  Union,  made  and  issued  its  cer- 
tificates of  stock  representative  of  interests  In 
such  railroads  and  railroad  system  as  an  en- 
tirety, and  also  its  mortgage  bonds  secured  by 
lien  thereon,  and  such  certificates  of  stocl^  and 
bonds  to  the  aggregate  amount  exceeding  two 
hundred  million  dollars  ($200,000,000)  have 
been  sold  and  issued,  and  are  now  outstanding 
throughout  the  United  States  of  America  and 
Europe;  and  ever  since  said  time,  and  now,  It 
Is  beyond  the  power  of  your  petitioner,  the 
Southern  Railway  Company,  to  sell  or  to 
transfer  the  railroads  in  South  Carolina,  con- 
stituting a  part  of  its  entire  system,  free  of 
such  stock  and  obligattons,  to  another  corpora- 
tion formed  or  to  be  formed  under  the  laws  of 
South  Carolina;  and  the  preservation  of  its 
rights  and  titles,  lawfully  acquired  by  It  as  a 
Virginia  corporation,  is  dependent  upon  the 
continuing  recognition  and  maintenance  of  its 
said  rights  and  of  its  exercise  thereof  In  the 
state  of  South  Carolina  as  a  Virginia  corpora- 
tion, duly  and  hospitably  admitted  within  the 
sovereign  state  of  South  Carolina,  pursuant  to 
the  laws  thereof,  on  the  10th  day  of  June, 
1894.  That  your  petitioner,  as  a  common  car- 
rier, owns,  controls,  and  operates  many  lines 
of  railway,  extending  from  the  city  of  Wash- 
ington, in  the  District  of  Columbia,  through 
different  adjoining  states  of  the  Union,  but 
constituting  one  system  and  under  one  man- 
agement That,  as  such  common  carrier,  your 
petitioner  has  contracts  for  carrying  the  Unit- 
ed States  mails,  and  has  been  since  its  organi- 
sation, and  la  now,  engaged  In  so  doing.  That 
your  petitioner  is  also  carrying  passengers  and 
freights  over  its  lines  between  different  states, 
and  has  many,  and  is  performing  many,  other 
special  contracts  in  its  capacity  of  common 
carrier,  constituting  commerce  between  the 
states.  That  the  lines  of  railway  in  the  state 
of  South  Carolina,  so  controlled  and  operated 
by  your  petitioner  as  aforesaid,  are  connecting 
links  In  a  through  line  of  railway  owned,  con- 
trolled, and  operated  by  your  petitioner,  and 
having  the  termini  In  different  states,  and  as 
such  constitute  part  of  the  machinery  where- 
by yonr  petitioner  carries  on  commerce  be- 
tween the  states.  That  among  the  laws  of 
the  state  of  South  Carolina,  under  and  by 
virtue  of  which  your  petitioner  purchased,  and 
Is  now  operating,  its  aforesaid  lines  in  the 
state  of  South  Carolina,  is  an  act  of  the  gen- 
eral assembly  of  the  said  state,  entitled  'An 
act  to  declare  the  terms  on  which  foreign  cor- 


porations may  carry  on  business  and  own  prop- 
erty in  the  state  of  South  Carolina,'  approved 
December  20,  1893  (21  St.  at  Large,  411),  and 
your  petitioner  claims  that  it  has  fully  com- 
plied with  all  the  terms  and  conditions  of  said 
act  ever  since  it  has  owned  property  or  done 
business  In  the  state  of  South  Carolina.  That 
your  petitioner  further  shows  that  on  the 

day  of  January,  1897,  It  did  file  in  the 

office  of  the  secretary  of  state  of  the  state  of 
South  Carolina  a  copy  of  its  charter,  authenti- 
cated In  the  manner  directed  by  law  for  the 
authentication  of  the  statutes  of  the  state  of 
Virginia,  under  whose  laws  it  was  chartered 
and  organized;  and  did,  further,  on  the  15th 
day  of  April,  189C,  and  prior  to  the  aUeged 
injury  to  the  said  Mathis,  cause  a  copy  of  said 
charter  to  be  recorded  in  the  office  of  the  reg- 
ister of  mesne  conveyances  in  Lexington  coun- 
ty. In  said  state,  in  which  said  county  it  was 
carrying  on  its  business  as  a  carrier  of  goods 
and  passengers.  That  said  acts  were  done  in 
compliance  with  the  act  of  the  general  assem- 
bly of  the  state  of  South  Carolina  entitled  'An 
act  to  provide  the  manner  in  which  railroad 
companies.  Incorporated  under  the  laws  of  oth- 
er states  or  countries,  may  become  lncor];>o- 
rated  In  this  state,'  i4>proved  19th  March, 
1896.  But  your  petitioner  is  advised  that  by 
such  acta  it  did  not  deprive  itself  of  the  right, 
as  a  citizen  of  the  state  of  Virginia,  to  remove 
causes  and  actions  brought  against  it  by  the 
citizens  of  South  Carolina  in  the  courts  of  said 
state  to  the  United  States  circuit  courts  sitting 
in  said  state,  under  the  acts  of  congress  in 
such  cases  made  and  provided,  nor  do  such 
acts  done  by  it  deprive  such  federal  courts  of 
the  Jurisdiction  to  hear  and  determine  such 
causes  when  so  removed.  And  your  petition- 
er offers  herewith  a  bond,  with  good  and  suffi- 
cient surety,  for  its  entering  in  said  circuit 
court  of  the  United  States  for  the  district  of 
South  Carolina,  on  the  first  day  of  its  next 
session,  a  copy  of  the  record  In  this  suit,  and 
for  paying  all  costs  that  may  be  awarded  by 
said  circuit  court,  if  said  court  shall  hold  that 
this  suit  was  wrongfully  or  Improperly  re- 
moved thereto;  and  it  prays  this  court  to  pro- 
ceed no  further  herein,  except  to  make  an 
order  of  removal  and  to  accept  the  said  surety 
and  bond,  and  to  cause  the  record  herein  to  be 
removed  Into  the  said  circuit  court  of  the 
United  States  in  and  for  the  district  of  South 
Carolina.  Southern  Railway  Company,  by  B. 
L.  Abney,  Its  Attorney." 

It  will  be  observed  that  the  petition  sets 
forth  that  it,  the  appellant,  owns  and  oper- 
ates certain  railroads  chartered  by  this  state. 
Among  these  are  the  Charlotte,  Columbia  &  Au- 
gusta Railroad  and  the  Columbia  &  Greenville 
Railroad,  both  of  which  were  sold  under  fore- 
closure proceedings  In  the  United  States  cir- 
cuit court  for  the  district  of  South  Carolina, 
and  at  such  said  sale  were  purchased  by  the 
Southern  Railway  Company.  But  the  peti- 
tion nowhere  sets  up  that,  by  reason  of  such 
said  sale,  the  Southern  Railway  Company  is 
the  successor  of  the  originally  chartered  Char- 
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lotte,  Columbia  &  Angnota  Bailroad  Oom- 
pany.  The  latter  corporation  still  exists,  and 
no  other  change  In  snch  corporate  entity  has 
been  produced  by  snch  said  sale  than  a  change 
In  the  owners  or  stockholders.  Onr  constitu- 
tion and  our  statutes,  speaking  for  the  state 
of  South  Carolina,  can  only  operate  within 
the  territorial  limits  of  the  state  of  South 
Carolina.  Therefore,  when  the  constitution  of 
1896  declared.  In  article  9,  i  8:  "The  general 
assembly  shall  not  grant  to  any  foreign  cor- 
poration or  association  a  license  to  build,  op- 
erate or  lease  any  railroad  In  this  state;  but 
In  all  cases  where  a  railroad  Is  to.  be  built  or 
operated  or  Is  now  being  operated  in  this 
state,  and  the  same  shall  be  partly  in  this 
state  and  partly  In  another  state  or  in  other 
states,  the  owners  or  projectors  shall  first  be- 
come incorporated  under  the  laws  of  this 
state;  nor  shall  any  foreign  corporation  or 
association,  lease  or  operate  any  railroad  in 
this  state,  or  purchase  the  same  or  any  in- 
terest therein,  •  •  •"—so  now  it  Is  through 
the  Charlotte,  Columbia  &  Augusta  Ballroad 
that  the  Southern  Railway  Company  in  the 
action  at  bar  alone  can  be  affected,  for  it  is 
on  the  line  of  the  track  of  the  Charlotte,  Co- 
lumbia &  Augusta  Railroad  Company  tliat  th« 
plalntift  (respondent)  was  injured,  by  and 
through  the  defendant  railway,  by  means  of 
the  hand  car  thereon  operated,  while  such 
plaintiff  resided  in  the  county  of  Lexington, 
In  this  state.  No  other  rights  and  duties  of 
the  Southern  Railway  Company  can  arise  in 
the  case  at  bar  than  as  such  rights  and  du- 
ties flow  from  the  ownership  and  operation 
of  the  said  Charlotte,  Columbia  &  Augusta 
Railroad  Company  by  the  defendant  (appel- 
lant), the  Southern  Railway  Company.  What- 
ever may  have  been  the  rights  and  duties  of 
this  Southern  Railway  Company  to,  by,  and 
through  its  ownership  of  the  Charlotte,  Co- 
lumbia &  Augusta  Railroad  Company,  prior  to 
the  decision  of  the  case  of  State  r.  Tompkins, 
48  S.  C.  40, 25  S.  E.  982,  we  will  not  Inquire.  But 
we  will  notice  the  fact  that  the  state  of  South 
Carolina  has  asserted,  and  her  own  courts  and 
the  United  States  supreme  court  have  recog- 
nized, her  power  to  alter  or  amend  the  charter 
of  said  Charlotte,  Columbia  &  Augusta  Rail- 
road Company  In  such  manner  as  said  state  of 
South  Carolina,  through  her  general  assembly, 
might  by  legislative  action  declare.  Railroad 
Co.  V.  Glbbes,  27  S.  C.  385,  4  S.  B.  49;  Id., 
142  U.  S.  386,  12  Sup.  Ct  255;  McCandless 
V.  Railroad  Co.,  38  S.  C.  103,  16  S.  B.  429. 
When,  therefore,  the  constitutional  conven- 
tion, In  the  year  1895,  ordained  (article  9,  i 
8,  as  quoted  hereinbefore)  that  any  corpora- 
tion, to  operate  as  owner  or  lessor  the  said 
Charlotte,  Columbia  &  Augusta  Railroad  Com< 
pany, 'should  be  a  domestic  corporation;  and 
when  the  general  assembly  of  this  state  pass- 
ed the  "Act  to  provide  for  the  formation  of 
certain  corporations  and  to  define  the  powers 
thereof  (22  St  at  Large,  p.  92);  and  when, 
under  that  act  of  our  general  assembly,  the 


Bonthen  Railway  Company  petitioned  to  be 
made  a  corporation  under  the  laws  of  South 
Carolina,  to  the  end  that  she  might  operate 
the  said  Charlotte,  C!oIumbia  &  Augusta  Rail- 
road Casnpany  within  the  territorial  limits  of 
the  state  of  South  Carolina;  and  when,  un- 
der an  action  therefor,  the  supreme  court  of 
this  state  declared,  on  the  petition  of  satd 
Southern  Railway  Company,  that  said  act  was 
constitutional,  and  the  petitioner  was  entitled 
to  be  made  a  domestic  corporation  (State -v. 
Tompkins,  48  S.  C.  49,  26  S.  B.  982),— we  can 
see  no  great  difficulty  in  the  way  of  regarding 
the  Southern  Railway  Company  as  a  domestic 
corporation.  If  It  is  a  domestic  corporation, 
then  It  is  not  entitled  to  the  benefit  of  those 
provisions  of  the  act  of  congress  of  tbe 
United  States  governing  the  removal  of 
causes  from  the  state  courts  to  the  United 
States  circuit  courts  because  of  diverse  cit- 
izenship. We  will  not  enlarge  upon  the  ques- 
tions here  presented,  conceiving,  as  we  do, 
that  the  foregoing  answer  Is  sufficiently  ex- 
plicit To  those  who  may  feel  an  Interest 
in  the  investigation  of  those  questions,  we  re- 
fer them  to  our  own  case  of  State  v.  Port 
Royal  &  A.  Ry.  Co.,  45  S.  C.  413,  23 
S.  B.  363;  Railroad  Co.  v.  Koontz,  104  U.  S. 
5;  Insurance  Co.  v.  Dunn,  19  WaO.  214; 
Steamship  Co.  v.  Tugman,  106  U.  S.  118,  1 
Sup.  Ct  58;  Stone  v.  State,  117  V.  S.  490, 
6  Sup.  Ct.  799;  Kern  v.  Huldekoper,  103  U.  S. 
485;  Martin's  Adm'r  v.  Railroad  Co.,  151  U. 
S.  673,  14  Sup.  Ct  533;  Tennessee  v.  Bank 
of  Commerce,  152  U.  S.  454,  14  Sup.  Ct  654; 
Postal  TeL  Cable  Co.  v.  Alabama,  155  U.  S. 
487,  15  Sup.  Ct  192.  We  therefore  overrule 
these  exceptions  relating  to  removal.  The 
next  exception,  which  Is  the  third,  relates  to 
an  objection  to  the  plaintiff  testifying  as  to 
his  marriage,  and  the  number  of  his  children 
and  their  ages.  This  precise  point  was  raised 
in  Johns  V.  Railroad  Co.,  30  S.  C.  162,  17  S.  B. 
696,  and  It  was  there  held  that  such  testimony 
was  not  material.  But  the  appellant  here,  in 
his  cross-examination,  called  forth  testimony 
from  this  same  witness  in  regard  to  his  chil- 
dren.   The  exception  Is  overruled. 

Lastly,  the  fifth  exception,  relating,  as  It 
does,  to  the  admissibility  of  testimony  con- 
cerning a  requisition  made  by  plaintiff  npon 
tbe  defendant  for  an  additional  push  car  (a 
hand  car).  To  make  this  clear,  we  will  state 
that  the  requisition  was  In  the  hands  of  the 
defendant  and  no  notice  to  produce  the  same 
had  been  given  by  the  plaintiff.  By  the  case 
it  appears  that  when  the  plaintiff  was  about 
to  testify  that  he  had  made  a  requisition  upon 
the  defendant  in  May,  1895,  for  a  fresh  or  new 
push  car,  objection  was  made  on  the  grronnd 
that  such  testimony  was  cumulative.  This  is 
quite  a  different  objection  to  that  embodied 
in  the  exception.  Counsel  will  be  confined  to 
the  rulings  actually  made  by  the  circuit  Judge. 
In  addition,  It  seems  that  the  witness  of  de- 
fendant was  called  upon  to  testify  by  tbe  de- 
fendant In  regard  to  this  requisition.    It  ao, 
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tlie  plaintiff  in  repljr  could  refer  by  teatlinoiiy 
to  snch  requisition.  We  lee  no  error  bere. 
It  It  tbe  judgment  of  tbls  court  that  tba  Jndf- 
ment  of  tbe  circuit  court  be  afflimed. 


<SS  a.  C.  296) 

TUKPIN  V.  SUDDtJTH  et  aL 

(Supreme  Court  of  South   CarolliuL     Oct  8, 

1898.) 

Appeal  —  Record  —  RaTiaw  — Judioul  Sales  — 
Etidbnoe— Customs  and  Ubaobs— Mobtoaobs 
—Recordation— FxiOBiTiES—ADTBasa  Po88e»- 

SIOH. 

1.  On  appeal,  facts  appearing  iu  the  argu- 
ment of  counsel,  and  not  admitted  on  the  rec- 
ord, or  in  open  court  at  the  hearing,  will  not 
be  considered. 

2.  Gen.  St  189S,  i  1868,  proTldes  that  a 
mortgage,  to  be  Talid  aa  against  a  bona  fide 
purchaser,  must  be  recorded  within  40  da78 
after  execution.  A  mortgage  given  for  the 
credit  part  of  the  price  of  land  sold  at  judicial 
sale  bore  date  as  of  the  sale,  and  was  not  re- 
corded until  more  than  40  days  thereafter. 
The  mortgagee  alleged  that  the  mortgage  was 
not  given  until  within  40  days  from  its  recorda- 
tion, claiming  that  the  terms  of  the  sale  had 
not  been  complied  with  until  within  that  period, 
and  that  the  mortgage  had  been  antedated. 
Bdd,  that  such  contention  was  not  sustained 
by  the  account  boolc  of  the  master,  which  show- 
ed payments  made  by  the  purchaser  running 
from  the  time  of  the  sale  to  the  recordation  of 
tlie  mortgage,  where  the  book  also  showed  that 
more  than  40  days  before  the  recordation  of 
the  mortgage  paymenta  had  been  made  which 
more  than  exceeded  tbe  required  cash  pay- 
ment, and  none  of  tbe  items  in  the  book  were 
explained. 

8.  It  was  not  competent  to  show  that  it  waa 
the  custom  of  the  master  to  date  sudi  mort- 
gages aa  of  the  date  of  the  sale,  although  they 
might  not  be  executed  until  afterwards,  since 
evidence  of  custom  is  not  admissible  to  estab- 
lish an  independent  fact 

4.  A  mortgage  not  recorded  within  40  days 
after  its  execution,  as  required  by  Gen.  St 
1883,  8  1868,  which  proTides  that  mortgages, 
to  be  valid  as  a^inst  bona  fide  purchasers  from 
the  time  of  their  execuUon,  most  be  recorded 
within  40  days  after  that  event  does  not  take 
precedence  of  a  deed  executed  between  the 
date  of  tlie  execution  of  the  mortgage  and  its 
recordation,  but  not  recorded  until  after  the 
date  of  the  recordation  of  the  mortgage,  and 
after  40  days  from  the  execution  of  the  deed. 

5.  Under  Code  Civ.  Proc.  {  107,  providing 
that  the  right  of  a  person  to  Uie  possession  of 
real  properi^  shall  not  be  Impaired  by  a  descent 
being  cast  by  reason  of  the  death  of  a  person 
in  possession,  possession  of  heirs  may  be  tacked 
to  that  of  their  ancestor. 

Oary,  A.  J.,  dissenting. 

Appeal  from  common  pleas  drcolt  court  of 
Greenville  county;  R.  C.  Watts,  Judge. 

Action  by  Rosalie  A.  Turpin  against  Debo- 
rah Jane  Sudduth  and  others.  From  a  judg- 
ment in  favor  of  defendants,  plaintiff  ap- 
peals.   Affirmed. 

Following  la  the  charge  of  the  circuit  Judge, 
viz.: 

"This  Is  an  action  brought  by  the  plaintiff, 
Rosalie  A.  Turpin,  against  tbe  defendant  Deb- 
orah J.  Sndduth  and  others  to  recover  pos- 
session of  real  estate.  The  plaintiff  here  con- 
tends that  in  1885,  one  S.  C.  Dickson  bought 
at  m  jodiclal  sole  bere  the  land  In  dispute. 


and  executed  a  mortgage  to  secure  part  pay- 
ment of  tbe  pnrchaie  money,  and  that  at  an- 
other judicial  sale  she  purchased  this  prop- 
erty, and  therefore  asks  for  possession  of  tbe 
same.  The  defendants  come  into  court,  and 
deny  that  the  plaintiff  is  entitled  to  recover. 
They  allege  that  hi  1886  S.  0.  Dickson  was 
the  owner  of  this  property,  and  sold  this  land 
to  Peter  C.  Sndduth,  and  that  he  bad  no  no- 
tice, actual  or  constructive,  that  there  was 
a  mortgage  over  It,  and  that  since  that  time 
Sudduth,  husband  and  father,  was,  np  to 
1888,  In  open  and  notorious  possession  of  the 
property,  and  that  since  bis  death  they  have 
held  in  adverse  possession  against  tbe  world. 
Now,  you  are  sole  judges  of  tbe  facts  In  the 
case,  and  it  Is  my  duty  to  give  yon  tbe  law 
in  the  case,  and  It  Is  yonr  duty  to  apply  the 
facts  to  the  law,  as  I  grlve  It  to  yon.  The 
law  appllcaUe  to  tbls  case  is  in  a  narrow 
compass,  as  I  view  U,  and  I  charge  yon  that 
In  1886,  If  S.  0.  DIckSMi  bought  that  prop- 
erty, and  got  a  deed  for  tbe  property  from 
the  officer  of  the  court  selling  it,  and  that 
he  executed  and  delivered  this  moirtgage, 
which  you  have  heard  read,  under  whom 
Miss  Turpin  claims,  and  that  if  it  was  not 
recorded  in  forty  days  after  execution,  and  if 
the  testimony  satisfles  yon  that  Sudduth 
bought  tbe  property  In  the  meantime,  and 
within  tbe  forty  days,  and  that  Dickson  gave 
no  notice  of  It  and  made  the  deed  to  It  to 
Sndduth,  the  plaintiff  could  not  recover.  If 
the  testimony  satisfies  you  that  Dickson  bid 
off  this  property  In  the  fall  of  1885,  and  did 
not  comply  with  the  terms  of  sale  until  Jann- 
ary  of  the  next  year,  and  that  at  the  same 
time,  January  14,  1886,  the  mortgage  was 
executed,  and  recorded  at  the  same  time,  then 
I  charge  you,  as  a  matter  of  law,  the  plain- 
tiff would  be  entitled  to  recover. 

"Now,  goitlemen.  It  all  depends  upon  the 
view  you  take  of  the  case  as  to  when  Dick- 
son got  possession  of  the  land,  by  deed,  and 
when  he  sold  it  If  he  got  it  in  November, 
and  sold  it  between  that  and  January,  and 
Sudduth  had  no  actual  or  constructive  notice 
of  the  existence  of  this  mortgage,  I  (^arge 
you,  as  a  matter  of  law.  If  tbe  mortgage  was 
given  in  November,  and  was  not  recorded  in 
forty  days,  then  the  plaintiff  would  not  be 
entitled  to  recover;  but  If  you  believe  that 
the  mortgage  was  recorded  in  the  forty  days 
after  it  was  given,  that  would  be  construc- 
tive notice  to  Sudduth,  and  the  plaintiff 
would  be  entitled  to  recover.  Or,  if  ,you  be- 
lieve that  this  property  was  knocked  down 
to  Dickson  that  day,  November,  1885,  and 
entered  upon  Doathlt's  books,  but  did  not 
comply  until  January,  and  he  got  his  deed  at 
that  time,  and  the  mortgage  was  properly  re- 
corded, then  Mr.  Sudduth  bought  it  subject 
to  tbe  mortgage,  and  Mr.  Sudduth  would  not 
be  entitied  to  tbe  land.  If  Sudduth  bad  no 
notice  of  it,  actual  or  constructiTe,  tiie  plain- 
tiff would  not  be  entitied  to  recover,  but  if 
he  had  actual  or  constructive  notice  of  it 
then  the  plaintiff  could  recover.    But  If  this 
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deed  and  mortgage  was  executed  at  the  same 
time,  and  the  mortgage  was  recorded  In  for- 
ty days,  then  he  bonght  It  subject  to  that, 
and  Uie  plaintiff  would  be  entitled  to  re- 
cover. If  yon  And  for  the  plaintiff,  say,  'We 
find  for  the  plaintiff  the  land  in  dispute.' 
If  you  find  for  the  defendants,  say,  *We  find 
for  the  defendants.' 

"The  plaintiff's  counsel  request  me  to 
charge  you: 

"  '(1)  A  deed  or  mortgage  bears  date,  so 
far  as  the  recording  acts  are  concerned,  from 
the  day  on  which  It  la  delivered.'    Charged. 

"  '(2)  If  the  Jury  believe  from  the  evidence 
that  the  deed  from  Douthit  to  Dickson  and 
the  mortgage  of  S.  G.  Dlckaon  to  Douthlt, 
dated  November  2,  1885,  were  not,  in  fact, 
executed  and  delivered  until  January  14, 1886, 
the  latter  is  the  date  from  which  the  forty 
days  within  which  the  mortgage  should  be 
recorded  must  be  reckoned.'    Charged. 

"  '(3)  If  the  mortgage  of  S.  C  Dickson  was, 
in  fact,  executed  on  November  2,  1885,  and 
was  not  recorded  until  January  14,  1886,  a 
purchase  from  S.  C.  Dickson  between  Novem- 
ber 2,  1885,  and  January  14,  1886,  who  claims 
under  a  deed  executed  within  that  period, 
but  who  has  not  recorded  it  until  January 
14,  1886,  cannot  prevail  against  the  prior  un- 
recorded mortgage.  If  the  latter  was  reced- 
ed on  January  14,  1886.'    Refused. 

"  '(4)  If  the  Jury  believe  from  the  evidence 
that  S.  C.  Dickson  purchased  the  land  In 
dispute  at  master's  sale  on  November  2,  1885, 
but  did  not  comply  with  his  bid  until  Janu- 
ary 14,  1886,  at  which  time  he  received  a 
deed  and  executed  a  mortgage  to  the  marter, 
he  did  not  acquire  the  legal  title  until  Jana- 
ary  14,  1886;  and  that  a  deed  to  the  said 
premises  executed  by  him  between  the  sale 
and  the  execution  and  delivery  of  title  can- 
not prevail  against  the  purchaser  under  fore- 
closure of  the  purchase-money  mortgage  exe- 
cuted to  the  said  master,  provided  the  mort- 
gage was  recorded  within  forty  days  from 
January  14,  1886.'    Charged. 

"  '(6)  That,  under  the  will  of  Peter  0.  Sud- 
dutb,  bis  widow,  Deborah  J.  Sudduth,  took  a 
fee-simple  estate  in  this  land,  and,  if  the  Jury 
believe  from  the  evidence  that  Deborah  J. 
Sudduth  was  made  a  party  to  this  suit  with- 
in ten  years  from  the  accrual  of  Peter  C. 
Sudduth's  Interest  in  the  land,  then  the  stat- 
ute of  limitations  is  no  bar  to  the  plaintiff's 
claim.'    Charged. 

"Now,  gentlemen,  as  I  said  before,  if  yon 
believe  that  Mr.  Dickson  got  this  deed  In 
November;  1885,  and  sold  to  Sudduth  be- 
tween that  time  and  January  14th,  If  you  be- 
lieve that  he  executed  a  mortgage  the  same 
day,  and  that  was  not  recorded,  then  the 
statute  of  limitations  would  commence  to 
run;  and  If  you  believe  that  be  and  bis  heirs 
were  in  possession  of  that  land  adversely  for 
ten  years,— in  uninterrupted  possession  of 
It  for  ten  years,— then  that  would  give  de- 
fendants good  title.  But  it  all  depends  upon 
what  took  place  in  November,  1885.    If  Sud- 


duth bought  it,  and  thought  he  was  baying 
unincumbered  property,  and  he  had  no  ac- 
tual or  constructive  notice  of  the  mortgage, 
he  would  be  entitled  to  It;  but  if  Dickson 
bid  It  off  that  day,  and  got  his  deed  that 
day,  and  gave  his  mortgage  that  day,  then 
the  plaintiff  cannot  recover." 

The  plaintiff  (appellant),  having  given  her 
notice  of  Intention  to  appeal  to  the  supreme 
court  from  the  rulings  of  the  circuit  Judge, 
his  charge  to  the  Jury,  and  the  verdict  and 
Judgment  rendered  in  the  above-stated  case, 
now  comes,  and  gives  notice  of  said  appeal, 
and  will  ask  the  supreme  court  to  reverse  the 
same  on  the  following  grounds,  to  wit: 

"(1)  Because  the  circuit  Judge  erred  in  re- 
fusing to  allow  the  appellant  to  prove  the 
custom  or  habit  of  Judge  Douthit,  then  mas- 
ter of  Greenville  county,  of  dating  deeds  and 
mortgages  as  of  the  date  of  the  sale,  even 
though  the  terms  of  the  sale  were  not  com- 
plied with  for  a  month  or  months  after  the 
day  of  sale. 

"(2)  Because  the  circuit  judge  erred  In  re- 
stricting the  proof  in  this  case  to  what  was 
done  by  Judge  Douthit  in  the  execution  of 
the  deed  and  mortgage  of  S.  C.  Diclcson  to 
him,  the  said  S.  J.  Douthit,  master. 

"(3)  Because  the  office  of  8.  J.  Douthit  be- 
ing a  public  office,  and  it  being  relevant  to 
prove  the  existence  of  a  course  of  business  or 
habit  of  the  said  officer  doing  business  In 
the  said  office,  it  is  respectfully  submitted 
that  the  circuit  Judge  erred  In  refusing  to 
allow  the  plaintiff  below  to  prove  what  the 
habit  or  custom  of  Judge  Douthit  was  in  bis 
said  office,  as  to  the  execution  of  deeds  'and 
mortgages. 

"(4)  Because  the  circuit  Judge  erred  in  re- 
fusing to  charge  the  Jury  as  follows:  "S.  If 
the  mortgage  of  S.  C.  Dickson  was  In  fact 
executed  on  November  2,  1885,  and  was  not 
recorded  until  January  14,  1886,  a  purchaser 
from  S.   C.   Dickson  between  November  2, 

1885,  and  January  14,  1886,  who  claims  un- 
der a  deed  executed  within  that  period,  bat 
who  has  not  recorded  it  until  after  January  14. 

1886,  cannot  prevail  against  the  prior  unre- 
corded mortgage,  if  the  latter  was  recorded 
on  January  14,  1886.' 

"(6)  Because  the  circuit  Judge  In  charging 
the  Jury  as  follows:  The  law  applicable  to 
this  case  is  In  a  narrow  compass,  as  I  view 
it;  and  I  charge  you  that,  in  1885,  If  S.  C 
Dickson  bought  that  property  and  got  a  deed 
for  the  property  from  the  officers  of  the  court 
selling  It,  and  that  he  executed  and  delivered 
this  mortgage  which  you  have  heard  read, 
under  whom  Miss  Turpln  claims,  and  that  if  it 
was  not  recorded  In  forty  days  after  execu- 
tion, and  if  the  testimony  satisfies  you  that 
Sudduth  bought  the  property  in  the  mean- 
time and  within  the  forty  days,  and  that 
Dickson  gave  no  notice  of  It  and  made  the 
deed  to  it  to  Sudduth,  the  plaintiff  could  not 
recover.' 

"(6)  Because  the  circuit  Judge  erred  in  char- 
ging the  Jury  as  follows:    'Now,  gentlemen,  it 
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all  depends  upon  the  view  you  take  of  the 
case  as  to  when  Dickson  got  possession  of 
the  land  by  deed  and  when  he  sold  it.  If  he 
got  it  in  November,  and  sold  it  between  that 
and  January,  and  Sudduth  had  no  actual  or 
constructive  notice  of  the  existence  of  this 
mortgage,  I  charge  yon,  as  a  matter  of  law, 
if  the  mortgage  was  given  In  November, 
and  was  not  recorded  in  forty  days,  then  the 
plaintiff  would  not  be  entitled  to  recover.' 

"(7)  The  undisputed  testimony  In  this  case 
being  that  the  deeds,  said  to  have  been  eze- 
cnted  by  S.  C.  Dickson  to  Peter  G.  Sudduth, 
were  neither  of  them  ever  recorded  in  the  R. 
M.  C.  office  of  Greenville  county  until  1895, 
and  that  the  plaintiff  had  no  actual  knowl- 
edge of  the  existence  of  the  same,  the  dr- 
ealt  Judge,  therefore,  erred  in  charging  the 
jury  as  follows,  to  wit:  'If  Sudduth  bought 
It,  and  thought  he  was  buying  unincumbered 
property,  and  he  had  no  actual  or  constructive 
notice  of  the  mortgage,  he  would  be  entitled 
to  it;  but  If  Dickson  bid  it  off  that  day,  and 
got  his  deed  that  day,  and  gave  his  mortgage 
that  day,  then  the  plaintiff  cannot  recover.' " 

Oothran,  Wells,  Ansel  &  Cofhran,  ft>r  ap- 
pellant   J.  A.  Mooney,  for  respondents. 

UcIYER,  0.  J.  Tills  is  an  action  to  recov- 
er possession  of  real  estate,  and,  as  it  is  con- 
ceded that  both  parties  claim  title  under  one 
B.  C.  Dickson,  the  controversy  turns  upon  the 
inquiry,  which  party  has  shown  the  better 
title  from  Dickson? 

It  appears  that  the  land  in  question  was 
offered  for  sale  on  sales  day  In  November, 
1885,  by  S.  J.  Douthlt,  as  master  for  Green- 
ville county,  under  proper  proceedings  for  the 
partition  of  the  estate  of  one  Goodlett,  and 
bid  off  by  S.  C.  Dickson.  The  said  Dickson 
executed  his  bond  to  Douthlt  as  master,  con- 
ditional for  the  payment  of  $660,  12  months 
after  date,  with  interest  from  date.  Though 
it  la  not  stated  what  was  the  amount  of 
Dickson's  bid.  It  would  seem  that  this  bond 
was  given  to  secure  the  payment  of  the  credit 
portion  of  the  purchase  money,  for  it  is  stat- 
ed that  the  land  was  sold  for  one-half  cash, 
balance  on  credit  of  12  months;  and  he  also 
gave  a  mortgage  on  the  premises  In  question 
to  secure  the  payment  of  said  bond.  Both 
this  bond  and  mortgage  bear  date  the  2d  of 
November,  1885,  and  the  mortgage  was  re- 
corded on  the  14th  of  January,  1886.  This 
bond  and  mortgage  were  subsequently  assign- 
ed to  the  plaintiff,  and  she  commenced  an  ac- 
tion against  S.  .C.  Dickson  on  the  8tb  of  Feb- 
ruary, 1895,  for  the  foreclosure  of  the  mort- 
gage: and,  having  recovered  judgment,  the 
mortgaged  premises  were  offered  for  sale,  at 
public  outcry,  on  the  7th  of  May,  1895,  by 
D.  P.  Verner,  the  then  master  for  Green- 
ville county,  and  bid  off  by  the  plaintiff  for 
the  sum  of  S300,  and  on  the  8th  of  June,  1883, 
she  received  titles  for  the  premises  from  tlie 
said  master.  The  bond  and  mortgage  and  the 
deed  aliove  referred  to  were  introduced  in 


evidence  by  the  plaintiff,  and.  Inasmuch  as 
the  mortgage  appeared  not  to  have  been  re- 
corded within  40  days  from  its  date,  she  un- 
dertook to  show  that  the  mortgage  did  not 
tiear  its  true  date,  but  that,  in  fact,  it  was  not 
executed  until  the  14th  of  January,  1886,  the 
day  on  which  it  was  recorded.  For  this  pur- 
pose the  account  book  of  Master  Douthlt, 
showing  his  settlement  with  the  estate  of 
Goodlett,  was  introduced,  on  which  it  appear- 
ed that  Douthlt  charged  himself  with  $250, 
cash  received  from  S.  O.  Dickson  on  the  11th 
of  November,  1885;  cash  received  from  Dick- 
son on  24th  of  November,  1885,  $453;  cash 
received  from  Dickson  on  the  14th  of  Janu- 
ary, 1886,  $660;  "two  bonds  of  S.  O.  Dickson 
and  interest,  $757.10,  on  13th  of  December, 
1886;"  16th  of  February,  1887,  cash  received 
of  S.  O.  Dickson,  $70.46;  and  on  same  day 
the  following  entry:  "To  balance  on  bond  of 
S.  C.  Dickson,  assigned  to  B).  F.  S.  Bowley, 
trustee,  $650,"  who.  It  appears,  subsequently 
assigned  the  bond  and  mortgage  to  the  plain- 
tiff. The  only  credit  indorsed  on  the  bond  of 
Dickson,  above  referred  to  as  Introduced  In 
evidence  by  the  plaintiff  prior  to  Its  assign- 
ment, Is  that  of  $70.45,  dated  16th  February, 
1887.  The  plaintiff  also  attempted  to  Intro- 
duce evidence  as  to  what  was  the  custom  of 
Master  Douthlt  as  to  dating  the  papers  when 
the  conditions  of  sale  were  subsequently 
complied  with;  bnt  this  testimony,  upon  ob- 
jection, was  ruled  out,  his  honor,  Judge 
Watts,  saying:  "I  don't  think  he  has  a  right 
to  testify  as  to  the  general  custom  of  Judge 
Douthlt;  he  can  testify  as  to  this  particular 
case."  The  witness  then  answered:  "I  know 
nothing  as  to  that  custom  in  this  particular 
case." 

One  of  the  subscribing  witnesses  to  the 
mortgage,  T.  Q.  Donaldson,  Esq.,  was  exam- 
ined as  a  witness,  who,  after  stating  that  he 
had  probated  the  mortgage,  which  probate 
bears  date  14th  of  January,  1886,  was  asked: 
"Q.  Do  you  know  whether  or  not  that  paper 
was  delivered  to  [by?]  Mr.  Dickson  at  the 
date  of  the  probating?  A.  I  have  no  recol- 
lection of  It"  He  was  then  asked  this  ques- 
tion: "Q.  Xou  knew  what  was  Judge  Don- 
thlt's  custom?  A.  Yes,  sir;  I  have  heard  that 
he  had  a  custom  about  It,  but  I  don't  know. 
Q.  As  to  this  particular  transaction,  you  don't 
remember  alx>ut  that?  A.  No,  sir;  I  do  not 
know,  besides  from  the  statement  of  the  pa- 
pers themselves." 

Thus,  the  plaintiff  traced  her  title  from  S. 
G.  Dickson,  and  rested.  The  defendant  then 
introduced  testimony  tending  to  show  that 
some  time  in  the  early  part  of  November, 
1886,  the  said  S.  C  Dickson  made  a  deed  to 
Peter  C.  Sudduth,  who  was  the  husband  of 
one  of  the  defendants,  and  the  father  of  the 
other  defendants,  for  the  premises  in  dispute; 
that  under  that  deed  Peter  C.  Sudduth  went 
into  possession  of  the  premises  In  Novem- 
ber, 1885,  sowed  the  place  in  wheat  in  the 
fall  of  that  year,  and  retained  the  possession 
until  his  death,  In  1888,  ever  since  which  time 
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tbe  defendants  haye  been  in  poBsession,  mak- 
ing ImproTementB,— "built  bouses,  and  clear- 
ed land,  and  built  fences,  and  Improved  it 
generallj";  that  they  never  heard  of  any 
claim  to  the  land  by  any  other  person  until 
they  saw  it  advertised  for  sale  under  the 
mortgage  through  which  plaintiff  claims; 
that,  the  original  deed  having  been  destroyed 
by  fire  in  November,  18S5,  the  said  S.  0.  Dick- 
son, on  the  23d  day  of  August,  1888,  made 
another  deed  to  Peter  0.  Sadduth  for  the 
same  premises,  in  which  the  following  words 
occur:  "This  deed  has  been  signed  and  de- 
livered l)efore,  but,  believing  that  the  for- 
mer deed  has  been  burned  and  destroyed,  I 
now  place  this  deed  to  take  the  place  of  said 
burnt  deed."  The  deed  alleged  to  have  been 
burnt  was  never  recorded,  and  the  new  deed 
of  August,  1888,  t^ven  to  replace  the  burnt 
deed,  was  not  recorded  until  the  19th  of 
Aprli  1885.  In  this  way  the  defendants  un- 
dertook to  trace  their  title  from  S.  O.  Dick- 
son; and  they  also  set  up  in  their  answer  the 
plea  of  the  statute  of  limitations,  relying  upon 
the  adverse  possession  of  their  ancestor,  Pe- 
ter C.  Sudduth,  cast  upon  them  by  his  de- 


In  reply,  the  plaintiff  offered  Dr.  Rowley  as 
a  witness,  who  testified  that  tbe  bond  and 
mortgage  of  Dickson  to  Master  Douthit,  was 
transferred  to  him  on  the  16th  of  February, 
1887,  and  that  he  transferred  the  same  to 
the  pUlntiff  on  the  30th  of  April,  1887,  and 
that  he  had  no  notice  of  any  deed  or  anything 
of  the  Idnd  from  the  time  he  bought  the  pa- 
per,—"nothing  but  the  bond  and  mortgage 
and  assignment  here";  that  the  plaintiff  lived 
with  him,  and  he  attended  to  all  her  business, 
and  that  he  "knew  nothing  of  that  deed,— 
not  until  the  land  was  advertised  for  sale." 

It  appears  from  the  "case"  that  this  action 
was  not  commenced  until  the  6th  of  January, 
1887,  as  the  summons  l>ears  that  date;  and, 
although  It  may  be  inferred  from  a  statement 
which  appears  in  the  argument  of  one  of  the 
counsel,  that  tbe  action  had  been  originally 
commenced  against  two  of  the  defendants, 
and  was  afterwards  amended  by  making  the 
other  defendants  parties,,  yet  there  is  noth- 
ing whatever  in  the  "case"  to  show  any- 
thing of  the  kind;  and,  as  we  have  repeated- 
ly had  occasion  to  say,  we  must  look  alone  to 
the  "case"  for  tbe  facts  upon  wliich  an  ap- 
peal is  to  be  considered,  and  cannot  accept 
facts  appearing  only  in  the  argument  of  coun- 
sel, unless  they  are  admitted  on  the  record, 
or  in  open  court  at  the  hearing,  which  does 
not  appear  here. 

This  appeal  raises  two  general  questions: 
(1)  As  to  the  competency  of  certain  testimo- 
ny ruled  out  by  the  circuit  Judge;  (2)  as  to 
certain  errors  alleged  to  have  been  commit- 
ted in  tbe  charge  to  the  jury.  For  a  full  and 
fair  imderstandlng  of  the  second  question,  it 
will  be  necessary  for  the  reporter  to  incor- 
porate in  Ills  report  of  this  case  the  charge  of 
the  drcnlt  Judge  and  the  exceptions  as  set 
out  ip  the  record. 


Our  first  inquiry  to  whether  ttiere  was  error 
In  ruling  out  the  testimony  as  to  tbe  costom 
of  Master  Douthit  in  regard  to  dating  con- 
veyances, bonds,  and  mortgages  executed  by 
or  to  him,  as  master,  in  pursuance  of  Judi- 
cial sales  made  by  him.  The  avowed  object 
of  this  testimony  was  to  show  that  it  was  the 
custom  of  this  master  to  date  such  papers 
on  the  day  of  sale,  although  they  might,  in 
fact,  be  executed  afterwards;  and  the  real 
purpose  was  to  show  that  tbe  mortgage  un- 
der which  the  plaintiff  claims,  though  bear- 
ing on  its  face  the  date  of  2d  November, 
1885,  and  so  spread  upon  the  public  records, 
was.  In  fact,  not  executed  until  14th  of  Jan- 
uary, 1886,— the  object  being  to  avoid  the 
effect  of  failing  to  record  the  mortgage  with- 
in 40  days,  as  expressly  required  by  statute. 
While  it  is  true  that  an  instrument  in  writ- 
ing is  presumed  to  have  been  made  or  exe- 
cuted on  the  day  of  its  date  (1  QreenL  By.  { 
88,  note  a),  yet  it  is  equally  true  that  it  to 
admissible  to  show,  by  any  competent  evi- 
dence, the  true  date  of  its  execution;  the 
burden  of  proof  being  on  the  party  alleging 
a  delivery  on  another  day  (2  GreenL  Bv.  i  297; 
Soloman  v.  Evans,  3  McCJord,  274;  Pressly  v. 
Hunter,  1  Spears,  133;  McCracken  t.  Ans- 
ley,  4  Strob.  1). 

Accordingly,  in  this  case,  one  of  the  eab- 
scribing  witnesses  to  the  mortgage,  Mr.  Don- 
aldson, who  had  also  probated  the  mortgage 
on  the  14th  of  January,  1686,  vras  allowed, 
without  objection,  to  be  asked  whether  the 
mortgage  was  delivered  "at  the  date  of  that 
probating";  but,  unfortunately  for  the  plain- 
tiff, be  answered,  "I  have  no  recollection  of 
it;"  and,  when  farther  Interrogated  upon  the 
subject,  his  reply  was,  "No,  sir;  I  do  not 
know  besides  from  the  statements  of  the  pa- 
pers themselves."  So  that,  without  any  di- 
rect evidence  tending  to  show  that  the  mort- 
gage was  antedated,  tbe  plaintiff  offered  to 
show  what  was  the  custom  of  Master  Douthit 
in  dating  papers  where  the  terms  of  sale 
were  not  complied  with  until  some  time  after 
the  sale.  In  the  first  place,  there  was  no  evi- 
dence, other  than  that  afforded  by  the  dates 
of  the  bond  and  mortgage,  offered  in  evi- 
dence by  the  plaintiff  herself,  as  to  when 
Dickson  compiled  with  the  terms  of  the  sale, 
and  those  papers  showed  that  he  complied  oo 
the  day  of  sale. 

We  suppose,  however,  that  tbe  account 
book  of  Master  Douthit,  likewise  introduced 
by  plaintiff,  is  relied  upon  to  show  that  Dick- 
son did  not  comply  until  after  the  day  of  sale. 
That  account  book  shows  that  Dicksou  made 
two  payments  to  the  master,  aggregating  in 
amount  more  than  the  cash  payment  requir- 
ed,—one-lialf  of  the  purchase  money,— one  of 
wliich  was  made  on  the  11th  and  the  other 
on  the  24th  of  November,  1885,  and  there  la 
no  pretense  that  Dickson  bought  any  otbei 
property,  except  the  laud  in  dispute,  at  tbe 
sale  of  tbe  Goodlett  estate.  So  that,  If  thai 
account  book  shows  anything,  It  would  seeiu 
to    show   that   Dickson   compiled    with   the 
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tarms  of  the  nle,  at  least  as  early  as  the 
Mth  of  Morember,  1886,  and  tbe  mortgage 
was  not  recorded  within  40  days  from  that 
date.  As  to  the  other  entries  on  that  ac- 
connt,  showing  cash  received  by  the  master 
from  Dickson,  the  testimony  affords  no 
means  of  explaining  them,  and  we  shall  not 
resort  to  conjecture.  The  burden  of  proof 
was  on  the  plaintiff  to  show  that  Dickson  did 
not  comply  with  the  terms  of  the  sale  until 
the  14th  of  January,  1886,  and  did  not  al- 
ther  receive  titles  or  give  his  mortgage  until 
that  date,  and,  certainly,  the  entries  of  the 
master's  account  t>ook  do  not  show  those 
facta. 

But,  waiving  all  this,  we  are  of  opinion 
that,  w&Ue  testimony  as  to  custom  or  tbe 
usages  of  trade  Is  competent  for  certain  pur- 
poses, yet  It  Is  not  competent  for  the  purpose 
of  proving  an  Independent  fact  As  Is  said  In 
2  Greenl.  Bv.  8  251:  "Their  true  office  [speak- 
ing of  customs  or  usages  of  trade]  Is  to  In- 
terpret tbe  otherwise  Indeterminate  Inten- 
tions of  parties,  and  to  ascertain  the  nature 
and  extent  of  their  contracts,  arising,  not 
from  express  stipulations,  but  from  mere  Im- 
plications and  presumptions  and  acts  of  a 
doubtful  and  equivocal  character,  and  to  fix 
and  explain  tbe  meaning  of  words  and  ex- 
pressions of  donbtfol  or  various  senses." 
No  case  baa  been  cited,  and  our  Investiga- 
tions warrant  ns  In  saying  that  none  can  be 
found.  In  which  such  testimony  has  been 
held  comi>etent  to  prove  a  distinct  and  Inde- 
pendent fact,  not  pertinent  to  explain  any 
ambiguity  In  an  Instrument  of  writing,  or  to 
Interpret  the  meaning  of  terms  found  there- 
in, and  thereby  to  show  what  was  tbe  Inten- 
tion of  the  parties.  So,  also,  In  Fairly  v. 
Wappoo  Mills,  44  a  C.  227,22  S.  B.  108,  where 
the  cases  upon  the  subject  were  reviewed.  It 
was  said:  "It  seems  to  us  that  the  very  de- 
cided weight  of  authority  Is  In  favor  of  the 
proposition  that  evidence  of  custom  and 
usage  is  not  admissible  to  explain  or  vary  tbe 
terms  of  an  express  contract,  whether  writ- 
ten or  verbal,  unambiguous  in  Its  terms,  un- 
less It  be  to  show  the  meaning  of  certain 
terms  used  In  such  contracts,  which,  by 
well-established  custom  or  long  usage,  have 
acquired  a  meaning  different  from  that  which 
tbey  primarily  bear;  for  tbe  reason  that 
when  parties.  In  making  a  contract,  use 
terms  whlcb,  by  usage  or  custom,  have  ac- 
quired a  certain  meaning,  tbey  moit,  in  the 
absence  of  any  evidence  to  the  contrary,  be 
assumed  to  have  used  such  terms  In  such  ac- 
quired sense." 

It  is  obvious,  under  these  well-settied  prin- 
ciples, that  the  testimony  in  question  was 
not  competent  In  the  first  place,  there  was 
no  ambiguity  in  tbe  terms  of  the  mortgage; 
and  the  testimony  did  not  tend  to  show  that 
any  of  tbe  terms  or  expressions  used  In  tbe 
mortgage  bad,  by  custom  or  long  usage,  ac- 
quired a.  sense  different  from  that  which 
they  primarily  bear.  On  tbe  contrary,  tbe 
sole  object  of  tbe  testimony  was  to  show  a 


distinct  and  Independent  fact,  wholly  uncon- 
nected with  tbe  Intentions  of  the  parties,  up- 
on whlcb  tt  could  not  possibly  throw  any 
light  We  do  not  think,  therefore,  that  there 
was  any  error  In  ruling  out  the  testimony 
In  question,  and  the  exceptions  raising  this 
question  must  be  overruled. 

The  other  exceptions  may,  as  stated  by 
counsel  for  appellant  in  their  argument,  be 
considered  together.  The  real  question  Is  pre- 
sented by  appdlant's  fourth  exception,  whlcb 
Imputes  error  to  the  circuit  judge  in  refusing 
to  charge  plaintiff's  third  request,  which  was 
as  follows:  'Of  tbe  mortgage  of  S.  C.  Dick- 
son was,  in  fact,  executed  <«  November  2, 

1885,  and  was  not  recorded  nntU  January  14, 

1886,  a  purchaser  from  S.  CL  Dickson  between 
November  2,  1885,  and  January  14,  1886,  who 
claims  under  a  deed  executed  within  that 
period,  but  who  has  not  recorded  it  until 
January  14,  1886,  cannot  prevail  against  the 
prior  unrecorded  mortgage.  If  the  latter  was 
recorded  on  January  14, 1886."  It  will  be  ob- 
served that  the  plaintiff.  In  stating  this  re- 
quest to  charge,  In  her  fourth  exception,  has 
Inserted  tbe  word  "after"  between  tbe  wMrds 
"until"  and  "January,"  In  the  third  line  from 
the  last  line  in  tbe  exception,  whereas  no 
such  word  there  appears  In  the  request  to 
charge  as  set  out  in  the  "case."  If  the  re- 
quest to  (diarge  was  as  set  out  in  the  "case" 
(as  we  must  assume  It  to  have  been),  and 
not  as  It  Is  set  oat  In  tbe  exception,  then  a 
different  question  la  presented  from  that 
whlcb  has  been  argued  by  counsel  for  appel- 
lant; for  the  question,  as  presented  by  tbe 
request  to  charge  as  set  out  In  the  "case," 
would  be  whether  a  mortgage  executed  on 
the  2d  of  November,  1885,  but  not  recorded 
until  tbe  14th  of  January,  1886,— after  the 
expiration  of  tbe  40  days  allowed  for  that 
purpose, — would  take  precedence  of  a  deed 
executed  between  the  2d  of  November,  1885, 
and  the  14th  of  January,  1886,— but  at  what 
date  between  those  two  dates  not  stated, — 
and  not  recorded  "until"  the  14th  of  January, 
1886;  and  to  that  question  there  could  be  no 
other  answer  than  that  the  mortgage  would 
not  take  precedence  of  the  deed,  for  the  ob- 
vious reason  that  the  request  assumed  that 
the  mortgage  was  not  recorded  until  after 
the  expiration  of  the  40  days,  while  it  did 
not  assume  that  the  deed  was  recorded  after 
tbe  expiration  of  the  40  days;  and  hence 
there  would  be  no  error  In  refusing  tbe  re- 
quest If,  however,  the  request  could  be  as- 
sumed to  be  as  stated  in  the  exception,  then 
the  question  would  be  whether  a  mortgage 
executed  on  the  2d  of  November,  1885,  but 
not  recorded  until  the  14th  of  January,  1886, 
—after  the  expiration  of  the  40  days,— would 
take  precedence  of  a  deed  executed  after  the 
2d  of  November,  1885,— but  exactiy  when  not 
stated,— and  not  recorded  until  "after"  tbe 
14tb  of  January,  18SC,— exactly  when  not 
stated;  and  to  this  question  the  answer  must 
be  that  the  mortgage  would  not  take  prece- 
dence of  tbe  deed,  for  the  reason  that,  while 
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the  request  assumed  that  the  mortgage  was 
recorded  "out  of  time,"  It  did  not  assume  that 
the  deed  was  recorded  "out  of  time,"  as  the 
date  of  its  execution  as  well  as  the  date  of 
its  recording  did  not  appear,  and  hence  there 
would  be  no  error  In  refusing  the  request  as 
thus  presented. 

But,  waiving  this,  which  may,  possibly,  be 
regarded  as  hypercritical  by  some,— though 
we  must  say  that  parties  who  rest  their  ap- 
peal upon  the  refusal  of  a  circuit  Judge  to 
charge  certain  requests  should  be  very  care- 
ful to  so  frame  their  requests  as  to  present 
clearly  and  distinctly  the  propositions  of  law 
which  they  wish  laid  before  the  Jury,  elimi- 
nating all  erroneous  or  Indefinite  propositions, 
■o  that  the  circuit  Judge  may  be  able  to  see 
clearly  what  legal  propositions,  applicable  to 
the  case  as  made  by  the  testimony,  the  party 
desires  to  have  laid  before  the  Jury,— still  we 
will  not  decline  to  talce  the  most  liberal  view 
of  the  proposition  which  we  presume  the 
appellant  desired  to  have  submitted  to  the 
Jury.  That  proposition,  as  we  suppose,  was 
this:  that  If  the  Jury  believe  that  the  mort- 
gage of  Dickson  was,  in  fact  executed  on  the 
2d  of  November,  1885,  but  was  not  recorded 
until  the  14th  of  January,  1886,  a  purchaser 
from  Dickson  claiming  under  a  deed  executed 
between  the  2d  of  November,  1885,  and  the 
14tb  of  January,  1886,  but  not  recorded  until 
after  the  14th  of  January,  1886,  and  after 
the  40  days  allowed  for  that  purpose  had  ex- 
pired, could  not  prevail  agalndt  the  prior 
mortgage,  which,  though  not  recorded  within 
the  time  prescribed  by  statute,  was  recorded 
before  the  deed  to  such  purchaser  was  re- 
corded. So  that  the  question  presented  by 
the  request,  as  thus  framed.  Is  whether  a 
pnrcliaser,  without  notice  of  a  prior  unrecord- 
ed mortgage,  claiming  under  a  deed  executed 
after  the  mortgage,  but  before  it  was  record- 
ed, the  same  not  having  been  recorded  within 
the  time  prescribed  by  statute,  such  deed 
not  having  been  recorded  within  40  days,  and 
not  until  after  the  mortgage  was  recorded, 
can  prevail  against  the  mortgage.  This  ques- 
tion must  be  determined  by  the  provisions 
of  the  act  of  1876,  now  Incorporated  In  the 
General  Statutes  of  1803  as  section  1968,  apply- 
ing to  all  deeds,  mortgages,  and  other  instru- 
ments of  writing  therein  mentioned,  executed 
after  the  1st  day  of  January,  1877,  and  is  not 
to  be  atrected  by  the  act  of  1898  (22  St.  at 
Large,  p.  746),  making  material  amendments 
to  that  section. 

Several  cases  have  been  cited  by  counsel 
for  appellant  as  construing  this  section,  the 
most  notable  of  which  is  King  v.  Fraser,  23 
S.  C.  543,  which  may  be  regarded  as  the  lead- 
ing case  upon  the  subject.  The  case  of  Mc- 
Namee  v.  Euckabee,  20  S.  C.  100,  which  is 
also  cited,  has  no  application  to  this  case, 
aa  the  question  there  arose  under  the  regis- 
try law  as  it  stood  prior  to  the  passage  of 
the  act  of  1876,  now  Incorporated  in  the  Gen- 
eral Statutes  of  1883  as  section  1968,  whereby 
fundamental  changes  were  made  in  the  regis- 


try law.  In  the  case  of  King  t.  Fraser, 
supra,  the  question  was  whether  a  mortgagee 
whose  mortgage  had  not  been  recorded  with- 
in the  prescribed  time,  but  was  afterwards 
recorded,  took  precedence  of  the  general  on 
secured  creditors  of  the  mortgagor;  and  it 
was  held  that  the  mortgagee  had  priority  over 
all  the  unsecured  creditors,  including  those 
whose  debts  were  contracted  between  the 
date  of  the  execution  of  the  mortgage  and 
the  date  of  its  record,  but  that  It  was  other- 
wise as  to  creditors  who  had  acquired  a  lien 
subsequent  to  the  execution  of  the  mortgage, 
but  prior  to  its  record,  as  well  as  to  pur- 
chasers without  notice  who  had  acquired  title 
after  the  mortgage  was  executed,  but  before 
It  was  recorded.  This  is  obvious  from  the 
following  language  used  by  Mr.  Justice  Mc- 
Gowan,  as  the  organ  of  the  court:  "It  is 
obvious  that  this  postponement  of  the  lien 
[nntll  the  mortgage  Is  recorded]  must  seri- 
ously affect  the  rights  of  the  mortgagee,  es- 
pecially in  respect  to  liens  which  In  the  mean- 
time may  have,  been  acquired  by  others. 
While  the  lien  of  a  mortgage  not  recorded  in 
time  is  In  abeyance  for  the  lack  of  registry, 
other  creditors  of  the  mortgagor  may  come  in 
and  acquire  liens  upon  his  property  which 
will  take  precedence  over  the  mortgage,  with- 
out regard  to  its  date.  This  Is  not  expressly 
declared,  but  results  necessarily  from  the 
postponement  of  the  Hen  of  the  mortgage  and 
the  general  nature  of  liens,  as  to  which  time 
is  the  essential  thing.  So  far,  therefore,  as 
there  may  be  conflict  between  Hens,  there  Is 
no  obscurity,  for,  as  to  them,  it  is  only  nec- 
essary to  Inquire  which  is  the  first  in  the 
order  of  time.  We  may  also  say,  in  passing, 
that.  If  the  property  Is  actually  purchased 
before  the  mortgage  is  recorded,  and  without 
actual  notice,  the  Innocent  purchaser  wlD 
undoubtedly  talce  It  unaffected  by  the  dor- 
mant lien  of  the  unrecorded  mortgage."  Upon 
this  point  the  court  was  unanimous  (see  page 
576),  though  there  was  a  dissent  upon  an- 
other point.  The  same  doctrine  Is  recognized 
by  Mr.  Justice  Pope  in  Summers  v.  Brice,  36 
S.  0.  204,  15  S.  E.  374,  though  It  was,  very 
properly,  not  applied  in  that  case,  because 
there  it  appeared  that  the  purchaser  had 
actual  notice  of  the  mortgage,  and  he  could 
not  claim  to  occupy  the  position  of  purchaser 
for  valuable  consideration  without  notice  for 
the  further  reason  that  he  had  not  parted 
with  anything  of  value  at  the  time  of  his 
purchase.  Here,  however,  there  is  no  pre- 
tense of  any  actual  notice,  and  the  evidence 
is  that  Sudduth,  when  he  bought  the  land 
from  Dickson,  did  pay  in  cash  the  purchase 
money. 

There  Is  no  exception  referring  distinctly  to 
that  portion  of  the  charge  as  to  the  effect 
of  the  possession  of  Sudduth  and  of  his  heirs 
at  law,  but,  If  any  of  the  exceptions  were  In- 
tended to  question  the  correctness  or  that 
portion  of  the  charge,  they  could  not  be  sus- 
tained, for  the  instruction  to  the  Jury  was 
that,  "if  you  believe  that  he  [referring  to 
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Peter  C.  Suddutb]  and  his  hein  were  In  pos- 
session of  that  land  adversely  for  ten  years,— 
unlnterrapted  possession  of  It  for  ten  years,— 
then  that  would  give  defendants  good  title/' 
This  Instruction,  under  the  testimony  in  the 
case,  was  clearly  free  from  error  (Code  OW. 
Proc  i  107;  Burnett  v.  Crawford,  50  S.  0. 
lei,  27  8.  £.  64S,  and  the  eases  therein  cited); 
for  there  was  testimony  that  Peter  C.  Sudduth 
went  into  possession  of  the  land  Immediately 
after  the  purchase  of  it  from  Dickson,  In  No- 
vember, 1885,  sowed  the  land  In  wheat  that 
fall,  and  retained  the  possession  antil  be  died. 
In  1888,  when  he  died  leaving  his  wife  and 
children,  who  were  his  heirs  at  law,  and  who 
continued  In  possession,  making  improve- 
ments on  the  land,  up  to  the  time  of  the  trial 
It  is  true  that  there  Is  testimony  that  Peter 
G.  Sudduth  made  a  will,  but  it  does  not  ap- 
pear to  have  been  offered  in  Evidence,  nor 
was  there  any  testimony  as  to  what  were  the 
terms,  or  whether  it  embraced  the  land  in 
dispute.  All  that  does  appear  In  the  "case" 
are  the  allegations  In  the  answers  that  Peter 
C.  Sudduth  died  in  1894,  instead  of  1888,  as 
the  testimony  shows,  leaving  a  will  whereby 
be  devised  this  tract  of  land  to  bis  wife,  the 
defendant,  Deborah  Jane  Suddutb,  for  life, 
with  remainder  to  his  children,  the  other  de- 
fendants, and  the  further  allegation  that  said 
Peter  C.  Sudduth  "left  surviving  him,  at  the 
time  of  his  death,  his  widow,  the  defendant 
Deborah  Jane  Sudduth,  and  his  children,  the 
defendants  P.  Carr  Suddutb,  Emms  Sudduth, 
Marshle  Suddutb,  and  Marlon  Sudduth,  who 
are  as  now  his  heirs  at  law  and  devisees,  the 
owners  in  fee  and  in  possession  of  the  said 
tract  of  land";  but  there  is  not  a  particle  of 
testimony  to  sustain  these  allegations,  so  far 
as  they  relate  to  the  terms  of  the  will  or  as 
to  the  property  devised,  or  as  to  the  persons 
named  as  devisees,  for  the  copy  of  the  will 
set  oat  in  the  argument  of  one  of  the  coun- 
sel cannot,  under  the  well-settled  rule,  be 
considered,  especially  as  It  is  not,  even  there, 
stated  that  the  will  was  offered  in  evidence. 
So  that  the  charge  was  not  only  pertinent  to 
the  case  as  made  by  the  testimony,  but  was 
free  from  error;  for  the  instruction  was  that, 
if  the  jury  believed  that  Peter  C.  Sudduth  and 
his  heirs— not  his  devisees— were  in  adverse 
possession  for  10  years,  that  would  give  them 
a  good  title. 

It  would  seem,  however,  from  the  terms  of 
the  fifth  request  to  charge,  submitted  by 
plaintiff,  which  was  charged,  that  the  terms 
of  the  will  of  Peter  C.  Suddutb  were,  in  some 
way  not  disclosed  by  the  "case,"  brought  to 
the  attention  of  the  circuit  Judge,  and  It  may 
be,  for  all  that  we  know,  that  the  verdict 
fl(  the  Jury  was  based  upon  that  instruction, 
and,  if  so,  the  Judgment  must  stand;  for  that 
portion  of  the  charge  which  presented  a  dis- 
tinct and  separate  view  of  the  case  was  not 
excepted  to,  and  the  Jury  may  have  reached 
the  conclusion  that  Deborah  Jane  Sudduth  was 
not  made  a  party  to  this  suit  within  10  years 
from  the  accrual  of  Peter  C.  Sudduth's  Inter- 


est in  the  land,  and.  If  so,  then  the  verdict  was 
right  Indeed,  from  what  appears  in  the 
"case^"  wliidi  alone  we  are  at  liberty  to  con- 
sider, such  would  seem  to  be  the  Inevitable 
conclusion,— for,  so  far  as  the  "case"  shows, 
this  action  was  not  commenced  until  the  6th 
of  January,  1897,  and  there  was  testimony 
tending  to  show  that  Peter  O.  Sudduth  ac- 
quhred  bis  Interest  as  early  as  November,  1885, 
and  this  testimony  is  not  contradicted;  and, 
it  this  be  so,  then  it  follows  that  Deborah 
Jane  Sudduth  was  not  a  party  within  10 
years  from  the  accrual  of  the  right  of  Peter 
0.  Sudduth.  The  Judgment  of  this  court  is 
that  the  Judgment  of  the  circuit  court  be  af- 
firmed. 

JONES,  J.,  concurs;  POPB,  J.,  in  result 

NOTE.  We  desire  to  add,  in  the  form  of  this 
note,  that  we  have  felt  no  little  difSculty  and 
embarrassment  in  diaposing  of  this  case,  aris- 
ing entirely  from  the  mcomplete  preparation  of 
the  "case.  If  appellants  omit  to  incorporate 
In  the  "case"  the  facts  necessary  for  the  deter- 
mination of  the  questiong  presented,  they  must 
take  the  consequences;  for  there  is  no  rule  bet- 
ter settled  or  more  salutary  than  that  this  court 
will  not  consider  any  facts  not  appearing  in  the 
"case,"  unless  admitted  in  writing  signed  by 
the  counsel,  or  consented  to  at  the  hearing  in 
open  court' 

OABT,  A.  J.  (dissenting).  My  view  of  this 
case  is  that  it  was  immaterial  whether  the 
mortgage  was  executed  on  the  2d  of  Novem- 
ber, 1885,  or  the  14th  of  January,  1886,  and 
that  his  honor,  the  presiding  Judge,  was  there- 
fore in  error  in  his  charge  to  the  Jury.  The 
case  contains  the  following  statement  of 
facts:  "It  Is  agreed  that  the  Judgment  roll 
•  •  •  No.  10,340  was  an  action  for  the 
sale  of  the  real  estate  of  James  F.  Ooodlett, 
deceased;  that  the  proceeding  is  regular; 
that  the  land  in  dispute  in  this  case  was  sold 
by  the  master,  S.  J.  Douthit,  and  bought  by 
S.  C.  Dickson,  who  gave  the  bond  and  mort- 
gage mentioned  above  for  the  credit  portion; 
said  land  was  sold  in  obedience  to  the  decree 
of  the  court  on  sales  day  in  November,  1885, 
for  one-half  cash,  balance  on  credit  of  twelve 
months."  It  is  a  principle  of  law,  too  well 
settled  to  need  the  citation  of  authorities  for 
its  support,  that  a  Judgment  Is  conclusive, 
not  only  as  to  the  parties  to  the  record,  but 
also  as  to  their  privies.  The  defendants,  by 
the  deeds  of  conveyance  mentioned  In  the 
"case,"  succeeded  to  the  rights  of  the  par- 
ties to  the  action  for  partition,  and  thus  be- 
came the  privies  of  such  parties,  and  bound 
by  the  said  Judgment  2  Black,  Judgm.  § 
649.  The  said  Judgment  provided  that  the 
credit  portion  of  the  purchase  money  should 
be  secured  by  a  mortgage  of  the  premises 
when  sold.  It  was  made  the  duty  of  the 
master  to  execute  this  provision,  and,  even 
if  be  had  violated  his  trust  by  falling  to  take 
the  required  security,  the  defendants  could 
not  have  held  the  land  against  such  claim, 
and  the  land  could  have  been  subjected  to  the 
payment  thereof.    Under  such  circumstances, 

*  See  note  31  S.  B.  308. 
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they  would  hare  taken  the  land  burdened 
with  the  obligation  Imposed  by  the  judgment 
In  partition.  The  master,  however,  took  the 
required  security,  which  was  paramount  to 
the  rights  of  the  defendants,  who  are  merely 
privies  under  said  Judgment  The  defendants 
could  not  claim  that  they  were  without  notice 
of  the  Judgment  in  partition,  as  It  was  con- 
structlve  notice  to  them.  The  rule  is  thus 
stated  In  Ellis  r.  Woods,  9  Rich.  Eq.  19: 
"The  proceedings  of  all  our  courts  are  public. 
The  records,  as  those  of  every  public  office 
where  records  are  kept,  are  open  to  the  in- 
spection of  every  citizen  of  the  country  who 
has  an  Interest  or  inclination  to  Inquire  or 
Investigate.  The  keepers  of  such  records  are 
bound  to  produce  and  exhibit  them  on  de- 
mand. When  one  purchases  land  from  a  de- 
fendant In  execution,  he  cannot  protect  hhn- 
self  in  the  purchase,  or  set  aside  the  lien  ot 
the  Judgment,  on  the  plea  that  he  had  no 
notice  of  the  enrollment  of  the  Judgment;  or, 
if  he  purchases  a  negro  or  other  chattel,  he 
cannot  avoid  the  prior  claim  of  the  plaintiff 
in  the  execution  on  the  ground  that  he  was 
not  aware  that  such  execution  was  lodged 
in  the  office  of  the  sherltT.  In  these  Instances 
the  purchaser  has  implied  notice.  I  think 
that  public  policy  requires  that  the  doctrine 
should  be  broadly  declared  that  the  records 
of  all  our  courts  should  be  Implied  notice  in 
aU  cases,  except  where  legislative  acts  have 
or  shall  modify  or  restrict  the  doctrine." 
This  language  Is  quoted  with  approval  in  the 
case  of  Kaminisky  v.  Trantham,  45  S.  O. 
393,  23  S.  B.  132.  For  these  reasons  I  dissent 
from  the  opinion  of  Mr.  Chief  Justice  Mo- 
IVER. 

(53  S.  C.  285) 

MAULDIN  et  al.  v.  CTTT  COITNClIi  OF 

GREENVILLE. 

(Supreme  Court  of  South  Carolina.    Sept  29, 

189&) 

TAXATIOH  — HVMIOIPAL,  ASSeSSMEITTS  —  CONSTITU- 

TIONAL  Law. 
Under  Const  1895,  art  10.  i  6,  requiring 
all  property  to  be  taxed  uniformly,  and  taxation 
by  mnnicipal  corporations  to  be  for  municipal 
purposes,  special  assessments  cannot  be  laid 
for  improvement  of  city  sidewplks;  there  being 
no  power  to  subdivide  a  city  into  tax  districts. 

Appeal  from  common  pleas  circuit  court  of 
Greenville  county;  R.  C.  Watts,  Judge. 

Action  by  William  L.  Mauldin  and  others 
against  the  city  council  of  Greenville.  Judg- 
ment for  plaintiffs.  Defendant  appeals.  Al- 
ii rmed. 

J.  A.  McCnllough,  for  appellant  Mooney 
A  Patterson  and  Haynswortb  &  Parker,  for 
respondents. 

POPE,  J.  This  action  was  begun  in  the 
court  of  common  pleas  for  Greenville  county 
on  the  1st  day  of  September,  1896,  to  obtain 
a  perpetual  injunction  restraining  the  defend- 
ant the  city  council  of  Greenville,  from  levy- 
ing and  collecting  an  assessment  of  two- 


thlrda  of  tfae  cost  for  laying  t  sidewalk  on 
each  side  of  Main  street  from  Reedy  river  to 
North  street  from  those  owners  of  real  es- 
tate which  abutted  on  said  Main  street  with- 
in the  limits  above  stated,  on  the  gronnd 
that  the  act  Of  the  legislature  of  this  state 
approved  in  the  year  1891   (see  20  St   at 
Large,  p.  1S72)  was  unconstitntlonal,  on  tbe 
several   grounds   set  np   in   the  complaint 
The  answer  denied  that  the  act  In  question 
was  unconstitutional,  or  that  there  was  any 
failure  on  the  part  of  the  city  councU  that 
rendered  the  assessment  null  and  void,  or 
that  the  plaintifF  could  controvert  the  con- 
stitutionality of  the  act  in  question  by  reason 
of  tiie  fact  that  as  to  him  the  judgment  of 
this  court,  as  found  in  the  case  of  Mauldin  v. 
City  Council  of  Greenville,  42  S.  C.  293,  20 
S.  E.  842,  affirming  Its  constitutionality,  was 
res  adjudicata.     The  cause  came  on   to  lie 
heard  before  his  honor.  Judge  Watts,  through 
exceptions  to  the  report  of  Master  Temer; 
and  by  Judge  Watts'  decree  it  was  held  that 
the  defendant  should  be  enjoined  and  restrain- 
ed from  levying  the  assessments  against  the 
plaintiff  and  other  property  owners  on  Main 
street  for  two-thirds  of  the  cost  of  improve- 
ments to  the  sidewalks  and  drains.      From 
this  decree  the  defendant  now  appeals,  on  18 
exceptions. 

There  have  been  two  hearings  had  before 
this  court  On  the  flrst  when  the  argu- 
ment was  finished  in  this  court  an  order 
was  passed  directing  a  reargument,  with 
leave  to  counsel  to  question  "the  correctness 
of  the  former  decision  in  this  case,  as  reported 
In  42  S.  C.  293,  20  S.  E.  842,  so  far  as  it  holds 
that  the  city  council  has  power  to  assess  the 
property  of  any  taxpayer  to  pay  the  'cost  of 
the  Improvements  to  the  sidewalks  and  drains 
fronting  their  respective  lands.' "  29  a  E. 
812.  The  appellant  relies  upon  the  police 
power  to  sustain  the  constitutionality  of  the 
assessments  made  by  the  city  council  ot 
Greenville  against  the  plaintiffs  for  the  cost 
of  the  sidewalks  and  drains  recentiy  Improv- 
ed by  the  city  council  of  GreenvlUe,  and  paid 
for  by  said  city  council  out  of  the  general 
funds  of  the  municipality.  Quite  recently, 
in  the  two  cases  of  Cornelia  ReaJ-Estate  Co.  v. 
City  Council  of  Charleston,  and  Stehmeyer  v. 
Same,  30  S.  B.  — ,  this  court  has,  with  grent 
patience,  endeavored  to  show  that  the  police 
power,  where  the  public  health,  the  public 
morals,  and  the  public  safety  are  concerned, 
operates  dtrectiy  upon  the  persons  and  prop- 
erty of  the  citizen,  so  as  to  require  that  such 
person  or  property  shall  not  prove  injurious 
to  other  citizens;  and  then,  also,  such  police 
power  is  maae  to  operate  upon  persons  and 
property  where  the  citizen  is  not  at  fault 
but  to  further  a  public  purpose;  and  when, 
to  accomplish  the  furtherance  of  a  public 
purpose,  the  property  is  taken  from  the  cit- 
izen or  citizens  by  taxation  or  the  right  of 
eminent  domain,  that  in  such  cases  the  right 
to  tax  or  the  right  of  eminent  domain  must 
be  exerted  in  accordance  with  the  provisioua 
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of  tbe  constltiitlon  adopted  in  tbe  jmx  188S, 
wlilcb  ate  fhereia  otdalned  to  regnlate  taxa- 
tkm  or  the  right  of  eminent  domain.  Tbe 
groonda  for  tlieae  condnalona  of  tUa  court 
en  fbB  police  power  need  not  be  reproduced 
here,  inasmuch,  aa  before  remarked,  aa  thla 
court  baa  ao  recently  embodied  Its  condn- 
alona on  thla  subject  in  the  two  caaaa  just 
quoted. 

But  Independently  of  the  exercise  oC  tbe 
police  power,  the  aH>eIlant,  the  dty  council 
of  OreenTlIle,  seelu  on  two  other  grounds  to 
sustain  the  aaaeasmeit  of  tbese  lot  owners 
for  the  cost  of  improyement  of  the  sidewalks 
and  dralna  In  front  of  their  property,  respec- 
tively: First,  It  la  Insisted  that  this  ques- 
tion la  res  adjodlcata  as  to  W.  L.  Mauldln; 
and,  second,  that  such  an  cuaessment  la  per- 
fectly consistent  with  the  provUiions  of  our 
present  constitution.  Let  na  examine  these 
positions  In  their  order. 

Is  the  decision  of  tbe  case  of  Mauldln  t. 
City  CouncU  of  OreenvUle,  42  S.  C.  29S,  20  S. 
K.  812,  controlling,  aa  res  adjudlcata  ot  the 
question  now  presented  by  the  case  at  bar? 
We  uphold  the  doctrine  of  res  adjudlcata  as 
It  la  presented  in  Hart  v.  Bates,  17  S.  C.  35, 
namely:  "The  doctrine  of  res  adjudlcata  Is 
yery  far-reaching  and  effective.  It  la  found- 
ed on  principles  of  the  wisest  policy,  because 
the  peace  and  order  of  society  require  that  a 
matter  that  la  once  litigated  sboiUd  not  again 
be  drawn  in  question  between  the  same  par- 
ties, or  those  claiming  through  them.  But, 
whllat  it  la  important  to  maintain  the  princi- 
ple in  all  Its  Integrity,  It  Is  not  less  Important 
that  It  should  be  clearly  defined,  and  kept 
within  its  proper  limits.  An  agree  as  to  its 
utility  and  necesEdty,  but  there  has  been  a 
difference  of  opinion  as  to  its  proviso  limits, 
and  its  application  tn  particular  cases.  As 
we  understand  it,  the  rule  established  in  the 
Duchess  of  Kingston's  Case,  Is:  'First,  that 
tbe  judgment  of  a  court  of  competent  Juris- 
diction, directly  on  the  point,  is,  as  a  plea  In 
bar,  or  as  evidence,  conclusive  twtween  the 
same  parties  upon  the  same  matter  directly 
in  question  in  another  court;  secondly,  that 
the  judgment  of  a  court  of  exclusive  juris- 
diction, directly  upon  the  point  Is  In  like 
manner  conclusive  upon  the  same  matter,  be- 
tween the  same  parties,  coming  Incidentally 
In  question  In  another  court  for  a  different 
purpose.  But  neither  tbe  judgment  of  a  con- 
current or  exdnsive  jurisdiction  is  evidence 
of  any  matter  which  comes  collaterally  in 
question,  though  within  their  jurisdiction, 
nor  of  any  matter  incidentally  cognizable, 
nor  of  any  matter  to  be  Inferred  by  argu- 
ment from  the  judgment'  2  Smith,  Lead. 
Cas.  424,  and  notes.  It  seems,  therefore,  to 
make  out  the  defense  at  least  three  things  are 
necessary:  Tbe  parties  must  be  the  same, 
or  their  privies;  the  subject-matter  most  be 
the  same;  and  the  precise  point  must  have 
been  mled."  We  may  remark  at  the  begin- 
ning that  tbe  present  action  was  commenced 
by  W.  U  ManldlB  for  himself  and  such  others 


In  like  plight  with  himself  who  would  elect 
to  come  into  this  snlt  and  that  by  a  consent 
order  passed  in  the  case  at  bar,  Tberon  Eorle, 
James  HcPherson.  W.  0.  Qobson,  and  others 
did  come  in  under  racb  invitation.  Bach  of 
these  parties  hold  their  property  separately 
from  each  other,  and  are  not  privies  of  W.  L. 
Mauldln.  So^  therefore.  It  would  seem  that 
even  if  W.  Ii.  Mauldln  was  t)ound  by  the 
former  Judgment  under  the  doctrine  of  rea 
adjudlcata,  bis  co-plaintiffs  are  not  so  bound. 
But  is  W.  Lb  Mauldln  precluded  from  this 
suit  by  the  former  adjudication?  In  the 
former  suit  W.  L.  Mauldln  sought  to  enjoin 
the  city  council  of  Qreenville  from  levying 
an  assessment  upon  his  property  on  Mkln 
street  to  pay  for  the  cost  of  an  improvement 
to  the  street  (Main)  running  in  front  of  his 
property;  bnt  in  praying  for  an  Injunction 
against  the  assessment  upon  bis  property  be- 
cause of  the  Improvement  to  the  street  be 
also  prayed  that  the  dty  council  of  Oreen- 
vUle should  be  restnalned  from  levying  an  aa- 
seesment  on  bis  property  to  improve  the  side- 
walks and  the  drain  In  front  of  his  property. 
So,  therefore,  the  judgment  of  this  court 
composed  aa  it  was  then  of  the  present  Chief 
Justice  and  Mr.  Justice  Pope  (for  Mr.  Jus- 
tice Oary  did  not  sit  in  that  case),  was  la 
these  words:  "It  Is  therefore  the  judgment 
of  this  court  that  so  much  of  the  judgement 
of  the  drcult  court  as  grants  a  perpetual 
injunction  against  the  defendants,  preventing 
any  assessment  upon  the  property  of  the 
plaintiff,  and  other  citizens  of  the  city  of 
Greenville  in  like  plight  ss  the  plaintiff,  to 
pay  for  the  coat  of  improving  the  roadway 
of  Main  street  in  said  city,  be  affirmed,  but 
when  the  said  judgment  enjoins  the  defend- 
ants from  levying  and  assessing  upon  the 
plaintiff,  and  others  in  like  plight  with  him, 
the  cost  of  the  Improvements  to  the  side- 
walks and  drains  fronting  their  respective 
lands,  it  be  reversed."  Tbe  plaintiffs  seek 
to  show  that  although  such  was  the  Judg- 
ment of  this  court  in  the  previous  case,  yet 
that  judgment  referred  to  the  status  of  the 
parties  in  the  year  1883,  and  that  since  that 
time,  to  wit  in  the  year  1S86,  the  city  coun- 
cil of  Greenville  baa  caused  its  engineer  to 
relocate  both  the  sidewalks  and  drains, 
claiming  to  act  under  the  act  of  the  legisla- 
ture passed  in  the  year  1891,  and  also  by  vir- 
tue of  sundry  resolutions  passed  by  tbe  said 
city  council  of  Greenville,  whereby  they  re- 
quired the  taxpayers  In  question  to  pey  off 
the  cost  of  such  Improvements  and  drains,  so 
that  each  of  such  taxpayers  would  pay  one- 
third  of  the  cost  of  sidewalks  and  drains  in 
front  of  his  property,  and  also  one-third  of 
tbe  cost  of  such  Improvements  of  the  8lde> 
walks  and  drains  on  the  opposite  side  of  the 
street  thus  making  each  taxpayer  who  owns 
land  on  Main  street  pay  two-thirds  of  one- 
half  of  the  aggregate  cost  of  such  sidewalks 
and  dralna  on  both  sides  of  such  street  so 
improved.  It  is  thus  hoped  by  the  taxpay- 
ers in  question  that  the  doctrine  of  rec  Judl- 


Digitized  by 


Google 


254 


SI  SOUTHEASTERN  REPORTEB. 


(S.C. 


cata  may  be  avoided.  This  matter  tbus  pre- 
Bented  Is  not  free  from  difficulty,  but  we 
much  prefer  not  to  be  misled  by  any  appar- 
ent aToidance  of  the  former  decision,  so  far 
as  sidew€ilks  and  drains  are  concerned.  The 
two  Justices  who  rendered  the  former  deci- 
sion confessed  with  candor  that  so  much  of 
their  Judgment  as  related  to  sidewalks  and 
drains  was  reluctantly  made,  because  of 
some  previous  decisions  rendered  while  the 
constitution  of  1790  was  of  force,  and  not  be- 
cause, in  their  opinion,  such  preylous  deci- 
sions were  bottomed  upon  correct  principles 
of  law.  The  two  Justices  in  question  felt  a 
reluctance  to  overrule  such  decisions;  but 
now,  when  the  court  is  full,  we  propose  to  go 
to  the  root  of  the  matter,  and,  if  it  becomes 
necessary  to  destroy  the  former  decision,  as 
found  In  42  S.  C.  293,  20  S.  KL  812,  so  far  as 
sidewalks  and  drains  are  concerned,  to  do  so. 
It  must  be  borne  In  mind  that  the  constitu- 
tions of  1787  and  1790  contained  no  restriction 
upon  the  power  of  the  general  assembly  in  the 
matter  of  taxation  other  than  that  which  or- 
dained: "No  freeman  of  this  state  shall  be 
taken  or  imprisoned,  or  exiled  or  disseized  of 
bis  freehold,  liberties,  or  privileges,  or  out- 
lawed, or  exiled,  or  in  any  manner  destroyed 
or  deprived  of  life,  liberty  or  property  but  by 
the  Judgment  of  his  peers  or  by  the  law  of 
the  land.  •  •  •"  So  that  whenever  the 
general  assembly  Itself,  or  any  municipal  cor- 
poration created  by  it  and  clothed  by  it  with 
power,  should  desire  and  ordain  the  payment 
of  a  tax  by  the  citizens,  it  was  only  necessary 
that  the  provisions  of  section  2  of  article  9 
of  the  constitution  of  1790  (which  we  have 
Just  quoted)  should  not  be  violated.  Under 
previous  legislation,  which  had  been  continued 
of  force,  the  citizens  of  the  city  of  Charleston 
were  required  to  pay  for  sidewalks  and  drains 
fronting  their  premises.  Therefore,  under  the 
wholesome  provision,  "by  the  law  of  the 
land,"  these  improvements  in  the  city  of 
Charleston  as  to  sidewalks  and  drains  were 
held  by  the  courts  to  be  constitutional.  But 
by  the  constitutions  of  the  years  1868  and  1895 
very  radical  changes  were  made  on  the  subject 
of  taxation.  It  was  no  longer  left  to  the  gen- 
eral assembly  or  Its  municipalities  to  tax  as 
they  pleased.  All  taxes  were  required  to  be 
levied  according  to  the  value  of  the  property, 
real  and  personal.  Ail  persons  and  property 
were  required  to  be  taxed  uniformly.  When- 
ever any  property  was  exempted  from  taxa- 
tion, It  was  specifically  named  In  the  consti- 
tution itself.  The  assessments  of  the  value 
of  property  for  taxation  were  required  to  be 
made  in  anticipation  of  the  laying  of  taxes. 
Great  care  was  taken  In  providing  that  taxes 
as  laid  by  the  state  should  be  for  public  pur- 
poses, and  by  municipal  corporations  that 
taxation  should  be  for  corporate  purposes. 
Taxes  for  municipalities  were  required  not  to 
exceed  8  per  cent  of  taxable  property.  It  Is 
true,  municipalities  were  allowed  to  tax,  by  a 
graduation  tax,  Incomes,  and  to  Impose  a 
itraduated  tax  on  occupations  and  business. 


By  section  6  of  article  10  In  the  constitution  of 
1895,  the  general  assembly  was  required  to 
compel  municipal  corporations  to  exact  a  tax 
on  all  the  property,  except  that  specially  ex- 
empted under  the  constitution,  for  corporate 
purposes,  and  for  the  payment  of  debts  con- 
tracted under  authority  of  law.  We  tbus  see 
what  strides  the  organic  law  of  the  state  has 
made  in  regulating  this  power  of  taxation  by 
the  state  and  her  municipalities.  What  a 
public  purpose  is  to  the  state,  a  corporate  pur- 
pose is  to  the  municipality.  It  is  the  same 
thing  In  each,  being  differently  named,  so  as 
to  emphasize  the  difference  in  territorial  limits. 
In  Loan  Ass'n  v.  Topeka,  20  Wall.  655,  Mr. 
Justice  Miller  very  ably  discussed  the  neces- 
sity, in  a  tax,  that  it  could  only  be  legally 
laid  when  for  a  public  purpose.  It  is  admi^ 
ted  that  an  effort  is  made  by  persons  to  Jus- 
tify the  imposition  of  "special  assessments," 
as  they  are  called,  by  claiming  that  such  as- 
sessments are  made  for  specific  divisions  of 
corporate  territory,  so  that  certain  streets  are 
called  "tax  districts";  but  it  is  enough  for 
our  purpose  to  say  that  In  our  constitution  no 
power  is  given  to  the  general  assembly  to 
carve  the  territory  of  the  state  into  special 
tax  districts  for  state  taxation,  except  into 
counties,  townships,  school  districts,  cities, 
towns,  and  villages,  and  what  is  denied  mid« 
the  constitution  to  the  general  assembly  for 
state  purposes  Is  equally  denied  to  chartered 
cities,  towns,  or  villages,  in  dividing  up  such 
cities,  towns,  or  villages,  as  the  case  may  be, 
into  separate  tax  districts  to  answer  corporate 
purposes.  Whenever  there  is  a  public  or  cor- 
porate purpose,  the  whole  property  of  the 
city,  town,  or  village  must  be  taxed  to  sub- 
serve such  public  or  corporate  purpose.  It  is 
admitted  everywhere  tliat  a  public  highway 
belongs  to  no  one  citizen  or  set  of  citizens  to 
the  exclusion  of  other  citizens.  It  belongs  to 
the  public,  and  the  public  should  keep  it  in 
repair.  Navigable  streams  are  always  open  to 
the  public  as  highways.  Sidewalks  are,  after 
all,  nothing  but  a  part  of  the  highway  or 
roadway.  The  highway  is  for  vehicles  and 
for  men  and  animals  to  use  whenever  they 
see  proper.  So  with  sidewalks.  All  pedes- 
trians may  use  them,  without  let  or  hindrance. 
They  belong  to  the  publla  The  same  argu- 
ment that  would  convert  a  highway  into  a 
taxing  district  would  convert  a  sidewalk  Into 
.one,  and  vice  versa.  As  well  might  it  be 
demanded  that.  Inasmuch  as  a  state  house  or 
a  county  court  house  or  a  state  college  hap- 
pens to  be  located  nearer  the  property  of  some 
citizens  than  others  (as  must  be  the  case), 
therefore  such  persons  living  nearest  each  of 
these  must  be  responsible  for  a  largo:  propor- 
tion of  the  exi)ense  of  their  construction  than 
all  other  citizens.  Such  Is  not  the  law,  and 
has  never  been  the  law,  because  opposed  to 
common  sense. 

W.  L.  Mauldin,  James  McPherson.  and  Tber- 
on  Earle  had  good,  bard  sidewalks  In  front  of 
their  respective  lots  on  Main  street.  In  the  city 
of  Greenville.     Both  Mauldin  and  McPherson 
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had  taken  the  pains,  before  laying  tbelr  aide- 
walks,  to  confer  with  the  city  authorities,  and 
locate  the  same  on  the  grade  required  by  said 
city  authorities;  but,  when  the  latter  saw 
proi>er  to  regrade  the  roadway  of  Main  street, 
the  result  was  that  these  sidewalks  in  front  of 
the  lots  owned  by  Mauldin,  McPherson,  and 
Earle  were  either  too  high  or  too  low,  with 
reference  to  the  new  roadway.  Hence  the 
city  cooncU  saw  proper  to  regrade  the  side- 
walks, and  lay  afresh  an  improved  pavement 
on  the  sidewalk.  For  this,  for  the  distance 
of  105  feet,  Manldln  was  required  to  pay 
$174.59  therefor.  Now,  look  at  this  proposi- 
tion. Mauldin  had,  prior  to  the  year  1896, 
under  the  direction  of  the  city  authorities, 
eonstmcted  a  sidewalk  and  drain  in  front  of 
hla  property,  which  sidewalk  and  drain  com- 
ported with  the  grade  of  said  Main  street  up 
to  the  year  1893.  But  the  city  authorities  de- 
termined to  Improve  Main  street  as  a  road- 
way by  changing  the  grade,  because  thereby 
It  facilitated  public  travel  over  said  street, 
and  such  Improvement  was  completed.  Then 
the  city  council  concluded  to  improve  the 
sidewalks  so  that  the  grade  of  the  same,  when 
paved,  should  be  In  keeping  with  the  newly- 
graded  roadway  on  Main  street,  and  to  do  this 
they  assessed  two-thirds  of  the  cost  of  the  same 
npon  the  said  W.  L.  Mauldin  for  his  105-feet 
frontage  on  Main  street  Was  this  not  all  re- 
quired for  the  benefit  of  the  public?  Who 
would  be  responsible  for  any'  damages  to  the 
pedestrians  which  might  occur  by  reason  of 
the  defective  sidewalk?  Certainly  not  W.  L. 
Mauldin  or  McPherson  or  Theron  Earle,  If 
such  damages  occurred  on  the  pavement  In 
front  of  their  respective  lots. 

In  Mauldin  v.  City  Council  of  Greenville,  42 
8.  C.  293,  20  S.  E.  842,  this  court  announced 
that  this  state  has  repudiated,  and  still  con- 
tinnes  to  repudiate,  the  doctrine  of  supposed 
benefit  to  owners  of  lots  of  land  abutting  on 
public  streets.  In  levying  taxes;  and  we  are 
now  satisfied  that  such  former  decision,  where 
it  npheld  assessments  made  upon  owners  of 
lots  abutting  on  streets  where  Improved  side- 
walks and  drains  are  constructed,  was  wrong, 
and  should  be  reversed,  as  opposed  to  our 
present  constitution.  Such  conclusion  on  oar 
part  renders  it  unnecessary  that  we  should 
pass  upon  any  other  question  raised  by  this 
appeaL  It  is  therefore  the  Judgment  of  this 
court  that  the  judgment  of  the  circuit  court 
be  affirmed. 

(96  Va.  MB) 

JAMES  et  aL  v.  UPTON  et  al.» 

(Supreme  Court  of  Appeals  of  Virginia.    Sept 
15,  1898.) 

Hoktoaois—Ltbk— Dower  —  Eqcitablb  Bstatbs 
— Vbndor  and  Fuschaser. 

1.  Where  the  vendee  of  incumbered  premises 
paid  the  incumbrance,  and  deducted  the 
amotmt  from  the  price,  a  subsequent  assignee 
of  the  incumbrance  took  subject  to  the  dower 

*  Behearing  denied. 


right  of  the  vendee's  wife,  since  payment  of 
the  incumbrance  extinguished   it 

2.  Where  a  purchaser  of  land  takes  posses- 
sion, and  pays  part  of  the  price,  he  is  beneficial- 
ly seised  to  the  extent  of  the  price  paid,  al- 
though he  has  not  acquired  the  legal  title; 
and  Hence,  under  Code,  I  2429,  giving  dower  in 
equitable  estates,  his  widow  is  entitled  to  dow- 
er, subject  to  the  lien  for  the  unpaid  purchase 
money,  whether  he  die  possessed  of  the  land, 
or  alienate  it  during  coverture  without  her  con- 
currence. 

3.  Where  one  contracts  to  purchase  lands, 
and  takes  possession,  and  subsequently  assigns 
his  interest  paying  part  of  the  price  before 
making  the  assignment  and  part  after,  the  con- 
veyance being  made  directly  to  the  assignee 
after  payment  of  the  entire  sum,  his  widow's 
dower  right  is  not  subject  to  a  lien  for  the 
purchase  money  remaining  unpaid  at  the  time 
of  the  assignment 

Appeal  from  circuit  court,  Middlesex  coun- 
ty. 

Bill  by  B.  Upton,  Jr.,  and  others,  against 
Samuel  James  and  others,  to  foreclose  a  deed 
of  trust  Mra  B.  Upton,  Sr.,  intervened, 
claiming  dower  in  the  premises  In  con  trover-- 
sy.  There  was  a  decree  for  complainants, 
and  defendants  and  intervener  appeal.  Af- 
firmed as  to  defendants,  and  reversed  as  to 
Intervener. 

T.  O.  Jones  and  Bobert  McCandlish,  for  ap- 
pellants. Pollard  &  Sands  and  W.  W.  Wood- 
ward, for  appellees. 

BUCHANAN,  J.  On  the  10th  day  of  Jan- 
uary, 1870,  W.  K.  Gatewood,  trustee,  sold 
and  conveyed  to  John  A.  Miles  a  tract  of  land 
in  Middlesex  county  In  consideration  of  the 
sum  of  $4,000,  part  of  which  was  paid  In 
cash.  Contemporaneously  therewith  Miles 
executed  a  deed  of  trust  upon  the  property 
to  secure  the  payment  of  the  deferred  pur- 
chase-money bonds,  which  amounted  to  $2,- 
449.30. 

On  the  18th  day  of  April,  1870,  B.  Upton, 
Sr.,  entered  Into  an  agreement  with  Miles, 
Sr.,  for  the  purchase  of  the  land  at  the  same 
price,  and  went  into  possession  of  It 

On  the  1st  day  of  May,  1872,  Upton,  Sr., 
assigned  all  of  his  right  title.  Interest,  and 
estate  in  and  to  the  property,  and  In  and  to 
his  agreement  for  its  purchase,  to  his  son,  B. 
Upton,  Jr ;  and  In  June  following  he  as- 
signed to  him  the  bonds  executed  by  Miles, 
and  secured  by  the  deed  of  trust  to  Evans, 
all  of  which  had  been  paid  by  him  (Upton, 
Sr.)  out  of  the  purchase  money  due  from  him 
to  Miles.  On  the  2d  of  December,  1872, 
Miles  and  wife  conveyed  all  their  right,  title, 
and  interest  in  the  property  to  B.  Upton, 
Jr.,  In  consideration  of  the  sum  of  $1,321 
paid  by  Upton,  Sr.  On  the  Ist  day  of  Sep- 
teml)er,  1875,  B.  Upton,  Jr.,  conveyed  to  his 
brother-in-law,  Joseph  Small,  of  St  Louis, 
Mo.,  his  Interest  in  the  land.  In  consideration 
of  the  sum  of  $1,525,  as  stated  in  the  deed. 
Small  died  m  the  year  1884  without  issue. 
His  heirs  on  the  1st  day  of  November  of 
that  year  conveyed  all  their  Interest  In  the 
property,  In  consideration  of  one  dollar,  to 
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his  widow,  Susan  Small,  who  haa  since  Inter- 
married with  Samuel  James. 

In  January,  1890,  B.  Upton,  Jr.,  and  his 
wife  brought  this  suit  against  James  and 
wife  to  subject  the  property  to  the  payment 
of  the  bonds  executed  by  Miles,  and  secured 
by  the  deed  of  trust  to  Bvans,  trustee.  The 
bill,  after  giving  a  history  of  the  sales  and 
conveyances  referred  to  above,  alleges  that 
Mrs.  B.  Upton.  Jr.,  Is  now,  after  vartous  as- 
signments, the  owner  and  holder  of  the  bonds 
executed  by  Miles  on  account  of  his  purchase 
from  Gatewood,  trustee,  the  payment  of 
which  was  secured  by  the  deed  of  trust  to 
Evans,  trustee;  that  Small,  when  he  pur^ 
chased,  had  knowledge  at  the  existence  of  the 
deed  of  trust,  and  In  his  purchase  undertook 
and  expressly  agreed  that  the  property  was 
and  should  be  liable  for  the  payment  of  the 
debt  secured  by  it 

James  and  wife  demurred  to  and  answered 
the  bllL 

Mrs.  B.  Upton,  Sr.,  during  the  progress  of 
the  cause  came  Into  the  suit  by  petition, 
claiming  that  she  was  entitled  to  dower  In 
the  property.  The  complainants  answered 
her  petition,  and  denied  her  right  to  dower. 

Upon  a  hearing  of  the  cause  the  circuit 
court  held  that  the  widow  of  B.  Upton,  Sr., 
was  not  entitled  to  dower  in  the  land;  that 
Mrs.  B.  Upton,  Jr^  had  by  virtue  of  the  as^ 
signment  of  the  bonds  secured  by  the  deed 
of  trust  executed  by  Miles  to  Evans,  trustee, 
a  valid  and  subsisting  lien,  and  directed  the 
property  to  be  sold  for  its  payment 

From  that  decree  this  appeal  was  taken  by 
James  and  wife  and  the  widow  of  B.  Upton, 
Sr. 

The  first  question  that  we  wUl  consider  is 
whether  the  widow  of  Upton,  Sr.,  is  entitled 
to  dower  in  the  land. 

When  her  husband  purchased  the  land,  he 
agreed  to  pay  Miles  the  sum  of  $4,000. 
Within  a  few  months  after  he  made  his  pur- 
chase, be  learned  of  the  deed  of  trust  to 
Evans,  trustee,  securing  the  $2,449.50  due 
from  Miles  on  his  purchase  from  Gatewood, 
trustee,  and  also  of  certain  Judgments  dock- 
eted against  Miles  before  he  (Miles)  sold  to 
him.  He  thereupon  consulted  counsel,  who 
advised  him  that  to  the  extent  that  he  paid 
off  the  debt  secured  by  the  deed  of  trust  he 
would  have  an  interest  in  the  land  superior 
to  the  Judgments  against  Miles,  but  that  in 
so  far  as  Miles  had  acquired  an  interest  in 
the  land  by  paying  the  purchase  price  there- 
of. It  could  be  subjected  to  payment  of  those 
Judgments.  He  afterwards  paid  all  the  bonds 
secured  by  the  deed  of  trust  and  several  of 
the  Judgments,  and  deducted  the  amount  so 
paid  from  the  purchase  price,  and  paid  the 
residue  directly  to  Miles.  All  these  pay- 
ments were  made  by  Upton,  Sr.,  before  he 
assigned  his  Interest  in  the  land  to  his  son 
B.  Upton,  Jr.,  except  perhaps,  a  part  of  the 
amount  paid  directly  to  Miles,  which  may 
have  been  paid  by  him  after  bis  assignment 
to  his  son,  but  before  Miles  and  wife,  pur- 


snant  to  the  assignment,  oonreyed  tbe  land 
to  the  son. 

When  Upton,  Sr.,  paid  the  bonds  secnred 
by  the  deed  of  trust  out  of  the  money  wbicA 
he  owed  Miles,  and  received  credit  therefor, 
tbe  lien  of  the  deed  of  trust  was  discharged. 
Upton,  Sr.,  took  no  assignment  of  tbe  bonds 
or  of  the  deed  of  trust  nor  liad  be  the 
right  to  have  an  assignment  of  either.  The 
debt  secured  by  the  deed  of  trust  was  Miles' 
debt  was  paid  out  of  the  proceeds  of  ttae 
purchase  money  due  Miles  for  tbe  land,  and 
discharged  the  lien  as  completdy  as  if  Upton, 
Sr.,  instead  of  payhig  the  bonds,  had  paid  tlie 
money  to  Miles,  and  he  (Miles)  had  applied 
it  to  their  payment  Oayle  ▼.  WUson,  30 
Orat  166;  Brown  v.  Lapham,  S  Cnsli.  651; 
Pom.  Eq.  Jur.  U  797,  1213;  Shepherd's  Bx'x 
T.  McClain,  18  N.  J.  Eq.  128. 

Of  course,  if  the  creditors  of  Miles  wbo 
had  liens  Inferior  to  the  lien  of  the  deed  of 
trust  but  resting  on  the  land  when  Upton, 
Sr.,  purchased  it  subjected  the  land  to  the 
payment  of  their  liens,  the  lien  of  the  deed  of 
trust  would  be  revived  in  equity  in  order  to 
protect  Upton,  Sr.,  and  those  claiming  under 
him,  to  the  extent  that  he  had  paid  the  bonds 
secured  by  the  deed  of  trust  out  of  the  pur- 
chase money  due  from  htm  to  Miles.  But 
Upton,  Sr.,  had  no  Interest  whatever  in  tbe 
bonds  secured  by  the  deed  of  trust;  and  it 
was  not  within  his  power  to  make  any  use  of 
them,  or  of  the  deed  of  trust  which  secured 
their  payment  that  could  affect  any  right  to 
dower  which  his  wife  might  have  in  the  land. 

It  is  insisted  that  she  has  no  such  right  be- 
cause her  husband  was  never  so  seised  of 
the  land  as  to  entitle  her  to  dower.  No  con- 
veyance of  tbe  legal  title  was  made  to  the 
husband,  nor  does  it  clearly  appear  that  he 
had  paid  the  entire  purchase  price  before  he 
sold  or  assigned  his  interest  in  the  land, 
though  he  did  pay  the  whole  of  it  before  his 
vendor  conveyed  it  to  his  asslgrnee  or  ven- 
dee. It  seems  to  be  conceded,  and,  if  it  were 
not  it  is  clear,  that  although  a  husband 
may  not  have  acquired  the  legal  title  to  land. 
If  he  bos  paid  tbe  entire  purchase  price,  and 
has  a  perfect  equity,  so  that  a  court  of  equity 
would  compel  a  conveyance  Ct  the  legal  title, 
his  widow  Is  entitled  to  dower.  But  where 
the  husband  has  aliened  the  liiiid  before  ac- 
quiring the  legal  title  or  paying  the  entire 
purchase  price,  so  as  to  perfect  his  equity, 
it  Is  claimed  that  bis  widow  has  jM  right  to 
dower. 

The  decision  of  this  question  depends  upon 
the  construction  of  section  2429  of  die  Code, 
which  provides  that  "where  a  peVson,  to 
whose  use,  or  In  trust  for  whose  beteflt  an- 
other is  seized  of  real  estate,  has  suc^  inhere 
Itance  In  the  use  or  trust  as,  if  It  were  a  legal 
right  would  entitle  such  person's  husband  or 
wife  to  curtesy  or  dower  thereof,  suA  bus- 
band  or  wife,  shall  have  curtesy  or  dower  of 
the  said  estate." 

Whether  under  that  section  the  husband 
must  have  a  perfect  equity,  and  bcve  the 
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right  to  call  for  the  legal  title,  before  his  wid- 
ow can  hare  dower  in  his  equitable  lands, 
bas  not  been  decided  by  this  court  In  (my  re- 
ported case.  In  the  cases  of  Bowton  t. 
Bowton,  1  Hen.  &  M.  92,  and  Claiborne  r. 
Henderson,  3  Hen.  &  M.  322,  it  seems  to  tiave 
been  assumed  that  the  husband  must  have  • 
perfect  equity,  to  entitle  his  widow  to  dower; 
but  that  question  was  neither  Involved  nor 
decided  In  either  case. 

In  the  first-named  case  the  majority  of  the 
coaii  were  of  opinion  that  the  widow  had 
failed  to  prove  the  contract  by  which  she 
claimed  that  her  husband  bad  acquired  his 
equitable  estate,  and  her  bill  was  dismissed 
on  that  ground. 

In  the  other  case  the  rights  of  the  parties 
vested  before  the  act  of  1786  went  into  ef- 
fect, and  the  question  was  whether  the  wid- 
ow was  entitled  to  dower  in  her  husband's 
equitable  estate  independent  of  that  act,  and 
the  majority  of  the  court  held  that  she  was 
not. 

The  manifest  object  of  section  2429,  which 
has  been  In  force  since  January  1,  1787  (12 
Hen.  St  p.  157),  was  to  abolish  the  common- 
law  rule  that  a  widow  could  not  be  endowed 
In  her  husband's  trust  or  equitable  estate, 
and  to  confer  upon  her  the  same  right  of 
dower  in  such  estate  as  if  it  were  his  legal 
estate.  2  Minor,  Inst  (4th  Sid.)  141;  1  Lo- 
mwT,  Dig.  side  page  224. 

The  common-law  rule  upon  the  subject  and 
the  object  and  effect  of  the  statute  are  well 
stated  by  Judge  Baldwin  in  his  opinion  In 
the  case  of  Wilson  v.  Davisson,  2  Rob.  (Va.) 
405.  "In  the  present  state  of  our  law,"  he 
said,  "the  right  to  dower  springs  from  the 
substantial,  not  the  formal,  ownership  of  the 
husband.  At  common  law,  it  is  true,  the  le- 
gal title  only  was  regarded;  and  a  mere  le- 
gal seisin,  without  any  beneficial  ownership, 
enabled  the  wife  to  recover  dower.  Thus, 
the  wife  of  a  trustee  who  had  the  legal  es> 
tate  in  fee,  and  the  wife  of  a  mortgagee  after 
condition  broken,  had  a  valid  title  to  dower. 
Bat  the  courts  of  equity  corrected  this  injus- 
tice, and  in  such  cases  restrained  the  widow, 
and  punished  her  with  costs,  if  she  attempted . 
to  recover  by  legal  proceedings.  Another 
consequence  of  the  disregard  by  the  courts  of 
common  law  of  any  but  legal  rights  was  to 
refuse  dower  to  the  widow  in  trusts  and 
other  equitable  estates,  and  consequently  In 
the  equity  of  redemption  of  a  mortgage  in 
fee.  This  narrowness,  instead  of  being  re- 
dressed, was  followed  by  the  court  of  equity 
and  still  prevails  in  the  HkigUsh  Jurispru- 
dence. But  in  Virginia,  Xew  York,  and  other 
states  of  this  Union,  It  is  corrected  by  legis- 
lative enactments.  Our  act  of  1785  (now  sec- 
tion 2129  of  the  C!ode)  gives  dower  in  equi- 
table in  like  manner  as  in  legal  estates;  and 
in  this,  as  in  other  respects,  the  rules  and 
Incidents  of  legal  estates  are  now  applied  to 
trust  and  mortgaged  property.  The  equity 
of  redemption  of  a  mortgage  in  fee  descends 
to  the  heirs  of  the  mortgagor;  and  though 
81S.B.— II 


the  widow  is  not  entitled  to  dower,  as  against 
the  mortgagee,  where  the  mortgage  was  exe- 
cuted before  the  coverture,  or  during  the  cov- 
erture, with  her  concurrence,  in  the  mode 
prescribed  by  law,  yet  in  either  case  she  Is 
entitled  to  dower  in  the  equity  of  redemption, 
for  of  that,  or,  what  is  the  same  thing,  of 
the  estate  subject  to  the  mortgage,  the  hus- 
band is  to  be  considered  as  having  died 
seised.  Heth  v.  C!ocke,  1  Band.  (Va.)  344; 
Swalne  v.  Ferine,  6  Johns.  Ch.  492;  Hale  v. 
James,  6  Johns.  Ch.  268.  This  is  equally 
true  of  the  vendee's  right  of  redemption  in 
regard  to  the  vendor's  lien.  His  wife  is  dow- 
able  of  that,  but  of  nothing  more;  or,  what. 
is  in  effect  the  same,  she  is  dowable  of  the 
estate  purchased,  subject  to  the  equitable  in* 
cumbrance  for  the  purchase  money.  *  •  • 
Thus,  it  wUl  be  seen  that  there  is  no  longer 
any  magic  in  the  word  'seisin,'  by  which  the 
shadow  may  be  made  the  substance,  or  ths 
substance  the  shadow.  A  legal  title  In  the 
husband  Is  nothing,  as  regards  the  wife's 
right  of  dower,  unless  accompanied  by  the 
beneficial  ownership;  and  the  l;>eneficial  own- 
ership Is  everything,  though  separated  from 
the  legal  title.  Bat  there  can  be  no  bene- 
ficial ownership  in  opposition  to  a  para- 
mount incumbrance,  though  there  may  be  In 
subordination  to  it" 

The  object  of  the  statute  being  to  grlve  the 
widow  ths  same  right  of  dower  In  her  hus- 
band's equitable  estate  that  she  would  have  in 
It  If  It  were  legal  estate,  the  question  in  this 
case  is,  did  B.  Upton.  Sr.,  have  such  a  bene- 
ficial interest  In  the  land  when  be  sold  or  as- 
signed It  to  his  son,  that  If  he  had  then  held 
the  legal  title,  subject  to  the  lien  for  the  un- 
paid purchase  price,  bis  widow  would  have 
been  entitled  to  dower  in  It  in  the  hands  of  his 
alienee,  subject  to  that  lien? 

In  this  state  one  of  the  common  methods 
of  securing  payment  of  the  purchase  price 
of  land,  where  credit  is  given  for  all  or  a 
portion  of  the  price,  is  for  the  vendor  to  con- 
vey the  land  to  the  vendee,  and  expressly  re- 
tain a  lien  thereon  in  the  conveyance,  to 
secure  the  payment  of  the  unpaid  purchase 
price.  Another  mode  is  for  the  vendor  to 
enter  into  an  executory  contract  with  the 
vendee  for  the  sale  of  the  land,  and  to  retain 
the  title  to  secure  the  payment  of  the  unpaid 
purchase  price.  If  the  first  method  be  fol- 
lowed, and  before  the  vendee  has  paid  the 
entire  purchase  price  he  die  or  alien  the 
land,  without  his  wife's  uniting  with  him  in 
the  manner  prescribed  by  law,  there  can  be 
no  question  that  his  widow  would  be  enti- 
tled to  dower  in  the  land,  subject  to  the 
lien  upon  It  for  the  unpaid  purchase  money- 
If  the  last  method  be  adopted,  and  the  hus- 
band die  or  alien  the  land  under  like  condi- 
tions, his  widow  must  necessarily  have  tha 
same  rights  of  dower  in  the  land  as  in  the 
other  case  mentioned,  unless  we  disregard 
what  seems  to  be  the  plain  meaning  of  sec- 
tion 2429.  His  beneficial  interest  in  the  land 
in  each  case  is  precisely  the  same.    He  H 
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the  owner  of  the  land,  subject  to  the  Incum- 
brance upon  It  for  the  unpaid  purchase  price. 
The  only  difference  U  that  In  the  one  case  he 
has  the  legal  title,  and  In  the  other  the  vendor 
holds  the  legal  title  In  trust  for  him,  subject 
to  the  lien. 

Again,  It  would  hardly  be  contended  by  any 
one  In  this  state  that  If  a  husband  purchases 
a  tract  of  land  under  an  agreement  for  a 
conveyance  of  the  legal  title  when  the  pur- 
chase money  shall  have  been  fully  paid,  and 
dies  in  possession  of  It,  still  owing  a  part 
of  the  purchase  price,  his  widow  Is  not  enti- 
tled to  dower  In  the  land,  subject  to  the 
lien  for  the  unpaid  purchase  money.  Yet,  if 
that  be  true,  how  can  it  be  held  that  she  is 
not  entitled  to  dower  in  it  to  the  same  extent 
If  the  husband  alien  it  without  her  nnlting 
with  him  In  the  manner  prescribed  by  law? 

In  order  to  entitle  his  widow  to  dower, 
the  husband  must  be  seised  of  the  requisite 
estate  during  the  coverture.  If  such  seisin 
does  not  exist  as  to  his  equitable  estate  until 
the  purchase  money  is  fully  paid,  and  It  is  not 
paid  before  his  death,  how  can  it  be  held 
that  he  ever  had  the  required  seisin?  His 
dying  in  possession  of  the  property  cannot 
alfect  the  question.  He  either  had  during 
the  coverture  the  necessary  seisin  to  entitle 
bis  widow  to  dower  In  the  land,  subject  to 
the  lien  for  the  unpaid  purchase  money,  or 
he  did  not  If  he  did  not  have  such  seisin, 
then  one  of  the  essential  requirements  ft>r 
dower  was  wanting,  and  it  was  a  matter  of 
no  consequence  whether  he  aliened  the. land 
during  the  coverture,  or  died  possessed  of  it; 
for  In  neither  event  would  his  widow  be  en- 
titled to  dower.  If,  on  the  contrary,  he  was 
so  seised  during  the  coverture  that,  if  he  had 
died  possessed  of  the  land,  hia  widow  would 
have  been  entitled  to  dower  in  it,  subject  to 
the  Hen  for  purchase  money,  he  could  not  by 
selling  it  deprive  her  of  that  right;  for  noth- 
ing Is  better  settled  than  that  after  the  right 
Of  dower  has  once  attached,  the  husband 
cannot  without  his  wife's  concurrence,  de- 
feat that  right  by  an  alienation  of  the  land. 
1  Lomax,  Dig.  p.  129  (side  page  107). 

Not  only  has  the  husband  no  power  to  alien 
such  property  to  the  prejudice  of  his  widow's 
right  to  dower,  but  bo  carefully  has  the  law 
guarded  her  rights  that  where  the  land  is 
subjected  during  the  husband's  lifetime  to 
the  payment  of  the  lien  or  Incumbrance  upon 
it  which  is  superior  to  her  dower  rights.  It  is 
provided  by  section  2268  of  the  Code  that 
"if  a  surplus  of  the  proceeds  of  sale  remain 
after  satisfying  said  Hen  or  encumbrance  she 
shall  be  entitled  to  dower  in  said  surplus, 
and  a  court  of  equity,  having  jurisdiction  of 
the  case,  may  make  such  order  as  may  to  it 
seem  proper  to  secure  her  right" 

We  are  of  opinion,  therefore,  that  a  hus- 
band, who  eaters  Into  an  agreement  for  the 
purchase  of  land,  takes  possession  of  It  and 
pays  part  of  the  purchase  price.  Is  beneficially 
seised  of  the  land,  to  the  extent  that  he  has 
paid  the  purchase  price,  although  he  has 


not  acquired  the  legal  title,  and  that  Ids 
widow  is  entitled  to  dower  in  the  land,  sub- 
ject to  th6  lien  upon  It  for  the  unpaid  pur- 
chase price,  whether  he  die  possessed  of  the 
land,  or  has  aliened  It  during  coverture  with- 
out her  concurrence  in  the  mode  prescribed 
by  law. 

A  contrary  rule  would  enable  a  husband 
to  purchase  land,  take  possession  of  It  pay 
the  whole  purchase  price,  except  some  trifling 
sum,  sell  It  without  his  wife's  concurrence, 
have  the  legal  title  conveyed  to  his  vendee, 
and  thus  defeat  his  widow's  right  to  dower. 
In  violation,  as  It  seems  to  us,  of  the  policy 
and  the  humanity  of  the  law. 

We  are  of  opinion  that  the  widow  of  Up- 
ton, Sr.,  has  a  right  to  dower  in  the  land. 
Her  right  would  have  been  subject  to  the 
lien  for  the  purchase  money  remaining  un- 
paid at  the  time  of  the  sale  of  the  land  by 
her  husband  to  his  son,  if  it  had  been  paid  by 
the  vendee,  or  still  remained  unpaid;  but  In- 
asmuch as  It  was  afterwards  paid  by  her 
husband,  and  the  Hen  removed,  she  is  enti- 
tled to  dower  In  the  entire  land,  subject  to 
the  provisions  of  section  2278  of  the  Code. 

Upon  the  question  of  the  right  of  Mrs.  Up- 
ton, Jr.,  to  subject  the  residue  of  the  land  to 
the  payment  of  the  claim  asserted  in  the  bill 
of  complaint,  the  court  is  equally  divided. 

Two  of  the  judges  are  of  opinion  that  ttie 
record  shows  that  Joseph  Snuill,  when  be 
purchased  the  land,  recognized  the  dalm  as- 
serted by  Mrs.  B.  Upton,  Jr.,  as  a  valid  Uen 
upon  the  land,  and  expressly  agreed  that  tb« 
land  should  be  liable  therefor,  as  a  part  of 
the  consideration  to  be  paid  by  him,  and  that 
as  between  B.  Upton,  Jr.,  and  Joseph  Small, 
and  those  who  held  under  him,  the  land,  sub- 
ject to  the  dower  of  Mrs.  .B.  Upton,  Sr.,  is 
liable  for  Its  payment 

The  decree  complained  of  must  be  reversed 
in  so  far  as  It  denies  the  widow  of  B.  Upton, 
Sr.,  the  right  to  dower  in  the  land,  and  In 
other  respects  affirmed,  and  the  cause  re- 
manded to  the  circuit  court  for  further  pro- 
ceedings to  be  had  In  accordance  with  the 
views  expressed  in  this  opinion. 

OARDWEIili,  J.,  absent 


(43  W.  Va.  S80) 

JACKSON  V.  NORFOLK  &  W.  R.  CO. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
April  21,  1897.) 

Additional  note  filed.  For  opinion,  see  27 
S.  E.  278. 

BRANNON,  J.  Upon  the  important  ques- 
tion of  fellow  servantry,  I  add  the  following 
late  authorities  taking  the  view  above  taken: 
Railroad  Co.  v.  Sipes  (Colo.  Sup.  1896)  47  Pac. 
287;  Railway  Co.  v.  Needham,  11  C.  C.  A.  56, 
63  Fed.  107,  full  opinion;  Blsh.  Noncont 
Law,  i  666;  CaUan  v.  BoU  (1896)  113  CaL 
593,  45  Pac.  1017,— holding  that  while  a  su- 
perintendent Is  a  vice  principal  as  respecti 
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suitable  appUaucei^  which  K  la  the  duty  ot 
the  master  to  furnish,  yet,  If  employte  are 
to  construct  them  oat  of  material  fumlBtaed 
them,  "all.  Including  superintendent,  are  fel- 
low serrants,  irrespectlTe  of  rank,  as  to  any 
defect  or  negligence  In  their  construction  or 
adjustment,  and  the  master  Is  not  liable  for 
such  defect  or  negligence."  Miller  t.  Ball- 
road  Co.  (Or.)  26  Pac.  70.  In  December,  1896, 
the  circuit  court  of  Pennsylvania  criticised 
the  Ross  Case,  112  U.  &  877,  5  Sup.  Ot  184, 
and  held  the  same  Tlew  which  I  express 
above,  that  It  has  been  practically  overruled 
by  the  cases  I  cite.  Ck>uIson  v.  Leonard,  77 
Fed.  638;  McGinty  v.  Reservoir  Co.,  1S5 
Ma«a  183,  29  N.  E.  610,— holding  superintend- 
ent and  workmen  fellow  servants.  The  opin- 
ion in  Coal  Co.  v.  Lamb,  6  Colo.  App.  255,  40 
Paa  251,  says  that  the  late  cases  In  supreme 
court  overrule  the  Ross  Case.  I  see  that 
In  Railroad  Go.  v.  Houchlns'  Adm'r  (decided 
Dec.  2,  1897)  28  S.  B.  678,  the  Virginia  su- 
preme court  has,  In  a  clear,  strong  opinion 
by  Caldwell,  J.,  squarely  approved  our  deci- 
sion In  the  above  case.  The  United  States 
supreme  court  (1897)  has  re-enunciated  the 
same  views  given  In  recent  decisions  abo% 
cited.  Mining  Co.  t.  Whelan,  168  U.  S.  86,  18 
8up.  pt  40. 

(tt  W.  Va.  599) 

EASTMAN  v.  HOLT. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
Sept  14,  1897.) 

Additional  note  filed.  For  opinion,  see  27 
8.  B.  883. 

BRANNON,  J.  When  I  wrote  the  above 
opinion,  at  Charlestown,  I  was  Interrupted 
dally  by  arguments  of  counsel,  and  did  not 
have  access  to  authority.  The  importance  of 
the  case  and  the  division  of  the  court  seem  to 
Justify  the  addition  of  this  note. 

As  to  the  point  that  the  indictment  is  void 
because  the  court  excused  grand  Jurors  be- 
cause they  had  formed  or  expressed  an  opin- 
ion, what  I  said  above  I  find  Justified  by  fur- 
ther examination  of  authority.  Whart  Cr. 
PI.  f  346,  says:  "It  is  a  good  cause  of  chal- 
lenge to  a  grand  Juror  that  he  has  formed 
or  expressed  an  opinion  as  to  the  guilt  of  a 
party  whose  case  will  probably  be  presented 
to  the  grand  Inquest"  In  the  Pennsylvania 
case  of  Com.  v.  Clark,  2  Browne,  325,  on  full 
argument  and  consideration  of  Chief  Justice 
Marshall's  rule  In  the  great  Burr  treason 
trial,  a  defendant  was  allowed  a  challenge, 
after  Jury  was  sworn,  for  favor,  In  that  he 
bad  expressed  an  opinion  of  the  prisoner's 
guilt  In  State  v.  Bradford,  67  N.  H.  198. 
It  was  held  that  the  court  may  excuse  grand 
Jurors  for  reasons  appearing  to  It  satisfac- 
tory, and  the  exercise  of  Its  discretion  will 
not  be  reviewed.  In  U.  S.  v.  Gale,  109  U.  S. 
65,  S  Sup.  Ct  1,  Justice  Bradley  said,  as  I 
stated  above,  that  there  was  a  distinction 
between  the  allowance  of  qualified  and  dls- 


qualified  Jurors,  adding  that  "disqualified  Ju- 
rors upon  the  panel  may  be  supposed  inju- 
riously to  affect  the  whole  panel;  but  if  the 
Individuals  forming  it  are  unobjectionable, 
and  have  all  the  necessary  qualifications.  It  Is 
of  less  moment  to  the  accused  what  perscms 
may  have  been  set  aside  or  excused.  The 
present  case  is  of  the  latter  kind.  No  com- 
plaint Is  made  that  any  of  the  grrand  Jurors 
who  found  indictment  were  disqualified  to 
serve,  or  were  In  any  respect  Improper  per- 
sons. It  la  only  complained  that  the  court 
excluded  some  persons  for  Improper  causes, 
because  they  labored  under  the  disqualifies^ 
tlon  created  by  the  820th  section  of  the  Re- 
vised Statutes,  which  Is  alleged  to  be  uncon- 
stitutional. It  Is  not  complained  that  the  Ju- 
ry actually  impaneled  was  not  a  good  one, 
but  that  other  persons  equally  good  had  a 
right  to  be  placed  on  it" 

As  bearing  on  the  contention  that  the  ex- 
cusing of  Jurors  vitiates  the  Indictment,  and 
also  the  claim  that  the  action  of  the  county 
court  in  making  a  list  for  grand  Jury  service 
Is  final,  and  that  the  circuit  court  can  for  no 
cause  inquire  Into  qualifications,  I  cite  Peo- 
ple V.  Leonard,  106  Cal.  802,  39  Pac.  617, 
holding  that  the  court  may  go  Into  quallflcai- 
tlons  of  those  drawn  as  grand  Jurors,  excuse 
some,  and  summon  others  from  bystanders, 
and  that  list  is  not  final.  I  quote  from  the 
case  of  U.  S.  v.  Jones,  69  Fed.  976:  "The 
real  contention  of  the  defendant  Is  that  the 
court  had  no  power  to  excuse  any  grand  Ju- 
ror for  any  cause  whatever,  unless  he  came 
within  the  disqualification  or  exemption  men- 
tioned In  the  statute.  *  *  *  In  other  words, 
the  court  had  no  authority  to  excuse  any  Ju- 
ror of  Its  own  motion  unless  he  was  a  minor, 
alien,  an  insane  person,  or  prosecutor,  •  •  • 
and  that  the  statute  furnished  the  only  guide 
for  the  action  of  the  court  If  the  first  posi- 
tion of  the  contention  is  correct,  then  it 
would  follow  that  if  the  accused  whose  cause 
was  to  come  before  the  grand  Jury  had  been 
on  the  list  drawn  from  the  Jury  box,  the 
court  would  have  been  compelled  to  accept 
him  as  a  grand  Juror,  and  to  have  allowed 
him  to  act  In  all  cases  except  his  own.  If 
twelve  of  the  grand  Jurors  had  testified  that 
they  bad  formed  and  expressed  opinions  that 
the  defendant  was  guilty,  and  that  they 
should  vote  In  favor  of  Indictment  without 
further  evidence,  the  court  would  have  no 
power  to  excuse  them,  or  either  of  them.  If 
It  was  brought  to  the  attention  of  the  court.  In 
a  reliable  manner,  that  one  or  more  of  the 
Jurors  had  offered,  in  advance  of  being  sworn, 
to  sell  bis  vote  for  any  sum  of  money  to  either 
party,  the  court  would  have  no  power  to  ex- 
cuse the  Juror.  These  illustrations  are  suffi- 
cient to  show  the  absurdity  of  the  defendant's 
contention.  Such  results  would  be  utterly 
subversive  of  every  principle  of  Justice, 
would  be  contrary  to  the  spirit  and  genius 
of  free  Institutions,  would  be  a  reproach  to 
any  court  that  would  permit  such  a  prac- 
tice to  be  pursued,  and  a  dark  blot  upon  the 
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Jnrlsprndenee  of  any  conirtry.  There  Is  no 
law  that  gives  an  accused  person  the  abso- 
lute right  to  have  grand  Jurors  accepted  by 
the  court  who  have  formed  and  expressed 
nnquallfled  opinion  that  he  Is  Innocent 
There  Is  no  law,  rule,  or  practice  that  com- 
pels the  court  to  accept  eny  grand  Juror  to  be 
on  the  pand  who  has  formed  and  expressed 
an  opinion  that  the  accused  Is  guilty."  Peo- 
ple V.  Durrant,  118  Cal.  179,  48  Pac.  76. 

It  wlU  not  do  to  say  that  only  the  defendant 
can  except  to  bias  in  grand  Jtnors.  The 
opinion  Just  quoted  repels  that  One  blasefl 
In  favor  of  the  accused  Is  Just  as  objection- 
able as  one  biased  against  him.  I  met  with  a 
case  where  one  who  was  surety  on  the  pris- 
oner's ball  bond  was  held  properly  rejected, 
but  the  particular  case  has  slipped  me.  There 
are  so  many  authorities  which  sustain  the  ac- 
.  tlon  of  courts  In  excusing  Jurors  because  they 
had  expressed  or  formed  opinions  that  they 
shake  my  mind  as  to  the  position  I  took  In 
the  above  opinloni  that  the  court  has  no  au- 
thority to  inquire  of  Jurors  as  to  the  forma- 
tion or  expression  of  an  opinion.  On  second 
thought,  the  mere  fact  that  our  statute  allows 
an  Indictment  to  be  found  upon  the  unsworn 
statement  of  two  members  of  the  grand  Jury 
does  not  show  that  it  is  wrong  to  interrogate 
them  as  to  fixed  opinions,  because  that  only 
means  that  the  grand  Jury  may  act  on  the 
statement  of  facts  by  two  of  the  grand  Ju- 
rors, not  on  their  mere  opinions,  and  mere 
knowledge  of  fact  is  different  from  fixedness 
or  prejudice  of  opinion.  However  that  may 
be  in  West  Virginia,  It  certainly  can  be  said 
that  the  action  of  the  court  was  not  an  un- 
heard-of proceeding,  and  does  not  nullify  the 
indictment  Our  Code  (chapter  157,  {  12) 
says  that  no  Indictment  shall  be  abated  be- 
cause of  the  Incompetency  or  disqualifications 
of  any  grand  Juror;  yet  this  court  is  asked 
to  hold  that  the  presence  of  those  Jurors  who 
took  the  place  of  the  ones  accused,  though 
qualified  In  every  respect  Bhall  abate  this 
Indictment 

Now,  as  to  the  point  that  the  talesmen  were 
summoned  by  an  unauthorized  deputy,  and 
were  no  grand  Jurors:  In  Com.  v.  Brown, 
147  Mass.  585,  18  N.  B.  587,  It  was  held  that 
a  person  sworn  as  a  grand  Juror,  whose  name 
has  been  placed  In  the  Jury  box,  and  drawn 
by  the  selectmen  In  response  to  venire, 
though  previously  the  town  had  ordered  it  to 
be  stricken  from  the  list  in  the  absence  of 
his  personal  disqualification,  would  not  affect 
the  validity  of  the"  Indictment.  Here  was  one 
acting  who  was  not  a  grand  Juror,  but  bis 
name  had  been  by  accident  left  In  the  box 
after  it  was  stricken  from  the  list  The  court 
said:  "It  has  often  been  held  in  other  Juris- 
dictions that  an  Indictment  found  by  a  grand 
Jury  upon  which  a  disqualified  person  is  sit- 
ting is  void.  •  •  •  I'he  disqualified  per- 
son may  have  been  one  of  only  twelve  who 
voted  for  the  Indictment  2  Hawk.  P.  C. 
c.  25,  {  28;  U.  S.  v.  Hammond,  2  Woods, 
197  Fed.  Caa.  No.  16,294;  State  v.  Sjmonds, 


86  Me.  128;  Doyle  ▼.  State,  IT  Ohio,  222; 
State  V.  Cole,  17  Wis.  874;  McQnlUen  ▼.  State, 
8  Smedes  &  M.  587.  How  such  an  indict- 
ment should  be  regarded  la  a  question  whtcb 
we  need  not  decide,  for  a  distinction  must 
be  noted  between  a  Juror  who  Is  personally 
disqualified,  and  one  who  possesses  an  the  req- 
uisite qualiflcatlonB  but  la  irregularly  and 
Improperiy  dravni.  The  general  rule  la  that 
mere  irregularity  tn  the  proceedings,  by 
which  a  Juror  gets  upon  the  panel,  does  not  af- 
fect the  validity  of  his  action.  Com.  r.  Park- 
er, 2  Pick.  560,  659;  Page  r.  Inhabitants  of 
Danvers,  7  Mete.  (Mass.)  826;  XJ.  S.  v. 
Reeves,  3  Woods,  199,  Fed.  Cas.  No.  16.139: 
U.  8.  V.  Ambrose,  3  Fed.  288;  Hill  v.  Yates, 
12  East  229,  230;  Rex  ▼.  Hunt  4  Bam.  & 
Aid.  483;  Hardin  v.  State,  22  Ind.  847." 


(45  W.  Va.  1«8) 
BANK  OF  BERKELEY  SPRINGS  v. 
GREEN  et  al. 
(Supreme  Court  of  Appeals  of  West  Virginia. 

Sept  12,  189&) 
Tbdsts — Ubsds— Cbstui  Qdb  Tbost— Qvabtitt 

or  ESTATB. 

G.  conveyed  by  deed  of  general  warrant? 
to  V.  a  tract  of  land,  upon  the  following  tmst: 
"That  the  party  of  the  second  part  hereby 
agrees  and  corenants  that  he  will  take.  hold, 
and  stand  seised  of  the  above-described  real 
estate  to  and  for  the  only,  sole,  and  separate 
use,  behoof,  and  benefit  of  Mary  B.  Green, 
wife  of  the  said  Charles  S.  Green,  so  that  the 
said  Charles  S.  Green  will  not  sell,  mortgage, 
charge,  or  incumber  the  same  by  way  of  an- 
ticipatioil  or  otherwise;  that  the  said  Mar; 
E.  Green  shall  receive  the  rents  and  profit* 
arising  from  the  said  property,  or  such  person 
or  persons  as  the  said  Mary  E.  Green  shall  by 
her  order  in  writing  direct  and  appoint  to  re- 
ceive the  same,  dnring  the  joint  lives  of  the 
said  Chas.  S.  Green  and  Mary  E.  Green,  his 
wife;  and  upon  the  decease  of  the  said  Chas.  S. 
Green,  in  case  his  wife  should  survive  him, 
then  the  said  Mary  B.  Green,  his  wife,  shall 
immediately  take  and  hold  the  property  herein- 
before described,  to  her  and  the  heirs  of  her- 
self forever;  and  upon  this  further  trust  and 
confidence,  that  the  said  Mary  E.  Green  may 
devise  and  dispose  of  the  above-described  prop- 
erty by  her  last  will  and  testament  or  by  a 
paper  in  the  nature  of  a  will,  as  if  she  were  a 
feme  sole,  and  that  she  may  otherwise  dispose 
of  the  same  by  the  consent  of  her  trustee,  and 
joining  with  him  and  her  said  hnsbnnd  in  a 
conveyance  of  the  same  or  any  part  thereof." 
Held,  that  said  deed  conveys  to  Mary  Ei.  Green 
an  equitable  estate  in  fee. 
(Syllabus  by  the  Court.) 

Appeal  from  circuit  court  Morgan  county; 
B.  Boyd  Faulkner,  Judge. 

Bill  in  equity  by  the  Bank  of  Berkeley 
Springs  against  Charles  S.  Green  and  others. 
From  a  decree  sustaining  a  demurrer  to  the 
bill,  and  a  Judgment  dismissing  the  cause, 
plaintiff  appeals.    AJfirmed. 

William  H.  Travers  and  .T.  Hammond  Slier, 
for  appellant  Flick,  Westenhaver  &  Baker, 
for  appellees. 

McWHORTER,  J.  On  the  19th  day  of 
May,  1884,  Charles  S.  Green  conveyed,  by 
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deed  of  that  date,  to  T.  Q.  Vandlke,  upon 
consideration  of  the  Use  and  trust  therein 
created,  and  the  further  consideration  of  one 
dollar,  with  general  warranty,  a  certain  tract 
of  three  acres  of  land,  more  or  less,  lying  and 
being  In  the  new  addition  to  the  town  of 
Bath,  in  Morgan  county,  with  proper  de- 
scription, "In  trust,  however,  and  upon  this 
confidence,  that  the  party  of  the  second  part 
hereby  agrees  and  coyenants  that  he  will 
take,  hold,  and  stand  seised  of  the  above- 
described  real  estate  to  and  for  the  only, 
sole,  and  separate  use,  behoof,  and  benefit 
of  Mary  B.  Green,  wife  of  the  said  Charles 
S.  Green,  so  that  the  said  Charles  S.  Green 
will  not  sell,  mortgage,  charge,  or  incumber 
the  same  by  way  of  anticipation  or  otherwise; 
that  the  said  Mary  H.  Green  shall  receive  the 
rents  and  profits  arising  from  the  said  prop- 
erty, or  such  other  person  Or  persons  as  the 
said  Mary  B.  Green  shaU  by  her  order  In 
writing  direct  and  appoint  to  receive  the 
same,  during  the  Joint  lives  of  the  said 
Charles  S.  Green  and  Mary  E.  Green,  his 
wife;  and  upon  the  decease  of  the  said  Chas. 
S.  Green,  in  case  his  w'.fe  should  survive 
him.  then  the  said  Mary  E.  Green,  his  wife, 
shall  immediately  take  and  hold  the  property 
hereinbefore  described,  to  her  and  the  heirs 
of  herself  forever;  and  upon  this  further 
trust  and  confidence,  that  the  said  Mary  B. 
Green  may  devise  and  dispose  of  the  above- 
described  property  by  her  last  will  and  testa- 
ment, or  by  a  paper  in  the  nature  of  a  will, 
as  If  she  were  a  feme  sole,  and  that  she  may 
otherwise  dispose  of  the  same  by  the  consent 
of  her  trustee,  and  Joining  with  him' and  her 
said  husband  In  a  conveyance  of  the  same 
or  any  part  thereof," — which  deed  was  duly 
acknowledged  and  recorded.  Mary  B.  Green 
died  October  3,  1889,  Intestate,  leaving  sur- 
viving her  Nannie  L.  Green  and  John  V. 
Green,  her  children,— the  latter  an  Infant— 
without  having  In  any  way  disposed  of  said 
property.  At  the  June  rules,  1897,  the  Bank 
of  Berkeley  Springs  filed  Its  bill  in  chancery 
In  the  clerk's  office  of  the  circuit  court  of 
Morgan  county,  suing '  for  itself  and  such 
other  Hen  creditors  of  Charles  Sf  Green  as 
should  come  in,  take  part  in,  and  share  the 
costs  of  the  suit,  alleging  'that  ui>on  the 
death  of  Mary  B.  Green  theieald  real  estate, 
by  operation  of  a  resulting  trust,  became  the 
property  of  said  Charles  B.  Green,  and  sub- 
ject to  the  liens  set  out  in  the  bill;  that  the 
rents  and  profits  of  the  land  would  not  satis- 
fy the  Uens  In  five  years;  and  praying  for  an 
account  to  ascertain  the  Hens  and  their  i>riorl- 
tles,  and  for  sale  of  the  property  to  pay  the 
same,  and  for  f«ieral  relief.  Defendant  Nan- 
nie li.  Green  demntred  to  Hie  bill,  in  which 
plaintiff  Joined,  and  the  demurrer  was  argued 
and  submitted,  when  the  court,  on  the  1st 
day  of  September,  180T,  decreed  as  follows: 
"And  the  court,  haying  maturely  considered 
all  the  matters  of  law  arising  on  such  demur- 
rer, is  of  opinion  that  on  a  proper  construc- 
tion of  tlie  deed  dated  Maj  19,  1884,  made 


by  Chas.  S.  Green  to  T.  6.  VandiKe,  trustee, 
for  the  use  and  benefit  of  M.  B.  Green,  an 
office  copy  of  which  Is  filed,  as  Bxhiblt  No.  2, 
with  the  plaintiffs'  bill,  the  said  M.  B.  Green 
took  an  equitable  estate  in  fee  simple  In  the 
property  thereby  conveyed,  which  the  plain- 
tiffs are  seeking  by  their  bill  to  subject  as 
the  property  of  C.  S.  Green,  and  that  on  the 
death  of  said  M.  E.  Green  a  life  estate  only, 
as  tenant  by  the  curtesy,  vested  In  the  said 
C.  S.  Green,  her  husband,  and  that  the  fee 
vested  in  the  children  of  M.  E.  Green,  as  her 
heirs  at  law;  and  the  court  being  of  opinion, 
further,  that  on  the  death  of  C.  S.  Green  all 
Interest  on  his  part  In  the  real  estate  in- 
volved In  this  suit  ceased  and  determine^, 
the  court,  upon  consideration  thereof,  and  for 
these  and  other  reasons  appearing  on  the 
face  of  the  plaintlfTs  bill,  doth  adjudge,  or- 
der, and  decree  that  the  demurrer  to  the  said 
bin  be,  and  the  same  is  hereby,  sustained. 
And,  the  plaintiff  not  asking  leave  to  amend 
Its  bill.  It  is  further  adjudged,  ordered,  and 
decreed  by  the  court  that  the  plaintiff's  bill 
be,  and  the  same  Is  hereby,  dismissed,  and 
that  the  defendants  do  recover  of  the  plain- 
tiff their  costs  in  the  prosecution  of  their  de- 
fense In  this  behalf  expended."  From  which 
decree  plaintiff  appealed  to  this  court,  as- 
signing as  error  that  the  court  should  have 
overruled  the  demurrer:  "(1)  Because,  under 
the  provisions  of  chapter  71,  S  8,  of  the  Code 
of  West  Virginia  of  1891,  applicable  to  the 
case,  the  deed  in  question  must  be  construed 
with  reference  to  the  intention  of  the  party 
grantor  (C.  S.  Green),  and  the  said  intention 
is  manifestly  to  give  to  the  beneficiary,  Mary 
B.  Green,  (a)  the  right  to  collect  the  rents  and 
profits  of  the  realty  dnrmg  the  Joint  lives  of 
herself  and  her  husband;  (b)  that  only  In 
case  of  the  death  of  her  said  husband,  she 
living,  should  the  said  property  vest  In  her 
and  her  heirs;  (c)  that  power  of  disposition 
or  alienation  was  given  to  her  upon  condl* 
Hon  that  she  should  devise  It,  or  otherwise 
dispose  of  It,  during  the  Joint  lives  of  herself 
and  her  husband,  by  the  consent  of  her  trus- 
tee, who,  with  her  husband,  should  Join  with 
her  in  such  disposition.  (2)  She  not  having 
survived  her  husband,  not  having  disposed  of 
the  property  by  will  or  any  paper  in  the  na- 
ture thereof,  and  not  having  alienated  the 
said  property  by  the  consent  of  her  trustee 
Joining  with  her  and  her  husband  with  con- 
veyance thereof,  there  was  a  resulting  trust 
in  favor  of  tne  grantor,  the  said  Charles  S. 
Green,  which  should  be  subjected  to  the  lien 
of  the  Judgments  set  out  in  the  bill.  The 
statute  above  referred  to,  and  under  which 
the  question  In  this  case  arises,  is  in  totldem 
verbis  with  the  statute  of  Virginia  from 
which  it  has  been  taken  (Code  Va.  18T3,  c. 
122, 1  8),  and  has  been  construed  by  the  court 
of  appeals  of  that  state.  Professor  Minor 
(2  Minor,  Inst  p.  828)  thus  refers  to  this  de- 
cision: 'In  Humphrey  v.  Foster,  18  Grat  663, 
656,  a  noteworthy  construction  of  this  stat- 
ute occurs.     In  that  case  Humphrey,  by  deed 
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of  23d  June,  1820,  conveyed  to  his  wife,  for- 
ever, certain  lajids,  to  have  and  to  bold  the 
said  lands  for  life;  and  the  qaestlon  -wom 
whether  by  the  deed  she  took  an  estate  for 
life,  or  In  fee  simple.  It  Is  admitted  that  If 
the  deed  bad  been  to  the  wife  and  her  heirs, 
habendnm  to  her  for  life,  the  wife  would,  by 
the  first  clause,  have  taken  at  common  law 
a  fee  simple,  and  the  habendum  would  have 
been  repugnant  and  void;  and  It  was  also 
a^Itted  that  under  the  statute  above  cited 
the  wife,  notwithstanding  the  want  of  words 
of  limitation,  would.  If  the  first  clause  stood 
alone,  have  taken  a  fee  simple,  but  It  could 
be  treated  as  a  fee  simple  In  virtue  of  the 
statute  only,  and  by  the  statute  the  whole 
deed  must  be  looked  to  for  the  purpose  of  as- 
certaining whether  there  Is  any  qualification 
or  limitation  upon  the  generality  of  the  first 
provision,  for  such  a  deed  can  only  convey 
the  fee  simple  If  a  less  estate  be  not  limited 
by  express  words,  or,  as  It  stands  In  our 
present  Code,  unless  "a  contrary  Intention  ap- 
pear by  the  conveyance,"  etc.  And  In  the 
case  under  consideration  a  less  estate  was 
limited  by  express  words,  namely,  an  estate 
for  the  wife's  life.  It  was  therefore  con- 
cluded that  the  deed  conveyed  but  a  life  es- 
tate to  the  wife.'  Of  course,  where  'a  con- 
trary Intention  [which  we  contend  Is  the 
case  here]  appears  by  the  conveyance,'  the 
same  result  follows.  In  such  a  case  a  result- 
ing trust  ensues  as  a  legal  consequence.  Pro- 
fessor Minor  (2  Minor,  Inst  189)  defines  such 
trust,  among  other  Instances,  'Where  land  Is 
conveyed  in  trusts  which  fall  of  taking  ef- 
fect' Judge  Story,  with  more  elaboration, 
says  (1  Story,  Eq.  Jnr.  {  1200):  The  same 
principle  applies  to  cases  where  the  whole 
estate  is  conveyed  or  devised,  but  for  partic- 
ular objects  or  purposes,  or  on  particular 
trusts.  In  all  such  cases,  if  those  objects  or 
purposes  or  trusts,  by  accident  or  otherwise, 
fail  and  do  not  take  efTect  or  If  they  are  all 
accomplished,  and  do  not  exhaust  the  whole 
property,  then  a  resulting  trust  will  arise  for 
the  benefit  of  the  grantor  or  devisor  or  his 
heirs.' " 

Section  8,  c.  71,  Ck>de,  provides:  "Where 
any  real  estate  Is  conveyed,  devised,  or  grant- 
ed to  any  person  without  any  words  of  limita- 
tion, such  devise,  conveyance,  or  grant  shall 
be  construed  to  pass  the  fee  simple  or  the 
whole  estate  or  Interest  which  the  testator 
or  grantor  had  power  to  dispose  of  in  such 
real  estate,  unless  a  contrary  Intention  shall 
appear  by  the  will,  conveyance,  or  grant" 
In  the  light  of  this  statute  we  must  view  the 
deed  in  controversy,  and  to  which  only  can 
we  look,  together '  with  the  situation  of  the 
parties,  and  the  motives  inducing  the  convey- 
ance, to  arrive  at  the  Intention  of  the  gran- 
tor when  he  executed  the  deed.  Charles  S. 
Green,  the  grantor,  had  a  wife  and  two  chil- 
dren, for  whom  he  evidently  wanted  to  pro> 
vide  against  his  own  mistakes  In  business, 
or  the  temptations  he  might  have  to  incum- 
ber his  property  and  thus  put  It  out  of  his 


power  to  give  his  family  such  support  as  be 
desired  them  to  have.  The  very  language  of 
the  first  part  of  the  trust  created  shows  the 
solicitude  he  had  on  this  point:  That  the 
trustee  "should  take,  hold,  and  stand  seised 
of  said  real  estate,  to  and  for  the  only,  sole, 
and  separate  use,  behoof,  and  benefit  of  M. 
B.  Green,  wife  of  the  said  0.  S.  Green,  so  tbat 
the  said  C.  S.  Green  will  not  sell,  mortgage, 
charge,  or  incumber  the  same  by  way  of  an- 
ticipation or  otherwise";  thus  clearly  Intend- 
ing to  get  the  property  entirely  beyond  his 
reach,  as  well  as  that  of  his  creditors.  Can  it 
be  conceived  that  the  grantor  Intended  to  ao 
limit  the  estate  conveyed,  by  a  reversionary 
or  other  Interest  in  himself,  that  at  the  very 
time  his  helpless  children  might  most  need 
this  provision  for  their  maintenance  and  sup- 
port the  property  so  ctmveyed  should  be 
brought  within  the  grasp  of  the  creditors  of 
the  grantor?  Both  appellant  and  appellees 
agree  that  the  Intention  of  the  grantor  In  the 
conveyance  and  creation  of  the  trust  must  be 
the  guiding  star  In  arriving  at  the  true  solu- 
tion of  the  Issue  involved,  and  that  if  possi- 
ble, that  Intent  must  be  obtained  from  the 
deed  Itself,  taken  altogether.  In  DevL  Deeds, 
S  836,  It  Is  said,  "The  rule  Is  that  the  inten- 
tion of  the  parties  is  to  be  ascertained  by 
considering  all  the  provisions  of  the  deed,  aa 
well  as  the  situation  of  the  parties,  and  then 
to  give  effect  to  such  Intention,  if  practicable, 
when  not  contrary  to  law."  What  was  the 
motive  which  Induced  the  grantor  to  make 
this  provision  for  his  family?  The  record 
does  not  disclose  of  what  other  property.  If 
any,  C.  S.  Green  was  possessed  at  the  time  of 
the  conveyance,  or  whether  he  was  Indebted 
to  any  extent  at  the  time;  but  the  presump- 
tion Is  that  he  was  solvent  as  no  creditors 
seem  to  appear  to  question  his  voluntary  con- 
veyance. So  that  he  is  presumed  to  have 
made  this  wise  provision  for  them  while  he 
was  In  condition  to  do  so  without  fraud  of 
the  rights  of  any.  This  conveyance  la  for 
the  only,  sole,  and  separate  use,  behoof,  and 
benefit  of  Mary  El  Green,  wife  of  the  said 
Charles  S.  Green,  so  that  the  said  C  S.  Green 
will  not  sell,  mortgage,  charge,  or  Incumber 
the  same  by  way  of  anticipation  or  otherwise, 
and  providing  that  said  Mary  should  receive 
the  rents  and  j;)rofits  arising  therefrom,  or 
should  by  writing  direct  and  appoint  such 
person  or  persons  to  receive  the  same  aa  she 
might  elect  Appellant  cites  In  its  petition, 
as  well  as  In  Its  brief,  the  case  of  Humphrey 
V.  Foster,  13  Grat  663,  as  applicable  to  this 
case.  In  that  case  Judge  Allen,  in  deliver- 
ing the  opinion  of  the  court  said:  "In  the 
present  case  we  perceive  by  the  habendum 
that  on  estate  for  life  was  expressly  limited; 
and  as  the  object  under  the  statute,  la  to  as- 
certain what  estate  was  to  be  granted  by 
the  deed,  if  a  less  estate  than  a  fee  is  limited 
by  express  words  In  any  part  of  the  deed  it 
must  control  and  qualify  the  general  words 
used  in  the  premises."  Here  the  estate  for 
life  was  expressly  limited  in  language  that 
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could  not  be  misunderstood.  Point  1  of  the 
syllabus  la  that  case  reads:  "A  deed  conveys 
land  to  the  grantee  forever,  to  hold  for  life. 
As  the  premises  would  only  convey  a  fee 
by  virtue  of  the  statute,  and  by  the  statute 
the  whole  deed  is  to  be  looked  to  to  ascertain 
what  estate  is  intended  to  be  passed,  the 
habendum  In  this  deed  Is  not  void,  but  only 
a  life  estate  passed  by  the  deed."  In  the 
case  at  bar  there  Is  no  clear-cut  expression 
of  limitation  of  estate,  as  in  that  case,  nor 
such  words  nor  expression  as  can  reasonably 
be  construed  into  such  limitation.  We  are 
told  by  appellant  that  'it  is  manifest  that 
the  construction  of  the  statute  in  both  the 
Humphrey  Case  and  the  one  now  under  con- 
sideration is  precisely  the  same."  In  the 
sense  that  "the  Intention  collected  from  the 
deed,  will,  or  grant  governs  and  determines 
the  question,"  this  is  true;  but  in  the  one 
case  we  have  the  intention  expressed  in  un- 
equivocal language,  susceptible  of  but  one 
construction,  while  In  the  other  a  most  in- 
genious and  erudite  argument  is  required  and 
made  on  behalf  of  appellant  to  wrench  from 
the  provisions  of  the  deed  the  semblance  of 
an  Intention  on  the  part  of  the  grantor  to 
limit  the  estate  conveyed.  It  seems  to  be  a 
well-settled  rule,  in  case  of  doubt  or  ambig- 
uity in  a  deed,  that  the  same  shall  be  con- 
strued most  strongly  against  the  grantor.  In 
Carrington  v.  Qoddln,  13  Grat  687,  Syl.,  point 
8,  It  Is  held:  "The  deed  will  be  construed 
most  strongly  against  the  grantbr,  and  so  as 
to  give  It  effect,  rather  than  that  it  should 
be  void  for  uncertainty."  In  that  case  it 
was  doubtful,  on  the  face  of  the  deed,  wheth- 
er one  or  two  parcels  of  land  were  Intended 
to  be  conveyed.  So  it  was  accordingly  con- 
strued to  pass  both. 

Appellant  Insists  that  by  reason  of  the  law 
as  laid  down  In  point  1  of  the  syllabus  in  the 
case  of  Radford  t.  Carwile,  13  W.  Va.  872, 
the  clause  in  the  deed,  "that  the  said  Mary 
E.  Green  shall  receive  the  rents  and  profits 
arising  from  the  said  property,  or  such  other 
person  or  persons  as  the  said  Mary  E.  Green 
shall  by  her  order  in  writing  direct  and  ap- 
point to  receive  the  same,  during  the  Joint 
lives  of  the  said  Charles  S.  Green  and  Mary 
El  Green,  his  wife,  and  uiion  the  decease  of 
the  said  Charles  8.  Green,  in  case  his  wife 
should  survive  htm,  then  the  said  Mary  B. 
Green,  his  wife,  shall  immediately  take  and 
hold  the  property  hereinbefore  described,  to 
her  and  the  heirs  of  herself  forever,"  could 
have  no  other  meaning  or  Intention  "than  to 
be  a  limitation  or  restriction  upon  her  power 
of  alienation,  since,  if  there  was  no  such 
purpose,  but  the  Intention  was  to  give  her  an 
equitable  fee  simple,  such  a  title  necessarily, 
and  as  a  legal  consequence,  carried  with  It 
and  secured  to  Mary  B.  Green  the  right  to 
the  use  and  enjoyment  of  the  rents  and  prof- 
its daring  coverture,  and  it  was  utterly  need- 
less and  meaningless  to  provide  specifically 
for  the  enjoyment  of  them  by  her  during  the 
joint  Uvea  of  herself  and  husband."    It  Is 


true  that  Mary  B.  Green  might  have  enjoyed 
the  rents  and  profits  under  the  conveyance 
without  the  special  provision  therein  refer- 
red to,  but  it  must  be  remembered  that,  there- 
tofore, to  secure  to  a  married  woman  in  a 
conveyance  the  rights  of  a  feme  sole  re- 
quired great  care;  and  the  ordinary  attorney, 
in  preparing  such  a  paper,  felt  much  as  he 
would  walking  on  thin  ice,  and  his  main 
object  was  to  get  Into  the  instrument  suffi- 
cient provisions  to  accomplish  his  purpose  in 
carrying  out  the  intention  of  the  grantor  In 
making  the  conveyance.  This  provision  was 
evidently  intended  to  secure  to  Mrs.  Green 
the  control  and  enjoyment  of  the  rents  and 
profits  during  the  life  of  the  grantor,  which 
perhaps  was  unnecessary  as  the  law  was 
at  the  time  of  the  conveyance,  but  was  a 
precautionary  provision  which  was  in  har- 
mony with  the  law.  Formerly  the  law  was 
that,  while  the  corpus  of  her  real  estate  re- 
mained hers  notwithstanding  coverture,  yet 
the  marital  rights  of  the  husband  entitled 
him  to  the  rents  and  profits,  unless  the  prop- 
erty was  made  her  separate  estate,  in  which 
event  the  rents  and  profits  were  hers;  and 
while  at  law  her  contracts  were  absolutely 
void,  still  In  equity  she  might  charge,  in- 
cumber, or  otherwise  dispose  of  the  rents  and 
profits  of  her  separate  estate.  If  the  inten- 
tion of  the  grantor  was  to  limit  the  estate 
conveyed  to  less  than  an  equitable  estate  in 
fee  to  Mrs.  Green,  It  could  have  been  done 
in  a  few  words,  which  would  have  needed 
no  judicial  construction.  In  Walks  v.  Moore, 
80  S.  B.  374,  Syl.,  point  1,  the  supreme  court 
of  appeals  of  Virginia  held  that  "a  deed  con- 
veying land  in  trust  for  the  sole  benefit  of 
the  grantor's  wife  and  her  children,  with 
power  to  the  trnstee,  iq)on  request  of  the 
wife,  in  writing,  to  sell  the  same,  and  re- 
serving to  the  wife  the  right  to  dispose  of 
the  property  by  will,  conveys  to  her  an  eq- 
uitable estate  In  fee,  to  the  exclusion  of  the 
children."  The  trust  created  in  that  case 
was  as  follows:  "To  hold  all  of  the  said 
property,  real  and  personal,  •  •  •  for  the 
sole  and  exclusive  benefit  of  Virginia  Baughan 
[the  wife  of  the  grantor]  and  her  children, 
with  power  to  the  said  Alvis  [trustee],  at 
any  time  when  he  shall  be  so  requested  by 
the  said  Virginia  in  writing,  deeming  it  for 
the  benefit  of  the  said  Virginia  and  her  chil- 
dren, to  sell  all  or  any  part  of  the  al>ove-con- 
veyed  property,  real  or  personal,  on  such 
terms  as  be  may  deem  judicious,  and  reinvest 
the  proceeds  of  sale  in  any  other  property 
selected  by  her,  or  deemed  more  profitable 
to  her  and  her  children  by  him,  the  said  Al- 
vis; reserving  to  the  said  Virginia  Baughan 
the  right  to  dispose  of  all  of  the  said  prop- 
erty, both  real  and  personal,  by  instrument 
of  writing  in  the  natnre  of  a  last  will  and 
testament"  See,  also,  Nixon  v.  Rose,  12 
Grat  425;  May  v.  Joynes,  20  Grat  692.  In 
Shermer  v.  Shermer's  Bx'rs,  1  Wash.  (Va.) 
266,  John  Shermer  by  will  devised  to  his 
wife  the  use  and  profits  of  his  whole  estate. 


Digitized  by 


Google 


264 


31  SOUTHEASTEBN  RBPOBTEB. 


iS.C 


tmth  real  and  personal,  daring  her  natoral 
life,  and,  after  that  waa  ended,  then  the 
whole  of  his  estate,  ezduBlve  of  that  al- 
ready given  to  his  wife,  to  be  equally  divid- 
ed between  whomever  his  wife  should  think 
proper  to  make  her  heir  or  heirs,  and  the  tes- 
tator's brother,  Richard.  The  wife  died  a 
few  days  after  the  testator,  without  making 
any  disposition  or  appointment  of  her  part 
of  the  estate.  The  executors  sqld  the  estate, 
agreeably  to  the  will,  and  distributed  one 
moiety  thereof  among  the  relations  of  the 
wife.  Suit  was  brouglrt  agamst  the  execu- 
tors and  distributees  by  the  son,  heir,  and 
executor  of  the  brother,  Richard,  named  in 
the  wilL  President  Pendleton,  In  delivering 
the  opinion  of  the  court,  says:  "It  is  con- 
tended by  the  appellant's  counsel  that  Mrs. 
Shermer  was  by  the  will  only  tenant  for  Ufe 
of  a  moiety,  with  a  power  to  dispose  of  the 
fee,  and  that,  not  having  executed  that  pow- 
er, the  estate  descends  to  the  heir  of  the  tes- 
tator. In  support  of  this  position  several 
cases  have  been  cited,  but  they  seem  to 
verify  the  saying  of  a  judge,  'that,  in  dis- 
putes upon  wills,  cases  seldom  elucidate  the 
subject,  which,  depending  on  the  Intention  of 
the  testator,  to  be  collected  from  the  will,  and 
from  the  relation  and  situation  of  the  parties, 
ought  to  be  decided  upon  the  state  and  cir- 
cumstances of  each  case,'  to  which  I  will  add 
that  I  have  generally  observed  that  adjudged 
cases  have  been  more  ^frequently  produced 
to  disappoint  than  to  Illustrate  the  Intention, 
and  I  am  free  to  own  that,  when  a  testator's 
Intention  is  apparent  to  me,  cases  must  be 
strong,  uniform,  and  apply  pointedly,  before 
they  will  prevail  to  frustrate  that  intention." 
And  the  court  held  that  the  executors  had 
properly  distributed  the  funds,  and  so  affirm- 
ed the  decree.  2  Story,  Eq.  Jur.  {  1393, 
says:  "If  there  be  an  express  limitation  to  a 
married  woman  for  life,  with  a  power  to 
dispose  of  the  same  property  by  will,  then 
her  Interest  will  l>e  deemed  to  l>e  a  partial 
Interest,  and  equivalent  to  a  life  estate  only, 
and  she  cannot  dispose  of  the  property  abso- 
lutely, except  in  the  manner  prescribed  by 
the  power;"  and  continues  (section  1394): 
"On  the  other  hand,  if  the  property  Is  ex- 
pressly given  to  a  married  woman,  'to  her 
for  her  sole  and  separate  use,'  without  saying 
'for  life,'  and  she  is  further  authorized  to 
dispose  of  the  same  by  will.  In  such  a  case  the 
gift  will  be  construed  to  confer  on  her  the 
absolute  property,  and  consequently  she  may 
dispose  of  it  otherwise  than  by  will;  for,  the 
absolute  property  being  given,  the  power  be- 
comes nugatory,  and  Is  construed  to  be  noth- 
ing more  than  an  anxious  expression  of  the 
donor  that  she  may  hare  an  uncontrolled 
power  of  disposing  of  the  property."  The 
deed  to  Mary  E.  Green  was  without  sajing 
"for  life,"  and  she  was  thereby  authorized  to 
dispose  of  the  property  by  will,  and  also  by 
deed,  with  the  consent  of  the  trustee,  and 
joining  with  him  and  her  husband  in  a  con- 
vcjnnce  of  the  same  or  any  part  thereof.    In 


MUholIen  T.  Bice,  IS  W.  Va.  510.  Judgo 
Green,  in  delivering  the  opinion  of  the  court 
says:  "I  conclude,  therefore,  as  staled  by  Sir 
WlUlam  Grant  In  Bradly  v.  Westcott,  13 
Yes.  453,  and  by  Chancellor  Kent  in  Jackson 
V.  Robins,  16  Johns.  588,  'that  a  devise  or 
gift  to  A.  and  such  persons  as  he  ahaH  ap- 
point Is  a  tee  simple  or  absolute  property  in 
A.,  without  appointment'  "  Counsel  for  ap- 
pellees very  pertinently  suggest  that  the  fact 
that  Charles  8.  Green,  the  judgment  debtor, 
once  owned  the  property,  and  then  settled  it 
on  his  wife,  is  liable  to  mislead  one  In  the  in- 
vestigation of  this  question;  "that,  without 
his  connection  in  this  way  with  the  making 
of  the  title  to  Mrs.  Green,  no  one  would  for 
a  moment  contend  that  she  did  not  take  an 
equitable  fee,  or  that  a  trust  could  in  an; 
event  result  to  the  grantor.  This  fact,  how- 
ever, does  not  affect  the  law  of  the  case,  or 
change  the  rules  of  constructioii.  Let  the 
court  regard  Charles  S.  Green,  as  he  really 
Is,  In  the  light  merely  of  an  impersonal  gran- 
or,  and  all  difficulties  will  melt  away."  If 
the  grantor  had  been  other  than  tbe  hus- 
band of  Mrs.  Green,  the  estate  conveyed 
would  have  been  precisely  the  same,  and  the 
marital  relations  of  the  grantor  to  Mra^  Green 
represent  the  extent  of  his  Interest  In  tbt; 
property  after  the  conveyance,  and  at  the 
occurrence  of  his  death  his  Interest  ceased  in 
the  property,  and  the  bill  was  properly  dis- 
missed. Counsel  for  appellees  insist  that  the 
bill  was  demurrable  on  other  grounds,  upon 
which  the  bill  should  have  been  dismissed, 
which  grounds  of  demurrer  I  deem  it  unnec- 
essary to  discuss. 

(123  N.  c.  M) 

GREENLEAF  et  al.  t.  BOARD  OF  OOM'BS 

OF   PASQUOTANK   (X>UNTY. 

(Supreme  Comt  of  North  Oaiolina.     Oct.  18, 

1898.) 
JuDOMsma — Award — Estoppsi.—  Comrriss— 

Leoisijitivb  Powbrs — Bbidobs. 
l.The  fact  that  an  award  had  been  made 
against  a  county  in  an  action  to  enjoin  it  from 
acceptine  a  bridge  will  not  estop  the  county 
from  suDseanently  accepting  the  bridge,  where 
no  judgment  was  made  on  the  award. 

2.  Tbe  fact  that  a  judgment  was  rendered 
against  certain  county  commissioners,  enjoin- 
ing them  from  accepting  and  maintaining  a 
certain  private  bridge  as  a  public  charge,  will 
not  preclude  a  succeeding  board  from  so  ac- 
cepting and  maintaining  such  bridge,  where 
they  can  do  so  while  acting  in  their  legisla- 
tive and  discretionary  capacity. 

3.  Code,  i  2014,  empowering  county  commis- 
sioners to  establish  roads  and  ferries,  does  not 
authorize  them  to  accept  and  maintain  as  < 
public  clinrge  a  private  bridge  leading  to  a 
private  road. 

Appeal  from  snperlor  court,  Pasquotink 
county;   Timberlake,  Judge. 

Injunction  by  H.  T.  Greenleaf  and  others 
against  the  board  of  commissioners  of  Pas- 
quotank county.  From  a  judgment  for  plain 
tiffs,  defendants  appeal.    Affirmed. 

S.  S.  Lamb  and  A.  O.  Avery,  for  appeUanbi. 
E.  F.  Aydlctt  and  G.  W.  Ward,  for  appellees. 
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FTTBCHES,  J.  The  object  of  this  action  Is 
to  enjoin  the  commissioners  of  Pasquotank 
county  from  accepting  a  bridge  across  Knob 
creek,  and  making  the  maintenance  thereof 
a  county  charge.  One  E.  F.  Lamb  is  the 
O'wner  of  a  ferry  across  Pasquotank  river, 
some  two  miles  or  more  from  this  bridge, 
'Which  ferry  he  keeps  up,  and  charges  tolls 
for  Its  use.  Said  Lamb,  for  the  benefit  of 
his  ferry,  has  constructed  a  road  from  said 
ferry  to  this  bridge  across  Knob  creek,  which 
he  has  also  constructed  and  maintained  up 
to  this  time  as  a'  part  of  his  road.  This  road 
and  this  bridge  are  the  private  property  of 
eaid  Lamb.  Knob  creek  la  the  boundary  line 
of  Elizabeth  City,  and  a  street  called  "Penn- 
sylvania Avenue"  runs  to  the  creek  at  the 
point  where  said  bridge  is  located.  Knoh 
creek  is  100  feet  wide,  and  navigable  for 
steamboats  and  other  vessels,  at  the  point 
where  said  bridge  spans  the  same,  so  that  it 
Is  necessary  to  have  and  maintain  a  draw  in 
said  bridge,  at  a  very  considerable  expense 
to  the  owner  thereof.  Said  Lamb  claims  the 
right  to  prevent  the  public  from  using  said 
road  between  bis  bridge  and  his  ferry,  and 
has  In  some  instances  charged  parties  for 
the  use  of  the  same.  Said  Lamb  proposes 
to  donate  said  bridge  to  the  county  of  Pas- 
quotank, upon  the  condition  that  the  county 
will  maintain  and  keep  the  same  up  as  a 
free  public  bridge.  The  commissioners  have 
agreed  to  accept  this  proposition,  and  this  ac- 
tion Is  brought  by  the  plalntlfC  Oreenleaf  and 
other  citizens  and  taxpayers  to  enjoin  and 
prevent  the  consummation  of  this  agreement 

It  is  stated  In  the  record,  and  claimed  by 
plaintiffs,  as  one  reason  for  this  injunction, 
that  some  10  or  more  years  ago  this  same 
proposition  was  made  to  the  then  commis- 
sioners; that  an  action  was  then  brought  bj 
certain  of  the  citizens  and  taxpayers  to  en- 
join the  same;  that  the  matter  was  then  ar- 
bitrated, and  an  award  made  against  the 
county.  But  there  was  never  any  Judgment 
upon  said  award.  We  do  not  see  how  this 
former  action  and  award  cut  any  figure  in 
this  action.  There  was  no  Judgment,  and 
for  that  reason  it  cannot  be  an  estoppel. 
And,  if  there  had  been  a  Judgment,  we  can- 
not see  how  it  could  have  amounted  to  an 
estopi>el  against  the  present  board  of  com- 
missioners, acting  In  their  legislative  and 
discretionary  capacity.  If  they  are  So  acting. 
And  this  Is  the  only  (luestlon  that  remains 
for  our  consideration.  Is  it  within  the  dis- 
cretionary power  of  the  commissioners  to  ac- 
cept this  bridge,  and  make  its  maintenance  a 
connty  charge?  If  It  Is,  then  this  court  has 
no  right  to  control  or  Interfere  wltli  their 
action.  Brodnax  y.  Groom,  64  M.  C.  214; 
r^ong  T.  Gom'rs,  76  N.  C  273;  Bflrwell  v; 
Com'rs,  93  N.  C.  73.  The  county  commis- 
sioners may  establish  roads  and  ferries. 
Code,  {  2014.  They  may  alio  discontinue 
roads  and  ferries  (Code,  (  203^,  and  fix  and 
regulate  the  tolls  of  fertles  and  bridges 
{Code,  I  2046).    But  tbb  establishment  of  fer- 


rtes  and  bridges  most  be  considered  as  a 
part  of  the  system  of  public  roads,  and,  when 
established,  become  a  part  of  the  public  road, 
—the  public  highway.  They  are  constructed 
at  the  expense  of  the  public,  and  for  the 
benefit  and  convenience  of  the  public.  They 
must  go  somewhere,  to  be  a  convenience  or 
a  benefit  to  the  public.  It  could  not  be  con- 
sidered a  public  benefit  to  cross  this  bridge 
to  Lamb's  side  of  Knob  creek,  and  back.  If 
the  road  from  this  bridge  to  Lamb's  ferry 
was  a  public. road,  and  this  bridge  was  to 
make  a  part  of  the  public  highway  (free  to 
all  goers  and  comers)  from  Elizabeth  City  to 
Lamb's  ferry.  It  would  then  be  a  matter 
within  the  discretionary  power  of  the  com- 
missioners, over  which  this  court  would  have 
no  control.  Broadnai  v.  Oroom,  and  other 
cases  cited  supra.  But,  as  it  is,  the  action 
of  the  commissioners  In  accepting  this  brldgre 
and  making  It  a  county  charge.  If  they  were 
to  do  80,  would  be  ultra  vires,  and  cannot  be 
allowed.  There  must  be  a  public  road  lead- 
ing to  a  public  bridge,  and  the  bridge  must 
constitute  part  of  that  public  road.  We  are 
not  unmindful  of  the  fact  that  It  Is  stated  lo 
Broadnax  v.  Oroom,  supra,  that  the  bridge 
under  discussion  In  that  case  is  said  to  be  a 
mile  from  the  old  bridge,  and  at  a  point  to 
which  there  was  no  public  road  leading.  But 
H  Is  manifest  from  what  Is  said  in  the  opin- 
ion of  the  court  that  this  change  was  made 
to  get  a  better  location  for  the  bridge,  to 
which  the  road  was  to  be  changed.  And  the 
bridge,  when  built,  was  to  constitute  a  part 
of  the  public  highway.  The  defendants  have 
the  same  power  to  accept  this  bridge  and 
make  It  a  public  charge  that  they  would  have 
to  erect  a  new  bridge  at  that  point  if  there 
was  no  bridge  there,  but  no  more. 

It  was  said  In  the  argument  that  Lfunb 
threatened  to  close  this  bridge,  and  to  build 
another,  above  the  jwlnt  of  navigation,  on 
Knob  creek.  This  he  may  do,  as  it  Is  his 
private  property.  But  he  may  not  have  en- 
tire control  of  the  situation.  He  is  exercis- 
ing a  franchise,  in  operating  his  ferry  and 
taking  tolls,  over  which  the  commissioners 
have  control.  And  It  may  be.  If  he  is  dis- 
posed to  act  ugly  about  the  matter,  that  the 
commissioners  tnay  discontinue  his  ferry. 
But  this  Is  not  a  matter  before  us  on  this 
appeal,  and  Is  only  noticed  because  It  was 
'a  matter  that  entered  into  the  discussion  on 
the  argument  Of  the  case.  The  Judgment  is 
affirmed. 

(US  N.  c.  19) 

STAFFORD  ▼.  GALLOPS  «t  «L 

(Supreme  Court  of  North  (Carolina.     6ct  18» 
1898.) 

JVDOMtNTS  ^T  baflULT— PnOCBiil  —  COLULittLll. 

ArtkCK 

Under  Code,  i  279,  r^nirlnir  10  days'  no- 
tice in  special  proceedingn,  a  judgment:  entered 
by  defanit  9  di^i  after  service  of  tbe  sum- 
mons in  proceedings  to  appoint  a.  trustee  un- 
der section   1276,   providing  for  the   appoint- 
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ment  of  a  saccessor  to  trustees  who  have  died, 
is  only  Toidable,  and  cannot  be  collaterally  at- 
tacked. 

Appeal  from  snperior  coart,  Pasquotank 
county;  TImberlake,  Judge. 

Action  by  A.  F.  Stafford  against  Isaac  Gal- 
lops and  otbers.  There  was  a  judgment  for 
defendants,  and  plaintiff  appeals.    Reversed. 

G.  W.  Ward,  for  appellant  E.  F.  Aydlett, 
for  appellees. 

FAIRCLOTH,  O.  3.  Action  for  trespass  by 
cutting  wood,  etc,  Inrolvlng  title  to  the 
locus  in  quo.  The  plaintiff,  In  deducing  his 
title,  offered  in  evidence  a  certain  record  and 
Judgment,  presently  referred  to,  which  was 
excluded  by  his  honor;  and  the  plaintiff  took 
a  nonsuit,  and  appealed.  The  competency 
4^  said  judgment  Is  the  only  question  we 
have  to  consider,  and  that  raises  the  question 
whether  the  judgment  was  void,  or  Irregular 
and  voidable  only.  In  1887  H.  C.  Harris  and 
wife,  Laura  T.,  executed  their  promissory 
notes,  payable  to  Sarah  E.  Harris,  and  con- 
veyed the  land  to  John  A.  Harris  in  trust  to 
secure  the  payment  of  said  notes,  and  subse- 
quently the  payee  assigned  said  notes  to  the 
plaintiff's  intestate.  Before  the  trust  wbb 
closed,  the  trustee  died.  The  plaintiff  ap- 
plied to  the  clerk  to  have  another  trustee  ap- 
pointed, and  the  clerk  Issued  a  summons  on 
December  8,  1881,  notifying  the  trustors  and 
Sarah  B.  Harris  to  appear  before  bim  on 
December  19, 1891,  and  answer  the  plaintiff's 
complaint  The  officer's  return  on  the  sum- 
mons was,  "Executed  December  11,  1891.** 
On  the  return  day  of  the  summons  the  de- 
fendants failed  to  appear,  answer,  or  demur, 
and  the  clerk  appointed  a  trustee  with  all 
the  powers  of  the  first  trustee.  The  trus- 
tee, on  proper  notice,  sold  the  land,  and  the 
plaintiff's  Intestate  was  the  purchaser.  The 
defendants'  position  is  that  as  they  had  not 
the  10-days  notice  required  by  Code,  !!  279, 
1276,  the  Judgment  of  the  clerk  appointing 
a  trustee  was  void,  and  that  the  trustee's 
■ale  and  deed  conveyed  no  title.  That  is  the 
point  Much  has  been  written  on  the  char- 
acter and  force  of  judgments,  and  we  And 
them  to  be  erroneous,  irregular,  or  void.  An 
erroneous  judgment  is  one  rendered  accord- 
ing to  the  course  and  practice  of  the  courts, 
but  contrary  to  law;  that  is,  based  upon  an 
erroneous  application  of  legal  prlndples.- 
Wolfe  V.  Davis,  74  N.  0.  697;  McKee  v. 
Angel,  90  N.  0.  60.  A  void  judgment  is,  In 
legal  effect  no  judgment  No  rights  are  ac- 
quired or  devested  by  it  It  neither  binds 
nor  bars  any  one,  and  all  proceedings  found- 
ed upon  It  are  worthless  (1  Freem.  Jndgm. 
[4th  Ed.]  S  117;  Black,  Judgm,  |  170),— as  if 
judgment  be  rendered  without  service  on  the 
party,  or  his  appearance  (Armstrong  v.  Har- 
ahaw,  12  N.  C.  187;  Stallings  v.  GuUey,  48 
N.  a  344;  Condry  v.  Cheshire,  88  N.  C.  375). 
An  irregular  judgment  is  one  contrary  to  the 
course  and  practice  of  the  courts,  and  iB  held 
valid  until  vacated  or  reversed.    Wolfe  t. 


Davis  and  McKee  ▼.  Angel,  supra;  Black, 
Judgm.  8  170;  1  Freem.  Judgm.  {  116  et  seq. 
The  question  of  jurisdiction  lies  behind  all 
judgments,  decrees,  and  orders.  If  they  are 
entered  by  a  court  without  Jurisdiction,  they 
are  nullities,  and  may  be  disregarded  by  any 
one^  whether  relied  upon  directly  or  col- 
laterally. Every  court  before  It  can  enter 
a  lawful  Judgment  must  have  Jurisdiction 
(1)  of  the  subject-matter,  and  (2)  of  the  i>er- 
son.  Jurisdiction  of  the  subject  la  conferred 
by  the  constitution,  statutes,  and  the  law  of 
the  land;  that  is,  by  sovereign  authority. 
Black,  Judgm.  {  240;  Cooper  v.  Reynolds,  10 
Wall.  308.  Jurisdiction  of  the  person  la  ac- 
quired by  service  of  process.  A  court  thus 
having  acquired  Jurisdiction,  is  clothed  with 
power  to  hear  and  determine;  and  its  orders 
and  decrees  are  binding  upon  all  the  parties, 
until  reversed  or  vacated  by  some  direct 
proceeding,  because  public  policy  require! 
it,  and  because  a  Judgment  Is  a  record,  and 
a  record  Imports  In  it  snch  uncontrollable 
credit  and  verity  as  It  admits  no  averment 
plea,  or  proof  to  the  contrary.  Co.  Lltt  2808. 
Defective  service  has  given  rise  to  many  Ir- 
regularities in  the  course  of  the  courts,  but 
it  will  be  found  that  they  do  not  render  the 
final  Judgment  void,  but  only  irregular,  unless 
the  defect  Is  such  as  to  amount  to  no  service^ 
The  Instances  found  in  the  opinions  of  this 
court  of  such  irregularities  are  too  numerous 
to  mention  here.  Examples:  A  judgment  ex- 
ceeding the  amount  demanded  in  the  writ 
Is  not  void,  but  irregular  and  erroneous,  but 
has  fuU  force  until  reversed  by  a  direct  pro- 
ceeding. Savage  v.  Hussey,  48  N.  C.  149. 
A  Judgment  against  an  Infant  with  no  guard- 
ian to  represent  him  held  Irregular  only. 
Keaton  v.  Banks,  32  N.  C.  381.  A  constable 
returned  his  warrant  "BJiecuted,"  bnt  did 
not  sign  his  name  to  his  return.  Held,  that 
the  Judgment  was  not  void.  McElrath  v. 
Butler,  29  N.  0.  398.  "A  Judgment  In  an  ac- 
tion In  which  the  required  number  of  days' 
notice  was  not  given  to  the  defendant  is 
erroneous,  but  not  void,  and  cannot  be  ques- 
tioned in  a  collateral  proceeding."  Ballinger 
V.  Tarlaell,  16  Iowa,  491;  Glover  v.  Holman, 
S  Helsk.  519;  West  v.  Williamson,  1  Swan, 
277;  Hendrlck  v.  Whlttemore,  105  Mass.  23: 
Pope  V.  Hooper,  6  Neb.  178;  1  Freem.  Judgm. 
I  126;  Isaacs  v.  Price,  2  DllL  351,  Fed.  Gas. 
No.  7,007.  When  the  time  between  service 
and  the  return  day  of  the  summons  Is  less 
than  the  time  allowed  by  the  Code,  the  clerk 
is  not  bound  to  dismiss  the  action,  but  should 
allow  the  time  allowed  by  the  Code  to  the 
defendant  for  an  appearance.  Guion  ▼.  Mel- 
Tln,  69  N.  C.  242.  The  object  of  service  of 
process'  Is  to  advise  the  defendant  of  the 
plaintiffs  action,  and  that  he  must  appear 
at  the  time  and  place  named  and  make  his 
defense,  and  in  default  therein  Judgment  will 
be  prayed.  If  be  attends,  as  he  should,  he 
can  defend  on  the  merits,  or  have  Irregular- 
ities corrected.  Failing  In  this  does  not  af- 
fect the  Jurisdiction  or  Judgment  as  long  as 
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tt  Btanda  tmreyersed.  A  serrice  of  four  days' 
notice,  when  the  law  required  five,  1b  suffl- 
dent  to  support  a  Justice's  Judgment  Bal- 
linger  t.  Tarbell,  85  Am.  Dec.  527;  1  Freem. 
Judgm.  i  126.  Applying  tbese  principles  to 
the  present  case,  bis  honor  committed  error 
In  excluding  the  Judgment  of  the  cleric  ap- 
pointing a  trustee.  That  Judgment,  although 
irregular,  is  valid  until  reversed  or  vacated 
by  a  direct  action,  and  cannot  be  collaterally 
attaclced.    New  triaL 


cm  N.  C.  Ill) 

In  re  EVANS'  WlUi. 

(Supreme  Court  of  North  Carolina.     Oct  18, 

1898.) 

Wiixa — Unddb  lNn.usKaB — Bvidinoe. 

Testatrix  was  cared  for  by  her  daughter. 
Her  son  was  dissipated.  A  few  years  before 
her  death  she  expressed  to  some  friends  a  de- 
sire to  change  her  will,  made  eight  or  ten 
years  before,  in  which  she  had  favored  the 
daughter,  and  left  the  son's  share  in  trust  for 
his  children;  and  when  the  son,  to  whom  she 
had  given  it  to  have  it  rewritten  and  destroyed, 
retnrned  it,  she  aslced  him  why  he  had  not 
done  as  she  told  him.  He  replied  that  it  was 
hers,  and  she  toolc  it,  saying,  in  effect,  that  she 
could  destroy  it  herself.  She  asked  a  witness 
to  write  a  wUI  for  her,  and  said  she  would  have 
to  rnn  away  from  the  daughter;  that  the 
daughter  would  not  let  her  go.  She  said  she 
had  a  will  made,  but  that  it  was  not  hers,  it 
was  the  daughter's  will.  Hdd  not  sufficient  to 
go  to  the  jury  on  the  issue  of  undue  inflnence 
on  the  daughter's  part 

Appeal  from  superior  court,  Nash  county; 
Bryan,  Judge. 

Proceeding  to  prove  the  will  of  Nancy  EJv- 
ans,  deceased.  From  a  Judgment  for  the  prO' 
pounders,  the  caveators  appeal    Affirmed. 

The  son  of  testatrix  testified  that  she  bad 
given  him  the  will  to  have  rewritten  and 
destroyed,  and  when  be  returned  it  to  her 
she  asked  bim  why  be  had  not  destroyed  it 
as  she  bad  directed,  and  when  he  told  her  it 
was  hers,  to  do  what  she  pleased  with  It 
she  took  it  and  went  into  the  house,  saying 
tbat  the  stove  was  not  gone  anywhere. 

Jacob  Battle  and  Cooke  &  Cooley,  for  ap- 
pellants.' F.  S.  Sprulll,  H.  a.  Connor,  and  B. 
H.  Bunn,  for  appellee. 

FAIBCLOTH,  C.  J.  This  was  a  proceed- 
ing to  set  up  and  prove  the  last  will  of  Nancy 
BJvans;  the  propounders  alleging  tbat  the 
will  was  made  in  1882,  and  was  in  existence 
at  ber  death,  in  1885,  and  was  destroyed  by 
ber  son,  Ira,  after  her  death.  The  caveators 
contend  that  the  execution  of  the  will  was 
procured  by  the  undue  influence  of  ber 
daughter,  Mary  Friar,  one  of  the  benefldar 
ries;  that  the  will  gave  one  half  of  the  es- 
tate to  said  Mary,  and  the  other  half  to  s 
trustee  for  the  children  of  said  Ira;  and  that 
tbe  teatatrtz,  before  ber  deatb,  desired  to 
cbange  ber  will.  All  the  evidence  was  ad- 
mitted without  objection,  and  there  are  sev- 
eral exceptions  to  the  ruling  and  charge  of 
bis  honor.    They  are  all  untenable,  and  the 


only  one  that  we  had  seriously  to  consider 
was  tbe  tenth,  in  relation  to  the  averment  of 
undue  infinence  at  the  execution  of  the  will. 
Mary  cared  for  her  mother,  and  Ira  was  dis- 
sipated; they  being  her  only  children.  A 
few  years  before  her  deatb  the  testatrix  ex- 
pressed to  some  of  her  friends  a  desire  to 
change  ber  will.  Tbe  following  are  tbe 
strongest  expressions  found  in  the  evidence: 
When  her  son  banded  ber  the  will,  she  said, 
"Son,  why  don't  you  do  what  I  told  you?" 
He  said,  "It  is  yours,  not  mine."  She  took 
it,  and  said  "the  hot  stove  wasn't  gone  any- 
where." To  another  witness  she  said  she 
wanted  him  to  write  one  for  her,  and  he 
agreed  to  do  so.  She  said  "she  would  have 
to  run  away  from  Mary.  •  •  •  Mary 
would  not  let  her  go.  •  •  •"  She  said  "she 
had  a  will  made,  but  it  was  not  hers;  that 
it  was  Mary's  wilL"  She  never  mentioned 
the  matter  again  to  tbat  witness  but  once. 
The  court  told  tbe  Jury:  "There  is  no  evi- 
dence before  the  Jury  that  there  was  any 
undue  influence  or  coercion  of  Nancy  B>vans, 
on  the  part  of  Mary  Friar  or  any  other  per- 
son, in  relation  to  the  execution  of  tbe  will." 
The  declarations  of  tbe  testatrix,  made  after 
the  will  was  executed,  fail  to  show  a  single 
word  or  act  of  Mary  Friar  tending  to  show 
any  undue  influence  in  making  the  will;  and, 
if  she  had  made  the  will  favorable  to  Mary, 
it  was  ber  deliberate  act,  and,  for  aught  tbat 
appears,  she  made  it  as  she  wanted  it  at 
tbat  time.  If  the  testatrix  afterwards  de- 
sired to  make  a  change,  it  was  ber  priv- 
ilege to  do  so.  The  verdict  excludes  tbe  con- 
tention that  tbe  will  was  changed  or  de- 
stroyed, and  finds  that  tbe  script  propounded 
was  a  true  copy.  Our  conclusion  is  tbat  the 
evidence  was  not  sufficient  to  allow  tbe  Jury 
to  find  tbat  tbe  testatrix  believed  the  con- 
tents of  the  will  to  be  different  from  what 
they  really  are,  or  to  show  any  other  drcum- 
stances  which  tend  to  show  tbat  it  was  not 
ber  win  when  made,  or  any  fraud  on  the  part 
of  Mary  Friar,  and  tbat  tbe  court  properly  so 
instructed  the  Jury.  Reel's  Ex'rs  v.  Reel,  8 
N.-  0.  248;  Howell  v.  Barden,  3  Dev.  446;  27 
Am.  &  Bug.  Ehic.  Law,  505,  606.  There  is  no 
error.    Affirmed. 

(123  N.  C.  6S) 

BIRD  V.  OILIAM  et  nz. 

(Supreme  Court  of  North  Carolina.     Oct  18, 

1898.) 

ApraAi/— RsHBARiNo— Fbtitioh— Wius— Con- 

STKUCTIOK. 

1.  Sup.  Ct  Rule  62  (27  S.  B.  zl.,  119  N.  O. 
929)  provides  that  a  petition  for  rehearing 
shall  be  filed  within  20  days  after  the  com- 
mencement of  the  succeeding  term,  and  tiiat 
the  instice  to  whom  it  is  submitted  shaii  order 
ito  docketing  in  cases  wherein  it  is  granted. 
Rule  63  (27  S.  E.  xlL,  U9  N.  C.  929)  requires 
the  petition  to  be  sent  to  the  derk,  but  provides 
that  it  shall  not'  be  docketed  unless  the  Ins- 
tice order  it  and  that,  if  docketed,  notice  shall 
be  given  to  the  opposite  party.  HM,  that  the 
petition  is  "filed'  when  first  received  by  the 
clerk,  and  is  "docketed"  when  he  enters  it  on 
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the  records  at  the  order  of  the  justice  gr&ntlns 
the  rehearing. 

2.  Where  a  testator  derised  to  a  danghter 
during  her  natural  life  and  to  the  heirs  of  her 
bod7,  but,  if  she  should  have  no  such  heirs,  to 
a  son  and  the  heirs  of  his  bod7,  these  being 
his  only  children  and  heirs  at  law,  a  deed 
from  the  son  to  the  daughter  and  from  her 
to  another  conveyed  the  fee,  though  she  sub- 
sequently died  without  issue;  since  whatever  es- 
tate remained  undisposed  of  under  the  will 
passed  to  the  devisees  as  heirs. 

On  petition  for  rehearing.    Granted.   Judg- 
ment below  affirmed. 
For  former  opinion,  see  28  8.  B.  489. 

MONTGOMERY,  J.  This  case  Is  before  the 
court  upon  a  petition  (granted)  to  rehear  It 
A  motion  was  entered  by  the  counsel  of  the 
appellant  to  dismiss  the  petition,  upon  the  al- 
leged ground  that  It  was  not  filed  in  time, 
under  the  rules  of  this  court.  His  contention 
was  that  tjie  words  "filing"  and  "docketing," 
as  they  appear  In  connection  with  petitions 
to  rehear  cases  under  our  rules,  are  convert- 
ible terms,  meaning  one  and  the  same  thing. 
A  reading  of  rules  52  and  53,  published  in  119 
N.  C,  beginning  at  page  929  (27  8.  E.  xi.),  will 
show  that  they  are  entirely  different  things. 
Rule  52  requires  the  petition  to  be  "filed"  at 
the  same  term  or  during  the  vacation  succeed- 
ing the  term  of  the  court  at  which  the  Judg- 
ment was  rendered,  or  within  20  days  after 
the  commencement  of  the  succeeding  term. 
It  appears  In  that  rule  also  that  the  Justice 
to  whom  the  petition  is  submitted  orders  the 
docketing  of  the  petition  in  cases  wherein  it 
Is  granted.  Under  rule  63,  the  petition  is 
required  to  be  sent  to  the  clerk  of  this  court, 
"who  shall  indorse  thereon  the  time  when  It 
was  received,  and  deliver  the  same  to  the  Jus- 
tice designated  by  the  petitioner,  who  shall 
be  a  Justice  who  did  not  dissent  from  the 
opinion;  but  the  petition  shall  not  be  docket- 
ed unless  said  Justice  shall  Indorse  thereon 
that  the  case  Is  a  proper  one  to  be  reheard; 
and  notice  of  the  action  had  shall  be  given 
to  the  petitioner  by  the  clerk  of  this  court, 
and  if  docketed  to  the  opposite  party  also." 
The  petition  is  said  to  be  filed  when  it  is  re- 
ceived by  the  derk;  It  Is  docketed  when  the 
clerk  enters  It  upon  the  records  at  the  order 
of  the  Justice  who  grants  the  rehearing.  The 
opinion  was  delivered  at  the  September  term, 
1897,  and  the  next  succeeding  term  was  be- 
gun on  the  first  Monday  In  February,  1898,— 
the  7th  day  of  the  month.  The  petition  was 
filed  (received  by  the  clerk)  on  Sunday,  Feh- 
niary  27,  1898.  It  was  filed  In  time.  The 
first  day  of  the  period  allowed  is  to  be  ex- 
cluded from  the  count,  and  the  last  also,  be- 
cause It  was  Sunday;  and  this  brings  the 
filing  within  the  time  limited.  The  motion 
must  therefore  be  disallowed,  and  the  peti- 
tion heard  on  its  merits.  Barcroft  v.  Rob- 
erts, 82  N.  C.  249. 

Upon  the  original  hearing  of  the  case  the 
only  matter  for  decision  was  the  construction 
of  a  clause  in  the  will  of  John  Swain,  which 
was  In  the  following  words:    "After  all  my 


debts  are  paid,  the  land  whereon  I  now  live 
and  in  my  possession  I  leave  to  my  wife  dur- 
ing her  natural  life;  and  at  her  death  I  leave 
the  same  land  to  my  daughter  Mary  during 
her  natural  life,  and  give  the  same  land  to 
the  heirs  of  her  body;  but,  if  my  daughter 
Mary  should  have  no  lawful  heirs  of  her 
body,  the  said  land  at  her  death  shall  go 
back  to  my  son  William  and  the  heirs  of  his 
body."  The  appeal  having  been  taken  in 
forma  pauperis,  the  record  was  not  printed. 
In  looking  into  the  written  record,  we  found. 
In  a  statement  of  facts  agreed  upon  and  sign- 
ed by  the  counsel  of  both  plaintiff  and  defend- 
ant, one  In  the  following  terms:  "That 
Mary  Susan  Whitaker  Bird,  who  Is  the  sar>e 
person  as  Mary  Susan  Whitaker,  named  in 
the  summons.  Is  the  sole  surviving  heir  ai 
law  of  John  Swain,  the  testator  named  in 
said  will,  and  of  Mary  Swain  and  William 
Swain  In  said  will,  and  she  is  also  tiieir  next 
of  kin."  Upon  a  re-ezaminatlon  of  the  rec- 
ord, brought  about  by  a  statement  In  the 
petition  to  rehear  the  case,  we  find  another 
admitted  fact,  not  contained  in  the  first  state- 
ment of  facts  agreed,  in  these  words:  "It  is 
admitted  that  Mary  Swain  and  William 
Swain  were  the  only  children  of  John  Swain, 
and  that  Mary  Susan  Whitaker  Bird,  who 
was  living  at  the  time  the  win  was  made. 
was  the  niece  of  the  said  John  Swain,  and 
a  first  cousin  of  Mary  Swain  and  William 
Swain,  and  that  John  Swain  had  no  other 
nieces  or  nephews."  This  admitted  fact  Is 
entirely  separate  from  the  others,  and  was 
made  and  agreed  upon  after  the  first  state- 
ment of  facts  agreed  was  signed  by  counsel, 
as  we  were  Informed  by  counsel  on  the  argu- 
ment npon  the  rehearing.  On  the  first  hear- 
ing, it  escaped  our  notice;  and  quite  nat- 
urally, we  think.  It  now  being  apparent 
that  npon  the  death  of  John  Swain,  the  tes- 
tator, William  and  Mary  were  his  only  chU- 
dren  surviving  him,  they  were,  as  matter  of 
law,  his  only  heirs  at  law,  notwithstanding 
the  statement  In  the  agreed  facts  that  Mary, 
a  niece,  was  In  that  relation  to  him.  It  fol- 
lows, therefore,  that  whatever  estate  remain- 
ed nndisposed  of  by  the  will  of  John  Swain 
descended  to  Mary  and  William,  his  only  chil- 
dren and  heirs  at  law,  and  that  the  deed  from 
William  to  Mary,  and  from  Mary  to  defend- 
ant, passed  a  fee-simple  Interest  in  the  land 
mentioned  in  the  will,  to  the  defendant  Allen 
Gillam.  There'  was  error  in  the  former  Judg- 
ment and  opinion  of  this  court,  and  the  jwlg 
ment  of  the  conrt  below  Is  affirmed.  Petition 
allowed. 

(123  N.  C.  SS) 

ABBOTT  V.  HANCOCK. 
(Supreme  Court  of  North  Carolina.     Oct  18. 

1898.) 
ISSANB  PBRSONS— WirS  AS  Kbxt  FKii!in>— Sbdoo- 
TiON— Pleading— Part!M—Ooi/- 
LATERAL  Attack. 
1.  Under  Code,  §  180,  providing  that  an  in- 
sane  person  may   appear  by   his   next  friend 
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when  he  has  no  piardlan,  an  insane  person  can 
sne  b7  bis  next  friend,  altliough  there  has  been 
no  inquisition  of  Innacy. 

2.  A  wife  may  sne,  as  the  next  friend  of  her 
insane  husband,  for  the  seduction  of  their 
daughter. 

3.  Where  the  next  friend  of  an  insane  per- 
son is  regularly  appointed,  the  appointmeut  can- 
not be  impeached  collaterally  by  demurrer  in 
an  action  by  the  next  friend. 

4.  The  next  friend  of  an  insane  person,  be- 
ing an  officer  of  the  court,  is  subject  to  remoyai 
by  its  order  at  any  time. 

5.  Where  a  husband  resides  oat  of  the  state, 
the  wife  may  sue  in  her  own  name  for  the  se- 
duction of  their  daughter. 

6.  The  objection  of  superfluous  parties  plain- 
tiff cannot  l>e  raised  by  demurrer. 

Appeal  from  aaperlor  coort,  Crav«i  conn- 
ty;   Brown,  Judge. 

Action  by  Elizabeth  Abbott,  In  her  own 
name  and  as  next  friend  of  her  Insane  bua- 
band,  against  Robert  Hancocli,  for  the  se- 
duction of  their  daughter.  Judgment  for 
plaintiff,  and  defendant  appeals.    Affirmed. 

Simmons,  Pou  &  Ward,  fpr  appellant.  O. 
H.  Gulon,  W.  W.  Clarli,  Shepherd  &  Busbee, 
W.  D.  Mclver,  and  D.  U.  Ward,  for  appellee. 

CLARK,  J.  If  the  wife  were  suing  here  la 
her  own  right,  as  a  free  trader,  because  of 
the  Insanity  of  her  husband,  It  would  be  nec- 
essary that  he  should  have  been  declared  in- 
sane (Code,  §  X831);  but  the  right  of  action 
tor  the  seduction  of  the  Infant  daughter  la  In 
the  father.  If  living.  Scarlett  v.  Norwood, 
115  N.  C.  284,  20  S.  B.  459;  Hood  v.  Sud- 
derth.  111  N.  Q.  215,  16  S.  E.  397.  The  al- 
legation of  the  insanity  of  the  husband  Is  ad- 
mitted by  the  demurrer,  and  an  insane  per- 
son can  sue  by  his  next  friend,  thoogh  there 
has  been  no  Inquisition  of  lunacy.  Code,  I 
180;  Smith  v.  Smith,  106  N.  C.  498,  U  S.  El 
188.  We  know  of  no  reason,  nor  authority, 
why  the  wife  cannot  be  his  next  friend,  for 
the  purpose  of  bringing  such  action  in  his 
behalf.  She  was  regularly  appointed  next 
friend  by  the  cleric  of  the  superior  court,  In 
the  mode  prescribed  by  rule  16  of  the  su- 
perior court  (119  N.  0.  963,  27  S.  E.  xv.), 
and  that  appointment  cannot  be  Impeached 
collaterally  by  demurrer.  Sumner  v.  Ses- 
soms,  94  N.  C.  871.  Nor  do  we  see  that  the 
propriety  or  fitness  of  the  appointment  of  a 
next  friend  can  in  any  way  concern  the  de- 
fendant In  the  action.  The  next  friend  is  an 
officer  of  the  court,  and  subject  to  removal 
by  Its  order  at  any  time.  Tate  t.  Mott,  96 
N.  0.  19.  2  S.  E.  17& 

It  Is  averred  in  the  complaint,  and  admit- 
ted by  the  demurrer,  that  the  father  is  living 
out  of  the  state.  In  Qould  v.  ErsUne,  20 
Ont  347,  it  is  held  that  at  common  law.  In 
such  case,  the  mother  la  entitled  to  maintain 
the  action  In  Ueu  of  the  father.  As  this  ac- 
tion Is  brought  by  the  mother  individually, 
as  well  as  by  her  as  next  friend  of  her  hus- 
band, quacunqoe  via,  the  proper  plaintiff  ia 
before  the  court  For  superfluous  partlea 
plnintlfF,  a  demurrer  does  not  lie.  Sullivan 
▼.  Field,  118  N.  a  358,  24  B.  B.  786;  Tate  t. 


Douglas,  113  N.  C.  190,  18  S.  E.  202;  Wool  v. 
Town  of  Edenton.  113  N.  &  33,  18  8.  E.  76. 
No  error. 

(123  N.  C.  8S) 

LEACH  et  al.  v.  CUBTIN  et  aL 

(Supreme  Court  of  North  Carolina.     Oct.  18, 

1898.) 

MORTOAOES  —  Satisfactiok  odt   o»   Rentb  Airo 
PKOfiTS — Application — Tacking— Limita- 
tions— Fart  Fatmbnts. 

1.  Where  mortgagors  demised  lands  to  the 
holders  of  the  first,  third,  and  fourth  mortgages, 
until  such  mortgagees  should,  out  of  the  rents 
and  profits,  pay  their  said  mortgages,  the  lat- 
ter are  entitled,  as  against  the  second  mort- 
gagee, to  apply  rents  to  the  mortgages  junior 
to  nis,  notwithstanding  he  brings  a  foreclosure 
suit,  where  he  does  not  therein  seek  posses- 
sion of  the  premises,  or  atk  for  a  receiver  to 
get  in  the  rents. 

2.  Where  mortgagees  of  the  first,  third,  and 
fourth  mortgages  hold  possession  of  mort- 
gaged premises,  and  satisfy  their  mortgages 
out  of  the  rents  and  profits,  under  an  agree- 
ment with  the  mortgagors,  without  stipulation 
as  to  the  application  of  payments,  they  may 
toll  the  statute  of  limitations  on  the  first  mort- 
gage by  the  application  of  payments  thereto. 

Appeal  from  superior  court,  Halifax  coun- 
ty;  Norwood,  Judge. 

Action  by  J.  F.  Leach  &  Bro.  against  W. 
R.  Ourtln  and  others.  PtalntifTs  appealed 
from  rulings  on  exceptions  to  a  referee's  re- 
port    Affirmed. 

Tbos.  N.  Hill,  for  appellants.  B.  O.  Bnr< 
ton  and  R  L.  Travis,  for  appellees. 

MONTGOMERY,  3.  This  case  Is  before  na 
on  the  appeal  of  the  plaintiffs  to  the  rulings 
of  the  court  below  on  exceptions  filed  by  both 
the  plaintiffs  and  the  defendants  to  the  find* 
Ings  of  the  referee.  The  referee  reported, 
without  exception  on  the  part  of  either  side, 
that  the  defendants  Curt'a  and  wife  made 
four  mortgages  of  different  dates  on  their 
land,— the  first,  to  secure  Browning  &  Son  a 
debt  of  (three  notes  of  $140.^  each)  $422.46;  ° 
the  second,  to  secure  a  debt  due  to  the  plain- 
tiffs of  $500;  the  third,  to  secure  the  defend- 
ant B.  R.  Browning  a  debt  of  $800;  and  the 
fourth,  to  secure  a  debt  due  to  the  defend- 
ants Browning  &  Son  In  the  sum  of  $338.29. 
On  the  10th  day  of  January,  1885,  the  defend- 
ants Curtln  and  wife  executed  and  deliver- 
ered  to  the  defendants  Browning  &  Son  a 
paper  writing,  in  which  they  surrendered  to 
them  the  possession  of  the  mortgaged  tract 
of  land.  Browning  &  Son  were  to  Iceep  pos- 
session of  the  land,  and  rent  It  out  and  col- 
lect the  rents,  until  they  should  collect 
enough  to  pay  off  and  discharge  all  the  debts 
which  (Tnrtin  and  wife  owed  to  B.  R.  Brown- 
ing &  Son  and  B.  B.  Browning;  the  posses- 
sion of  the  land  to  be  returned  when  the 
mortgage  debts  should  have  been  paid.  Un- 
der that  instrument  the  defendants  Brown- 
ing &  Son  took  possession  of  the  land  at 
once,  and  collected  the  rents  up  to  and  In- 
cluding the  year  1897.  The  present  action 
was  begim  on  the  10th  day  of  December, 
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ISOl;  and  the  complaint  shows  that  It  was 
for  a  simple  foreclosure  of  the  plaintiffs' 
mortgage,  without  any  demand  tor  a  receiv- 
er to  take  charge  of  the  ijnts.  The  defend- 
ants Browning  &  Son  were  brought  Into  the 
action  on  the  simple  allegation  in  the  com- 
plaint that  they  had  an  Interest  In  the  land. 
The  defendants  Browning  &  Son  applied  the 
rents,  with  the  exception  of  small  credits 
placed  upon  the  debts  secured  In  the  first 
mortgage,  towards  the  payment  of  the  debts 
secured  In  the  mortgages  Junior  to  the  plain- 
tiffs' mortgage.  The  referee  found  that  the 
defendants  Browning  &  Son  had  the  right  to 
apply  the  rents  which  were  collected  up  to 
the  bringing  of  this  suit  in  that  way,  but 
that  the  rents  collected  after  the  commence- 
ment of  this  action  should  baye  been  applied 
to  the  debt  of  Browning  &  Son  secured  In 
the  first  mortgage,  until  it  was  paid  oft,  and 
then  to  the  plaintlfTs'  mortgage.  His  honor 
held  that  the  defendants  Browning  &  Son 
had  the  right  to  apply  the  whole  of  the  rents 
as  they  had  applied  them.  There  was  no  er- 
ror in  the  ruling  of  his  honor.  The  rents  did 
not  belong  to  the  plaintiffs.  They  could  only 
get  them  ias  incident  to  their  right  of  posses- 
sion, and  possession  was  not  asked  for  or  de- 
manded by  the  plaintiffs,  either  in  pals  or 
In  the  complaint  As  we  have  said,  the  com- 
plaint was  one  simply  for  foreclosure.  It 
Curtin  and  wife  (the  mortgagors)  had  been 
in  possession,  they  would  have  been  entitled 
to  receive  the  rents  and  profits,  without  llS/- 
blUty  to  account  to  any  person  until  entry 
made  by  the  mortgagee.  Certainly,  then,  It 
follows  that  the  plaintiffs  cannot  hold  to  ac- 
count for  the  rents  the  assignees  of  the  de- 
fendants Curtin  and  wife.  Killebrew  v. 
Hlnes,  104  N.  C.  182,  10  S.  B.  159,  251.  The 
referee  found  that  the  notes  dated  November 
9,  1880,  due  to  the  defendants  Browning  & 
Son  under  the  first  mortgage,  were  not 
barred  by  the  statute  of  limitations,  and  bis 
honor  sustained  the  finding.  That  ruling  of 
his  honor  constitutes  one  of  the  plaintiffs'  ex- 
ceptions. Out  of  the  rents  of  1885  the  de- 
fendants Browning  &  Son  in  that  year  made 
a  small  payment  upon  each  of  the  notes  se- 
cured in  the  first  mortgage.  This  they  had 
the  right  to  do.  The  debtors,  Curtin  and 
wife,  had  given  them  no  instructions  as  to  the 
particular  manner  in  which  the  rents  were  to 
be  applied.  There  is  no  error  in  the  rulings 
of  his  honor,  and  the  Judgment  Is  afilrmed. 
AiBrmed. 


(123  N.  0.  16) 

KRUGBR  T.   BANK   OF  COMMBECB. 
(Supreme  Court  of  North  OaroUna.     Oct  18, 

1898.) 
Appeal  —  Rbfusal  op  Judqhbkt  bt  Dnriwt— 

FLIADINO— AK8WBB — FORBION  JUDOHSNT 
— CORPOSATIONS — ReOBIVBRS. 

1.  An  appeal  lies  from  a  ref nsal  of  a  Jndg- 
ment  by  default  and  inquiry  allowed  by  Code, 
g  386,  on  failure  to  file  an  answer  to  a  verified 
complaint 

2.  In  an  action  against  a  foreign  corporation, 


an  affidavit  of  its  receiver  merefy  averring  Ua 
appointment  by  the  court  of  the  state  of  ita 
residence  is  not  an  answer,  where  he  does  not 
appear  and  make  himself  a  party  to  the  action. 

3.  A  decree  in  New  York  declaring  the  in- 
solvency of  a  corporation  of  that  state,  and  ap- 

Sointing  receivers  thereof,  does  not  operate  to 
evest  the  lien  acquired  by  the  levy  of  an  at- 
tachment on  the  real  estate  of  such  corpora- 
tion In  North  Carolina. 

4.  An  eztensien  of  time  to  file  an  answer  is  a 
practice  not  to  be  encouraged. 

Appeal  from  superior  court.  Dare  county; 
Norwood,  Judge. 

Action  by  E.  H.  ECruger  against  the  Bank 
of  Commerce.  From  a  refusal  of  Judgment 
by  default  and  Inquiry,  plaintiff  appeals.  Be- 
versed. 

B.  F.  Aydlett  and  F.  H.  Bnsbee,  for  appel- 
lant Shepherd  &  Busbee  and  Pruden  &  Pru- 
den,  for  appellee. 

CLABK,  J.  The  complaint  was  tor  an  un- 
liquidated account  and  duly  verified.  No  an- 
swer having  been  filed,  the  plaintiff  was  en- 
titled to  judgment  by  default  and  Inquiry 
(Code,  S  386),  and  from  Its  refusal  an  appeal 
lay.  Griflto  v.  Light  Co.,  Ill  N.  a  434,  16 
S.  B.  423;  Curran  v.  Kerchner,  117  N.  O.  284, 
23  S.  B.  177.  It  the  defendant  had  appeared 
and  asked  for  time  to  file  answer.  Its  allow- 
ance would  have  been  In  the  imreviewable 
discretion  of  the  court  (Code,  {  274;  Mallard 
V.  Patterson,  108  N.  0.  265,  18  S.  B.  93), 
though  such  extension  of  time  la  a  practice 
not  to  be  encouraged  (Dempsey  v.  Rhodes,  93 
N.  0.  120;  Grlffln  v.  Light  Cto.,  supra).  But 
there  was  no  appearance,  and  the  affidavit  of 
one  claiming  to  be  one  of  the  receivers  for 
the  defendant  corporation,  appointed  by  the 
court  in  New  York,  averring  their  appoint- 
ment was  entitled  to  no  consideration,  as  he 
did  not  come  In  and  make  himself  a  party  to 
the  action.  The  affidavit  Is  not  even  accom- 
panied by  a  certified  copy  of  ttae  alleged  Judg- 
ment of  dissolution  and  appointment  of  re- 
ceivers. It  was  in  no  sense  an  answer,  and 
the  plaintiff  is  entitled  to  have  Judgment  by 
default  and  inquiry  entered  here,  as  was  done 
In  Alspaugh  v.  Wlnstead,  79  N.  O.  526;  Code, 
I  957.  Had  the  foreign  receiver  come  in  and 
made  himself  a  party  to  the  action,  and  put 
his  affidavit  in  the  form  of  a  verified  answer. 
It  would  not  have  defeated  the  plaintlfTs 
right  to  Judgment;  tor  It  did  not  negative 
the  plaintiff's  grounds  of  recovery,  but  set  up 
the  appointment  of  receivers  for  the  defend- 
ant corporation  at  its  residence  in  New  York. 
The  court  here  having  acquired  Jurisdiction 
by  the  levy  of  the  attachment  upon  the  de- 
fendant's realty  In  this  state,  the  plaintUTs 
lien  cannot  be  devested  by  the  appointment  <^ 
receivers  in  another  state.  Moseby  v.  Bar- 
row, 62  Tex.  896.  The  appointment  of  re- 
ceivers In  the  state  of  defendant's  residence 
has  no  extraterritorial  effect  (Boothe  v.  C!lark, 
17  How.  322,  338),  though  the  courts  of  oth- 
er states,  as  a  matter  of  comity,  may  permit 
such  receivers  to  bring  actions  In  their  courts, 
where  this  will  not  militate  to  the  Injury  ot 
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their  own  Mtlzena  (6  Thomp.  Corp.  !{  7334- 
7344;  Hunt  t.  Insurance  Co.,  S5  Me.  200; 
Beach,  Eec.  |  685).  In  City  Ins.  Oo.  T.  Com- 
mercial Bank  of  BrlBtol,  68  HI.  348,  It  Is  said: 
"Where  real  estate  In  one  state,  belonging  to 
a  corporation  which  has  Its  chief  place  of 
business  in  another  state,  is  attached  in  the 
courts  of  the  state  where  the  land  lies,  a  de- 
cree of  the  court  of  the  home  state  of  the 
corporation  appointing  a  receiver,  and  re- 
straining It  from  further  transacting  busi- 
ness, affords  no  ground  for  quashing  a  writ 
of  attachment,  as  the  corporation  is  liable  to 
suit  in  the  state  where  the  property  is  sit- 
uated, to  subject  It  to  the  demands  of  cred- 
itors." The  decree  in  New  York  declaring 
Insolyency  and  appointing  receivers,  has  no 
effect  upon  the  title  to  real  property  in  an- 
other state.  6  Thomp.  Corp.  {  7343,  and 
cases  there  cited.  If  titles  could  be  affected 
by  decisions  of  the  courts  of  another  state, 
of  what  avail  would  be  our  registration  laws? 
This  sums  up  the  doctrine  as  almost  univer- 
sally recognized.  Day  v.  Telegraph  Co.,  66 
Hd.  354,  7  AtL  608.  And  especially  is  this 
so  In  states  like  ours,  in  which  by  statute  the 
existence  of  corporations  is  continued,  for  the 
benefit  of  creditors  and  winding  up  affairs, 
for  a  prescribed  time  (Code,  !  667)  after  the 
charter  has  expired  or  been  declared  forfeit- 
ed. Association  t.  Fassett,  102  HI.  SIS. 
Srror. 


(128  N.  c.  St) 

ABBOTT  T.  HANCOCK. 
(Supreme  Conrt  of  North  Carolina.     Oct  18, 
1898J 
Afpbai/ — Fbivolous  Dshubber. 
Where  a  demurrer  has  been  overruled,  no 
appeal  Ilea  from  a  Vefnsal  to  adjudge  the  de- 
murrer frivolous. 

Appeal  from  superior  court.  Craven  county; 
Brown,  Judge. 

Action  by  BUlzabeth  Abbott  against  Robert 
Hancock.  Defendant's  demurrer  was  over- 
ruled, and  from  a  refusal  to  adjudge  it  frivo- 
lous the  plaintiff  appeals.    Appeal  dismissed. 

W.  W.  dark,  O.  H.  Guion,  W.  D.  Mclver, 
and  D.  U  Ward,  for  appellant  Simmons, 
Fou  &  Ward,  for  appellee^ 

OT.ARK,  J.  The  demurrer  having  been 
overruled,  the  defendant  appealed,  as  4ie  had 
a  right  to  do.  Ramsay  v.  Railroad  Co.,  91  N. 
C.  418.  The  plaintiff  also  appeals  because 
ttie  Jndge  refused  to  go  further  and  hold  the 
demurrer  frivoloua  Code,  H  247,  388.  This 
baa  been  held  not  appealable.  Walters  v. 
Stames,  118  N.  a  842,  24  S.  B.  713.  This  is 
so  as  to  refusing  to  strike  out  a  frivolous  or 
sham  answer,  because.  If  the  defendant 
should  get  the  verdict,  the  plaintiff  can  raise 
the  same  point  by  motion  for  Judgment  non 
obstante  veredicto,  and  more  delay  would  be 
Incnrred  ordinarily  by  the  appeal  than  by 
going  to  trial;  and  it  Is  true  as  to  a  frivo- 
lous demurrer,  because,  even  If  the  Judge 


should  hold  it  frivolous,  the  plaintiff  would 
not,  as  a  right,  be  entitled  to  Judgment  and 
the  court,  in  its  discretion,  might  permit  the 
defendant  to  answer  over.  Dunn  v.  Barnes, 
73  N.  C.  273.  It  is  different  as  to  a  motion 
for  judgment  for  want  of  an  answer,  as  that 
is  a  Bul>8tantial  right,  which  can  only  be  as- 
serted by  an  immediate  appeal.  Kruger  v. 
Bank  (at  this  term)  31  a  E.  270,  and  cases 
there  cited.    Appeal  dismissed. 

(US  N.  C.  «7) 

BBITTON  et  al.  v.  RUFFIN. 

(Supreme  (3onrt  of  North  Carolina.     Oct  18; 

18980 

(^VIKAHT  O*  WaSBANTT— OUBTEB. 

A  purchaser  of  growing  timber  cannot  re- 
cover on  a  covenant  where  ne  had  cut  and  re- 
moved all  the  timber  his  deed  called  for  prior 
to  surrendering  the  land  to  the  true  owner, 
since  there  was  no  ouster. 

Appeal  from  superior  court,  Bertie  county; 
Brown,  Judge. 

Action  by  D.  W.  Britton,  as  admlniBtrsr 
tor  of  Joslah  Mlzell,  deceased,  and  othera^ 
against  Mary  R  RufDn,  as  administratrix  ot 
John  B.  Ruffln,  deceased.  From  a  judgment 
in  favor  ot  plaintiffs,  defendant  appeals.  Re- 
versed. 

Francis  D.  Winston,  for  appellant  Battle 
&  Mordecai,  for  appellees. 

FTJRCHES,  T.  This  appeal  makes  the  fifth 
time  this  case  has  been  here.  18  S.  B.  72, 
23  S.  E.  927,  26  S.  E.  642,  28  8.  E.  963.  From 
the  reports  of  these  various  decisions,  a  full 
history  of  this  case  and  the  grounds  of  com- 
plaint and  defense  are  fully  known  to  the 
profession,  and  we  do  not  propose  to  under- 
take a  restatement  of  them  here.  It  is  suffi- 
cient to  state  that  the  plaintiff  bought  tim- 
ber trees,  standing  and  growing  on  the  land, 
and  took  a  deed  therefor,  with  a  covenant  of< 
warranty  of  title.  This  was  in  Angust,  1874, 
when  the  plaintiff  entered  upon  the  land,  and 
commenced  cutting,  using,  and  appropriating 
the  said  timber.  This  he  continued  to  do  at 
such  times  as  suited  his  convenience,  until 
1890,  when  he  alleges  that  he  surrendered  his 
claim  upon  the  demand  of  another,  who 
claimed  under  a  superior  or  paramount  title, 
And  it  is  admitted  that  the  defendant,  ow- 
ing to  the  defective  description  In  the  deed 
under  which  be  claims  to  hold,  had  no  title 
to  the  land  upon  which  said  timber  trees 
stood.  But  the  Jury  find  that  before  the 
plaintiff  quit  work,  in  1890,  upon  the  demand 
of  the  owner,  the  plaintiff  had  cut  every 
stick  of  timber  (and  more,  too)  that  he  was 
entitied  to  under  the  terms  of  his  deed;  that 
he  left  no  timber  on  the  land  that  be  was 
entitied  to,  if  defendant  had  been  the  owner 
of  the  land  at  the  making  of  his  deed. 

To  entitie  the  plaintiff  to  recover  la  this 
action,  two  things  must  be  established; 
There  must  be  a  failure  of  title,  and  there 
must  be  an  ouster  of  possession,  actual  or 
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constmctlye.  It  Is  admitted  that  the  defend- 
ant did  not  own  the  land  upon  which  these 
trees  stood,  and  consequently  did  not  own 
the  trees.  But  It  U  as  necessary  that  there 
ihoold  be  an  ouster  to  constitute  a  cause  of 
action  as  It  Is  that  there  should  be  a  defect 
of  title.  Mlzzell  T.  Buffin  (this  case)  118  N. 
C  69,  23  S.  B.  927;  Herrln  t.  McEntyre,  8  N. 
C.  410;  Coble  v.  Welborn,  13  N.  a  388;  (3ow- 
an  ▼.  SllUman,  IB  N.  0.  46.  It  Is  not  claim- 
ed that  there  was  on  eviction  and  actual 
ouster  In  this  case.  The  most  that  la  claimed 
Is  that  In  1890  the  plaintiff,  upon  the  com- 
plaint of  the  owner  of  the  land,  desisted  from 
further  work  in  this  swamp;  and  this  was 
considered  by  the  court  to  be  sufficient  to 
constitute  an  ouster,  and  to  entitle  the  plain- 
tiff to  maintain  bis  action.  But  this  was 
upon  the  claim  of  the  plaintiff  that  he  was 
thus  compelled  to  quit  work  in  this  swamp, 
before  he  got  the  timber  he  bought.  But 
when  It  turned  out,  upon  the  fl|iding  of  the 
jury,  that  the  plaintiff  had  cut  and  carried  off 
every  stick  of  Umlier  he  bought,  and  more 
too,  before  1880  (the  time  he  says  that  he 
desisted  from  working  in  the  swamp),  he  had 
nothing  -to  surrender;  end  there  is  nothing 
to  support  his  claim  of  ouster.  There  could 
be  no  ouster  when  there  was  nothing  from 
which  to  be  ousted.  The  land  was  nerer  con- 
veyed to  him,  and  he  never  had  possession  of 
it  He  only  had  the  right  to  go  upon  the 
land  to  cut  and  carry  away  the  timber;  and, 
when  this  was  done,  his  right  to  go  upon 
the  land  ceased.  Suppose  A.  sells  land  to  B. 
for  the  life  of  O.  B.  enters  upon  the  land, 
and  holds  possession  of  the  same  until  after 
the  death  of  C,  and  then  the  remainder-man 
takes  possession.  After  this  B.  finds  out  that 
A.  had  no  title  to  the  land.  Oould  B.  main- 
tain an  action  against  A^  for  a  breach  of  war- 
ranty? Would  not  the  entry  of  the  remain- 
der-man be  only  the  assertion  of  his  right  to 
enter  as  the  remainder-man  after  B.'s  term 
had  expired,  and  not  in  derogation  of  any 
right  B.  bad  acquired  by  the  terms  of  his 
purchase?  If  so,  why  would  not  the  same 
rule  apply  here?  What  rights  had  the  plain- 
tiff in  1880,  when  the  owner  of  the  land  took 
possession,  and  after  the  plaintiff  had  cut 
and  carried  off  every  stick  of  timber  he 
would  have  beeta  entitled  to  if  the  defendant 
had  been  the  owner  of  the  swamp?  There 
being  no  ouster,  the  plaintiff's  action  must 
falL  It  would  have  been  different  if  the 
deed  from  defendant  to  plaintiff  had  contain- 
ed a  covenant  of  seisin,  because  this  Would 
have  been  broken  upon  the  execution  of  the 
deed.  This  would  have,  at  least,  entitled 
the  plaintiff  to  nominal  damages,  which 
would  have  carried  with  it  the  cost,  under 
section  525  of  the  Code.  Wilson  v.  Forbes, 
13  N.  C.  30.  When  this  case  was  here,  at 
February  term,  1897  (120  N.  C.  87,  26  S.  K. 
642),  it  seems  to  have  been  admitted  that 
there  bad  been  a  breach  of  warranty,  and 
this,  as  we  have  seen,  must  include  a  de- 
fective title  and  ouster.    But  when  it  was 


here  at  February  term,  1808  (122  N.  0.  113. 
28  S.  B.  963),  and  also  In  this  appeal,  ouster 
la  denied;  and  we  have  to  try  the  case  upon 
tbe  record  in  this  appeal.  Of  coarse,  when 
a  breach  of  warranty  Is  shown  or  admitted, 
—that  is,  defective  title  and  ouster,— the 
plaintiff  is  entitled  to  at  least  nominal  dam 
ages. 

It  was  complained  of,  and  excepted  to  by 
the  defendant,  that  his  honor  reassembled 
the  Jury  next  morning  after  the  verdict  had 
been  rendered  to  the  clerk  the  night  before, 
by  agreement,  when  he  instructed  them  to 
change  their  finding.  This  practice  is  allow- 
ed in  the  furtherance  of  Justice,  when  It  is 
perfectly  apparent  that  it  can  do  no  harm, 
and  Is  usually  left  to  the  sound  discretion 
of  the  trial  Judge.  But  It  is  not  a  practice 
to  be  encouraged,  as  the  court  has  tbe  un- 
doubted right  to  set  aside  the  verdict  where, 
in  his  opinion,  It  would  be  a  miscarriage  of 
legal  Justice  to  let  it  stand.  But,  as  our 
Judgment  is  put  upon  another  ground,  reach- 
ing the  legal  merits  of  the  case,  we  do  not 
pass  upon  the  action  of  the  court  in  recalling 
the  Jury.  There  were  other  exceptions, 
which  we  have  not  considered  and  do  not 
pass  upon,  as  we  are  of  the  opinion  that  the 
defendant's  motion  for  Judgment  should  have 
been  allowed;  that,  as  the  verdict  stands, 
the  defendant  was  entitled  to  a  Judgment 
that  she  go  hence  without  further  day,  and 
for  costs.  Code,  8  626.  And  Judgment  will 
be  so  entered  upon  this  opinion  being  certified 
to  the  court  below.     Error.     Beversed. 


OS  N.  a  Ton 

STATE  V.   DE  BERRY. 
(Supreme  Court  of  North  Carolina.    Oct.  10, 
1898.) 
Raps— Assault  with  Ihtbnt— Bvidchcb. 
What  defendant's  intention  was  is  a  ques- 
tion for  the  jury,  the  evidence  being  that  de- 
fendant threw  prosecutrix  on  the  bed,  pulled  up 
her  clothes  a  little  way,  and  that  she  then  got 
away  from  him. 

Appeal  from  superior  court,  Hertford  coun- 
ty; Norwood,  Judge. 

Moses  De  Berry  appeals  fbom  a  conviction 
of  assault  with  Intent  to  commit  rape.  Re- 
versed. 

Maggie  Vann,  prosecutrix,  testified  in  sab- 
stance:'  "On  the  25th  of  January,  1898,  Tues- 
day, about  12  o'clock,  the  defendant  came  to 
my  house  in  this  county.  He  hailed,  and  I 
invited  him  to  coihe  in.  Alter  staying  a  short 
time,  he  said  he  would  go,  and  asked  me  to 
$0  in  the  other  house,  and  get  his  overcoat. 
I  did  60.  He  caught  hold  of  ine,  and  tried 
to  throw  me  on  th6  bed.  I  told  him  to  let 
me  go.  He  threw  me  on  the  bed,  and  pulled 
up  my  clothes  a  little  way.  1  got  away  from 
him,  and  ran  off.  On  Thursday  I  went  to 
Jim  Vaughan's,  my  brother-in-law.  I  told  my 
husband,  J.  O.  Vann,  on  the  night  of  the 
same  day,  what  the  defendant  had  done. 
The  defendant  threatened  to  kill  me  if  I  told 
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It  He  (the  defendant)  came  to  my  house 
again  on  Wednesday,  January  26th,  about; 
BunseL  My  sister-in-law,  Julia  Vann,  was 
there.  The  defendant  wrote  on  a  elate  that 
If  I  did  not  let  him  do  what  he  wanted  to  do, 
be  would  kill  me.  I  wrote  the  defendant  two 
letters  before  I  was  married.  Have  not  writ- 
ten him  since."  (Wltoess  ezamlneg  two  letters 
which  were  handed  to  her  by  defendant.) 
She  denied  that  she  wrote  them.  Witness 
further  testifled:  That  Alice  Carter,  her 
nearest  neighbor,  lived  about  one-fourth  of  a 
mile  from  her.  That  she  liked  Alice,  but  Alice 
did  not  seem  to  like  her.  That  her  husband 
was  working  about  10  or  15  miles  from  her 
home  when  the  defendant  made  the  assault 
npon  her.  That  she  did  not  tell  her  sister- 
in-law  about  It  until  Wednesday  night.  She 
told  said  sister-ln-law  what  was  on  the  slate. 
She  had  been  married  about  two  years,  and 
the  defendant,  had  been  to  lier  house  about 
two  or  three  times.  That  she  made  no  out- 
cry either  during  or  immediately  after  the  al- 
leged assault.  That  she  told  no  one  about 
It  until  the  succeeding  Thursday,  when  she 
told  her  brother-in-law,  Vaughan.  Julia  Vann 
was  then  Introduced  for  the  state,  and  testi- 
fled as  follows:  "I  am  half-sister  to  J.  Q. 
Vann,  the  husband  of  Maggie  Vann.  Was  at 
her  house  Wednesday  night,  when  the  de- 
fendant came  there.  He  wrote  Maggie  on 
the  slate,  threatening  to  kill  her  if  she  told 
what  he  had  done.  Maggie  wrote  the  de- 
fendant on  the  slate.  While  the  writing  was 
going  on  I  was  letting  between  them.  The 
defendant  passed  the  slate  to  me,  and  I  pass- 
ed it  to  Maggie.  I  saw  what  was  written 
on  the  slate.  Maggie  told  me  that  night, 
after  the  defendant  left,  what  had  happened. 
I  am  14  yean  old."  Jim  Vaughan,  for  the 
state,  testifled:  "I  am  brother-in-law  of  Mag- 
gie Vann;  She  came  to  my  house  on  Thurs- 
day evening.  Asked  me  to  go  for  her  lins- 
band,  saying  that  she  was  afraid  to  stay  at 
home,  because  she  thought  the  defendant 
would  kill  her.  I  went  after  her  husband, 
and  brought  bint  to  my  bouse.  Maggie  told 
bim  about  it  in  my  presence.  The  place 
where  her  husband  worked  was  four  or  five 
mHea  from  my  house.  I  live  about  two  miles 
from  Maggie.  I  told  Maggie  and  her  hus- 
band that  I  did  not  think  the  defendant  was 
that  kind  of  a  man,  and  that  I  was  surprised 
to  hear  of  bis  doing  such  a  thing.  Alice  Car- 
ter came  to  my  house  with  Maggie."  J.  G. 
Vaan,  husband  of  the  prosecutrix,  was  Intro- 
duced by  the  state,  and  testified:  "Jim 
Vaughan  came  to  the  camp  where  I  was  at 
work  on  Thursday  evening,  and  told  me  that 
my  wife  sent  bim  for  me.  I  told  him  he 
was  telling  a  story,  t  went  with  him  to  his 
bouse.  My  wife  told  me  about  the  defend- 
ant's conduct  to  her,  JuMt  as  she  has  related 
It  on  the  stand.  I  took  her  to  H  D.  God- 
win's, a  Justice  of  the  peace,  and  got  out  a 
warrant  for  the  defendant  that  night  De- 
fendant has  not  visited  my  house  more  than 
two  or  three  times,  that  I  know  of,  since  I 
81  &B.-18 


was  married.  I  did  not  tell  defendant  'to 
bring  my  sister  to  my  house  from  a  wedding 
last  Christmas."  H.  T>.  Godwin,  for  the  state, 
testified:  "I  am  a  Justice  of  the  peace  for 
Hertford  county,  and  as  such  I  issued  the 
warrant  for  the  arrest  of  defendant  On  pre- 
liminary trial  before  me  I  cautioned  defend-v 
ant  by  telling  him  that  he  need  not  answer 
questions  that  would  tend  to  criminate  him. 
He  was  not  sworn.  I  did  not  write  down  his 
statement"  The  witness  Godwin  was  then 
asked  by  the  state  what  the  defendant  said, 
and  defendant  objected,  upon  the  ground  that 
defendant  had  not  been  properly  or  sufficient- 
ly cautioned.  Overruled,  and  defendant  ex- 
cepted. The  witness  Godwin,  against  de- 
fendant's objection,  said,  In  answer  to  the 
above  question:  That. defendant  stated  that 
he  (the  defendant)  was  at  the  house  of  Mag- 
gie Vann  on  January  25, 1898.  That  she  was 
in  the  kitchen,  and  invited  him  in.  It  was 
raining,  and  he  went  in.  She  asked  him  to 
take  off  his  hat  and  overcoat.  He  took  off 
the  overcoat  and  she  took  it  to  the  other 
house.  That  he  remained  half  an  hour.  It 
continued  to  rain.  She  went  to  the  other 
house  to  get  defendant's  coat,  and  defend- 
ant followed  her.  She  handed  him  the  coat 
and  assisted  him  in  putting  it  on,  and  he  put 
on  the  coat  and  left  The  trial  was  on  the 
28th  January,  1898.  The  state  rested.  De- 
fendant testifled  in  his  own  behalf:  "I  Mop- 
ped at  Joe  Vann's,  the  husband  of  the  pros- 
ecutrix, about  2  o'clock  on  January  25,  1898. 
Maggie  carried  my  overcoat  to  the  other 
house,  brought  me  a  chair,  and  said  she  was 
glad  I  had  come;  that  she  wanted  me  to  stay 
until  she  finished  drying  up  her  lard.  She 
said  she  was  afraid  the  house  would  take 
fire  and  burn  up.  She  wanted  me  to  stay  all 
the  evening,  and  at  first  refused  to  get  my 
overcoat  Said  that  I  should  not  get  mar- 
ried; she  would  see  to  it  She  did  not  hold 
my  overcoat  for  me  to  put  on.  I  requested 
her  to  tell  Anna,  her  sister-ln-law,  that  I 
woidd  come  the  next  night  and  write  a  let- 
ter for  her.  I  then  left.  On  the  next  night 
I  went  to  Maggie's  house.  She  wrote  me  on 
a  slate  to  bring  my  horse  Inside  the  yard,  and 
wait  until  Julia  went  to  bed,  and  then  X 
might  sleep  with  her.  I  refused  to  do  so, 
and  told  her  that  I  would  not  let  my  horse 
stand  out  She  said  to  me  that  Lincoln 
Vaughan's  horse  and  buggy  had  stood  out 
there.  I  did  not  make  any  assault  upon  her, 
or  any  threat  I  did  not  tell  witness  Godi^u 
that  I  followed  her  in  the  other  bouse  when 
she  went  to  get  my  overcoat.  I  did  not  fol- 
low her,  but  attended  to  the  lard  while  she 
was  out  I  live  three  or  four  miles  from  her, 
and  have  known  her  a  long  wWle.  We  were 
sweethearts  for  some  time  previous  to  her 
marriage.  I  have  kissed  her  since  she  was 
married,  and  received  letters  from  her  also." 
Alice  Carter,  for  defendant,  testified:  "I  live 
three  or  four  hundred  yards  from  Mag^e 
Saw  her  on  the  26th  of  January  last.  She 
did  not  teQ  me  of  any  assault  having  been 
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committed  upon  her  by  defendant  She  went 
with  me  on  the  next  day,  upon  my  Invitation, 
CO  Jim  Yaughan's,  but  did  not  tell  me  any- 
thing about  the  alleged  assault,  noi;  did  I 
hear  of  it  until  Friday.  On  both  days  she 
was  lively  and  gay,  and  seemed  to  be  all 
right.  Julia  Vann  told  me  that  Maggie  and 
defendant  had  written  to  each  other  on  the 
slate  on  Wednesday  night,  January  26th,  but 
that  Maggie  would  not  let  her  know  what 
they  were  writing."  Ellen  Bryan,  for  de- 
fendant, testified:  "I  saw  Maggie  on  Satur- 
day after  Moses  was  put  in  JaiL  She  told 
me  about  the  writing  on  the  slate,  and  said 
that  she  did  not  show  the  writing  to  Julia; 
that  everybody  could  not  read  Moses'  hand- 
writing." John  Gatling,  for  defendant,  tea- 
tlfled:  "1  am  son-in-law  of  Alice  Carter. 
Julia  Tann  told  me  that  defendant  and  Mag- 
gie wrote  to  each  other  on  a  slate  on  Wednes- 
day night,  January  26th,  but  they  did  not  let 
her  see  what  they  wrote."  Several  wit- 
nesses were  Introduced,  who  testified  to  the 
good  character  of  defendant,  after  having 
qualified  themselves  to  do  so.  The  state  then 
introduced  Anna  Vann,  who  testified:  "I  am 
sister  to  J.  G.  Vann.  I  did  not  ask  defendant 
to  write  for  me,  as  he  has  testified.  I  can 
write  my  own  letters."  Maggie  Vann  was 
then  recalled,  and  testified:  "I  did  not  ask 
defendant  to  stay  all  night;  did  not  know  he 
had  a  horse;  did  not  make  the  statements  on 
that  night,  as  testified  to  by  defendant."  The 
state  here  Introduced  several  witnesses,  who 
testified  that  they  knew  the  neighborhood 
reputation  of  Maggie  and  the  defendant, 'and 
that  their  characters  were  good.  The  court, 
among  other  things,  charged  the  Jury  that  if 
they  were  fuUy  satisfied  from  the  testimony 
that  defendant  caught  hold  of  Maggie,  and 
threw  her  violently  on  the  bed,  and  pulled 
up  her  clothes,  as  stated  by  her,  then  he 
would  be  guilty  of  the  crime  charged  in  the 
Indictment,  and  the  jury  should  so  find.  To 
this  part  of  the  charge  the  defendant,  in  apt 
time,  excepted.  Verdict  of  guilty.  Defend- 
ant moved  for  new  trial,  and  assigned  as 
grounds:  "(1)  That  the  court  erred  in  ad- 
mitting the  testimony  of  Godwin,  the  Justice 
of  the  peace,  as  to  the  statements  made  by 
defendant  during  the  preliminary  trial  before 
him;  (2)  that  the  court  erred  In  giving  the 
Jury  the  instruction  above  set  out,  whereas 
the  Jury  ought  to  have  been  Instructed  that 
If  they  were  fully  satisfied  that  defendant 
caught  hold  of  prosecutrix,  and  threw  her 
violently  on  the  bed,  and  lifted  up  her  clothes, 
as  testified  to  by  her,  then  these  would  be 
facts  from  which  the  Jury  might  infer  that 
the  assault  was  made  with  the  Intention  of 
committing  the  rape."  Motion  for  new  trial 
overruled,  and  defendant  appealed  from  the 
Judgment  pronounced,  which  was  that  de- 
fendant be  confined  in  the  state  prison  for  a 
term  of  five  years. 

George  Cowper,  for  appellant    The  Attor- 
ney General,  for  the  State. 


FAIROLOTH,  a  J.  The  defendant  ia  in- 
dicted for  an  assault  with  intent  to  commit 
rape.  Several  witnesses  were  examined.  The 
prosecutrix  testified  that  he  (the  defendant) 
"threw  me  on  the  bed,  and  pulled  up  my 
clothes  a  little  way.  I  got  away  from  him." 
His  honor  charged  the  Jury  "that  if  they  were 
fully  satisfied  from  the  testimony  that  the 
defendant  caught  hold  of  Maggie  Vann,  and 
threw  her  violently  on  the  bed,  and  pulled 
up  her  clothes,  as  stated  by  her,  then  be 
would  be  guilty  of  the  crime  charged  in  tbe 
bin  of  Indictment  and  the  Jury  should  bo 
find."  There  Is  error.  The  charge  assumes 
as  a  fact  that  the  defendant  intended  to  ac- 
complish his  purpose  at  all  hazaida,  even  by 
force.  Intent  in  the  crime  charged.  Is  a  ques- 
tion of  fact  for  the  Jury,  and  not  for  tbe 
court  Intent  In  such  cases,  is  a  material 
and  essential  ingredient  and  must  be  estab- 
lished beyond  a  reasonable  doubt  In  the  minds 
of  the  Jury.  This  rule  has  been  so  often 
Iterated  and  reiterated  by  this  court  that  It 
seems  snfScient  to  refer  to  the  following  de- 
cisions, which,  with  the  authorities  cited,  cov- 
er the  whole  ground:  State  v.  Brooks,  76  N. 
C.  1;  State  v.  Massey,  86  N.  a  658:  State  t. 
Mitchell,  89  N.  C.  621;  SUte  T.  WUIiamflk  121 
N.  C.  628,  28  S.  B.  405. 

New  trial 

Bz  parte  EIBLBB. 

PARKER  et  al  ▼.  NBWTON. 

(Supreme  Ooort  of  South  Carolina.     Oct.  26. 
1808.) 

iHSAira     PaitSONS— JunOMBNTS— jDKTSDICnOV     o* 

Fbbsom. 

1.  A  Judgment  against  a  person  who  was  ot 
nnwnnd  mind  at  the  commencement  at  the 
action,  and  who  so  remained  until  after  judg- 
ment, is  void  for  want  of  jurisdiction. 

2.  The  fact  that  after  the  commencement  ot 
the  action,  and  before  judgment  was  render- 
ed, defendant  was  adjudse^  a  lunatic,  and  a 
committee  was  appointed,  does  not  thereby 
give  the  court  jurisdiction  of  defendant  where 
she  was  of  unsound  mind  at  the  commence- 
ment of  the  action,  and  the  committee  was 
not  made  a  par^  to  the  action. 

Appeal  from  common  pleas  circuit  court  of 
Richland  county;  J.  C.  Klugh,  Judge. 

Action  by  George  W.  Parker  and  another 
against  Sarah  A.  Newton,  In  which  there  was 
a  Judgment  in  favor  of  plaintiffs.  Theodore 
N.  Klbler,  as  administrator  of  the  estate  of 
Sarah  A.  Newton,  deceased,  filed  a  petition  to 
vacate  tbe  Judgment.  From  a  Judgment  de- 
nying the  petition,  petitioner  appeals.  Re- 
versed. 

P.  H.  Nelson  and  Allen  J.  Green,  for  petition- 
er. J.  S.  Muller  and  J.  T.  Seibels,  for  respond- 
ent 

OART,  A.  J.  One  of  the  questions  present- 
ed by  the  exceptions  Is  whether  the  court 
which  rendered  Judgment  in  the  case  of 
George  W.  Parker  and  Lizzie  HcOarter,  plain- 
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tllTB,  against  Sarah  A.  Newton,  defendant, 
had  acquired  Jurisdiction  of  the  said  defend- 
ant. Aa  this  Is  a  preliminary  question,  it 
-will  be  first  considered.  The  affidavits  Intro- 
duced upon  the  hearing  of  this  case  before 
his  honor,  Judge  Klugh,  satisfy  this  court 
that  Mrs.  Sarah  A.  Newton  was  of  unsound 
mind  at  the  time  the  action  of  Qeorge  W. 
Parker  and  Lizzie  McCarter  was  commenced 
against  her,  and  that  she  continued  to  be  of 
unsound '  mind  until  her  death,  which  took 
place  after  judgment  was  recovered  against 
her  In  the  action  aforesaid.  Having  found 
such  to  be  the  fact,  the  case  of  Ex  parte 
Roundtree,  51  S.  C.  405,  29  S.  B.  66,  shows 
conclusively  that  the  court  did  not,  at  any 
time  during  the  pendency  of  the  action  afore- 
said, acquire  Jurisdiction  of  said  defendant 
In  the  case  of  Ex  parte  Roundtree,  Mr.  Chief 
Justice  Mclver,  in  behalf  of  the  court,  uses 
this  language:  "In  the  argument  here,  coun- 
sel for  respondent  has  raised  a  Jurisdictional 
point,  which,  it  is  well  settled,  may  be  raised 
at  any  time.  This  point  is  that  Inasmuch  as 
Mrs.  B.  A.  Roundtree  was,  at  the  time  this 
action  was  commenced  against  her,  and  at 
the  time  the  Judgment  was  rendered  against 
her,  a  person  of  unsound  mind,  incapable  of 
managing  her  own  affairs,  the  court  had  no 
Jurisdiction.  If  this  be  so,  then  the  court 
which  rendered  the  Judgment  never  acquit^ 
ed  Jurisdiction  of  her  person;  and  for  that 
reason  there  was  no  error  in  vacating  the 
Judgment,  for  It  is  not  pretended  that  she  was 
represented  by  a  guardian  ad  litem.  In  the 
action  in  which  the  Judgment  was  obtained. 
Indeed,  it  does  not  appear  that  any  guardian  ad 
litem  had  then  been  appointed,  though,  in  less 
than  a  year  after  the  Judgment  was  obtain- 
ed, Mrs.  £.  A.  Roundtree  was  formally  ad- 
Judged  to  be  a  person  of  an  unsound  mind,  and 
incapable  of  managing  her  affairs,  and  a 
guardian  ad'  litem  has  been  appointed,  who 
represents  her  in  this  proceeding.  The  fact 
that  she  was  a  person  of  unsound  mind,  in- 
capable of  manag^ing  her  affairs,  at  the  time 
Hlcbalson  commenced  his  action  against  her, 
and  at  the  time  he  obtained  Judgment,  is  dis- 
tinctly alleged  in  the  petition,  and  is  nowhere 
denied.  This,  therefore,  constitutes  an  in- 
surmountable obstacle  in  the  way  of  appel- 
lant, and  shows  conclusively  that  there  was 
no  error  In  vacating  the  Judgment  In  ques- 
tion. See  Henderson  v.  Mitchell,  Bailey,  Bq. 
116,  where  it  Is  said  that  a  lunatic  cannot  be 
sued  unless  represented  by  a  committee  (now 
by  guardian  ad  litem)." 

The  fact  that  after  commencement  of  the 
action,  and  Iiefore  Judgment  was  rendered 
against  the  defendant,  she  was  adjudged  a 
lunatic,  and  a  committee  appointed  in  her 
behalf,  cannot  have  the  effect  of  taking  this 
case  out  of  the  rule  announced  in  the  case  of 
E^  parte  Roundtree;  for  even  admitting  that, 
as  the  case  was  within  the  equitable  Juris- 
diction of  the  court,  the  committee  had  the 
right  to  represent  the  lunatic,  stiil  this  right 
could  only  be  exercised  after  being  made  a 


party  to  the  action,  which  was  not  done.  It 
was  Incumbent  on  the  plaintiffs  to  have  the 
proper  persons  cnade  parties  to  the  action, 
and,  as  they  failed  in  this  particular,  their 
Judgment  must  be  vacated,  and  the  petitioner 
granted  the  relief  for  which  he  prays.  The 
view  which  this  court  takes  of  the  Jurisdic- 
tional question  raised  by  the  exception  ren- 
ders unnecessary  a  consideration  of  the  oth- 
er questions  In  the  case.  It  is  the  Judg- 
ment of  this  court  that  the  Judgment  of  the 
circuit  court  be  reversed,  and  the  case  re- 
manded to  that  court,  for  such  proceedings 
as  may  be  necessary  to  carry  into  effect  the 
Tlews  herein  announced. 


(S3  S.  C.  «0) 

WAIiLINGPORD  et  A  r.  WBSTBRN 
UNION   TEL.   OO. 

(Supreme  Court  of  South  Carolina.     Oct.  24, 
1888.) 
Tblborape  Coxpant— Damaqbs— Plsasiko. 
Plaintiff   alleged   that,    by    reason   of   de- 
fendants' failure  to  deliver  a  telegram  contain- 
ing an  offer  for  a  car  load  of  males,  be  was 
forced   to   keep   them   for  several   months   at 
great  expense,  and  was  forced  to  sell  them  at 
the  end  of  that  time  for  a  certain  sum,  which 
was  less  than  the  offer.    EM,  that  the  com'. 
plaint  stated  a  cause  of  action. 

Appeal  from  common  pleas  circuit  court  of 
Oreeuwood  county;  James  Aldrtch,  Judge. 

Action  by  Samuel  Walllngford  &  Son  against 
the  Western  Union  Telegraph  CSompany.  Judg- 
ment for  plaintiffs,  and  defendant  appeals. 
Affirmed. 

Giles  &  Magill,  for  appellant  Wells,  Ansel 
&  Cothran,  for  appellees. 

JONES,  J.  This  action  Is  for  damages  for 
failure  to  seasonably  deliver  a  telegraphic 
message.  The  appeal  is  from  an  order  over- 
ruling a  demurrer  to  the  complaint  on  the 
ground  that  it  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action,  in  that  the 
damages  alleged  were  not  the  direct  and  proxi- 
mate result  of  the  alleged  failure  to  prompt- 
ly deliver  said  message.  It  appears  from 
the  complaint  that  Samuel  Walllngford  and 
his  son,  S.  L.  Walllngford,  are  partners  In  the 
business  of  selling  mules  In  Sheridan,  Ind., 
and  that  the  father  resided  at  Greenwood,  S. 
C.  On  the  27th  day  of  December,  1895,  the 
defendant  corporation  received  from  S.  L. 
Walllngford,  at  Sheridan,  Ind.,  and,  for  a  con- 
sideration received,  agreed  to  transmit  and 
deliver  to  Samuel  WalUngford,  at  Green- 
wood, S.  C,  the  following  message:  "ShaU 
I  sell  Slmms  &  Wedham  load  for  hundred. 
four  months,  six  per  cent?"— meaning,  "Shall 
I  sell  Slmms  &  Wedham  a  car  load  of  mules, 
consisting  of  thirty  bead,  at  $100  per  head, 
on  four  months'  time,  at  six  per  cent  inter- 
est" This  message  was  received  by  the  de- 
fendant's agent  at  Greenwood,  S.  C,  on  the 
27th  December,  1895,  and,  as  alleged,  th» 
defendant  carelessly  and  negligently  failed  to 
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dellyer  same  to  Samnel  Walllngford  tot  more 
than  a  week  thereafter.  It  appears  also  that 
plaintiffs  would  hare  sold  the  mules  at  the 
price  named,  but  tor  the  negligent  failure  to 
deliver .  the  message  within  a  reasonable 
time.  The  damages  alleged  were  aa  follows; 
"(10)  That  by  reason  of  the  careless  and 
negUgent  conduct  of  the  defendant's  agent. 
In  failing  to  deliver  said  message  to  the  said 
Sam  Wallingford  upon  Its  receipt,  or  within 
a  reasonable  time  after  Its  receipt,  at  Green- 
wood, South  Carolina,  the  plaintiffs  were 
forced  to  l^eep  said  thirty  bead  of  mules  for 
three  months,  at  great  expense  and  care  to 
the  plaintiffs,  to  wit,  the  sum  of  seven  dol- 
lars per  head  per  month,  in  feed  and  atten- 
tion, and  were  forced  to  sell  said  thirty  head 
of  mules  at  the  expiration  of  said  three 
months  at  a  great  loss  to  the  plaintiffs,  to 
wit,  at  the  price  of  seventy-seven  and  fifty 
one-hundredths  dollars  per  head,  making  the 
total  loss  to  the  plaintiffs  upon  each  head 
of  the  said  thirty  head  of  mules  the  sum  of 
forty-three  and  fifty  one-hundredths  dollars; 
and  thereby  the  plaintiffs  have  been  damaged 
by  the  careless  and  negligent  conduct  of  the 
defendant  as  aforesaid  in  the  sum  of  thirteen 
hundred  and  five  dollars."  The  complaint 
further  alleged  that  defendant  had  notice  of 
the  importance  of  the  said  message,  and  the 
damage  and  loss  that  would  likely  fall  upon 
the  plaintiffs  if  the  message  was  not  deliver- 
ed promptly  and  correctly  to  Samuel  Wal- 
lingford. 

It  is  not  and  could  not  be,  questioned  that 
a  telegraph  company  is  liable  for  damages 
that  are  the  natural  and  proximate  result 
of  its  neglect  to  seasonably  deliver  a  mes- 
sage received  by  it  for  transmission  and  de- 
livery. The  question  here  is  whether  the  dam- 
ages as  alleged  in  the  complaint  are  of  the 
kind  named.  Damages  are  a  natural  result 
when  they  are  such  as  usually  follow  in  the 
ordinary  course  of  things,  and  they  are  proxi- 
mate when  they  result  directly,  not  remotely, 
from  the  alleged  cause.  Such  damages  are 
recoverable  because  they  are  supposed  to  be 
within  the  contemplation  of  the  parties  when 
they  contract.  In  this  case  the  loss  of  the 
sale  of  the  mules  on  the  terms  named  was 
the  direct  and  natural  result  of  the  failure  to 
deliver  the  message,  as  it  Is  admitted  by 
the  demurrer  that  such  sale  would  have  been 
consummated  If  the  message  had  been  deliv- 
ered in  time.  Whether  this  damaged  plain- 
tiffs depends  on  whether  the  market  value  of 
the  mules  at  the  time  the  message  ought  to 
have  been  delivered  was  less  than  the  price 
offered.  The  measure  of  damages  in  such  a 
case  as  this  is  the  difference  between  the 
market  value  of  such  mules  on  the  same 
terms  at  the  time  the  message  should  have 
been  delivered  and  the  price  offered,  in  case 
such  market  value  was  less  than  the  price 
offered.  By  "market  value"  Is  meant  the 
price  that  could  have  been  obtained  In  open 
market,  on  fair  competition,  on  similar  terms, 
at  Sheridan,  Ind<  or,  if  there  was  no  market 


price  there,  at  any  convenient  market  for 
mules  where  there  was  at  the  time  a  market 
price.  Where  transportation  and  other  ex- 
penses would  have  been  incurred  in  selling 
at  a  convenient  market  other  than  Sheridan, 
sncb  expenses  became  an  element  of  dam- 
ages. If  there  was  no  market  price  for  mules 
when  the  message  ought  to  have  been  deliv- 
ered, and  plaintiffs  were  forced  to  keep  the 
mules  for  a  time,  then  the  measure  of  dam- 
ages would  be  the  price  offered,  less  the 
market  price  which  could  have  been  obtain- 
ed at  the  earliest  day  thereafter,  wltb  ex- 
penses of  keep  and  of  transportation,  if  any. 
We  have  assumed  the  solvency  of  the  party 
making  the  offer.  Inasmuch  as  no  question 
has  t>een  suggested  as  to  that.  The  forego- 
ing principles  are  well  supported  by  author- 
ity. See  Sitton  v.  MacDonald,  25  S.  G.  71; 
Telegraph  Ca  T.  James  (Ga.)  16  S.  B.  83; 
Squire  v.  Telegraph  Co.,  98  Mass.  232;  Man- 
vlUe  V.  Telegraph  Co.,  37  Iowa,  214;  True  v. 
Telegraph  Co.,  60  Me.  9;  25  Am.  &  Eng.  Enc. 
Law,  848.  The  complaint  alleges  that  the 
plaintiffs  were  "forced"  to  keep  the  mules  for 
three  months,  by  which  we  understand,  giv- 
ing the  complaint  a  liberal  construction,  that 
they  could  not  sell  the  mules  before  the  ex- 
piration of  that  time;  and  the  complaint  also 
alleges  that  at  the  expiration  of  that  time 
they  were  "forced"  to  sell  at  $77.51,  which 
we  take  to  be  equivalent  to  saying  that  $77.- 
61  was  the  best  price  they  could  obtain.  As 
we  construe  the  complaint.  It  Is  not  demur- 
rable for  failure  to  state  facts  sufficient  to 
constitute  a  cause  of  action,  under  the  prin- 
ciples announced  above.  The  Judgment  of 
the  circuit  court  is  affirmed. 

(B  8.  C.  3SS) 

POWERS  V.  STANDARD  OIL  CO. 
(Supreme  Court  of  South  Carolina.     Oct.  18, 

1898.) 
Injury  to  Kmplotb  —  Evidknos— Objkotiov  - 

COKTBIBOTOBT    NeOLIQESOE— ASSOMP- 

TION  OP  Risk. 

1.  On  the  issue  of  whether  defendant  was 
plaintiff's  employer,  the  fact  that  the  cards, 
bill  heads,  etc.,  used  in  the  business  in  which 
plaintiff  was  employed  were  in  defendant's 
name,  is  admissible. 

2.  Objection  to  testimony  after  it  is  received 
is  too  late. 

3.  One  party  may  introduce  part  only  of 
a  record,  the  other  party  then  bemg  at  liberty 
to  introduce  the  whole. 

4.  An  employ^  injured  by  the  brealdnK  of  a 
rotten  plankway,  along  which  he  was  obliged 
to  walk  in  the  discharge  of  his  duty,  need  not 
show  that  his  employer  owned  the  planks,  bat 
merely  that  it  was  operating  and  conducting 
the  business  in  which  the  plankway  was  pro- 
vided for  the  use  of  its  employes. 

5.  Contributory  negligence  of,  or  assumption 
of  risk  l>y.  an  employe  mjured  by  the  breaking 
of  a  plankway  along  which  he  was  obliged  to 
walk,  is  not  so  clearly  shown  that  the  qnes- 
tion  should  be  taken  from  the  jury,  by  his  testi- 
mony that  he  had,  every  day,  when  crossing  it, 
seen  its  rotten  condition,  and  knew  that  it 
was  in  bad  condition,  and  had  spoken  to  the 
manager  about  it.  who  had  promised  to  have 
it  fixed,  but  that  he  had  to  cross  it  or  lose  hia 
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j*bk  and  thought  it  wonid  cany  Uf  wd^t 
frben  it  broke. 

Appeal  from  common  pleas  drcoit  court 
«f  Richland  county;  X  O.  Klugh,  Judge. 

Action  by  Jerome  W.  Powers  against  the 
Standard  Oil  Company.  Judgment  for  plaln- 
tift.    Defendant  appeals.    Afflimed. 

Mordecai  &  Gadsden,  for  appellant  P.  H. 
Nelson  and  W.  D.  Melton,  for  respondent 

JONES,  J.  This  appeal  is  from  a  Judgment 
on  a  verdict  against  the  defendant  for  dam- 
ages for  personal  injuries  alleged  to  have  been 
sustained  by  plaintiff,  while  in  the  defend- 
ant's employ,  by  reason  of  defendant's  neg- 
ligence in  keeping  an  unsafe,  elevated  plank- 
way,  along  whlcb  plaintiff  was  required  to 
walk  in  the  discharge  of  his  duty  as  employ^, 
which  plankway,  being  rotten,  gave  way  un- 
der plaintiff,  causing  him  to  fall  some  dis- 
tance to  the  ground,  and  resulting  in  the  in- 
juries complained  of. 

The  first  exception  complains  of  error  in  ad- 
mitting in  evidence  the  tickets,  letter  heads, 
bill  beads,  postal  cards,  etc.,  marked  Exhib- 
its "A"  and  "B."  These  cards,  bill  heads, 
etc.,  were  stamped,  "Standard  Oil  Company 
(of  Ky.)."  One  of  the  issues  raised  was 
whether  the  Standard  Oil  Company  of  Ken- 
tucky, defendant  or  the  Standard  Oil  Com- 
pany of  New  Jersey,  employed  the  plaintiff; 
the  defendant  company  contending  that  it 
had  not  employed  plaintiff.  The  plaintlfl 
had  testified  that  he  was  employed  by  the  de- 
fendant, and  to  show  that  defendant  was 
conducting  the  business  at  Columbia,  S.  C., 
where  plaintiff  was  working  and  was  injur- 
ed, after  showing  that  such  or  similar  cards 
and  bill  heads,  etc.,  were  used  in  the  conduct 
of  the  business  in  which  plaintiff  was  em- 
ployed, offered  the  same  in  evidence.  We 
think  the  evidence  was  competent  being  rel- 
evant to  show  who  was  carrying  on  the  busi- 
ness in  which  such  papers  were  used.  But 
even  if  this  were  not  true,  appellant  could 
not  complain  of  the  evidence,  liecause  the  rec- 
ord does  not  disclose  that  it  objected  to  the 
introduction  of  these  papers  at  the  time  they 
were  Introduced.  The  record  does  show  that 
after  the  papers  were  all  received  In  evidence 
without  objection,  appellant'i^  counsel  asked, 
"Does  your  honor  rule  them  competent?"  to 
which  the  court  replied,  "Tes,  sir;  I  think 
they  have  been  sufBclently  proved  to  be  of- 
fered in  evidence  for  whatever  they  are 
worth."  If  this  could  possibly  be  construed 
as  an  objection  to  the  testimony.  It  came  too 
late,  since  the  evidence  had  already  been  re- 
ceived without  objection.  This  is,  not  merely 
technical.  It  is  a  salutary  rule,  which  re- 
quires an  objection  to  testimony  before  it  la 
received,  in  order  to  base  an  exception  for  er- 
ror. 

The  second  exception  assigns  error  In  hold- 
ing that  plaintiff  could  introduce  part  of  a  rec- 
ord from  the  office  of  the  secretary  of  state, 
whereas  be  should  liave  held  that  the  en- 


tire record  must  be  put  in  evidence.  The  rec- 
ord referred  to  was  under  the  act  of  1893, 
declaring  the  terms  on  whlcb  foreign  cor- 
porations may.  carry  on  business  in  South 
Carolina,  and  consisted  of  (1)  a  written  dec- 
laration designating  some  place  within  this 
state  as  the  principal  place  of  business  or 
place  of  location  of  said  corporation  in  this 
state,  at  which  all  legal  papers  may  be  served 
upon  any  officer  or  agent  found  therein;  (2) 
copies  of  Its  charter  and  by-laws;  and  (3) 
a  sworn  statement  showing  the  residence 
and  post-office  address  of  such  corporation, 
the  amount  of  capital  stock,  and  the  names 
and  residences  and  post-office  addresses  of  its 
president  secretary,  and  directors.  The  pa- 
per Introduced  and  received  in  evidence  was 
the  sworn  statement  last  mentioned,  pur- 
porting to  be  that  of  the  "Standard  Oil  Co. 
(of  Ky.)."  It  is  common  and  approved  prac- 
tice in  this  state,  on  proof  and  production  of 
a  record  consisting  of  several  papers,  to  in- 
troduce in  evidence  such  part  thereof  as  may 
be  deemed  relevant  to  the  matter  in  issue. 
The  part  introduced  can  prove  only  what  it 
purports  to  prove  on  Its  face,  and  when  a 
part  of  a  record  has  been  Introduced  by  one 
party  the  whole  may  be  Introduced  by  the 
other  party.  If  he  desires.  The  exception  be- 
fore us  does  not  go  to  the  proof  of  the  record, 
or  its  competency  and  relevancy  as  a  whole, 
but  merely  complains  that  a  part  was  in- 
troduced, instead  of  the  whole.  We  find  no 
error  in  the  niling  complained  of. 

The  third,  fourth,  and  fifth  exceptions  al- 
lege error  in  not  granting  the  motion  for  non- 
suit, in  that  no  competent  testimony  had  been 
Introduced  tending  to  establish  that  the  de- 
fendant company  employed  plalntifi,  or  tiuit 
the  planks  which  were  alleged  to  be  rotten 
and  unsound  were  the  property  of  the  de- 
fendant The  plaintiff  e^resgly  testified  that 
at  the  time  he  received  the  injury  he  was 
working  for  the  Standard  Oil  Company  of 
Kentucky;  and,  as.  already  referred  to  in 
considering  the  first  exception,  evidence  wa& 
introduced  tending  to  show  that  the  defend- 
ant was  conducting  the.  business  in  the  pros- 
ecution of  wliicli,  as  employ^,  plaintiff  was  in- 
jured. It  was  not  necessary  to  prove .  that 
defendant  was  owner,  of  the  planks,  the  un- 
sound condition  of  which  it  was  alleged  caus- 
ed the  injury.  It  was  sufficient  to  prevent  a 
nonsuit  to  offer  some  evidence  tending  to 
show  that  defendant  was  operating  and  con- 
ducting the  business  In  which  the  plankway 
was  provided  for  the  use  of  its  servants  In 
their  employment  There  was  no  error  in  re- 
fusing the  nonsuit  on  these  grounds. 

The  sixth  exception  alleges  error  In  not 
granting  the  nonsuit  on  the  ground  that 
plaintiff,  testified  that  lie  knew  of  the  patent 
defect  in  the  planks,  and  that  he  voluntarily, 
assumed  the  risk.  i;he  testimony  touching 
this  matter  referred  to  by  appellant  is  as  fol- 
lows: "Q.  Did  you  notice  the  rotten  condition 
of  that  plank  tliat  morning?  A.  Had  l>eeu 
noticing  it  every  morning.    Q.  Did  you  state 
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to  Mr.  Mundy  you  wonld  give  up  your  job, 
rattaer  than  go  across  that  plank?  A.  No, 
sir.  Q.  You  knew  It  was  rotten?  A.  1  knew 
it  was  In  bad  condition.  Q.  You  took  the  risk 
when  you  went  on  It?  A.  I  had  to  do  it  It 
was  necessity  with  me.  Q.  Why?  A.  Bread 
and  meat  Q.  You  would  hare  lost  your  Job 
if  you  had  refused  to  go  on  It?  A.  Yes,  sir." 
The  plaintiff  also  testified  that  in  July,  pre- 
vious to  the  day  he  received  the  injury,  which 
was  July  26th,  he  had  called  the  attention  of 
the  manager  to  the  fact  that  the  plankway 
was  dangerous,  and  that  the  manager  prom- 
ised to  have  it  fixed;  that  he  crossed  the 
plankway  every  day  until  the  26th  of  July; 
and  that  on  that  day  he  thought  it  would  car^ 
ry  his  weight.  In  reference  to  the  motion  for 
nonsuit  on  this  ground,  the  circuit  judge  rul- 
ed that  "contributory  negligence  is  a  matter 
for  the  Jury."  The  answer  of  the  defend- 
ant set  up  the  defense  of  contributory  negli- 
gence. The  testimony  of  the  plaintiff  did  not 
admit  or  so  clearly  establish  the  defense  as  to 
render  a  nonsuit  proper  under  the  rule  stated 
in  Pool  ▼.  Railroad  C!o.,  23  S.  C.  288,  and 
Slater  v.  Railway  Co.,  29  S.  C.  100,  6  S.  E. 
036.  The  ruling  of  the  circuit  court  Is  sus- 
tained by  the  cases  of  Lasure  y.  Manufac- 
turing C!o.,  18  S.  C.  281,  Farley  v.  Veneer 
Co.  (S.  0.)  28  8.  B.  197,  and  Parker  t.  Rail- 
road Co.,  48  S.  C.  384,  26  S.  B.  669,  where  the 
rule  is  stated  that  it  is  a  question  for  the 
jury  to  determine  whether  a  servant  is  guilty 
of  contributory  negligence  because  he  remains 
In  the  service  of  his  master  after  he  has 
knowledge  of  defects  In  the  machinery  or  ap- 
pliances with  which  he  is  furnished  to  work. 
The  seventh  exception  complains  that  the 
circuit  Judge  In  his  ruling  above  Ignored  the 
distinction  between  contributory  negligence 
and  the  voluntary  assumption  of  risk  by  the 
plaintiff,  and  in  not  nonsuiting  plaintiff  on 
the  evidence  submitted  on  that  point  Wheth- 
er plaintiff  voluntarily  assumed  the  risk  after 
knowledge  of  the  defect  was,  .like  the  matter 
of  contributory  negligence,  a  question  for  the 
jury,  unless  the  evidence  by  plaintiff  is  so 
clearly  one  way  as  not  to  admit  of  any  other 
construction  than  that  the  plaintiff  did  as- 
sume the  risk  after  knowledge  of  the  defect 
As  stated  in  Hooper  v.  Railroad  Co.,  21  B. 
O.  S47:  "An  employs  may  waive  the  right  to 
exact  of  his  employer  such  appliances  as  the 
law  in  Its  strictness  might  require;  and  aa  a 
general  rule  the  acceptance  of  service,  or  re- 
maining in  the  service  without  complaint,  aft- 
er full  iLuowledge  of  a  permanent  patent 
defect  amounts  to  such  waiver  aa  to  that  par- 
ticular defect"  In  this  case  the  circuit  judge 
could  not  say  that  plaintiff's  evidence  estab- 
lished such  a  waiver  so  dearly  as  not  to  ad- 
mit of  a  contrary  view.  There  was  evidence, 
as  stated,  that  defendant  through  Its  man- 
ager, had  been  notified  of  the  defective  plank- 
way, and  had  promised  to  repair  it  A  prom- 
ise by  the  master  to  remedy  a  defect  tends 
to  rebut  the  inference  of  waiver  of  the  defect 
by  the  servant's  remaining  in  the  master's 


service  after  knowledge.  If  the  servant  con- 
tinued in  discharge  of  his  duties,  relying  on 
the  master's  promise  to  remove  a  defect  be 
could  not  be  said  to  have  waived  such  defect 
The  Jury  was  the  proper  tribunal  to  determine 
this  question  in  this  case.  The  Judgment  of 
the  circuit  court  is  afSrmed. 


(S3  S.  C.  350} 

GAIN  et  sL  v.  GAIN  et  aL 

(Snpreme  Court  of  South  Carolina.     Oct  18, 
1888.) 

Oo-TBItAKTS— ACCOUNTINO — AdTAHOBMBXTS. 

1.  Where  one  is  accountable  for  rents  and 
profits  of  land,  and  does  not  show  what  he 
received,  evidence  of  rental  value  is  admissi- 
ble. 

2.  Rents  and  profits  received  by  the  occupy- 
ing tenant  should,  in  an  accounting  by  the  co- 
tenants,  be  regarded  as  paid  pro  tanto  by  the 
increased  valne  imparted  to  the  premises  by 
his  improvements. 

3.  Where  one  co-tenant  cultivates  the  land, 
and  the  others  occupy  with  him  the  common 
dwelling,  and  receive  their  support  from  the 
product  of  the  farm,  what  vxey  so  receive 
should  'be  considered  on  an  accounting,  though 
the  cultivating  tenant  is  the  father  of  the  oth- 
ers, who  are  minors. 

4.  A  vested  remainder  in  real  estate  is  the 
aubject  of  advancement. 

5.  The  value  of  an  advancement  conristing 
of  a  vested  remainder  in  real  estate,  is,  in 
the  absence  of  extreme  youth  or  old  age  of  ths 
life  tenant  one-half  the  value  of  the  fee. 

6.  Where  one  makes  an  advancement  to  his 
children  by  his  second  wife  of  the  remainder 
in  land,  worth  $1,600,  after  life  estate  of  such 
wife,  it  will  be  considered  none  the  less  an  ad- 
vancement because  said  wife  furnished  $000 
of  the  purdiase  money,  on  the  agreement  that 
it  should  be  conveyed  to  them  as  it  was,  but 
valne  thereof  will  be  computed  on  the  basis 
of  the  fee  being  worth  only  $1,000. 

Appeal  from  common  pleas  circuit  court  of 
Florence  county;   Bmest  Gary,  Judge. 

Action  by  Charlton  W.  Gain  and  othas 
against  Hattie  C,  Coin,  in  her  own  right  and 
as  administratrix  of  T.  O.  Cain,  deceased,  and 
others.  From  the  Judgment,  ^alntiffs  ap- 
peal   Modified. 

Wlllcox  &  Wlllcoz,  for  appellants.  Woods 
&  Shipp  and  J.  P.  McNeill,  for  ^>peUee8. 

JONES,  J.  Plaintiffs  bring  this  action  for 
partition  of  land,  an  accounting  for  rents  and 
profits,  and  to  have  certain  of  the  defendants 
account  for  advancements.  Sarah  E.  Oaln 
died  Intestate  in  June,  1883,  seised  of  one  of 
the  tracts  of  land  described  In  the  complaint, 
leaving  as  her  heirs  at  law  her  husband,  T. 
G.  Gain,  and  the  plaintiffs  Charlton  and  Sallle 
Gain,  her  children.  T.  C.  Cain  and  the  plain- 
tiffs, who  are  still  minors,  lived  on  and  re- 
ceived their  support  from  the  land  until  Feb- 
ruary, 1888,  when  T.  0.  Coin  married  the  de- 
fendant Hattie  0.  Gain.  The  family.  Includ- 
ing the  plaintiffs,  continued  to  reside  on  tb» 
place,  and  to  derive  their  support  therefrom, 
until  the  death  of  T.  0.  Gain,  In  1896.  Hat 
tie  C.  Cain  became  administratrix  of  T.  C. 
Gain.    Four  of   the   defendants   are   minot 
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cblldren  of  T.  C.  Oaln  by  his  second  wife, 
Hattle.  A  few  days  before  his  death  T.  0. 
Cain  conveyed  a  tract  of  land  said  to  be 
worth  $1,600  to  his  wife,  HatUe  C.  Cain,  for 
life,  and  at  her  death  to  her  said  four  child- 
ren. Plaintiffs  now  seek  an  accounting  by 
the  administratrix  of  T.  C.  Cain  for  rents  and 
profits  of  the  tract  inherited  from  Sarah  E. 
Cain,  from  the  death  of  Sarah  B.  Oaln,  hi 
1883,  to  the  death  of  T.  0.  Oaln,  In  1896,  and 
an  accounting  by  the  four  children  of  Hattle 
C.  Cain  for  the  ralne  of  this  estate  In  re- 
mainder in  the  tract  conveyed  to  them  by  T. 
G.  Cain  Just  before  his  death. 

The  special  referee  to  whom  the  case  was 
referred  held  the  administratrix  accountable 
for  two-thirds  of  the  rents  and  profits  re- 
ceived by  T.  C.  Cain  for  12  years,  at  $90  per 
year,  that  sum,  according  to  the  testimony, 
being  about  the  rental  value  of  the  premises. 
In  reaching  this  result,  the  referee  admitted 
and  considered  the  testimony  as  to  the  rental 
value  of  the  land.  The  circuit  court  held 
that  the  referee  erred  in  this,  and  that  be 
should  have  held  the  administratrix  account- 
able for  only  the  value  of  the  rents  and  profits 
actually  received.  We  think  the  circuit  court 
misunderstood  the  ruUng  of  the  referee  In 
this  regard,  as  the  referee's  report  clearly 
BbowB  that  he  held  the  administratrix  of  the 
occupying  tenant  accountable  only  for  rents 
and  profits  received.  The  evidence  as  to  the 
rental  value  of  the  premises  occupied  and 
cultivated  was  admitted  and  considered  mere- 
ly as  tending  to  establish  the  value  of  the 
rents  and  profits  received,  in  the  absence  of 
any  definite  showing  by  the  administratrix 
as  to  the  actual  receipts.  Under  such  cir- 
cumstances, the  evidence  was  admissible.  If 
the  occupying  tenant  wishes  to  limit  his  ac- 
countability to  rents  and  profits  actually  re- 
ceived, It  Is  his  privilege  to  show  what  he  has 
received;  but,  If  be  Is  unwilling  or  tmable  to 
aiake  such  showing,  it  la  competent  to  show, 
by  speculative  testimony,  what  he  has  prob- 
ably received.  Under  ordinary  conditions.  It 
l8  probable  that  a  fair  rental  value  of  prem- 
ises will  closely  approximate  the  value  of 
rents  received  in  case  of  a  lease  to  third  per- 
sons, or  the  value  of  the  net  profits  received. 
In  case  the  occupying  tenant  cultivates  the 
land  himself  and  takes  and  appropriates  the 
products  thereof. 

We  agree,  however,  with  the  circuit  court 
In  holding  that  the  referee  erred  In  charging 
the  occupying  tenant  with  $1,060  as  the 
amount  of  rents  and  profits  received.  It  is 
true  this  sum  represents,  the  rental  value  of 
the  premises  for  12  years,  as  estimated  by 
several  witnesses;  but  it  also  appeared  In 
evidence  that  this  rental  value  was  due  in 
part,  at  least,  to  the  fact  that  T.  O.  Cain,  the 
occupying  tenant,  had  made  Improvements 
on  the  common  property,  clearing  some  18 
acres,  building  bams,  etc.  At  an  early  pe- 
riod In  this  state  the  rule  was  stated  to 
be  that  the  occupying  tenant  was  liable  for 
the  rents  and  profits  received  of  so  much  of 


the  premises  as  was  capable  of  producing 
rent  at  the  time  he  took  possession,  but  was 
not  liable  for  what  was  rendered  capable  by 
his  labor;  so  that  hk  was  not  charged  with 
rents  and  profits  received  from  land  cleared 
and  put  in  cultivation  during  his  occupancy. 
Thompson  V.  Bostlck,  1  McMul.  Eq.  75;  Han- 
cock V.  Day,  Id.  G9;  Holt  V.  Robertson,  Id.  475; 
Volentine  v.  Johnson,  1  Hill,  Eq.  49.  This 
was  upon  the  theory  that  as  the  occupying 
tenant  could  not,  aa  matter  of  right,  charge 
for  improvements  made  without  the  consent 
of  his  co-tenants.  It  would  be  inequitable  to 
charge  him  with  rents  and  profits  resulting 
therefrom.  But  the  rule  is  now  established 
in  this  state  that,  in  an  equitable  accounting 
for  rents  and  profits,  the  occupying  tenant 
may  be  allowed  as  a  set-ofF  against  rents 
and  profits  received,  not  the  cost  of  the  lm< 
provements  made  by  him,  but  the  increased 
value  of  the  premises  resulting  from  such 
improvements,  provided  the  circumstances 
are  such  as  to  render  it  an  obvious  hardship 
to  deprive  him  of  It,  and  provided,  further, 
that  the  allowance  for  such  improvements 
may  be  made  consistently  with  the  equity  of 
the  co-tenant  Johnson  v.  Harrelson,  18  S. 
a  004;  Buck  v.  Martin,  21  8.  C.  592;  John- 
son V.  Pelot.  24  S.  O.  264.  In  such  equitable 
accounting,  "the  rents  and  profits  shall  Ije 
regarded  as  paid  and  discharged  pro  tanto 
by  the  Increased  value  which  may  have  been 
Imparted  to  the  premises  by  the  Improve- 
ments." Sutton  V.  Sutton,  26  S.  0.  38,  1  S. 
E.  19,  quoted  with  approval  In  Tribble  v. 
Poore,  28  8.  0.  565,  6  S.  E.  677.  WhUe  the 
testimony  does  not  show  Bpeciflcally  the 
value  of  the  improvements,  there  was  gen- 
eral testimony  by  Mrs.  Cain  to  the  effect 
that,  after  supporting  the  family.  Including 
the  plaintiffs,  T.  C.  Cain  put  what  money  he 
made  back  on  the  place  in  improvements, 
fertilizing,  building  barns,  etc.  The  referee 
erred  in  not  ascertaining  tite  value  which  the 
Improvements  imparted  to  the  premises,  and 
in  not  deducting  the  same  from  the  rents 
and  profits  actually  received  by  T.  C.  Cain. 
In  this  connection  the  referee  should  ascer- 
tain and  report  what  amount  of  the  rents 
and  profits  T.  0.  Cain  received,  took,  or  ap- 
propriated in  excess  of  his  share.  The  testi- 
mony shows  that,  while  T.  0.  Cain  cultivated 
the  tillable  land,  yet  the  plaintiffs  occupied 
with  him  the  common  dwelling  house,  and  re- 
ceived their  support  from  the  products  of  the 
farm.  The  referee  seemed  to  think  that,  since 
it  is  the  duty  of  a  father  to  support  his  minor 
children,  no  account  should  be  taken  of  so 
much  of  the  farm  products  as  went  to  the  sup- 
port of  the  plaintiffs;  but  this  case  is  not  one 
involving  the  liability  of  a  father  to  support 
his  minor  children,  but  Is  an  equitable  ac- 
counting for  rents  and  profits  received  among 
co-tenants,  and  It  would  be  Inequitable  to 
make  the  father,  under  the  circumstances  of 
this  case,  account  for  the  whole  rents  and 
profits  of  the  farm  as  received  by  him,  when 
the  children  resided  with  him  as  a  family 
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on  the  common  property,  and  received  their 
support  therefrom.  The  land  held  In  com- 
mon seems  to  have  been  the  main,  If  not  sole, 
reliance  fo^  the  support  of  the  family.  But 
whatever  of  the  rents  and  profits  T.  C.  Cain 
received  and  appropriated  to  himself  In  ex- 
cess of  his  share,  to  the  exclusion  of  plain- 
tiffs, he  should  account  for.  By  the  common 
law,  one  tenant  In  common,  In  the  absence 
of  an  agreement,  express  or  Implied,  could 
not  require  his  co-tenant  to  account  for  re- 
ceiving more  than  his  share  of  the  rents  or 
use  of  the  common  proper^.  But  by  St  4 
Anne,  c  16,  J  27,  one  co-tenant  was  allowed 
an  account  against  his  co-tenant  "for  receiv- 
ing more  than  comes  to  his  Just  share  or  pro- 
portion." The  courts  of  England  and  many 
of  the  states  of  this  Union  have  held  that  this 
statute  Is  confined  to  cases  where  rents  have 
been  received  from  a  third  person,  and  has  no 
application  to  cases  wherein  the  occupying 
tenant  has  cultivated  the  land  and  appropri- 
ated to  himself  the  products.  Hence  author- 
ities elsewhere  are  numerous  to  the  effect 
that  an  occupying  tenant  Is  not  liable  to  ac- 
count to  his  co-tenant  for  the  products  of 
the  common  property  which  he  appropriates 
to  his  own  use.  See  3  Shars.  &  B.  Lead.  Cas. 
Real  Prop.,  08,  note  to  Griswold  v.  Johnson, 
and  Bote  to  Ward  v.  Ward  (W.  Va.)  52  Am. 
St  Rep.  926  (s.  c  21  S.  B.  746).  But  the 
courts  of  equity  In  this  state  five  relief  to 
co-tenants  beyond  the  statute  of  Anne  or 
statutes  of  similar  huport  It  Is  the  settled 
law  of  South  Carolina  that  the  occupyhig  ten- 
ant Is  not  only  liable  to  account  for  rents  of 
the  common  property  received  from  others  In 
excess  of  bis  share,  but  In  case  be  cultivates 
or  uses  the  common  property  In  excess  of  his 
share,  and  takes  or  appropriates  the  proceeds 
or  use,  he  Is  accountable  to  his  co-tenant  for 
the  net  profits  arising  from  such  use.  This 
is  the  rule  of  accountability  when  the  posses- 
sion of  the  occupying  tenant  is  not  tortious. 
When,  however,  his  possession  Is  tortious,  he 
Is  chargeable  with  what  he  actually  received, 
viz.  the  rental  value.  Jones  v.  Massey,  14 
S.  C.  309;  Thomson  v.  Peake,  38  S.  0.  454, 
17  S.  E.  45,  725. 

But,  to  make  the  rule  stated  applicable  to 
the  present  case,  where  the  co-tenants  all  oc- 
cupy the  dwelling  house  of  the  common  prop- 
erty and  all  receive  their  support  from  the 
proceeds  of'  the  farm,  It  should  be-  shown 
that  T.  0.  Cain  appropriated  to  himself  more 
than  his  share  of  the  proceeds  of  the  farm, 
and  for  that  excess  he  should  account  Un- 
der the  authorities  In  this  state,  to  take  the 
net  profits  arising  from  t^e  occupying  ten- 
ant's cultivation  of  more  than  his  share  of 
the  common  property  la  to  receive  the  "rents 
and  profits"  thereof.  Jones  t.  Massey,  supra; 
Thompson  y.  Bostlck,  supra.  But,  In  every 
caM  where  the  possession  of  the  occupying 
tenant  Is  not  tortious,  It  is  essential  that  the 
occupier  take  or  receive  more  than  his  Just 
•hare  of  the  proceeds  or  products  of  the 
common  property,  In  order  to  render  him  lia- 


ble to  account  to  his  co-tenant  In  the  absence 
of  agreement,  express  or  Implied. 

As  to  the  matter  of  advancements:  The 
circuit  court  ought  to  have  ruled  on  thl.« 
question,  but  did  not  The  referee  decided 
against  the  claim  for  advancements.  He 
held  that  "no  advancement  has  been  shown 
for  the  purpose  of  this  case.  A  future  interest 
to  the  children  16  only  shown,  and  which  they 
may  never  actually  enjoy.  The  life  tenant 
has  been  given  only  a  life  estate.  The  na- 
ture of  the  estate  conveyed  and  the  estate 
descend  are  so  different  that  I  know  of  no 
rule  by  which  to  determine  the  value  of  the 
alleged  advancement  Advancements  are 
purely  statutory,  and  I  have  been  furnished 
no  authority  for  applying  by  analogy  the  rule 
for  estimating  dower  Interest  Besides,  a 
large  part  of  the  original  purchase  money 
was  furnished  by  the  life  tenant  on  condition 
of  this  conveyance  to  herself  and  children." 
We  do  not  think  the  claim  for  advancements 
can  be  rejected  on  the  grounds  stated  by  the 
referee,  and,  as  the  case  must  go  back  to 
the  referee,  the  question  of  advancements 
must  also  be  considered  by  him. 

A  vested  ronalnder  in  real  estate  U  clear- 
ly the  subject  of  an  advancement  for,  while 
the  possession  is  in  futuro,  such  a  remainder 
Is  a  present  and  fixed  Interest  in  the  seisin 
and  property.  Hughey  v.  Eichelberger,  Jl  S. 
C.  36;  1  Am.  &  Eng.  Enc.  Law  (2d  Ed.) 
766.  In  the  case  of  Hughey  r.  Eichelberger, 
supra,  where  the  donor  reserved  the  right  to 
use,  occupy,  and  enjoy  the  land,  and  even 
to  revoke  the  gift,  the  land,  on  the  c^eath  of 
the  donor  Intestate,,  was  held  to  be  an  ad- 
vancement In  this  case  there  is  no  contin- 
gency which  might  defeat  the  estate  gives 
the  children  In  remainder.  Such  an  estate. 
being  the  subject  of  advancement  Is,  of 
course,  capable  of  valuation.  The  value  of 
the  estate  in  remainder  is  the  difference  be- 
tween the  value  of  the  estate  In  fee  and  the 
value  of  the  life  estate.  In  the  absence  of 
the  adoption  In  this  state  of  any  table  of 
life  annuities,  we  see  no  good  reason  why  the 
rule,  which  experience  has  approved,  of  as- 
sessing the  one-sixth  of  the  fee-simple  value 
of  the  estate  In  moaey  in  lieu  of  the  widow's 
dower  or  life  estate  In  one-third,  mdy  not  be 
adopted  In  estimating  as  an  advancement  the 
value  of  an  estate  In  remainder  after  a  life 
estate.  If  a  life  estate  in  one-third  is  valued 
at  one-sixth  of  the  whole,  then  a  life  estate 
in  the  whole  or  any  definite  part  may  be 
valued  at  one-half  its  fee-simple  value. 
Hence  an  estate  in  remainder  after  a  life 
estate  may  be  valued  at  one-half  of  the  fee- 
simple  value  of  the  whole.  It  may  be.  In  es- 
timating the  value  of  the  life  estate,  as  Judge 
Nott  said  In  Wright  r.  Jennings,  1  Bailey, 
280,  in  reference  to  assessing  one-elxth  of  the 
fee-simple  value  in  lieu  of  dower,  that  "in 
extreme  cases,  of  youth  on  the  one  hand,  or 
of  age  and  infirmity  on  the  other,  something, 
more  or  less,  according  to  circumstances,  ma; 
be  allowed."    It  might  be  more  scientific  to 
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bare  a  rale  based  on  life  expectandes  and 
tables  of  ann^iltlea,  but.  In  the  absence  of  leg- 
islation, we  prefer  to  follow  the  rule  above 
stated,  which  Is  simple,  easy  of  application, 
and  approximately  Just 

In  reference  to  the  fact  that  the  life  tenant 
furnished  $600  of  the  money  with  which  T. 
C.  Cain  originally  purchased  the  land  under 
an  agreement  that  T.  C.  Cain  would  con- 
vey the  land  to  her  and  her  children,  we 
would  say  that  this  ought  not  to  control  in 
determining  whether  there  was  any  advance- 
ment at  all.  The  consideration  expressed  in 
the  deed  to  Hattie  C.  Cain  and  children  was 
fl,600,  no  part  of  which  was  paid  by  the 
grantees,  excet>t  as  the  $600  originally  fur- 
nished by  Hattie  C.  Cain  may  be  regarded 
as  entering  into  that  consideration.  The  re- 
maining $1,000  of  the  original  purchase  mon- 
ey was  paid  by  T.  C.  Cain,  and  if  there  was 
an  understanding,  as  Mrs.  Cain  testifies,  that 
the  land  was  to  be  conveyed  to  her  and  the 
children  In  the  manner  It  was  done,  then 
T.  C.  Cain  Intended  to  make  provision  for 
the  children  In  the  land  when  he  bought  it, 
and  this  intention  he  carried  out  in  the  deed 
executed  a  few  days  before  his  death.  Hav- 
ing died  Intestate,  if  he  had  not  conveyed  this 
land  as  he  did,  It  would  have  been  distribu- 
table among  all  his  heirs  at  law,  subject,  at 
most,  to  a  resulting  trust  In  favor  of  Hattie 
C.  Cain  to  the  extent  of  the  purchase  mon- 
ey furnished  by  her.  The  testimony  shows 
that  the  original  purchase  price  of  the  land 
was  $1,600,  and  that  the  land  was  worth  that 
sum.  If,  therefore,  Hattie  C.  Oaln  furnish- 
ed six-sixteenths  of  the  purchase  money  on 
condition  of  a  conveyance  to  herself  and  chil- 
dren, all  the  claims  of  equity  as  to  the  money 
furnished  by  her  may  be  met  by  regarding 
the  value  of  the  remainder  in  ten-sixteenths 
of  the  land  as  the  value  of  the  advancement 
to  the  four  children  by  T.  C.  Cain  from  his 
own  estate,  for  which  they  should  account 
According  to  our  statute  and  decisions  there- 
on, the  value  of  an  advancement  must  be  es- 
timated at  the  time  of  the  death  of  the  In- 
testate, relation  being  had  to  Its  condition  at 
the  time  of  the  gift  The  judgment  of  the 
circuit  court  to  modified  so  as  to  recommit 
the  case  to  the  referee  to  take  the  account- 
ing, and  determine  the  question  as  to  ad- 
vancement, with  the  principles  herein  an- 
nounced. 


<ES  S.  C.  164) 

MILLBR  et  at.  v.  SOITTHBRN  LAND  & 
LUMBER  CO.  et  aL 

(Supreme  Court  of  South  Candina.     Oct  18^ 

1898.) 

RsosiTBBs— ImoLVBHOT— Bxoamoa. 

LAn  exception  claiming  that  the  order  ap- 

Sointing  a  receiver,  on  the  facts  proved  and 
ecided,  was  illegally,  improvidently,  and  er- 
roneously made,  is  not  too  general;  tjie  record 
showing  the  facts  proved  and  decided. 

2.  The  appointment  of  a  receiver,  authorised 
by  Code,  i  26Q.  aulid.  4,  "when  a  corporation 


is  insolvent  or  in  Imminent  danger  of  insolven- 
cy," is  improperly  made:  the  assets  of  the  cor- 
poration being  three  times  its  stated  indebted- 
ness, though  it  is  also  Indebted  to  its  officers 
in  an  amount  not  shown;  it  being  shown  thut, 
instead  of  its  property  being  seriously  depi*e- 
ciated,  large  additions  have  recently  been  made 
to  it;  and  it  not  appearing  that  it  is  in  any 
way  Gndeavoring  to  dispose  of  its  property 
with  intent  to  hinder,  delay,  or  defraud  its 
creditors. 

3.  A  receiver  sbonid  not  be  appointed  on  ap- 
plication of  one  who  has  been  tendered  the 
amount  due  him;  the  appointment  being  oppos- 
ed by  the  other  creditors. 

Appeal  from  common  pleas  circuit  court  of 
Hampton  county;  James  Aldrich,  Judge. 

Action  by  F.  J.  Miller  and  another,  trading 
under  the  firm  name  of  Miller,  Nixon  &  Co., 
against  the  Southern  Land  &  Lumber  Compa- 
ny, a  corporation.  Wood  Bros.,  creditors  of 
the  corporation,  were,  on  their  petition,  made 
defendants;  and,  a  receiver  for  the  corporation 
having  been  appointed  on  their  motion,  said 
corporation  appeala.    Reversed. 

Wm.  T.  Gary,  for  appellants.  W.  8.  Til- 
llnghast  and  W.  B.  Smith,  for  respondent  Wood 
Bros.  B.  F.  Warren,  for  respondents  MUler. 
Nixon  &  Co. 

JONES,  J.  This  appeal  is  from  an  order 
appointing  a  receiver  of  the  property  of  the 
Southern  Land  &  Lumber  Company,  made  on 
the  application  of  Wood  Broa,  defendants, 
and  creditors  of  said  company.  The  grounds 
of  appeal  are:  (1)  That  the  circuit  Judge 
erred  in  his  conclusion  of  law  to  the  effect 
"that  under  Code,  t  265,  subd.  4,  and  the  law 
generally  upon  this  subject  the  plaintiffs 
(rather,  Wood  Bros.,  and  the  creditors  rep- 
resented by  them)  are  entitled  to  the  relief 
asked  for;  1.  e.  the  appointment  of  a  receiver 
of  the  proi)erty  and  assets  of  said  corpora- 
tion. (2)  That  the  Southern  Land  &  Lum- 
ber Company  also  excepts  to  said  conclusions 
of  law  generally,  in  that  upon  the  facts 
proved  and  decided  therein,  the  movants 
were  not  entitled  to  an  order  for  the  appoints  - 
ment  of  a  receiver,"  etc.;  "and  the  order  ap- 
pointing such  receiver  was  Illegally,  improvi- 
dently, and  erroneously  made,  and  the  same 
should  be  set  aside." 

Respondents  contend  that  the  exceptions 
are  too  general.  This  point  may  be  well 
taken  as  to  the  first  exception,  but  the  sec- 
ond exception  is  not  obnoxious  to  that  objec- 
tion. It  complains  that  the  order  appointing 
the  receiver,  upon  the  facts  proved  and  de- 
cided, was  Illegally,  improvidently,  and  er^ 
roneously  made.  The  record  shows  the  facts 
proved  and  decided.  It  appears  that  the 
Southern  Land  &  Lumber  Company  Is  a  cor- 
poration; that  Wood  Bros,  are  creditors 
thereof,  as  It  seems,  to  the  amount  of  $46.64; 
that  an  officer  of  the  said  corporation  tender- 
ed to  Wood  BnMk  the  amount  due,  but  that 
Wood  Broa  declined  to  receive  the  same;  that 
only  Wood  Bros,  of  the  creditors  have  been 
made  parties  to  the  suit  and  to  the  motion 
for  the  appointment  of  a  receiver:  that  the 
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plaintiffs  MUler,  Nixon  &  Co.,  with  otber 
creditors  of  tbe  corporation,  joined  In  a  writ- 
ten request  to  the  court  that  a  receiver  be 
not  appointed  at  the  hearing;  that  the  entire 
indebtedness  of  the  corporation,  excepting 
some  amounts  due  to  the  officers  of  said  cor- 
poration, which  were  not  stated,  was  $8,- 
810.31;  tliat  the  real  estate  of  the  corporation 
which  was  assessed  for  taxation  amounted  to 
$20,000,  consisting  of  about  10,000  acres  of 
pine  lands,  and  the  personal  property  of  the 
corporation  was  assessed  for  taxation  at  $11,- 
170;  that,  after  the  last  tax  return,  $8,000  of 
machinery,  etc.,  had  been  added  to  tbe  cor- 
poration's plant;  that  the  yalue  of  the  cor- 
poration's assets,  as  alleged  by  Wood  Bros, 
and  fixed  by  the  court,  was  $25,000.  In  the 
return  of  the  corporation,  showing  why  a  re- 
ceiver should  not  be  appointed,  it  is  stated 
"that  while  it  is  true  that  there  is  consider- 
able Indebtedness  of  said  company  which  is 
past  du6  and  unpaid,  which  fact  may  consti- 
tute a  technical  case  of  insolvency.  It  is  also 
true  that  said  defendant  owns  an  amount  of 
property  in  this  state,  consisting  of  lands, 
lumber,  sawmills,  machinery,  mnles,  wagons, 
and  other  property,  largely  in  excess  of  all  its 
Indebtedness  due  and  to  become  due,  and  is 
abundantly  able  to  discharge  all  of  Its  obli- 
gations of  every  Und."  The  circuit  Judge 
held  that  the  defendant  corporation  "is  either 
insolvent,  or  in  Imminent  danger  of  insolvency. 
In  the  law,  tbe  defendant  is  insolvent;  and, 
as  the  debts  due  to  the  officers  are  not  stated, 
it  may  be  in  fact  and  hopelessly  so.  It  seems 
to  me  that  under  Code,  i  265,  subd.  4,  and  tbe 
law  generally  upon  this  subject,  the  plaintiffs 
(rather,  Wood  Bros.,  and  the  creditors  repre- 
sented by  them)  are  entitled  to  the  relief 
asked  for."  The  circuit  judge  evidently  con- 
sidered that  Wood  Bros,  were  entitled  to  the 
order  appointing  a  receiver  because,  in  his 
opinion,  the  conditions  mentioned  in  section 
265,  sul>d.  4,  of  the  Oode  had  been  met  It  is 
there  provided  tliat  a  receiver  may  be  ap- 
pointed by  a  judge  of  the  circuit  court,  ei- 
ther in  or  out  of  court,  "(4)  when  a  corpo- 
ration •  •  •  is  insolvent  or  in  imminent 
danger  of  insolvency,"  etc.  Whatever  may 
be  the  definition  of  "Insolvency"  as  held  in 
other  jurisdictions.  In  this  state  insolvency 
is  that  condition  of  a  debtor  when  his  en- 
tire property  and  assets  are  insufficient  to 
pay  his  debts.  Akers  v.  Rowan,  83  S.  C. 
470,  12  S.  E.  105;  Mitchell  v.  Mitchell,  42 
S.  C.  483,  20  S.  B.  409.  We  are  quite  pre- 
pared to  adopt  the  definition  of  "insolven- 
cy" as  given  in  the  recent  bankrupt  act  of 
congress,  wherein  it  is  provided  that  "a  per- 
son shall  be  deemed  insolvent  whenever 
the  aggregate  of  his  property  exclusive  of 
any  property  which  he  may  have  convey- 
ed, transferred,  concealed  or  removed,  or  per- 
mitted to  t>e  concealed  or  removed,  with  In- 
tent to  defraud,  hinder  or  delay  his  creditors, 
shall  not  at  a  fair  valuation  be  sufficient  In 
amount  to  pay  his  debts."  It  is  clear  that 
under  this  definition  of  "insolvency"  tbe  de- 


fendant corporation  was  not  at  the  bearing 
shown  to  be  insolvent.  Nor  do  we  think  tbe 
facts  shown  warranted  the  conclusion  that 
the  corporation  was  in  Imminent  danger  of  lOr 
solvency.  The  assets  of  the  corporation,  as 
shown,  were  about  three  times  the  stated  in- 
debtedness, and  there  was  no  showing  that 
the  corporation's  property  was  seriously  de- 
preciated; but,  on  the  contrary,  it  was  shown 
that  large  additions  had  recently  been  made 
to  tbe  plant  Nor  did  the  circuit  judge  find 
that  the  corporation  was  in  any  way  endeav- 
oring to  dispose  of  its  property  with  intent 
to  Iilndar,  delay,  or  defraud  its  creditors.  The 
showing  made  did  not  warrant  the  appoint- 
ment of  a  receiver.  While  a  court  of  equity. 
In  proper  cases,  has  the  power  to  place  a 
debtor's  property  in  the  hands  of  a  receiver, 
this  power  should  be  exercised  with  great 
caution,  lest  the  injury  thereby  caused  be  far 
greater  than  the  bijury  sought  to  be  averted. 
The  movants  in  this  case  were  threatened 
with  no  loss  which  rendered  a  receivership 
necessary.  Having  been  tendered  the  amount 
due  them,  and  refused  it,  we  do  not  think 
their  clamor  for  so  severe  a  remedy  should 
be  heeded;  and  we  fall  to  see  how,  in  this 
proceeding.  Wood  Bros,  represent  anybody 
bat  themselves.  The  order  appointing  a  re- 
ceiver in  this  case  is  reversed. 


(SS  S.  C.  3M) 

JBNNINGS  V.  HARE  et  aL 

(Supreme  Court  of  South  Qirolina.    Oct  21, 
1898.) 
MoRTOAOis — Costs— PsRSONAL  Ltabiutt. 
Under  an  order  of  court,  in  a  foreclosure 
action,  providing  tor  the  pavment  of  the  costs 
of  the  action,  together  with  the  expenses  oC 
the  sale,  out  of  the  proceeds  of  the  sale,  and 
adjudging  that  defendant  shoald  not  be  liabla 
to  a  judgment  for  any  deficiency  after  the  ap- 
plicaUon  of  the  proceeds,  no  judgment  for  the 
costs  of  the  action  can  be  entered  against  de- 
fendant Individually. 

Appeal  from  common  pleas  circuit  court  of 
Greenville  county;    Ernest  Oary,  Judge. 

Action  by  L.  I.  Jennings  against  Florences. 
Hare  and  another.  From  an  order  retnslng 
to  set  aside  a  personal  judgment  defendant 
Black  appeals.    Reversed. 

Haysworth  &  Parker,  for  appellant  A. 
Blythe,  for  respondent 

JONES,  J.  This  was  an  action  for  fore- 
closure of  a  mortgage,  and  resulted  In  a  judg- 
ment for  the  sale  of  the  premises.  The  land 
was  advertised  for  sale,  and  was  bid  In  by 
the  plaintiff  for  a  sum  insufficient  to  pay 
plalntlfTs  debt  The  plaintiff  has  never  com- 
plied with  his  bid,  nor  paid  any  part  there- 
of, and  no  report  on  sales  has  been  made, 
and  no  deed  executed.  After  said  sale,  plain- 
tiff, conceiving  himself  entitled,  under  the  or- 
der of  the  court  to  tax  the  costs  of  the  action 
against  the  defendant  Black,  caused  the  clerk 
to  enter  up  a  judgment  against  Black  for 
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^86.5R,  costs  of  the  action,  including  ttxe  costs, 
commissions,  and  expenses  of  said  sale. 
Black  tben  moved  the  circuit  court  to  set 
aside  said  Judgment  and  execution  for  costs. 
Tbe  motion  was  refused,  on  the  ground  that 
the  matter  of  costs  is  res  adjudlcata,  inas- 
much aa  the  master  recommended  that  the 
'defendant  W.  C.  Black  pay  the  costs  of  the 
action,  to  which  recommendation  no  excep- 
tion was  taken,  and  the  report  of  the  master 
confirmed  in  that  particular.  The  question 
presented  is  whether  this  ruling  Is  erroneous. 
We  think  the  circuit  court  erred  In  so  rul- 
ing, and  In  not  setting  aside  the  Judgment 
and  execution  for  costs.  The  master's  recom- 
mendation was  as  follows:  "The  master  re- 
spectfully recommends  that  the  defendant 
W.  C.  Black  be  required  to  pay  his  co-de- 
fendant, by  a  day  certain,  subject  to  the 
discount  for  rent  above  mentioned,  tbe  sum 
of  9122.05,  with  Interest  from  date  of  this 
report,  and  that  be  be  further  required  to 
pay  the  costs  of  this  action;  that,  In  tbe 
event  he  shall  fall  to  pay  the  said  sum  of 
money  as  above  required,  then  the  premises 
In  question  be  sold  by  order  of  the  court,  and 
the  proceeds  applied  to  the  payment  of  said 
sum  of  money  and  the  costs  above  recom- 
mended, and  that  the  balance  of  the  proceeds 
of  said  sale  be  appUed  to  the  debt  due  the 
plaintiff,  as  hereinbefore  reported;  that.  In 
the  event  the  said  balance  shall  not  be  suffi- 
cient to  pay  the  plalntlfTs  debt,  then  the 
plaintiff  to  recover  Judgment  against  tbe  de- 
fendant Black  for  deficiency,  provided  snob 
deficiency  does  not  exceed  the  sum  of  $125.05, 
with  interest  from  this  date."  It  will  thus  be 
seen  that  the  master,  in  case  of  a  sale  of  the 
premises,  recommended  that  the  proceeds  be 
applied  to  plaintiff's  debt,  after  certain  other 
payments.  Including  the  costs  of  tbe  action. 
The  circuit  court.  Judge  Benet  presiding,  con- 
flrmed  the  report  of  the  master,  "except  as 
provided  hereafter,"  and  then  proceeded  to 
provide  for  a  sale  of  the  premises,  and  to  di- 
rect the  disposition  of  the  proceeds  of  sale, 
aa  follows:  "That  out  of  the  proceeds  of 
said  sale  the  master  deduct  the  amount  of  his 
fees  and  expenses  of  said  sale  and  Hen  for 
taxes  or  assessments,  and  that  he  then  pay 
the  plaintiff  the  amount  found  due  him,  and 
the  costs  of  said  action,  and,  if  any  balance 
should  remain  In  bis  hands  after  such  pay- 
ments, that  he  do  then  pay  the  same  to  the 
defendant  Florence  S.  Hare,  or  her  attorney 
or  legally  appointed  guardian.  In  the  event 
the  proceeds  of  sale  be  Insufficient  to  pay  the 
debt  of  plaintiff,  the  plaintiff  shall  be  en- 
titled to  no  Judgment  against  W.  O.  Black 
for  such  deficiency,  and  so  much  of  the  mas- 
ter's report  as  gives  Judgment  for  such  de- 
ficiency be  overruled."  It  Is  thus  dear  that 
Judge  Benet  did  not  adjudge  that  Black 
abould  pay  the  costs  of  the  action,  but  he 
provided  for  the  payment  of  the  costs.  Includ- 
ing the  expenses  of  the  sale,  out  of  the  pro- 
ceeds of  sale,  and  expressly  adjudged  that 
Black  should  not  be  liable  to  a  Judgment  for 


any  deficiency  after  the  application  of  the 
proceeds  as  directed.  The  costs  of  the  action 
are  payable  out  of  the  proceeds  of  the  sale  of 
the  property,  and  not  by  defendant  Black  In- 
dividually, under  tbe  Judgment  of  the  circuit 
court  The  order  appealed  from  Is  reversed, 
and  the  Judgment  and  execution  for  costs 
against  tbe  defendant  Black  Is  set  aside. 

(B3  S.   C.  398) 

VBRNBB  et  sL  T.  BOOKMAN  et  al. 

(Supreme  Court  of  South  Oaiollna.    Oct  22, 

189a) 

AsiinrisTBiLTOBS— JTn>GUBNT»— Rbvtval —  Riosts 

or   TbIBD  FBBSOH8. 

1.  A  Judgment  againat  an  administrator  as- 
certaining and  directing  payment  of  a  final 
balance,  entered  In  a  salt  for  an  acconnting 
and  settlement  of  the  estate,  is  a  Judgment 
against  him  Individually. 

2.  Act  1S78  (IS  St  at  Large,  p.  498)  provides 
that  final  Judgments  of  a  court  of  record  shall 
be  a  Uen  (m  the  real  estate  of  the  Judgment 
debtor  for  10  years  from  date  of  entry,  but 
plaintiff  In  such  a  Judgment  may,  within  three 
years  "after  its  active  energy  niu  expired,  re- 
vive the  Judgment,  with  like  liens  as  in  the 
original  for  a  like  period."  HOd,  that  a  Jndg' 
ment  revived  within  the  three  yean  has  a  con* 
tinuous  lien  from  the  date  of  its  entry,  and  its 
priority  is  preserved  as  against  all  liens  which 
existed  against  the  Judgment  debtor  during 
the  period  of  its  original  active  energy. 

Appeal  from  common  pleas  circuit  court  of 
Lexington  county;  J.  C.  Klngh,  Judge. 

Action  by  J.  8.  Yemer  and  others  against 
Carroll  Bookman  and  others  to  foreclose  a 
mortgage.  B^m  a  Judgment  for  plaintiffs, 
defendants  other  than  0.  Bookman  appeal. 
Beversed. 

Bachman  &  Youmans,  for  appellants.  Ab- 
ney  &  Thomas,  for  respondents. 

JONES,  J.  We  concur  with  the  cbrcnlt 
court  that  the  decree  In  tbe  case  of  Fry 
against  Bookman,  Adm'r,  signed  and  filed  SejH 
tember  28,  1879,  and  entered  in  the  book  of 
Abstract  of  Judgments,  ascertaining  and  di- 
recting tbe  payment  of  a  final  balance  against 
the  administrator  In  a  suit  for  accounting  and 
settlement  of  the  estate,  was  a  Judgment 
against  Carroll  Bookman  Individually.  Rhodes 
T.  Casey,  20  S.  C.  493.  The  main  question 
presented  by  this  appeal  Is  whether  this 
Judgment  of  September  26,  1879,  revived  In 
favor  of  Mrs.  H.  I.  Benjamin,  assignee,  Sep- 
tember 23,  1892,  was  a  lien  on  the  mort- 
gaged land  herein  in  February,  1S93,  when 
said  land  was  sold  under  said  Judgment,  by 
the  sheriff,  to  Monteith,  who  subsequently 
conveyed  to  Mrs.  Bookman,  superior  to  the 
lien  of  tbe  mortgage  herein  sought  to  be 
foreclosed,  executed  In  1885.  The  decree  of 
tbe  circuit  court  on  this  point  appears  in  the 
official  report  At  tbe  time  the  Judgment 
was  entered  the  act  of  1873  was  In  force. 
The  act  (15  St  at  Large,  p.  498)  provided  as 
follows:  "Final  Judgments  hereafter  enter- 
ed in  any  court  of  record  In  this  state  staall 
constitute  a  lien  upon  tbe  real  estate  of  the 
judgment  debtor  *   •   *   for  a  period  of  ten 
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years  from  the  date  of  entry  of  such  Judg- 
ments; ♦  •  •  provided  that  the  plalntlft 
in  Bach  Judgment  may  at  any  time  In  three 
years  after  Its  active  energy  has  expired,  re- 
vive the  Judgment,  with  like  Hens  as  In  the 
original  for  a  like  period,  by  the  service  of  a 
summons  on  the  debtor,  as  provided  by  law, 
requiring  him  to  show  cause,  if  any  be  can, 
at  the  next  term  of  the  court  for  his  county, 
why  such  Judgment  should  not  be  revived; 
and  If  no  good  cause  be  shown  to  the  contra- 
ry, then  it  shall  be  decreed  that  such  Judg- 
ment Is  revived  according  to  the  force,  form 
and  dtect  of  the  former  recovery."  We  are 
of  opinion  that  a  Judgment  revived  under 
this  act  within  tiiree  years  after  its  active 
energy  hka  expired,  has,  upon  Its  revival,  a 
continuous  Hen  from  the  date  of  its  entry, 
and  preserves  Its  rank  of  priority  as  against 
all  liens  existing  against  the  Judgment  debt- 
or during  the  period  of  its  original  active 
energy.  We  cannot  do  better  than  reproduce 
what  Mr.  Justice  McGowan  said  on  this 
subject  in  Bx  parte  Witte  Bros.,  32  S.  O. 
228,  10  S.  E.  950,  as  follows:  "We  have  al- 
ways supposed  that  a  scire  facias  on  Judg- 
ment must  pursue  the  terms  of  the  Judg- 
men<;;  that  It  Is  a  continuance  of  the  action, 
and'  must  conform  to  the  record;  that  the 
authority  to  issue  an  execution  on  a  Judg- 
ment is  derived  from  the  original  Judgment, 
which,  revived,  continues  Its  vitality,  with 
Uen  and  other  Incidents,  from  the  time  of  its 
rendition.  See  Ingram  v.  Belk,  2  Strob.  208; 
Parnell  r.  James,  6  Rich.  Law,  873;  In  re 
Dougherty's  Estate,  42  Am.  Dec.  326;  Irwin 
V.  Nixon,  61  Am.  Dec.  559.  In  the  case 
from  6  Rich.  Law,  Judge  Withers  forcibly 
said:  'When  scire  facias  is  Issued  between 
the  same  parties  to  a  Judgment,  "it  Is  •  •  ♦ 
manifestly  not  an  original  proceeding,  but  a 
continuance  of  a  former  suit"  •  •  •  If  the 
first  Judgment  be  merged,  tills  might  greatly 
disturb  the  plaintiff's  relative  priority  of  lien,' 
etc.  It  seems  to  me  that  any  other  Interpre- 
tation of  the  act  of  1873  would  necessarily 
result  in  great  confusion,  surprise,  and  In- 
justice to  parties  who  have  been  resting  up- 
on what  was  believed  to  be  the  acknowledged 
law— that  diligence  was  rewarded,  and  that 
a  Judgment  regularly  'revived'  continues  to 
have  a  lien  from  its  original  entry."  In  the 
case  of  Woodward  v.  Woodward,  39  8.  C. 
264,  17  S.  E.  638,  these  general  views  were 
reaflBrmed,  but  an  exception  was  made  in 
the  case  of  an  innocent  purchaser  from  the 
Judgment  debtor;  and  it  was  held  that  such 
a  purchaser  of  the  Judgment  debtor's  land, 
after  the  expiration  of  the  Judgment's  active 
energy,  but  before  its  revival,  was  not  affect- 
ed by  the  subsequent  revival.  But  the  court 
reiterated  the  principle  announced  in  this 
case  as  follows:  "It  seems  that  the  doctrine 
as  to  tlie  effect  of  a  revival  under  the  cir- 
cumstances stated  leaves  untouched  the 
rights  of  ^e  parties  to  the  Judgment,  and  the 
relative  rank  of  all  Hens  acquired  before 
the  Judgment  lost  its  active  energy,  and  pro- 


tects only  the  rights  of  Innocent  third  par- 
ties, in  the  view,  as  stated,  'that  It  would  be 
against  principle  and  work  manifest  injus- 
tice to  give  it  this  retrospective  operation,  so 
as  to  extinguish  the  Intermediately  acquired 
rights  of  third  persons.'  "  The  case  of  Kam- 
inlsky  V.  Trantham,  45  S.  C.  393,  23  S.  E. 
132,  does  not  lead  to  a  contrary  view.  In 
that  case  the  court  held  that  a  purchaser  at 
a  sale  under  a  "Junior"  Judgment  obtained 
after  a  "senior"  Judgment  had  lost  its  active 
energy,  the  sale  being  made  before  the  re- 
vival of  the  senior  Judgment,  could  not  refer 
his  title  to  the  senior  Judgment  so  as  to  de- 
feat the  lien  of  an  intermediate  mortgage 
existing  before  the  senior  Judgment  lost  its 
active  energy.  In  that  case  there  was  a 
very  vigorous  dissent  by  the  chief  Justice, 
stressing  the  point  that  the  lien  of  the  senior 
Judgment  was  continuous  from  its  entry,  be- 
cause revived  according  to  law,  and  that, 
therefore,  the  sale  under  the  Junior  Judgment 
was  referable  to  the  senior  Judgment.  That 
case  was  but  an  application  of  the  doctrine 
that  the  revival  of  a  Judgment  within  the 
time  allowed  by  the  act  of  1873  could  not  re- 
late back  to  the  original  entry,  so  as  to  defeat 
or  affect  liens  and  rights  of  purchasers  cre- 
ated and  Intervening  between  the  expiration 
of  Its  original  active  energy  and  its  revival 
The  law  required  the  proceeds  of  the  sale  of 
real  estate  by  a  sheriff  to  be  applied  "to  any 
Judgment  having  prior  Hen  thereon."  The 
real  point  in  Kamlnisky's  Case  was  not  so 
much  whether  the  Pegues  or  senior  Judgment 
was  a  continuous  lien  on  the  land  bought  by 
Hay,  but  whether  It  was  a  prior  Uen  to  the 
lien  of  the  Junior  Judgment  under  which  Hay 
bought  The  latter  Judgment,  while  Junior 
In  point  of  time,  was  prior  in  point  of  right 
and  lien,  to  the  Pegues  judgment,  because  It 
was  created  after  the  Pegues  Judgment  had 
lost  its  energy,  and  before  its  revival;  and 
therefore  the  sale  under  the  Junior  Judgment, 
having  prior  lien,  could  not  be  referred  to  the 
Judgment  which,  though  senior  in  point  of 
Its  original  entry,  was  not  a  prior  lien.  In 
the  case  at  bar  the  mortgage  Uen  was  cre- 
ated before,  not  after,  the  Judgment  lost  its 
original  energy.  No  Hens  or  right  of  pu^ 
chaser  created  during  the  dormancy  of  the 
Judgment  are  involved  In  this  case.  The 
Judgment  originally  senior  in  time  and  lien 
to  the  mortgage  having  been  revived  In  the 
time  allowed  by  law,  according  to  the  force, 
form,  and  effect  of  the  former  recovery.  Its 
revived  lien  under  the  act  of  1873  relates 
back  to  its  original  entry,  and  so  preserves 
its  rank  of  lien  according  to  the  status  ex- 
isting when  its  active  energry  expired  or 
was  suspended.  Tlie  legislature  so  constru 
ed  the  act  of  1873,  for  in  1885  It  enacted  that 
"such  [revival]  lien  shall  not  revert  back  tc 
the  date  of  the  original  entry  of  snch  Judg- 
ment" Our  conclusion  renders  it  unnecessa- 
ry to  consider  tiie  other  grounds  of  appeal 
The  Judgment  of  the  ch:cult  court  is  re 
versed. 
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OVBBTON  T.  HINTON  et  $1. 
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DOWBH— HOBTS^OBD  L^NM. 

A  widow  !■  entitled  to  hare  down  Uid  oil 
in  lands  mortgaged  for  the  price,  and  to  hare 
the  remaining  two-thirda  sold  to  satisfy  the 
debt,  and,  in  case  the  proceeds  are  not  snffl* 
eient,  to  have  the  remainder  in  fee  after  the 
dower  sold,  and  to  have  the  dower  subjected  to 
the  debt  only  in  case  a  balance  then  remains 
dae;  and  a  sale  of  the  entire  property,  orer  the 
objection  of  the  widow,  after  commencement 
at  the  dowor  proceedinga,  is  nnaT^ling. 

Appeal  front  niparlor  oonrt,  Oomdea  comi- 
ty; Norwood,  Jndge. 

Proceedings  by  Lydia  Overton  against  3.  h. 
Hlnton  and  others  for  anigrnment  of  dower. 
Judgment  of  nonsuit,  and  plaintiff  appeals. 
Beversed. 

The  plaintiff  Is  the  widow  of  the  late  Mitch- 
ell Orerton,  and  filed  her  petition  before  the 
clerk  tor  dower,  alleging  that  her  husband 
died  seised  In  fee  simple  of  the  tract  of  land. 
Td  the  auswer  it  Is  alleged  that  John  L.  Hln- 
tou  was  the  owner  in  fee  of  the  land,  and 
h:itl  agreed  to  sell  the  same  to  Mitchell  Over- 
ton r<.f  ?10,000;  that  Overton  executed  notes 
In  (lie  sum  of  $10,000,  payable  to  said  Hin- 
lou.  auJ  secured  the  same  by  a  deed  of  trust 
i<a  the  land,  and  that  the  defendant  C.  L. 
liii.ton  was  the  trustee  in  the  deed;  that- the 
uoies  w<ti-e  given  to  represent  the  purchase 
money  of  the  land;  that  Overton  failed  to 
pay  the  same,  and  the  trustee  sold  the  land 
under  the  power  contained  in  the  deed,  and 
defendant  J.  L.  Hlnton  became  the  purchaa- 
er,  on  November  23,  1886;  that  petitioner  is 
not  entitled  to  dower  In  said  land;  and  that 
defendants  go  without  day.  The  plaintiff,  re- 
plying to  the  answer,  said  that  the  purchase 
money  for  the  land  was  to  be  paid  by  Mitch- 
ell Overton  seciulng  Insurance  policies  on  his 
life  to  the  amount  of  $10,000,  as  she  is  in- 
formed, and  he  complied  with  his  part  of  the 
contract:  that  said  Hlnton  sold  the  land  to 
Uitcbell  Overton,  and  agreed  to  accept  in 
payment  of  the  same  the  two  policies  of  in- 
surance upon  the  life  of  Mitchell  Overton,  for 
$5,000  each,  to  be  delivered  to  J.  L.  Hlnton, 
and  said  Overton  to  keep  the  premiums  paid; 
that  the  policies  were  secured  and  aesigned 
as  aforesaid  In  compliance  with  the  agree- 
ment, and  that  said  Hlnton  has  collected  $5,- 
000  from  the  Penn  Mutual  Life  Insurance 
Company  on  one  of  said  policies,  and  plain- 
tiff does  not  know  what  amount  he  has  col- 
lected from  other  sources  and  policies;  that 
at  the  time  plaintlfTs  husband  purchased  the 
land  from  Hlnton  it  was  fully  understood 
that  the  farm  was  not  worth  $10,000,  and  in 
truth  the  lands  were  not  worth  more  than 
$3,000  or  $4,000,  and  that  Hlnton  well  knew 
the  value  thereof,  and  that  he  had  received 
from  said  Overton  $5,000  on  the  policy  in 
the  Penn  Mutual,  which  is  more  than  enough 
to  pay  for  the  land;  that  it  was  mutually 
agreed  that  the  mortgage  and  notes  were 


only  to  be  held  by  Hlnton  to  requh-e  Mitchell 
to  pay  the  premiums  on  the  policies,  and  the 
policies  were  to  cancel  the  notes  at  the  death 
of  Overton.  An  Issue  of  fact,  as  to  whether 
plaintiff  waa  entitled  to  dower  as  alleged  in 
the  petition,  was  raised  before  the  clerk,  and 
the  canse  was  sent  to  the  superior  court  for 
trial,  where,  upon  intimation  by  the  court 
that  plaintiff  could  not  recover  upon  the  rec- 
ord and  evidence,  the  plaintiff  submitted  to 
a  nonsuit,  and  appealed. 

Gase:  Plaintiff  introduced  the  deed  of  J.  L. 
Hlnton  to  Mitchell  Overton,  dated  October  10, 
1892,  for  the  land  described  in  the  petition, 
and  plaintiff  testified  in  her  own  behalf  that 
Mary,  William,  and  Susan  Overton  are  the 
only  children  of  her  deceased  husband,  and. 
that  the  land  mentioned  in  the  deed  is  the 
same  as  that  described  in  the  petlUon;  that 
the  summons  was  Issued  November  16,  1896. 
Defendants  Introduced  a  deed  of  trust  ftom 
Overton  to  0.  U  Hlnton,  trustee,  dated  Oc- 
tober 10,  1892,  conveying  the  same  land  set 
out  In  the  petition;  alaOk  deed  Crom  Hinton, 
trustee,  to  J.  L.  Hlnton,  dated  NoTsmber  24, 
1896,  for  the  land  described  in  the  petition. 
Plaintiff  objected.  Objection  oTsmiled,  and 
plaintiff  excepted.  The  bond  fbr  the  purchase 
money,  dated  October  T,  1892;  for  $10,000; 
signed  by  Overton,  tmd  payable  to  Hlnton, 
was  also  introduced,  with  sundry  credits  In- 
dorsed thereon,  to  wit:  July  8,  VB&i,  $48.19; 
on  May  6,  1896,  $110;  on  November  20, 1896. 
$5,000,  from  life  insurance.  Plaintlfl  was 
again  Introduced  in  her  own  behalf,  and  tes- 
tified that  sh^  was  present  in  November, 
when  the  sale  was  made,  and  that  she  ob- 
jected to  the  same,  and  that  the  trustee  was 
not  present  She  then  proposed  to  prove 
that  she  objected  to  the  sale,  and  that,  if  he 
did  sell,  he  should  first  sell  two-thirds  of  the 
land,  then  the  remainder  after  the  dower, 
and  lastly  the  dower  interest.  Defendants 
objected.  Objection  sustained,  and  plaintiff 
excepted.  J.  L.  Hinton  directed  the  sale. 
The  land  was  sold  in  one  body,  and  bid  off  by 
J.  L.  Hlnton.  The  plaintiff  did  not  know  who 
cried  the  property  at  the  sale.  Her  attorney 
was  present,  representing  her.  Jesse  Over- 
ton was  introduced  for  plaintiff,  and  testified: 
"1  was  present  at  the  sale.  William  Morris 
was  the  man  who  cried  the  sale.  J.  L.  Hln- 
ton was  present,  and  bid  it  in.  Mrs.  Over- 
ton objected  to  the  sale.  .T.  L.  Hlnton  told 
Morris  to  sell  the  land."  Petitioner  offered 
to  prove  by  this  witness  that  plaintiff  object- 
ed to  the  sale,  and  demanded  that,  if  it  was 
sold,  it  should  be  sold  as  indicated  above. 
Defendants  objected.  Sustained.  Plaintiff 
excepted.  None  of  the  HIntons  were  present 
at  the  sale,  except  J.  L.  Hinton.  Plaintiff's 
attorney  objected  for  her,  when  J.  L.  Hinton 
said:  "Tou  need  not  object  I  will  sell  it" 
Defendants  introduced  W.  R.  Dozier.  yrho 
testified:  "I  got  a  note  from  0.  L.  Hinton, 
trustee,  asking  me  to  sell  the  property.  In 
pursuance  of  this  request  I  procured  a  com- 
mission to  sell  the  same.     I  wrote  the  notice 
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of  the  sale,  and  got  some  one  U)  cry  tbe  prop- 
erty. I  feel  sure  tbat  it  was  W.  S.  Bart- 
lett  who  cried  the  sale.  The  notice  of  the  sale 
was  introduced.  J.  L.  Hlnton  brought  me 
the  note.  C.  L.  Hinton  is  J.  L.  Hinton's  son. 
I  asked  J.  L.  Hinton  if  he  was  ready  to  have 
the  sale."  W.  S.  Bartlett,  Introduced  for  de- 
fendants, said  that  he  made  the  sale  of  the 
property  In  controversy,  and  that  the  attor- 
ney for  plaintifT  objected  on  the  ground  that 
the  debt  was  paid.  Dozier  asked  him  to  cry 
the  sale  for  him.  "I  don't  think  J.  L.  Hinton 
said  anything  to  me  about  it"  The  plaintiff 
asked  the  court  to  be  allowed  to  withdraw 
the  reply,  as  the  plaintiff  had  not  introduced 
any  evidence  showing  the  payment,  and  that 
there  was  a  suit  in  ejectment  now  pending  in 
conrt  for  the  land.  The  court  declined  to  al- 
low the  reply  to  be  withdrawn,  and  Intimat- 
ed, npon  all  the  evidence,  that  plaintifT  could 
not  get  along,  and  that  he  would  charge  the 
Jury  to  answer  the  issue,  "No."  PlaintifT  ex- 
cepted, and  submitted  to  a  nonsuit,  and  ap- 
pealed. 

B.  F.  Aydtett,  for  appellant 

DOUGLAS,  J.  This  was  a  special  proceed- 
ing for  the  assignment  of  dower.  Upon  the 
trial  in  tbe  superior  court  his  honor  intimat- 
ed that  the  plaintiff  could  not  recover.  There- 
upon tbe  plaintiff  submitted  to  a  nonsuit  and 
appealed.  Summons  for  the  defendants  were 
issued  to  Camden  county  on  the  16th  day  of 
November,  1896,  and  to  Pasquotank  county 
on  the  day  following.  On  the  23d  day  of  No- 
vember, after  the  issue  of  summons,  but  be- 
fore Its  return  day,  the  defendant  C.  L.  Hin- 
ton, through  some  one  else,  sold  the  land  Iv 
question  under  a  deed  of  trust  executed  dur- 
ing his  life  by  the  husband  of  the  petitioner 
to  secure  the  purchase  money  of  the  land. 
At  this  sale  the  defendant  J.  L.  Hinton 
bought  the  land,  which  was  sold  as  a  whole. 
The  petitioner  publicly  objected  to  the  sale. 
The  said  3.  L.  and  G.  L.  Hinton  (the  latter 
the  trustee,  and  the  former  the  creditor  and 
purchaser)  are  the  only  real  defendants  In 
the  case,  ob  the  heirs  at  law  made  no  objec- 
tion to  the  assignment  of  dower.  The  de- 
fendants Hlnton  answered,  setting  up  the 
original  purchase  of  the  land,  the  deed  of 
trust  Its  default  and  sale  thereunder.  The 
plaintiff  replied,  alleging  other  matters,  which 
cannot  be  considered,  as  the  reply  was  aban- 
doned at  the  trial  The  plaintiff,  however, 
insisted  that  she  was  entitled  to  the  exoner- 
ation of  her  dower,  to  the  extent  that  the 
undowered  land  should  be  first  sold,  and  then 
tbe  fee  In  remainder  after  her  dower;  leaving 
the  dower  Itself  unsold,  unless  necessary  after 
tbe  complete  exhaustion  of  tbe  other  sources. 
To  this,  we  think,  she  was  clearly  entitled. 
Thompson  v.  Thompson,  46  N.  C.  430;  Oa- 
roon  V.  Cooper,  63  N.  0.  386;  Smith  v.  Gil- 
mer, 64  N.  a  546;  Creecy  v.  Pearce,  69  N.  C. 
87;  RufBn  v.  Cox,  71  N.  G.  253;  Askew  v. 
Askew,  103  N.  0.  285,  9  N.  E.  646.    The  sale 


of  the  land  after  the  commencement  of  pro- 
ceedings, and  over  tbe  protest  of  the  plain- 
tiff, does  not  help  the  defendants,  and  the 
sale  must  be  set  aside.  The  plaintiff  peti- 
tioner is  entitled  to  have  her  dower  laid  off 
in  the  lands  in  question,  the  remaining  two- 
thirds  of  which  may  then  be  sold  to  i>ay  the 
balance  due  on  the  debt  secured  by  tbe  deed 
of  trust  If  the  proceeds  of  sale  are  not 
sufflclent  then  the  remainder  in  fee  after  tbe 
dower  must  be  sold,  and  the  proceeds  applied 
in  the  same  manner.  If  a  balance  still  re- 
mains due  on  said  debt,  then,  and  then  only, 
can  the  dower  itself  be  subjected  thereto. 
There  Is  error  In  the  Intimation  of  tbe  court 
New  trIaL 

(12S  N.  C.  91) 

BRTAN  V.  8TBWABT. 
(Supreme  Goart  of  North  Carolina.     Oct  18, 

1886.) 

Valbb  InntisonitEirr— Warbaht  —  Oomplaiht— 

JToiHDBB  or  Causbb— Clsrks  or  Coobts 

— JoDiciAL  Acts. 

1.  In  an  action  for  false  impriaonment  nodet 
the  Code,  the  common-law  actions  of  trespass 
vi  et  armls  and  of  trespass  on  the  case  may  be 
Joined  in  one  complaint 

2.  The  issuance  by  the  clerk  of  a  warrant  nn- 
der  Code,  S  292,  providing  that  "an  wder  for 
the  arrest  of  tbe  defendant  must  be  obtained 
from  tbe  conrt  in  which  the  action  is  brought 
or  from  a  Jadge  thereof,"  Is  a  Jadidal,  and  not 
ministerial,  act. 

3.  Where  a  person  Is  wrongfully  arrested  on 
a  warrant  issued  by  tbe  clerk  under  Code,  { 
292,  he  cannot  mamtain  an  action  for  false 
imprisonment  against  the  person  causing  the 
warrant  to  issue,  when  all  the  elements  of  an 
action  for  malicious  prosecution  are  eliminated 
by  consent  as  such  process  is  erroneons  only, 
and  not  void. 

Appeal  from  superior  court,  Craven  connty; 
Brown,  Judge. 

Action  by  Macon  Bryan  against  J.  W.  Stew- 
art for  false  imprisonment  From  a  Judg- 
ment for  defendant  plaintiff  m)peals.  Af- 
firmed. 

Simmons,  Poti  &  Ward  and  W.  D.  Mclver 
for  appellant  W.  W.  Clark,  O.  H.  Oulon. 
and  Shepherd  &  Busbee,  for  appellee. 

FURCHES,  J.  In  1896,  the  defendant 
Stewart  brought  an  action  against  the  plain- 
tiff Bryan  in  Craven  superior  court  The 
plaintiff  Stewart  in  his  complaint  In  that 
action,  declared  on  two  causes  of  action,— 
one,  a  promissory  note;  and  the  other,  for 
embezzling  money  which  Bryan  had  collect- 
ed as  the  agent  of  Stewart  This  complaint 
was  verified  and  filed  at  the  return  term  of 
court  and,  no  answer  being  filed  or  other  de- 
fense made  thereto,  the  court  gave  Judgement 
upon  the  note,  and,  after  giving  Judgment 
upon  the  note,  proceeded  to  find  the  facts  al- 
leged in  the  complaint  constituting  the  em- 
bezzlement but  entered  no  Judgment  upon 
this  cause  of  action,  and  the  case  went  off 
the  docket  The  plaintiff  in  that  case,  Stew- 
art caused  a  fl.  fa.  to  be  Issued  thereon 
against  the  defendant  Bryan,  which  was  re- 
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turned  nulla  bona.  He  tben  applied  to  tbe 
clerk  for  a  warrant  of  arrest,  -which  was 
granted,  and  the  defendant  Bryan  was  ar- 
rested  thereon.  The  defendant  Bryan  there- 
upon applied  for  relief  In  habeas  corpus  pro- 
ceedlugs,  which  relief  he  obtained  on  appeal 
to  this  court,  as  will  more  fully  appear  from 
the  case  as  reported  in  121  N.  C.  46,  28  S.  E. 
18.  It  Is  held  In  that  case  that  tbe  clerk  was 
not  authorized  to  Issue  the  warrant  of  arrest, 
and  the  defendant  Bryan  was  discharged, 
and  this  action  Is  brought  to  recover  dam- 
ages for  false  Imprisonment  This  action 
was  tried  at  February  term,  1898,  of  Craven 
superior  court,  upon  tbe  following  facts, 
which  were  agreed  upon  by  counsel,  and  the 
further  agreement  of  counsel,  which  appears 
of  record,  and  which  will  hereafter  be  set 
forth.  Issues:  (1)  "Did  the  defendant  wrong- 
fully and  unlawfully  cause  the  plaintiff  to  be 
arrested  and  Imprisoned  under  execution  pro- 
cess In  the  case  of  J.  W.  Stewart  vs.  31a- 
con  Bryan?  Answer.  No."  (2)  "What  ac- 
toal  damage  has  the  plaintiff  sustained  by 
reason  of  such  arrest  and  Imprisonment? 
Answer.  $850."  The  following  appears  of 
record:  "By  consent  of  counsel  it  is  agreed 
that  only  the  Issue  of  damages  be  submitted 
to  the  jury.  The  defendant  offered  no  evi- 
dence. By  consent  It  is  agreed  that  the 
coiirt  shall  answer  the  first  issue,  and  deter- 
mine the  liability  of  the  defendant  By  con- 
sent It  Is  also  agreed  that  If  the  court  shall 
be  of  opinion  that  the  defendant,  In  any  view 
of  tbe  evidence,  Is  liable,  the  court  shall  give 
Judgment  for  the  amount  assessed  by  the 
jury,  and  that  if  the  court  shall  be  of  the 
opinion  that  the  defendant  is  not  liable,  the 
court  shall  dismiss  the  action,  at  the  plain- 
tiff's cost  Nothing  herein  contained  shall  be 
construed  as  abridging  the  right  of  the  court 
to  set  aside  the  verdict  for  excessive  dam- 
ages. By  consent  G.  H.  Brown,  Judge. 
Nothing  herein  contained  shall  affect  the 
right  of  either  party  to  appeal  to  the  supreme 
court  O.  H.  Brown,  Judge.  !>.  X  Moore, 
W.  D.  Mclver,  Simmons,  Pou  &  Ward,  Attor- 
neys  for  Plaintiff.  3.  El  Shepherd,  Clark  & 
Oulon,  M.  De  W.  Stevenson,  Attorneys  for 
Defendant"  And  in  the  statement  of  the 
case  on  appeal  the  following  paragraph  ap- 
pears: "It  is  admitted  that  it  is  not  an  ac- 
tion for  malicious  prosecution,  nor  for  mali- 
cious abuse  of  process,  but  an  action  for  false 
imprisonment  under  alleged  Illegal  process." 
At  common  law  there  were  two  actions  for 
an  illegal  arrest  One  was  where  there  was 
no  legal  excuse  or  justification  for  making 
tbe  arrest  as  where  it  was  made  without 
legal  process,  or,  U  made  under  the  form  of 
legal  process,  where  the  same  was  absolutely 
▼old.  This  was  an  action  of  trespass  vi  et 
armis.  The  other  was  where  the  process  was 
erroneous,  but  not  absolutely  void.  This  was 
an  action  of  trespass  on  the  case,  and  was  sub- 
ject to  the  same  rules  and  requirements  as  if 
It  were  an  action  for  malicious  prosecution. 
Blsb.  Noncont  Law,  {  211 ;  Carman  v.  Kmerson, 


18  C.  C.  A  38,  71  Fed.  264;  Pol.  Torts,  14&  If 
the  process  is  absolutely  void.  It  will  not  pro- 
tect the  defendant  who  procured  it  to  be  Is- 
sued, nor  will  it  protect  the  ofilcer  making 
the  arrest;  but  if  the  process  is  erroneously 
issued,  but  not  void,  It  will  protect  the  officer 
makhig  the  arrest.  Murfree,  Sheriffs,  |  929; 
Pol.  Torts,  14a  And  it  will  protect  the  de- 
fendant who  procured  It  to  be  issued.  In  an 
action  vi  et  armis  for  false  imprisonment 
though  such  process,  erroneously  issued,  will 
not  protect  the  party  procuring  it  to  be  is- 
sued from  an  action  on  the  case.  In  the  na^ 
ture  of  malicious  prosecution,  where  the  want 
of  probable  cause  and  malice  are  alleged  and 
shown.  Newell,  Mai.  Pros.  199,  200;  Pot 
Torts,  14a 

Under  tbe  present  Code  practice,  we  are 
of  the  opinion  that  what  was  formerly  an 
action  vi  et  armis  and  an  action  of  tres- 
pass on  the  case,  in  the  nature  of  false  Im- 
prisonment might  be  joined  with  each  oth- 
er in  the  same  action,  and  declared  on  In 
the  same  complaint  But  U  this  were  done, 
still  the  allegation,  on  tbe  case  in  the  nature 
of  malicious  prosecution,  would  have  to  be 
sustained  by  evidence  of  malice  and  the  want 
of  probable  cause,  to  entitie  the  plaintiff  to 
recover.  But  by  the  agreement  of  the  par- 
ties, entered  of  record,  the  action  of  trespass 
on  the  case,  in  the  nature  of  an  action  for 
malicious  prosecution.  Is  eliminated  and  tak- 
en entirely  out  of  consideration  In  this  case, 
and  it  is  left  to  be  considered  as  an  action 
of  trespass  vi  et  armis  for  false  Imprison- 
ment alone.  This  being  so,  the  correctness 
of  the  ruling  of  the  court  below  and  the  de- 
fendant's liability  for  damages  depend  upon 
the  question  as  to  whether  the  process  upon 
which  the  plaintiff  was  arrested  was  void  or 
only  erroneous;  and  this  depends  upon  the 
fact  as  to  whether  the  clerk  who  Issued  It 
was  acting  in  a  Judicial  capacity,  or  simply 
in  the  discharge  of  a  ministerial  duty.  It 
would  seem,  the  clerk.  In  Issuing  the  ordinary 
fl.  fa.,  would  be  acting  In  his  ministerial  ca- 
pacity, because  the  law  requires  him  to  do 
this  without  any  application  or  request  on 
the  part  of  the  plaintiff  In  the  action.  And 
It  la  held  in  the  case  of  Jackson  v.  Buchanan, 
89  N.  C.  74,  that  the  Issuance  of  an  order  for 
the  seizure  of  property,  in  claim  and  delivery, 
is  a  ministerial  act  But  this  order  is  issued 
under  section  323  of  the  Code,  which  requires 
the  clerk  to  issue  the  order;  while  the  order 
of  arrest  Is  obtained  under  section  292  of  the 
Code,  and  Is  in  the  following  words:  "An 
order  for  the  arrest  of  the  defendant  must 
be  obtained  from  the  court  In  which  the  ac- 
tion is  brought  or  from  a  judge  thereof." 
Thus,  It  is  seen  that  the  judge  and  the  clerk 
have  concurrent  jurisdiction  as  to  the  issu- 
ance of  an  order  of  arrest  and  It  seems  to  us 
that  this  fact  ought  to  settie  the  question. 

Suppose  this  order  of  arrest  had  been  is- 
sued by  the  Judge;  would  it  be  contended 
that  he  was  acting  as  a  ministerial  ofllcer, 
and  performing  a  ministerial  act?    And  yet 
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the  Judge  and  the  clerk  have  the  same,  con- 
current jurisdiction.  The  distinction  be- 
tween an  order  In  claim  and  delivery,  and 
an  order  In  arrest  and  ball,  la  clearly  recog- 
nized by  the  court  In  Jackson  v.  Buchanan,  89 
N.  C,  76.  That  the  clerk,  In  Issuing  the  order 
of  arrest,  was  acting  In  his  judicial  capacity, 
Is  sustained  in  Austin  v.  Vrooiaan  (X.  Y.  App.) 
28  N.  E.  477.  Bish.  Noncont.  Law,  S  211. 
It  Is  admitted  that  the  clerk  had  the  right— 
the  jurisdiction— to  issue  the  process  under 
which  the  plaintiff  was  arrested;  and  we 
are  clearly  of  the  opinion  that.  In  doing  so, 
he  acted  In  his  judicial  capacity,  and  not 
simply  as  a  ministerial  officer.  This  being  so, 
the  capias  under  which  the  plaintiff  was  ar- 
rested was  not  void,  although  It  was  errone- 
ous. Tucker  v.  Davis,  77  N.  0. 330;  Carman  v. 
Emerson,  supra;  Pol.  Torts,  148;  BIsh.  Non- 
cont Law,  i  211.  This  process,  having  been 
Issued  by  a  Judicial  officer,  In  the  exercise  of 
the  judicial  functions  of  his  office,  waa  not 
void  (though  erroneous),  and  was  a  justifica- 
tion for  the  plaintiff's  arrest  In  this  action. 

It  was  stated  by  counsel  on  the  argument 
of  the  case  that  it  is  said  In  the  opinion  o& 
the  court  in  Stewart  v.  Bryan,  121  X.  C.  46, 
28  S.  B.  18,  that  the  judgment  on  which  the 
warrant  was  Issued  was  void,  and  that  the 
warrant  of  arrest  was  void.  Upon  reading 
that  case  with  more  care,  they  will  find  that 
they  are  mistaken  in  making  these  state- 
ments, but  that  it  is  said  in  that  opinion  that 
the  judgment  on  the  note  Is  regular  and  final, 
and  that  there  was  no  Judgment  at  all  on 
the  count  for  embezzlement  and,  as  the  war- 
rant of  arrest  was  not  authorized,  "that  the 
defendant  was  Illegally  arrested."  It  is  no- 
where said  in  the  opinion  that  the  judgment 
was  void,  nor  that  the  warrant  of  arrest  was 
▼old.    The  Judgment  below  is  affirmed. 

(12S  N.  C.  61) 

GENERAL  ELECTRIC  CO.  v.  WILLIAMS. 

(Supreme  Court  of  North  Carolina.     Oct  18, 

1898.) 

Fi,EA»ixa — CouNTBRCLAiM— Justice's  Covtn— 
JcKisDiOTiosAi,  Amount. 

1.  r/nder  Code,  i  244,  providing  that  conn- 
terclaima  must  arise  out  of  the  contract  or 
transaction  set  forth  in  the  complaint  or  con- 
nected with  the  subject-matter  of  the  action. 
Id  an  action  for  goods  sold  and  delivered  a 
counterclaim  for  the  vaine  of  part  of  tbe  croods, 
aent  plaintiff  to  be  repaired,  and  failed  to  be  re- 
turned by  him,  and  damages  for  their  deten- 
tion, la  aufficiently  connected  with  the  subject- 
matter. 

2.  Where  defendant  to  a  complaint  in  Jnstice 
court  demanding  judgment  for  $171  pleads  a 
counterclaim  of  $138  and  a  payment  of  $33, 
and  a  second  counterclaim  of  $260,  reduced 
by  a  remittitur  to  $200,  for  which  amount  he 
asked  Judgment  auch  defense  caimot  l>e  main- 
tained, aa  the  counterclaims  exceed,  in  the  ag- 
gregate, $200,  the  extent  of  the  jurisdiction 
of  a  Jnatice  of  the  peace. 

Appeal  from  Boperlor  conrt.  Craven  county; 
Bryan,  Judge. 

Action  by  the  General.  Electric  C!ompany 
against  B.  P.  Williams.    From  a  Judgment 


overruling  a  demurrer  to  defendauf  s  aoBwer, 
plaintiff  appeals.    Reversed. 

C.  R.  Thomas,  for  appellant  W.  W.  Oark 
and  O.  H.  Guion,  for  appellee. 

DOUGLAS,  J.  This  case  is  before  as  on 
demurrer  to  a  counterclaim.  The  action  was 
originally  brought  before  a  justice  of  the 
peace,  and  subsequently  heard  odl.  appeal  in 
the  superior  court  The  plaintiff  sued  for 
the  sum  of  $171.85,  for  goods  sold  and  de- 
livered. The  defendant  denied  all  the  alle- 
gations of  the  complaint  and  set  up  as  "^ 
further  defense  and  counterclaim"  that  be 
had  paid  $33  of  the  account  and  had  shipped 
to  the  plaintiff,  to  be  repaired  and  returned, 
two  arc  lamps  and  one  transformer,  worth 
the  sum  of  $165.16,  which  the  plalntlfl  had 
never  returned.  Of  these  two  sums,  amount- 
ing to  $108.16,  the  defendant  remitted  all  in 
excess  of  the  plaintiff's  claim,  and  pleaded 
the  remainder,  $171.85,  as  a  set-off.  From 
this  it  would  appear  that  the  defendant  in 
denying  the  allegations  in  the  complaint  la- 
tended  simply  to  deny  the  indebtedness,  u 
be  does  not  seek  to  recover  this  amoont.  Be 
does,  however,  go  on  further,  and  set  np  ai 
a  second  counterclaim  that  he  bad  sbipped 
to  the  plaintiff  fom;  additional  transformers, 
worth  $180,  which  had  never  been  returned, 
and  that  the  damages  caused  by  tb^r  deten- 
tion amounted  to  $80  in  addition  to  their 
value.  Of  this  sum  of  $260  he  remits  all  in 
excess  of  $200,  and  prays  judgment  for  that 
amonnt  with  the  costs  of  the  action.  Tbe 
plaintiff  demurred,  insisting,  among  other 
things,  that  the  answer  did  not  show  that  the 
counterclaims  existed  at  the  time  of  the 
bringing  of  tbe  action,  that  they  did  not  arise 
out  of  the  same  cause  of  action,  and  that 
their  total  amount  was  In  excess,  of  the  Ju- 
risdiction of  the  Jnstice  of  tbe  peace.  The 
demurrer  was  overruled,  and  the  plaintiff  ap- 
pealed. 

We  think  that  the  subject-matter  of  tbe 
counterclaims  Is  snfflcleutiy  connected  with 
tbe  subject  of  the  action  to  be  maintained 
under  section  244  of  the  Code,  as  tbe  trant- 
actions  apparently  all  arise  in  the  same  gen- 
eral course  of  dealing.  But  we  also  think 
that  the  demurrer  should  have  been  sustain- 
ed. Inasmuch  as  the  total  amount  of  the  un- 
remitted counterclaims  waa  in  excess  of  $200, 
and  therefore  beyond  the  jurisdiction  of  the 
Justice  of  the  peace.  In  this  computation  we 
have  entirely  eliminated  the  alleged  payment 
of  $33,  which  is  In  no  sense  a  counterclaim. 
The  plea  of  payment  is  essentially  different 
from  set-off  or  counterclaim,  in  its  nature,  Its 
origin,  and  Its  result  A  payment  pco  tahto 
extinguishes  tbe  debt  eo  Instanti,  and  la  It- 
self thereby  extinguished,  sp  tl^at  neither  re- 
mains any  longer  the  subject  of  an  actioa 
On  the  contrary,  a  countercialiu,  which  now 
Includes  a  set-oil,  is  the  assertion  by  the  de- 
fendant of  an  Independent  demand  whldi 
might  be  maintained  in  an  independent  ac- 
tion.    Payment  was  a  good  defense  at  corn- 
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mon  law,  and  from  time  Immemorial  waB  re- 
garded aa  a  valid  plea  in  bar.  Set-off,  except 
In  some  few  Instances  of  equitable  jurlsdlc* 
tlon,  rests  purely  upon  statute,  and  was  tin- 
kbown  to  the  common  law,  wblcb  could  not 
conceive  of  the  defendant  ever  being  an  ac- 
tor. It  originated  In  the  bankrupt  act  of  4 
&  5  Anne,  c.  17,  suggested  perhaps  by  the 
compensatio  of  the  civil  law,  but  was  given 
general  application  by  the  statutes  of  2 
G«o.  IL  c.  22,  and  8  Geo.  IL  c.  24,  which 
enact  "that,  where  there  are  mutoal  debts 
between  the  plaintiff  and  defendant,  one  debt 
may  be  set  against  the  other,  and  either 
pleaded  In  bar  or  given  In  evidence  upon  the 
general  Issue  at  the  trial,  which  shall  oper- 
ate as  payment  and  extlngnish  so  much  of 
tbe  plaintiff's  demand."  S  BL  Comm.  304. 
Payment  extinguished  the  debt  at  the  time 
of  payment,  while  a  set-off  required  mutnal 
«dBtIi«  debts,  and  operated  as  payment  only 
when  pleaded,  and  by  Judgment  of  the  court 
The  difference  Is  thus  stated  by  Judge  Hen- 
derson In  McDowell  v.  Tate,  12  N.  C.  219,  251: 
"A  payment  Is,  by  consent  of  the  parties,- 
either  expressed  or  Implied,  appropriated  to 
the  discharge  of  a  debt  A  set-off  Is  a  mn* 
tnal.  Independent  dalm,  which  still  contlnnea 
to  exist  as  SBeh,  and  one  which  the  parties 
did  not  intend  should  be  appropriated  to  the 
satisfaction  at  an  existing  demand,  but  that 
each  should  have  mutual  causes  of  action, 
and  of  coarse  motual  actions,  if  they  please, 
against  each  other."  This  distinction  Is  ot 
vital  Importance  in  the  determination  of  the 
case  at  bar,  as  well  as  the  proper  under- 
standing of  the  dedsIozH  of  this  court  The 
counterclaim  is  the  creature  of  the  Oode,  and 
Is  an  extension  of  the  set-off,  enlarging  tbe 
class  of  claims  that  may  be  pleaded,  and  en- 
abling the  defendant  to  obtain  Judgment  for 
the  excess.  Code,  (244,  provides  that:  "The 
counter-claim  mentioned  in  the  preceding  sec- 
tioa  mnst  be  one  existing  in  favor  of  a  de- 
fendant and  against  a  plaintiff,  between 
whom  a  several  judgment  might  be  had  in 
the  action,  and  arising  out  of  one  of  the  fol- 
lowing causes  of  action:  (1)  A.  cause  of  ac- 
tion arising  ont  of  the  contract  or  transaction 
set  forth  in  the  complaint  as  the  foundation 
of  the  plaintiff's  claim,  or  connected  with  the 
snbject  of  the  action.  (2)  In  an  action  aris- 
ing OB  contract  any  other  cause  of.  action 
arising  also  on  contract  and  existing  at  the 
oommencement  of  the  action/'  It  is  said  In 
Hurst  V.  Everett  91  N.  C.  399,  403,  that  a 
counterclaim  Indudes  both  set-c^  and  recoup- 
ment and  in  fact  every  defense  to  the  action, 
except  a  demurrer,  which  does  not  amount 
to  a  plea  in  bar.  It  is  true  that  recoupment 
and  set-off  are  now  both  counterclaims,  and 
yet  they  are  essentially  different  from  each 
other.  We  have  seen  that  the  set-off  was 
of  statutory  origin,  and  applied  only  to  mu- 
tual, independent  claims;  the  defendant's 
claim  necessarily  arising  ont  of  a  transaction 
extrinsic  to  the  plalntlfTs  cause  of  action. 
On  the  contrary,  recoupment  always  arises 
81  S.E.— 19 


out  of  the  same  cause  of  action,  or  matters 
directly  connected  therewith,  and  was  recog- 
nized at  common  law.  In  fact  It  was  a  de- 
fense going  to  lessen  or  defeat  the  plaintiff's 
recovery,  by  showing  damages  sustained  by 
the  defendant  from  a  breach  by  the  plaintiff 
himself  of  tbe  very  contract  opon  which  his 
action  was  based,  or  fraudulent  misrepresen- 
tations by  which  the  defendant  was  induced 
to  enter  therein.  As  it  was  a  pure  defense, 
there  could  be  no  excess  recovered  by  the  de- 
fendant It  Is  now  included  in  the  first  clastt 
of  counterclaims  allowed  by  tbe  Code,  and 
yet  as  held  in  Hnrst  v.  Everett,  supra.  It  Is 
still  available  in  some  cases  as  a  pure  de- 
fense. A  true  counterclaim,  such  as  that  at 
bar,  to  be  capable  of  atHrmatire  relief,  must 
be  one  on  which  Judgment  might  be  had  In 
Qie  action,  and  must  therefore  come  within 
the  Jurisdiction  of  the  court  wherein  it  is 
pleaded.  Therefore  it  cannot  exceed  i^200  In 
a  Justice's  court;  and,  where  several  coun- 
terclaims Are  pleaded  In  the  same  action, 
their  aggregate  sum  will  be  taken  as  the  Ju- 
risdictional amount  These  principles  are 
laid  down  in  the  leading  text-books,  and  sus- 
tained by  a  long  line  of  authorities,  which  it 
is  Impracticable  to  cite.  It  simply  remains 
for  us  to  ascertain  whether  the  counterclaims 
In  the  case  at  bar  exceed  in  the  aggregate  the 
sum  of  $200,  taking  the  allegations  of  the  an- 
swer as  tme  for  tbe  purposes  of  the  demur- 
rer. The  plaintiff  demanded  the  sum  of 
$171.85.  Deducting  the  alleged  payment  of 
$33,  there  remained  only  $138.85,  which  was  set 
off  by  the  defendant's  first  counterclaim,  re- 
mitted to  that  amount.  The  defendant's  sec- 
ond counterclaim  was  for  $260,  remitted  to 
$200,  for  which  he  demanded  Judgment  But 
as  he  had  already  set  off  $138.86,  it  was  nec- 
essary to  remit  his  second  counterclaim  to 
$61.15,  ■  to  bring  It  within  the  Jurisdiction. 
This  be  did  not  do,  and  we  cannot  do  it  for 
him.  Tbe  demurrer  should  therefore  have 
been  sustained. 

Our  decision  here  Is  not  In  conflict  with  that 
In  Heyser  v.  Ounter,  118  N.  C.  964,  24  8.  B. 
712,  as  the  facts  are  essentially  different  In 
that  case  It  is  distinctly  stated  on  page  965, 
118  N.  C,  and  page  713,  24  S.  B.,  that  "the 
plaintiff  sued  for  the  $200  advanced,  and  de- 
fendant pleaded  payment  and  also  a  coun- 
terclaim for  $200,  waiving  and  releasing  all 
In  excess  of  $200."  There  was  only  one  conn- 
terclaim,  as  the  plea  of  payment  was  In  no 
sense  a  counterclaim.  It  Is  true,  the  plain- 
tiff claimed  a  recoupment  of  $125  for  addi- 
tional expense  in  excess  of  the  contract  price 
In  moving  the  timber;  bnt,  as  he  owed  the 
defendant  a  greater  amount  Ws  payment  of 
the  $125  that  should  have  been  paid  by  the 
defendant  was  equivalent  to  a  payment  to 
the  defendant  lessening  his  claim  to  that 
amount  This  was  admitted  by  tbe  defend- 
ant who  remitted  the  additional  sum  of 
$114.46  for  Jurisdictional  purposes.  The  state- 
ment of  account  In  the  opinion  of  the  court 
might    appear   as    setting    off    independent 
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claims,  but  such  was  not  the  Intention.  It  Is 
simply  the  method  usually  employed  by  busi- 
ness men  to  arrive  at  the  balance  due.  If  a 
man  were  to  deposit  $S,000  in  bank,  and  draw 
divers  checks  thereon,  amounting  to  |4,900, 
at  the  end  of  the  month  he  would  receive  a 
statement  from  the  bank  showing  the  de- 
posit of  $5,000  on  one  side,  and  the  amounts 
of  the  various  checlcs  on  the  other,  resulting 
in  a  balance  of  |100  due  the  depositor.  If 
suit  were  brought  for  the  balance  before  a 
jDstlce  of  the  peace,  it  could  not  be  contend- 
ed that  the  deposit  and  the  different  checks 
constituted  mutual  causes  of  action,  upon 
which  independent  actions  might  be  brought. 
In  the  case  at  bar  the  demurrer  must  be  sus- 
tained, and  the  Judgment  la  therefore  re- 
rened.    Reversed. 


(53  8.  C.  4TB) 

Bz  parte  SANDERS. 
(Supreme  Conrt  of  South  Oarollna.    Oct  28, 
1898.) 
PanfART  Elbctiohs  — Review  bt  Csrtioraki  — 
CJoUNTT  OoMMiTTBES— Notice  o»  Contest 
—Appeals — Final  Decisions. 
L  Act  1888,  to  protect  primary  elections  and 
conventiona  of  political  parties,  provides  (sec- 
tion  1)   that  every   political   primary   election 
for  the  purpose  of  cnooslng  candidates  for  of- 
fice shall  be  presided  over  and  conducted  in  the 
manner  prescribed  by  the  rules  of  the  political 
party  holding  such  primary  eiectlons,  by  man- 
agers  selected    in   the   manner   prescribed    by 
such  rules.    Section  8  proTides  that  every  sucn 
primary  electlcm  shall  be  held  at  the  time  and 
place   and   under  requirements   prescribed    by 
the  roles  of  the  party,  and  the  returns  shall 
be  made,  and  the  result  declared,  as  prescribed 
by  such  rules.    Hdd,  that  the  decisions  of  the 
state  executive  committee  of  a  political  party 
as  to  the  validity  of  primary  elections  are  of 
a  Judidal  or  qnsA  judicial  nature,  so  as  to  be 
reviewable  by  certiorari. 

2.  A  county  executive  committee  of  a  politi- 
cal party  acquires  no  jurisdiction  to  deitermine 
the  rights  of  one  protesting  and  contesting  the 
nomination  of  a  rival  condidate,  where  no  no- 
tice or  grounds  of  contest  are  served  on  such 
rival  nominee. 

3.  The  state  executive  committee  of  a  politi- 
cal party  acquires  no  jurisdiction  of  an  appeal 
from  the  county  committee's  decision  in  regard 
to  a  contested  nomination,  where  no  notice  or 
grounds  of  appeal  are  served  on  the  party 
whose  nomination  la  contested. 

4.  The  decision  of  the  county  Democratic 
executive  committee  Is  final  in  regard  to  con- 
tests and  protests  as  to  the  nomination  of  coun- 
ty officers,  since  rule  7  of  the  Democratic  par- 
ty provides  for  a  hearing  by  the  state  executive 
committee  of  contests  only  for  United  States 
senators  and  state  officers. 

At  chambers.    - 

O.  W.  Sanders  sued  out  a  writ  ot  cer- 
tiorari from  the  decision  of  the  state  Demo- 
cratic executive  committee  In  ordering  an- 
other primary  election,  and  obtained  a  re- 
straining order.  Motion  to  vacate  the  re- 
straining order.    Refused. 

J.  Hawkins  Jenkins,  for  petitioner.  H.  A. 
M.  Smith,  for  respondent 

McIVBR,  O.  J.  This  was  a  motion  to  vacate 
and  setaside  the  restraining  order  heretofore  la- 


sued  In  this  cause.  It  appears  from  the  pler.d- 
Ings  that  the  petitioner,  C.  W.  Sanders,  and  one 
J.  B.  Morrison  were  candidates  for  the  Demo- 
cratic nomination  for  sheriff  of  Berkeley 
county  at  the  primary  election  held  In  that 
county  on  the  30th  day  of  August  1808.  The 
county  Democratic  executive  committee  of 
Berkeley  county  met  at  the  conrt  house,  as 
required  by  the  rules  of  the  party,  and.  after 
tabulating  the  returns  of  the  votes  cast  'de- 
dared  the  petitioner  the  nominee,  be  having 
received  a  majority  of  the  votes  cast.  There- 
after J.  B.  Morrison  filed  with  the  county 
chairman  of  Berkeley  county  certain  grounds 
of  protest  and  contest,  but  did  not  serve  them 
on  the  said  Sanders.  At  the  next  meeting  ot 
the  county  executive  committee  said  Morri- 
son called  upon  the  county  committee  to  bear 
his  protest  and  contest,  whereupon  the  peti- 
tioner, through  his  counsel,  objected  to  snch 
hearing  upon  the  ground  that  no  notice  or 
grounds  of  protest  or  contest  had  been  served 
upon  him.  The  county  committee  sustained 
the  objection,  and  again  declared  C.  W.  San- 
ders the  nominee  of  the  party,  after  which 
the  said  Morrison  stated  that  he  would  ap- 
peal to  the  state  executive  committee.  The 
next  day,  being  Friday,  September  18,  1898, 
the  said  Morrison  appeared  before  the  state 
executive  committee  In  (Columbia,  and  pre- 
sented his  appeal,  whereupon  that  committee. 
In  the  absence  of  the  petitioner,  and  although 
be  had  never  been  served  with  either  notice 
or  grounds  of  appeal,  heard  the  same,  and  set 
aside  the  conclusion  of  the  county  committee, 
and  ordered  that  committee  to  bear  and  de- 
termine Morrison'^  contest  On  the  20tb  of 
September  the  county  execntive  committee, 
against  the  protest  of  C.  W.  Sanders,  and  In 
compliance  with  the  requirement  of  the  state 
executive  committee,  heard  the  contest  of  the 
said  Morrison,  and,  after  fully  considering  the 
same,  for  the  third  time  declared  C.  W.  San- 
ders the  nominee,  and  Morrison  again  stated 
that  he  would  appeal,  but  served  no  notice 
or  grounds  of  appeal,  and  accordingly  appear- 
ed before  the  state  executive  committee  In 
Columbia  on  the  23d  of  September,  1888, 
and,  upon  the  matter  being  taken  up  by  the 
state  executive  committee,  the  petitioner, 
through  his  counsel,  objected  to  the  hearing, 
for  want  of  service  of  notice  and  grounds  of 
appeal,  etc.  After  taking  the  matter  up,  the 
state  executive  committee  again  set  aside 
the  findings  and  conclusions  of  the  county  ex- 
ecutive committee,  and  ordered  that  commit: 
tee  to  order  another  primary  election,  where- 
upon the  petitioner  sued  out  the  writ  in  this 
proceeding,  and  obtained  the  restraining  or- 
der now  sought  to  be  vacated. 

The  first  question  to  be  determined  Is 
whether  or  not  the  state  Democratic  execu- 
tive committee  is  such  a  tribunal  as  la  sub- 
ject to  the  supervision  of  the  conrts.  By  sec- 
tion 1  of  the  act  of  1888  entitied  "An  act  to 
protect  primary  elections  and  conventions  of 
political  parties,  and  to  punish  frauds  com- 
mitted thereat"  it  la  provided  "that  every 
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political  primary  election  held  by  any  political 
party  *  •  ♦  for  the  purpose  of  choosing 
candidates  for  office  •  •  •  shall  be  presid- 
ed over  and  conducted  in  the  manner  pre- 
Bcrlbed  by  the  rules  of  the  political  party 
•  •  •  holding  such  primary  elections,  by 
managers  selected  In  the  manner  prescribed 
by  Buch  rules."  Section  S  provides  that  "ev- 
ery such  primary  election  shall  be  held  at  the 
time,  and  place,  and  under  the  requirements 
prescribed  by  the  rules  of  the  party,  •  •  • 
and  the  returns  shall  be  made,  and  the  result 
declared  as  prescribed  by  such  rules."  It  is 
evident  from  the  above  extract  that  the  legis- 
lature intended  to  give  primary  elections  a 
legal  status,  and  to  place  them,  together  with 
the  entire  party  machinery,  under  the  protec- 
tion of  the  courts,  not  only  for  the  purpose 
of  punishing  frauds,  but  also  for  the  enforce- 
ment of  rights  acquired  therein.  If,  then, 
the  functions  of  the  state  Democratic  execu- 
tive committee  are  of  a  Judicial  or  quasi  Ju- 
dicial nature.  It  is  clear  that  the  court  has  the 
right,  and  in  a  proper  case  It  Is  Its  duty,  to 
review  the  proceedings  of  the  state  commltp 
tee  by  certiorari.  That  the  state  executive 
conamittee  does  exercise  Judicial  functions  is 
evident,  and  I  therefore  hold  that  its  proceed- 
ings are  reviewable .  nnder  the  writ  of  cer- 
tiorari. 

It  l8  claimed,  and  not  denied,  that  no  no- 
tice or  grounds  of  contest  nor  of  appeal  were 
served  upon  the  petitioner,  O.  W.  Sanders, 
who  bad  been  declared  the  nominee.  How, 
then,  could  the  county  executive  committee 
acquire  Jurisdiction  to  hear  such  contest? 
the  state  executive  committee  the  appeal? 
Service  of  notice  is  essential  in  all  cases  for 
the  purpose  of  bringing  the  parties  before 
the  court  or  the  tritninal  before  such  court  or 
tribunal  can  acquire  Jurisdiction  of  the  mat- 
ter. It  Is  elementary  that  no  tribunal  can  ad- 
judicate rights  until  the  parties  have  had 
proper  notice,  and  have  been  properly  brought 
before  it;  and,  no  notice  or  grounds  of  pro- 
test or  contest  having  been  served  on  the  pe- 
titioner, the  county  executive  committee  was 
right  in  declining  to  hear  such  contest;  and, 
no  notice  or  grounds  of  appeal  from  such  de- 
termination having  been  served  upon  peti- 
tioner, the  state  executive  committee  never 
acquired  Jurisdiction  of  the  matter,  and  Its 
order  was  a  nullity. 

But  It  Is  contended  that  the  state  executive 
committee  has  no  appellate  Jurisdiction  a»  to 
county  officers,  and  as  to  such  offices  the 
findings  and  conclusions  of  the  county  Dem- 
ocratic executive  committee  are  final.  Rule  7 
of  the  Democratic  party  provides  that:  "Pro- 
tests and  contests  for  county  offices  shall 
be  filed  within  five  days  after  the  election 
with  the  chairman  of  the  county  executive 
committee,  and  said  executive  committee 
shall  hear  and  determine  the  same.  The 
state  executive  committee  shall  hear  and 
decide  protests  and  contests  as  to  United 
States  senators,  state  officers,"  etc.  From 
the  bare  reading  of  this  rule  it  Is  appai-ent 


that  the  action  of  the  coanty  executive  com- 
mittee is  final,  for  It  says  ao  in  plain  and 
unmistakable  words.  But  it  la  contended 
that  the  constitution  of  the  party  gives  the 
state  executive  committee  appellate  Jurisdic- 
tion. An  examination  of  the  constitution, 
however,  falls  to  Justify  this  contention.  It 
is  perfectly  clear  that  the  section  of  the  con- 
stitution which  is  supposed  to  confer  this  Ju- 
risdiction deals  solely  with  state  officers.  Unit- 
ed States  senators,  etc  Besides  this,  there  Is 
much  force  in  the  argument  that  the  statute 
makes  the  "rules"  the  supreme  law  of  the 
party,  but  I  do  not  think  it  necessary  to  rest 
my  conclusion  upon  that  point,  for,  as  I  have 
already  said,  neither  the  constitution  nor  the 
rules  give  the  state  executive  committee  ap- 
pellate Jurisdiction  as  to  county  offices.  It  la 
clear,  therefore,  that  this  action  of  the  coan- 
ty executive  committee  is  final,  and  the  state 
executive  committee  exceeded  Its  Jurisdiction 
when  It  undertook  to  hear  Mr.  Morrison's  ap- 
peal. For  these  reasons  the  motion  to  set 
aside  and  vacate  said  restraining  order  ia  re- 
fused. 

(S3  8.  C.  463) 
GILREATH  v.  FURMAN. 
(Supreme  Court  of  South  Carolina.    Oct.  2S, 

1898.) 
AsTxasa    Posskssioh — Pleadixs — Demckrii^— 

SoPriCIENCT. 

Where  a  complaint  for  the  recoyery  of 
land  alleged  that  a  testator  seised  thereof  in 
1849  willed  the  same  to  one  of  his  daughters, 
providing  that,  if  she  died  without  issue.  It  was 
to  go  to  his  diildren  gurvivinK  said  daughter, 
and  that  the  devisee  died  In  1S97,  and  plaintUI 
was  testator's  only  surviving  cnild,  and  d^ 
fendant  was  in  possession  of  said  land,  a  de- 
murrer to  an  answer,  setting  up  that  defend- 
ant has  been  in  adverse,  continuous,  uninter- 
rupted, and  peaceable  possession  long  enough 
to  entitle  him  to  the  land  under  the  10,  20, 
and  40  years  statutes  of  limitations,  cannot  be 
sustained,  where  the  complaint  nowhere  al- 
leged that  the  devisee  had  ever  been  in  posses- 
sion. 

Appeal  from  common  plea«  circuit  court  ot 
Greenville  county;   James  Aldrlch,  Judge. 

Action  by  Martha  L.  Gllreath  against  Mary 
O.  D.  Furman.  From  an  order  overruling  de- 
murrers to  defenses  of  the  answer,  the  plain- 
tiff appeals.    Affirmed. 

Perry  &  Heyward,  for  appellant  Wells, 
Ansel  &  Cothran,  for  respondent 

POPE,  J.  This  appeal  involves  questions 
growing  out  of  several  demurrers  to  several 
causes  of  defense,  and,  In  order  to  be  con- 
sidered, a  reproduction  of  the  complaint  and 
answer  will  be  necessary. 

The  complaint  was  as  follows:  "(1)  That  on 

the day  of  July  A.  D.  1849,  Plnckney 

Hawkins,  late  of  the  county  (then  district)  of 
Greenville,  In  this  state,  died  seised  and  pos- 
sessed of  a  large  estate,  consisting  of  both 
real  and  personal  property,  part  of  which  was 
a  certain  tract  of  land  lying  about  three  miles 
north  of  the  present  city  of  Greenville^  in  the 
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ooimty  and  state  afinreaald,  cootainins  about 
three  hondred  and  forty  acres,  and  known  as 
the  'DoEler  Tract,'  npon  which  the  said  Plncfc- 
aey  Hawkins  had'  been  lirlng  up  to  the  time 
of  his  death,  as  above  set  forth.  (2)  That 
die  said  Pinckney  Hawkins  left  his  last  wlU 
and  testament,  duly  executed,  whereby  he  pro- 
vided. Inter  alia,  as  follows:  'Fourth.  I  give 
onto  my  daughters  Ghloe  Hawkins  and  Me- 
Ilnda  Hawkins  a  negro  woman  named  Susan- 
na, and  her  two  children,  Butler  and  Peter, 
also  a  negro  girl  named  Ann,  together  with 
their  future  increase;  also  one  hundred  acres, 
including  dwelling  house  and  Improvements, 
of  the  Dozler  tract,  whereon  I  now  live,  to  ba 
divided  as  my  executors  think  best;  upon  the 
marriage  of  either  of  them,  and  in  the  event 
of  the  death  of  either  of  them  without  issue, 
their  portion  at  that  time  to  go  to  my  surviv- 
ing children,  share  and  share  alike.'  ▲  copy 
of  which  will  is  hereto  attached,  and  made  a 

part  of  this  complaint    (3)  That  on  the 

day  of  July,  A.  D.  1849,  said  will  was  duly 
proven  in  common  form  before  the  ordinary 
for  Greenville  district,  and  is  now  on  file  in 
the  court  of  probate  for  the  county  of  Green- 
ville, state  aforesaid.  (4)  That  on  the  13th 
day  of  January,  1897,  the  said  Mellnda  Haw- 
kins died,'  tutestdte  and  without  issue.  (5) 
That,  at  the  time  of  the  death  of  the  said 
Melinda  Hawkins,  this  plaintiff  was  the  only 
surviving  child  of  the  said  Pinckney  Haw- 
kins. (6)  That  the  defendant,  Mary  G.  D. 
Funnan,  is  no^  in  possession  of  said  Dozler 
tract  Wherefore  the  plaintiff  prays:  (1) 
That  a  writ  of  partition  do  issue  from  this 
court,  and  that  one  hundred  acres  of  the  said 
land,  including  the  dwelling  house  and  Im- 
provements, be  set  off,  fifty  acres  thereof  to 
be  delivered  to  this  plalntifL  (2)  For  such 
other  and  further  relief  as  may  be  just  and 
proper,  and  for  the  costs  of  this  action." 

To  this  complaint  the  defendant  offered  the 
following  answer:  "For  a  first  defense:  (1) 
That  she  admits  that  she  is  in  {josaesslon  of 
a  certain  tract  of  land  about  three  miles  north 
of  the  city  of  Greenville,  containing  three 
hundred  acres,  more  or  less,  but  she  alleges 
that  said  tract  of  land  Is  known  as  'Oherry- 
dale;'  (2)  She  admits  the  second  and  third 
paragraphs  of  the  complaint  (3)  She  denies 
that  she  has  any  knowledge  and  information 
sufficient  to  form  a  belief  as  to  the  other  al- 
legations of  the  complaint  not  heretofore  adr 
mltted.  (4)  She  denies  that  the  plaintiff  had 
any  Interest  or  title  In  said  lands,  or  Is  en- 
titled to  partition  of  any  part  thereof;  but, 
«n  the  contrary,  alleges  that  she  (the  defend- 
ant) Is  owner  in  fee  thereof.  For  a  second 
defense:  (1)  She  alleges  that,  after  the  death 
of  Pinckney  Hawkins,  A.  B.  Crook,  named 
as  executor  In  said  will,  duly  qualified  as  ex- 
ecutor, and  that  he,  with  a  full  knowledge 
and  consent  of  all  the  legatees  and  devisees 
under  said  will,  professing  to  act  in  pursu- 
ance of  its  terms,  sold  and  conveyed  in  fee 
the  entire  tract  of  land  referred  to  In  the 
drst  defense  herein,  unto  T.  T.  Hopkins,  and 


received  the  procecids  of  sale.  (Z)  That  the 
proceeds  of  sale  of  said  lands  were  divided 
among  the  said  legatees  and  devisees,  and 
that  the  plaintiff  herein  received  her  part 
thereof,  and  all  the  ether  children  and  de- 
visees and  legatees  received  their  part  (3) 
That  the  said  T.  T.  Hopkins  immediately 
went  into  possession  of  the  said  lands,  claim- 
ing the  same  as  his  own,  and  that  be  and 
those  who  claimed  under  him,  including  this 
defendant,  have  ever  since  been  in  peace- 
aUe,  uninterrupted,  adverse  possession  there- 
of, claiming  the  same  in  fee  simple.  (4)  That, 
by  the  act  and  conduct  of  the  plaintiff  as 
aforesaid,  she  la  estopped  from  claiming  any 
title  or  interest  in  the  said  premises.  For  a 
third  defense:  The  defendant  alleges:  (1) 
That  She  has  been  prior  to  this  action  In  the 
adverse,  continuous,  uninterrupted,  and  peace- 
able possession  of  said  lands  heretofore  de- 
scribed in  this  answer,  for  the  period  of  ten 
years,  claiming  the  same  as  her  own,  and 
the  defendant  pleads  such  possession  as  a 
bar  to  this  action  under  the  statute.  For  a 
fourth  defense:  She  alleges  that  she  and 
those  under  whom  she  claims  have  been  in 
the  adverse,  continuous,  uninterrupted,  and 
peaceable  possession  of  the  lauds  described 
herein  for  a  full  period  of  twenty  years  prior 
to  the  commencement  of  this  action,  and  that 
In  law  this  defendant,  or  those  from  whom 
she  claims,  will  have  been  presumed  to  have 
received  a  deed  of  conveyance  to  said  lands 
from  all  parties  having  an  Interest  or  claim 
therein.  For  a  fifth  defense:  ,(1)  This  de- 
fendant allies  that  this  action  is  for  the  re- 
covery of  real  property,  or  an  interest  there- 
in. (2)  That  this  defendant  and.  those  from 
whom  she  claims  have  bean  in  possession  of 
the  said  land  under  claim: or  title  in  fee  sim- 
ple by  virtue  of  a  written  instrument  for 
more  than  forty  years  prior  to  the  commence- 
ment of  this  action,  and  she  alleges  that  un- 
der the  statute  of  limitations,  the  said  pos- 
session shall  be  deemed  to  have  conferred  a 
valid  title  against  the  world.  (3)  The  defend- 
ant pleads  and  claims  the  benefit  of  all  the 
presumptions  arising  from  lapse  of  time." 

ThereuiMU  the  plaintiff  demurred  separate- 
ly to  each  of  the  five  sei)arate  defenses  in- 
terposed by  defendant's  answer,  on  the  ground 
that  each  defense  failed  to  state  facts  suffi- 
cient to  constitute  a  defense  to  the  plalntiSTs 
cause  of  action  set  out  In  her  complaint 
When  the  hearing  of  said  demurrers  came  on 
before  his  honor,  Judge  Aldrlch,  he  passed 
an  order  overruling  each  one.  From  this  or- 
der the  plaintiff  now  appeals,  and  seeks  to 
reverse  the  same  only  so  far  as  the  third, 
fourth,  and  fifth  defenses  set. up  in  the  an- 
swer are  concerned;  so  that  the  first  and  sec- 
ond defenses  are  valid  defenses,  and  remain 
for  trial  in  the  court  below,  unaffected  by 
this  appeal.  The  following  are  the  grounds 
of  appeal:  (1)  That  his  honor,  the  clrcoit 
Judge,  erred  In  overruling  the  demurrer  to 
the  third  alleged  defense  set  up  In  the  an- 
swer, and  should  have  ordered  said  alleged 
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defense  to  be  etrlcken  out,  upon  the  ground 
that  inasmuch  as  the  cause  of  action  set  out 
In  the  complaint  did  not  accrue  to' the  plaln- 
tltr  until  the  IStta  day  of  January,  A.  D.  1897, 
there  could  be  no  possession  adverse  to  the 
plaintiff's  title  previous  to  said  date,  and  con- 
sequently the  statute  of  limitatlonB  could 
not  run  against  the  plaintiff.  (2)  That  his 
honor,  the  circuit  Judge,  erred  in  overruling 
the  demurrer  to  the  fourth  alleged  defense 
set  up  in  the  answer,  and  should  have  or- 
dered said  alleged  defense  to  be  stricken  out, 
upon  the  ground  that  inasmuch  as  the  cause 
of  action  set  out  In  the  complaint  did  not  ac- 
crue to  the  plaintiff  until  the  13th  day  of 
January,  A.  D.  1897,  there  could  be  no  pos- 
session adverse  to  the  plaintiff's  tide  previous 
to  said  date,  and  consequently  no  presump- 
tion of  a  deed  or  grant  could  arise  against 
the  plaintiff.  (S)  That  his  honor,  the  circuit 
Judge,  erred  in  overruling  the  fifth  alleged 
defense  set  up  in  the  answer,  and  should 
have  ordered  said  alleged  defense  to  be  strick- 
en out,  upon  the  ground  that,  Inasmuch  as  the 
cause  of  action  set  out  in'  the  complaint  did 
not  accrue  to  the  plaintiff  until  the  13tb  day 
of  January,  A.  D.  1897,  there  oould  be  no 
possession  adverse  to  the  plaintiff's  title  previ- 
ous to  that  date,  and  consequently  that  the 
terms  of  section  109  of  the  Code  of  Civil 
Procedure  of  this  state  cannot  apply  to  the 
plaintiff's  case.  (4)  That  It  Is  submitted  that 
said  section  109  of  the  Code  of  Civil  Proce- 
dure can  apply  to  such  rights  only  as  could 
be  enforced  within  40  years  Ihnlted  therein, 
and  that,  in  so  far  as  it  assumes  to  cut  off  the 
rights  of  a  litigant  without  affording  to  such 
litigant  an  opix>rtunIty  to  assert  his  or  her 
right  In  court  (if  said  section  be  so  construed), 
it  is  submitted  that  said  section  is  nncon- 
stitutionaL" 

The  object  of  a  demurrer  is  to  test  the  suffi- 
ciency in  law  of  a  pleading  by  admitting  the 
truth  of  all  allegations  of  fact  in  said  plead- 
ing so  far  as  said  facts  are  well  pleaded, 
whether  it  be  a  complaint,  an  answer,  or  a 
reply.  When  an  answer  Is  demurred  to,  rel- 
ereice  must  necessarily  be  bad  to  the  cause 
of  action  as  set  up  in  the  complaint.  In 
passing  upon  the  first  ground  of  appeal,  it 
will  be  necessary  to  bear  In  mind  that  the 
cause  of  action  as  set  out  in  the  complaint  Is 
that  under  the  will  of  PInckney  Hawkins,  in 
July.  1849,  there  passed  unto  Mellnda  Haw- 
kins, under  the  fourth  clause  of  his  will,  an 
estate,  being  a  one-half  interest  In  100  acres 
of  land  whereon  the  dwelling  house  of  said 
PInckney  Hawkins  was  located,  as  a  part  of 
his  Dozler  tract  of  land,  and.  In  the  event  she 
died  without  issue,  then  to  go  to  the  tes- 
tator's chlldr3n  who  should  survive  the  said 
Mellnda  Hawkins;  and  that  Mellnda  Haw- 
kins died  on  the  13th  of  January,  1897,  with- 
out Issue;  and  that  the  plaintiff  is  and  was 
the  only  child  of  PInckney  Hawkins  alive 
when  Mellnda  Hawkins  died;  and  that  de- 
fendant is  in  possession  of  said  land.  It  will 
be  noticed  that  the  plaintiff  nowhere  In  her 


complaint  ever  asserts  as  a  fact  that  Mellnda 
Hawkins  ever  was  in  possession  of  said  land 
from  the  year  1849  to  the  date  of  her  death. 
In  1897.  Th&ce  is  also  an  entire  absence  of  al- 
legation In  the  complaint  as  to  the  manner  of 
defendant's  possession.  We  have  no  right  to 
assume  the  existence  of  any  facts  which  are 
not  pleaded,  and  which  may  be  necessary  to 
the  construction  of  the  pleading  demurred  to, 
or,  (m  the  other  hand,  to  assume  the  existence 
of  any  such  necessary  facts  in  the  complaint 
Itself.  In  other  words,  when  a  demurrer  Is 
Interposed,  the  gates  are  shut  as  against  all 
other  facts  save  those  set  out  In  the  com- 
plaint and  in  the  answer  and  in  the  reply  de- 
murred to.  The  appellant  may  reply  to  this 
view  that  the  defendant  has  not  demurred 
tp  the  complaint  because  there  Is  a  failure 
In  Its  Bllegatlons  of  fact  In  stating  a  cause 
of  action.  We  answer  that  the  view  sug- 
gested is  quite  true,  and  that,  when  the  de- 
fendant Interposed  her  answer,  she  thereby 
admitted  all  the  facts  alleged  In  the  com- 
plaint which  she  did  not  deny.  The  plaintiff 
and  defendant  were  at  Issue  by  their  plead- 
ings,—the  complaint  and  answer.  But  the 
plaintiff  was  not  content  with  this.  She  must 
needs  interpose  a  demurrer  to  the  defenses 
set  out  In  defendant's  answer.  By  so  doing, 
she  must,  of  necessity,  have  hei-  complaint 
tested, — as  much  so  as  if  the  defendant  had 
demurred  thereto.  The  rule  In  the  construc- 
tion of  a  demurrer  to  any  pleading  subsequent 
to  the  complaint  Is  that  thereby  the  demurrer 
win  reach  back  to  defects  In  "that  part  of  the 
previous  pleading  which  the  pleading  demur- 
red to  purports  to  answer,  or  with  which  it 
is  connected."  6  Etac  PI.  &  Prac.  330.  The 
demurrer  to  that  defense  in  the  answer  which 
sets  up  that  the  plaintiff  cannot  recover  this 
land  of  the  defendant  because  the  defendant 
has  been  for  10  years  prior  to  this  action  in 
the  adverse,  continuous,  and  peaceable  i>os- 
session  of  the  lands  in  question  must,  there- 
fore, be  taken  In  connection  with  the  facts  on 
this  point  alleged  in  the  complaint  It  will  be 
noticed  that  the  plaintiff  nowhere  alleges  in 
her  complaint,  nor  does  the  defendant  In  her 
answer  admit,  that  the  possession  adverse  to 
the  plaintiff  for  10  years  by  the  defendant  did 
not  exist  If  such  possession  was  adverse 
to  the  plaintiff.  It  would  of  necessity  require 
the  existence,  on  the  part  of  the  plaintiff,  of 
the  right  to  such  possession  during  the  10 
years;  for  we  cannot  see  how  the  defense  of 
adverse  possession  could  be  made  to  apply 
to  a  person  who,  during  the  whole  time  of  10 
years,  did  not  have  the  right  of  possession. 
We  may  not  be  able  to  anticipate  what  facts 
will  be  proved  by  the  defendant  to  support 
this  defense  of  10  years'  adverse  pMsession. 
Still,  nevertheless,  she  has  seen  proper,  In 
plain,  laconic  words,  to  set  up  as  a  fact  10 
years'  adverse  possession;  and,  having  thtu 
pleaded  the  fact  of  adverse  possession  for 
the  statutory  period.  It  is  not  demurrable. 
Very  ingeniously  the  plaintiff  suggests  that 
adverse  possession  is  not  a  conclusion  of  fact; 
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but  rather  a  condnslon  of  law.  We  cannot 
80  regrard  it  It  is  a  facrt,  and  In  many  of  our 
cases  it  will  be  found  as  an  allegation  of  fact 
In  Just  such  cases  as  the  present  The  same 
views  will  bold  as  to  the  presumptions  arising 
from  20  and  40  years'  possession  by  the  plain- 
tiff, as  far  aa  plaintiff's  demurrer  applies 
thereto;  for  it  must  be  remembered  we  are 
discussing  these  alleged  facts  In  the  light  of 
demurrers  thereto.  We  have  no  opinion  and 
express  no  opinion  as  to  any  matters  of  fact 
We  must  overrule  each  of  the  demurrers.  It 
is  the  Judgment  of  this  court  that  the  order 
of  the  circuit  court  appealed  from  be  affirmed, 
and  that  the  action  be  remanded  to  the  circuit 
court  for  trial. 

(63  S    C.  887) 

DETEREUX  v.   McCRADT  ct  aL 

(Supreme  Coait  of  South  Oarolina.     Oct  20, 

189&) 

Law  of  ths  Cass— Aooouktiho— Pboobdurb. 

1.  Till  the  order  of  a  circuit  Judge  directing 
the  manner  in  which  an  account  shall  be  talcen 
shall  be  reversed  by  proper  authority,  it  can- 
not be  directly  or  indlrectiy  changed  by  an- 
other circuit  Judge. 

2.  On  an  accounting  between  an  ordinary 
creditor  and  debtor,  sustaining  no  fidudiary  re- 
lation to  each  other,  the  ^proper  procedure  is  for 
the  creditor  to  prove  hu  claims,  and  for  the 
debtor  to  then  prove  any  payments,  discounts, 
or  counterclaims. 

Appeal  from  common  pleat  circuit  court  of 
Obarleston  county;  R.  G.  Watts,  Judge. 

Action  by  John  H.  Devereux  against  Ed- 
ward McOrady  and  another,  executors  of  Wil- 
liam McBumey,  deceased.  From  an  order 
sustaining  exceptions  to  the  report  of  the 
master,  defendants  appeal.    Reversed. 

The  order  of  the  conrt  below  and  defend- 
ants' exceptions  are  as  follows: 

Order:  "This  cause  having  come  on  to  be 
beard  upon  the  master's  report  herein,  filed 
October  27,  1887,  and  the  exceptions  thereto, 
and  counsel  on  both  sides  having  been  heard, 
and  it  appearing  to  the  court  that  under  the 
decision  of  the  supreme  court  In  this  cause, 
made  the  Judgment  in  this  court  the  plain- 
tiff has  been  adjudged  entitled  to  an  account- 
ing, and  it  further  appearing  that  the  su- 
preme court  has  adjudged  that  such  account- 
ing should  be  had  in  the  form  and  manner 
provided  by  law,  and  it  further  appearing  that 
the  form  and  manner  of  accotmting  in  this 
case  is  as  established  in  the  case  of  Duncan 
T.  Tobin,  Cheves,  Eq.  143,  it  is,  upon  consid- 
eration of  all  the  same,  ordered  that  the  ex- 
ceptions to  the  said  report  of  the  master  be 
sustained,  and  that  the  case  be  referred  back 
to  the  master,  to  proceed  with  the  accounting 
In.  the  form  and  manner  prescribed  by  law 
as  aforesaid,  and  moved  for  by  the  plaintiff's 
attorneys  before  him.    January  22,  1898." 

EiXceptions:  "(1)  Because  his  honor,  Judg;e 
Watts,  erred  In  construing  the  last  decision 
of  the  supreme  court  in  this  case,  affirming 
the  order  of  Judge  Townsend  (49  S.  C.  423, 
27  S.  B.  467),  In  that  he  construed  the  said 


decision  to  be  'that  the  form  and  manner  of 
accounting  In  this  case'  as  provided  by  law 
'Is  as  established  in  the  case  of  Duncan  v.  To- 
bin, Cheves,  Eq.  143.'  (2)  Because  his  honor, 
Judge  Watts,  erred  in  deciding  'that  the  form 
and  manner  of  accounting  in  this  case  Is  as 
established  in  the  case  of  Duncan  V.  Tobin, 
Cheves,  Eq.  143,'  and  that  the  said  case  of 
Duncan  v.  Tobin  establishes  the  form  and 
manner  of  accounting  in  cases  such  as  tbis. 
(3)  Because  his  honor,  Judge  Watts,  erred  In 
not  holding  that  the  form  and  manner  of  ac- 
counting in  this  case  was  res  Judicata,  the 
stune  having  been  previously  passed  upon 
and  decided  by  Judge  Townsend  in  his  said 
order,  which  was  affirmed  by  the  supreme 
court  and  also  because  his  honor.  Judge 
Watts,  was  without  authority  or  Jurisdiction 
to  review  or  modify  the  said  order  of  bis  fel- 
low circuit  Judge,  the  Honorable  D.  A.  Town- 
send.  (4)  Because  his  honor.  Judge  Watts, 
erred  in  ordering  'that  the  exceptions  to  the 
said  report  of  the  master  be  sustained,  and 
that  the  case  be  referred  baclc  to  the  master, 
to  proceed  with  the  accounting  in  the  form 
and  manner  prescribed  by  law  as  aforesaid, 
and  moved  for  by  the  plaintiff's  attorneys 
before  him.' " 

T;  W.  Bacot  and  Louis  De  B.  McCrady,  for 
appellants.  Mitchell  A  Smith,  for  respond- 
ent 

McIVER,  G.  J.  This  la  the  third  appeal  in  this 
case;  the  two  former  appeals  being  reported 
in  46  S.  C.  133,  24  S.  B.  77,  and  49  a  C.  423, 
27  S.  E.  467,  to  which  reference  must  be  bad 
for  a  full  statement  of  the  case,  and  the  pro- 
ceedings therein  up  to  the  matters  out  of 
which  the  present  appeal  arose.  It  is  suffi- 
cient to  say  now  that  after  the  Judgment  of 
this  court  had  been  rendered,  adjudging  that 
this  was  a  proper  case  for  accounting,  Master 
Sass,  to  whom  the  case  was  originally  refer- 
red "to  talce  the  testimony  and  report  upon  all 
matters  of  law  and  fact  involved  In  the 
pleadings,  with  leave  to  report  any  special 
matter,"  made  a  report  bearing  date  the  4th 
of  September,  1896,  in  which,  among  other 
things,  he  stated  that  at  a  reference  held  on 
the  3d  of  September,  1896,  defendants'  coun- 
sel announced  that  they  would  offer  no  evi- 
dence upon  the  preliminary  question,  whether 
the  plaintiff  was  entiUed  to  an  accounting  In 
equity,  but  would  "reserve  any  and  all  evi- 
dence they  may  have,  aa  well  as  any  and  all 
questions,  until  an  accounting  is  duly  ordered 
and  entered  upon."  Thereupon  counsel  for 
plaintiff  moved  "that  the  master  declare  the 
testimony  under  the  order  of  reference  to  him 
closed,  and  make  his  report  to  the  court  that 
the  plaintiff  is  entitled  to  an  accounting."  The 
report  then  proceeds  as  follows:  "I  accord- 
ingly respectfully  report  that  under  the  tes- 
timony offered  by  the  plaintiff  In  this  case, 
he  has  established  his  right  to  the  account 
ing  prayed  for,  and  the  case  is  therefore  re- 
spectfully reported  to  the  court  for  Its  fur 
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tber  order  in  the  premises."  To  tbis  report 
no  exceptions  were  filed,  and  the  report  came 
before  bis  bonor,  Judge  Townsend,  for  his  or- 
der in  tbe  premises.  Thereupon  the  counsel 
for  plaintiff  proposed  an  order  as  follows: 
"(1)  That  an  accounting  be  bad  between  the 
plaintiff  and  defendants,  and  that  It  be  re- 
ferred to  Master  G.  H.  Sass  to  take  the  ac- 
counting, and  to  state  tbe  account  between 
the  parties,  and  to  report  the  same  to  this 
court,  together  with  the  testimony  and  his 
conclusions  on  all  issues  on  said  accounting. 
(2)  That  for  the  purpose  of  said  mutual  ac- 
counting tbe  plaintiff  and  defendants  are 
hereby  ordered  and  adjudged  to  severally 
bring  in  and  file  with  said  master  their  sev- 
eral  respective  reciprocal  accounts,  In  the 
form  of  debit  and  credit  accounts,  to  the  date 
of  the  death  of  the  said  Wm.  McBurney,  de- 
ceased; and  on  the  hearing  before  said  mas- 
ter the  affirmative  of  all  entries  propounded 
by  either  party,  and  not  admitted  by  the  oth- 
er, Shan  rest  upon  the  party  propounding 
snch  entry."  Judge  Townsend  declined  to 
grant  the  order  proposed  by  plaintiff's  coim- 
sel,  and  Instead  thereof  granted  an  order  in 
wblcb,  after  certain  recitals  not  necessary  to 
be  repeated  here,  be  ordered  "that  tbe  said 
report  of  Master  Sass  be,  and  the  same  is 
hereby,  confirmed;  and,  further,  that  It  be  re- 
ferred to  the  same  master,  In  order  that  an 
accounting  may  be  had  between  tbe  estate  of 
the  said  William  McBumey,  deceased,  and 
the  plaintiff,  of  all  amounts  which  can  and 
shall  be  lej^Iy  proved  before  said  master, 
to  be  by  each  party  respectively  due  and  ow- 
ing to  the  other,  In  accordance  with  the  views 
announced  by  the  said  supreme  court  in  Its 
said  decision,  and  that  be,  the  said  master,  do 
take  such  account,  and  report  the  same  to 
this  court  as  speedily  as  possible;  the  effect 
of  the  statute  of  limitations  pleaded  by  the 
defendants,  and  the  interposing  of  tbe  same 
by  them,  as  they  may  be  advised,  to  any 
such  amounts,  as  well  as  the  trial  of  all  the 
issues  that  properly  arise  In  the  case,  being 
hereby  reserved  for  the  court  after  the  mas- 
ter shall  have  reported  as  above  directed, 
and  upon  the  coming  In  of  his  report"  From 
this  order  plaintiff  appealed  upon  the  several 
grounds  which  are  fully  set  out  In  the  report 
of  the  case  in  49  S.  O.,  at  pages  424,  425,  27 
S.  B.  467,  469,  one  of  which  was  that  Judge 
erred  In  refusing  the  order  proposed  by  plain- 
tiff. The  defendants  also  gave  notice  that 
they  would  move  to  sustain  tbe  order  on  the 
additional  ground  that  it  was  not  appealable. 
The  court  held  that  the  order  was  not  ap- 
pealable, and  rendered  judgment  in  these 
words:  "The  appeal  is  therefore  dismissed, 
and  the  said  order  affirmed."  Tbis  cannot 
falriy  be  regarded  as  an  adjudication  of  the 
gnestlons  raised  by  the  exceptions,  as  It  ap- 
];>ean  from  the  langnage'lmmedlately  preced- 
ing that  jnst  quoted  as  the  Judgment  of  the 
court  that  the  court  waa  not  to  be  regarded 
as  having  adjudicated  any  of  the  questions 
raised  by  the  exceptions,  bnt  merely  Intend- 


ed to  announce  the  legal  conclusion  that  the 
order  must  stand  affirmed.  Just  as  though 
there  had  been  no  attempt  to  appeal  from 
it  The  language  referred  to  Is  as  follows: 
"Having  reached  the  conclusion  that  the  or- 
der la  not  appealable,  no  other  question  rais- 
ed by  the  exceptions  can  be  considered  by 
this  court"  While  this  Is  so,  yet  we  must 
say  that  some  of  the  observations  made  by 
Mr.  Justice  Gary  In  the  course  of  bis  opin- 
ion are  quite  instructive  on  the  point  of  the 
alleged  Inconsistency  In  the  order,  Indicating 
very  clearly  that  there  was  no  such  inconsist- 
ency as  that  alleged  In  the  exceptions.  Aft- 
er the  dismissal  of  the  appeal  from  Judge 
Townaend's  order  just  spoken  of,  the  case 
went  back  to  the  master,  when,  at  the  re- 
quest of  counsel,  he  made  still  another  re- 
port, bearing  date  the  27th  of  October,  1897, 
In  which,  after  reciting  the  terms  of  Judge 
Townsend's  order,  he  says:  "Upon  tbe  ref- 
erence before  the  master  under  said  order, 
the  plaintiff  moved  that  the  account  be  taken 
by  requiring  each  party  to  flie  their  accounts. 
In  tbe  form  of  debit  and  credit,  accompanied 
by  an  affidavit  containing  a  verification  of  the 
accuracy  of  the  schedules  In  which  are  con- 
tained the  details  of  the  account,  according 
to  the  rule  laid  down  in  the  case  of  Duncan 
T.  Tobin,  Gbeves,  Eq.  146.  After  argument 
heard,  the  master  refused  to  make  this  ruling, 
and  directed  the  parties  to  proceed  In  the  fol- 
lowing manner,  namely:  That  the  plaintiff  be 
required  first  to  legally  prove  before  the  mas- 
ter any  and  all  claims  and  demands  which 
he  may  have  against  the  estate  of  Wm.  Mc- 
Bumey, and  any  and  all  amounts  which  may 
be  due  and  owing  by  tbe  estate  of  Wm.  Mc- 
Bumey to  him,  and  then  that  the  defendants 
be  required  to  legally  prove  before  the  mas- 
ter any  and  all  claims  and  demands  which 
their  testator's  estate  may  have  against  the 
plaintiff,  and  any  and  all  amounts  which  may 
be  due  and  owing  to  the  said  estate  by  the 
plaintiff."  The  remainder  of  this  report  need 
not  be  set  out  as  the  exceptions  to  It  filed  by 
plaintiff  practically  Impute  error  to  the  mas- 
ter In  rallng  as  above  stated,  and  In  not  rul- 
ing that  the  account  should  be  taken  In  the 
manner  proposed  by  plaintiff.  This  report 
with  plaintiff's  exceptions  thereto,  came  on 
for  bearing  before  bis  honor,  Judge  Watts, 
who  rendered  judgment  sustaining  the  excep- 
tions, and  referring  the  case  back  to  the  mas- 
ter, with  instmctions  to  take  the  account  In 
the  manner  therein  directed.  From  this  judg- 
ment defendants  appeal,  upon  tbe  several  ex- 
ceptions set  out  In  the  record,  which  excep- 
tions, together  with  the  Judgment  appealed 
from,  will  be  incorporated  by  the  reporter  in 
bis  report  of  the  case. 

In  pursuance  of  previous  notice  to  that  ef- 
fect the  plaintiff  moved,  on  the  call  of .  the 
case,  to  dismiss  the  appeal  "on  the  ground 
that  the  order  appealed  from  is  not  appeal- 
able"; and  that  motion  must  first  be  dis- 
posed of.  The  defendants  contend  that  this 
motion  cannot  prevail,  for  two  reasons:    (1) 
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Becanse  plaintiff  has  waived  his  right  to 
make  such  motion  upon  the  ground  that 
the  matter  appealed  from  la  not  tippealable, 
by  cousentlng  to  the  case  as  prepared  for  the 
hearing  of  the  supreme  court,  In  which  there 
Is  no  mention  of,  or  allusion  made  to,  the  fact 
that  plaintiff  Intended  to  make  this  motion  on 
the  ground  stated;  (2)  becanse  the  matter 
appealed  from  is  api>ealable.  It  appears  that 
this  was  an  "agreed  case,"  and  at  the  end  of 
the  case  we  find  the  following  agreement, 
signed  by  the  counsel  on  both  sides:  "We 
hereby  agree  upon  the  foregoing  statement 
of  the  case,  as  prepared  by  us  for  the  hear- 
ing of  the  supreme  court,  and  that  a  copy 
thereof,  as  and  for  the  return,  may  be  filed 
with  the  clerk  of  the  supreme  court  on  or  be- 
fore the  18th  day  of  April,  18%."  The  case 
thus  agreed  upon  on  the  28th  of  March,  1898, 
contains  no  hint  that  at  the  bearing  before 
the  supreme  court  any  other  matter  would  be 
Insisted  upon  before  the  court,  except  what 
appears  in  the  case.  But  on  the  19th  of 
May,  1888,  months  nttet  the  case  was  agreed 
upon,  and  Just  a  month  and  one  day  after 
the  case  as  prepared  fm:  argument  here  wad 
to  be  filed,  and  doubtless  was  filed,  notice  of 
this  motion  was  given.  While  it  is  at  least 
questionable  whether  this  motion  could  be 
sustained,  after  the  parties  had  agreed  upon 
a  case  in  which  the  supreme  court  was  called 
upon  to  pass  upon  the  questions  therein 
presented,  and  not  upon  the  question  pre- 
sented by  this  motion,  based,  as  It  is,  upon 
the  single  ground  that  the  matter  appealed 
from  is  not  appealable,  and  we  are  inclined  to 
think  that  the  proper  practice  would  be  to 
Incorporate  in  the  case  agreed  upon  a  notice 
that  this  court  would  be  asked  to  sustain  the 
order  appealed  from  upon  the  ground  that 
tlie  order  was  not  appealable,  as  was  done  on 
a  former  appeal  In  this  case,  yet  we  are  not 
disposed  to  rest  our  conclusion  upon  this 
ground.  Inasmuch  as  we  think  the  matter 
appealed  from  is  appealable  for  reasons 
which  will  be  apparent  from  what  we  shall 
say  in  dlsxMsing  of  the  questions  presented 
by  the  appeal;  and  therefore  we  prefer  to 
base  our  conclusion  to  refuse  the  motion  to 
dismiss  the  appeal  upon  the  second  ground 
taken  by  appellants. 

C(»nlng  then  to  the  merits  of  the  case,  it 
seems  to  us  that  the  order  of  Judge  Town- 
send  must  be  regarded  as  the  law  of  this 
case,— not,  however,  because  it  was  adjudged 
by  this  court  to  be  correct,  but  because  it 
must  be  regarded  as  an  order  from  which 
there  was  no  appeal,  inasmuch  as  the  at- 
tempt to  appeal  therefrom  was  abortive.  If 
so,  then  the  master  was  clearly  right  in  fol- 
lowing the  directions  of  that  order  as  to  the 
method  of  taking  the  account,  and  In  refus- 
ing to  adopt  the  method  proposed  by  coun- 
sel for  plaintiff,  which  was  practically  the 
same  as  that  proposed  In  the  order  which 
Judge  Townsend  had  refused  to  grant 
When,  therefore.  Judge  Watts  sustained  the 
exceptions  to  these  rulings  of  the   master, 


and  directed  the  account  to  be  taken  as  sug 
gested  in  the  case  of  Duncan  v.  Tobin. 
Cheves,  Eq.  146,  he  practically  reversed  tne 
order  of  his  predecessor,  who  had  refused  the 
order  to  that  effect  when  asked  for  by  plain- 
tiff's counsel.  That  this  was  error,  see  War- 
ren V.  Simon,  16  S.  C.  364,  where  It  Is  said. 
"Nothing  is  better  settled  than  that  one  cir- 
cuit Judge  has  no  power  to  review  and  re- 
verse the  action  of  another  circuit  Judge." 
It  seems  to  us  clear  that  the  plaintiff,  by 
the  order  appealed  from,  has  obtained  prac- 
tically the  same  result  which  he  sought  to 
obtain  by  the  order  which  he  asked  from 
Judge  Townaend,  and  which  that  Judge  r^ 
fused  to  grant  His  action,  whether  right 
or  wrong,  must  stand  as  the  law  of  this 
case,  until  reversed  by  proper  antliority;  and 
It  certainly  caimot  be  pretended  that  this  inn 
«y&c  been  done.  But  we  are  not  prepared  to 
say  that  there  was  any  error  In  the  ac- 
tion of  Judge  Townsend.  While  the  rule  sug- 
gested in  the  case  of  Duncan  v.  Tobin,  supra, 
may  be  a  very  proper  one  when  applied  to  a 
case  like  that  in  which  the  rule  was  suggest- 
ed, it  does  not  by  any  means  follow  that 
such  rule  is  applicable  to  every  case  in  which 
an  accounting  may  be  ordered  by  a  court  of 
equity.  That  was  a  case  InvoMns  an  ac- 
counting by  an  executor,— one  who  amstains 
a  fiduciary  relation  to  the  parties  entitled  to 
demand  an  accounting,  and  who  is  required 
by  law  not  only  to  keep  an  accurate  account 
of  his  receipts  and  disbursements,  bat  to  file 
the  same  at  stated  periods  in  a  public  ofDce 
appointed  for  that  purpose.  The  obligation 
of  his  office  requires  him  to  show,  whenever 
called  upon  by  proper  authority,  what  he  baa 
done  with  the  assets  of  the  estate  committed 
to  his  charge;  and,  if  he  fails  to  show  that 
he  has  made  a  proper  disposition  of  the  whole 
or  any  part  of  such  assets,  he  becomes  per- 
sonally liable  to  make  good  the  same  to  the 
parties  entitled  thereto.  Bat  where  an  ac- 
counting is  ordered  between  parties  sustain- 
ing no  such  fiduciary  relation  to  each  othrr, 
but  occupying  the  positions  merely  of  cred- 
itor and  debtor,  it  seems  to  us  that  the  nil  > 
as  to  the  mode  of  taking  the  account  Is,  au  I 
ought  to  be,  very  different  from  that  sug- 
gested In  the  case  above  stated,  where  an 
executor  is  called  upon  to  account  for  the  ad- 
ministration of  the  estate  committed  to  hU 
charge.  When  a  creditor  seeks  to  enforce 
by  suit  his  claims  against  his  debtor,  the  or- 
dinary rule  is  for  the  creditor  to  state  and 
prove  his  claims,  and  then  the  debtor  is  callcJ 
•upon  to  prove  any  payments,  discounts,  or 
counterclaims  upon  which  he  may  rely;  and 
we  see  no  reason  why  the  same  rule  should 
not  apply  in  a  esse  like  the  one  under  con- 
sideration, where  an  accounting  has  been  or- 
dered between  persons  sustaining  another 
relation  to  each  other  than  that  of  creditor 
and  debtor.  In  audi  a  case  the  debtor  la 
under  no  obligation  to  show  what  he  owes  tp 
the  creditor,  for  that  Is  the  duty  of  the  cred- 
itor;  nor,  on  the  other  hand,  la  the  creditor 
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under  any  obligation  to  sbow  wbat  be  owe* 
to  tbe  debtor,  for  tbat  is  the  dnty  of  tbe 
debtor.  This  was  the  view,  as  we  under- 
stand It,  taken  by  the  master;  and  we  8U8> 
tain  his  mllng  as  stated  by  him  In  bis  re- 
port of  the  27th  of  October,  1887.  From  this 
It  follows  that  tbe  circuit  judge  erred  in  sus- 
taining tbe  exceptions  to  the  master's  report 
af  tbat  date.  The  Judgment  of  this  court  is 
that  tbe  Judgment  or  order  appealed  from  be 
reversed,  and  that  the  case  be  remanded  to 
tbe  circuit  court,  with  Instructions  to  send 
the  case  back  to  the  master,  In  order  that  he 
may  proceed  to  take  the  account  In  accord- 
ance with  his  ruling  as  stated  In  bis  report  of 
tbe  27tb  of  October,  1897. 


(St  &  c.  38t) 

DASH  V.  INABNIBT. 

(Supreme  Court  of  South  Carolina.     Oct  20, 

1898.) 

FARBXT  and    OHII.D— Comtbaot   roB  filiBvicxa— 
EyiDXNOB. 

There  is  evidence  to  go  to  the  Jury  on  the 
question  of  contract  of  deceased  to  pay  for 
services  of  bis  daughter  as  housekeeper,  wit- 
nesses having  testified  that  he  told  them  that 
he  had  promised  to  pay  her  for  waiting  on 
him,  and  that  he  had  promised  to  have  papers  in 
his  desk  so  she  would  be  sure  of  it,  and  was 
going  to  attend  to  It  when  he  got  better,  and 
her  husband  having  testified  that  when  he 
objected  to  the  way  she  was  working  for  him 
he  said  she  should  be  paid,  and  that  on  buying 
a  piece  of  land  he  said  he  was  going  to  give  it 
to  her,  and  that  afterwards,  when  obliged  to 
sell  it  on  account  of  a  mortgage,  he  said  she 
would  be  paid. 

Appeal  from  common  pleas  drcolt  court  of 
Orangeburg  county;  B.  C.  Watts,  Judge. 

Action  by  Laura  Y.  Dash  against  John  H. 
Inabnlet,  administrator  of  John  Inabnlet,  de- 
ceased. From  a  Judgment  of  nonsuit,  plaln- 
tUF  appeals.    Beversed. 

Glasee  &  Herbert,  for  appellant  Baysor  ft 
Snouners,  for  reqwndent 


McIVBB,  O.  J.  This  was  an  action  brought 
by  the  plaintUF  to  recover  the  value  of  her 
services  rendered  tbe  intestate  during  bis  life- 
time. The  testimony  tended  to  show  that  tbe 
plaintiff  was  tbe  daughter  of  the  Intestate, 
and  npon  ber  marriage,  some  20-odd  years 
ago,  she,  with  her  husband,  at  the  urgent  re- 
quest of  ber  father,  continued  to  live  with 
bim  np  to  the  time  of  bis  death,  which  oc- 
curred on  the  8d  of  December,  1894;  that 
plaintiff  cooked,  ironed,  scoured,  sewed,  and 
did  all  tbe  housework  and  washing,  and  also 
cooked  for  tbe  bands  which  her  father  some- 
times blred  to  work  on  bis  farm;  tbat  ber 
husband  worked  on  tbe  farm,  furnishing  one 
horse,  and  ber  father  two  or  three  horses; 
tbat  ber  husband,  at  first,  worked  for  wages, 
and  afterwards  for  one-flftb  of  the  crop;  that 
she,  ber  busbioid,  and  ber  four  children  and 
her  father  ate  at  a  common  table,  tbe  pro- 
visions being  furnished  partly  by  ber  father 


and  partly  by  her  and  her  husband;  tbat  for 
five  or  six  years  before  his  death  her  father 
was  afflicted,  requiring  to  be  waited  on,  and 
this  was  done  by  plaintiff  and  ber  children. 
When  tbe  plaintiff  was  asked  as  to  whether 
there  was  any  understanding  or  agreement 
with  her  father  as  to  the  compensation  she 
was  to  receive  for  ber  services,  ber  testimony 
as  to  this  point  was  objected  to  as  Incompe- 
tent, under  section  4(X)  of  the  Ode,  and  tbe 
objection  was  sustained.  This  was  substan- 
tially the  testimony  of  the  plaintiff  herself. 
The  witness  Wblttaker  testified  that  In  a 
conversation  with  Intestate  during  his  last 
illness,  be  told  witness,  among  other  things, 
speaking  of  tbe  plaintiff  and  her  husband, 
George:  "If  it  bad  not  been  for  them  staying 
with  him,  and  taking  care  of  bim,  be  did  not 
know  what  would  have  become  of  him. 
•  •  •  Said  he  had  promised  to  pay  Laura 
for  waiting  on  him,  and  had  also  promised 
to  leave  papers  In  bis  desk  so  sbe  would  be 
sure  to  get  it;  but  be  didn't  say  bow  much. 
He  also  said  that  they  expected  that  tbe  pa- 
pers were  fixed  up  already,  but  they  were 
not  He  said  when  he  got  better  be  would 
attend  to  It  *  *  *  He  said  he  couldn't  do 
without  George  and  Laura,  and  that  George 
had  threatened  to  leave  bim  a  time  or  two, 
but  that  he  couldn't  do  without  them."  Tbe 
witness  George  Dash,  the  husband  of  plain- 
tiff, when  asked  what,  tbe  intestate  told  bim 
In  regard  to  paying  for  tbe  seryicee  of  his 
wife,  testified  as  follows:  "He  told  me  time 
and  again,  when  he  was  making  arrange- 
ments for  the  year,  be  would  tell  me  wbat 
he  wonld  give  me,  and  I  would  tell  bim  that 
the  way  Laura  was  working  for  bim  did  not 
suit  me;  and  be  said,  'Ton  need  not  be 
afraid,  she  will  be  paid.'  He  said  be  wanted 
us  to  stay  with  him.  He  said  be  did  not 
know  what  he  would  do  without  us."  And, 
when  this  witness  was  asked  whether  intes- 
tate bad  made  any  offer  to  pay  Mrs  Dash, 
he  said  that  "at  one  time  he  bought  a  piece  of 
land  that  be  said  be  was  going  to  give  her." 
He  further  testified  that  tbe  Intestate,  being 
unable  to  refund  the  money  which  be  had 
borrowed  to  pay  for  this  land,  being  pushed 
for  it  by  the  lender,  had  to  sell  the  land; 
and  "be  told  me  when  he  was  about  to  sell  it 
that  he  had  to  sell  It  but  be  would  fix  things 
so  sbe  would  be  paid."  There  was  other  tes- 
timony on  tbe  part  of  tbe  plaintiff,  but  as  it 
seems  to  be  merely  cumnlative,  we  have  not 
deemed  It  necessary  to  set  it  out  At  the 
close  of  the  testimony  on  the  part  of  the 
plaintiff  a  motion  for  nonsuit  was  made, 
which  was  granted  by  bis  honor.  Judge 
Watts,  upon  the  ground  that  tbere  was  no 
testimony  to  ibow  any  contract  between  the 
parties,  and  Judgment  was  entered  accord- 
ingly. From  this  judgment  plaintiff  appeals 
npon  the  several  grounds  set  ont  In  tbe  rec- 
ord, which  need  not  be  repeated  in  detail 
here,  as  tbe  only  question  presented  for  our 
declslcm  Is  whether  tbere  was  any  testimony 
tending  to  show  tbat  tbere  was  a  contract 
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between  the  parties  for  the  payment  to  plain- 
tiff of  tbe  value  of  her  Berrlces. 

In  the  case  of  Es.  parte  Aycock,  84  S.  C, 
at  page  257,  13  S.  E.  451,  tbe  rule.  In  a  case 
like  this,  is  thus  stated:  "Tbe  true  rule  up- 
on tbe  subject  is  that,  where  a  child  renders 
seiyice  to  bis  parents,  the  presumption  Is 
that  such  service  was  rendered  in  obedience 
to  tbe  promptings  of  natural  affection,  and 
not  with  a  view  to  compensation,  but  that 
such  presumption  may  be  rebutted  by  posi- 
tive and  direct  evidence  that  such  is  not  tbe 
fact;  and  that  loose  declarations  on  the  part 
of  tbe  parent  that  the  child  ought  to  be  paid 
for  his  services,  or  that  he  intended  or  wish- 
ed him  to  be  paid,  will  not  be  sufficient  to 
rebut  the  presumption.  It  must  appear  ei- 
ther that  there  was  an  express  agreement 
between  the  parties  providing  for  specific  or 
reasonable  compensation,  or  the  circumstances 
should  show  Clearly  that  tbe  parent  had  not 
only  Intended  to  pay  something,  but  bad  as- 
sumed a  legal  obligation  to  do  so."  It  Is  not 
necessary,  however,  to  show  that  the  parties 
had  agreed  upon  the  amount  of  tbe  compen- 
sation, for,  if  it  is  shown  that  the  parent 
had  to  pay  what  would  be  a  reasonable  com- 
pensation for  the  services  rendered,  that 
would  be  sofflclent,  even  though  no  specific 
amount  should  have  been  stated.  Hence  In 
the  quotation  above  the  language  used  is  that 
the  agreement  must  provide  for  "specific  or 
reasonable  compensation,"  and  this  view  Is 
supported  by  the  cases  cited  in  a  note  on  page 
339,  17  Am.  &  Eng.  Enc.  Law. 

It  wOl  be  observed  that  this  case  differ* 
from  the  Case  of  Aycock,  above  cited,  In  this 
respect:  There  the  claim  was  presented  un- 
der a  proceeding  in  equity  where  the  -court 
was  required  to  pass  upon  the  sufficiency  of 
the  evidence  to  establish  the  daim,  and  ac- 
cordingly it  was  said,  at  page  256,  34  S.  0., 
and  at  page  451,  13  8.  E.:  "The  testimony 
Is  all  set  out  In  the  'case,'  and  the  only  ques- 
tion is  whether  it  is  suffleient  [italics  ours] 
to  establish  any  contract,  either  express  or 
Implied,  on  the  part  of  the  deceased  to  pay 
the  appellant  anything  for  her  services." 
But  here  tbe  question  arises  in  a  case  at  law, 
where  this  court  has  no  jurisdiction  to  pass 
upon  the  sufficiency  of  the  evidence,  but  our 
only  inquiry  is  whether  there  was  any  tes- 
timony tending  to  establish  the  plaintiff's 
claim.  In  this  case  it  is  very  apparent  that 
there  was  no  direct  and  positive  testimony 
of  any  agreement  between  plaintiff  and  In- 
testate as  to  compensating  her  for  her  ser- 
vices; for,  when  the  plaintiff  was  asked 
whether  there  was  any  such  understanding 
with  her  father,  the  question  waa  objected 
to,  and  very  properly  ruled  incompetent,  un- 
der section  400  of  the  Code.  The  plaintiff 
was  therefore  forced  to  rely  on  such  other 
circtunstances  as  she  was  able  to  prove  from 
which  the  jury  might  infer  that  there  waa  an 
agreement  for  compensation.  It  will  be  ob- 
served that  we  use  the  word  "might,"  and 
not  the  word  "should";   for  it  la  not  for  us 


to  say  what  inferences  tbe  jury  should  draw 
from  the  testimony,  but  only  to  determine 
whether  there  was  any  testimony  from  wbicb 
the  jury  might  infer  that  there  was  a  con- 
tract. 

Without  discussing  the  testimony  above 
stated,  or  indicating  any  views  which  migbt 
be  taken  of  It,  or  suggesting  any  inferences 
that  migbt  be  drawn  from  it,  as  that  migbt 
prove  prejudicial  to  one  or  the  other  of  tbe 
parties,  it  is  sufficient  for  us  to  say  that  tbere 
was  some  testimony  from  which  the  Jutt 
might  Infer  that  there  was  a  contract;  but 
whether  the  testimony  was  sufficient  to  'war- 
rant such  an  inference  we  have  neither  tbe 
power  nor  the  disposition  to  say,  and  'we 
must  not  be  regarded  as  expressing,  or  even 
Intimating,  any  opinion  whatever  as  to  tbe 
sufficiency  of  the  evidence,  as  that  is  a  matter 
exclusively  for  the  jury.  It  seems  to  us. 
therefore,  that  there  was  error  In  granting 
the  motion  for  a  nonsuit.  The  Judgment  of 
this  court  Is  that  the  judgment  of  the  drcnlt 
court  be  reversed,  and  that  the  case.be  re- 
manded to  that  court  for  a  new  trial. 


(53  S.  a  3C7) 

TYLER  et  al.  v.  WILLIAMS  et  si 

(Supreme  Court  of  South  Carolina.     Oct   20, 
1898.) 

PaBTITIOX  — ISSCBS— HilRHLBSS  BrROB  — EXBOC- 
TIOH— LbVT. 

1.  The  issue  of  title  to  real  estate  which  tbe 
Jury  are  to  try  In  a  partition  suit  being  suffi- 
ciently presented  by  the  pleadings,  there  ia 
no  necessity  for  the  court  to  frame  an  issue 
on  the  matter. 

2.  The  pleadings,  testimony,  and  specific  in- 
structions contained  in  a. suit  for  partition  be- 
ing such  as  to  clearly  show  that  the  real  question 
was  whether  defendant,  by  a  sheriff's  s&le  and 
conveyances,  acquired  the  interest  and  estate 
of  T.,  an  ancestor  of  plaintiffs,  or  merely  the 
interest  of  their  mother,  which  it  was  conced- 
ed he  had  obtained,  plaintiffs  conid  not  be  in- 
jured by  refusal  to  amend  the  issue  whether 
defendant  waa  the  owner  in  fee  of  the  land  by 
inserting  the  word  "sale"  before  owner,  or  by 
adding  tbe  words  "exclusively  of  any  right  of 
plaintiffs." 

3.  Any  error  in  admission  of  assignment  of 
judgment  is  harmless,  the  only  material  issue 
being  whether  the  judgment  had  been  satis- 
fied before  sale  of  land  under  execution  there- 
on. 

4.  Balance  for  costs  remaining  doe  on  a 
judgment  authorizes  sale  under  execution  there- 
on. 

5.  The  indorsement  on  an  execution,  "140 
acres  land  Brown  12th,"  relied  on  as  a  levy 
from  which  satisfaction  will  be  presumed,  is 
insufficient,  under  Gen.  St  i  2114,  declaring 
that  "the  sheriff  shall  make  a  memorandum 
In  writing  of  the  date  of  every  levy,  and  speci- 
fy the  property  upon  which  such  levy  has  been 
made  on  the  process,  or  in  a  schedule  therennto 
annexed." 

6.  Whether  the  undisputed  facts  appearing 
from  documentary  evidence  are  snfBcient  to 
constitute  a  levy  is  a  question  for  the  court. 

Appeal  from  common  pleas  circalt  coott  ot 
Orangeburg  county;  Ernest  Gary,  Judge. 

Action  by  Warren  V.  Tyler  and  others 
against  Braxton  B.   Williams   and   another. 
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Jad8ix«nt  for  defendants.    PlaintUZs  appeal 
Affirmed. 

Tbe  charge  of  the  court  below  is  as  follows: 

"As  yon  have  gathered  from  the  arguments 
In  thia  case,  this  is  a  case  tor  the  equity  side 
of  the  court  One  of  the  defendants  sets  up  as 
a  defense  that  the  estate  should  not  be  par- 
titioned, by  reason  of  the  fact  that  the  plain- 
tiffs are  not  the  owners  of  the  land  sought  to 
be  partitioned,  but  that  B.  B.  WlUiams  is  the 
owner  in  fee  of  the  land.  That  question  of 
title  must  be  passed  upon  by  the  jury,  before 
the  equitable  issues  can  be  passed  upon  by 
the  court  Tou  are  to  pass  upon  the  question 
which  has  been  submitted  to  yon,  which  Is  as 
follows:  Is  B.  p.  Williams,  the  defendant 
the  owner  in  fee  of  the  tract  of  land  describ- 
ed in  the  complaint,  and  has  B.  B.  Williams, 
the  defendant  a  good  and  valid  title  thereto} 
If  the  defendant  Williams  is  the  owner  in  fee, 
the  land  cannot  be  partitioned;  bat  if  not, 
then  the  case  goes  on  the  equity  side  of  the 
court,  where  the  rights  of  the  parties  are  to 
be  determined  by  the  court  and  not  by  the 
Jnry.  One  is  said  to  be  owner  in  fee  of  land 
when  he  Is  the  absolute  owner  of  It  That 
question  you  are  to  pass  upon.  Both  parties 
claim  through  a  common  source.  They  admit 
that  it  was  originally  the  property  of  litr. 
Thomas  W.  Tyler.  Tliey  admit  that  at  one 
time  tt  was  the  absolute  property  of  T.  W. 
Tyler.  Both  claim  through  him.  The  plain- 
tiffs claim  that  they  are  the  heirs  at  law  of 
Thomas  W.  Tyler,  and  that  the  land  descend- 
ed to  them  at  his  death  under  the  statute  of 
dlstrlbirtlons.  The  defendant  Williams  claims 
that  they  can  inherit  none  of  that  property, 
by  reason  of  the  fact  that  during  his  lifetime 
Thomas  W.  Tyl»  contracted  a  debt  which 
was  executed,  and,  nnder  that  execution,  aO 
the  right  title,  and  hiterest  of  T.  W.  Tyler 
was  sold  and  purchased  by  bis  wife,  and  that 
she  conveyed  It  to  others,  until  It  got  into 
the  hands  of  Williams  by  purchase.  This  is- 
sue depends  on  the  validity  of  the  sheriff's 
Bal&  If  that  ssle  was  a  valid  sale,  and  con- 
Teyed  the  Interest  of  Mr.  Tyler,  then  bis  heirs 
conld  not  inherit  that  proper^,  because  his 
Interest  had  been  sold  under  the  sheriff's  deed. 
Tour  inquiry  will  be  then:  Was  that  a  valid 
aalet  That  is  the  basis  of  Mr.  Williams'  title, 
claiming  nnder  the  sheriff's  deed  and  claiming 
vat&ee  saccessive  sales  until  It  comes  to  him. 

"The  plaintiffs'  counsel  request  me  to  charge 
yon  the  following  propositions  of  law: 

"(1)  That  If  the  Jury  bdleve  from  the  evi- 
dence that  W.  H.  Wroton  had  accepted  $500 
from  the  Judgment  debtor,  Thomas  W.  Tyler, 
In  full  settlement  of  Judgment  debt  to  him, 
any  subsequent  levy  thereunder  on  proi)erty 
of  l%omas  W.  Tyler  would  be  void,  and  would 
not  support  a  sherifTs  deed.'  I  charge  yon 
that  to  be  good  law. 

"(2)  'That  the  redtal  of  levy  in  the  sherUTs 
deed  is  not  evidence  of  the  fact,  and  It  must 
be  proved  by  other  evidence.'  That  Is  the 
law. 

"(3)  That  If  the  Jury  beUeve  from  the  evi- 


dence that  there  was  a  levy  on  the  lands  of 
Brown,  under  the  execution  in  Williamson  vs. 
Brown  and  others,  that  It  would  not  be  law- 
ful for  the  sheriff  to  levy  on  other  property  of 
the  Judgment  debtors  in  that  case,  unless  It 
be  made  to  appear  that  the  levy  was  Insuffi- 
cient or  that  the  levy  was  otherwise  disposed 
of,  without  satisfying  the  plaintiff's  Judg- 
ment' I  cannot  charge  you  that  not  because 
It  is  not  a  good  proposition  of  law,  but  the 
question  of  fact  Is  a  matter  of  record.  That 
is  what  is  known  as  'documentary  evidence.' 
The  court  construes  documentary  evidence. 
The  words,  '140  acres  land  Brown  12th,'  I 
charge  yon  that  that  Is  not  a  levy.  Where 
the  levy  has  been  made,  tt  is  entered  upon 
the  execution;  and  I  charge  yon  that  that 
entry  Is  not  sufficient  to  establish  the  fact 
that  a  levy  was  made.  So,  I  charge  you  that 
that  proposition  of  law  does  not  apply  to  this 
case. 

"(4)  That  a  levy  is  prima  facie  a  satisfac- 
tion of  an  execution,  and  the  burden  Is  on  the 
party  endeavoring  to  sustain  a  second  levy, 
to  rebut  that  presumption.'  That  Is  a  good 
proposition  of  law  If  the  fact  of  the  levy  had 
been  already  established,  but  that  entry  Is  not 
sufficient  to  establish  the  levy.  The  sheriff 
speaks  through  his  record.  That  Indorsement 
would  not  be  sufficient  to  support  the  fact 
that  a  levy  was  made.  If  you  find  that  this 
Judgment  was  paid,  I  charge  you  that  a  sale 
under  a  Judgment  that  has  been  paid  would 
convey  no  title.  A  Judgment  is  the  legal  de- 
termination that  a  debt  exists  agahist  the  In- 
dividual; and  an  execution  is  the  process  of 
the  court  to  enforce  the  payment  of  that  debt 
It  Is  therefore  necessary  that  there  should 
be  a  Judgment  to  get  a  sheriff's  sale.  The  ex- 
ecution Is  to  enforce  the  payment  of  that  debt 
If,  therefore,  the  debt  was  paid,  there  was 
nothing  on  which  the  execution  could  operate. 
A  forced  sale  oonld  not  be  had  to  pay  that 
which  was  already  paid.  So,  If  there  was  no 
existing  Judgment  or  If  the  execution  had 
been  satisfled.  It  would  not  support  a  sale. 
But  I  charge  yon,  farther,  that  If  you  find 
that  there  was  a  Judgment  and  execution 
which  was  a  lien  on  this  property  at  the  time, 
which  was  not  paid  or  satisfied,  although  the 
sheriff  undertook  to  sell  under  a  paid  execu- 
tion. If  at  the  time  he  undertook  to  make  that 
sale  there  was  In  his  office  a  valid  execution 
not  satisfied,  the  law  would  refer  the  sale 
back  to  the  unsatisfied  execution,  and  that 
would  support  the  sale.  Where  the  sheriff 
has  a  number  of  executions,  and  some  are 
void,  and  others  are  not,  and  he  sells  under 
one  tliat  Is  void,  and  at  the  time  there  are 
others  in  his  office  that  are  not  void,  although 
the  one  he  sold  under  would  not  support  the 
sale,  yet  If  there  were  valid  executions  whlSh 
were  Hens  on  the  property  at  the  time,  the 
law  would  refer  the  sale  to  the  valid  execu- 
tion, and  that  would  support  a  good  title  to 
the  purchaser.  It  mattered  not  under  which 
execution  the  sheriff  sold,  If,  at  the  time,  there 
were  valid  executions  which  were  liens  on 
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tbe  property  existing  at  the  time  of  the  sale. 
Now,  It  matters  not  as  to  the  amount.  A 
judgment  for  $50  or  $60  can  create  as  binding 
a  lien  on  real  Estate  as  a  greater  sum. 

"You  will  see  that  your  first  Inquiry  would 
be,  was  there  a  sale?  If  you  find  that  there 
was  not  at  the  time  a  binding  execution 
against  that  property,  then  there  could  be  no 
sale,  because  the  execution  is  necessary  to 
support  the  sale.  It  Is  a  forced  sale,  and 
that  Is  the  authority  by  which  the  sheriff 
gets  his  right  to  sell.  .As  I  have  already  ex- 
plained. It  matters  not  under  which  execution 
he  sells,  if,  at  the  time  he  sells,  there  is  a 
valid,  binding  execution  against  the  property. 

"Where  one  comes  Into  court  to  establish  ti- 
tle to  real  estate,— and  the  defendant  assumes 
that  burden  in  this  case,— the  law  requires  him 
to  make  out  a  perfect  claim  of  title,  or  he 
must  show  that  he  has  been  In  open  adverse 
possession  for  twenty  years.  In  that  caae 
the  law  would  presume  that  he  had  a  grant 
Or  be  must  have  held  adversely  and  contina- 
oualy  for  a  period  of  ten  years.  That  would 
give  him  a  good  title.  Or  he  must  go  back 
to  a  common  source,  from  which  both  parties 
claim  title,  and  then  you  determine  which 
has  the  better  title.  The  presumption  of  a 
grant  does  not  run  against  a  minor.  It  takes 
the  full  twenty  years  after  the  minor  has  at- 
tained his  majority  before  the  presumption 
can  ran  against  a  minor.  The  ten  years'  ad- 
verse possession  must  be  continuous.  If  A. 
holds  for  five  years,  and  siells  to  B.,  and  B. 
holds  for  five  years,  those  two  cannot  unite 
their  possessions  to  make  out  the  statutory- 
period  of  ten  years.  The  statutory  period  must 
be  continuous.  In  the  presumption  of  a  grant 
the  parties  can  link  their  possessions  to  make 
out  the  term  of  twenty  years;  but  that  pre- 
sumption will  not  run  against  a  minor,  but 
must  run  for  twenty  years  after  his  disability 
has  ceased. 

"The  burden  of  proof  is  on  the  party  who 
affirms  title,  B.  B.  Williams;  and,  if  the  testi- 
mony shows  you  that  the  party  from  whom 
he  traces  his  title  had  a  valid  title  at  the 
sheriff's  sale,  then  the  deeds  are  sufficient  hi 
form  to  have  conveyed  that  title  to  him.  But 
If  he  did  not  get  a  title  at  the  sheriff's  sale, 
and  has  not  held  adversely  and  conttnuously 
for  ten  years  since  the  majority  of  the  young- 
est of  the  co-tenants,  then  his  title  could  not 
accrue  under  adverse  possession.  That  is  the 
issue  for  you  to  determine.  Is  B.  B.  Wil- 
liams, the  defendant,  the  owner  in  fee  of  the 
tract  of  land  described  in  the  complaint,  and 
has  he  a  good  and  valid  title  thereto?  If  that 
sheriff's  sale  was  a  valid  sale,  then  the  deeds 
Introduced  are  suffldent  In  form  to  have  con- 
veyed the  haiterest  of  Mrs.  Tyler,  who  claims 
to  have  bought  the  taiterest  of  her  husband 
at  that  sheriff's  sale.  But  If  that  sale  was'not 
under  a  valid  Judgment,  or  If  there  was  not  a 
binding  execution  at  the  time  of  the  sale, 
tben  Mrs.  Tyler  would  not  have  bought  any- 
thing, and  could  not  convey  anything.  But  If 
the  aherlfTs  sale  was  valid,  and  she  bought 


the  Interest  of  her  husband  at  that  sale,  then 
the  deeds  she  has  made  to  other  parties  would 
be  sufficient  to  convey  that  title  to  the  de- 
fendant. If  you  find  for  the  defendant  B.  B. 
Williams,  you  will  answer  the  question  sub- 
mitted to  you  'Yes.'  If  you  find  for  the  plain- 
tiff, you  will  answer  'No,'  " 

S.  Dibble  and  Moss  &  Llde,  for  appellants. 
Raysor  &  Smnmers  and  Idar  Bros.,  for  re- 
spondents. 

McIVER,  C.  J.  This  action  was  brought 
on  for  the  partition  of  a  certain  tract  of  land 
situate  In  Orangeburg  county,  the  plaintiffs 
alleging  in  their  complaint  that  they  and  the 
defendant  Williams  are  seised  in  fee,  as  ten- 
ants In  common,  of  the  said  land,  and  that  the 
defendant  Gleaton  claimed  to  hold  a  mort- 
gage upon  the  Interest  of  the  said  Williams  In 
said  land.  The  defendant  WiUlams,  In  his 
answer,  sets  up  several  defenses:  First  He 
admits  that  his  co-defendant  Gleaton,  holds 
certain  mortgages  on  the  real  estate  desciibed 
in  the  complaint,  and  denies  each  and  every 
other  allegation  contained  in  the  complaint 
Second.  He  alleges  "that  the  plaintiffs  were 
not  at  the  commencement  of  this  action  the 
owners  of  the  premises  [asj '  alleged,  or  any 
part  thereof,  but  that  the  defendant  Braxton 
B.  Williams  was  seised  as  the  owner  In  fee 
simple  and  In  the  lawful  possession  of  the 
said  premises."  Third.  This  defense  need  not 
be  stated,  as  It  Is  not  pertinent  to  any  ques- 
tion presented  by  this  appeal,  further  than 
that  It  contains  a  denial  of  every  allegation  hi 
the  complaint  "not  hereinbefore  specifically 
admitted."  Fourth.  The  same  may  be  said 
of  this  defense.  Fifth.  In  this  defense  it  la 
alleged,  substantially,  that  the  plaintiffs  claho 
as  heirs  at  law  of  their  father,  the  late  Thom- 
as W.  Tyler,  who  departed  this  life  Intestate, 
that  the  land  in  question  was  sold  by  the 
sheriff,  after  the  death  of  the  said  Thomas 
W.  Tyler,  under  executions  to  enforce  the 
payment  of  Judgments  obtained  against  him 
during  his  lifetime,  and  bid  off  by  bis  widow, 
the  mother  of  the  plaintiffs,  for  the  sum  of 
$600,  and  she,  having  complied  with  the  terms 
of  sale,  received  titles  for  the  land,  which, 
by  various  Intermediate  conveyances,  stated 
In  detail,  passed  to,  and  vested  hi,  the  de- 
fendant WlUlams;  "that  the  said  plainUffs 
have  not  nor  have  either  or  any  of  them,  any 
right  title,  interest  or  right  of  possession  In 
or  to  said  premises,  or  any  part  thereof,  ei- 
ther as  tenants  In  common  with  this  defend- 
ant or  otherwise";  but  "that  the  right  title. 
Interest  and  estate  of  the  said  Thomas  W. 
Tyler  of.  In,  and  to  the  said  premises  was 
duly  conveyed  to  the  predecessors  and  gran- 
tors of  the  defendant  Braxton  B.  Williams,  In 
fee,  as  heretofore  set  forth,"— and  this  de- 
fense concludes  with  a  repetition  of  the  gen- 
eral denial  o(  ^acb  and  every  allegation  lo 
the  complaint,  except  as  hereinbefore  spe- 
cifically admitted.  The  answer  of  the  de- 
fendant Gleaton  admits  that  he  Is  the  holder 
of  certain  mortgages  on  the  land  In  dispute. 
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of  which  he  alleges  fhat  his  co-defendant, 
Williams,  Is  the  owner,  and  denies  each  and 
every  allegation  In  the  complaint,  except  that 
which  iB  specifically  admitted.  The  other  al- 
legations In  this  answor  need  not  be  stated, 
as  they  are  not  pertinent  to  any  question 
raised  by  this  appeal.  The  plaintifTs  filed  a 
reply,  admitting  that  both  parties  claim  un- 
der Thomas  W.  Tyler  as  a  common  source  of 
title,  but  deny  the  validity  of  the  conveyances 
through  which  the  defendant  Williams  tiaees 
his  title  from  said  Thomas  W.  Tyler.  The 
following  statement  appears  In  the  "case": 
"The  case  came  on  to  be  beard,  at  the  May 
term,  1897,  before  his  honor.  Judge  Ernest 
Gary,  when  the  defendant's  attorneys  moved 
his  honor  to  submit  to  a  Jury  the  following 
Issue:  'Is  B.  B.  Williams,  the  defendant,  the 
owner  In  fee  of  the  tract  of  land  described 
In  the  complaint,  and  has  he  a  good  and 
valid  title  thereto?  The  attorneys  for  the 
plaintiffs  moved  to  amend  the  Issue  by  In- 
serting the  word  'sole'  before  the  words  'own- 
er In  fee,'  or  by  adding  the  words  'exclusive 
of  any  right  of  the  plaintiffs.'  His  honor 
refused  both  of  these  amendmcoits,  and  grant- 
ed the  order  moved  by  the  defendants'  attor- 
neys, to  which  plalntlfls'  attorneys  duly  ex- 
cepted. The  case  was  heard  on  said  issue 
before  bis  honor  and  a  Jury,  his  honor  mllng 
that  the  defendants,  having  to  maintain  the 
affirmative  of  tiie  Issue,  were  entitied  to  the 
opening  and  reply."  At  the  close  of.  the  tes- 
timony, which  Is  set  out  In  tiie  "case,"  and 
after  the  argament  of '  counsel,  the  circuit 
Judge  chaijged  the  Jury  as  set  ont  In  the 
"cas&"  A  copy  of  his  charge  should  be  In- 
corpMated  In  the  report  of  this  case.  There- 
upon the  Jury  returned  a  verdict  responding 
to  the  inquiry  sobmltted,  in  the  affirmative. 
The  platartlffs  moved  for  s  new  trial,  which 
was  refused;  and  the  circnit  Judge  rendered 
bis  decree,  approving  the  finding  of  the  Jury, 
and  directing  that  Judgment  be  entered  dis- 
missing the  complaint,  with  costs.  Such  Judg- 
ment was  acc<«dls^  entered,  from  whidi 
plaintiffs  appeal,  up(«  the  several  exceptions 
set  out  In  the  record. 

The  first  two  exceptions  raise  the  question 
as  to  whether  there  was  error  in  the  manner 
in  which  the  Issue  to  be  submitted  to  the 
Jury  was  fnuned,  and  in  refusing  to  amend 
the  same  as  moved  by  the  plaintiffs'  oonnseL 
These  exceptions  cannot  be  sustained.  In  the 
first  place,  there  was  no  necessity  to  frame 
any.  Issne,  as  the  issue  which  the  Jury  was 
called  upon  to  try  was  suffldentiy  presented 
by  the  pleading;  and  it  Is  for  this  reason  that 
we  have  tak^n  the  pains  to  set  out  the  plead- 
ings more  fully  than  would  otherwise  have 
been  deemed  necessary.  As  we  onderstand 
It,  the  rule  is  that  when,  In  an  action  for  the 
partition  of  real  estate,  the  detf  eodant  ot.  de- 
fendants, as  tiie  case  may  be,  in  his  or  their 
answer,  set  up  a  claim  of  title,  that  presents 
an  issue  which  must  be  tried  by  a  Jury,  un- 
less that  mode  of  trial  Shall  be  waived;  and 
there  is  no  necessity  for  or  propriety  in  fram- 


ing and  sabmlttlng  an  tosne  of  fact  to  the 
Jury,  for  the  enlightenment  of  the  Judge's  con- 
science, whose  verdict  may  or  may  not  be 
accepted  by  the  trial  Judge;  but,  when  the 
pleadings  present  an  issue  of  titie  to  real  es- 
tate, that  issue  must  be  submitted  to  a  Jury, 
and  the  finding  of  the  Jury  is  final  unless  it 
be  set  aside.  The  Issue  which  was  framed 
and  submitted  to  the  jury,  without  objection 
except  as  to  Its  phraseology,  was,  practically, 
nothing  more  than  presenting  to  the  Jury  the 
Issue  raised  by  the  pleadings  In  a  simple  and 
concise  form.  Indeed,  it  was  the  same  thing, 
in  effect,  as  If  the  Judge,  in  commencing  his 
charge  to  the  Jury,  had  stated  to  them,  hi  the 
same  form,  the  Issue  they  were  called  upon 
to  try.  In  the-  second  place,  we  do  not  see 
that  the  plaintiffs  could  have  suffered  any 
detriment  by  the  refusal  to  amead  the  phrase- 
ology In  which  the  Issue  was  stated,  in  the 
manner  asked  for  by  the  plaintiffs.  In  view 
of  the  allegations  In  the  pleadings,  the  testi- 
mony in  the  case,  and  the  specific  instruc- 
tions contained  in  the  Judge's  charge,  we  do 
not  see  how  the  Jury  could  fall  to  understand 
that  the  real  question  in  the  case  was  wheth- 
er the  defendant  Williams  had,  by  the  sher- 
iff's sale  and  the  intermediate  conveyances 
which  wfere  Introduced  In  evidence,  acquired 
the  Interest  and  estate  of  Thomas  W.  Tyler, 
tbe  ancestor  of  the  plaintiffs,  or  merely  the 
Interest  of  their  mother,  Ann  O.  Tyler;  for 
it  was  conceded  that  the  land  originally  be- 
longed to  Thomas  W.  Tyler,  it  was  not  de- 
nied that  the  plaintiffs  woe  his  heirs  at  law, 
and  it  was  not  denied  that  Mrs.  Tyler  had 
conveyed  away  her  Interest  In 'the  land,  and 
that  the  same,  by  tlw  Intermediate  convey- 
ance, had  become  vested  in  defendant  Wil- 
llama  So  that  the  only  real  qoestton  in  the 
case  was  whether  Mrs.  Tyler  acquired  the 
Interest  and  estate  of  Thomas  W.  Tyler  In 
the  land  by  her  purchase  at  sherlfTs  sale,  and 
that  depended  entirely  upon  the  questiMi 
whetho:  the  sheriff  had  any  legal  authority 
to  make  such  sale. 

The  third  exception  imputes  error  to  the 
circuit  Judge  in  allowing  the  assignment  of 
the  Judgment  in  the  case  of  Wroton  against 
Thomas  W.  Tyler  to  be  Introduced  in  evi- 
dence, "without  proof  of  the  execution  of  the 
same."  It  appears  that  the  defendants'  at- 
torneys offered  In  evidence  the  Judgement  roll 
In  tb.6  case  of  Wroton  against  Tyler,  to  which 
no  objection  was  Interposed.  The  assignment 
in  question  was  found  In  that  Judgment  roll, 
marked,  "Filed  October  24th,.  1868,"  signed  by 
the  clerk  of  the  court;  but  when  that  assign- 
ment, which  bore  date'  2lKt  of  August,  1868, 
and  was  executed  in  the  presence  of  two 
subscribing  witnesses,  was  offered  In  evi- 
dence, the  plaintiffs  objected  to  the  introduc- 
tion of  that  paper,  "on  the  ground  that  it  must 
be  proved  by  one  of  the  witnessea"  The  rul- 
ing of  the  circuit  Judge  was  as  f<dlows:  "I 
have  no  right  to  .say  whether  that  pai)er  ought 
to  have  been  filed  or  not.  It  comes  from  a 
proper  source,  in  a  proper  way,  and  I  am  not 
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to  Bay  how  It  got  Into  the  roll.  Having  been 
marked  'Filed'  by  the  officer  of  the  court,  I 
have  no  authority  to  eliminate  any  part  of  the 
record.  The  effect  of  It  comes  up  hereafter." 
We  do  not  underatand,  therefore,  that  the 
Judge  made  any  ruling  at  that  time  as  to  the 
necessity  for  introducing  one  of  the  sub- 
scribing witnesses  to  prove  the  execution  of 
the  assignment,  and  nothing  further  was  said 
about  It  during  the  development  of  the  testi- 
mony, except  that  subsequently  the  plaintiffs 
proved  by  their  own  witness,  W.  H.  Wroton, 
the  plaintiff  In  that  Judgment,  that  he  had 
transferred  the  Judgment  to  B.  B.  Tyler,  the 
son  of  the  Judgment  debtor,  Thomas  W.  Ty- 
ler, at  the  time  or  soon  after  Thomas  W. 
Tyler  had  paid  him  $500,  upon  which  be  had 
released  Thomas  W.  Tyler  from  further  lia- 
bility to  him.  In  view  of  all  this,  it  Is  more 
than  doubtful  whether  there  was  any  error  in 
receiving  the  assignment  in  evidence.  But 
we  need  not  discuss  or  decide  that  question, 
for,  even  if  there  was  error,  it  was  clearly 
harmless  error.  Whether  the  Judgment  had 
been  assigned  was  a  wholly  Immaterial  Issue 
in  the  case,  the  only  material  Issue  being 
whether  that  Judgment  had  been  satisfied  be- 
fore the  land  in  question  was  levied  on  and 
sold  by  the  sheriff,  as  the  property  of  the  said 
Thomas  W.  Tyler.  For  this  reason.  If  there 
were  no  other,  the  third  exception  must  be 
overruled. 

The  fourth  exception  presents  what  seems 
to  be  the  real  Issue  In  the  case,  and  that  Is 
whether  the  sheriff  bad  any  legal  authority 
to  make  the  sale  of  the  land  of  Thomas  W. 
Tyler,  upon  '^hich  defendants  rely.  The  un- 
disputed facts,  as  presented  by  the  record  In 
evidence  in  the  case,  are  as  follows:  The 
land  in  question  was  levied  on  by  the  sher- 
iff under  an  execution  Issued  on  the  Judg- 
ment In  favor  of  W.  H.  Wroton  against 
Thomas  W.  Tyler,  and  was  offered  for  sale 
on  the  5th  of  April,  1869,  and  bid  off  by  Mrs. 
A.  O.  Tyler,  the  widow  of  said  Thomas  W. 
Tyler,  for  the  sum  of  $600.  That  she  com- 
plied with  the  terms  of  sale,  and  received  ti- 
tles from  the  sheriff.  At  that  time  there  was 
another  execution  In  the  sheriff's  office,  in 
the  case  of  Barnabas  Williamson  against 
John  Brown,  S.  B.  Sawyer,  and  Thomas  W. 
Tyler,  upon  which,  among  other  Indorseme&ts, 
are  the  following:  "July  Ist,  1867.  The  sher- 
iff win  levy  and  raise  the  money  on  this  exe- 
cution by  sales  day  next  It  is  for  a  cause  of 
action  arising  since  the  war,"— signed  by 
plaintiff's  attorneys;  and  also  the  following 
indorsement  in  pencil  on  the  back  of  this  ex- 
ecution: "140  acres  land  Brown  12th;"  and 
also  the  following  Indorsement:  "Satisfied 
April  6,  1869,"  signed  by  Sheriff  Rlggs.  The 
plaintiffs  contend  that  the  sheriff  could  de- 
rive no  authority  to  make  the  sale  from  the 
execution  In  the  case  of  Wroton  against  Tyler, 
because,  as  they  claim,  the  Judgment  in  that 
case  had  been  paid  before  the  5th  of  April, 
1868,  when  the  sherifT's  sale  took  place;  and 
for  this  purpose  they  rely  on  the  testimony 


of  Wroton  to  the  effect  that,  when  Tyler 
transferred  to  him  notes  to  the  amount  of 
$500,  he  "agreed  to  release  blm,  aa  be  ^rsM 
surety  on  the  bond"  upon  which  the  Jadg- 
ment  was  based,  and  that  he  accepted  those 
notes  "in  full  of  all  claims  against  T.  "W. 
Tyler  on  account  of  the  bond  and  Judgment." 
Assuming  that  this  would  operate  as  a  satis- 
faction of  the  Judgment  so  far  as  the  debt 
and  interest  were  concerned.  It  could  not 
operate  as  satisfaction  of  the  Judgment  so 
far  as  the  costs  were  concerned^  for,  under 
the  law  as  It  then  stood,  Wroton  had  no  au- 
thority to  receive  or  release  the  costs  due  tlie 
attorneys  and  other  officers  of  the  court  Ac- 
cordingly, we  find  from  the  record  evidence, 
which  is  not  and  cannot  be  disputed,  tbat 
when  the  sale  was  made,  on  the  5th  of  April, 
1896,  the  sheriff  applied  so  much  of  the  pro- 
ceeds of  the  sale  as  was  necessary  for  the 
purpose,  to  wit,  $33.52,  to  the  payment  of  the 
costs  of  that  case.  This  balance  remaining 
due  and  unpaid  on  the  Wroton  Judgment  was 
quite  sufficient  to  authorize  the  sheriff  to 
make  the  sale  under  the  execution  In  that 
case.  Henderson  v.  Trlmmier,  32  S.  &  268. 
11  S.  B.  540.  Now,  aa  the  Jury  were  ex- 
plicitly Instructed  that  It  there  was  no  exist- 
ing Judgment,  or  if  the  execution  had  been 
satisfied,  it  would  not  support  a  sale,  and 
there  was  no  question  as  to  the  existence  of 
the  Wroton  Judgment,  and  as  the  record  evi- 
dence above  referred  to  showed  unmistak- 
ably that  the  execution  In  that  case  had  not 
been  satisfied  before  the  sale,  but  that  flie 
balance  due  thereon  was  paid  out  of  the  pro- 
ceeds of  the  sale  of  the  land,  the  Jury  might 
very  well  have  concluded  that  the  execution 
in  the  Wroton  case  afforded  the  sheriff  suf- 
ficient authority  to  make  the  sale,  and  have 
based  their  verdict  upon  that  conclusion.  If 
so,  then  the  question  whether  the  execution 
in  the  case  of  Williamson  against  John 
Brown,  S.  B.  Sawyer,  and  Thomas  W.  Tyler 
afforded  the  sheriff  authority  to  make  the 
sale  would  become  immaterial.  But,  aa  we 
do  not  know  and  have  no  means  of  ascertain- 
ing upon  what  view  the  Jury  based  their 
conclusion,  it  will  be  necessary  to  consider 
the  question  whether  there  was  any  error 
upon  the  part  of  the  circuit  Judge  In  his 
charge  with  respect  to  that  execution. 

There  is  no  controversy  as  to  the  two  legal 
propositions  submitted  by  the  circuit  Judge 
to  the  Jury:  (1)  That  where  a  sheriff  makes 
a  sale  of  real  estate  nominally  under  an  exe- 
cution which  has  been  satisfied  or  Is  void, 
and  there  is  in  his  office  at  the  time  another 
valid  execution,  which  would  authorize  him 
to  make  such  sale,  then  the  sale  may  be  re- 
ferred to  such  other  valid  execution,  and  the 
sale  may  be  thereby  supported.  (2)  That  a 
levy  Indorsed  upon  an  execution  affords  prima 
facie  evidence  of  satisfaction,  and,  unless  re- 
butted,—for  example,  by  showing  tnat  such 
levy  Is  Insufficient  or  had  been  discharged.— 
the  execution  will  afford  no  authority  for  the 
sale  of  property  other  than  that  levied  on. 
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These  propoBltlons,  being  conceded  by  both 
parties,  need  not  be  further  considered,  and 
I  he  only  question  Is  as  to  their  application  to 
the  facts  of  this  case.  The  record  evidence 
shows  that,  at  the  time  of  the  sale,  there 
waa  another  execution  In  the  sherlfTs  office, 
In  the  case  of  Williamson  against  Brown, 
Sawyer,  and  Tyler,  which  was  apparently 
open  and  unsatisfied,  and  that  It  was,  In  fact, 
satisfied  out  of  the  proceeds  of  the  sale  of  the 
land  in  dispute,  made  by  the  sheriff  on  the 
Sth  of  April,  1869,  under  which  defendants 
^lalm.  But  the  plaintiffs  contend  that  there 
was  an  Indorsement  on  that  execution  which 
constituted  a  levy  on  the  land  of  one  of  the 
defendants,  and,  there  being  no  evidence  that 
such  alleged  levy  was  insufficient  or  had  been 
discharged  or  otherwise  disposed  or,  the  exe- 
cntlon  afforded  no  authority  for  the  sale  of 
the  property  of  Tyler,  one  of  the  other  de- 
fendants. The  real  inquiry,  therefore,  is 
whether  the  Indorsement  relied  on  was  suffi- 
cient to  constitute  a  levy  on  the  land  of 
Brown.  That  Indorsement  was  made  In  pen- 
cil. In  these  words,  "140  acres  land  Brown 
12th."  We  agree  with  the  circuit  Judge  that 
•neb  Indorsement  was  altogether  Insufficient 
to  constitute  a  levy.  The  statute  (section 
2114.  Oen.  St  1893)  provides  that  "the  sheriff 
■hall  make  a  memorandum  in  writing  of  the 
date  of  every  levy,  and  specify  the  property 
upon  which  such  levy  has  been  made  on  the 
process,  or  In  a  schedule  thereunto  annexed." 
To  constitute  a  levy,  therefore,  four  things 
must  be  done:  (1)  A  memorandum  in  writing 
must  be  made  by  the  sheriff;  (2)  this  mem- 
orandum must  contain  the  date  of  the  levy; 
(8)  it  must  specify  the  property  levied  on;  (4) 
such  memorandum  must  be  made  on  the  ex- 
ecution or  in  a  schedule  thereto  annexed.  It 
is  very  obvious  that  the  Indorsement  relied 
on  Is  lacking  in  three  of  these  essential  re- 
quirements. It  Is  not  signed  by  the  sheriff; 
It  Is  not  shown  to  be  in  his  handwriting;  and. 
In  fact,  there  Is  nothing  to  show  that  the 
sheriff  made  It  The  fact  that  It  appears  on  a 
record  of  bis  office  amounts  to  nothing,  as  the 
indorsement  Immediately  preceding  was  man- 
ifestly made  by  the  plaintiffs'  attorneys.  In- 
deed, If  we  were  at  liberty  to  conjecture,  we 
would  be  inclined  to  think  that  this  pencil  In- 
dorsement was  made  by  those  attorneys,  as 
an  indication  of  the  property  upon  which  they 
desired  the  sheriff  to  levy.  It  would  hardly 
have  been  made  in  pursuance  of  the  instruc- 
tions of  the  attorneys,  for  those  instructions 
In  their  most  material  part— to  make  the 
money  by  the  next  sales  day— certainly  were 
not  complied  with.  Again,  the  date  of  the 
levy  does  not  appear  from  the  Indorsement 
for  the  figures  and  letters  "12th"  certainly 
are  Insufficient  to  show  the  date,  the  month  as 
well  as  the  year  being  wanting.  Finally,  It 
does  not  specify  the  property  levied  upon,  for 


there  la  nothing  whatever  to  indicate  where 
the  land  referred  to  lies,  and  nothing  to  in- 
dicate to  whom  the  land  belonged  except  the 
simple  word  "Brown,"  which,  possibly,  might 
have  been  regarded  as  sufficient  but  for  the 
other  defects  pointed  out 

The  cases  of  Bratton  v.  Qarrison,  2  Rich. 
Law,  146,  Sartor  v.  McJunkin,  8  Rich.  Law, 
451,  and  Manning  v.  Dove,  10  Rich.  Law, 
395,  cited  by  counsel  for  appellants  to  sus- 
tain the  sufficiency  of  this  Indorsement  to 
constitute  a  levy,  have  all  been  examined, 
and  we  do  not  think  that  any  of  them  sus- 
tain appellants'  contention.  In  all  those  cases 
it  appears  that  there  was  something  In  the  in- 
dorsement to  indicate  what  land  was  levied 
on;  as,  for  instance,  "levied  upon  the  land 
upon  which  the  defendant  resides,"  which, 
upon  the  maxim  "Id  certum  est  quod  certum 
reddl  potest"  were  held  sufficient  Besides, 
in  those  cases  the  levy  was  sustained  because 
rendered  certain  by  the  fuller  description  con- 
tained in  the  sheriff's  deed.  But  no  case  has 
been  cited,  and  we  know  of  no  case,  where 
a  question  like  the  one  now  presented  has 
arisen;  that  is,  where  there  has  been  no  sale, 
and  no  sherlflTs  deed,  amplifying  the  terms  of 
the  levy,  and  the  indorsement  Is  relied  upon 
as  a  levy  sufficient  to  presume  satisfaction. 

But  this  exception  also  imputes  error  to  the 
circuit  Judge  In  invading  the  province  of  the 
Jury,  by  Inatmctlng  them,  as  matter  of  fact 
that  no  levy  had  been  made.  This  does  not 
correctly  represent  the  charge  of  the  Judge, 
for  be  gave  them  no  Instruction  as  to  a  mat- 
ter of  fact  but  simply  Instructed  them,  a» 
matter  of  law,  that  the  Indorsement  relied 
on  was  not  sufficient  to  constitute  a  levy. 
What  shall  be  sufficient  to  constitute  s  levy 
is  certainly  a  matter  of  law,  as  the  leglsla^ 
tnre  has,  by  statute,  directed  what  stiall  be 
done  in  order  to  constitute  a  levy.  There 
may  be  cases  In  which  the  question  would  be, 
what  has  been  done?  in  which  cases  there 
would  be  a  question  as  to  what  has  been 
done;  but  when  that  Is  ascertained, 'the  ques- 
tion of  law  arises  whether  what  has  been 
done  is  sufficient  to  constitute  a  levy.  In 
this  case  there  was  no  question  of  fact  at  all, 
—no  question  as  to  what  has  been  done,  as 
that  appeared  from  the  documentary  evi- 
dence; and  the  only  question  was  one  of  law 
as  to  whether  what  had  been  done  was  suf- 
ficient to  constitute  a  levy;  and  as  to  that 
question  it  was  not  only  the  right,  but  the 
duty,  of  the  Judge  to  instruct  the  Jury,  and, 
as  we  tiave  seen,  there  was  no  error  in  his  In- 
struction. The  fourth  exception  is  overruled. 
The  fifth  exception,  being  in  violation  of  the 
rule,  is  not  entitled  to  be  considered;  but  we 
may  say  that  under  the  views  hereinbefore 
presented,  it  cannot  be  sustained.  The  Judg- 
ment of  this  court  is  that  the  Judgment  of  the 
drcnlt  court  be  affirmed. 
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LATIMSa  T.  LATIMER  et  aL 
(Bnpreme  Ciourt  of  South  Carolina.     Oct  29, 

1898.) 

Parol    EyiDBKoa— CoKsiDBR^Ttoir    of    Dibd— 

Fraudvlbnt  Convbtanobs. 

1.  Parol  evidence  Is  not  admissible  to  show 
that  a  deed  purporting  to  be  based  on  a  "good" 
consideration,  and  executed  for  a  'specified  pur- 
pose, was  in  fact  based  <m  a  "valuable"  con- 
sideration, and  executed  for  an  entirely  differ- 
ent purpose,  where  no  fraud  is  alleged. 

2.  A  conveyance  to  a  wife,  In  consideration 
of  a  debt  owing  the  husband,  is  such  a  fraud 
on  the  creditors  of  the  husband  that  the  gran- 
tor cannot  avail  himself  of  the  conveyance  as 
a  defense  to  an  action  by  the  hoaband  to  re- 
cover the  debt. 

Appeal  from  common  pleu  drcolt  court  of 
Greenville  cousty;  O.  W.  Buchanan,  Judge. 

Action  by  James  H.  Latlmo:  against  Jo- 
seph P.  Latimer  and  another,  aa  executors  of 
Hewlett  Sullivan,  deceased.  From  a  judg- 
ment for  plaintiff,  defendants  appeal.  Af- 
firmed. 

The  deed  from  Hewlett  SnlUran  to  M. 
Louisa  Latimer,  trustee,  was  as  follows:  "The 
State  of  South  Carolina,  Ck>unty  of  Oreen- 
TiUe.  Know  all  men  by  these  presents,  that 
L  Hewlett  Sullivan,  of  the  state  and  county 
aforesaid.  In  consideration  of  the  svmi  of  five 
dollars  to  me  paid  In  hand  by  M.  lioulsa  Lat- 
imer, trustee,  the  receipt  whereof  Is  hereby 
acknowledged,  and  also  In  consideration  of 
the  love  and  affection  I  bear  my  nephew  Jas. 
H.  Latimer,  of  the  state  and  county  already 
mentioned,  have  given,  granted,  bargained, 
sold,  and  released,  and  by  these  presents  do 
give,  grant,  bargain,'  sell,  and  release,  and 
hereby  convey,  to  the  said  M.  Louisa  Latimer: 
*  *  *  To  have  and  to  hold  all  and  singular 
the  said  premises  before  described  unto  the 
said  M.  Louisa  Latimer,  trustee,  for  the  uses 
and  purposes  hereafter  to  be  mentioned:  (1) 
In  trust  to  the  said  M.  Louisa  Latimer  for  the 
use  and  benefit  of  the  said  Jas.  H.  Latimer 
for  and  during  the  term  of  his  natural  life, 
to  enjoy  the  rents  and  profits  thereof,  which 
are  not  to  be  levied  for  any  debt  which  he, 
the  said  Jas.  H.  Latimer,  may  now  owe  or 
hereafter  contract,  but  the  said  rents  are  to 
be  applied  for  his  own  benefit  and  that  of  his 
wife  and  children;  my  object  being  in  thus 
giving  this  property  that  my  said  nephew 
Jas.  H.  Latimer,  his  wife  and  children,  shall 
always  have  a  home  and  the  means  of  a  com- 
fortable support  (2)  That,  after  the  death  of 
the  said  cestui  que  trust,  then  the  title  to 
said  real  estate  hereby  conveyed  to  the  said 
M.  Louisa  Latimer,  as  trustee,  as  aforesaid 
mentioned,  shall  rest  In  the  heirs  of  the  body 
at  the  said  Jas.  H.  Latimer,  tiie  child  or  chU- 
dren  of  a  deceased  parent  taking  the  share 
to  which  their  ancestor  wonld  hare  been  en- 
titled to;  asd,  tartbet,  the  said  HL  Lonisa 
Lathner,  trustee,  is  fully  authorized  herein 
and  hereby  and  empowered.  If  desired  by  the 
cestui  que  trust,  to  sell  the  said  real  estate, 
and  reinvest  the  proceeds  of  sale  in  other 
real  estate.    And  I  do  hereby  bind  myself, 


heirs,  executors,  and  sdmlnlstrators,  to 
rant  and  forever  defend  all  and  singular  tlie 
said  premises  unto  the  said  M.  Lonisa  Lati- 
mer, her  assigns,  and  nato  the  heirs  of  ttae 
said  Jas.  H.  Latimer,  against  me,  my  heirs 
and  assigns,  and  all  other  persons  lawfully 
claiming  the  same  or  any  part  thereof.  In 
witness  whereof  I  have  this  day  affixed  my 
hand  and  seal  this  12th  day  of  August,  1886L 
Hewlett  Sullivan.    [U  S.]" 

Shuman  &  Dean,  for  appellants.   J.  A.  Mc- 
Cullough,  L.  W.  Parker,  and  A.  Blytbe,  for 

respondent 

McIVBR,  O.  3.  The  plaintiff  brought  tbla 
action  to  recover  damages  foif  the  breach  of 
a  covenant  entered  into  by  the  testator, 
Hewlett  SnlUvan,  nnder  his  hand  and  seal; 
and  the  defendants,  in  thdr  answer,  aver 
that  the  said  Hewlett  Sullivan,  In  his  life- 
time, conveyed  a  large  tract  of  land  to  tbe 
wife  of  the  plaintiff,  nx>on  certain  trusts  there- 
in dedared,  in  consideration  whereof  tb.e 
plaintiff  agreed  to  release,  and  did  release, 
the  said  Hewlett  Sullivan  from  all  liability 
under  the  aforesaid  coTenant  Mo  evidence 
was  offered  of  any  separate  release  of  snch 
liability,  either  hi  writing,  sealed  or  unsealed, 
or  by  parol;  but  the  contention  was  that  the 
true  consideration  of  said  deed  was  tbe  re- 
lease of  the  said  Hewlett  Stllllvan  from  hla 
liability  nnder  the  said  covenant  The  deed 
was  offered  in  evidence  by  the  defendants, 
and  it  proved  to  be  a  deed  from  Hewlett  Snl- 
Uvan to  M.  Lonisa  Latimer,  bearing  date  the 
12th  of  August,  1886,  conveying  tbe  land 
therein  described  upon  the  certain  trnsts 
therein  declared.  A  copy  of  this  deed,  as  set 
out  in  the  "case,"  omitting  the  description  of 
the  land,  will  be  Inserted  by  the  reporter  In 
his  report  of  the  case.  Dr.  Joseph  P.  Lati- 
mer, one  of  the  defendants,  was  examined  as 
a  fitness,  who,  after  .testifying  that  he 
wrote  the  deed  above  spoken  of,  was  asked, 
"What  was  the  consideration  of  that  deed?" 
for  the  purpose,  as  declared  by  defendants* 
counsel,  of  showing  "that  this  debt  was  paid 
by  the  execution  and  delivery  ot  said  deed; 
that  said  deed  was  executed  and  delivered  In 
payment  and  discharge  of  the  debt  sued  on 
here,  and  said  consideration  was  agreed  on 
by  said  Hewlett  SuUIvan  and  Jas.  H.  Lati- 
mer." The  question  was  objected  to  by 
plaintifTs  counsel,  as  an  effort  to  vary  the 
terms  of  the  recitals  contained  In  the  deed 
by  parol  testimony.  The  objection  was  sus- 
tained, and  defendants'  counsel  duly  except- 
ed. The  trial  proceeded,  and  resulted  In  a 
verdict  for  plaintiff,  upon  whldi  Jndgment 
was  duly  entered;  and  from  that  Judgment 
defendants  appeal,  upon  the  several  grounds 
set  out  in  the  record,  which  need  not  be  stat- 
ed here  In  detail,  as  they  practically  raise  the 
single  question  whether  there  was  error  In 
the  ruling  excepted  to. 

From  an  examination  of  the  terms  of  the 
deed  relied  on  by  defendants,  it  wlU  appear 
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tbat  there  wa«  no  limit  or  snggestJon  therein 
contained  tha.t  it  wta  executed  In  satiBfaction 
of  the  claim  upon  which  the  plaintiff  aaed, 
or  In  consideration  of  a  release  of  such  claim, 
and  nothing  to  show  that  such  was  Its  object 
or  purpose.  On  the  contrary,  the  considera- 
tion In  the  deed  Is  natural  love  and  affec- 
tion,—a  good  consideration,— and  tliere  la 
nothing  whatever  In  the  deed  which  even 
tends  to  show  that  a  valuable  consideration 
was  in  the  minds  of  the  parties;  and  the  de- 
clared object  of  the  deed  was  "tbat  my  said 
nephew  James  H.  Latimer,  his  wife  and  chD- 
dren,  shall  always  have  a  home  and  the 
means  of  a  comfortable  support"  We  lay  no 
^eat  Btresa  on  the  use  of  the  words  "give" 
and  "giving,"  though  those  words  are  exact- 
ly In  accordance  with  the  consideration  stat- 
ed in  the  deed,  and  with  the  declared  object 
of  the  conveyEince.  Again,  it  will  be  observ- 
ed that  the  plaintiff  is  no  party  to  this  deed, 
and  there  is  nothing  In  it  tending  to  show 
that  he  was  in  any  way  bound  to  release 
Hewlett  Sullivan  from  his  liability  on  the 
covenant  mentioned  above,  even  If  be  accept- 
ed the  supposed  benefits  which  the  deed  was 
intended  to  confer  upon  him.  The  convey- 
ance was  to  M.  Louisa  Latimer,  who,  as  we 
understand,  is  the  wife  of  the  plaintiff,  upon 
the  following  trusts:  "(1)  For  the  use  and 
benefit  of  the  said  Jas.  H.  Latimer  for  and 
daring  tbe  term  of  his  natural  Uft,  to  enjoy 
the  rents  and  profits  thereof,  which  are  not 
to  be  levied  for  any  debt  wUch  he,  the  said 
Jas.  H.  Latlmei,  may  now  owe  or  hereafter 
contract,  but  the  said  rents  are  to  be  applied 
for  his  own  benefit,  and  that  of  his  wife  and 
children;  by  object  being,  In  thus  giving  thM 
property,  that  my  said  nephew  Jas.  H.  Lati- 
mer, his  wife  and  children,  shall  always  have 
a  home  and  the  means  of  a  comfortable  sup- 
port (2)  That,  after  the  death  of  the  said 
cestui  que  trust"  then  the  said  land  shall 
yest  In  the  heirs  of  the  body  of  the  said 
James  EL  Latimer,  eta 

The  question,  therefore.  Is  whether  it  to 
competent  by  parol  evidence,  to  convert  this 
voluntary  deed,  based  on  a  good  considera- 
tion, iiie  declared  object  of  which  was  to  be- 
stow a  bounty  upon  the  nephew  of  the  gran- 
tor, together  with  his  wife  and  children,  into 
a  deed  upon  valuable  consideration,  executed 
for  a  totally  different  porpose,  to  wit  to  le- 
cure  a  release  of  the  grantor  from  the  legal 
liability  which  he  had  Incurred  to  his  nephew. 
To  the  question  thus  stated  we  do  not  see 
bow  there  can  be  any  other  answer  than 
that  given  by  the  rnling  of  the  circuit  Judge. 
There  can  be  no  doubt  that  the  general  role 
is  tbat  parol  evidence  Is  not  admissible  to  con- 
tradict or  vary  the  terms  of  a  valid  written 
Instrmnml  1  GreenL  By.  |  276.  It  Is  tme 
that  this  rule,  like  most  others,  is  subject  to 
certain  exceptions,  one  of  which  is  that  such 
evidence  may  be  received  to  vary  the  amount . 
of  the  consideration  mentioned  In  the  deed 
(1  OieenL  By.  |  28,  note  2);  but  as  Is  said 
81 8  JL— 20 


by  the  same  distinguished  author  in  section 
285  of  the  same'  volume:  "Evidence  may  also 
be  given  of  a  consideration  not  mentioned  in 
a  deed,  provided  It  be  not  inconsistent  with 
tiie  consideration  expressed  in  it"  And  again, 
in  section  304:  "A  further  consideration  may 
also  be  proved  by  parol,  if  it  is  not  of  a  dif- 
ferent nature  from  that  which  Is  expressed  in 
the  deed."  As  was  well  said  by  tbat  wise 
and  able  Judge,  Johnson,  in  Grarrett  v.  Stu- 
art, 1  McCord,  at  page  516:  "T^egitimate  con- 
sideratlonB  are  either  good  or  valuable;  and, 
after  some  attention  to  the  subject  my  mind 
Inclines  to  the  conclusion  suggested  by  one 
of  my  brethren,  that  the  distinction  is  that, 
where  c«ie  of  these  is  expressed,  parol  can- 
not at  law  be  admitted  to  show  the  other, 
but  It  may  be  admitted  to  show  a  greater  or 
less  of  the  same  character."  While  It  to 
true  that  this  was  not  the  point  decided  In 
that  case,  yet  It  seems  to  ns  a  correct  ex- 
pression of  the  rule,  or,  rather,  the  exception 
to  the  general  rule,  and  we  adopt  it  as  such, 
with  this  qualification:  that,  where  fraud  is 
alleged,  it  to  competent  to  show  by  parol 
that  a  deed  purporting  to  be  based  upon 
good,  and  not  valuable,  consideration  was  a 
voluntary  deed.  Now,  in  this  case,  no  fraud 
was  alleged,  and  the  evidence  In  question 
was  offered  to  show  that  a  deed  purporting 
to  be  based  upon  good  consideration,  and  exe- 
cuted for  a  specified  purpose,  was,  in  fact 
based  ui)on  valuable  consideration,  and  was 
executed  for  an  entirely  different  purpose, 
and  we  think  there  was  no  error  in  exclud- 
ing such  evidence.  AH  of  the  SouUi  Carolina 
cases  cited  by  appellant  except  Spencer  y. 
Bedford,  4  Strob.  96,  In  which  fraud  was  al- 
leged, were  cases  in  which  the  parol  evi- 
dence was  offered  to  vary  the  amount  of  the 
consideration;  one  of  them  being  an  offer  to 
show  that  the  real  consideration  was  the  ex- 
change of  one  negro  for  another,  instead  of 
the  amount  of  money  named  in  the  instru- 
ment of  writing,— a  consideration  of  Uke  na> 
tnre,  both  being  a  valuable  consideration.  We 
do  not  think,  therefore,  that  any  of  those 
cases  are  tn  conflict  with  the  view  which  we 
have  adopted. 

Another  view  has  been  suggested  by  coun- 
sel for  respondent  which  would  be  fatal  to 
this  appeal.  If  the  deed  executed  by  Hew- 
lett Sullivan  to  M.  Louisa  Latimer,  as  trustee 
for  plaintiff  and  hto  children,  was,  in  fact 
based  upon  the  consideration  of  a  release  of 
the  plaintiff's  claim  against  Hewlett  Sullivan 
(which  the  verdict  of  the  Jury  in  this  case 
shows  was  a  valid  legal  claim),  then  such 
deed  would  operate  as  a  fraud  upon  the 
creditors  of  the  plaintiff;  and  neither  Hew- 
lett Sullivan  nor  his  executors  could  avail 
themselves  of  a  fraud  in  which  he  paitidpat 
ed.  See  Johnston  v.  Lewis,  Rice,  Bq.  40{ 
Harvin  v.  Weeks,  11  Rich.  Law,  601;  Steele 
v.  Atkinson,  14  8.  O.  154.  The  Judgment  of 
this  court  to  that  the  Judgment  of  the  cir- 
cuit court  to  afilrmed. 
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TURPIN  T.  SIJDDUTH  et  sL 

(Sapreme  Court  of  South  Carolina.    Oct.  8. 
1S98.) 

For  opinion,  see  81  S.  E.  24S. 

NOTE  by  McIVER,  a  3.  Since  the  filing 
of  this  opinion,  the  reporter  baa  very  properly 
and  kindly  called  my  attention  to  an  Inad- 
yertent  error  Into  which  I  fell  in  saying  that 
the  third  request  to  charge,  as  stated  in  the 
fourth  exception,  differed  from  the  request  as 
set  out  in  the  "case."  While  this  error  does 
not  affect  the  result.  Inasmuch  as  the  request 
to  charge  was  considered  in  both  aspects,  and 
its  refusal  Justified,  whether  the  request  was 
In  the  form  stated  In  the  exception,  or  in 
the  form  stated  In  the  charge  of  the  circuit 
judge,  yet,  as  I  am  very  anxious  to  avoid  any 
Injustice  to  counsel,  I  have  requested  the  re- 
porter to  append  this  note  to  the  case,  as  an 
acknowledgment  of  my  Inadvertent  error.  It 
resulted  from  taking  the  third  request  from 
the  charge  of  the  circuit  Judge,  in  which  the 
word  "after"  was,  no  doubt  inadvertently, 
<«iitted,  whereas  the  request,  as  set  out  on 
page  26  of  the  "case,"  conforms  to  the  re- 
quest as  stated  in  the  fourth  exception.  I 
therefore  take  pleasure  in  withdrawing  my 
remarks  as  to  this  supposed  difference  be- 
tween the  request  as  stated  in  the  exception 
and  the  request  as  set  forth  in  the  "case," 
and  as  to  the  Importance  of  framing  excep- 
tions in  conformity  to  the  facts  stated  In  the 
"case,"    as    inapplicable    In    this    instance. 


(53  s.  c.  S15) 

WHITMIRB  V. 


BOYD  et  aL 


(Sapreme  Court  of  South  Carolina.    Oct  S, 
1898.) 

VSNDOB     A.VD     PUBCHASER  —  RbBCISSIOK  —  MoBT- 
GAOES— ESTOPPBI.     TO     ASBSRT    TiTLB— FbADD— 

Notice —  Flbadixo  —  AMBNomiiT  —  Habmlbss 
Bkrob. 

1.  A.,  in  possession  under  a  land  contract, 
conveyed  to  B.,  who  executed  a  note  and  mort- 
gage to  A.  for  the  unpaid  price.  On  learning 
that  A.  had  no  title,  B.  went  to  plaintiff,  the 
owner,  who,  with  the  consent  of  A.,  conveyed 
to  B.,  taking  in  part  payment  an  assignment 
of  B.'8  note  and  mortgage  to  A.,  on  B.'s  admi»- 
sion  that  the  signature  was  his.  In  foreclo- 
sure of  the  mortgage,  at  close  of  the  evidence 
before  the  master  which  showed  the  mortgage 
to  be  a  forgeiv,  plaintiff  was  permitted  to 
tmend  hig  complaint  ao  as  to  set  up  B.'s  estop- 
pel to  deny  the  gennineneBS  of  the  papers,  and 
so  as  to  allege  plaintiff's  purchase-money  lien. 
Eeld  not  error,  under  Code,  |  194,  permitting 
amendment  when  it  does  not  substantially 
change  the  claim. 

2.  Plaintiff  told  B.,  who  had  purchased  land 
from  A.,  that  he  had  sold  to  A.,  but  he  was 
not  asked  by  B.  whether  A.  bad  paid  for  the 
land,  or  whether  he  had  given  A.  a  deed.  A. 
and  B.  were  brothers-in-law,  and  A.  had  mis- 
represented his  title  to  B.  B.  did  not  become 
personally  liable  for  a  mortgage  on  the  land. 
A  payment  made  by  B.  to  A.  was  by  the  lat- 
ter turned  over  to  plaintiff  under  a  land  con- 
tract from  plaintiff  to  A.,  and  this  was  credit- 
ed OB  B.'s  note  to  A.  for  the  price.    Hdd,  that 


where  plaintiff  conveyed  to  B.,  and  took  an  as- 
signment of  B.'s  note  and  mortgage  on  the 
land  to  A.,  which  proved  to  be  forgeries,  plain- 
tiff's statement  that  he  had  sold  to  A.  did  not 
estop  him  to  claim  as  against  B.  an  equity  ia 
the  land  for  the  unpaid  price. 

3.  A.,  in  possession  under  a  land  contract, 
conveyed  to  B.,  who  executed  a  note  under  seal 
and  mortgage  to  pay  the  unpaid  price.  Plain- 
tiff, the  owner,  afterwards,  at  the  ret^neat  of 
A.,  conveyed  to  B.,  and  took  an  assMnment 
from  A.  of  the  note  and  mortgage,  on  B.'s  ad- 
mission that  the  signatures  were  his,  and  on 
A.'s  representation  that  the  papers  were  gen- 
nine.  These,  however,  were  forgeries,  and  A. 
assigned  the  genuine  note  to  C.  B.  made  a 
payment  to  A.,  which  was  turned  over  to 
plaintiff  under  the  land  contract,  and  was  cred- 
ited on  B.'s  genuine  note,  assigned  to  C.  HHd, 
that  the  legal  title  remained  with  plaintiff  un- 
der the  contract  and  A.  conveyed  to  B.  the 
equitable  title  only,  subject  to  the  unpaid  price, 
and  B.'s  mortgage  covered  only  the  equitable 
title,  and  plaintiff  could  declare  the  deed  to 
B.  void  for  frand,  as  against  B.  and  C.  as  well 
as  A. 

4.  One  setting  up  a  deed  from  the  vendor  •< 
a  defense  to  an  equitable  claim  by  the  vend'* 
must  show  a  valid  conveyance  of  the  legal  C- 
tle  to  entitle  him  to  a  rescission  and  retur*  of 
payments  made. 

o.  Where  a  vendor  who  had  contracted  to 
convey  to  A.,  and  afterwards  conveyed  to  A.'s 
alienee,  sought  to  avoid  the  deed  for  fraud, 
and  asserted  his  purchase-money  lien.  A.'s 
alienee  could  not  prevent  the  rescission  be- 
cause a  payment  made  by  A.  under  thr  land 
contract  had  not  been  returned  by  the  vendor. 

6.  The  vendor  holding  the  legal  title  ia  af- 
fected with  notice,  by  the  recordation  of  a  mort- 
gage on  the  land  executed  by  the  alien*^  of  bia 
vendee,  of  the  fact  only  of  the  incombnutoe  nt 
the  equitable  estate  in  the  land. 

7.  Error  in  allowing  an  amendment  dnring 
trial,  setting  np  a  different  defense,  is  harm- 
less, where  the  defense  rested  on  an  unfound- 
ed assumption  that  defendant  had  no  estate 
in  the  land  in  controversy  subject  to  mortgage, 
he  having  an  equitable  estate  therein,  and 
where  the  amendment  was  allowed  only  on  n 
contingency  that  did  not  happen. 

Appeal  from  common  pleas  clrcnlt  court  of 
GreenvUle  county;  James  Aldrich,  Judge. 

Suit  by  Thomas  B.  Whitmlre  against  H.  Y. 
Boyd  and  others.  There  was  a  decree  for 
plaintiff  and  some  of  the  defendants,  and 
plaintiff  and  defendant  H.  Y.  Boyd  appenJL 
Modified. 

Following  Is  the  decree  of  the  conrt  below, 
viz.: 

"This  case  comes  before  this  conrt  upon 
the  pleadings;  order  of  reference;  orders 
made  by  the  master;  the  testimony  taken  by 
him;  his  report,  containing  his  conclusions 
upon  the  facts  and  the  law;  the  exceptions 
of  the  plaintiff;  and  the  exceptions  of  the 
defendants  H.  Y.  Boyd,  W.  A.  Hudson,  and 
B.  M.  McGee.  These  exceptions  are  quite 
numerous  and  long,  and,  taken  together,  and 
so  far  as  the  parties  excepting  are  concerned, 
practically  reopen  the  case.  I  will,  therefore, 
consider  the  case  upon  its  merits,  as  far  as  It 
ia  necessary  to  do  so,  and  my  conclusions  will 
dispose  of  the  exceptions. 

"To  understand  the  issues,  It  will  be  neces- 
sary to  get  a  correct  view  of  the  facts.  Plain- 
tiff instituted  this  action  for  the  recovery  of 
Judgment  upon  a  note,  sealed,  and  the  (ore- 
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closure  of  a  mortgage  of  reai  estate  given  to 
secure  the  payment  of  said  note.  The  said 
note  and  mortgage  are  forgeries.  Tbe  land 
described  In  said  foiled  mortgage  waa,  In 

1894,  the  property  of  tbe  plaintiff.  During 
the  year  1884  the  plaintiff  verbally  agreed 
with  A.  K.  Fowler,  defendant  above  named, 
to  sell  the  land  in  question  to  him.  On  May 
22,  1895,  a  written  contract,  under  seal,  and 
witnessed  by  two  witnesses,  was  executed  by 
plaintiff  and  said  A.  R.  Fowler.  This  writ- 
ten agreement  is  to  the  ^ect  that  A.  B.  Fow- 
ler is  'to  have  the  use'  of  the  land  described 
In  complaint  during  1895,  and  for  said  'use' 
said  defendant  agreed  to  pay  to  plaintiff,  'on 
or  before  December  1,  1895,  one  hundred  and 
fifty  dollars.'  Tbls  instrument  then  concludes 
In  these  words:  'It  Is  further  agreed  that  if 
the  said  ▲.  K.  Fowler  shall  pay  to  the  said 
T.  B.  Whitmire,  on  or  before  December  1, 

1895,  1500.00,  with  interest  from  January  1. 
1895,  at  8  per  cent  per  annum,  Including  the 
above  $150.00,  and  shall  execute  to  the  said 
T.  B.  Whitmire  a  mortgage  for  $500.00,  pay- 
able January  1,  1898,  on  said  land,  bearing 
interest  from  January  1,  1897,  at  8  per  cent 
per  annum,  then  the  said  T.  B.  Whitmire 
shall  execute  and  deliver  to  the  said  A.  B. 
Fowler  a  warrantee  [warranty]  deed  to  said 
188  acres  of  land.'  A.  R.  Fowler  put  the  de- 
fendant H.  Y.  Boyd  In  possession  of  the  land 
in  the  latter  part  of  December,  1894,  and 
thereafter  he  continued  in  possession  of  the 
same.  Prior  to  his  moving  upon  the  idace. 
Bald 'Boyd  had  made  a  bargain  with  A.  R. 
Fowler  to  purchase  the  lands  from  him. 
Fowler  represented  to  Boyd  that  he  was  the 
owner  of  the  land;  but  Boyd,  having  beard 
that  plaintiff  was  talking  of  renting  the  land, 
went  to  see  plaintiff  as  to  whether  or  not  he 
had  sold  the  laud  to  Fowler.  Plaintiff  told  him 
he  had  sold  It  to  Fowler,  and  said  nothing 
about  Fowler  owing  him  anything  on  the 
sale.  Boyd  did  not  know  that  A.  R.  Fowler 
owed  plaintiff  the  purchase  money  of  the 
land  until  after  he  bad  taken  a  deed  toe 
the  land  from  A.  R.  Fowler  and  executed  his 
note  and  mortgage  to  said  Fowler.  Said 
deed,  note,  and  mortgage  will  be  considered 
later  on.  After  these  transactions  were  com- 
pleted, Boyd  heard  that  A.  B.  Fowler  owed 
plaintiff  the  purchase  money  of  the  land. 

"The  master  states  no  conclusions  upon 
these  issnes;  but  I  think  that  the  facts  above 
stated  are  material,  and  that  they  throw 
a  flood  of  light  apon  this  cause  and  other  is- 
sues raised  therein.'  These  facts  or  conclu- 
sions are  fully  substantiated  by  the  direct 
positive,  and  unequivocal  statements  in  the 
testimony  of  the  defendant  Boyd.  The  state- 
ments of  plaintiff,  when  directly  questioned 
In  reference  to  these  facts,  are  uncertain. 
Indefinite,  and  vagne,  and  do  not  contradict 
the  statements  of  Boyd,  and  the  testimony  of 
Boyd  is  In  full  accord  with  the  established 
facts  in  the  canse. 

"On  January  22,  1895,  A.  R.  Fowler,  by 
formal  deed  of  conveyance,  duly  conveyed 


the  land  in  qnestion  to  Boyd.  This  deed  was 
duly  made,  exe-tuted,  and  delivered  at  the 
time  stated.  No  doubt  about  that  The  con- 
sideration therefor  was  that  Boyd  was  to 
take  the  land  subject  to  an  old  mortgage  for 
$1,000  held  by  one  McDowell,  and  to  give  to 
Fowler  a  note  for  $800,  secured  by  a  mort- 
gage of  the  land.  This  Boyd  did,  for  on  the 
same  day,  to  wit  January  22,  1896,  he  gave 
to  said  Fowler  his  note,  which  read  as  fol- 
lows: '$800.  Fountain  Inn,  January  22d, 
1895.  On  the  first  day  of  January,  1898,  I 
promise  to  pay  to  the  order  of  A.  R.  Fowler 
eight  hundred  ($800.00)  dollars,  with  interest 
at  the  rate  of  eight  per  cent  per  annum 
from  date  till  paid.  Interest  to  be  paid  and 
computed  annually.  For  value  received,  I 
agree  to  pay,  in  case  this  note  is  collected 
by  salt,  10  per  cent  attorney's  fees.  [Signed] 
H.  T.  Boyd.  tU  S.]  Attest:  W.  A.  Curry.' 
To  secure  this  note,  at  the  same  time  and 
place,  Boyd  executed  and  delivered  to  A.  B. 
Fowler  a  mortgage  of  the  aforesaid  land. 
The  said  mortgage  is  in  the  usual  form,  and 
was  duly  recorded  in  the  office  of  the  register 
of  mesne  conveyances  of  Greenville  county  on 
February  9,  1895.  While  It  may  not  be  uta- 
terial.  It  is  proper  to  note  that  the  mort- 
gage undertakes  to  recite  the  terms  and  con- 
ditions of  the  note  it  was  glv«i  to  secure,  but 
In  these  recitals  nothing  is  said  as  to  the 
attorney's  fea  These  transactions  were  all 
executed  in  good  faith  by  Boyd,  and  he  be- 
lieved that  they  were  honest  and  efficacious. 

"As  against  A.  R.  Fowler,  Boyd  had  a  good 
titie  to  the  land.  Fowler's  deed  conveyed  all 
the  right  tiUe,  and  Interest  he  had  therein 
to  Boyd.  It  also  conveyed  any  right,  titie, 
or  interest  which  Fowler  might  acquire  in 
the  land.  Plaintiff  said,  In  his  testimony, 
and  it  is  a  fact  In  the  case,  that  he  made  the 
bargain  with  Fowler  evidenced  by  their  writ- 
ten agreement  of  May  22,  1895,  already  stat- 
ed. In  1894,  or  prior  to  the  execution  of  the 
agreement  His  exact  words  are:  'I  did  not 
have  any  written  contract  with  Mr.  Fowler 
for  the  sale  tiU  May,  1896.  Prior  to  that  I 
had  agreed  to  sell  to  him,  and  he  had  made 
a  partial  payment  on  it'  There  Is  no  douht 
but  that  the  contract  for  sale  between  plain- 
tiff and  Fowler  as  to  the  sale  of  the  land 
was  made  before  the  conveyance  of  Fowler 
to  Boyd,  and  that  the  written  agreement  evi- 
dencing that  contract  was  not  executed  until 
after  Boyd's  purchase,  viz.  In  May,  1895. 

"As  against  plaintiff,  Boyd  stood  in  the 
shoes  of  A.  R.  Fowler.  By  complying  with 
the  contract,  Boyd  could  have  forced  plaintiff 
to  make  the  tiUes  to  him.  Plaintiff  could 
stand  upon  said  contract  and  have  refused 
to  execute  a  titie  until  that  contract  was  com- 
plied with  and  duly  carried  out  either  by 
A.  R.  Fowler,  or  H.  Y.  Boyd  as  the  assignee 
of  Fowler.  Again,  and  this  Is  important 
plaintiff  and  Fowler,  or  plaintiff  and  Boyd, 
or  all  of  them,  could,  by  consent,  change  or 
modify  the  aforesaid  contract  ^d  complete 
the  transactioiu  upon  these  changed  or  mod- 


Digitized  by 


L^oogle 


308 


SI  SOUTHBASTBBN  REPOBTEa 


(s.a 


Ifled  terma.  Did  plalntiS  and  Fowler  after- 
wards change  or  modify  the  tarmg  of  the 
contract,  agree  thereon,  and  execute  same? 
This  Issoe,  to  be  considered  farther  on.  Is  Im- 
portant 

"So  far  in  the  discussion  of  this  case  we 
have  dealt  with  real  facts.  I  regret  to  say 
that  criminal  conduct,  involving  moral  turpi- 
tude, seems,  from  this  i>olnt  onward,  to  enter 
tbe  case.  It  is  proper  to  say,  and  I  take 
pleasure  In  stating,  that  A.  R.  Fowler  alone, 
and  no  one  else,  a  party  to  this  action  or 
otherwise,  suggested,  knew  of,  or  connived  at 
the  crimes  of  said  Fowler.  Fowler,  It  Is  evi- 
dent, was  as  smart  and  cunning  as  he  was 
wicked  and  depraved.  H.  T.  Boyd  seems  to 
be  an  honest  and  good,  bat  not  specially 
bright,  man,  and  was  the  brotber-ln-law  of 
A.  R.  Fowler.  In  various  ways  he  deceived 
Boyd,  and,  as  we  have  seen,  sold  him  the  land 
mentioned.  He  took  Boyd's  note  and  mort- 
gage, forged  cc^les  of  same,  or  what  were 
Intended  to  be  copies,  and  disposed  of  these 
forged  papers  to  honest  men,  for  value.  Fow- 
ler Is  now,  as  was  stated  In  argument  a  con- 
vict In  tbe  Georgia  penitentiary,  undergoing 
sentence  for  crimes  committed  in  that  state. 

"On  February  19,  1895,  A.  E.  Fowler 
placed,  as  collateral  security.  In  tiie  hands  <tf 
the  defendant  B.  M.  McOee,  the  genuine  note 
of  Boyd  to  himself,  hereinbefore  set  forth, 
and  a  forged  copy  of  said  mortgage.  At  the 
time  stated,  A.  R.  Bowler  borrowed  from  Mr. 
McGee  $400,  and,  as  collateral  security,  as- 
signed to  him  the  Boyd  note  and  forged  mort- 
gage. Mr.  McGee  knew  of  the  old  McDowell 
mortgage  on  the  land,  and  refused  to  tend 
him  the  money  unless  he  would  get  J.  D. 
Harris  to  sign  the  note  also.  A.  R.  Fowler 
induced  3.  D.  Harris  to  sigrn  a  note  with  him, 
dated  February  19,  1896,  for  $400,  payable 
to  Mr.  McGee  on  November  15,  1895,  with  in- 
terest after  maturity  at  the  rate  of  S  per 
cent  per  annum;  also  for  10  per  cent  at- 
torney's- fees,  if  the  note  had  to  be  collected 
by  law.  At  the  foot  of  said  note,  and  as  a 
part  thereof,  these  words  are  written,  'and 
place  as  collateral  security  note  and  mort- 
gage given  me  by  H.  Y.  Boyd  for  $800,  as  it 
appears.'  This  note  is  signed  by  A.  R.  Fow- 
ter  and  J.  D.  Harris.  On  the  back  of  the 
genuine  note  of  H.  Y.  Boyd  to  A.  R.  Fowler, 
the  names,  *A.  R.  Fowler,  M.  J.  Harris,  J. 
D.  Harris,'  are  Indorsed.  Mr.  McGee  took 
the  notes  above  stated,  and  the  forged  mort- 
gage, and  let  A.  R.  Fowl^  have  the  money. 
No  part  of  it  has  been  paid.  While  the  afore- 
said genuine  note  was  in  the  possession  of 
Mr.  McGee,  he  allowed  A.  R.  Fowler  to  write 
ui)on  the  back  thereof  as  follows:  'Received 
on  the  within  note  ($285.00)  two  hundred  and 
thlrty-flve  dollars,  Nov.  6,  1895.  A,  R.  Pow- 
ter.'  Mr.  McGee  got  no  part  of  this  money. 
Mr.  McGee  did  not  notify  H.  Y.  Boyd  that 
he  held  this  note  and  mortgage  until  the 
last  of  July  or  the  lat  August  1895.' 

"It  to  evident  that  Mr.  McGec  holds  the 
genntn*  note  of  H.  Y.  Boyd,  as  the  assignee 


ot  A.  R.  Fowler.  By  the  assignment  of  the 
note,  he  also  became  the  assignee  ot  the 
legal  or  genuine  mortgage.  The  rule  of  law 
is  well  established  that  the  assignment  of  tbe 
bond  carries  with  It  tbe  mortgage,  but  the 
assignment  of  the  mortgage  does  not  neces- 
sarily carry  with  it  the  bond.  The  bond  rep- 
resents the  debt,  while  the  mortgage  Is  a 
mere  security  for  the  payment  of  such  debt 
One  is  the  principal,  the  other  Is  tbe  mere  ac- 
cessory; and,  while  the  assignment  ot  the 
principal  carries  with  it  the  accessory,  tbe  as- 
signment of  the  accessory  does  not  carry 
with  It  the  principal.  Cleveland  v.  Cohrs,  10 
8.  O.  225,  and  the  numerous  authorities  there 
dted;  also  Walker  v.  Kee,  14  8.  O.  142;  wn- 
■on  T.  Dean,  21  8.  0.  332. 

There  Is  now  due  McGee  $400,  with  Inter- 
est thereon  from  November  15. 1896,  at  8  per 
cent  per  annum,  and  10  per  cent  on  that 
amount  as  attorney's  fee,  aggregating  $528.- 
49. 

"On  February  0,  1896,  A.  R.  Fowler  signed 
a  paper  as  foBows:  'Received  of  W.  A.  Ilud- 
son,  trustee,  fifty  dollars,  and  assign  with 
him  note  and  mortgage  for  eight  hundred 
dollars  on  H.  Y.  Boyd  due  in  1898.  If  sold 
next  week,  say  16th  February,  agree  to  pay 
out  of  same  130  doOars  to  Y.  A.  Norwood.  100- 
dollar  note,  and  twenty-dollar  note  due  said 
Hudson,  and  said  60  dollars  borrowed  to-day. 
[Signed]  A.  R.  Fowler.'  At  the  foot  of  Uie 
above  writing,  on  the  same  sheet  apparent- 
ly written  by  the  same  person,  these  words 
occur:  'Received  of  W.  A.  Hudson  one  note 
and  mortgage,  800  doOars,  given  by  II.  Y. 
Boyd,  which  I  have  assigned  to  said  Hndson 
as  collateral  for  180  dollars  due  him  on  land 
papers.  [Signed]  A.  R.  Fowler.'  This  last 
paper  is  not  dated.  The  alleged  note  of  H. 
Y.  Boyd  is  not  his  note;  it  Is  a  forgery,  pure 
and  simple.  The  forgery  attempts  to  re- 
produce Boyd's  genuine .  note,  and  does  so 
very  well,  except  that  it  Is  not  a  literal  copy. 
The  mortgage  spoken  of  is  the  genuine  mort- 
gage given  by  Boyd  to  A.  R.  Fowl«.  Mr. 
W.  Hudson  testified:  'He  [Fowler]  tnmed 
over  the  mortgage  [the  genuine  mortgage]  to 
me;  that  is,  Fowler  gave  It  to  me,  and  I 
afterwards  let  Fowler  have  tt  for  some  pur- 
pose. I  don't  remember  what'  So  Fowler 
again  ha«  the  genuine  mortgage,  and  lie 
again  disposed  of  It;  for  on  the  back  of  the 
mortgage  Is  written:  'I  hereby  transfer  the 
within  mortgage  to  D.  H.  LIvermore  as  col- 
lateral security  for  one  note  for  $250.00,  dated 
April  6,  1805.  A.  R  i'owler.'  It  will  be 
noted  that  the  assignment  here  Is  of  the  'with- 
in mortgage,'  and  does  not  purport  to  assign 
any  debt  which  it  was  given  to  secure.  It  is 
simply  an  assignment  of  the  mortgage.  An- 
other assignment  of  said  mortgage  is  writ- 
ten upon  the  bads,  thereof,  and  Is  as  follows: 
'This  mortgage  having  been  transferred  to 
me  by  above  transfer,  and  later  by  a  trans- 
fer in  a  note  for  $1,000,  dated  ApL  2,  '96,  I 
hereby  transfer  and  assign  this  mortgage  to 
3.  B.  Bedwine,  .?rlthoat   recourse    on    me. 
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Aug.  13th,  1896.  D.  H.  LhremiMe.'  OIned 
to  the  mortgage  1b  the  foUowlng  paper:  'Of- 
fice of  J.  B.  Hedwlne,  Atlanta,  Ga.,  Oct  6, 
181)6.  I  do  hereby  transfer  and  assign  to  J. 
B.  Redwlne  a  certain  mortgage,  made  by 
and  given  by  H.  T.  Boyd  to  me,  and  dated 
January  23,  1885,  and  recorded  February  9, 

1895,  In  Book  KK,  page  157,  of  the  Oreen- 
ville  county,  S.  O.,  records.  This  mortgage  Is 
for  $800.00,  and  Is  transferred  now,  as  above, 
for  the  purpose  of  securing  a  $1,000.00  note 
made  and  given  by  me  to  said  Redwlne,  foV 
value  received.     This  note  Is  dated  Oct  2, 

1896,  and  due  In  six  months,  and  thla  trans- 
fer la  made  to  secure  any  future  renewal  of 
said  note.  In  whole  or  any  part  thereof. 
[Signed]  A.  R.  Fowler.' 

"Note,  again,  that  in  none  of  theae  trans- 
fers Is  there  any  attempt  to  transfer  the  note 
the  mortgage  was  given  to  secure,  and  yet 
that  very  mortgage.  In  express  terms.  Is  giv- 
en to  secure  that  one  debt.  These  transfers 
seem  to  negative  the  Idea  of  the  transfer  of 
tbe  debt  A.  R.  Fowler  was  a  sharp  man. 
Perhaps  he  had  an  Idea  that  he  could  sell  the 
note  and  mortgage,  or  assign  them  separate- 
ly, and  thus  realize  more  from  them,  and 
was  trying  to  work  some  such  plan.  At  all 
events,  we  have  a  mortgage  securing.  In 
terms,  one  debt,  belng.asslgned  to  aecure  an- 
other debt. 

"Mr.  Hudson  can  take  nothing  on  his  as- 
signment for  he  gave  the  mortgage  back  to 
Fowler.  Redwlne  can  take  nothing  under 
the  assignment  to  blm,  because  he  only  took 
an  assignment  of  the  mortgage,  while  Mr. 
McGree  was  the  assignee  of  the  note  It  was 
given  to  secure,  and,  as  assignee,  was,  and  Is, 
tbe  legal  holder  of  said  mortgage.  His  right 
or  title  Is  derived  from  two  sources:  (1)  A. 
R.  Fowler  assigned  the  mortgage  to  him  at 
the  time  he  assigned  the  genuine  note  to  him. 
(2)  Even  If  Fowler  had  not,  by  express  con- 
tract BO  assigned  Bald  mortgage,  sUU  the 
assignment  of  the  note,  as  we  have  seen, 
carried  the  genuine  mortgage  with  it  The 
same  anthorldes  already  dted  hold  that  the 
assignment  of  the  mortgage  does  not  carry 
with  it  the  note,  bond,  or  debt  It  was  given  to 
secure. 

''On  November  16,  1896,  the  plalntUI,  T.  B. 
Wbltmlre,  by  bis  deed,  under  seal,  duly  con- 
veyed the  land  In  dispute  to  the  defendant 
H.  T.  Boyd.  The  consideration  la  stated  to 
be  $2,000.  Plaintiff  duly  executed  and  con- 
veyed this  deed  to  Boyd.  This  considera- 
tion, according  to  plalntlfTs  view,  was  made 
ap  as  follows:  $1,000  to  go  to  the  old  Mc- 
Dowell mortgage.  He  had  been  paid  $235 
by  A.  R.  Fowler  on  November  16,  1886.  H. 
T.  Boyd  furnished  the  cash,  and  Fowler 
gave  him  credit  for  It  and  Indorsed. It  as 
a  payment  upon  the  genuine  note  of  Boyd 
to  himself,  for  $800,  dated  January  22,  1896, 
while  In  the  hands  of  Mr.  McGee.  There  la 
no  doubt  that  Boyd  paid  this  mon^  to  Fow- 
ler upon  his  note,  and  that  Fowler  paid  It  to 
plaintiff.     On    November    16,    1896.  W.  P. 


Fowler,  a  brother  of  A.  S.  Fowler,  and  H.  T. 
Boyd  gave  their  Joint  sealed  note,  secured 
by  a  chattel  mortgage,  to  plaintiff,  for  $100. 
This  was  duly  paid.  It  was  taken  by  plain- 
tiff In  payment,  in  part,  by  A.  -  R.  Fowler  of 
the  purchase  money  of  the  land  described  In 
the  complaint.  It  will  be  remembered  that 
under  the  agreement  for  the  sale  of  the 
land,  between  plaintiff  and  Fowler,  Fowler 
was  to  pay  plaintiff  $500  on  or  before  De- 
cember 1,  1895,  tvlth  Interest  from  January 
1,  1895,  at  8  per  cent  per  annum.  So  that 
on  November  16,  1895,  plaintiff  had  received 
upon  his  said  contract  either  in  cash,  or  by 
note  and  mortgage  accepted  as  cash,  $365, 
raised  by  Boyd.  Fowler  had  also  paid  plain- 
tiff $200  on  the  contract  Plaintiff  and  A.  R. 
Fowlerchanged  or  modified  tlieir  original  con- 
tract; for,  after  receiving  these  payments, 
plaintiff,  on  the  same  day,  gave  a  deed  for  the 
premises  direct  to  H.  Y.  Boyd,  and  took  from 
A.  R.  Fowler,  as  the  consummation  of  the 
transaction,  a  sealed  note  and  a  mortgage  of 
H.  T.  Boyd  to  A.  R.  Fowlw.  This  so-called 
note  Is  an  out  and  out  forgery,  and  Is  as 
follows:  'GreenvlUe,  S.  C,  Nov.  IStii,  1886. 
On  or  before  January  1st  1898,  I  promise 
to  pay  to  the  order  of  A.  R.  Fowler  eight 
hundred  (800.00)  dollars,  with  interest  from 
date  at  the  rate  of  eight  pw  cent  per  an- 
num till  paid  in  full,  interest  to  be  computed 
and  payable  annually.  I  agree  to  pay  ten 
per  cent  attorney's  fee  In  case  this. note  it 
placed  in  the  hands  of  an  attorney  for  coUec* 
tion,  and,  should  default  be  made  in  the  pay- 
ment of  interest  the  whole  $800.00  shall 
become  due  and  payable.  Witness  my  band 
and  seal  the  leth  day  of  November,  1696. 
[Signed]  H.  Y.' Boyd.'  The  mortgage  given 
to  secure  this  forged  note  is  In  the  usual, 
form,  covers  the  land  described  In  the  com- 
plaint and  purports  to  have  been  executed 
by  H.  Y.  Boyd  on  November  16,  1896.  It  is 
a  forgery  also.  This  forged,  note  ajid  mort- 
gage, as  appears  upon  the  back  of  the  mort- 
gage, were,  on  November  16,  1896,  the  date 
of  their  purported  execution,  assigned  and 
transferred  by  A.  R.  Fowler  to  the  plaintiff, 
as  and  for  payment  of  tbe  balance  due  on 
the  purchase  of  said  land.  Plaintiff  accepted 
them  as  such  payment 

"These  are  the  leading  facts,  but  there  are 
others  material  to  the  case,  and,  as  I  can- 
not concur  with  the  master  in  some  ot  his 
material  conclusions  upon  the  facts.  It  will  be 
proper  now  to  take  up  those  Issues.  As  mat- 
ter of  fact  tile  master  finds  as  follows: 
'Some  time  during  the  year  1895  the  defend- 
ant Boyd  found  out  that  he  had  no  title  to 
the  said  premises,  and,  after  considerable  ne- 
gotiations with  the  plaintiff,  I  find,  as  a  mat- 
ter of  fact  that  on-  the  16th  day  of  November, 
1895,  the  said  Boyd  paid  to  the  plaintiff  two 
hundred  and  thir^-five  dollars,  and  gave  him 
a  chattel  mortgage  to  secure  a  balance  of  one 
hundred  dollars,  which  mortgage  was  after- 
wards paid,  making  a  total  of  three  hundred 
and  thirty -five  dollars  is  cash;    and  It  was 
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aj^reed  by  and  between  tbe  aaid  Boyd,  the 
said  Fowler,  and  this  plaintiff  that  the  note 
and  mortgage  sued  on  by  plaintiff  should  be 
assigned  to  him  to  secnre  the  balance  of  six 
hnndred  dollars,  which  It  was  understood  and 
agreed  was  due  the  plaintiff  on  account  of  the 
sale  of  said  land.'  The  master  In  Ma  report 
says:  'I  fmlher  find,  as  a  matter  of  fact,  that 
before  accepting  the  said  note  and  mortgage 
the  plaintiff  Inquired  of  the  defendant  Boyd 
if  the  said  note  and  mortgage  were  genuine 
papers,  and  was  assured  by  the  said  Boyd 
that  they  were,  and  the  plaintiff  was  Indnced 
by  the  representations  of  the  said  Fowler  and 
the  said  Boyd  to  part  with  his  title,  and  re- 
celre  the  said  papers  as  collateral  security 
for  the  balance  due  him  as  aforesaid;  that, 
therefore,  and  In  consideration  of  the  said 
three  hundred  and  thirty-five  dollars,  and  the 
assignment  to  him  by  the  said  Fowler,  with 
tbe  knowledge  and  consent  of  the  defendant 
Boyd,  of  the  note  and  mortgage  sued  on,  to 
secure  the  sum  of  six  hundred  dollars,  the 
balance  due  on  account  of  the  purchase  of 
said  land,  the  plaintiff  executed  and  delivered 
to  the  said  H.  Y.  Boyd  a  warranty  title  for 
tbe  said  premises.'  Again,  the  master  re- 
ports: 'I  furthermore  conclude,  as  a  matter 
of  law,  that,  as  to  plaintiff,  the  defendant 
Boyd  and  those  claiming  through  him  are 
estopped  from  disputing  the  validity  of  the 
note  and  mortgage  sued  on  by  reason  of  the 
facts  which  I  have  found  above.  He  ad- 
mitted to  the  plaintiff  that  said  papers  were 
genuine,  and  thereby  Induced  him  to  part 
with  his  title,  and  accept  them  to  secure  the 
balance  of  the  purchase  money  due  him  on 
account  of  the  sale  of  the  lan^  By  so  doing, 
m  so  far  as  the  said  Boyd  Is  concerned  and 
those  claiming  through  him,  the  said  mort- 
gage Is  a  genuine  one,  and  entitled  to  rank 
as  a  purchase-money  mortgage,  which  would 
cut  off  any  of  the  equities  which  any  of  tbe 
other  defendants  might  have  In  the  premises 
In  dispute.* 

"Plaintiff  testified:  1  have  had  conversa- 
tions with  Mr.  Boyd  in  reference  to  his  sig- 
nature to  the  note  and  mortgage.  It  was  the 
day  the  papers  were  executed,  November  16, 
1886,  that  I  had  a  conversation  with  Mr. 
Boyd  about  it  It  was  in  the  People's  Bank. 
I  think  Mr.  E.  B.  Martin,  A.  R.  Fowler,  and 
H.  T.  Boyd  were  present  I  showed  Mr. 
Boyd  the  signature,  and  asked  him  if  it  was 
his,  and  he  said  it  was.  That  was  before  the 
transfer  of  the  mortgage  was  made  to  me, 
but  on  the  same  occasion.  When  Mr.  Boyd 
acknowledged  that  as  his  signature,  I  accept- 
ed the  mortgage  as  security  for  the  money 
that  was  due  me,  and  Mr.  Fowler  assigned  it 
to  me.  Mr.  Fowler  owed  me  six  hundred  dol- 
lars. •  •  •  I  conveyed  it  [the  land]  to  Mr. 
EL  Y.  .Boyd  on  the  same  day  tbe  mortgage 
was  executed.  *  *  *  At  the  time  Mr.  Boyd 
acknowledged  Us  signature  in  the  People's 
Bank,  tbe  genuineness  of  Mr.  Boyd's  signa- 
ture was  not  In  question  at  alL  •  *  *  The 
paper  shown  me  is  the  lease.   It  was  after- 


wards determined  to  convey  tbe  property  to 
Mr.  Boyd  Instead  of  Mr.  Fowler.  *  •  *  I 
don't  remember  meeting  Mr.  Boyd  on  the 
street  the  16tb  November,  1895,  and  telling 
him  that  for  three  hundred  and  thirty-five 
dollars  I  would  give  a  good  title  to  that  prop- 
erty. *  *  *  I  carried  tbe  papers  up,  and 
delivered  them  In  the  bank.  1  am  positive  of 
that  I  think  the  money  was  paid  before  I 
gave  tbe  deed  to  Boyd  or  Fowler.  I  can't 
say  whether  I  questioned  Mr.  Boyd  about 
tbe  signature  before  I  gave  the  deed  or  after- 
wards. I  suppose  It  was  before.  I  think  Mr. 
in  B.  Martin  was  present  or  near  by.  I 
showed  Mr.  Boyd  the  note  and  mortgage,  and 
asked  as  to  his  signature.  I  did  not  have 
the  mortgage  folded  so  as  to  conceal  an  ex- 
cept the  signature  when  I  asked  him  about  It 
He  said  that  was  his  signature.  He  did  not 
say,  "It  looks  like  It;"  but  I  won't  be  certain. 
He  acknowledged  tbe  signature  without  quali- 
fication. If  he  had  not  done  so,  I  would  not 
have  taken  the  papers.  *  *  *  A.  R.  Fow- 
ler delivered  me  the  $800  note  and  mortgage 
at  the  bank.  I  think  Mr.  Boyd  was  present 
The  $800  note  and  mortgage  in  suit  was  part 
of  the  consideration  tor  which  I  gave  the 
deed  to  Mr.  Boyd.  Mr.  Boyd  executed  the 
mortgage  the  same  day  I  gave  the  deed  to 
Boyd.  I  don't  remember  whether  I  executed 
the  deed  before  I  asked  Boyd  about  hia  sig- 
nature. I  think  that  all  of  the  papers  were 
delivered  In  the  bank.  The  delivery  of  the 
deed  by  me  t6  Boyd  and  of  the  mortgage  by 
Fowler  was  all  about  the  same  time.  Mr. 
Beacham  and  Mr.  McDavld  were  then  and 
are  now  officers  of  the  People's  Bank.'  On 
cross-examination  plaintiff  testified:  The 
transaction  as  to  this  mortgage  [tbe  one  In 
suit]  took  place  In  tbe  People's  Bank.  We 
began  s(Hne  time  In  the  afternoon  and  finished 
a  short  while  before  dark.  I  think  the  as- 
signment took  place  a  while  before  night 
Mr.  Fowler  owed  me  $800,  and  assigned  me 
that  mortgage  in  payment  of  the  debt  and 
that  Is  the  reason  why  I  dalm  $800  and  in- 
terest I  can't  say  whether  we  were  In  the 
People's  Bank  once,  or  more  than  once,  dur- 
ing the  p.  m.  I  don't  remember  Mr.  Boyd's 
suggesting  that  all  old  papers  be  destroyed 
and  new  ones  given.  I  knew  of  the  mort- 
gage in  Book  KK,  page  161,  and  knew  it  bad 
been  sadsfled.  I  think  Mr.  Fowler  told  me 
tliat  Boyd  had  executed  that  mortgage,  but 
that  it  was  worthless,  as  he  had  no  title 
when  the  mortgage  was  given.  I  can't  say 
whether  it  was  before  I  took  tbe  mortgage 
or  afterwards  that  he  told  me  thl&  I  never 
saw  the  note  and  mortgage  recorded  in  Book 
KK,  page  161,  and  never  asked  to  see  it  I 
think  I  asked  Mr.  Fowler  to  satisfy  It  oi 
perhaps  he  might  have  told  me  it  was  satis- 
fied. At  the  time  I  took  the  note  and  mort- 
gage at  the  bank  I  hardly  think  I  knew  of  the 
mortgage  In  KK.  I  tUnk  I  found  it  out  aft- 
wwards,  and  asked  him  to  satisfy  it  I  don't 
remember  now  who  told  me  about  that  mort- 
gage.   I  think  I  knew  It  before  this  transact 
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tlon.  •  •  .  •  1  nuide  no  Inquiries  as  to  mort- 
gages over  the  property,  as  I  did  not  see  how 
any  one  [could]  give  a  mortgage  over  It  with- 
out a  deed  to  the  property.  •  •  *  Between 
the  time  I  bargained  the  property  and  No- 
vember 16,  1895,  I  did  not  receive  any  other 
paper  from  Mr.  Boyd  as  security  for  pay- 
ment of  the  purchase  money  of  that  land.  I 
think  I  knew  that  that  mortgage  had  been 
marked  "Satisfied"  on  the  day  I  got  the  note 
and  mortgage  at  the  bank.  •  •  •  The 
$225  was  paid  at  the  People's  Bank.  The 
deed  I  made  to  Boyd  was  drawn  by  me  at 
the  store,  and  executed  and  witnessed  at  the 
People's  Bank.  I  did  not  agree  to  make  Boyd 
the  tlUe  for  |325.  This,  with  what  Fowler 
bad  paid,  would  about  make  up  the  cash  pay- 
ment. I  was  to  get  a  mortgage  for  $000  for 
the  balance.  *  *  *  I  didn't  refuse  to  al- 
low Mr.  Boyd  to  have  the  paper  In  his  hand. 
I  explained  the  nature  of  the  paper  to  him. 
They  had  come  up  to  arrange  the  matter,  and 
I  explained  to  them  the  nature  of  the  trade. 
It  was  agreed  between  Boyd,  Fowler,  and 
myself  that  this  $S00  mortgage  should  stand 
as  security  to  me  for  the  $600  balance  due 
me  on  the  land.  The  whole  thing  was  closed 
In  the  People's  Bank.'  On  cross-examination, 
when  recalled,  plaintiff  said:  'I  said  yester- 
day that  I  could  not  recall  the  conversation 
with  Mr.  Boyd  about  selling  him  the  property. 
I  said  yesterday  that  I  could  not  remember 
the  conversation  with  Mr.  Boyd  on  the  street. 
I  said  yesterday  that  I  did  not  remember 
whether  I  gave  Mr.  Boyd  the  deed  before  or 
after  I  asked  him  about  the  mortgage.  I  ex- 
plained to  Mr.  Boyd  In  the  bank  that  there 
was  $600  due  on  the  $800  mortgage.  I  think 
we  came  down  the  street  after  I  showed 
Boyd  the  mortgage  for  $800,  and  got  the 
blank,  and  drew  the  $100  mortgage.' 

"H.  B.  Boyd  testified:  1  have  received  a 
deed  from  Mr.  Whltmlre  for  that  land.  I 
was  to  pay  Mr.  Fowler  two  thousand  dollars 
for  the  land.  I  assumed  the  payment  of  the 
Kennedy  [McDowell]  mortgage,  and  gave 
my  note  and  mortgage  $800.00  for  the  land. 
I  next  saw  Mr.  Whltmlre  In  the  fall  of  1S86. 
I  told  him  that  Mr.  Peden  had  said  that  if  I 
wanted  to  stay  there  I  had  better  see  him. 
Hr.  Whltmlre  said  that  Fowler  owed  him 
$600,  and  that  if  be  didn't  pay  the  $600  I 
would  have  to  pay  rent  I  saw  him  again, 
about  ten  dajrs  later,  and  asked  him,  if  Fow- 
ler did  not  comply  with  the  terms,  if  he  would 
accept  it  from  me.  I  asked  him  how  much 
Fowler  owed  him.  He  said  a  thousand  dol- 
■lars.  The  next  time  I  saw  him  was  the  16th 
of  November,  1895.  I  met  him  near  Bentz's 
•tore,  and  asked  him  about  the  matter.  He 
"stroked"  his  pocket,  and  said,  "I  have  a 
dbaia  of  title  here  in  my  pocket,"  and  upon 
tlM  payment  of  $386  I  could  get  it  W.  P. 
Fowler  was  present  I  came  up  with  A.  B. 
Fowler  that  day,  and  we  got  here  [Greenville] 
about  12  o'clock.  I  saw  Mr.  Whltmlre  again 
tliat  day  near  the  court  house,  and  told  him  I 


could  pay  him  $235  and  a  mortgage  for  $100. 
He  said  if  I  would  make  It  good  he  would 
do  It  We  then  executed  the  mortgage  mark- 
ed "K,"  and  W.  P.  Fowler  and  I  went  up  to 
the  People's  Bank  In  front  of  Mr.  Whltmlre. 
I  went  to  the  National  Bank,  and  got  the 
$2S5,  and  gave  It  to  A.  R.  Fowler,  and  he 
went  down  the  street,  and  came  back  with 
the  papers  marked  "A"  [deed  of  plaintiff  to 
Boyd]  and  "B,"  and  "M,"  "H,"  "O,"  and  "P." 
When  I  got  these  papers  we  were  just  In  the 
act  of  starting  home.  Mr.  B.  B.  Martin,  W. 
P.  Fowler,  and  I  were  standing  near  the 
People's  Bank,  and  Mr.  Whltmlre  asked  me 
to  step  in  the  bank,  and  took  a  paper  from 
his  pocket,  and  hdd  It  folded  somewhat  like 
this  [Indicating],  and  asked  me  if  that  was 
my  signature,  and  I  said,  "It  looks  like  It" 
He  then  said,  "Do  you  know  whether  or  not 
it  Is  yours?"  I  said,  "No,  sir;  but  It  looks 
like  It"  I  have  never  had  any  conversation 
with  Mr.  Whltmlre  since  then  about  that 
paper.  •  •  •  The  note  marked  "h"  [held 
by  Mr.  McGee]  is  genuine.  I  signed  that 
note,  and  made  the  payment  of  $235.  It  is 
the  same  money  I  paid  Whltmlre  through 
Fowler.  I  have  made  no  other  payment  on 
the  note.'  On  cross-examination,  Boyd  said: 
'I  first  found  out  that  Mr.  Whltmlre  claimed 
the  money  when  he  wrote  me  the  letter  ask- 
ing for  payment  of  the  Interest  This  was 
after  I  had  seen  the  note  at  McQfle'a.  •  •  • 
I  admit  owing  somebody  something  on  this 
land.  I  admit  the  amount  called  for  by  the 
McGee  note  [the  one  held  by  him],  less  the 
credit  I  thought  that  the  paper  which  Mr. 
Whltmlre  showed  me  at  the  bank  was  in 
the  form  of  ajnortgage.  It  was  under  lamp- 
light and  he  held  it  In  his  own  hand,  and  I 
did  uot  see  anything  but  the  nam&  He  did 
not  tell  me  that  Mr.  Fowler  had  assigned  it 
to  him.  He  made  no  explanation  at  all.  I 
did  not  ask  Mr.  Whltmlre  anything  about  the 
paper,  because  I  knew  there  were  more 
papers  out  and  I  did  not  propose  to  commit 
myself  at  that  time.  I  asked  to  see  the 
paper  in  my  hand,  and  he  refused  that 
•  •  •  I  didn't  pay  the  $100.  It  was  not 
my  money.  It  was  borrowed  on  W.  P.  Fow- 
ler's and  my  note.  He  was  principally  re- 
sponsible. I  will  lose  the  $235  if  I  don't  get 
credit  for  It'  On  cross-examination  by  Mr. 
Sims,  Boyd  said:  'I  did  not  know  that  Mr. 
Whltmlre  held  any  note  and  mortgage  that 
I  had  signed.  I  did  not  answer  Mr.  Whlt- 
mlre, because  I  had  gotten  letters  from  Mr. 
Redwlne  claiming  the  money,  and  had  seen 
Mr.  McGee's  note.' 

"H.  Y.  Boyd,  cross-examined  by  Mr.  Hayns- 
worth,  said:  'I  think  Will  Fowler  and  Boyd 
went  into  the  bank.  When  Mr.  Whltmlre 
showed  me  that  mortgage,  I  had  no  reason 
to  believe  that  Fowler  bad  turned  over  a  note 
and  mortgage  to  Whltmlre  as  part  of  the 
consideration  of  that  deed.  I  thought  the 
$335  was  an  end  of  it  When  we  had  the  In- 
terview earlier  in  the  day,  Mr.  Wliitmlre  did 
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not  tell  ine  tbat  Fowler  had  turned  over  any 
note  and  mortgage  to  him.  Not  a  word  waa 
said  about  It' 

"W.  P.  Fowler  testified:  'I  was  present 
when  Mr.  Boyd  and  Mr.  Whltmlre  met  In  the 
street,  in  Greenyille,  and  talked  about  these 
papers.  I  remember  Mr.  Wbltmire  said  he 
had  some  papers,  and  that  Mr.  Boyd  could 
get  them  by  paying  some  sum  of  money.  I 
signed  the  paper  "E."  I  was  at  the  bank 
when  we  all  met  there.  I  remember  Mr. 
Whltmlre  showing  Mr.  Boyd  some  papers. 
We  walked  In  the  bank  with  Mr.  Whltmlre. 
Mr.  Whltmlre  showed  Mr.  Boyd  some  papers, 
and  asked  him  If  It  was  his  signature.  Mr. 
Boyd  said  It  looked  very  much  like  his.  Mr. 
Whltmlre  asked  a  second  time,  and  Mr.  Boyd 
said:  "I  can't  be  certain;  but  It  looks  very 
much  like  it."  Nothing  further  occurred  be* 
tween  the  parties  to  my  knowledge.' 

"B.  B.  Martin  testified:  'I  was  present  No- 
vember 16,  1896,  when  this  transaction  took 
place.  Mr.  Boyd  paid  |286  to  Fowler.  I 
waa  at  the  bank.  When  Mr.  Whltmlre  came 
up,  they  went  Into  the  bank,  and  remained 
Just  a  little  while,— not  long  enough  to  pre- 
pare a  deed.  When  Boyd  came  out,  we  went 
on  out  of  town  together.  Tbat  was  nearly 
night  •  •  •  Mr.  H.  T.  Boyd,  A.  R.  Fow- 
ler,  W.  P.  Fowler,  and  I  were  in  front  of  the 
bank.  I  can't  say  how  long  they  stayed  In  the 
bank.    Just  a  Uttle  wbUe.' 

"I  have,  at  length,  recited  this  testimony. 
From  this,  and  all  the  testimony,  I  think,  and 
BO  hold,  that  H.  B.  Boyd  acted  as  follows: 
He,  In  good  faith,  took  his  deed  of  the  land 
from  ▲.  R.  Fowler,  and  gave  his  $800  note 
and  mortgage  to  A.  R.  Fowler.  -  He  then  hon- 
estly believed  that  he  owned  the  land,  sub- 
ject to  the  McDowell  mortgage  and  the  Fow- 
ler mortgage.  Months  afterwards  he  found 
out  that  his  title  was  not  perfect  and  that 
plalntltr  still  held  the  legal  tlUe.  He  went  to 
see  plaintiff  about  It,  and  plalntUf  told  him, 
substantially,  the  status  of  the  agreement  be- 
tween himself  and  Fowler.  At  that  time 
Boyd  contemplated  complying  with  the  agree- 
ment between  plaintiff  and  A.  R.  Fowler,— 
even  asked  plaintiff  could  he  complete  It 
While  there  Is  no  direct  evidence  as  to  what. 
If  anything,  passed  between  Boyd  and  A.  R. 
Fowler,  It  Is  reasonable  to  assume,  and  Inci- 
dental statements  made  by  witnesses  support 
the  assumption,  that  Boyd  talked  with  A.  R. 
Fowler  about  the  matter.  It  Is  only  natural 
that  be  should  have  done  so.  It  is  evident 
that  A.  R.  Fowler  saw  and  talked  with  plaln- 
tlfl  in  reference  to  the  matter.  Plaintiff  and 
Fowler,  without  the  knowledge,  much  less  the 
consent,  of  Boyd,  changed  the  agreement. 
Plaintiff's  own  testimony,  and  the  acts  of  him- 
self and  Fowler,  show  this.  I  cannot  say 
what  passed  between  plaintiff  and  A.  R.  Fow- 
ler, but  I  know  what  they  did  as  a  consequence 
of  what  passed  between  them. 

"The  written  agreement  was  abandoned  or 
modified.     A.  R.  Fowler  had  paid  plaintiff 


$200  on  the  agreement  .On  November  ISth, 
A.  R.  Fowler  paid  to  plaintiff  the  $235  paid 
to  him  by  Boyd,  and  he  took  the  chattel  mort- 
gage for  $100,  which  was  soon  afterwards 
paid.  '  So  that  he  had,  on  that  day,  been  paid 
In  cash,  and  what  he  received  as  cash.  $535,— 
a  sum  equivalent  to  the  first  payment  nomi- 
nated in  the  written  agreement  Plaintiff 
then  made  an  absolute  deed,  in  fee,  of  the 
land  to '  Mr.  Boyd.  Instead  of  demanding 
from  Boyd  a  mortgage  of  the  land  to  secure 
the  second  payment  of  $500  and  interest  he 
took  an  assignment  of  a  forged  note  and 
mortgage  for  $800  from  Boyd  to  A.  R.  Fow- 
ler. Why  this  was  done,  I  don't  know. 
Plaintiff,  In  one  place  In  his  testimony,  seem- 
ed to  have  an  idea  that  he  owned  the  $800 
note  and  mortgage,  and  In  another  place  that 
he  held  it  as  security  for  the  balance  due  blm 
on  the  land,  to  wit,  $000.  How  a  balance 
of  $600  could,  on  November  16,  1805,  be  fig- 
ured out  upon  the  terms  of  the  old  agreement 
after  deducting  the  payment  made,  I  can't 
see.  While  I  must  not  be  understood  aa  inti- 
mating, even  In  the  slightest  degree,  that 
plaintiff  did  wrong  in  changing  the  old  agree- 
ment with  Fowler,  yet  inasmuch  as  the  ac- 
tion actually  taken  was  more  beneficial  to 
plaintiff  than  the  old  agreement  was,  it  tends 
to  show  that  plaintiff  and  Fowler  did  make 
a  new  agreement 

"But  this  $800  note  and  mortgage  were 
forgeries;  hence  all  of  this  trouble.  A.  B. 
Fowler  knew  tbat  they  were  forgeries,  and  it 
is  pretty  certain  that  he  forged  them.  Plain- 
tiff took  these  forged  papers,  believing  them 
to  be  genuine,  and  upon  this  belief  made  the 
deed  to  Boyd.  Boyd  knew  nothing  of  these 
papers.  They  were  dated  November  16,  1885, 
the  very  day  that  plaintiff  made  the  deed  to 
Boyd.  Plaintiff  saw  that  they  purported  to 
be  executed  on  that  day,  for  he  speaks  of 
their  execution  upon  that  day.  According  io 
the  trend  of  the  testimony,  I  think  that  A.  R 
Fowler  fixed  them  up  that  day,  and  did  it 
for  the  purpose  of  deceiving  plaintiff,  by  false- 
ly pretending  to  comply  with  the  terms  of  the 
plahitiff.  Plaintiff  thought  that  the  $800 
mortgage  of  Boyd  to  Fowler  was  worthless, 
because  the  legal  titie  was  not  in  Boyd  when 
he  made  that  mortgage.  Plaintiff  thought 
that  said  mortgage  should  be  marked  'Satis- 
fled'  upon  the  record,— disposed  of.  Plaintiff, 
then,  thought  that  if  he  made  a  deed  to 
Boyd,  which  could  put  the  legal  tiUe  In  Boyd, 
Boyd  could  make  an  $800  note,  secured  by  a 
valid  mortgage  of  the  land,  to  A.  B.  Fowler, 
and  that  Fowler  could  assign  It  to  him.  Now 
Fowler  pretended  to  do  all  of  these  things, 
and  his  pretension  deceived  the  plaintiff.  But 
Boyd  knew  nothing  of  these  changes,  forged 
papers,  etc.,  and  they  do  not  and  cannot  bind 
him.  As  to  him  they  are  worthless,  and  oi 
no  force  or  effect 

"It  would  be  askinc  ovennoch  to  assume 
that  Boyd  knew  of  these  forgeries,  was  a 
party  to  a  crime,  or  an  accessory  to  the  crint>> 
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of  Fowler.  To  eonvkt  him  of  eltber  wonld 
require  proof  of  the  dearest  and  moat  con- 
vincing cbancter.  Hla  testimony  has  not 
been  Impeached,  and  his  character  haa  not 
been  assailed,  in  either  of  the  methods  known 
to  the  law.  I  cannot  see  how  Boyd's  reply  to 
the  question  of  plaintiff,  If  the  signature  to 
the  mortgage  he  showed  him  (the  forged- 
mortgage)  was  his,  can  be  tortured  Into  an 
estoppel  of  conduct  from  denying  Its  validity. 
The  plaintiff  did  not  act  upon  hla  answer, 
whatever  It  was.  Boyd  did  not  know  that 
plaintiff  owned  the  paper,  or  was  negotiating 
for  It  He  was  in  the  dark,  and,  as  far  as  A. 
B.  Fowler  could  go,  he  was  kept  there.  Fow- 
ler was  a  smart  man.  He  was  perpetrating  a 
crime,  and  would  be  permit  one  of  his  vic- 
tims, Boyd,  to  know  of  It?  Boyd  had  recog- 
nized the  genuine  note  he  gave  to  Fowler, 
and  knew  that  It  was  In  the  hands  of  Mc- 
Gee;  that  be  would  have  to  pay  it;  and,  as 
a  sensible  man,  he  would  not  have ,  given  a 
new  note  and  mortgage,  based  upon  the  same 
consideration,  and  thereby  obligate  himself  to 
pay  one  debt  twice.  Tliat  is  wliat  plaintiff 
contends  he  Is. 

"Plaintiff  has,  I  think,  testified  honesUy, 
and  as  he  remembered  transactions  and  con- 
versations. True,  his  memory  is  at  fault,  not 
so  much  In  what  he  said  as  It  la  as  to  the 
times  he  referred  to.  He  has  gotten  his  con- 
versations with  Boyd  mixed  together.  Boyd's 
statement  of  what  took  place  at  the  bank 
is,  I  think,  sustained  by  the  preponderance 
of  tbe  testimony.  Boyd  Is  not  a  pensman. 
His  genuine  signature  is  like  that  of  a  person 
who  seldom  writes,  and  an  unformed  hand.' 
We  naturally  conclude  that  he  is  not  well 
educated,  and  not  conversant  with  written  in- 
struments. Fowler  had  skillfully  forged  his 
name  to  the  forged  mortgage.  One  of  the 
most  intelligent  witnesses  in  this  case,  who 
holds  a  mortgage  with  H.  7.  Boyd's  name  to 
it,  forged,  said  that  it  was  hard  for  him,  even 
by  close  comparison  of  writings,  to  determine 
whether  it  was  a  forgery  or  not  I  do  not 
think  that  it  would  be  Jnst  to  hold  a  man 
responsible  for  a  forgery,  perpetrated  in  his 
name,  simply  because  some  one  shows  him 
the  forged  name,  and  suddenly  asks,  Is  that 
your  signatureT  and  he  should  say,  'Yes,'  or, 
'It  looks  like  my  name.'  I  think  such  a  man 
Bhould  be,  in  some  way,  put  upon  notice,  and 
the  reason,  as  well  as  the  Importance  of  it, 
made  known  to  him.  For  a  man  to  assert 
that  his  name  is  forged  is,  Indeed,  a  serious 
assertion,  for  It  implies  that  some  one  has 
forged  it  and  he  luows  that  he  will  have 
to  make  good  the  charge. 

"I  hold  that  Boyd  did  not  hidnce  plahitifl  to 
make  the  deed  to  him;  that  Fowler  Induced 
blm  to  make  the  deed;  that  Boyd  honestly 
and  faithfully  compiled  with  the  new  con- 
tract between  plaintiff  and  Fowler,  a>  told, 
to  him  by  plaintiff,  by  raising  cash,  or  its 
eqnlvalrait  sufficient  to  satisfy  the  demand  of 
plaintiff  aa  made  Iuowb  to  him  by  plaintiff; 


that  plaintiff's  new  contract  with  Fowler  and 
the  note  and  mortgage  was  known  only  to 
them,  and  not  to  Boyd;  that  Boyd  got  his  title 
honestly  by  complying  with  his  contract  with 
A.  B.  Fowler,  and  by  having  Fowler  to  do  all 
that  plaintiff  told  him  he  reqnlred  of  Fowler. 
It  is  not  disputed  that  Boyd  complied  with 
bis  contract  with  Fowler.  He  accepted  his 
deed  from  him,  and  gave  him  the  $800  note 
and  mortgage  of  January,  1895.  When  plain- 
tiff said  that  $336  would  enable  him  to  get 
plaintiff's  deed,  he  raised  that  money  for 
Fowler,  who  paid  it  to  plaintiff,  and  plalntifl 
made  his  deed  to  Boyd.  I  think  that  Boyd 
haa  acted  legally  and  honestly  throughoat, 
and  he  should  not  be  mulcted  to  pay  Fowler's 
debts,  with  which  he  had  nothing  to  do.  Mr. 
McGtee  holds  Boyd's  genuine  note  and  mort- 
gage,—lent  his  cash  npoo  ti>e  belief  that  they 
were  gennlne.  They  are  genuine.  Plaintiff 
sold  his  land  to  Boyd,  made  a  deed  to  him, 
and  was  moved  to  do  so  by  his  bargain  with 
A.  B.  Fowler.  Boyd  took  the  deed,  and  com- 
piled with  his  every  obligation,  and  with  tbe 
contract  as  between  Fowler  and  plaintiff, 
according  to  plaintiff's  statements  of  that 
contract  made  to  him.  Boyd  is  an  honest 
and  innocent  purchaser.  I  hold  that  H.  Y. 
Boyd's  title  to  the  land  is  valid;  that  the 
forged  mortgage  of  November  1£,  1886,  Is, 
aa  to  him,  of  no  force  or  effect,  and  all  that 
he  owes  to  any  party  to  this  action  la  the  bal- 
ance dne  on  his  $800  note  and  mortgage  of 
January,  1896,  in  favor  of  ▲.  B.  Fowler,  now 
held  as  collateral  by  Mr.  MeOee: 

Principal $800  00 

Int  8  per  cent  from  Jan.  22,  '95,  to. 
Nov.  16,  -96 47  85 

1847  85 
Paid  Nov.  19th,  "96.  ...^ 235  00 

Bal.  due  Nov.  16th,  '95 $612  35 

Int  on  bal.  to  date 120  41 

$782  76 
Ten  per  cent  thereon  as  atty.'s  fee. .. .      73  26 

Total  due $806  02 

Eight  bandred  and  rix  *s/ioo  dollars. 

"H.  Y.  Boyd  should  pay,  of  this  amount  to 
the  defendant  B.  M.  McGee,  $526.49,  as  hereto- 
fore stated.  This  leaves  a  baUnce  of  $279.53 
dne  to  some  one  by  H.  Y.  Boyd.  To  whom 
Bhopld  it  be  paid?  I  think  that  it  should  be 
paid  to  the  plaintiff.  I  lay  no  stress  upon  the 
fact  that  this  Is  a  part  of  the  purchase  money 
of  the  land.  There  is  no  such  lien  known  to 
the  law  of  this  state  aa  the  vendor's  lien  for 
the  purchase  money.  If  he  wants  a  lien,  he 
must  by  appropriate  means,  create  one.  This 
balance  of  $279.63  belongs  to  ▲.  B.  Fowler. 
The  forged  mortgage  of  Boyd  to  Fowler,  of 
November,  1895,  while  of  no  force  as  against 
Boyd,  is,  upon  the  doctrine  of  estoppel,  good 
In  plaintiff's  hands  aa  against  Fowler.  That 
forged  mortgage  purported  to  be  a  security 
upon  the  land  to  pay  a  debt  which  Fowler 
owed  plaintiff.    Tbl«  balanot  of  moneji  be- 
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longing  to  Fowler,  may  be  regarded  as  the 
land  he  described  In  his  forged  mortgage. 
CoDBlderlng,  then,  the  money  as  the  land, 
and  that  It  belongs  to  Fowler,  plaintiff  has,  as 
against  Fowler,  the  right  to  regard  the  mort- 
gage, though  forged,  aa  valid,  and  as  cover- 
ing the  said  balance. 

"Can  any  other  party  to  this  action  deny 
this  claim  of  plaintiff?  None  of  them  have 
a  lien  npon  this  money,  nor  did  they  have  a 
lien  upon  the  land  which  It  represents.  Plain- 
tiff has.  In  the  manner  indicated,  a  lien,  eqol- 
taUe  It  may  be,  which  entitles  him  to  it 

"I  need  not  consider  the  question  as  to  how 
mnch  A.  R.  Fowler  owes  to  plaintiff;  it  is  far 
more  than  the  balance  stated.  The  other 
parties  to  the  action  will  get  nothing  in  this 
cause. 

"From  my  view  of  the  case,  the  amend- 
ments allowed  by  the  master  are  Immaterial, 
and  need  not  be  discussed. 

"I  think  that  Mr.  McOee  should  not  be  re- 
quired to  pay  any  costs,  as  he  has  gained  his 
case.  I  do  not  think  that  Mr.  Boyd  should 
be  made  to  pay  the  costs  of  all  the  parties, 
because  this  litigation  was  not  due  to  any  de- 
fault of  his.  He  has  acknowledged  his  liSr 
bUity  to  pay  what  he  owed  all  the  while,  and 
the  real  contest  was  as  to  which  claimant 
should  It  go.  Plaintiff  instituted  this  action. 
and  much  of  It  Is  due  to  his  effort  to  enforce 
a  forged  note  and  mortgage,  which  he  beller- 
ed  to  be  tme.  I  think  that  H.  T.  Boyd 
should  pay  the  costs  and  disbursements  of 
Mr.  McOee,  his  own  costs,  and  one-half  of  the 
fees  of  the  master;  that  plaintiff  should  pay 
one-half  of  the  fees  of  the  master  and  his  own 
fees;  and  that  each  of  the  defendants,  except 
Mr.  McGee,  should  pay  his  own  coats  and 
disbursements: 

"Wherefore  It  is  ordered,  adjudged,  and  de- 
creed: 

"(1)  That  H.  Y.  Boyd,  defendant  herein,  do, 
on  or  before  the  Ist  day  of  September  next, 
pay  to  the  defendant  B.  M.  McOee  the  sum 
of  $526.49,  with  Interest  at  the  rate  of  seven 
per  centum  per  annum  from  the  date  of  this 
decree,  np  to  the  date  of  such  Judgment,  to- 
gether with  the  costs  and  disbursements  of 
the  said  B.  M.  McGee  in  this  action,  to  be 
taxed  by  the  proper  ofDcer  of  this  court 

"(2)  That  the  defendant  H.  T.  Boyd  do,  on 
or  before  the  Ist  day  of  September  next, 
pay  to  the  plaintiff,  Thomas  B.  Whitmire, 
the  sum  of  $279.53,  with  interest  thereon  at 
the  rate  of  7  per  centnm  per  annum  from  the 
date  of  this  decree  to  the  date  of  such  pay- 
ment 

"(3)  That  Bidd  defendant  H.  T.  Boyd  do 
pay  to  the  master  of  this  court  one-half  of  the 
tees  due  him,  as  such,  for  services  rendered 
in  this  action,  and  that  he  do,  also,  pay  his 
own  costs  and  disbursements  in  this  action. 

"(4)  Tliat  if  either  or  all  of  the  parties 
above  named,  and  to  whom  money  Is  direct- 
ed to  lie  paid,  refuse  to  accept  the  same, 
then,  and  in  that  event,  the  said  H.  X.  Boiyd 


may  pay  sucli  sum  or  sums  so  refused  to  tl>e 
master  of  this  court,  who  is  hereby  authorized 
and  directed  to  receive  the  same,  to  be  held 
for  the  purpose  stated. 

"(6)  That  upon  payment  by  the  said  EL  T. 
Boyd  of  the  sums  aforesaid,  to  the  iMUtles 
aforesaid,  or  to  the  master,  as  above  directed, 
that  he  be  discharged  from  all  further  lia- 
bility to  each  and  all  of  the  parties  to  this 
action,  as  to  any  and  all  of  the  claims  herein 
mentioned  and  discussed;  and  that  the  regis- 
ter of  mesne  conveyances  in  and  for  the  coun- 
ty ot  Oreenville  do  mark  as  satisfied  tlie 
mortgage  of  H.  T.  Boyd  to  A.  R.  Fowler  ot 
date  January  22,  18%,  and  that  said  register 
do  mark  as  canceled  any  mortgage  of  H.  Y. 
Boyd  to  A.  R.  Fowler  purporting  to  be  on  the 
land  described  in  the  complaint  herein,  or 
mentioned  and  described  in  the  opinion  here- 
in, and  refer  to  this  decree  by  memorandum 
upon  the  record. 

"(6)  That  in  the  event  of  the  failure  of  tiie 
defendant  H.  T.  Boyd  to  pay  the  sums  at 
money  aforesaid  to  the  parties  aforesaid  by 
the  Ist  day  of  December  next,  including  the 
fees  and  costs  aforesaid,  Uiat  the  master  ot 
this  court  do,  after  due  notice,  as  In  sales 
for  foreclosure,  on  the  sales  day  in  October 
next,  or  some  convenient  sales  day  tliere- 
after,  sell,  at  public  auction,  at  the  legal 
place  and  time,  the  real  estate  described  In 
the  complaint  herein,  for  cash;  that  from  the 
proceeds  of  sale  he  pay  the  costs  and  expenses 
of  sale,  any  taxes  accrued  and  due  upon  said 
land,  and  then,  and  in  the  order  stated,  the 
amounts  hereinbefore  ordered  to  l>e  paid  by 
the  said  H.  T.  Boyd;  that  said  master  do, 
upon  compliance,  make  to  the  purchaser  at 
such  sale  a  deed  for  said  premises  so  sold; 
and  that  the  purchaser  be  let  into  possesion 
of  the  same  upon  the  production  of  the  mas- 
ter's deed  and  the  order  of  this  court  con- 
firming said  sale. 

"(7)  That  upon  said  sale,  confirmed  as  afore- 
said, all  of  the  parties  hereto,  their  heirs, 
executors,  and  administrators,  and  all  per- 
sons claiming  or  to  claim  under  or  through 
them,  or  either  of  them,  be  forever  barred  of 
all  right  title,  interest,  or  equity  of  redenqp- 
tlon  in  and  to  said  premises  so  sold. 

"(8)  That  the  plalnUff  herein,  Thomas  B. 
Whitmire,  do  pay  to  the  master  one-half  ot 
the  fees  ot  said  master  for  his  services  ren- 
dered in  this  action,  and  also  pay  his  own 
costs  and  disbursements  in  this  action. 

"(9)  That  the  defendants  Frank  Hammond, 
W.  P.  Fowler,  J.  B.  Redwine,  and  W.  A. 
Hudson  do  each  pay  his  own  costs  and  dis- 
bursements In  this  action. 

"(10)  That  any  party  to  this  action  may 
apply  in  this  court,  in  this  action,  for  such 
further  orders  as  may,  from  any  cause,  be 
necessary  to  carry  out  the  terms  and  provi- 
sions of  this  decree. 

"(11)  That  except  as  herein  modified  or  re- 
versed, the  report  ot  the  master  herein  be. 
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and  bereby  Is,  confirmed,  and  made  tbe  Jtidg- 
uent  of  tbls  court 

"James  Aldrlcb,  Presiding  Jndge." 

Plaintiff's  exceptions: 

"Within  due  time  thereafter  the  plaintiff, 
Thomas  B.  Whltmire,  and  the  defendant  H. 
Y.  Boyd,  gave  notice  of  Intention  to  appeal 
from  tbe  said  decree,  and  the  plaintiff  will 
move  to  reverse  the  same  upon  the  following 
grounds:    His  honor  erred: 

"(1)  In  holding  as  a  matter  of  fact  that  the 
plaintiff  and  the  said  A.  B.  Fowler  changed 
tbe  terms  of  the  written  agreement  entered 
into  between  them  for  the  sale  of  the  said 
land  without  the  knowledge  and  consent  of 
tbe  said  Boyd,  It  being  respectfully  submitted 
tbat  the  said  finding  Is  not  sustained  by  the 
testimony  In  the  case;  but  tbe  testimony,  on 
tbe  other  hand,  shows  that  the  plaintiff  In- 
sisted upon  the  said  Fowler  and  the  said 
Boyd  carrying  out  the  said  agreemoit,  and 
they  agreed  thereto. 

"(2)  He  erred  In  finding  as  a  matter  of  fact 
tbat  on  the  16tb  day  of  November,  1W5, 
Boyd  paid  (225  on  the  McGee  note  to  Fowler, 
and  that  Fowler  paid  It  to  the  plaintiff;  the 
testimony  showing  that  the  plaintiff  agreed 
with  tbe  said  Boyd  and  Fowler  tbat  they 
should  pay  to  blm  the  said  sum  of  money  on 
account  of  tbe  original  agreement  entered  in- 
to between  himself  and  the  said  Fowler,  and 
tbat  the  said  money  was  i>ald  by  Boyd  to  fbe 
said  plaintiff.  In  tills  connection,  he  erred 
bi  not  holding  tbat  this  $33&,  together  with 
what  had  already  been  paid  plaintiff,  would 
amount  to  what  the  original  agreement  called 
for. 

"(S)  He  erred  In  holding  tbat  Boyd  paid 
the  plaintiff  $365  on  account  of  the  purchase 
of  tbe  said  land;  the  testimony  showing  ttiat 
Boyd  paid  only  (235,  and  the  other  $100  was 
paid  by  W.  P.  Fowler. 

"(4)  He  erred  In  holding  that  plaintiff  ac- 
cepted the  note  and  mortgage  sued  on  aa 
'payment'  of  the  balance  due  on  the  pur- 
chase of  tbe  land,  the  testimony  showing  that 
tbe  plaintiff  used  this  language  In  the  sense 
of  'collateral  security,'  and  as  a  matter  of 
fact  the  testimony  shows  tbat  the  said  note 
and  mortgage  were  accepted  by  him  aa  such. 

"(5)  He  erred  in  not  holding  that,  at  the 
time  he  accepted  said  note  and  mortgage,  he 
explained  fully  the  transaction  to  tbe  defend- 
ant Boyd,  and  that  the  said  Boyd  admitted 
that  the  papers  were  genuine,  and  thereby  In- 
duced the  said  plaintiff  to  part  with  his  titie; 
and,  in  tbls  Connection,  he  erred  In  not  hold- 
ing that  the  said  Boyd  Is  now  estopped  from 
disputing  tbe  validity  of  tbe  same. 

"(6)  He  erred  In  holding  that  the  testimony 
of  tbe  said  Boyd  as  to  what  passed  between 
him  and  the  plaintiff  was  sustained  by  the 
preponderance  of  the  testimony,  and,  in  this 
connection,  he  erred  in  overruling  the  conclu- 
sions of  the  master  who  was  familiar  wltb 
tbe  witnesses,  and  saw  their  demeanor  upon 
tbe  stand  with  reference  thereto. 

"(7)  He  erred  In  concluding  that  tbe  defend- 


ant McOee  loaned  the  said  Fowler  money 
on  the  faith  of  the  security  deposited  with 
blm  by  said  Fowler,  tbe  said  McOee  testifying 
himself  that  be  refused  to  advance  the  mon^ 
on  the  faith  of  the  said  security,  and  re- 
quired the  said  Fowler  to  obtain  personal  In- 
dorsement of  the  said  note,  which  was  done; 
and,  in  tlils  connection,  he  erred  in  not  ad- 
judging that,  the  said  McOee  having  a  note 
secured  by  personal  indorsements,  which  se- 
curity this  plaintiff  did  not  have,  he  should 
be  required  to  exhaust  them  before  participat- 
ing In  the  proceeds  of  tills  action. 

"(8)  He  erred  in  decreeing  tbat  the  defend- 
ant McGee  should  be  paid  $526.49  before  tbla 
plaintiff;  it  being  respectfully  submitted  tint, 
before  Boyd's  titie  could  feed  McOee's  note 
or  mortgage,  Boyd  would  have  to  pay  tbe 
plaintiff  the  balance  due  blm  on  account  of 
tbe  purchase  of  the  said  land  under  tbe  agree- 
ment between  Fowler  and  this  plaintiff. 

"(9)  He  erred  in  adjudging  tbat  the  plain- 
tiff should  be  liable  for  any  of  the  costs  of  this 
action,  he  having  recovered  Judgment  against 
tbe  defendant  Boyd,  and  the  court  having 
found  that  he  was  an  Innocent  party,  mli»- 
led  into  taking  tbe  mortgage  sued  on  through 
ttte  fraud  of  another. 

"(10)  He  erred  in  not  holding  that  tbe  de- 
fendant Boyd,  by  his  conduct  with  reference 
to  tills  matter.  Induced  plaintiff  to  accept 
the  note  and  mortgage  sued  on  as  collateral 
security  for  the  balance  due  him  on  account 
of  the  purchase  money  of  the  said  laud,  and 
acknowledged  that  tbe  papers  were  genuine, 
after  the  transaction  had  been  explained  to 
him  as  testified  to  by  tbe  plaintiff,  and  as 
found  by  the  master,  and  therefore  would 
be  estopped  from  disputing  tbe  validity  of 
the  plaintiff's  mortgage,  which  as  to  him  and 
all  claiming  through  blm  would  be  genuina, 
and  would  cut  off  any  prior  incumbrances. 

"(11)  Having  concluded  tbat  tbe  mortgage 
was  a  forgery,  and  that  the  plaintiff  when  be 
took  it  was  Ignorant  thereof,  and  that  he  ac- 
cepted It  in  payment  of  the  balance  of  the 
purchase  money,  he  erred  in  not  adjudging 
because  of  these  facts  that  plaintiff's  titie 
was  obtained  from  him  through  the  fraud  of 
Fowler  at  least,  and  be  would  be  entitied  to 
be  paid  tbe  balance  of  tbe  purchase  money 
before  his  titie  would  be  good  In  Boyd's 
hands,  or  feed  the  McOee  note  and  mortgage. 

"(12)  He  erred  In  not  holdbig  that  Fowler 
obtained  tbe  McGee  note  and  mortgage 
through  fraud,  by  representing  that  he  was 
tbe  owner  of  the  property,  and  made  the 
said  Boyd  a  titie  thereto  in  consideration 
thereof,  when  in  fact  be  had  no  titie;  that 
therefore  the  said  note  and  mortgage  would 
be  nullities  In  tbe  bands  of  Fowler,  and  the 
defendant  McGee  has  no  higher  rights  than 
he  would  have. 

"(18)  He  erred  in  not  sustaining  the  master 
as  to  his  finding  of  fact,  to  wit:  'That  on  the 
16th  day  of  November,  1886,  the  said  Boyd 
paid  to  the  plaintiff  $236,  and  gave  him  a 
chattel  mortgage  to  secure  a  balance  of  $100, 


Digitized  by 


Google 


816 


81  SOUTHSASXBBN  BEPOBTEB. 


«9.a 


whlcdi  mortgage  waa  afterwards  paid,  mak- 
ing a  total  of  fS35  In  casb;  and  it  waa  agreed, 
bj  and  between  the  aald  Boyd,  the  said  Fow- 
ler, and  thia  ptaUntlfl,  that  the  note  and  mort- 
gage nied  on  by  plaintiff  sbonld  be  assigned 
to  him  to  secure  the  balance  of  $600  which 
It  was  onderstood  and  agreed  was  due  the 
plaintiff  on  account  of  the  sale  of  the  land,'— 
the  said  finding  being  sustained  by  the 
weight  of  the  testimony. 

"(14)  He  also  erred  In  not  sustaining .  the 
finding  of  fact  on  the  part  of  the  master,  aa 
follows:  'I  further  find  as  a  matter  of  fact 
that,  before  accepting  the  said  note  and  mort- 
gage, the  plaintiff  inquired  of  the  defendant 
Boyd  if  the  said  note  and  mortgage  were 
genuine  papers,  and  waa  assured  by  the  said 
Boyd  that  they  were,  and  the  plaintiff  was 
induced  by  the  representations  of  the  said 
Fowler  and  the  said  Boyd  to  part  with  his 
title  and  receive  the  said  papers  as  collateral 
security  for  the  balance  due  him  as  aforesaid; 
that  thereupon,  and  in  consideration  of  the 
said  $836,  and  the  assignment  to  him  by  the 
said  Fowler,  with  the  knowledge  and  con- 
sent of  the  defendant  Boyd,  of  the  note  and 
mortgage  sued  on  to  secure  the  sum  of  $600, 
the  balance  due  on  account  of  the  purchase 
of  the  said  land,  the  plaintlfl  executed  and 
deliyered  to  the  said  H.  Y.  Boyd  a  warranty 
title  for  the  said  premises,'— the  said  finding 
being  sustained  by  the  weight  of  testimony. 

"(15)>.He  erred  In  not  sustaining  the  con- 
clusion of  law  on  the  part  of  the  master  aa 
followa:  (a)  That  the  note  held  by  the  de- 
fendant McClee  of  date  January  22,  1895,  and 
the  mortgage  held  by  the  defendant  Bedwine 
given  to  secure  the  same,  are  nonnegotiable, 
and  the  assignees  thereof  took  the  same  sub- 
ject to  any  eqnities  existing  between  the  said 
Boyd  and  the  said  Fowler,  (b)  That  the  con- 
sideration of  the  said  papers  was  the  pur- 
<4iase  of  the  land  described  in  the  complaint; 
that  at  that  time  the  said  Fowler  had  no 
title  thereto;  that  he  falsely  and  fraudulentr 
ly  represented  to  the  said  Boyd  that  he  did 
have  such  title,  and  if  the  said  Fowler  were 
before  the  court  seeking  to  establish  the  said 
indebtedness  as  against  Boyd,  or  as  against 
this  plaintiff,  be  could  not  recoTer.  (c)  That 
the  defendant  McGtee,  as  assignee  of  Fowler, 
has  no  higher  rights  than  he  had,  and  there- 
fore he  cannot  recover  anything  in  this  action, 
—all  of  the  above  propositions  being  sound 
law,  applicaUe  to  the  undisputed  facts  in  the 
case,  and  therefore  conclusive  of  the  rights  of 
the  d^endant  McOee  herein. 

"(16)  Upon  the  theory  that  plaintiff's  note 
and  mortgage  are  forgeries,  he  erred  In  not 
snstalnhig  the  conclusion  of  the  master  that 
In  that  event  plaintlfCs  title  was  obtained 
from  him  through  fraud,  and  before  the  oth- 
er defendants  could  have  any  equity  in  *he 
land,  they  oni^t  to  comply  with  the  agree- 
ment between  the  plaintiff  and  said  Fowler, 
the  performance  of  which  the  defendant 
Boyd  afterwards  undertook,  and  that  plain- 
tiff's equities  in  the  premises  for  the  balance 


of  his  purchase  money  nnder  the  said  agree- 
ment would  be  superior  to  those  of  tlie  othet 
defendants. 

"(17)  He  erred  In  not  sustaining  the  con- 
clnslon  of  the  master  that  Fowler  beld  th« 
land  subject  to  the  plalntUTs  rights  nnder 
the  aforesaid  agreement.  The  defendant 
Boyd  acquired  only  Fowler's  rights,  and  that 
their  assignees  occupied  no  higher  poaltloa 
than  they  occupied.  Boyd's  right,  therefore, 
would  be  the  right  to  the  title,  of  the  land 
upon  the  payment  to  the  plaintiff  of  the  bal- 
ance of  the  purchase  money  due  Mm,  and 
the  right  of  the  defendant  McGee  rises  no 
nigaer. 

"(18)  He  erred  in  not  sustaining  plaintiff's 
^Keptions  to  the  master's  report,  to  -wit:  (1) 
That  he  is  entitled  to  $600  and  interest  there- 
on from  November  25,  1895,  and  10  per  cent 
thereon  as  attorney's  fees,  being  the  amount 
dne  him  as  agreed  upon  by  the  parties  at  the 
time  the  mortgage  sued  on  was  assigned  to 
him,  as  shown  by  the  evidence.  (2)  Upon  the 
theory  that  the  mortgage  sued  on  was  i 
nnlllty,  then  the  master  erred  in  not  hoidiiig 
that  tiie  amount  due  plaintiff  was  the  amount 
called  for  by  the  original  agreement  between 
himself  and  Fowler,  Introduced  in  evidence, 
with  interest  thereon,  less  $325  paid  on  No- 
vember 2S,  1896,  which  amount,  under  this 
▼lew  of  the  case,  the  master  should  have 
found  due  the  plaintiff.  (3)  The  master  erred 
in  not  holding  that  plaintiff  was  entitled  to 
10  per  cent  attorney's  fees  on  the  amount 
found  to  be  due  liim." 

Defendant  H.  Y.  Boyd's  exc^>tlons: 

"The  defendant  H.  Y.  Boyd  excepts  to  the  de- 
cree of  his  honor,  James  Aldridi,  In  tlie  above- 
stated  case,  and  will  move  the  supreme  court 
to  reverse  the  same  upon  the  following 
grounds: 

"(1)  Because  his  honor  erred  In  holding  the 
defendant  liable  for  the  payment  of  the  note 
and  mortgage  which  were  assigned  by  A.  R. 
Fowler  to  B.  M.  Mc(3ee,  when  he  should  hare 
held  that  the  defendant  is  liable  only  for  th» 
payment  of  $466,  with  interest  thereon  from 
November  16,  1895,  to  date  at  7  per  cent; 
the  testimony  showing  (1)  that  there  was 
no  consideration  for  said  note  and  mortgage; 
(2)  that  said  note  and  mortgage  had  been  ob- 
tained from'  defendant  through  false  and 
fraudulent  representations  by  the  assignor  of 
B.  M.  McGee;  (8)  that  asM  note  and  mort- 
gage were  nonnegotiable,  and.  In  the  hands 
of  B.  M.  McGee,  were  subject  to  the  equities 
existing  between  the  defendadt  and  A.  B. 
Fowler;  (4)  that  defendant  received  his  tide 
directly  from  plaintiff  on  the  16th  day  of  No- 
vember, 189C,  and  paid  through  A.  R  Foo- 
ler to  plaintiff,  on  account  of  the  purchaM 
money,  $386. 

"(2)  Because,  If  the  defendant  is  held  liable 
at  all  on  the  note  and  mortgage  assigned  to 
B.  M.  McGee,  his  honor  erred  in  holding  that 
defendant  is  entitled  to  credit  ft>r  $236  on 
account  thereof,  when  he  should  have  held 
that  defendant  is  entitled  to  a  credit  of  $335- 
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the  testimony  ahowing  tbst  nicb  last-named 
warn  waa  paid  t^  tbe  dtfendaat  to  tlie  glaln- 
tifll 

"(8>  Beeanaa  his  honor  anred  In  hMlng  that 
the  defendant  is  liable  tor  tbe  paymoit  «t 
10  per  cent,  aa  attomey'a  feea  to  B.  M.  He- 
Oee,  when  he  should  have  held,  U  tbe  d»- 
teaodsnt  was  liable  on  said  note  and  mortgace 
at  all,  that  soeh  additional  paymat  la  not 
aatboriaed  by  the  t»ma  of  the  said  note; 
the  testimony  shoving  no  facta  which  would 
entitle  B.  M.  McOee  to  attorney's  fee. 

"(4)  Becanae  hla  honor  enred  in  holding  that 
the  defendant  ahoold  pay  one-half  the  coats 
of  the  plaintiff,  when  he  shonld  have  held 
that  such  costa  ahoold  hare  been  borne  by 
aald  plaintiff;  the  testimony  ahowing  that 
the  action  waa  instltnted  on  a  forged  Instru- 
ment, upon  which  defendant  is  in  no  wise  lia- 
ble 

"(5)  Because  his  honor  erred  In  holding 
that  the  defendant  shoi^d  pay  the  costs  of 
B.  M.  McGree,  when  he  should  have  held  that 
said  B.  M.  MeOee  shonld  pay  his  own  costs; 
tbe  testimony  showing  that  the  note  and 
mortgiure  sought  to  be  enforced  by  said  B. 
M.  McGee  were  without  consideration,  and 
not  binding  on  the  defendant" 

"The  respondent  B.  M.  McGee  in  due  time 
gave  notice  that  he  would  seek  to  sustain 
the  decree  of  Judge  Aldrlch  niK>n  the  follow- 
ing addlttonal  groundsi 

"a)  That  the  Judge's  holding  that  the 
plaintiff  waa  not  entltleii  to  a  purchase-money 
lieu  for  the  balance  due  him  by  Fowler  should 
be  sustained  on  the  further  grounds:  (1) 
The  allegations  of  the  amended  complaint  are 
Insufficient  to  set  up  such  a  lien;  and  (2) 
the  master  erred  in  allowing  the  plaintiff,  aft. 
er  the  testimony  had  been  closed,  to  amend 
his  complaint  .by  setting  up  a  lien  Independ- 
ent of  the  -mortgage,  it  being  submitted  that 
this  wae  the  Introduction  of  a  new  cause  of 
action  and  a  substantial  change  in  tbe  com- 
plaint 

"(2)  The  Judge's  holding  that  H.  T.  Boyd 
was  indebted  to  B.  M.  McOee  on  the  note  and 
mortgage  set  forth  in  McGee's  answer 
should  be  supported  on  the  additional  ground 
that  Boyd's  original  answer  did  not  .allege 
any  failure  of  consideration  as  to  this  note 
and  mortgage,  and  it  is  submitted  that  the 
master  erred  in  allowing  Boyd  to  am^d  his 
answer  after  the  close  of  the  testimony  so  as 
to  set  up  such  a  defense,  the  cliange  being 
substantial. 

"(3)  That  Whltmlre  at  the  time  of  the  as- 
Bignment  of  the  papers  to  him  set  forth  in 
the  complaint  had  notice  of  the  prior  note 
and  mortgage,  and  that  the  latter  was  duly 
recorded.  He  was  therefore  charged  In 
law  with  notice  that  said  papers  might  have 
been  transferred  by  Fowler  to  another,  and 
that  Fowler  might  be  estopped  from  clalmiug 
that  the  said  note  and  mortgage  were  not  a 
first  lien  on  the  land,  and  Whltmlre,  in  re- 
ceiving the  assignment  of  the  papers  from 
Fowler,  took  the  same  subject  to  all  equities 


and  disabilltlea  attaching  thereto  in  Fowler'a 
hands. 

"(4)  That  Boyd,  before  completing  the  trans- 
action with  Fowler,  In  January,  1896,  had 
Inquired  of  Whltmlre  aa  to  whether  he  had 
acdd  the  land  to  Fowler,  and,  being  aasured 
that  he  had  done  so,  Boyd  dosed  the  trans- 
action with  Fowler;  and  that  Whltmlre  was 
thereby  estopped,  as  against  Boyd  and  his  as- 
aigneesk  Ceom  aaylng  that  he  had  not  con- 
veyed the  land  to  Fowler." 

JTos.  A.  McGuIlough,  for  appellant  Thomas 
B.  Whltmlre.  Wm.  O.  Sims,  for  appellant 
H.  X.  Boyd.  Haynswwth,  Parker  ft  Patter^ 
son,  for  respondent  B.  M.  McGee. 

McIYBR,  a  J.  'Hie  plataitlff,  Whltmhre, 
being  the  owner  of  the  tract  of  land  describ- 
ed in  the  complaint,  subject,  however,  to  a 
mortgage  held  by  one  McDowell,  some  time 
in  the  fall  of  1884  entered  into  a  verbal 
contract  with  one  A.  R.  Fowler  for  the  sale 
of  the  land,  upon  which  Fowler  paid  to  Whlt- 
mlre the  sum  of  $200  on  account  of  the  pur- 
duse  money,  and  went  into  possesion  of 
the  land.  In  December,  180^,  Fowler,  repre- 
senting himself  to  be  the  owner  of  the  land, 
agreed  to  aell  the  land  to  the  defendant  H. 
Yi,  Boyd,  and  put  him  in  possession.  On  tbe 
2Bd  of  January,  189&,  this  agreement  was 
consummated,  and  the  said  Fowler  made  a 
deed  for  the  land  to  the  said  Boyd,  for  the 
consideration  therein  expressed  of  $2,000, 
which  was  made  up  of  the  amount  due  on 
the  McDowell  mortgage  ^,20(^  and  the  note 
under  seal  of  Boyd  to  Fowler  for  $800,  8» 
cured  by  a  mortgage  on  the  land,  which  note 
and  mortgage  were,  on  the  day  last  named, 
delivered  by  Boyd  to  Fowler.  On  tbe  19th 
of  February,  188S,  Fowler  borrowed  from 
the  defendant  McOee  the  sum  of  $400,  for 
which  he  gave  his  note,  indorsed  by  M.  J. 
Harris  and  3.  D.  Harris;  and  also  tiransf er- 
red to  and  deposited  with  McGee,  aa  collat- 
eral security  for  the  payment  of  said  notes, 
the  $800  note  above  mentioned,  which  Boyd 
had  given  to  Fowler,  togeth^  with  a  mort- 
gage purporting  to  have  been  executed  by 
Boyd  to  secure  the  payment  of  the  said  note 
for  $800,  but  which  proved  to  be  a  forgery,— 
the  said  Fowler  retaining  the  genuine  mort. 
gage, .  which  be  afterwards  assigned  to  an- 
other party,  whose  claim  thereunder  has  been 
rejected,  and,  as  he  does  not  appeal,  nothing 
further  la  relation  to  that  transfer  need  be 
stated.  Matters  remained  In  this  condition 
until  the  22d  day  of  May,  1896,  when  the 
plaintiff  and  the  said  Fowler  entered  Into  the 
following  written  agreement  in  ref ereace  to 
the  land  described  in  tbe  complaint:  "This 
agreement, ,  made  between  T.  B.  Whltmlre 
and  A.  R..  Fowler,  whereby  it  is  agreed  that 
the  said  A.  R.  Fowler  shall  have  the  use  of 
a  certain  tract  of  land  belonging  to  said  T. 
B.  Whltmlre  during  the  year  1865  [here  da- 
scribing  the  land],  and  shall  pay  the  said  T. 
B.  Whltmlre,  on  or  before  December  1,  1895^ 
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one  baodred  and  fifty  dollars  for  tbe  use  of 
the  same;  and  the  said  A.  R.  Fowler  shall 
baye,  aa  his  own,  all  the  tools  left  on  said 
place  belonging  to  said  T.  B.  Wbltmire.  It 
l8  further  agreed  that  If  the  said  A.  R.  Fowler 
shall  pay  to  the  said  T.  B.  Whitmire,  on  or 
before  December  1,  1896,  $500,  with  interest 
from  January  1,  1895,  at  eight  per  cent  per 
annum,  including  the  above  $150,  and  shall 
execute  to  the  said  T.  B.  Whitmire  a  mort- 
gage for  $500,  payable  January  1,  1898,  on 
said  land,  bearing  Interest  from  January  1, 
1897,  at  eight  per  cent  per  annum,  then  the 
said  T.  B.  Whitmire  shall  execute  and  deliv- 
er to  the  said  A.  R.  Fowler  a  warranty  deed 
to  said  188  acres  of  land." 

In  the  fall  of  1895,  Boyd,  who  was  in  pos- 
session of  the  land,  discovering  that  Fowler 
had  no  title  when  he  conveyed  the  land  to 
him  on  the  22d  of  January,  1895,  and  being 
told  that  If  he  remained  on  the  land  he  would 
have  to  pay  rent  for  the  same  to  the  plaintiff, 
went  to  see  plaintiff  upon  the  subject,  and  as 
to  what  passed  between  them  there  is  a  con- 
flict of  testimony.  The  result,  however,  was 
that  on  the  16th  of  November,  1895,  the  par- 
ties (Boyd,  Whitmire,  and  A.  K.  Fowler)  met 
In  the  city  of  Greenville  for  an  adjustment 
of  tbe  matter,  when  the  following  occurred: 
Boyd  paid  to  Fowler  $235  in  cash,  and  deliv- 
ereii  to  him  a  mortgage  on  some  other  prop- 
erty to  'secure  the  payment  of  $100,  accepted 
by  plaintiff  as  cash,  which  was  soon  after- 
wards paid  by  another  xterson,  which  money 
and  mortgage  was  immediately  turned  over 
to  plaintiff  by  Fowler;  and  at  the  same  time 
Fowler  transferred  to  the  plaintiff  a  note 
and  mortgage  for  $800,  purporting  to  bare 
been  executed  by  Boyd,  but  which  were  prov- 
ed to  be  forgeries  on  the  trial  of  this  case,  to 
■ecure  to  the  plaintiff  the  balance  of  the  pur- 
chase money  of  the  land  under  the  contract 
with  Fowler,  and  thereupon  the  plaintiff,  at  the 
Instance  of  Fowler,  executed  a  deed  to  Boyd 
tor  the  land.  There  was  direct  conflict  of  tes- 
timony as  to  what  passed  between  the  plain- 
tiff and  Boyd  when  this  transaction  was  be- 
ing consummated,— the  plaintiff  claiming  that 
the  said  Boyd  assured  him  that  the  note 
and  mortgage  transferred  to  plaintiff  by  Fow- 
ler were  good  and  valid  papers  before  he  ex- 
ecuted the  deed  to  Boyd;  while  Boyd  insist- 
ed that  he  knew  nothing  about  those  papers, 
bat  that  after  the  deed  was  executed,  the 
plaintiff  showed  him  a  paper,  so  folded  aa  to 
conceal  everything  but  the  signatare,  and 
asked  him  if  that  was  his  signature,  to  which 
he  replied,  "It  looks  like  it;"  and  that  plain- 
tiff then  asked,  "Do  you  know  whether  or 
not  It  it  yours?"  to  which  he  replied,  "No, 
■ir;  bat  it  looks  like  tt."  It  appears  that 
aft«r  this  transaction  took  place,  but  at  what 
particalar  time  does  not  appear,  the  cash  paid 
to  Fowler  by  Boyd  on  the  16th  of  November, 
1895  ($235),  was  credited  on  the  genuine  note 
of  Boyd  to  Fowler  for  $800,  which  waa  then 
held  by  McCtee,  by  his  consent  The  plaintiff 
having  made  several  demands  upon  Boyd  for 


the  payment  of  the  Interest  on  the  JS900  note 
transferred  to  him  on  the  10th  of  November, 
1895,  which  were  not  compiled  with  by  Boyd, 
this  action  was  commenced  on  the  10th  of 
September,  1897,  to  foreclose  the  mortgage  to 
secure  the  payment  of  the  note  for  $800, 
which  purported  to  have  been  executed  by 
Boyd  to  Fowler  on  the  16lh  November,  1895, 
and  by  Fowler  assigned  to  plaintiff  on  tbe 
same  day. 

The  case  was  referred  to  tbe  master,  "to 
take  the  testimony  and  report  his  conclusions 
of  law  and  fact,  together  with  any  special 
matter."  At  the  close  of  the  testimony,  some 
of  which  tended  to  show  that  the  note  and 
mortgage  which  constituted  the  basis  of  the 
action  were  forgeries,  the  plaintiff  moved  to 
amend  his  complaint  by  alleging  that  he  ac- 
cepted, in  good  faith,  the  note  and  mortgage 
as  a  part  of  the  purchase  money  of  the  land 
conveyed  by  him  to  the  defendant  Boyd,  with 
the  knowledge  and  consent  of  said  Boyd,  and 
upon  his  assurance  that  said  papers  were 
genuine,  and  alleging  that  Boyd  Is  thereby 
estopped  from  disputing  the  validity  of  the 
same.  Further:  "That  in  any  event,  this 
plaintiff  has  an  equity  In  the  said  land  to  the 
extent  of  the  balance  due  him  on  account  of 
the  purchase  money  thereof,  and  he  asks  that 
the  land  be  sold.  If  his  debt  is  not  otherwise 
paid,  and  that  out  of  the  proceeds  of  said 
sale  that  his  debt  and  the  costs  of  this  action 
be  paid  first  before  any  of  the  other  parties 
are  entitled  to  share  in  the  distribution  of  the 
same,  and  the  defendants  be  allowed  to 
amend  as  they  may  be  advised."  These 
amendments  were  allowed  by  the  master,  to 
which  counsel  for  the  defendant  McGee  ex- 
cepted. The  defendant  Boyd  also  moved  to 
amend  his  answer,  at  the  close  of  the  testi- 
mony, by  adding  thereto  tbe  following  allega- 
tions: "That  he  purchased  tbe  premises  de- 
scribed in  the  complaint  from  Mie  A.  B.  Fow- 
ler, who  represented  himself  to  be  the  owner 
thereof,  and  plaintiff  also  represented  to  de- 
fendant that  the  title  to  said  premises  was 
in  said  A.  R.  Fowler,  and  is  thereby  estopped 
from  claiming  any  interest  In  tbe  premises 
on  account  of  the  alleged  default  of  said  A. 
R.  Fowler  In  paying  tbe  purchase  money; 
that  this  defendant  took  possession  of  the 
said  premises  upon  the  representations  made 
to  him  as  aforesaid,  and  assumed  incnm- 
brances  to  the  amount  of  twelve  hundred  dol- 
lars, and  has  since  paid  the  sum  of  three  hun- 
dred and  thlrty-flve  dollars  to  plaintiff,  and 
received  his  conveyance  or  deed  to  said  prem- 
ises; that  defendant  stands  ready  and  win- 
ing to  pay  into  court  the  sum  of  four  hundred 
and  sixty-five  dollars,  with  such  Interest  ai  la 
now  due,  being  the  balance  due  by  defendant 
in  full  on  account  of  his  said  purchase.  De- 
fendant farther  alleges  that  If  It  shall  be  hdd 
that  he  Is  liable  on  any  papers  except  the 
genuine  note,  admitted  by  him  to  have  been 

executed  on  tbe day  of  January,  1895, 

that  said  papers  are  without  consideration, 
and  defendant  prays  that  the  same '  be  de- 
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Uvered  np  to  be  canceled."  These  amend- 
ments were  likewise  allowed  by  the  master, 
and  his  action  therein  was  excepted  to. 

The  case  came  before  his  honor.  Judge  Ald- 
rlch,  for  a  hearing  upon  the  report  of  the 
master  and  the  exceptions  thereto,  and  he  ren- 
dered his  decree,  which  la  set  out  In  the 
"case,"  and  should  be  Incorporated  in  the 
report  of  this  case.  To  this  decree  the  plain- 
tiff and  defendant  Boyd  filed  namerous  ex- 
ceptions, and  the  defendant  McOee  gave  no- 
tice of  additional  grounds  upon  which  he 
would  ask  this  court  to  sustain  the  decree. 
These  exceptions  and  additional  grounds 
should  likewise  be  Incorporated  In  the  report 
of  this  case. 

We  do  not  propose  to  consider  the  excep- 
tions seriatim,  but  rather  to  consider  what 
we  understand  to  be  the  controlling  questions 
presented  by  the  exceptions  and  these  addi- 
tional grounds. 

The  claims  set  np  by  those  of  the  defend- 
ants who  do  not  appeal  from  the  circuit  de- 
cree need  not  be  stated  or  considered,  as 
they  have  been  eliminated  from  the  case,  hav- 
ing been  finally  disposed  of  by  the  decree  of 
the  circuit  Judge,  from  which  those  defend- 
ants have  not  appealed.  Our  inquiry,  there- 
fore. Is  only  as  to  the  rights  of  the  plalntlS 
and  the  defendants  Boyd  and  McGee. 

In  considering  the  rights  of  the  plaintiff. 
It  will  first  be  necessary  to  determine  wheth- 
er there  was  error  in  allowing  the  amendment 
to  the  complaint  above  set  forth,  after  the 
testimony  was  dosed.  The  object  of  the  ac- 
tion unquestionably  was  to  obtain  payment 
of  the  balance  dne  on  the  purchase  money  of 
the  land  described  In  the  complaint  by  sub- 
jecting the  land  to  the  payment  thereof.  The 
plaintiff,  holding  what  he,  undoubtedly,  sup- 
posed to  be  the  genuine  note  and  mortgage 
of  the  person  who  had  acquired  possession  of 
the  premises  from  tiie  original  vendee,  very 
natnrally  framed  his  complaint  upon  these 
evidences— the  note  and  mortgage— of  bis 
claim;  but  when  the  testimony,  for  the  first 
time,  disclosed  the  fact  to  him  that  these 
■opposed  evidences  of  his  claim  were  forger- 
ies, and  therefore  nnllitleB,  he  then  asked 
leave  to  amend  his  complaint,  not  by  chan- 
ging his  original  claim,  but  by  simply  alleg- 
ing other  evidences  of  the  same  claim  found 
In  the  terms  of  the  original  contract  of  sale. 
The  CSode  makes  liberal  provisions  for  amend- 
ments of  the  pleadings  so  as  to  effect  snb- 
■taatial  Justice,  by  allowing  tiie  Insertion  of 
other  allegations  material  to  the  case,  and 
the  only  limitation  seems  to  be  that  such 
amendments  will  not  be  allowed  during  or 
after  the  trial,  where  such  amendments 
"change  substantially  the  claim  or  defense." 
See  Code,  i  IM;  HaU  v.  Woodward,  SO  S.  a 
664,  9  8.  B.  684.  Accordingly,  we  find  that 
in  Tarrant  v.  Oittelson,  16  B.  a  231,  the  plain- 
tiff was  allowed,  during  the  trial,  to  amend 
his  complaint,  which  was  based  upon  a  claim 
for  work  and  labor,  by  Inserting  an  allegation 
that  tBe  work  and  labor  was  done  under  a 


special  contract  So,  In  Sibley  v.  Xoung,  26 
S.  C.  41S,  2  S.  E.  S14,  a  complaint  based  upon 
sealed  notes,  calling  them  promissory  notes, 
was  allowed  to  be  amended  by  basing  the 
claim  upon  an  open  account  for  which'  the 
notes  were  given,  for  the  reason  that  there 
was  no  substantial  change  In  the  claim.  The 
court  In  that  case  used  this  language:  "It  is 
the  same  debt,  which  is  sought  to  be  re- 
covered by  the  same  plaintiffs  from  the  same 
defendants,  and  the  only  dlffeivnce  is  in  the 
ground  upon  which  the  liability  Is  based." 
TUat  case  was  recognized  and  followed  in  the 
subsequent  case  of  Moore  v.  Christian,  31  S. 
p.,  at  page  S41,  9  S.  B.  981.  These  authon< 
ties,  with  others  that  might  be  cited,  cleariy 
show  that  there  was  no  error  in  allowing  the 
amendment  in  question,  for  there  was  no 
change,  certainly  no  substantial  change,  in 
the  claim  of  the  plaintiff.  Especially  was.  this 
so  when,  as  in  this  case,  the  order  allowing 
the  amendment  also  allowed  the  defendants 
to  amend  their  answers  If  so  advised. 

The  relation  between  the  plaintiff  and  Fow- 
ler must,  therefore,  be  regarded  as  that  of 
vendor  and  purchaser  under  an  executory 
contract  of  sale  upon  which  only  a  part  of  the 
purchase  money  has  been  paid,  and  such  a 
relation  is  practically  that  of  mortgagor  and 
mortgagee  (Lynch  v.  Hancock,  14  S.  C,  at 
page  86) ;  that  Is  to  say,  the  vendor  continues 
to  hold  the  legal  title  as  security  for  the  pay- 
ment of  the  balance  of  the  purchase  money, 
and  the  vendee,  while  he  has  no  legal  title, 
does  acquire  an  equitable  title  subject  to  the 
payment  of  the  balance  dne  on  the*  purchase 
money,  which  he  may  sell  or  mortgage,  al- 
though It  is  not  subject  to  the  lien  of  a  Judg- 
ment Roddy  V.  Elam,  12  Rich.  Bq.  848, 
cited  with  approval  in  Lake  t.  Shumate,  20 
S.  C,  at  page  30;  Richards  v.  McKie,  Harp. 
Bq.  184.  Hence,  when  Fowler  .conveyed  the 
land  to  Boyd,  he  only  conveyed  this  equitable 
title,  snbject  to  the  McDowell  mortgage, 
about  which  there  seems  to  be  no  dispute, 
and  also  subject  to  the  claim  of  the  plaintiff 
for  the  balance  of  the  purchase  money;  and, 
when  Boyd  mortgaged  the  land  to  Fowler, 
such  mortgage  only  covered  this  equitable 
title  subject  to  the  same  Incumbrances;  and, 
of  course,  when  Fowler  assigned  this  mort- 
gage (for  it  cannot  be  questioned,  under  the 
authorities  cited  by  the  drcnlt  judge,  that 
the  assignment  of  the  note  carried  with  it  the 
mortgage  given  to  secure  Its  payment)  to  the 
defendant  McGee,  he  took  It  subject  to  the 
same  Incumbrances. 

While,  under  this  view  of  tbe  case,  as  It 
appears  upon  the  face  of  the  papers,  there 
could  be  no  doubt  that  plaintiff  would  have 
a  prior  equity  to  enforce  tbe  payment  of  the 
balance  due  him  on  the  purchase  money  un- 
der the  written  agreement  between  himself 
and  Fowler,  yet  It  is  claimed  by  Boyd,  in  his 
amended  answer,  that  he  was  induced  to  buy 
the  land,  not  only  by  the  representations  of 
Fowler,  bat  also  of  the  plaintiff,  that  the  title 
to  the  land  was  In  Fowler,  and  that  upon 
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tbese  representations  he  went  Into  posaeBslon 
of  the  land,  assumed  incumbrances  to  the 
amount  of  $1,200,  has  since  paid  to  the  plain- 
CUT  $335,  and  received  his  conyeyance  of  the 
promises,  and  that  plaintifT  la  thereby  es- 
topped from  making  any  claim  upon  the  land. 
It  will  be  observed  that  neither  the  plaintiff 
nor  the  defendant  McUee  excepted  to  so  much 
of  the  order  as  allowed  Boyd  to  amend  his 
answer  as  above  stated,  though  the  defendant 
McGee  did  except  to  so  much  of  the  order 
as  allowed  Boyd  to  set  up  the  claim  that  the 
note  and  mortgage  transferred  to  McGee-  by 
Fowler  was  without  consideration.  So  that 
Boyd's  claim  that  the  plaintiff  Is  estopped  set 
up  by  bis  amended  answer  Is  properly  before 
as. 

It  seems  to  us,  however,  that  the  testimony 
falls  to  sustain  the  allegations  upon  which  the 
claim  of  estoppel  rests.  Boyd's  own  testimony 
shows  that  he  had  bargained  for  the  land 
with  Fowler  before  he  ever  approached  the 
plaintiff  npon  the  subject,  and  was  only  in- 
duced to  do  so  by  a  report  that  Whltmlre,  the 
plaintiff,  was  trying  to  rent  the  land;  and  all 
that  Whltmlre  told  him,  according  to  his  own 
version,  was  that  he  had  sold  the  place  to 
Fowler,  and  this  was  true.  Whltmlre,  the 
plaintiff,  was  not  asked  br  Boyd  whether 
Fowler  had  paid  for  the  land,  or  whether  he 
had  given  him  a  deed,  and  we  do  not  see  that 
the  plaintiff  was  under  any  obligation  to  vol- 
unteer Information  upon  these  points  to  Boyd. 
Indeed,  it  seems  to  us  that  the  defendant,  In 
buying  the  land  from  Fowler,  who  was  his 
brother-ln-iaw,  relied  entirely  upon  his  rep- 
resentations, by  which  he  seems  to  have  been 
grossly  deceived  and  defrauded:  but  we  do 
not  think  that  the  testimony  shows  that  the 
plaintiff  in  any  way  contributed  to  such  de- 
ception and  fraud.  Nor  does  the  evidence 
show  that  Boyd  ever  assumed  the  payment 
of  the  amount  due  on  the  McDowell  mort- 
gage In  such  a  way  as  to  make  him  personal- 
ly liable  for  thp  payment  of  that  debt,  as  it 
only  shows  that  he  knew  that  mortgage 
would  have  to  be  satisfied  before  he. could 
obtain  a  title  clear  of  that  Incumbrance.  So, 
also,  as  to  the  cash  payment  of  |836  al- 
leged in  the  amended  answer.  That  money 
was  paid  by  Boyd  to  Fowler,  and  by  him 
turned  over  to  plaintiff,  on  account  of  tbe 
first  payment  called  for  by  Fowler's  contract 
with  plaintiff  for  the  purchase  of  the  land, 
and  BO  much  of  that  amount  ($235)  as  was 
furnished  by  Boyd  individually  was  credited 
by  Fowler  on  Boyd's  genuine  note  to  Fowler 
for  $800  then  in  the  hands  of  McGee,  at  the 
request  of  Boyd.  So  that  the  claim  of  estop- 
pel set  up  by  Boyd's  amended  answer  can- 
not be  sustained. 

Our  next  inquiry  Is  as  to  the  effect  at  tbe 
transaction  of  the  16tb  of  November,  1896; 
for  up  to  that  date  it  is  quite  clear  that  the 
plaintiff  bad  never  parted  with  tbe  legal  title 
to  the  land,  and  had  a  light  to  retain  the  same 
as  a  security  for  the  payment  of  tbe  balance 
of  the  purchase  money  due  under  his  written 


contract  with  Fowler,  hereinabove  set  ont,  in 
priority  to  tbe  claims  of  any  of  the  other  par> 
ties  to  this  action,  he  having  done  nothlue,  as 
we  have  seen,  to  impair  or  destroy  his  riglits. 
Exactly  what  occurred  on- tbe  16th  of  Novem- 
ber, 1805,— or,  rather,  all  of  what  occurred. — i» 
left  in  no  little  doubt  and  obscurity  by  tbe 
conflict  of  testimony.  This  much,  however. 
is  certain:  that  the  plaintiff  was  induced  to 
make  a  deed  to  Boyd,  who  was  then  in  posses- 
sion of  the  land  by  virtue  of  a  previous  pur- 
chase of  Fowler's  interest,  for  the  said  land,  in 
consideration  of  the  payment  to  him  in  cadi, 
or  what  was  received  as  cash,  of  tlie  sum  of 
$335,  which,  with  the  amount  previously  paid 
by  Fowler  ($200),  was  near  about  saffldent  to 
satisfy  the  first  payment  called  for  by  tlie 
written  contract  between  plaintiff  and  Fowler, 
and  the  asslgimient  by  Fowler  to  plaintiff  of  a 
note  for  $800.  secured  by  a  mortgage  at  tlie 
said  land,  purporting  to  have  been  executed  by 
Boyd  to  Fowler,  either  as  collateral  security 
for  the  second  payment  called  for  by  said  writ- 
ten contract  or  in  satlsfactton  thereof,  aliont 
which  there  Is  some  donbt;  bat.  In  the  view 
which  we  shall  take,  it  makes  no  difference 
whether  the  transfer  was  made  as  collateral 
security  or  In  satisfaction  of  said  second  pay- 
ment These  papers,  thus  transferred  by 
Fowler  to  plaintiff,  were  r^resented  by  Fo-w- 
ier  to  be  genuine,  and  so  believed  to  be  by 
plaintiff,  but  were,  la  fact,  focgeries,  and  so 
known  to  be  by  Fowler  at  the  time,  as  tbere  is 
every  reason  to  believe  that  he  perpetrated  tbe 
forgerlea  From  these  onquestlonable  facts 
it  Is  v»y  dear  tbat  the  plaintiff  was  Induced 
to  maJce  this  deed  by  the  grossest  fraud  on  tbe 
part  of  Fowler,  at  least;  and  If  he  were  tbe 
party  before  the  court,  ondertalclng  to  set  np 
such  deed  or  claim  any  rights  under  It,  tbere 
can  be  no  doubt  that  a  court  of  equity  would 
unhesitatingly  declare  the  deed  null  and  void 
for  fraud,  and  therefore  Insufficient  to  confer 
any  rights  whatever.  If  this  be  so,  then  those 
claiming  under  Fowler  wonld  be  In  no  better 
position;  and  both  of  these  defendants,  Boyd 
and  McGee,  are  in  this  position.  Boyd  is  tbe 
alienee  of  Fowler,  having  purchased  his  inter- 
est in  tbe  land,  and  only  is  this  way  could  be 
claim  a  conveyance  from  the  plaintiff;  and 
tbe  deed  was  made  to  Boyd  at  the  instance  and 
by  tbe  request  of  Fowler,  and  he  can  daim  no 
higher  or  greater  rights  tlian  Fowler.  Tbe 
cash  payment  was  made  by  Boyd,  not  to  tbe 
plaintiff,  but  to  Fowler,  and  the  money  was 
paid  over  by  him  to  plaintiff,  and  Boyd  recelT- 
ed  credit  on  his  ge^iuine  note  to  Fowler  for  so 
much  of  the  cash  payment  as  he  individually 
furnished.  As  to  McOee,  he  is  the  nMignaa  of 
nnnegotlable  securities  transferred  to  iiim  by 
Fowler,  and  certainly,  sa  to  these  secoritiea, 
he  stands  in  no  better  position  tluin  Fowler. 

Besides,  while  we  do  not  think  that  the  testi- 
mony is  suffident  to  show  any  guilty  Imowl- 
edge  on  tbe  part  of  Boyd  in  the  perpetration 
of  the  fraud  by  Fowlar  upon  tbe  plaintifC, 
whereby  he  obtataied  the  deed  upon  which  hs 
relies,  yet  there  is  much  in  the  testimday  wdl 
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calculated  to  ezdte  his  suspicions,  and  prompt 
blm  to  Inquiry  which  be  does  not  seem  to  bare 
made.  There  Is  no  doubt  that  Boyd  knew 
that  he  had  executed  but  one  note  and  mort- 
gage, and  he  also  knew  that  such  note  had 
been  transferred  to  Mc€ree  at  least  two  months 
before  the  transaction  which  took  place  on  the 
16th  of  NoTember,  1895;  for  he  says  he  found 
out  In  the  snnuuer  of  1895  that  McGee  held 
his  note,  aod  McGee  says  In  his  testimony:  "I 
notified  Mr.  Boyd  In  July  or  August,  1895, 
that  I  bad  an  assignment  of  this  note.  He 
never  disputed  his  liability  on  the  note  and 
mortgage.  He  came  in,  and  said  that  was  the 
note  he  had  given,  and  wanted  the  credit 
given,"— referring  to  the  credit  of  $235,  wUch 
was  entered  on  the  $800  note  held  by  McGee, 
as  above  stated.  He  therefore  Imew,  both  be- 
fore and  after  the  16th  of  November,  1895, 
that  his  genuine  note— the  only  one  he  had 
ever  given— was  In  the  hands  of  McGee;  and 
yet  when  he  was  shown  a  paper,  on  the  16th 
of  November,  1895,  which  plaintiff  testified 
was  the  forged  mortgage,  which  that  day  was 
transferred  to  him  by  Fowler,  and  asked  if 
tbat  was  his  signature,  his  only  r^Iy  was,  "It 
looks  like  It;"  and  when  again  asked  the 
question,  "Do  yon  know  whether  or  not  It  is 
yours?"  be  replied,  "No,  sh:;  but  it  looks  like 
It"  Again,  the  plalntlfl  wrote  several  let- 
ters to  Boyd,  asking  for  payment  of  interest 
on  the  forged  note,  which  bad  been  transferred 
to  plaintiff  by  Fowler,  to  only  one  of  which 
be  replied,  as  follows:  "I  received  your  letters, 
and  should  have  answered  promptly,  but  hard- 
ly knew  what  to  say  in  reply.  The  note  I 
gave  A.  R.  Fowlet  is  payable  January  Ist 
Therefore  I  did  not  know  the  Interest  would 
be  due  before  January  1st."  When  Boyd  was 
on  the  stand,  testifying  in  regard  to  this  let- 
ter, he  said:  "I  had  seen  the  genuine  note  be- 
fore I  wrote  the  letter  to  Mr.  Whitmire.  I 
don't  know  why  I  did  not  Inform  Mr.  Whit- 
mire that  the  paper  he  held  was  a  forgery." 
The  plaintiff,  on  the  other  hand,  testifies  that 
he  showed  Boyd  the  note  and  mortgage  trans- 
ferred to  him  by  Fowler,  and  asked  him  as  to 
his  slg^nature:  "I  did  not  have  the  mortgage 
folded  to  as  to  conceal  all  except  the  signature 
when  I  asked  him  about  it.  He  said  that 
was  his  signature.  He  did  not  aay,  'It  looks 
like  it,  but  I  won't  be  certain.'  He  acknowl- 
edged his  signature  without  qualification.  If 
he  had  not  done  so,  I  would  not  have  taken 
the  papers."  When  the  plaintiff  was  recalled 
as  a  witness,  he  said:  "I  did  not  refuse  to  al- 
low Mr.  Boyd  to  have  the  paper  In  his  bands. 
I  explained  the  nature  of  the  paper  to  him." 

For  the  reasons  above  stated,  and  in  view 
of  all  the  testimony  In  the  case,  we  cannot 
bold  that  the  deed  of  IBth  of  November,  1895, 
from  the  plaintiff  to  Boyd,  devested  the  plain- 
tiff of  the  legal  title  to  the  land,  and  he  can, 
therefore,  continue  to  hold  the  same  as  se- 
cnrity  for  the  payment  of  the  balance  of  the 
purchase  m<»iey,  superior  to  the  claims  of  the 
defendants. 

It  is  contended,  however,  by  one  of  the 
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cotmsel,  that  this  result  can  only  be  attained 
by  a  rescission  of  the  transaction  of  the  16tb 
of  November,  1896,  bivolvlug  the  necessity 
for  a  return  of  the  cash  payment  made  on 
that  day  to  the  plaintiff,  and  that  no  case  for 
the  rescission  of  a  contract  is  stated  in  the 
pleadings.  We  cannot  accept  that  view. 
Here  the  deed  from  plaintiff  to  Boyd,  of  the 
16tb  of  November,  1896,  is  set  up  as  a  de- 
fense to  the  equitable  claim  of  the  plaintiff, 
and  the  burden  of  proof  Is  upon  the  defend- 
ants to  sustain  such  defense,  and  for  this  pur- 
pose they  must  show  a  valid  conveyance  of 
the  legal  title  by  the  plaintiff;  and  this,  as  we 
have  seen,  they  have  failed  to  do,  for  the 
deed  relied  on  has  been  shown  to  be  void  for 
fraud.  So  far  as  the  necessity  for  a  return' 
of  the  cash  payment  is  concerned.  It  is-  suf- 
ficient to  say  that  this  is  a  matter  which 
concerns  Fowler  alone,  as  he  made  the  cash 
payment  to  the  plaintiff,  and  he  is  not  a 
party  to  this  case.  Even  if  he  were,  it  is  not 
likely  that  a  court  of  equity  would  pay  much 
regard  to  the  claims  of  a  party  whose  gross 
and  criminal  frauds  have  glv«i  rise  to  this 
whole  controversy. 

Again,  it  is  urged  that,  inasmuch  as  the 
genuine  mortgage  executed  by  Boyd  to  Fow- 
ler on  the  22d  January,  1896,  to  secure  the 
note  for  $800  of  that  date,  now  in  the  hands 
of  McGee,  was  duly  recorded,  the  plaintiff 
was  thereby  affected  with  notice  of  that  mort- 
gage. But  notice  of  what?  The  plaintiff, 
Icnowlng  that  he  bad  not  then,  even  formally, 
parted  with  the  legal  title,  was  thereby  af- 
fected with  notice  only  of  the  fact  that  Boyd 
liad  mortgaged  the  equitable  estate  in  the 
land  which  he  had  acquired  by  his  purchase 
from  Fowler,  which,  as  we  have  seen,  was 
subordinate  to  the  legal  title  which  the  plain- 
tiff was  entitled  to  hold  as  the  first  security 
for  the  payment  of  the  balance  of  the  pur- 
chase money.  It  was  analogous  to  a  case  in 
which  a  senior  mortgagee  had  received  no- 
tice of  a  junior  mortgage,  and  such  a  notice 
would  in  no  way  affect  the  lien  of  the  senior 
mortgage. 

The  second  additional  ground  upon  which 
the  defendant  McGee  asks  this  court  to  sus- 
tain the  decree  of  the  circuit  Judge  is  basecl 
upon  the  ground  that  there  was  error  in  al- 
lowing Boyd  to  amend  bis  answer  by  setting 
up,  as  an  additional  defense  to  the  claim  of 
McGee,  "failure  of  consideration"  as  to  the 
note  and  mortgage  held  by  McGee.  It  will 
be  observed,  however,  that  the  amendment 
allowed  was  to  permit  the  defendant  Boyd 
to  set  up,  as  a  defense  to  that  note,  not  fail- 
are  of  consideration,  but  that  this  note,  which 
is  under  seal,,  and  mortgage,  are  "without 
consideration;"— a  different  defense  from  that 
of  failure  of  consideration;  for  the  one  may 
be  set  up  to  an  action  based  upon  an  Instru- 
ment under  seal,  while  the  other  cannot,  as 
the  seal,  of  itself,  imports  a  consideration. 
But,  waiving  this,  while  we  think  there  was 
error  in  allowing  the  amendment  during  the 
trial,  inasmuch  as  it  permitted  a  dlstl\ict  and 


Digitized  by 


Google 


822 


31  SOUTHEASTEBN  BEPORTER. 


^C. 


separate  defense  to  be  set  up,  thereby  sub- 
stantially cbouging  the  defense  set  up  In 
the  original  answer,  yet  such  error  was  en- 
tirely harmless,  tor  two  reasons:  (1)  Because 
the  defense  rested  upon  the  unfounded  as- 
sumption that  Boyd  had  no  estate  whatever 
In  the  land  which  could  be  the  subject  of 
mortgage,  whereas,  as  has  been  shown  above, 
Boyd  did  have  an  equitable  estate  In  the 
land  which  was  the  subject  of  mortgage.  (2) 
Because,  by  the  express  terms  of  the  order 
allowing  the  amendment,  it  was  allowed  only 
upon  the  contingency  that  Boyd  shall  be  held 
liable  "on  any  papers  except  the  genuine 
note,"  and  this  contingency  has  not  occurred, 
for  be  is  not  held  liable  on  any  other  papers. 

The  foregoing  views  render  It  necessary 
that  the  circuit  decree,  in  resjject  to  the  costs 
of  the  plaintiff  and  the  defendants  Boyd  and 
McGee,  be  modified  as  will  hereinafter  be  di- 
rected. 

Having  thus  disposed  of  the  material  ques- 
tions presented  by  the  several  exceptions,  and 
the  additional  grounds  upon  which  this  court 
is  asked  to  sustain  the  circuit  decree,  It  only 
remains  for  us  to  announce  the  practical  re- 
solt  of  onr  conclusions:  (1)  Subject  to  the 
lien  of  the  McDowell  mortgage,  which  no  one 
seems  to  dispute,  and  as  between  the  parties 
to  this  case,  the  plaintiff  is  entitled  to  the  first 
lien  upon  the  land  described  in  the  complaint, 
to  secure  the  balance  due  him  under  the  writ- 
ten contract  between  him  and  Fowler  here- 
inabove set  out,  after  deducting  all  payments 
made  under  that  contract,  to  wit,  the  sum  of 
$536.  (2)  That,  if  this  Uen  in  favor  of  the 
plaintiff  shall  be  extinguished  by  Boyd  with- 
in a  time  to  be  prescribed  for  that  purpose, 
then  the  defendant  McGee  is  entitled  to  a  Uen 
on  said  land  to  secure  the  amount  due  him 
on  the  note  of  Boyd  to  Fowler  for  $400,  now 
held  by  the  defendant  McGee,  and.  If  this 
lien  shall  be  extinguished  within  a  time  to  be 
prescribed  for  that  purpose,  then  the  defend- 
ant shall  be  entitled  to  hold  said  land  free 
of  all  incumbrance  except  that  of  the  Mc- 
Dowell mortgage.  (3)  If  the  above-mentioned 
liens  in  favor  of  the  plaintiff  and  the  defend- 
ant McGee  shall  not  be  extinguished  within 
the  time  limited  for  that  purirase,  then  that 
the  land  described  in  the  complaint  be  sold 
by  the  proper  officer,  at  such  time  and  upon 
such  terms  as  shall  be  prescribed  by  the  or- 
der of  the  circuit  court,  and  that  the  proceeds 
of  the  sale  be  applied— First,  to  the  payment 
of  the  costs  and  expenses  of  such  sale,  to- 
gether with  any  taxes  that  may  be  due  on 
said  land;  next,  to  the  payment  of  such  bal- 
ance as  may  l>e  found  due  to  plaintiff  under 
his  contract  for  the  sale  of  the  land  above 
referred  to;  and  next  to  the  payment  of  the 
amount  which  may  be  found  due  to  the  de- 
fendant McGee  on  the  note  for  $400,  now 
held  by  him,  and  above  referred  to;  and, 
should  there  be  any  balance  of  the  proceeds 
of  the  sale,  let  the  same  be  held  subject  to 
the  further  order  of  the  court  (4)  That  the 
defendant  Boyd  pay  the  costs  of  this  case. 


except  those  of  the  defendants  Frank  Ham- 
mond, W.  A.  Fowler  (called  W.  P.  Fowler  in 
the  circuit  decree),  J.  B.  Bedwlne,  and  W.  A. 
Hudson,  who  are  therein  required  to  jtay 
their  own  costs,  respective. 

The  judgment  of  this  court  la  that  the  jndg- 
ment  of  the  circuit  court  be  reversed.  In  so 
far  as  it  conflicts  with  the  views  above  pre- 
sented, and  that  in  other  respects  it  be  af- 
firmed, and  that  the  case  be  remanded  to  the 
circuit  court  for  the  purpose  of  having  the 
views  herein  announced  carried  Into  effect. 

OABY,  A.  J^  did  not  Bit. 


(53  s.  c  ta) 

STEHMEYER   T.    OITY    COUNCIL    OF 
.  CHARLESTON. 

CORNELIA  REAL-ESTATE  CO.  et  aL  t. 
SAME  et  al. 

(Supreme  Court  of  South  Carolina.    Sei>t.  30, 
1898.) 

CnuB — Watsb  ▲nd  Light — Taxatiox. 

1.  A  contract  between  a  cit7  and  coipotation 
that  the  latter  shall  construct  a  system  oi  water- 
works and  an  electric  light  plant,  bond  them  for 
the  cost  thereof,  and  convey  them  to  the  city, 
subject  only  to  such  bonded  debt,  and  that  the 
city  shall  operate  such  plants,  and  shall  yearly, 
for  30  years,  or  till  the  bonds  are  paid,  pay 
$46,000  for  light  and  water  for  public  purposes, 
and' collect  $59,000  from  owners  of  lota  frontinK 
on  streets  m  which  water  mains  are  laid,  so 
much  a  foot  for  the  ground,  with  a  certain  ad- 
dition in  case  of  improvements,  the  same  to  be 
paid  into  a  sinking  fund  to  take  care  ot  the 
bonds,  violates  Const,  art.  3,  {  29,  and  artide 
8,  {  6,  requiring  that  taxation  shall  be  on  as- 
sessment of  property  according  to  its  value,  and 
that  all  the  property,  except  snch  as  is  exempt, 
shall  be  taxed  for  payment  of  debts. 

2.  A  city  can  acquire  waterworks  and  light 
plant  only  as  provided  by  Const,  art.  8,  §  B,  de- 
claring that  cities  •  •  •  may  acquire,  by 
construction  or  purchase,  •  •  •  water- 
works systems  and  plants  tat  furnishing  lights: 
*  *  *  provided,  that  no  such  construction  or 
purchase  shall  be  made  except  on  majority  vote 
of  the  electors." 

Original  proceedings  for  Injunction,— one  by 
Diedrlch  Stehmeyer  against  the  city  council 
of  Charleston;  the  other  by  the  Cornelia  Beal- 
Blstate  Company  and  Queen  Investment  Com- 
pany against  said  city  council  and  the  Char- 
leston Water  &  Light  Company.  Writ  grant- 
ed. 

McCradys  A  Bacot,  Mordecai  &  Ctedsden, 
and  Mitchell  &  Smith,  for  petitioners.  J.  K. 
P.  Bryan,  W.  C.  Miller,  and  Geo.  S.  Legare, 
for  defendants. 

POPE,  3.  The  two  preceding  causes,  al- 
though separate  and  distinct,  are  brought  be- 
fore this  court.  In  the  exercise  of  Its  original 
jurisdiction,  to  obtain  a  perpetual  Injunction 
against  the  city  council  of  Charleston  carry- 
ing Into  effect  a  contract  in  writing  made  by 
It  with  the  Charleston  Water  &  Light  Com- 
pany, a  corporation  of  this  state,  for  the  con- 
struction of  a  system  of  waterworks  by  which 
a  stream  of  water  taken  from  the  BKllsto  river 
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shall  be  supplied  to  the  city  of  Charleston,  to 
contain  not  leas  than  7,000,000  gallons  dally, 
and  also  said  water  and  light  company  shall 
supply  said  city  with  electric  lights,  and,  In- 
asmuch as  they  involve  substantially  the  same 
issues,  they  hare  been  heard  together.  In 
order  that  we  may  pass  upon  these  Issues 
intelligibly,  we  will  reproduce  the  contract  in 
question  In  Its  entirety: 

"State  of  South  Carolina:  This  agreement, 
made  and  entered  into  this  10th  day  of  May, 
A.  D.  eighteen  hundred  and  ninety-eight,  by 
and  between  the  Charleston  Water  and  Light 
Company,  a  corporation  didy  organized  under 
the  laws  of  the  state  of  South  Carolina,  party 
of  the  first  part,  and  the  city  council  of  Char- 
leston, of  the  said  state,  party  of  the  second 
part,  witnesseth: 

"First  That,  in  consideration  of  the  prom- 
ises and  covenants  of  the  party  of  the  sec- 
ond part  herein  set  forth,  the  said  the  Char- 
leston Water  and  Light  Company,  party  of 
the  first  part,  hereby  covenants  and  agrees: 

"(1)  That  it  will  build  and  construct  a 
system  of  waterworks  complete  and  In  all 
respects  adequate  to  the  needs  and  require- 
ments of  the  said  city  of  Charleston  and  its 
Inhabitants,  as  follows,  to  wit:  The  source 
from  which  the  supply  of  water  shall  be  ob- 
tained shall  be  the  Edisto  river,  to  be  taken 
therefrom  at  or  near  a  point  known  as  *GIv- 
ban's  Ferry.'  The  water  shall  be  conveyed 
to  the  city  by  a  suitable  conduit,  of  sufficient 
size  and  capacity  to  deliver  not  less  than 
■even  million  gallons  of  water  per  twenty-four 
hours,  into  a  reservoir  at  some  suitable  point 
within  the  city  limits.  The  reservoir  capacity 
to  be  provided  shall  not  be  less  than  fifteen 
million  gallons.  The  distribution  system  shall 
consist  of  not  less  than  fifty  miles  of  pipe 
lines,  from  four  to  twenty-four  Inches  In  diam- 
eter. It  shall  be  standard  cast-iron  water 
pll>e,  of  hub  and  spigot  pattern,  tested  to  three 
hundred  pounds  per  square  inch  at  the  foun- 
dry where  manufactured,  coated  with  a  pre- 
servative mixture,  and  In  every  detail  of 
manufacture  and  quality  to  conform  to  stand- 
ard practice.  The  laying  of  the  pipe  line 
•hall  be  executed  in  a  thorough  and  work- 
manlike manner,  in  accordance  with  best 
standard  practice,  all  street  surfaces  over  pipe 
ditches  to  be  restored  to  their  original  con- 
ditions as  near  as  practicable,  and  the  laying 
of  the  mains  to  be  done  In  a  manner  and 
method  of  least  Inconvenience  to  the  traveling 
public  in  the  legitimate  uses  of  the  streets. 
A  stand  pipe  of  sufiicient  height  to  maintain 
when  full  a  pressure  of  forty  pounds  on  the 
distribution  mains  In  any  and  all  parts  of  the 
city  shall  be  erected  and  connected  with  the 
pipe  system.  Under  the  pipe  distribution  sys- 
tem, there  shall  be  placed  a  full  complement 
of  gates,  and  not  less  than  six  hundred  stand- 
ard fire  hydrants,  so  diatrlbated  as  to  rend» 
the  greatest  service.  The  ptmiplng  and  power 
station  shall  be  of  suitable  dimensions,  and 
built  as  nearly  fireproof  as  practicable.  The 
machinery  equipment  shall  consist  of  dupli- 


cate steam  plant  and  pumping  machinery,  of 
economic  and  modem  design,  with  an  aggre- 
gate capacity  of  not  less  than  twelve  million 
gallons  per  twenty-four  hours.  The  water, 
before  being  delivered  to  the  distributing 
pipes,  shall  undergo  filtration  by  a  modem 
and  effective  process. 

"(2)  That  it  wUl  estabUsh.  erect,  and  in- 
stall an  electric  street  lighting  system,  com- 
plete, modern,  and  standard  in  all  respects. 
The  capacity  of  the  plant  shall  be  suitable  for 
operating  not  less  than  four  hundred  1,200 
candle  power  arc  lamps,  or  their  equivalent 
In  larger  or  smaller  units,  said  lights  to  be  so 
distributed  throughout  the  city  as  to  give  the 
most  effective  service.  The  plan  of  distribut- 
ing the  electric  current  to  the  lamps  shall  be 
either  'overhead  or  pole  line'  construction,  or 
the  wires  shall  be  strung  In  underground  con- 
duits, as  may  be  elected  by  the  said  city  coun- 
cil. 

"(3)  That  both  of  said  constructions  shaU 
and  will  be  done  by  said  party  of  the  first 
part,  under  the  supervision  of  the  board  of 
water  and  light  commissioners  hereinafter 
provided,  and  to  the  reasonable  satisfaction  of 
them,  in  accordance  with  the  above  specifica- 
tions. 

"(4)  That,  In  so  far  as  practicable,  bids  for 
work  to  be  done  thereon,  or  for  materials 
to  be  furnished  therefor,  as  well  as  for  bonds 
to  be  financed,  shall  be  Invited  through  one 
or  more  daily  papers  published  In  the  city  of 
Charleston. 

"(5)  That  for  the  costs  and  expenses  In- 
curred by  the  party  of  the  first  part,  including 
a  percentage  at  y^  per  cent  on  all  moneys 
expended  hereunder,  as  profit  to  said  party  of 
the  first  part  with  the  approval  of  said  board 
of  water  and  light  commissioners.  In  the  erec- 
tion of  said  plants  and  the  financing  of  the 
bonds  herein  referred  to,  and  in  every  other 
thing  which  may  be  required  of  it  thereunder. 
It  the  party  of  the  first  part,  shall  and  wlU 
Issue  Its  bonds,  payable  thirty  years  after 
date,  with  Interest  thereon  at  the  rate  of  5 
per  cent  per  annum,  payable  semiannually, 
with  the  privilege  of  retiring  same  at  any 
time  after  fifteen  years  upon  the  insertion  of 
a  six-months  notice  to  that  effect  In  a  daily 
paper  published  In  Charleston,  and  the  pay- 
ment of  the  principal  and  accrued  Interest  on 
same,  or  the  deposit  of  this  amount  with  the 
mortgage  trustee.  Each  and  every  bond  so 
Issued  shall  be  certified  by  the  board  of  water 
and  light  commissioners  hereinafter  mention- 
ed, under  Its  seal,  attested  by  Its  secretary, 
and  registered  as  herein  provided;  said  Issue 
of  bonds,  however,  not  to  exceed  one  million 
dollars. 

"(6)  That  for  the  better  security  of  said 
bonds,  issued  by  the  party  of  the  first  part,  and 
certified  by  the  said  board  of  water  and  light 
commissioners,  and  registered  as  aforesaid, 
and  for  no  other  bonds,  it  the  said  party  of  the 
first  part,  will  execute  a  deed  of  trust  to  a 
trust  company,  approved  by  the  party  of  the 
second  part,  covering  all  of  its  franchises  and 
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property,  both  present  and  to  be  acquired,  to- 
gether trith  a  subrogation  of  any  and  all 
rights  and  powers  It  may  hare  under  this 
contract 

"(7)  That  It,  the  party  of  the  first  part,  will 
convey  said  plants  when  completed,  in  ac- 
cordance with  this  agreement.  In  fee  simple 
to  the  party  of  the  second  part,  freed  and 
discharged  from  any  and  every  Incumbrance, 
charge,  or  lien  other  than  that  above  set 
forth. 

"Second.  That,  In  consideration  of  the  prom- 
ises and  covenants  of  the  party  of  the 
first  part  herein  set  forth,  the  said  city  coun- 
cil of  Charleston,  party  of  the  second  part, 
hereby  covenants  and  agrees: 

"(1)  That  It,  the  party  of  the  second  part, 
will  operate  said  plants  for  the  period  of 
thirty  years,  or  until  all  of  the  outstanding 
bonds  above  mentioned  are  retired,  as  here- 
inafter provided,  should  this  occur  prior  to 
said  period,  keeping  said  plants  in  proper  re- 
pair, and  during  said  period  shall  use  there- 
from and  supply  Itself  therefrom  and  thereby 
with  water  for  flre  and  public  sanitary  pur- 
poses, and  with  lights  for  the  streets,  alleys, 
public  buildings,  and  grounds  of  the  city  of 
Charleston,  and  pay  therefor  such  annual 
sums  as  the  city  council  of  the  city  of  Char- 
leston shall  determine  in  each  year:  provid- 
ed, that  such  sums  shall  not  be  less  than  the 
following,  to  wit:  Three  hundred  and  twenty 
dollars  per  mile  of  water  to  be  laid  as  here- 
in provided,  with  fifty  dollars  extra  for  each 
public  drinking  fountain  that  the  said  city 
may  require,  and  seventy-five  dollars  for  each 
of  the  1,200  c.  p.  arc  hunps  erected  as  herein 
provided  (and  in  like  proportion  for  those  of 
greater  or  less  c.  p.),  and  at  the  rate  of  eight 
cents  per  kilowatt  for  cnrrent  supplied  to  in- 
candescent lamps  that  the  city  shall  require 
tor  lighting  the  public  buildings  or  other  pur- 
poses; said  sums  to  be  paid  each  year  In  two 
equal  Installments,  into  the  hands  of  the  city 
treasurer  of  Charleston,  commissioner,  as 
hereinafter  provided,  as  a  portion  of  the  rev- 
enue and  earning  constituting  the  sinking 
fund  hereinafter  referred  to  In  paragraph  4, 
next  below. 

"(2)  That,  during  said  period.  It,  the  party 
of  the  second  part,  shall  charge,  require,  de- 
mand, and  collect  per  annum  not  less  than 
the  following  water  rates: 

"On  unimproved  property  fronting  on  a 
street  In  which  water  main  is  laid,  $3  per  lot 
with  frontage  of  30  feet  or  less;  $4  per  lot  If 
more  than  30  and  not  more  than  50  feet  front- 
age; $5  per  lot  if  more  than  50  and  not  more 
than  T5  feet  frontage;  $6  per  lot  if  more  than 
TS  and  not  more  than  150  feet  frontage;  $8 
per  lot  of  more  than  150  feet  frontage.  On 
unimproved  lots  on  streets  in  which  water 
main  is  laid  for  each  dwelling  or  store,  in- 
cluding kitchen  or  outhouses.  $3  shall  be 
added  to  the  above  rates.  These  rates  shall 
include  the  use  of  one  hot  and  one  cold  water 
faucet  in  the  kitchen,  or  one  faucet  in  the 
lavatory  or  yard,  and  the  use  of  water  tor  all 


domestic  and  sanitary  purposes,  when  drawn 
from  the  faucet;  also,  the  privilege  of  con- 
necting with  the  sanitary  sewer.  For  other 
fixtures  and  buildings  other  than  ordinary 
stores  and  dwellings,  the  following  additional 
charges  shall  be  made  to  water  takers: 

For  one  water-closet  in  dwelling  (self- 
acting)    I  8  00 

For  each  water-closet  in  dwelling,  ad- 

dittonal    200 

For  one  bathtub  hi  dwelltaig 4  00 

For  two  bathtubs  in  dwelling 6  60 

For  three  bathtubs  in  dwelling 8  00 

For  eadi  washbowl  in  dwelling 1  00 

For  one  nrinal  In  dwelling 1  50 

For  each  urinal  in  dwelling,  additional  1  00 

For  one  laundry  sink  in  dwelling 4  00 

For  each  laundir  sink  in  dwelling,  addi- 
tional    2  00 

For  each  additional  kitchen  or  pantrr 

sink  in  dwelling 2  00 

For   ^-ard    hydrant    without    sprinkling 

privileges  S  00 

For  yard  hydrant  with  sprinlding  priv- 
ileges   10  00 

For  wash  pave 6(X) 

For  stable  hydrant  (private)  for  all  uses, 

including;  hose 10  00 

For  stable  hydrant  (private)  for  aU  uses, 

except  hose 500 

"For  same  fixtures  in  hotels  and  boarding 
houses,  double  the  above  rates  whenever  not 
arranged  for  the  use  of  one  bedchamber 
only.  For  other  uses,  rates  to  be  special, 
but  upon  same  comparative  basis  as  above. 
To  large  consumers,  meter  rates  may  be 
given  from  ten  cents  per  thousand  gallons  for 
average  consumption  of  fifty  thousand  gal- 
lons per  day,  to  fifty  cents  per  thousand  gal- 
lons for  average  consumption  of  one  thon- 
sand  gallons  per  day. 

"(3)  That,  the  administrative  expenses  of 
operating  the  said  plants  during  said  period, 
to  be  deducted  from  the  revenues  above  men- 
tioned, shall  not  exceed  twenty-five  hundred 
dollars  per  annum. 

"(4)  That  It,  the  party  of  the  second  part, 
shall  and  will  apply  all  of  the  revenues  and 
earnings  derived  from  the  operation  of  said 
plants  as  aforesaid,  less  the  expense  of  their 
operation  and  maintenance  and  repair,  to  t 
sinking  fund  for  the  purpose  of  paying  the 
interest  on  the  aforesaid  bonds,  and  retiring 
same;  and  for  the  better  protection  of  the 
party  of  the  second  part  It  is  agreed  that  the 
said  sinking  fund  shall  be  delivered  to  the 
city  treasurer  of  Charleston,  In  trust,  first, 
to  pay  therefrom  the  coupons  on  outstanding 
bonds  Issued  as  aforesaid  as  they  become  due. 
and  then  to  purchase,  retire,  and  cancel  sncb 
of  said  bonds  as  it  is  possible  to  obtain  for 
not  more  than  the  equivalent  of  placing  the 
money  so  paid  In  an  investment  yielding  4H 
per  cent,  per  annum,  calculating  the  bonds 
as  payable  fifteen  years  from  date  of  issue, 
and  thereafter  at  not  less  than  par;  or,  in 
the  event  of  none  being  obtainable  within 
said  limit,  to  invest  said  proceeds  In  state  of 
South  Carolina  4%  per  cent,  bonds,  or  other 
approved  public  security,  until  such  time  as 
the  said  bonds  may  be  obtainable  within 
said  limit,  or  until  the  accumulation  of  a 
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eufflclent  fund  to  call  In  all  outstanding 
bonds,  under  the  terms  thereof;  then  In  trust 
to  call  In  said  outstanding  bonds,  canceling 
same  for  the  party  of  the  first  part,  and  to 
deliver  all  canceled  bonds  and  coupons,  to- 
gether with  the  amount  necessary  to  pay  all 
bonds  not  canceled,  to  the  mortgage  tmstee 
herein  referred  to,  returning  any  surplna 
there  may  be  to  the  party  of  the  second  part 

"(6)  That  the  party  of  the  second  part  shall 
not  be  liable  under  this  contract  for  the  pay- 
ment of  any  stmi  or  sums  other  than  the 
special  fand,  to  wit,  the  net  earnings  or  reve- 
nnes,  constituting  the  sinking  fund  hereinbe- 
fore provided. 

'^Tbird.  It  Is  mutually  agreed  that  all  bonds 
issued  as  aforesaid  shall  be  registered  by  the 
sinking  fund  commissioner,  who  shall  be  the 
city  treasurer  of  Charleston,  as  aforesaid;  and 
It  shall  be  his  duty  to  register  in  a  proper  book 
kept  for  that  purpose  all  bonds  which  may  be 
presented  to  him,  duly  executed  by  the  party 
of  the  first  part  thereunder,  and  certified  to  by 
the  board  of  water  and  light  commissioners, 
and  to  alBx  to  said  bonds  his  certificate  of 
registration.  It  shall  be  the  further  duty  of 
said  city  treasurer,  as  such  sinking  fund  com- 
missioner, to  receive  and  collect  tbe  net  rev- 
enues above  mentioned,  and  apply  same  in 
accordance  with  the  provisions  of  this  agree- 
ment. It  la  further  imderstood  and  agreed 
that  for  his  services  In  this  respect  there  shall 
be  allowed  him  a  compensation  of  three  hun- 
dred dollars  per  annum,  to  be  deducted  by 
him  from  the  said  annual  revenues. 

"Fourth.  It  is  further  understood  and 
agreed  tliat  the  board  of  water  and  light 
commissioners  hereinabove  referred  to  shall 
consist  of  three  citizens  of  Oharleston  selected 
by  the  said  city  council,  and  approved  by  the 
said  party  of  the  first  part  and  to  hold  office 
until  the  completion  of  the  aforesaid  work  by 
the  party  of  the  first  part  and  of  the  issuance 
of  the  bonds  above  provided;  and  said  com- 
missioners shall  organize  as  a  board,  with  a 
chairman,  secretary,  and  a  seal,  and  shall 
faithfully,  to  the  best  of  their  abilities,  per- 
form the  duties  herein  Imposed  upon  them. 
In  the  event  of  a  vacancy  in  said  board  for 
any  cause,  said  vacancy  shall  be  filled  by  the 
I>arty  of  the  second  part,  with  the  approval 
of  the  party  of  the  first  part 

"Fifth.  It  is  further  imderstood  and  agreed 
by  and  between  the  parties  hereto  that  tbe 
plant  and  franchises  of  the  present  Charleston 
Waterworks  Company  may  be  purchased  and 
Incorporated  in  the  system  above  mentioned. 
In  so  far  as  may  be  advantageously  done,  at 
such  figure,  not  exceeding  three  hundred  and 
fifty  thousand  dollars,  as  may  hereafter  be 
agreed  upon  by  the  party  of  the  second  part 
to  wit  the  city  council  of  Charleston,  payable 
either  in  cash  or  in  bonds:  provided,  same 
shall  be  concluded  and  arranged  within  fifteen 
days  after  notice  shall  be  given  by  the  party 
of  the  first  part  that  the  determination  of  this 
matter  is  desired. 

"In   witness   whereof;   tbe  parties  hereto 


have  caused  these  presents  to  be  ezecntea 
by  their  proper  offlclala,  tbe  year  and  iaj 

first  above  mentioned. 

"Chas.  B.  Talk,  President 

"H.  F.  Bremer,  Secretaij  and  Tteasnnr. 

"In  the  presence  of: 
"John  B.  White. 
"W.  0.  BlBseU." 

The  petitioners  allege  the  corporate  cliarao 
ter  of  each  defendant  the  latter  having  been 
incorporated  by  tbe  legislature  of  this  state 
in  February,  1898;  but  they  insist  that  the 
Charleston  Water  &  Light  Company  is  practi- 
cally without  capital,  and  is  really  designed 
to  represent  the  city  of  Charleston;  that  the 
contract  assailed  is  unlawful,  because  in  pal- 
pable disregard  of  the  provisions  of  the  act 
of  the  general  assembly  of  this  state  approved 
17th  December,  in  1881,  whereby  the  city  of 
Charleston  was  forbidden  to  create  any  new 
bonded  debt  except  by  a  strict  compliance 
with  the  provisions  of  said  act;  that  the  con- 
tract Is  void  because  the  city  of  Charleston 
la  thereby  attempting  to  violate  the  provisions 
of  section  7  of  article  8  of  the  state  constitu- 
tion; that  the  contract  is  void  because  in  vio- 
lation of  section  6  of  article  8  of  the  state  con- 
stitution. It  is  also  void  because  violative 
of  section  6  of  article  8  and  of  section  5  of 
article  10  of  the  constitution  of  this  state. 
The  defendants  first  demur  to  the  petitions, 
because  they  fall  to  state  facts  sufficient  to 
constitute  a  cause  of  action,  and.  In  the  event 
their  demurrers  are-  overruled,  then  they  an- 
swer to  the  merits,  protesting  that  the  Char- 
leston Water  &  Light  Company  is  a  corpora- 
tion under  the  laws  of  the  state,  having  for 
its  object  providing  the  city  of  Charleston  and 
Its  people  with  pure  water  to  drink,  and  for  a 
fire  department  and  for  sanitary  purposes,  all 
of  which,  by  their  contract  with  said  dty, 
they  will  furnish  In  large  quantities,  and  at 
a  cheaper  rate  than  there  Is  now  being  fur- 
nished of  either;  that  by  the  system  of 
waterworks,  they  propose  that  50  miles  of  the 
streets  of  said  city  will  be  laid  with  pipes, 
whereas  at  present  there  are  only  30  miles 
of  said  streets  with  pipes,  to  conduct  the 
water;  that  the  new  system  of  waterworks 
wiU  be  more  accessible  tor  tbe  purpose  of 
putting  out  fires,  as  well  as  for  drlnkbtg  and 
sanitary  purposes;  and  also  that  they  propose 
to  furnish  400  1,200-candle  power  arc  lamps 
of  electric  lights  for  the  streets  and  public 
buUdings;  that  tbe  only  bonds  to  be  issued 
are  those  issued  by  tbe  CHiarleston  Water  & 
Light  Company  under  the  contract;  that  the 
city  of  Charleston  Is  only  liable  for  the  sums 
provided  in  the  contract  for  annual  amounts 
for  public  water  and  light  supply,  and  is  not 
liable  for  the  bonds  Issued  by  the  company, 
and  cannot  be  sued  thereon;  that,  in  the 
event  that  tbe  water  and  light  revenues  may 
not  be  sufficient  to  pay  interest  on  the  bonds, 
tbe  city  would  not  be  liable  therefor:  and 
that  the  bondholders  would  have  tbe  security 
of  their  mortgage  on  the  water  and  light 
plants.    Tlie  demurrer  to  each  of  the  peti- 
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tlons  caimot  be  sustained,  and  our  reasons  for 
such  conclusions  will  be  given  In  the  discus- 
sion of  the  cases  on  their  merits. 

We  cannot  fall  to  express  at  the  outset  our 
deep  sympathy  with  the  respondent  the  city 
of  Charleston  in  its  effort  to  secure  that  great 
blessing,  pure  water.  We  are  not  unmind- 
ful, as  was  suggested  by  one  of  respondents' 
counsel,  "that  Charleston  occupies  a  stretch 
of  low  land  but  little  above  the  level  of  the 
sea,  and  is  surrounded  by  malarious  swamps; 
that  the  city  is  one  of  the  (ddest  in  the  coun- 
try, Is  built  up  largely  of  wooden  structures, 
with  a  large  population  of  negroes;  that,  the 
surface  of  the  land  being  perfectly  flat,  the 
city  Is  without  the  natural  drainage  afforded 
by  a  rolling  country;  that  there  are  no  springs 
or  wells  in  the  city  which  furnish  water  suit- 
able for  drlnldng  purposes,  or  adequate  for 
the  purposes  of  sanitation  or  fire  protection." 
It  is  admitted  the  whole  taxable  property  of 
the  city  of  Charleston  Is  a  little  more  than 
$18,000,000,  and  that  its  bonded  indebtedness 
Is  now  over  $3,000,000.  It  Is  admitted  that 
the  capital  stoclc  of  the  respondent  the  Char- 
leston Water  &  Light  Company  is  $50,000,  and 
that  it  may  be  organized  upon  the  subscrip- 
tion of  $25,000,  and  also  the  payment  of  20 
per  cent  of  said  $25,000,  whicb  is  $5,000,  and 
that  this  last-mentioned  sum  has  been  paid 
to  its  duly-appointed  treasurer. 

The  first  questions  presented  wlU  necessa- 
rily be  the  organization  and  power  of  the 
respective  contracting  parties,  the  city  of 
Charleston,  on  the  one  side,  and  the  Charles- 
ton Water  &  Light  Company,  on  the  other 
Bide.  There  can  be  no  doubt,  in  the  light  of 
the  repeated  adjudications  of  this  court,  that 
the  city  of  Charleston  had  been  duly  char- 
tered by  the  legislature  of  this  state  (see  Act 
1783,  7  St  at  Large,  p.  98;  State  v.  Mayor, 
etc.,  of  Charleston,  10  Rich.  Law,  491;  City 
Council  of  Charleston  v.  Wentworth  St  Bap- 
tist Church,  4  Strob.  306);  nor  is  it  clothed 
by  law  with  plenary  powers,  under  its  char- 
ter, to  maintain,  preserve,  and  care  for,  by  its 
corporate  action,  the  wants,  necessities,  and 
proper  government  of  all  persons  and  prop- 
erty within  its  territorial  limits;  and,  on  the 
other  band,  that  the  legislature  of  this  state 
has  duly  chartered  the  respondent  the  Char- 
leston Water  &  Light  Company  (see  22  St.  at 
Large,  p.  935).  The  act  incorporating  the 
latter  was  a  due  exercise  by  the  legislature  of 
this  state  of  the  powers  residing  In  the  gen- 
eral assembly  of  this  state.  It  is  no  part  of 
the  duty  of  this  court  to  Inquire  into  the  rea- 
sons for  Its  creation.  Our  sole  duty  would 
be  an  Inquiry,  If  the  same  were  necessary, 
into  the  exercise  of  this  power  lodged  in  the 
general  assembly,  to  see  if  it  was  in  con- 
formity with  the  provisions  of  the  federal 
and  state  constitutions;  but  there  is  no  such 
question  or  questions  presented  to  us  for  our 
determination  In  tbe  cases  at  bar. 

We  are  next  brought  to  consider  the  agree- 
ment between  these  two  corporations  as  It  Is 
embodied   In  the  contract  assailed.     Before 


we  shall  pursue  this  InvestigatloB,  it  maj  be 
well  for  us  to  consider  what  is  the  spbere  of 
duty  of  a  municipal  corporation.  Witbout 
endeavoring  to  reproduce  the  varied  expres- 
sion of  law  writers  on  this  subject  it  aeems 
to  us  that  Chief  Justice  Shaw,  of  the  supreme 
court  of  tbe  commonwealth  of  Massadin- 
setts,  In  the  case  of  Spanlding  v.  City  of 
Lowell,  23  Pick.  71,  74,  has  well  expressed 
the  law  on  this  subject,  where  he  says: 
"They  can  exercise  no  powers  bat  tbose 
which  are  conferred  upon  them  by  the  act  by 
which  they  are  constituted,— such  as  are 
necessary  to  the  exercise  of  their  corporate 
powers,  the  performance  of  their  corporate 
duties,  and  the  accomplishment  of  the  pur- 
poses of  their  associations.  This  principle  to 
derived  from  tbe  nature  of  corporations,  the 
mode  in  which  they  are  organized,  and  in 
which  their  affairs  must  be  conducted.  In 
aggregate  corporations,  as  a  g;eneral  rule,  the 
act  and  will  of  a  majority  are  deemed  In  law 
the  act  and  will  of  the  whole,— as  the  act  of 
tbe  corporate  body.  The  consequence  is  that 
a  minority  must  be  bound,  not  only  witbout 
but  against,  their  consent  Such  an  obliga- 
tion may  extend  to  every  onerous  duty,  to  pay 
money  to  an  unlimited  amount  to  perform 
services,  to  surrender  lands,  and  the  like. 
It  Is  obvious,  therefore,  that  If  this  liability 
were  to  extend  to  onllmlted  and  Indefinite 
objects,  the  citizen,  by  being  a  member  of  a 
corporation,  might  be  deprived  of  his  most 
valuable  personal  rights  and  libertleB.  Tbe 
security  against  this  danger  Is  in  a  steady  ad- 
herence to  the  principle  stated,  via.  tbat 
corporations  can  only  exercise  these  powers 
over  their  respective  members  for  the  accom- 
plishment of  limited  and  defined  objects." 

The  contract  between  the  respondents  yraa 
executed  on  the  10th  of  May,  1898.  Is  It  a 
valid  contract?  We  observe,  in  the  first 
place,  that  the  contracting  parties  occupy  a 
very  close  relation  the  one  with  the  other. 
Very  great  stress  is  laid.  In  the  report  of  tbe 
committee  on  municipal  improvementa,  upon 
the  fact  that  the  friends  in  the  city  conndl 
to  a  system  of  waterworlu  have  a  close  hold 
on  the  light  and  water  company.  Look  at 
the  facts:  The  committee  on  municipal  im- 
provements are  in  a  large  manner  the  incor- 
porators of  the  light  and  water  company. 
They  are  the  holders  of  the  stock  subscribed, 
of  which  20  per  cent  has  been  paid  to  the 
treasurer.  Tbe  corporators  have  only  paid  a 
little  more  than  $5,000  to  the  treasurer.  Tbe 
corporators  of  the  light  and  water  company 
are  to  be  paid  one-half  of  1  per  cent  on  all 
moneys  expended  In  tbe  erection  of  the  light 
and  water  plants.  The  corporators  are  to 
issue  $1,000,000  in  bonds,  the  proceeds  of 
which  are  to  be  negotiated  to  raise  the  money 
necessary  to  complete  the  light  and  watei 
plants.  This  one-half  of  1  per  cent  on 
$1,000,000  will  reimburse  such  corporators  for 
the  $5,000  subscribed  and  paid  Into  the  cap- 
ital stock  of  the  light  and  water  company 
These  corporators  have  bound  themselves  to 
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execute  a  deed  In  fee  simple  for  the  two 
plants— light  and  water  work8— to  the  city  of 
Charleston,  as  soon  as  said  plants  are  com- 
pleted, reserving  only  that  the  holders  of  the 
$1,000,000  of  light  and   water  works  bonds 
shall  not  be  injuriously  Interfered  with.    The 
city  of  Charleston  la  to  pay  all  the  expenses 
of    the    operation   of   both   plants.     Another 
significant  fact  Is  that  the  city  binds  Itself  to 
operate  both  plants  for  30  years,  or  until  the 
bonds  are  paid.     While  It  may  not  be  sued 
on  the  bonds.  It  can  be  sued  by  the  holders 
of  these  bonds,  and  be  compelled  to  carry 
out  Its  contract  to  operate  these  waterworks 
and  light  idants  for  full  30  years.    Not  only 
BO,  but  the  city  binds  Itself  for  and  during 
tbese  30  years  to  pay  to  the  light  and  water 
company  $46,000  each  year  for  public  lights 
and  public  water,  and  also  binds  Itself  to 
coOect  from  the  owners  of  the  lots  of  land, 
botta    improved    and    unlmproTed,    lying   on 
each  side  of  the  50  miles  of  streets  where  the 
-water  mains  are  laid,   the  sum  of  $59,000 
daring  each  year  of  the  30  years  of  the  con- 
tract or  until  the  bonds  are  paid.    That  these 
are  the  facts,  look  at  the  exhibits  made  to 
respondents'  return: 

Kxhibit  A. 

Otr  of  Cbaneeton,  8.  a.  May  ISth,  18aft 
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12 
82 
11 
11 
10 
18 
18 
9 
21 
25 
11 

429 
848 
714 

643 
559 
451 

8. 

9..... 

53S 

51$ 

10 

11 

KM 
1141 

12. 

722 

Total*.. 

2.804 

8,578 

888 

606 

185 

7,617 

UnlmproTed  Lota, 

Wardi 

80  Feet 

and 

Under 

80  to  50 
Feet 

50  to  76 
Feet 

76  to  160 
Feet 

ISO  Feet 
and 
Oyer 

Totali 

2.™"™ 
8......... 

21 

U 

0 
118 
92 
71 

7 
« 
6 

16 
46 
17 

1 

16 

18 

176 

132 

290 

17 

48 
17 

19 

86 

5 

12 

80 

81 

6 

24 

28 

81 
81 

4 

S 

5 

S. .... 

61 
87 

7^ 

8 

9 

10 

9 

40 

W 

439 

11 _. 

12. 

243 
414 

Totals.. 

846 

778 

lU 

127 

116 

1,475 

I  certify  the  above  to  be  a  true  copy,  as  shovrn  by 
tbe  Ward  Books  of  the  Improred  and  Unimproved  Lots 
tn  tbe  City  of  Charleston. 

Total  ImproTed  lots _...«._«...»«»»_-....7,617 

Total  anunprored  lota.. ..._—.. ~ — ..».~...1.478 


Grand  Total. 
ISlgned] 


„ _._ .8,992 

IX  L.  Sinkler,  City  Anenor. 


Beeapltalatlon. 

Improved  Lota. 

80  feet A804,  at  88 

50    ••    ..„ 3,575,  at  87 

7b    "    868,  at  88 

150    " 595,  at  89 

OT«r            _   186,  at  fll -     ...... 

....818.824  00 
....  26  028  00 
...  6.804  00 
.. .  6,3.'>5  00 
....    2,036  00 

7,617    

_.  868,103  00 

Unimproved  Lota. 

80  feet 846,  at  83. „.._ 

50    "    ..„_  772,  at  84 -~ ........ 

81,088  00 

8,088  00 

76    *•    „.-  114,  at  86 ......... 

160    "    ...       127,  at  86. 

Over  160 1...  116,  at  88 . 

......     670  00 

762  00 

928  00 

1,476 _,.       tRUfwoo 

Total  of  Improved  and  anlmproved. _._... 

Coet  of  waterworks  for  public  use..»...._» 
Coet  of  400  arc  llgbu  for  public  ai«._._..-» 

„  850,489  00 
„  16,000  00 
_.     80,000  00 

Grand  Total . 

-  (106,488  00 

Consider  also  that  the  Interest  on  tbe  $!,• 
000,000,  @  5  per  cent,  is  $50,000;  that  tbe 
city  obligated  Itself  to  deduct  from  the  $106,- 
439  each  year  the  sum  of  $2,500  as  operating 
expenses,  $300  to  be  paid  therefrom  to  the 
city  treasurer  for  his  services:  $2,S00,  $52,> 
800. 

When  this  $52,000  is  deducted  from  the 
$105,439,  there  will  be  left  in  the  hands  of  the 
city  treasurer  each  year,  for  payment  of  the 
bonds,  $53,361.  By  tbe  Judicious  manage- 
ment of  this  sum  of  $53,361  each  year,  as  con- 
templated by  the  contract,  it  is  believed  that 
In  15  years  the  whole  $1,000,000  of  bonds  is- 
sued by  the  light  and  water  company  will  be 
fully  paid;  and,  when  this  is  done,  the  city 
of  Charleston  will  own  In  fee  simple,  free 
from  all  debts  therefor,  the  light  and  water 
plants  In  question. 

In  tbe  year  1881,  tbe  dty  of  Charleston, 
presumably  to  obtain  a  reduction  in  the 
amount  of  interest  upon  her  funded  bonded 
indebtedness,  procured  the  general  assembly 
of  this  state  to  pass  the  act  found  on  page 
682  of  17  St  at  Large,  whose  title  was  "An 
act  to  prevent  the  city  council  of  Charleston 
from  Increasing  the  debt  of  the  city  of  Char- 
leston except  in  the  manner  herein  prescrib- 
ed." By  the  provisions  of  this  act  the  city 
council  of  Charleston  was  forbidden  to  create 
any  debt  beyond  the  municipal  income  of  the 
current  year,  or  to  Indorse  or  guaranty  the 
notes,  bonds,  or  obligations,  or  to  accept  tbe 
drafts  of  any  company,  corporatloii,  person, 
or  persons  for  any  purpose  whatsoe-ver,  unless 
these  terms  and  conditions  were  first  observed 
and  compiled  with:  First  the  city  council 
shall,  by  resolution,  declare  Its  Intention  to 
create  such  Indebtedness,  specifying  the 
amount  thereof;  such  resolution  to  be  passed 
at  a  regular  meeting  by  a  two-thirds  vote  of 
the  whole  body;  second,  that  such  action  by 
the  city  council  shall  be  submitted  to  the 
qualified  voters  of  such  city  at  an  election 
to  be  held  after  90  days'  notice  of  such  elec- 
tion, and,  if  two-thirds  of  the  number  of 
qualified  voters  who  voted  at  tbe  precedins 
municipal  election  vote  affirmatively,  the 
proposition  shall  then  be  submitted  to  tbe 
general  assembly  of  this  state  'for  approval. 
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and  upon  such  approval  the  city  council  shall 
be  authorized  to  create  the  debt,  or  incur  the 
liability.  The  petitioners  claim  that  the  con- 
tract of  May  10,  1898,  violates  the  provisions 
of  this  act  Bespondents  allege,  however, 
that  the  present  contract  for  lighting  the  city 
and  furnishing  water  for  public  use  is  in  ex- 
cess of  the  146,000  which  the  city  council, 
under  the  proposed  contract,  will  expend  for 
these  purposes.  It  should  be  remembered 
that  this  $46,000  is  to  be  raised  by  taxation 
from  the  citizens  of  the  municipality.  But 
where  does  the  $59,439  come  from?  Is  It  not 
collected  from  the  citizens  of  Charleston  by 
means  of  the  action  of  the  city  council,  and 
In  wringing  this  money  every  year  for  30 
years,  it  may  be,  which  wringing  process, 
the  cfty  council  solemnly  covenants  with  the 
light  and  water  company  (and,  through  the 
same,  with  the  holders  of  the  proposed  issue 
of  $1,000,000  of  bonds,  whose  Interest,  at  S 
per  cent,  is  payable  in  two  Installments 
each  year),  shall  be  continued  every  year  for 
30  years,  or  until  the  bonds  are  fully  paid?  It 
Is  true  the  bonds  are  not  signed  by  the  city 
council;  bot  they  are  registered  by  its  treas- 
urer, and  approved  by  its  committee.  But  Is 
It  not  true  that  It  Is  by  the  city  council's  ac- 
tion that  this  enormous  burden  Is  placed  upon 
the  backs  of  the  holders  of  these  8,992  lots  of 
land.  Improved  and  unimproved,  while  all  the 
other  holders  of  lots  of  land,  Improved  and 
unimproved,  lying  on  the  13  miles  of  the 
streets  of  the  city  of  Charleston,  wherever  no 
water  mains  are  laid,  together  with  the  own- 
ers of  personal  property,  are  left  untouched? 
Suppose  there  are  8,992  dthsens  who  own 
these  8,992  lots  of  land;  what  reason  can  be 
assigned  why  these  landowners  should  bear 
the  burden  of  the  other  53,000  citizens  of 
Charleston?  Is  it  because  the  provisions  of 
the  act  of  the  legislature  of  1881  are  not  in- 
fringed? We  can  sustain  no  such  proposi- 
tion. 

It  Is  contended,  however,  by  the  petitioners, 
that  It  Is  not  alone  the  act  of  1881  which  the 
city  council  has  disregarded,  but  that  its  con- 
tract Is  violative  of  the  provisions  of  the  state 
constitution  in  several  particulars.  Let  as 
state  these  constitutional  provisions.  Article 
1,  I  S:  "*  *  *  Nor  shall  any  person  be  de- 
prived of  life,  liberty,  or  property  without  due 
process  of  law,  nor  shall  any  person  be  de- 
nied the  equal  protection  of  the  laws."  Ar- 
ticle 1,  i  6:  "All  property  subject  to  taxation 
shall  be  taxed  In  proportion  to  its  value."  Ar- 
ticle 1, 1 17:  "•  •  •  Private  property  shall 
not  be  taken  for  private  nse  without  the  con- 
sent of  the  owner,  nor  for  public  use  with- 
out just  compensation  being  first  made  there- 
for." Article  2,  {  18:  "In  authorizing  a  spe- 
cial election  In  any  Incorporated  city  or  town 
In  this  state  for  the  purpose  of  bonding  the 
same,  the  general  assembly  shall  prescribe  as 
a  condition  precedent  to  the  holding  of  said 
election  a  petition  from  a  majority  of  the 
freeholders  of  said  city  or  town  as  shown  by 
its  tax  books,  and  at  such  election  all  electors 


of  such  dty  or  town   •   •    •    shall  be  aBow- 
ed  to  vote;    and  the  vote  of  a  majority  of 
those  voting  In  said  election  shall  be  neces- 
sary to  authorize  the  Issue  of  said  bonds." 
Article  S,  I  29:    "All  taxes  upon  property  real 
and  personal  shall  be  laid  upon  the   actnal 
value  of  the  property  taxed,  as  the  same  shall 
be  ascertained  by  an  assessment  made  for  the 
purpose  of  laying  such  tax."    Article  8,  I  3: 
"The  general  assembly  shall  restrict  the  pow- 
er of  cities  and  towns  to  levy  taxes  and  as- 
sessments, to  borrow  money  and  to  contract 
debts,  and  no  tax  or  assessment  shall  be  lev- 
ied, or  debt  contracted  except  in  pursuance 
of  law,  for  public  purposes  specified  by  law."' 
Article  8,  {  5:    "Cities  and  towns  may  acquire 
by  construction  or  purchase,  and  may  oper- 
ate, waterworks  systems  and  plants  for  fur- 
nishing lights,  and  may  furnish  water   and 
lights  to  individuals,  firms  and  private   cor> 
poratlons  for  reasonable  compensation:    pro- 
vided, that  no  such  construction  or  parcbase 
shall  be  made  except  upon  a  majority  vote  of 
the  electors  in  said  cities  or  towns  wbo  are 
qualified  to  vote  on  the  bonded  indebtedness 
of  saia  cities  or  towns."    Article  8,  |  6:    "The 
corporate  authorities  of  cities  and  tovraa  in 
this  state   shall  be  vested  with  the  power  to 
assess  and  collect  taxes   for  corporate   pur- 
poses, said  taxes  to  be  uniform  In  respect  to 
persons  and  property  within  the  Jurisdiction 
of  the  body  Composing  the  same;  and  all  the 
property,  except  such  as  is  exempt  by  law, 
within  tiie  limits  of  cities  and  towns  sbaU  be 
taxed  for  the  payment  of  debts  contracted 
under  authority  of  law.    License  or  privileged 
taxes  imposed  shall  be  graduated  so  as  to 
secure  a  Just  imposition  of  such  tax  upon  the 
classes    subject    thereto."      Article    8^    f    7: 
"No  city  or  town  shall  hereafter  Incnr  any 
bonded  debt  which,  including  existing  bond- 
ed indebtedness,  shall  exceed  eight  per  cen- 
tnm  of  the  assessed  value  of  the  taxable 
property  therein,  and  no  such  debt  shaU  be 
created  without  submitting  the  question  as  to 
the  creation  thereof  to  the  qualified  electors 
of  such  city  or  town  as  provided  in  this  con- 
stitution for  snch  special  elections;   and  un- 
less a  majority  of  such  electors  voting  on  the 
question  shall  be  In  favor  of  creating   such 
further  bonded  debt,  none  shall  be  created: 
provided,  that  this  section  shaU  not  be  con- 
strued to  prevent  the  issuing  of  certificates  of 
indebtedness  in  anticipation  of  the  collection 
of  taxes  for  amounts  actually  contained  or 
to  be  contained  in  the  taxes  for  the  year  when 
such  certificates  are  Issued  and  payable  out 
of  such  taxes:    and  provided  further,    that 
such  cities  and  towns  shall  on  the  issuing  of 
such  bonds  create  a  sinking  fund  for  the  re- 
demption thereof  at  maturity."    Article  10,  { 
5:     "The   corporate   authorities   of  counties, 
townships,  school  districts,  cities,  towns  aod 
villages  may  be  vested  with  the  i>ower  to  as- 
sess and  collect  taxes  for  corporate  purposes: 
such  taxes  to  be  uniform  In  respect  to  per- 
sons and  property  within  the  JurlsdlcUao  of 
the  body  Imiwsing  the  same." 
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It  k  proper  that,  before  Kotng  fnrtlier,  we 
should  admit  that-  the  citation  in  tills  opinion 
of  article  1,  {  17,  relating,  as  it  does,  to  the 
restriction  of  the  legislature  In  taking  private 
property  for  private  or  public  use,  and  also 
article  8,  }  7,  relating  to  the  limit  to  bonded 
IndeCtednees,  cannot  affect  the  questions  here 
Involved;  for,  confessedly,  the  city  of  Charles- 
ton has  long  since  reached  her  constitu- 
tional limit  as  to  a  bonded  indebtedness.  The 
remaining  citations  of  such  constitutional 
provisions  are  made  In  the  language  of  the 
constitution,  and  practically  show  (1)  that 
taxation  of  persons  and  property  must  be 
uniform,  and  based  upon  an  assessment  of 
property  already  made;  (2)  that  taxes  must 
be  laid  upon  aU  the  property  within  the 
territory  of  municipal  corporations  according 
to  its  value;  (S)  that  taxes  can  only  be  levied 
by  municipal  corporations  for  public  or  cor- 
I>orate  purposes;  (4)  that  methods  for  in- 
creasing the  public  debt  of  municipal  cor- 
porations are  prescribed;  (5)  that  a  method 
.s  laid  down  by  which  municipal  corporations 
may  acquire,  by  purchase  or  construction, 
water  and  light  plants. 

The  police  power  is  Invoked  to  Justify  the 
action  of  the  city  council  of  Charleston  in 
laying  the  burden  of  payment  for  the  water 
mains  upon  the  owners  of  lots  which  are  on 
each  side  of  the  00  miles  of  the  streets  of  said 
dty  wherein  the  said  water  mains  are  laid. 
The  declared  purpose  of  said  water  mains  is 
to  furnish  pure  water  taken  from  the  Edisto 
river,  for  drinking  purposes  for  the  whole 
city,  and  also  the  public  purposes  of  fur- 
nishing an  abundant  supply  of  water  to  be 
used  by  the  fire  department  of  the  city,  and 
for  the  flushing  of  the  public  sewers  of  said 
city  for  sanitary  purposes.  Then,  also,  such 
water  so  furnished  is  to  be  used  by  the  said 
owners  of  lots  both  for  drinking  purposes  and 
for  flushing  the  pipes  on  the  said  lots  of  said 
private  persons,  which  pipes  are  allowed  to 
be  connected  with  the  public  sewers  of  said 
city.  This  proposition  demands  an  examina- 
tion of  this  police  power.  What  is  it?  If, 
In  our  efforts  to  answer  this  question,  we 
turn  to  the  utterances  of  Judges  and  text 
writers  on  this  subject,  we  are  met  by  a 
disclaimer  on  their  part  of  an  ability  to  lay 
down  any  exact  definition  of  the  police  pow- 
er. The  most  that  such  writers  do  is  to  in- 
dicate the  direction  it  takes,  and  some  re- 
strictions as  to  its  exercise.  For  Instance, 
Chief  Justice  Taney,  of  the  United  States  su- 
preme court,  in  the  License  Cases,  5  How. 
583,  says:  "But  what  are  the  police  powers 
of  a  state?  They  are  nothing  more  or  less 
than  the  powers  of  government  inherent  in 
every  sovereignty  to  the  extent  of  Its  domin-- 
ions."  Then  Chief  Justice  Shaw,  of  the  Mass- 
achusetts supreme  court,  in  Com.  v.  Alger,  7 
Cush.  53,  says:  "The  power  we  allude  to  la 
rather  the  police  power;  the  power  vested  in 
the  legislature  by  the  constitution  to  make, 
ordain,  and  establish  all  manner  of  whole- 
some and  reasonable  laws,  statutes,  and  or- 


dinances, either  with  penalties  or  without, 
not  repugnant  to  the  constitution,  as  they 
shall  Jtdge  to  be  for  the  good  and  welfare 
of  fhe  commonwealth,  and  of  the  subjects  of 
the  same.  It  is  much  easier  to  perceive  and 
realize  the  existence  and  sources  of  this  pow- 
er than  to  make  its  boundaries  or  prescribe 
limits  to  its  exercise."  So,  also.  Chief  Justice 
Bedlleld  in  Thorpe  y,  Rutland  &  B.  R.  R.  Co., 
27  Vt  140,  says:  "This  police  power  of  the 
state  extends  to  the  protection  of  the  lives, 
limbs,  health,  comfort,  and  quiet  of  all  per- 
sons, and  the  protection  of  all  property  with- 
in the  state.  According  to  the  maxim,  'Sic 
utere  tuo  ut  altenum  non  Isedas,'  which  being 
of  universal  application,  it  must,  of  course, 
be  within  the  range  of  legislative  action  to 
define  the  mode  and  manner  in  which  every 
one  may  so  use  his  own  as  not  to  injure  oth- 
ers." Mr.  Cooley,  in  his  work  on  Constitu- 
tional Limitations  (6th  Ed.),  at  page  704  says: 
"The  police  of  a  state.  In  a  comprehensive 
sense,  embraces  its  whole  system  of  internal 
regulation,  by  which  the  state  seeks  not  only 
to  preserve  the  public  order,  and  to  prevent 
offenses  against  the  state,  but  also  to  estab- 
lish for  the  Intercourse  of  citizens  with  citi- 
sens  those  rules  of  good  manners  and  good 
neighborhood  which  are  calculated  to  prevent 
a  conflict  of  rights,  and  to  Insure  to  each  the 
uninterrupted  enjoyment  of  his  own  so  far 
as  is  reasonably  consistent  with  a  like  enjoy- 
ment of  rights  by  others."  And  the  same 
author,  at  page  710,  says:  "The  maxim, 
'Sic  utere  tuo  ut  allenum  non  leedas,'  is  that 
which  lies  at  the  foundation  of  the  power." 
Mr.  Dinon,  In  his  work  on  Municipal  Cor- 
porations, at  page  210  of  volume  1  (2d  Ed.), 
says:  "Laws  and  ordinances  relating  to  the 
comfort,  health,  convenience,  good  order,  and 
general  welfare  of  the  inhabitants  are  com- 
prehensively styled  •Police  Laws  or  Regula 
tions.'  •  •  •  These  regulations  rest  upon 
the  maxim,  'Salus  popull  suprema  est  lex.' 
This  power  to  restrain  a  private  Injurious 
use  of  property  is  very  different  from  the 
right  of  eminent  domain.  It  is  not  a  taking 
of  private  property  for  public  use,  but  a  salu- 
tary restraint  on  a  noxious  use  by  the  owner, 
contrary  to  the  maxim,  'Sic  utere  tuo  ut  alle- 
num non  leedas.' "  Mr.  Black,  in  his  work  on 
Intoxicating  Liquors  (section  24),  says:  "It 
cannot  be  doubted,  however,  that  the  origin 
of  this  power  must  be  sought  in  the  very 
purpose  and  frajmework  of  organized  society. 
It  is  fundamental  and  essential  to  govern- 
ment. It  is  a  necessary  and  inherent  attri- 
bute of  sovereignty.  It  antedates  all  laws, 
and  may  be  described  as  the  assumption  on 
which  constitutions  rest;  for  the  state,  wheth- 
er we  regard  it  as  an  association  of  individ- 
uals or  as  a  moral  organism,  must  have  the 
right  of  self-protection,  and  the  power  to  pre- 
serve Its  own  existence  in  safety  and  prosper- 
ity, else  It  could  neither  fill  the  law  of  its  be- 
ing, nor  discharge  its  duties  to  the  individual. 
And  to  this  end  it  is  necessarily  invested  with 
power  to  enact  such  measures  as  are  adapted 
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to  secure  Its  own  authority  and  peace,  and 
preserve  Its  constituent  members  In  health, 
safety,  and  morality.    ♦    •    ♦•• 

In  Stone  t.  Mississippi,  101  U.  S.  814,  the 
supreme  court  of  the  United  States  declined 
to  define  the  power,  adopting  the  views  of 
Chief  Justice  Shaw  In  Com.  y.  Alger,  supra. 
Our  own  supreme  court.  In  City  Council  v. 
Werner,  38  S.  C.  488,  17  ,S.  E.  33,  has  quoted 
with  approval  this  language  of  the  supreme 
court  of  the  United  States.  And  in  McCand- 
less  V.  Railroad  Co.,  88  S.  0.  103,  16  S.  E.  429, 
this  court  adopted  the  action  of  the  supreme 
court  of  the  United  States  in  the  three  cases 
cited  in  115  U.  8.  (LoulsvUle  Gas  Co.  v.  Cit- 
izens' Gaslight  Co.,  115  U.  S.  683,  6  Sup.  Ct 
265;  New  Orleans  Gaslight  Co.  v.  Louisiana 
Light  &  Heat  Producing  &  Manufacturing 
Co.,  115  U.  S.  650,  6  Sup.  Ot  252;  Water- 
works Co.  V.  Rivers,  115  U.  8.  674,  6  Sup. 
Ct  273),  where  the  police  power  was  under 
discussion,  confining  Its  operation  to  the  three 
subjects  of  the  public  health,  the  public  mor- 
als, and  the  public  safety.  The  care  taken  in 
this  opinion  to  reproduce  these  Judicial  opin- 
ions and  observations  of  text  writers  in  dis- 
cussing this  police  power  has  been  Induced 
by  a  desire  to  discuss  Intelligibly  this  subject, 
being  well  aware  of  the  divergence  of  views 
In  making  application  of  the  police  power  in 
the  many  cases  reported  in  the  books  of  de- 
cisions, which  it  is  believed  has  arisen  from 
an  Incorrect  apprehension  of  the  police  power. 
It  can  be  correctly  stated,  and  It  should  be 
done,  but  It  Is  only  possible  to  do  so  by  reach- 
ing the  basic  principle  upon  which  the  police 
power  rests.  May  not  the  following  observa- 
tions tend  to  show  this  principle  as  recogniz- 
ed in  this  state?  When  the  people  who  live 
within  the  territorial  limits  of  the  state  form- 
ed the  constitution  under  which  they  now 
live,  such  provisions  as  would  preserve  the 
lives,  liberties,  and  property  of  the  people  of 
the  state  were  Inserted.  Among  these  pro- 
visions was  that  in  section  5  of  article  1: 
"Nor  shall  any  person  be  deprived  of  life, 
liberty  or  property  without  due  process  of 
law."  A  similar  provision  was  In  the  consti- 
tution of  1790,  as  well  as  that  adopted  in 
1868.  All  legislative  power  was  vested  in  the 
house  of  representatives  and  senate,  except 
such  as  was  denied  by  the  federal  and  state 
constitutions.  Among  the  powers  of  legis- 
lation Is  recognized  that  of  providing  for  the 
ItoUce  power.  This  police  power,  belonging, 
as  It  does,  to  the  legislature  of  the  state,  must 
be  understood  as  requiring  that  Its  exercise 
shall  be  In  subordination  to  the  provisions  of 
the  constitution.  To  hold  otherwise  would  in- 
volve the  exercise  by  a  governmental  agency, 
created  by  the  constitution,  of  power  beyond 
that  constitution.  But  the  decisions  of  the 
courts  of  last  resort  in  this  state  have  not 
left  this  matter  in  doubt  Chief  Justice  Mc- 
Iver,  in  State  v.  Berlin,  21  8.  C.  296,  declared 
that  its  exercise  by  the  legislature  was  in 
subordination  to  the  state  constitution.  It 
was  so  declared  In  McCandless  v.  Railroad 


Co.,  supra.  So,  In  Massachusetts,  Chief  Jus- 
tice Shaw,  in  Com.  v.  Alger,  supra,  bo  de- 
clared. And  this  doctrine  has  been  held  by 
the  supreme  court  of  the  United  States.  And 
so  Mr.  Cooley,  In  his  work  on  Constltutlonsl 
Limitations,  has  so  held.  This  police  power 
must  be  exercised  by  the  legislature,  theie- 
fore,  in  subordination  to  the  provisions  of  our 
state  constitution.  The  police  power  operates 
upon  persons  and  property  within  the  state. 
Hence  care  must  always  be  taken  to  provide 
in  such  police  regulations  that  there  shall  be 
no  Invasion  of  life,  liberty,  or  property  with- 
out due  process  of  law.  What  Is  the  meanhig 
that  Is  affixed  to  the  term  "without  due  pro- 
cess of  law"?  Happily,  thb  meaning  Is  set- 
tled In  the  cases  of  Zylstra  v.  Corporation  of 
Charleston,  1  Bay,  384;  White  v.  Kendrlck, 
1  Brev,  471;  State  v.  Maxcy,  1  McMul.  802; 
State  V.  Simons,  2  Speer,  761;  Faust  v. 
Bailey,  5  Rich.  Law,  116;  Bemey  ▼.  Tax 
Collector,  2  Bailey,  677;  City  Council  of 
Charleston  v.  Stelges,  10  Rich.  Iaw,  440. 
Chief  Justice  O'Neall,  in  State  v.  Simons, 
supra,  said:  "There  can  be  no  hesitation  In 
saying  that  these  words  mean  the  common 
law  and  the  statute  law  existing  in  this 
state  at  the  adoption  of  our  constitution.  Al- 
together they  constitute  the  body  of  the  law 
prescribing  the  course  of  Justice  to  which  a 
free  man  is  to  be  considered  amenable  In  all 
times  to  come." 

A  little  reflection  will  suggest  that  this  is 
true.  How  do  the  courts  deprive  a  man  o{ 
life  for  the  crimes  of  murder  and  rape,  for 
example?  There  is  no  provision  in  the  con- 
stitution demanding  that  murder  and  rape 
shall  be  so  punished.  Nor  has  the  legislature, 
since  the  constitution  was  adopted,  so  declar- 
ed by  legislative  enactment;  and  yet  sudi 
Is  the  law  with  us.  Bo,  too,  in  all  other  crimes 
and  misdemeanors.  They  are  not  mentioned 
or  defined  In  the  constitution,  yet  tbey  are 
punished  by  imprisonment  in  many  cases. 
Thus,  both  life  and  liberty  are  Interfered 
with.  These  laws  look  to  the  public  safety. 
So,  also,  as  to  property.  We  find  no  specific  di- 
rection In  the  constitution  that  a  man  shall 
so  use  his  own  that  his  neighbors  may  not  be 
Injured  thereby;  and  yet  it  may  be  noticed 
that  a  man  is  required  to  fill  up  a  lot  so  that 
the  health  of  the  neighborhood  may  not  be  in- 
jured; also,  that  one  cannot  sell  liquors  with- 
out a  license,  and  yet  he  Is  not  so  allowed  to 
do;  nor  can  he  run  a  gsimbllng  den;  nor* can 
he  buy  or  sell  seed  cotton  in  the  nighttime. 
None  of  these  matters  are  provided  in  the  con- 
stttution.  How  are  they  dealt  with  legally? 
Is  It  not  under  the  constitutional  provision 
vesting  the  legislature  with  the  police  power, 
and  having  it  exercised  under  the  "due  pro- 
cess of  the  law"  ?  It  is  true,  the  police  power 
operates  on  persons  and  property;  but  it  is 
not  confined  in  Its  operation  to  requiring  per- 
sons to  so  use  their  own  as  not  to  injure  the 
rights  of  others.  A  man  may  be  required, 
under  this  police  power,  to  surrender  his  prop- 
erty In  the  n^anagement  of  which  by  himself 
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there  Is  no  fault  For  instance,  If  a  man'i 
land  l8  needed  to  lay  pipes  to  condnct  pure 
water  to  a  public  fountain.  It  is  perfectly 
legitimate  to  so  appropriate  it.  Other  lllua- 
tratlons  might  be  multiplied.  So,  too,  the 
money  with  which  to  pay  for  those  things  es- 
■entlal  to  public  health,  public  morals,  or 
public  safety  must  be  raised.  This  is  done  by 
taxation,  being  for  a  public  purpose.  Great 
pains  are  taken  by  some  writers,  in  discuss- 
ing the  police  power,  to  state  that  it  la  not  the 
taxing  power;  It  Is  not  the  right  of  eminent 
domain.  This  is  admitted.  But  under  what 
principle  of  law  can  yon  justify  taking  pri- 
vate lands  of  an  individual  for  the  laying 
of  water  pipes  through  it,  except  the  law  of 
eminent  domain?  And  also  how  will  you 
Justify  a  special  tax  to  raise  the  money  to 
pay  for  some  public  work  connected  with  the 
public  health  except  upon  the  power  of  taxa- 
tion? Then,  is  it  not  evident  that,  while  the 
police  power  is  not  the  taxing  power  nor  the 
right  of  eminent  domain,  in  Its  exercise  un- 
der regulations  prescribed  by  the  lawmaking 
department  of  the  government  both  of  them 
may  be  used?  With  deference,  we  submit 
tliat  this  seems  the  embodied  meaning  In  the 
words  "police  power,"— that  attribute  of  sov- 
ereignty In  a  state  by  which  It  clothes  the 
legislature  with  power  to  regulate  persons, 
natural  and  artificial,  and  property  in  accord- 
ance with  the  provisions  of  the  state  consti- 
tution, in  all  matters  relating  to  the  public 
health,  the  public  morals,  and  the  public 
safety.  The  legislature  may  delegate  the  pow- 
er to  such  municipal  corporations  within  the 
state  limits. 

Having  defined  the  police  power,  and  it  be- 
ing admitted  that  the  supplying  the  city  of 
Charleston  was  a  public  purpose  (for  it  is 
twice  so  declared  In  the  act  of  the  legisla- 
ture chartering  the  Charleston  Water  &  Light 
Company),  we  are  now  prepared  to  pass  up- 
on the  constitutional  questions  raised  by  the 
petitioners:  Is  the  burden  to  be  placed  on 
the  property  of  the  petitioners  In  the  man- 
ner provided  for  in  the  contract  to  be  con- 
sidered as  taxation?  The  property  of  these 
landowners,  abutting  on  the  streets  through 
which  the  water  mains  are  to  be  laid,  Is  pro- 
posed to  be  assessed  under  the  contract  in 
question  certainly,  uniformly,  generally,  but 
not  in  accordance  with  Its  value,  and  for 
a  public  purpose,  and  also,  notwithstanding 
such  declaration  by  the  legislature  of  this 
public  purpose,  inasmuch  as  this  is  to  result 
in  benefit  to  the  landowners  whose  lands 
abut  on  the  streets,  therefore  it  is  legitimate 
tor  the  city  council  to  place  this  arbitrary  tax 
or  assessment— call  it  what  you  please— upon 
Bucb  property  only.  It-  is  admitted  (and  we 
might  almost  say  it  is  admitted  with  sor- 
row) that  some  states  have  recognized  this 
method  of  laying  taxes;  for  that  it  Is  taxa- 
tion, hear  what  Mr.  Cooley,  In  his  work  on 
Taxation,  at  page  623,  says  on  this  subject: 
"Tt-at  these  assessments  are  an  exercise  of 
the  taxing  power  has,  over  and  over  again. 


been  affirmed,  until  the  controversy  must.b* 
regarded  as  dosed,"— citing  20  cases  in  support 
of  this  declaration.  The  friends  of  these  spe- 
cial assessment  taxes  bottom  their  adhesion 
to  such  an  Illogical  distinction  on  the  matter 
of  taxation  to  the  special  benefits  accruing  to 
these  lot  owners  by  reason  of  such  an  im- 
provement of  the  property  affected.  The 
courts  of  this  state  have  repudiated  any  such 
doctrine,— State  v.  City  Council  of  Charleston, 
12  Rich.  Law,  702;  Mauldln  v.  City  Council  of 
Greenville,  42  S.  O.  303,  20  S.  B.  842,— and  we 
uphold  those  decisions  on  this  point  But, 
apart  from  these  decisions,  look  at  the  facta 
that  underlie  this  contention.  Here  is  a 
city  with  some  62,000  inhabitants.  Of  these, 
8,900  are  landowners.  Here  is  a  city  of  62 
miles  of  streets,  with  only  GO  of  such  miles  of 
streets  where  the  water  mains  are  laid,  and 
where  alone  the  landowners  are  assessed, 
leaving  the  landowners  of  12  miles  of  the 
streets  unassessed,  although  they  can  use  the 
water  for  drinking  purposes,  and  the  fire  de- 
partment is  supplied  thereby  with  water  to 
extinguish  any  fire  which  may  originate  on 
their  property  or  be  communicated  thereto.  The 
whole  real  estate  of  the  city,  in  round  num- 
bers, is  valued  at  912,000,000,  and  the  personal 
property  in  said  city  at  $6,000,000  in  round 
numbers;  and  yet,  with  these  facta  staring' 
one  In  the  face,  it  is  proposed  to  tax  the  own- 
ers of  five-sixths  of  the  real  estate  in  the  city, 
to  furnish  lights  and  water  for  all  the  other 
real-estate  owners,  as  well  as  the  owners  of 
one-third  of  the  whole  taxable  property  of  the 
city  (the  personal  property),  and  the  latter  to 
pay  no  part  of  such  taxes.  To  say  that  such 
a  system  of  special  assessment  is  taxation,  un- 
der the  constitution,  which  requires  that  taxa- 
tion shall  be  upon  the  assessment  of  property 
according  to  Its  value  (that  Is,  uniform),  and 
that  such  taxes  shall  be  laid  upon  ail  the 
property,  real  and  personal,  except  such  as  Is 
especially  exempted  from  taxation  by  the  con- 
stitution itself  (that  is,  general),  is  to  lay  down 
a  proposition  unsupported  by  reason  or  au- 
thority. It  may  be  admitted  that  in  those 
states  where  the  benefit  rule  obtains  in  the 
matter  of  special  assessments  the  proposition 
advanced  might  receive  some  color  of  support 
Such  a  doctrine  is  repudiated  in  this  state, 
both  by  our  constitution  builders  and  our 
courts,  in  giving  effect  to  its  salutary  safe- 
guards. This  assessment  behig  made  In  vio- 
lation of  the  limitations  imposed  upon  the  gen- 
eral assembly  in  clothing  municipal  corpora- 
tions with  the  right  to  tax  persons  and  proper- 
ty within  their  territorial  limits,  must  be  ar- 
rested. Again,  we  are  inclined  to  hold  that 
Inasmuch  as  the  constitution  of  this  state  con- 
tains a  method  to  be  adopted  by  municipal 
corporations  within  this  state  for  acquiring 
a  system  of  waterworks  and  a  light  plant,  ei- 
ther by  construction  or  purchase,  every  munic- 
ipal corporation  must  adjust  itself  to  that 
plan,  upon  the  theory  thstt,  where  the  consti- 
tution has  pointed  out  the  method  to  obtain 
these  things.  It  excludes  any  other  method. 
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We  are  not  buenslble  of  the  fact  that  there  la 
a  teiLdency  everywhere  apparent  to  check  the 
contraction  of  debt  by  state  agencies,  such  aa 
townships,  cities,  and  towns;  and  where  the 
constitution  of  our  state,  adopted  at  the  close 
of  the  year  1895,  contains  provisions  well  cal- 
culated to  check  or  lessen  this  danger,  we  will 
be  mindful  of  the  lesson  Intended  to  be  incul- 
cated. 

It  Is  therefore  the  Judgment  of  this  court 
that  the  writ  of  Injunction  as  prayed  for  by 
such  of  the  petitioners  do  issue  from  this 
court,  directed  to  each  of  the  respondents,  re- 
straining  them  perpetually  from  Issuing  the 
bonds  In  question,  or  in  any  other  manner 
carrying  out  the  contract  between  the  city 
council  of  Charleston  and  the  Charleston  Wa- 
ter &  Light  Company,  touching  the  said  light 
plant  and  waterworks  for  the  city  of  Charles- 
ton, under  the  contract  of  10th  May,  188A. 

(53  S.  C.  48») 

IiANAHAN  et  al.  t,  BAILBT. 

(Supreme  Court  of  South  Carolina.    Oct.  28, 

188&) 

ATTAOHMBtlT— PKOPSRTT  ScBIBOT— LiQUOBS 
Il/LBOALLT  EeFT. 

L  Alcoholic  liqnors  kept  contrary  to  the  dis- 

•  pensary  act  (Acts  1806,  p.  123)  are  not  subject 

to  attachment,  since  it  would  defeat  the  state's 

light  of  forfeiture,  provided  in  cases  of  yiola- 

tion  of  the  act. 

2.  Alcoholic  liquors  kept  contrary  to  the  dis- 
pensary act  (Acts  1896,  p.  123)  cannot  be  at- 
tached, as  the  attachment  can  only  be  made 
effectual  by  a  sale,  which  the  act  prohibits. 

Appeal  from  common  pleas  circuit  court  of 
Greenville  county;  James  Aldrich,  Judge. 

Action  by  William  C.  Lanahan  &  Sons 
against  Emma  E.  Bailey,  trading  under  the 
name  of  the  Bailey  Liquor  Company.  From 
an  order  overruling  a  motion  to  dissolve  on 
attachment,  defendant  appeala.    Beversed. 

Jos.  A.  McCullongh,  for  appellant  Wells, 
Ansel  &  Cothran,  for  respondents. 

OABT,  A.  J.  The  "case"  contains  the  fol- 
lowing statement  of  facts;  This  is  an  action 
commenced  November  8,  1897,  upon  an  open 
account  for  liquors  sold  by  plaintiffs,  cltl- 
sens  of  Maryland,  to  defendant,  a  citizen  of 
Georgia;  amount  of  account,  $1,575.  The  ac- 
tion was  commenced  by  attachment  upon  cer- 
tain stocks  of  liquor  In  the  possession  of  J. 
B.  Payne  and  F.  M.  Simmons,  Greenville,  and 
Cobb  &  Morris,  In  Abbeville.  In  August, 
1897,  the  defendant,  who  was  a  large  whole- 
sale dealer  in  liquor  In  Atlanta,  entered  into 
several  agreements  with  the  said  Payne,  Sim- 
mons, and  Cobb  &  Morris  by  which  each  of 
them  became  the  agpent  of  said  defendant  for 
the  sale  of  liquor  In  original  packages  in  said 
localities.  The  defendant  shipped  large  quan- 
tities of  liquor  to  her  said  agents  in  original 
packages,  and  said  agents  conducted  busi- 
ness for  her  under  the  protection  of  the  inter- 
state commerce  law  and  the  decisions  of  the 
United   States   court   sustaining   the   same. 


That  at  the  time  said  Hquors  were  attached 
they  were  In  the  possession,  respectively,  of 
the  said  Payne,  Simmons,  and  Cobb  &  Mor- 
ris, In  the  original  form  in  which  they  were 
imported  Into  this  state,  and  had  not  been 
distributed  to  purcha-sei's  within  the  statf. 
The  defendant  within  due  time  answered  tbo 
plaintiffs'  complaint,  and  the  case  was  placed 
on  calendar  1  for  trial  by  Jury.  Before  the 
court  convened,  to  wit,  February  23.  189S. 
the  defendant  served  upon  the  attorneys  for 
the  plaintiffs  a  notice  of  a  motion  to  be  beard 
by  his  honor.  Judge  James  Aldrich,  at  his 
chambers,  for  an  order  vacating  the  attach- 
ment In  the  said  cause,  upon  the  ground  that 
the. said  liquors  attached  were  exempt  from 
sale,  under  the  dispensary  law  of  this  state, 
by  any  officer  of  the  court  under  me^ie  or 
final  process,  and  therefore  exempt  from  at- 
tachment The  motion  was  heard  by  his 
honor.  Judge  James  Aldrich.  The  attorney 
for  the  defendant  stated  that  he  would  rest 
the  entire  motion  upon  the  ground  above  stat- 
ed. Argument  was  therefore  directed  to  the 
issue  thus  made.  After  argument  the  pre- 
siding Judge  overruled  the  motion  by  the 
following  order:  "This  Is  a  motion  by  de- 
fendant to  dissolve  the  attachment  herein 
upon  several  grounds,  all  of  which  were 
abandoned  at  the  hearing,  except  the  one 
that  the  property  attached  was  Intoxicating 
liquors,  which  the  sheriff,  under  the  dis- 
pensary law,  liad  not  the  authority  to  sell, 
and  therefore  could  not  attach  It  The  goods 
were  Imported  by  the  defendant  to  be  sold 
under  the  practice  and  custom  of  original 
package  houses.  They  were  In  the  hands  of 
the  defendant's  agents,  for  the  purpose  stat- 
ed, when  attached.  The  sheriff  Is  the  legally 
constituted  and  appointed  agent  of  the  Judg- 
ment debtor,  and  the  purchaser  from  the 
sheriff  takes  his  title,  not  mediately  but  im- 
mediately, from  the  Judgment  debtor.  Mc- 
Knlght  V.  Gordon,  13  Rich.  Bq.  222.  And 
all  kinds  of  personal  property  which  can 
be  made  the  subject  of  a  voluntary  trans- 
fer of  title  by  the  debtor  can,  by  execution,  be 
made  the  subject  of  an  involuntary  transfer. 
Freem.  Bx'ns,  S  110.  It  the  defendant  could 
sell  the  liquor  by  her  agents,  then  the  sheriff, 
under  the  circumstances.  Is  her  legally  consti- 
tuted agent  and  as  such  can  sell  the  same. 
The  motion  to  dissolve  the  attachment  is  re- 
fused." The  defendant  appealed  from  said 
order  upon  three  exceptions,  but  it  will  not 
be  necessary  to  consider  them  In  detail,  aa 
they  raise  practically  the  single  question 
whether  the  said  property  could  be  attached. 
Section  1  of  the  dispensary  act,  of  force  at 
the  time  of  said  attachment  contains  the  fol- 
lowing provisions:  "That  the  manufacture 
sale,  barter  or  exchange,  receipt  or  accept- 
ance, for  unlawful  use,  delivery,  storing,  and 
keeping  In  possession,  within  this  state,  ot 
any  spirituous,  malt,  vinous,  fermented, 
brewed  (whether  lager  or  rice  beer),  or  other 
liquor,  any  compound  or  mixture  thereof,  by 
whatever  name  called  or  known,  which  con- 
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talna  alcohol  and  1b  aaed  u  m  bererage,  by 
any  person,  firm  or  corporation;  the  trans- 
portation. remoTal,  tbe  taking  from  the  depot 
<«  other  place  by  consignee  or  other  person, 
or  the  payment  of  freight  or  express  or  otbec 
charges  by  any  person,  firm,  association  or 
corporation  upon  any  spirituous,  malt,  Tln- 
ons,  fermented,  brewed  (whether  lager,  rice 
or  other  beer)  or  other  Uqoor,  or  any  com- 
pound or  mixture  thereof,  by  whatever  name 
called  or  known,  which  contains  alcohol  and 
Is  used  as  a  beverage,  *  •  •  is  problb- 
Ited  under  a  penalty  of  not  less  than  three 
(8)  nor  more  than  twelve  (12)  months  at  bard 
labor  In  the  state  penitentiary  or  pay  a  fine 
of  not  less  than  one  hunrlred  dollars  nor  more 
than  five  hundred  dollars,  or  both  fine  and 
Imprisonment,  In  the  discretion  of  the  court, 
for  each  olTense."  Acts  1896,  p.  128.  It  is 
not  contended  that  there  was  a  compliance 
with  the  requirements  of  the  dispensary  act, 
so  as  to  make  the  possession  of  said  liquors 
lawf  ol  under  said  act  On  the  contrary,  it  is 
not  denied  that  the  purpose  for  which  the 
said  liquors  were  shipped  Into  this  state  has 
been  declared  by  the  supreme  court  of  the 
United  States,  in  the  case  of  Vance  v.  W.  A. 
Vandercook  Co.,  18  Sup.  Ct  674,  to  be  un- 
lawful. Section  25  la  as  follows:  "That  any 
of  the  liquors  set  forth  In  section  1  of  this 
act,  which  are  contraband,  may  be  seized 
and  taken  without  warrant  by  any  constable, 
sheriff  or  policeman  while  In  transit  or  after 
arrival,  whether  in  possession  of  a  commoo 
carrier,  depot  agent,  express  agent,  private 
person,  firm,  corporation  or  association,  and 
reported  to  the  state  commissioner  at  once, 
who  Shan  dispose  of  the  same  as  hereinafter 
provided.  •  •  •"  Section  26  is  as  follows: 
"That  the  possession  of  Said  illicit  liquors  is 
hereby  prohibited  and  declared  unlawful,  and 
any  obligation,  note  of  indebtedness,  contract- 
ed fai  their  sale  or  transportation  Is  declared 
to  be  absolutely  null  and  void,  nor  shall  any 
action  or  suit  for  the  recovery  of  the  same  be 
entertained  in  any  court  In  this  state."  Sec- 
tion 88  contains  the  following  provision: 
"All  liquors  in  this  state  except  dispensary 
Hqnors,  and  those  passing  through  this  state, 
consigned  to  points  beyond  this  state  shall 
be  deemed  contraband,  and  may  be  seized 
"ill  transit  without  warrant."  The  following 
provision  is  contained  In  section  35:  "All  al- 
coholic liquors,  other  than  domestic  wine, 
which  do  not  have  on  the  packages  in  which 
they  are  contained  the  label  and  certificates 
going  to  show  that  they  have  been  tested  by 
the  chemist  and  purchased  from  a  state  offi- 
cer authorized  to  sell  them  are  hereby  dechir- 
ed  contraband,  and  on  seizure  will  be  for- 
feited to  the  state,  as  provided  in.  section  81: 
provided,  that  this  section  shall  not  apply  to 
liquor  held  by  the  owners  of  registered  stills 
In  bonded  warehouses.  Persons  having  liq- 
uor which  they  wish  to  keep  for  their  own 
use  may  throw  tbe  protection  of  the  law 
around  the  same  by  furnishing  an  inventory 
of  tbe  quantity  and  kinds  to  the  state  com- 


mlnloner  utA  applying  for  oertlflcatea  to  affix 
thereto." 

We  have  quoted  from  these  sections  of  the 
act  for  the  purpose  of  showing  that  the  use 
and  possession  of  tbe  liquor,  under  the  cir- 
cumstances set  forth  in  the  "case,"  are  for- 
bidden by  law  as  against  public  policy;  that 
it  was  contraband;  and  that  the  intention  ot 
the  statute  was  to  destroy  tbe  right  of  prop- 
erty therein  by  subjecting  it  to  seizure  with- 
out warrant,  and  to  forfeiture  to  the  state. 
The  statute,  in  its  efforts  to  prevent  the  mis- 
chief arising  from  tbe  illegal  use  and  pos- 
session as'  aforesaid,  has  even  gone  to  the 
extent  of  declaring  null  and  void  all  obliga- 
tions contracted  in  the  sale  thereof.  For  tbe 
court  to  allow  the  use  of  its  process  In  mak- 
ing the  liquor  liable  to  the  payment  of  debts 
would  be  to  lend  its  aid  in  thwarting  tbe  pro- 
visions of  the  act,  and  deprive  the  state  of  its 
rights  arising  from  forfeiture.  This  distinc- 
tion between  statutes  merely  prohibiting  the 
sale  of  liquor  and  those  that  destroy  the 
right  of  property  therein  and  declare  tbe  own- 
ership illegal  under  penalty  is  clearly  point- 
ed out  by  Mr.  Justice  Little,  who,  in  deliver- 
ing the  opinion  of  the  court  In  the  case  ot 
Fears  v.  State  (Ga.)  29  S.  B.  463,  uses  the 
following  language:  "The  object  of  this  act 
was,  as  Its  caption  recites,  to  prevent  the 
evils  of  intemperance;  and  tbe  means  of  pre- 
venting such  evils  was  to  prohibit  tbe  selling 
or  giving  away  of  the  liquors  enumerated. 
Further  than  this  the  act  does  not  go.  It  to  a 
valid  and  constitutional  act  of  the  general  as^ 
sembly,  and  Is  entitled  to  have  full  force  and 
effect;  and  in  construing  such  acts  the  spirit 
as  well  as  the  letter  of  the  law  will  be  re- 
garded to  accomplish  tbe  object  sought  It 
wQl  be  noted,  however,  that  the  inhibition 
under  this  act  extends  only  to  the  sale,  bar- 
ter, furnishing,  or  giving  away  of  spirituous 
liquors.  There  is  no  attempt  under  the  act 
to  destroy  the  right  of  property  in  liquors, 
nor  Is  there  anything  deduclble  from  any  ot 
its  provisions  which  declares  the  ownership  of 
such  liquors  lllegaL  The  mandate  of  the  law 
is  that  they  shall  not  be  sold,  they  shall  not 
be  given  away,  they  shall  not  be  bartered, 
they  shall  not  be  furnished.  Under  the  pro- 
visions of  the  act  they  may  be  held,  kept 
owned,  and  used  in  counties  where  its  provi- 
sions apply.  II  they  can  be  so  kept  and  own- 
ed, then  they  are  property.  Property,  in  Its 
appropriate  sense,  means  that  dominion  or  in- 
definite right  of  user  and  disposition  which 
one  may  lawfully  exercise  over  particular 
things  or  subjects,  and  generally  to  the  exclu- 
sion of  all  others.  *  *  *  In  all  of  the 
states,  so  far  as  we  know,  police  control  over 
the  sale  of  intoxicating  liquors  is  exercised, 
because  of  the  evils  attending  their  misuse 
or  excessive  use;  and,  while  this  is  true,  It 
does  not  follow  that  they  are  incapable  of 
being  lawfully  held  in  possession,  or  that  they 
are  not  subjects  over  which  ownership  can 
be  exercised.  On  the  contrary,  such  liquors, 
when  not  held  under  circumstances  which 
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constitnte  a  mISTue  or  a  penal  offense,  are  en- 
titled to  protection  as  other  property.  Brown 
T.  Perklna,  12  Gray,  89."  The  attachment 
proceedings  cannot  be  made  effective  except 
by  a  sale  of  liquors,  and  a  sale  in  this  man- 
ner iB  not  permitted  by  the  statute,  but  a  pen- 
alty la  Imposed  for  such  infraction  of  the 
law.  So  that,  if  the  court  should  order  a 
sale  under  these  circumstances,  it  would  be  a 
violation  of  the  law,  which  not  only  prohibits 
such  act,  bat  imposes  a  penalty  for  so  doing. 
Fairly  y.  Wappoo  Mills,  44  S.  O.  254,  22  S.  E. 
108.  It  was  well  said  In  Bank  v.  Owens,  2  Pet. 
639:  "No  court  of  Justice  can.  In  its  nature, 
be  made  the  handmaid  of  Iniquity.  •  *  • 
How  can  they,  then,  become  auxiliary  to  the 
consummation  of  violations  of  law?  •  *  • 
There  can  be  no  civil  right  where  there  can 
be  no  legal  remedy,  and  there  can  be  no  legal 
remedy  for  that  which  Is  Itself  illegal."  There 
was  therefore  error  on  the  part  of  the  dr^ 
rait  judge  In  refusing  to  dissolve  the  attach- 
ment, and  It  Is  the  Judgment  of  this  court 
that  the  order  appealed  from  be  reversed. 

JONES,  J.  I  concur  In  reversing  the  Judg- 
ment of  the  drctiit  court  on  the  ground  that 
Intoxicating  liquors  are,  in  this  state,  ex- 
empt from  attachment  for  debt  Section  256 
of  the  Code  of  Procedure  relating  to  attach- 
ments provides  that  "all  property  in  this  state 
of  such  defendant,  except  that  exempt  from 
attachment  by  the  constitution,  shall  be  liable 
to  be  attached  and  levied  upon  and  sold  to 
satisfy  the  Judgment  and  execution."  The 
exemption  here  refnred  to  la  doubtleaa  the 
homestead  exemption.  But  the  dispensary 
law,  a  later  enactment,  prohibits  onder  pen- 
alty the  sale  of  intoxicating  liquors  by  any- 
body and  In  any  way,  except  as  provided  for 
In  that  act,  and  It  is  nowhere  In  that  or  any 
subsequent  act  provided  that  an  officer  may 
■ell  Intoxicating  liquors  under  attachment  or 
execution.  The  terms  of  the  dispensary  act 
are  broad  enough  to  forbid  public  sale  by 
auction  aa  well  as  private  sales.  Since  the 
object  of  an  attachment  is  to  hold  for  sale 
under  the  Judgment  that  may  be  obtained, 
and  since  the  public  sale  of  intoxicating  liq- 
uors under  mesne  or  final  process  is  clearly 
within  the  prohibition  of  the  dispensary  law, 
by  necessary  implication  Intoxicating  liquors 
are  exempt  from  attachment  for  debt  I  am 
not  prepared  to  rest  this  case  to  any  extent 
on  the  gronnd  that  the  diq>ensary  law  de- 
stroys the  owner's  right  of  property  In  intoxi- 
cating liquors,  even  where  kept  for  an  un- 
lawful purpose.  Until  actual  confiscation  by 
the  state,  the  "owner"  has  property  therein, 
but  subject  to  law;  otherwise  such  property 
could  not  be  subject  of  larceny.  Tbe  owner 
could  not  maintain  an  action  to  recover  the 
same  against  a  trespasser.  Nor  could  he 
dalm  the  restoration  of  the  same  by  dissolu- 
tion of  an  attachment  The  defendant's  right 
to  a  dissolution  of  the  attachment  rests  on 
the  trespass  of  the  sheriff  in  seizing  property 
exempt  from  attachment    The  following  au- 


thorities sustain  the  Judgment  of  the  court. 
Drake,  Attachm.  |  244c;  Shinn,  Attachm.  I 
28;  Black,  Intox.  Liq.  {  246;  Kiff  v.  Railroad 
Co.,  117  Mass.  591,  which  follows  Ingalls  v. 
Baker,  13  Allen,  449;  Barron  v.  Arnold,  16 
R.  I.  22,  11  Aa  298;  Nichols  ▼.  Valentliie,  36 
Me.  322. 

(5S  S.  C.  «8) 

OARRICK  V.  FLORIDA  CENT.  &  P.  R.  CO. 

(Supreme  Court  of  South  Carolina.    Oct  25. 
1898.) 

APPBA.L  —  HaBMLBSS    EkROB  —  EXCBFTIONB  —  IX- 
BTBD0TIOR8— DbATH  BT  WbONOFOI.  AOT 

— PuNiTiva  Damaobs. 

L  Error  in  admitting  statements  of  the  fore- 
man not  made  in  the  course  of  bis  agency  is 
harmless  where  the  same  tacts  are  established 
by  other  testimoay. 

2.  An  exception  that  the  court  "erred  in  mak- 
ing the  qnalifioations  to  his  charges  on  requests 
1,  2,  and  3  of  appellant's  counsel,  whereas  he 
should  have  granted  said  requests  without 
qualification,"  is  too  general,  and  will  not  be 
considered  by  the  appellate  court 

3.  Under  the  constitutional  provision  forbid- 
ding a  charge  on  the  facts,  the  court  cannot 
charge  that  a  given  state  of  facts  constitutes 
negligence,  since  that  is  for  the  jury. 

4.  An  exception  is  not  too  general,  as  being 
based  on  an  extract  from  the  charge,  where  the 
charge  abstracted  states  a  distinct  legal  propo- 
sition, as  applicable  to  the  case. 

5.  Where  the  charge  was  that  "if  there  was 
gross  recklessness,  the  jnry  might  give  exem- 
plary damages,"  there  la  no  presumption  that 
the  jnry  could  not  have  considered  the  questioa 
of  exemplary  damages;  and  hence,  if  the  law 
does  not  allow  such  damages,  the  charge  is  ct^ 
roneous. 

6.  Under  Rev.  St  1893,  K  2315-2818  (12  St 
at  Large,  p.  825),  entitled  "An  act  to  provide 
for  compensation  in  damages  to  the  family  4rf 
persons  killed  by  the  fault  of  others,"  and  pro- 
viding that  where  the  death  of  a  person  is 
caused  by  the  fault  of  another,  his  heirs  may 
recover  snch  damages- aa  are  proportioned  to 
the  injury  resulting  to  them  from  such  death. 
exemplary  damages  cannot  be  recovered;  and 
this,  though  the  statute  requires  the  fault  to 
be  such  as  would  entitle  the  person  injured  to 
recover  himself  it  death  had  not  ensued,  he  be- 
ing entitled  to  recover  exemplary  damages  for 
his  own  injury. 

Gary,  A.  J.,  dissenting. 

Appeal  from  common  pleaa  circuit  court 
of  Orangeburg  county;  O.  W.  Buchanan, 
Judge. 

Action  by  Julia  K.  Oarrlck,  as  administra- 
trix of  the  estate  of  Jacob  Garrick,  deceased, 
against  the  Florida  Central  &  Peninsular 
Railroad  Company.  There  was  a  Judgment 
for  plaintiff,  and  defendant  appals.  Re- 
versed. 

C.  J.  C.  Hntson,  S.  Dibble,  and  W.  EL 
Lyles,  for  appellant  Raysor  &  Summera  and 
James  F.  Izlar,  for  respondent 

McIYER,  G  J.  The  plaintiff,  aa  adminis- 
tratrix of  her  deceased  husband,  brought  this 
action  to  recover  damages,  from  the  defend- 
ant company,  for  the  killing  of  her  said  hus- 
band by  the  negligence  of  said  defendant 
It  appears  that  the  deceased  was  In  the 
employ   of   the   defendant  company,   work- 
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Ing  on  the  bridges  and  trestles  of  said  rail- 
road, under  the  direction  of  one  Eenfroe,' 
who  was  charged  with  the  duty  of  keeping 
tsiiid  bridges  and  trestles  In  proper  repair; 
that  on  Friday  evening,  the  3d  September, 
1897,  the  deceased,  when  they  quit  work  for 
the  day,  started  to  go  back  up  the  road  to 
see  his  wife,  who  was  In  a  delicate  situation, 
using  a  velocipede  for  the  purpose,  and  going 
In  a  northerly  direction  towards  Norway,  a 
station  on  the  road.  Before  reaching  that 
point,  he  was  struck  by  a  material  train, 
moving  backward.  In  a  southerly  direction, 
and  thrown  from  the  track,  sustaining  seri- 
ous Injuries,  from  which  he  died  on  the  fol- 
lowing Monday.  In  the  course  of  the  testi- 
mony on  behalf  of  the  plaintifF,  a  witness 
(Brown)  was  asked  If  he  knew  how  the  de- 
ceased came  from  South  Ediston,  the  place 
where  he  was  working  that  evening,  to  which 
the  reply  was:  "He  started  from  there  on 
foot  Mr.  Renfroe  told  me  so."  To  this 
defendant  objected,  and  the  objection  being 
overruled,  to  which  exception  was  taken, 
the  witness  proceeded  to  say:  "Mr.  Ren- 
froe told  me  on  Saturday  morning  that  Gar- 
rick  started  from  there  on  foot,  and  he  call- 
ed him  back,  and  told  hhn  to  take  the  wheels 
[meaning  the  velocipede].  Mr.  Renfroe  said 
he  thought  he  was  doing  the  poor  boy  a 
favor."  Another  witness  on  the  part  of  the 
plaintiff  was  asked  if  he  knew  how  Oarrlck 
came  to  use  the  velocipede  that  night,  to 
which  he  replied:  "I  don't  know  positively. 
I  had  a  conversation  on  that  subject  with 
Mr.  Renfroe  afterwards.  (Objected  to.  Ob- 
jection overruled.  Ruling  excepted  to  by  the 
defense.)  I  heard  Mr.  Renfroe  say  that,  the 
night  that  Mr.  Garrlck  was  hurt,  Mr.  Garrlck 
started  home  on  foot,  and  he  called  him 
back,  and  told  him  to  g^>  home  on  the  veloci- 
pede, and  Mr.  Garrlck  came  back,  and  start- 
ed home  on  it"  The  Jury  returned  a  verdict 
in  favor  of  the  plaintiff  for  the  sum  of  $1,- 
995, — the  whole  amount  claimed  In  the  com- 
plaint; and.  Judgment  having  been  entered 
tliereon,  defendant  appeals  upon  the  several 
exceptions  set  out  In  the  record. 

The  first  exception  complains  of  error  In 
allowing  the  testimony  above  stated  to  be 
received  over  the  objection  of  defendant  It 
aeems  to  na  that  these  declarations  of  Ren- 
froe, made  after  the  event  were  no  part  of 
tbe  res  gestse,  and  were  not  made  in  the 
course  of  his  agency,  and  were  therefore  in- 
admissible, under  the  case  of  Fetrle  v.  Rail- 
way Co.,  27  S.  C.  63,  2  8.  B.  837.  But  while 
tbere  was  error  in  the  ruling  of  the  circuit 
Judge  as  to  the  admissibility  of  tiie  testi- 
mony above  referred  to  and  stated,  yet  such 
error  was  rendered  entirely  harmless  by  rea- 
son of  the  fact  that  the  testimony  of  J.  Lee 
Nease  and  8.  B.  Sawyer,  Jr.,  received  with- 
out objection,  was  quite  sufficient  to  prove 
the  same  fact  which  the  declarations  object- 
ed to  tended  to  prove.  This  exception  must 
therefore  be  overruled. 

Exception  2  Is  In  the  followiog  form:  "Be- 


cause his  honor,  the  circuit  Judge,  erred  in 
making  the  qualifications  in  hla  charges  up- 
on the  requests  1,  2,  and  3  of  the  defendant's 
counsel,  whereas  he  should  have  granted 
said  requests  without  qualification."  This 
exception  Is  entirely  too  general  to  entitle 
it  to  any  consideration  on  our  part  under 
the  well-settled  rule,  which  has  been  so 
often  applied  as  to  supersede  the  necessity 
for  any  citation  of  authority.  Indeed,  it  Is 
difficult  to  conceive  how  an  exception  could 
have  been  made  more  general  than  this.  We 
may  add,  however,  that  the  circuit  Judge 
could  not  have  charged  either  the  first  or 
second  requests  to  charge  without  violation 
of  the  constitutional  provision  forbidding  a 
charge  on  the  facts.  He  could  not  Instruct 
the  Jury  that  any  given  state  of  facts  would 
constitute  negligence,  either  contributory  or 
otherwise,  for  that  was  a  question  tor  the 
Jury  to  determine  under  all  the  facts  and  cir- 
cumstances of  the  case.  China  v.  City  of 
Sumter  (S.  C.)  29  S.  E.  206.  As  to  the  fourth 
request  that  was  distinctly  charged,  and  all 
that  the  circuit  Judge  did  was  simply  to  go 
on  and  explain  the  nature  of  the  contribu- 
tory negligence  on  the  part  of  the  plaintiff, 
which  would  relieve  the  defendant  from  lla^ 
billty;  and  in  this  there  was  no  error. 

The  third  exception  Is  in  these  words:  "Be- 
cause his  honor,  the  circuit  Judge,  erred  in 
his  charge  to  the  Jury  In  stating  as  follows: 
*If  there  was  gross  carelessness  or  reckless- 
ness or  willfulness,  then  you  may  give  what 
is  known  as  punitive  or  smart-money  dam- 
ages. So,  it  is  for  yon  to  say  what  dam- 
ages should  be  awarded  to  her,  if  you  find 
she  Is  entitled  to  recover.'"  This  exception 
raises  the  main  question  in  tbe  case,  and  is 
the  one  to  which  the  argument  was  princi- 
pally directed.  It  is  an  entli'ely  novel  ques- 
tion,—in  this  state  at  least— and  its  solution 
depends  upon  the  proper  construction  of  the 
statute,  under  which  alone  can  such  an  ac- 
tion as  this  be  maintained.  Before  proceed- 
ing, however,  to  consider  this  question,  it 
will  be  necessary  to  dispose  of  two  prelim- 
inary objections  which  have  been  raised  by 
counsel  for  respondent:  (1)  That  the  excep- 
tion is  too  general;  (2)  that  the  Jury  could 
not  have  considered  the  question  of  exem- 
plary damages  In  making  np  their  verdict 

As  to  the  first  objection,  while  there  are 
cases  which  condemn  the  practice  of  fram- 
ing exceptions  by  basing  them  upon  mere 
extracts  from  the  Judge's  charge.  In  which 
no  distinct  legal  proposition  Is  stated,  yet 
this  case  does  not  come  under  such  an  ob- 
jection. Here  the  circuit  Judge,  In  his  charge, 
has  stated  a  distinct  and  separate  legal  prop- 
osition, aa  applicable  to  this  case;  and,  if 
there  is  error  in  such  statement  of  the  legal 
proposition,  then  such  error  la  sufficiently 
pointed  by  the  exception.  The  first  objec- 
tion is  not  tenable. 

As  to  the  second  objection,  we  do  not  we 
how  it  is  possible  for  this  court  to  ascertain 
what  elements  of  damages  the  Jury  consider- 
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ed  in  making  np  their  yerdlct.  All  that  we 
caji  possibly  know  Is  that  the  Jury  were  ex- 
plicitly Instructed  that  "If  there  was  gross 
carelessness  or  recklessness  or  willfulness," 
then  that  they  might  give  exemplary  dam- 
ages; and,  if  the  law  does  not  allow  such 
damages  in  a  case  like  this,  then  there  was- 
error  of  law  in  the  charge;  and  we  have  no 
right  to  conjecture  or  speculate  as  to  what 
effect  such  erroneous  instruction  may  have 
had  upon  the  minds  of  the  Jury.  But  it  ia 
said  in  the  argument  here  that  "exemplary 
damages  were  not  insisted  upon,  neither  was 
Any  proof  offered  respecting  such  damages." 
We  can  only  say  that  the  "case"  does  not  dis- 
close the  fact  that  exemplary  damages  were 
not  insisted  upon;  and  it  Is  from  that  source 
alone  that  we  are  liberty  to  ascertain  what 
occurred  in  the  court  below.  But  we  do  learn 
from  the  "case"  that  plaintiff  offered  evidence 
tending  to  show  that  the  defendants,  by  their 
agents,  were  running  a  heavy  material  train, 
In  the  nighttime,  backward,  without  lights, 
over  a  road  on  which  it  was  reasonable  to  ex- 
pect that  some  one  of  the  employes  of  the 
company  might  be  passing  on  the  velocipede, 
which  plaintiff's  testimony  tended  to  show 
was  habitually  used  by  the  employes  in  pass- 
ing from  their  work.  Just  about  the  time  the 
disaster  occurred.  If  this  was  not  testimony 
tending  to  sliow  "gross  carelessness,"  if  not 
"recklessness,"  it  is  difficult  to  say  wliat  was 
Its  Intention.  The  second  objection  ii  not 
tenable. 

We  come,  then,  to  the  consideration  of  the 
question  presented  by  the  third  exception: 
Is  a  plaintiff  in  a  case  like  this  entitled  to  re- 
cover exemplary  damages,— sometimes  called 
vindictive  or  punitive  damages, — or  Is  he  lim- 
ited to  the  damages  expressly  provided  for  in 
the  statute,  to  wit,  such  damages  as  the  Jury 
"may  think  proportioned  to  the  Injury  result- 
ing from  such  death  to  the  parties  respec- 
tively for  whom  and  for  whose  benefit  such 
action  shall  be  brought?"  It  is  not,  and  can- 
not be,  denied  that,  prior  to  the  passage  of  the 
act  of  1859  (12  St.  at  Large,  p.  825),  an  ac- 
tion of  this  kind  could  not  have  been  main- 
tained at  all,  and  no  damages  of  any  kiud 
could  have  been  recovered  by  any  person.  It 
ia  obvious,  therefore,  that  the  plaintiff  in  this 
case  derives  her  right  to  bring  this  action 
■olely  from  the  provisions  of  the  statute 
above  referred  to,  and  the  extent  and  meas- 
ure of  her  rights  must  be  determined  by  a 
proper  construction  of  those  provisions.  The 
title  of  that  act  is  as  follows:  "An  act  to  pro- 
vide for  compensation  in  damages  to  the 
families  of  persons  killed  by  the  fault  of  oth- 
era."  The  first  section  of  the  act  reads  as  fol- 
lows: "That  whenever,  after  the  passing  of 
this  act,  the  death  of  a  person  shall  be  caused 
by  the  wrongful  act  neglect,  or  default  of  an- 
other, and  the  act,  neglect,  or  default  is  such 
as  would,  if  death  had  not  ensued,  have  en- 
titled the  party  injured  to  maintain  an  action 
and  recover  damages  in  isapect  thereof,  then. 


and  in  every  such  case,  the  person  or  cor- 
poration who  would  have  been  liable,  if 
death  had  not  ensued,  shall  be  liable  to  an 
action  for  damages,  notwithstanding  the  death 
of  the  person  Injured,  although  the  death 
shall  have  been  caused  under  such  circum- 
stances as  make  the  killing  In  law  a  felony." 
The  second  section  reads  as  follows:  "That 
every  such  action  shall  be  for  the  benefit  of 
the  wife,  husband,  parent,  and  children  of  the 
person  whose  death  shall  have  been  so  caused, 
and  shall  be  brought  by,  or  in  the  name  of, 
the  executor  or  administrator  of  such  person, 
and,  in  every  such  action,  the  Jury  may  give 
such  damages  as  they  may  think  proportioned 
to  the  injury  resulting  from  such  death  to  the 
parties  respectively  for  whom  and  for  whose 
benefit  such  action  shall  be  brought,  and  the 
amount  so  recovered  shall  be  divided  among 
the  before-mentioned  parties  In  such  shares 
as  they  would  have  been  entitled  to  if  tlie  de- 
ceased had  died  Intestate,  and  the  amount  re- 
covered had  been  personal  assets  of  his  or 
her  estate,"  etc.  The  balance  of  this  sec- 
tion need  not  be  quoted,  as  we  do  not  deem  it 
pertinent  to  the  question  presented  by  this 
appeal.  The  third  section  need  not  be  copied, 
as  its  sole  purpose  seems  to  be  to  prevent  a 
double  recovery  for  the  same  injury,  as  was 
said  in  the  case  of  Price  v.  Railway  Co.,  33 
8.  C.  561,  12  S.  E.  413.  This  act  of  1858  was 
incorporated  in  the  General  Statutes  of  18S2 
as  sections  2183-2186,  inclusive,  in  substan- 
tially the  same  terms,  and  has  here  lately 
been  Incorporated  In  the  Revised  Statutes  of 
1893  as  sections  2315-2318,  inclusive,  in  like 
terms,  except  for  the  insertion  of  tlie  amend- 
ment made  by  the  act  of  1893  (21  St  at  Large, 
p.  623),  which  amendment  does  not  affect  the 
present  inquiry.  So  that  the  law  now  stands 
precisely  as  it  did  upon  the  passage  of  the 
act  of  1859,  with  the  single  addition  made  by 
the  amendment  of  1893,  to  the  clause  provid- 
ing for  the  l)eneflt  of  what  persons  the  action 
shall  be  brought,  which  amendment,  mani- 
festly, does  not  in  any  way  affect  the  pres- 
ent inquiry. 

Looking  at  the  title  of  the  act  of  1859,  it  Is 
very  manifest  that  the  intention  of  the  legis- 
lature was  "to  provide  for  compensation  In 
damages  to  the  families  of  persons  killed 
by  the  fault  of  others,"  for  it  is  so  expressly 
declared  in  the  title.  Now,  while  it  Is  true 
that  in  England  it  was  held  that  the  title  was 
no  part  of  the  statute,  and  therefore  could 
not  afford  any  light  in  the  construction  of  the 
statute,  for  the  reason  that,  under  the  practice 
there,  it  was  usually  framed  by  the  <derk  of 
the  house  In  which  it  first  passes,  after  the 
passage  of  the  bill,  yet  even  there  authori- 
ties may  be  found  holding  that  "the  title  to 
an  act,  though  no  part  of  an  act,  is  not  to  be 
wholly  disregarded  in  putting  a  construction 
upon  the  statute.  The  object  of  the  legisla- 
ture is  very  often  avowed  in  the  title  to  an 
act,  as  well  as  in  the  preamble."  Pott.  Dwar. 
St  103.    But  M  shown  by  the  notea^  tiie  rule 
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Ib  othertrlse  In  this  country,  where  the  whole 
statute.  Including  the  title  as  well  as  the  pre- 
amble (If  any),  Is  all  before  the  legislature 
•when  the  act  Is  upon  Its  passage,  and  where, 
we  may  add,  the  title  Is  not  unfrequently 
amended  before  the  bill  passes  Its  final  read- 
ing. So,  also,  It  Is  said,  in  End.  Interp.  St.  | 
08.  after  stating  the  rule  In  England:  "In'this 
country,  whilst  the  title  of  a  statute  Is  not,  in 
general,  regai-ded  as  a  part  of  the  same.  It  Is, 
novertheless,  regarded  as  a  legitimate  aid  In 
ascertaining  the  intention  of  the  legislature 
■when  the  language  and  provisions  In  the  body 
of  the  act  are  ambiguous  and  of  doubtful 
meaning  and  application."  But  we  need  not 
pursue  the  discussion  of  this  point,  as  It  haa 
been  conclusively  determined  by  one  of  our 
own  decisions,— State  v.  Stephenson,  2  Bailey, 
334.  where  It  was  distinctly  held  that  the  ti- 
tle of  a  statute  may  be  resorted  to,  as  well  as 
the  preamble,  to  aid  the  Interpretation,  even 
in  the  case  of  a  penal  statute. 

We  have,  therefore,  here,  first,  the  title 
of  the  act.  In  which  the  avowed  object  of  the 
statute  was  to  provide  compensation  In  dam- 
ages for  the  families  of  persons  killed  by 
the  fault  of  otbers;  and  next  wc  have.  In  the 
second  section  of  the  act,  language  by  which 
It  Is  distinctly  declared  what  kind  of  dam- 
ages the  Jury  may  give  In  such  cases,— "such 
damages  as  they  may  think  proportioned 
to  the  Injury  resulting  from  such  death  to 
the  parties  respectively  for  whom  and  toe 
whose  benefit  such  action  shall  be  brought"; 
and  this  necessarily  implies  compensatory 
damages,  and  not  exemplary  or  punitive  dam- 
ages, for  It  Is  Impossible  to  conceive  how 
exemplary  or  punitive  damages  could  be  "pro- 
portioned" to  the  Injury  resulting  to  the  par- 
ties Intended  to  be  benefited,  while  it  Is  very 
easy  to  see  how  compensatory  damages  could 
be  measured  and  proportioned  to  the  Injury 
sustained  by  the  parties  Intended  to  be  bene- 
fited. Compensatory  damages  and  exemplary 
or  punitive  damages  are  of  an  entirely  difter- 
ent  nature,  and  rest  upon  wholly  different 
principles.  The  former  Is  Intended  to  provide 
a  recompense  for  Injuries  sustained,  while 
the  latter  Is  Intended  only  as  a  punishment 
to  the  wrongdoer,  and  to  furnish  an  example 
to  him  and  other  wrongdoers  of  the  danger 
attending  such  wrongdoing.  Hence  It  is  very 
natural  to  find  that  the  teglslatnie,  after 
having  distinctly  declared,  In  the  title  of  the 
act,  that  their  Intention  was  to  provide  for 
compensatory  damages,  has,  in  the  body  of 
the  act,  carried  out  such  intention  by  declar- 
ing what  kind  of  damages  the  Jnry  might 
give  in  those  cases  in  which,  for  the  first 
time,  a  right  of  action  was  provided  for. 
It  seems  to  as  very  dear,  therefore,  that  tiM 
leglslatnre,  in  providing  for  a  right  of  ac- 
tion which  never  before  existed,  has  mani- 
fested, In  unmistakable  terms,  its  intention  to 
provide  that,  in  such  new  action,  compensa- 
tory damages  may  be  recovered,  and  has 
made  no  provision  for  the  recovery  of  any 
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other  kind  of  damages;  and  tliat  no  court 
has  the  power  to  amend  the  act  by  adding 
to  the  expressly  declared  Intention  of  the  leg- 
islature a  further  provision  that  in  such  an 
action  damages  other  than  compensatory 
may  be  recovered.  The  legislature  having 
said  that  the  object  of  the  act  was  to  enable 
the  sufferers  to  recover  compensation  In  dam- 
ages, the  courts  are  not  at  liberty  to  say 
that  another  kind  of  damages,  intended  aS'  a 
punishment  for  the  wrongdoer,  may  also  be 
recovered.  The  legislature  having  said  that 
Its  Object  was  compensation,  the  courts  have 
no  authority  to  say  that  Its  object  was  pun- 
ishment also.  If  the  legislature  had  Intended 
to  authorize  the  recovery  of  any  kind  of 
damages  In  this  new  action  there,  for  the  first 
time,  authorised,  it  would  have  been  very 
easy  and  moot  natural  to  have  said  so.  But 
the  legislature  did  not  so  say.  On  the  con- 
trary, after  providing.  In  the  first  section,  that 
In  a  case  like  this  "an  action  for  damages" 
might  be  brought,  it  proceeds.  In  the  next  sec- 
tion, to  provide  what  kind  of  damages  may 
be  recovered,— precisely  In  accordance  with 
the  object  of  the  act  as  expressly  declared  In 
the  title.  If  the  legislature  had  made  no 
further  provision  than  that  contained  in  the 
first  section  of  tiie  act,— authorizing  "an  ac- 
tion for  damages,"— then,  possibly,  it  might 
have  been  Inferred  that  the  intention  was 
(though  contrary  to  the  avowed  object  de- 
clared in  the  title)  to  confer  the  right  to  re 
cover  any  kind  of  damages  recoverable  in 
other  actions  of  a  similar  character.  Bat 
when,  In  the  second  section,  the  legislature 
proceeded  to  prescribe  what  kind  of  damages 
might  be  recovered,  precisely  In  accordance 
with  the  avowed  object  of  the  act,  as  ex- 
pressly declared  in  the  title,  there  is-  no 
room  for  any  such  Inference. 

It  Is  quite  true,  as  has  been  held  In  Petrle 
T.  Railway  Co.,  29  S.  0.  303,  7  S.  E.  516,  and 
affirmed  In  Strother  v.  Railway  Co.,  47  8. 
C.  37S,  25  S.  E.  272,  and  now  again  afllrmed 
in  this  case,  that  the  measure  of  damages  is 
not  the  pecuniary  loss  alone  of  the  l)enefl- 
daries  in  a  case  like  this,  but  the  Jury  may 
give  such  damages  as  they  may  think  pro- 
portioned to  the  Injury,  whether  pecuniary 
or  otherwise,  sustained  by  the  beneficiaries; 
for  it  Is  obvious  that  such  injury  may  be  far 
beyond  an^  mere  pecuniary  loss.  But  what 
this  has  to  do  with  the  question  which  we 
are  called  upon  to  dedde,  we  are  unable  to 
percdve.  The  fact  that  the  Jury,  in  deter- 
mining what  amount  of  damages  will  be  pro- 
portioned to  the  injury  resulting  to  the  bene- 
ficiaries from  the  death  of  their  relative,  are 
not  confined  to  the  consideration  of  the  pe- 
cnnlary  loss  sustained,  but  may  and  should 
consider  any  other  Injury,  whatever  may  be 
the  character,  in  ascertaining  the  proportion 
contemplated  by  the  statute,  throws  no  light 
whatever  upon  the  question  whether  the  Jury 
have  been  authorized  to  give.  In  addition  to 
the  damages  of  the  character  Just  spoken  of. 
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exemplary  damages  aa  a  punishment  to  the 
wrongdoer,  or  as  an  example  of  the  danger 
attending  such  wrongdoing. 

We  have  not  deemed  It  necessary  to  con- 
sider the  cases  cited  from  odier  states,  for  the 
reason  that  they  are  not  authority  here,  and 
for  the  further  and  more  important  reason 
that  such  decisions  were  made  under  stat- 
utes differing  from  ours,  and  therefore  afford 
no  light  la  the  construction  of  the  language 
Of  our  own  statute,  from  which  alone  are  we 
at  liberty  to  ascertain  the  Intention  of  our 
legislature.  Take,  for  instance,  the  Virginia 
statute,  by  which  the  Jury  is  authorized  to 
"award  such  damages  as  to  it  may  seem 
fair  and  Just."  The  court  there  construed 
that  language  as  authorizing  the  Jury  to 
award  exemplary  or  punitive  damages.  It  la 
Very  easy  to  conceive  of  a  case  in  which 
a  Jury  might  be  fully  warranted  in  consid- 
ering It  "fair  and  Just"  that  exemplary  or 
punitive  damages  should  be  awarded,  for 
there  may  be  a  case  in  which  the  Idlllng  was 
attended  with  such  circumstances  of  wanton' 
cruelty  aa  would  render  it  eminently  "fair 
and  Just"  that  the  slayer  should  be  mulcted 
in  very  heavy  punitive  damages,  while,  per- 
haps, the  Injury  resulting  from  his  death  to 
the  beneficiaries  might  be  comparatively 
small.  But  our  statute  contalps  no  such  lan- 
guage, and,  on  the  contrary,  as  we  have  seen, 
its  language  necessarily  Implied  that  com- 
pensatory, and  not  punitive,  damages  may  be 
awarded. 

Again,  it  is  contended  for  the  respondent 
that  the  right  of  action  conferred  upon  the 
executor  or  administrator  for  the  benefit  of 
certain  relatives  of  the  deceased  is  but  a  con- 
tinuation of  the  same  cause  of  action  which  de- 
ceased would  have  had  if  death  had  not  ensu- 
ed; and  two  cases  have  been  cited  in  support 
of  this  view,— Hooper  v.  Railway  Co.,  21  S. 
O.,  at  pages  645,  646,  and  Price  v.  Railway 
Co.,  33  S.  C,  at  page  662,  12  S.  B.  413. 
Neither  of  these  cases,  however,  decides  the 
point,  and  this,  we  understand,  was  conced- 
ed by  the  distinguished  counsel  who  cited 
them,  but  he  relies  upon  certain  language 
which  he  quotes  from  them  as  indicating  a 
view  in  accordance  with  that  for  which  he 
contends.  Whatever  may  be  the  tendency  of 
the  language  quoted  from  these  cases,  which 
It  would  be  unprofitable  now  to  discuss,  it  is 
enough  to  say  that  such  language  Is  not  au- 
thoritative, as  the  question  here  presented 
was  not  raised  or  considered  in  either  of 
those  cases;  and,  indeed,  in  the  Price  Case 
it  was  expressly  stated  that  it  was  deemed 
unnecessary  to  consider  the  question,  "for  our 
conclusion  Is  drawn  from  the  terms  of  the 
statute,  as  evidencing  the  true  intent  of  the 
legislature."  But  without  going  into  this 
question,  wlilch  lias  been  much  discussed  else- 
where, and  variously  decided,  and  assuming, 
without  deciding,  however,  that  the  right  of 
action  conferred  by  the  statute  Is  but  a  con- 
tinuation of  the  same  cause  of  action  which 
the  deceased  would  have  had  if  death  had  not 


ensued.  It  by  no  means  foUows  that  the  lef- 
islature  intended,  by  conferring  this  right  of 
action  on  the  executor  or  administrator  of 
the  deceased,  for  the  benefit  of  the  persoas 
specified,  to  give  such  executor  or  adminis- 
trator the  right  to  recover  the  same  kind  of 
damages  which  the  deceased  would  have  had. 
especially  in  view  of  the  fact  that  the  stat- 
ute has,  in  terms,  prescribed  what  kind  of 
damages  may  be  recovered;  for  It  cannot  be 
doubted  that  the  legislature,  if  so  minded, 
might  have  limited  the  amount  of  damages 
recoverable  in  such  an  action,  aa  has  been 
done  in  several  of  the  states,  and,  if  so,  do 
reason  is  perceived  why  the  legislature  might 
not  place  any  other  limit  upon  the  damages 
authorized  to  be  recovered.  The  same  may 
be  said  of  the  case  of  Reed  v.  Railway  Co., 
37  S.  C.  42,  16  S.  B.  289,  for  the  sole  ques- 
tion, so  far  aa  this  matter  Is  concerned, 
which  was  either  considered  or  decided  Ui 
that  case,  was  whether  an  action  could  lie 
maintained  by  the  administrator  of  one  who 
had  been  instantaneously  killed;  and  we  are 
unable  to  find  anything  in  the  language  used 
by  Mr.  Justice  Pope,  In  vindicating  the  con- 
clusion of  the  court,  which  indicates  even 
that  his  mind  was  ever  tamed  to  the  ques- 
tion which  we  are  now  called  upon  to  decide. 
He  was  not  called  upon  to  express  or  even  In- 
dicate any  opinion  ui>on  the  question  before 
us,  and  he  did  not  express  or  even  intimate 
any  opinion  as  to  such  question. 

After  a  very  careful  consideration  and  stod; 
of  this  case,  we  are  of  opinion  that  the  cir- 
cuit Judge  erred,  as  matter  of  law,  in  Instruct- 
ing the  Jury  that,  "if  there  was  gross  care- 
lessness or  recklessness  or  willfulness,  thai 
you  may  give  what  is  known  as  punitive  or 
smart-money  damages";  as  the  statute  wblcli 
alone  authorizes  the  bringing  of  this  action 
does  not  contemplate  or  permit  damages  of 
that  character  to  be  awarded  in  such  a  case 
as  this.  The  Judgment  of  this  court  is  that 
the  Judgment  of  the  circuit  court  be  reversed, 
and  that  the  case  be  remanded  to  that  court 
for  a  new  trial. 

6ART,  A.  3.  (dissenting).  I  cannot  concnr 
tai  the  opinion  of  Mr.  Chief  Justice  McIVER. 
as  it  seems  to  me  it  was  the  intention  of  the 
statute  under  which  this  action  was  brought 
that  the  representatives  of  a  person  Icilled  b; 
the  wrongful  act,  neglect,  or  default  of  an- 
other should  have  the  right  to  recover  any 
kind  of  damages  which  could  have  been  re- 
covered if  death  had  not  resulted  from  tlie 
wrongful  act 


(53  s.  c.  4n) 
BAUM  BROS.  V.  BOWBN  et  al. 
(Supreme  Court  of  South  OiroUna.    Oct  27, 
1888.) 

EjBOTMENT— OMTKH— QOKSTtOK  POR  JtTRT— Wni. 

1.  Where,  in  an  action  to  recover  realty, 
there  was  evidence  that  defendant  was  in  ex- 
clusive possession,  refusing  to  treat  with  plain- 
tiSs,  and  repudiating  any  rights  of  theiis.  it 
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was  a  case  for  the  iury  on  the  qnesdon  of  onst- 
er.  and  this  thongh  the  parties  proved  to  be 
tenants  in  common. 

2.  A  testator  devised  his  lands  to  bis  sons,  U 
the7  were  disposed  to  take  them  on  the  follow- 
ing t^ms:  The  lands  to  be  divided  into  as 
many  shares  as  there  were  dildren,  and  ap- 
praised: the  parts  belonging  to  his  danghters, 
''my  win  is  that  it  be  paid  over  to  them  by 
my''  sons;  If  the  sons  do  not  feel  disposed  to 
cmnply  with  such  terms,  the  whole  may  be 
sold,  and  divided  share  and  share  alilce.  An- 
other claose  provided  that  all  the  property  of 
the  danghters  "is  hereby  given  and  bequeathed 
to  them,  my  said  dau^ters,  and  at  their  re- 
spective deaths  to  the  issue  of  their  bodies." 
The  sons  decided  to  talce  the  land,  and  pay 
the  daughters  in  money,  but,  as  they  had  not 
snffldent  money  for  such  puipose,  a  piece  of 
the  land  was  given  to  one  of  the  danghters  "in 
lieu  of  her  part  of  the  estate."  Hdd,  that  the 
question  whether  the  daughter  toolt  such  por- 
tion as  payment  from  the  sons  of  her  share,  or 
as  realty,  subject  to  the  terms  of  tlie  will,  was 
for  the  jury. 

Appeal  from  common  pleas  drcult  court  of 
Kershaw  county;  J.  0.  E3ugh,  Judge. 

Action  by  Banm  Bros,  against  A.  H.  Bowra 
and  others.  There  was  a  judgment  for  de- 
fendants, and  plaintiffs  appeal.    Reversed. 

Tboa.  J.  Klrkland,  for  appellants.  J.  T. 
Hay,  for  respondents. 

JONES,  J.  This  Is  an  action  to  recover  the 
poesession  of  teal  estate.  The  appeal  Is 
from  an  order  of  nonsuit,  and  Involves  the 
construction  of  the  will  of  Charles  Bailey,  un- 
der ¥^hom  all  parties  claim.  The  relevant 
dauses  of  the  will  are  as  follows:  "And  It  is 
my  will  that,  npon  my  said  wife  ceasing  to 
be  my  widow,  either  by  death  or  marriage, 
whichever  shall  first  happen,  the  lands  or 
plantation  shall  belong  to  my  male  children 
If  they  are  disposed  to  take  it  on  the  follow- 
ing terms;  that  is  to  say:  It  is  to  be  valued 
by  three  impartial,  disinterested  men,  who 
are  good  judges,  which  the  said  amount  of 
valuation  so  decided  on  by  the  three  men  It 
Is  my  will  that  It  be  divided  Into  as  many 
shares  as  I  have  children,  and  the  parts  or 
shares  that  belong  to  my  female  children 
my  will  is  that  It  be  paid  over  to  them  by  my 
male  children;  but,  if  my  male  children  don't 
feel  disposed  to  comply  vrltta  the  above  terms, 
they  may  sell  the  whole,  and  divide  the 
wbole  between  them,  share  and  share  alike; 
and  I  do  hereby  give  the  same  to  them  after 
happening  of  either  of  those  events,— to  all 
my  children."  By  a  snbsegnent  clause  of  the 
will  the  Interests  of  the  daughters  In  his  es- 
tate were  limited  as  follows:  "All  the  prop- 
erty which  each  of  my  daughters  shall  at  any 
thne  receive  from  my  estate  shall  be  binding 
to  them,  respectively,  for  and  during  the 
term  of  their  natural  or  respective  lives,  and 
not  subject  or  liable  to  the  debts,  contracts,  or 
incumbrances  of  their  husbands,  and  the 
same  Is  hereby  given  and  bequeathed  to  them, 
my  said  daughters,  and  at  their  respective 
deaths  to  the  issue  of  their  respective  bodies." 
The  testimony  offered  by  plaintiffs  bearing 
upon  the  wiU  was  as  follows:  "The  estate  of 
Charles  Bailey  was  divided  In  pursuance  of 


will  of  Charles  Balley.  The  division  was 
made  by  appraisers,— Mr.  James  Team,  W.  D. 
Hogan,  and  J.  8.  Clond.  The  boys,  under 
the  provisions  of  the  wHl,  decided  to  take 
the  land,  and  pay  the  girls  their  share  In 
money.  The  land  was  then  divided  among 
the  boys.  But  the  boys  could  not  pay  the 
girls,  and  grave  them  part  of  the  land  as  their 
share,  and  paid  them  in  money  the  balance 
due  them.  The  boys  settled  with  some  of  the 
girls  entirely  In  land.  The  land  was  sold  to 
them  at  the  appraised  value.  The  150  acres 
of  land  now  in  question  In  this  case  was  a 
portion  we  (the  boys)  sold,  and  gave  my  sis- 
ter Lavlnia  Bowen  in  lieu  of  her  part  of  the 
estate."  Judge  Klugh's  ruling  on  the  motion 
for  nonsuit  was  as  follows:  "It  is  considered 
by  the  court  that  the  plaintiffs  do  claim  title 
through  the  said  Lavlnia  Bowen;  that  she 
did  not  take  the  lands  In  controversy  under 
the  will  of  her  father,  Charles  Bailey,  but 
that  whatever  title  she  had  was  derived  from 
her  brothers,  who  elected  to  take  the  land, 
and  pay  their  sisters  as  directed  by  the  will, 
and  who,  as  appears  from  the  testimony  of- 
fered by  plaintiffs,  did  pay  their  sisters  part- 
ly in  money  and  partly  in  land;  that  the  land 
tiierefore  stands  as  If  Lavlnia  Bowen  had 
Invested  her  money  in  it;  that,  the  money  be- 
ing personalty,  the  limitations  of  It  under  the 
will,  which  would  have  created  an  estate  In 
fee  conditional  In  her  as  to  lands,  vested  In 
her  an  absolute  estate  In  personalty;  and  the 
land,  standing  as  the  money  Invested  in  It, 
passed,  upon  her  death,  to  her  distributees, 
under  the  statute;  and  A.  H.  Bowen,  defend- 
ant, being  her  husband,  would  be  entitled  to 
an  Interest  of  one-third  therein.  It  is  there- 
fore adjudged  that  upon  the  plaintiffs'  evi- 
dence they  are  tenants  in  common  in  the  land 
In  controversy  with  A.  H.  Bowen,  defendant, 
and  therefore  cannot  maintain  an  action  in 
this  form  against  the  defendants,  and  the  mo- 
tion for  a  nonsuit  is  gn'anted." 

Appellants  contend  that  the  court  erred  In 
holding,  imder  the  will  and  testimony  adduc- 
ed, that  Mrs.  Lavlnia  Bowen  took  her  share 
of  land  as  personalty,  and  in  not  holding  that 
the  limitation  was  to  the  issue  of  the  daugh- 
ters as  purchasers.  The  testimony  showed 
that  Mrs.  Bowen  was  in  possession  of  the  land 
in  question  at  her  death,  and  that  she  left 
surviving  her  as  her  heirs  at  law  her  hus- 
band, A.  H.  Bowen,  and  four  children,  Elliott, 
Barle,  Eva,  and  Eunice.  The  testimony  fur- 
ther showed  that  plaintiffs  has  acquired  all 
the  interest  of  the  four  children  in  said  laud. 
Under  appellants'  view  that  the  four  children 
took  the  whole  land  as  purchasers  under  the 
will,  plaintiffs  were  entitled  to  recover  the 
whole  land;  under  the  view  of  the  circuit 
court,  plaintiffs  were  tenants  in  common  with 
the  defendant  Bowen,  and  could  not  main- 
tain this  action.  We  think  the  nonsuit  was 
Improper,  even  if  the  circuit  court's  construc- 
tion of  the  will  is  correct,  since,  under  that 
view,  there  was  evidence  which  entitled  .plain- 
tiffs to  go  to  the  Jury.   The  answer  of  de- 
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fendanta  was  a  genaral  denial,  the  itatote  at 
Umltatlona,  and  the  presumption  from  20 
yean'  possession.  There  was. evidence  tend- 
tais  to  show  that  defendant  Bowen  was  In 
ezcluslye  possession  of  the  land,  that  he  re- 
fused to  treat  with  plaintlfTs  In  reference  to 
the  land,  and  repudiated  any  rights  therein 
OD  the  part  of  plaJntlfCa  This  tended  to  show 
ouster.  A  tenant  in  common  may  bring  a 
possessory  action  toe  land  against  her  co-ten- 
ant In  case  of  an  ouster.  This  rule  Is  recog- 
nised In  Martin  t.  Quattlebam,  3  McCord, 
206,  cited  by  respondents  to  sustain  the  ruling 
of  the  circuit  court  See,  also,  Taylor  t. 
Stockdale,  Id.  802;  Harrln  t.  Hodge,  Dud. 
(S.  C.)  23.  In  such  case,  of  course,  the  recoY- 
ery  Is  for  the  nndlylded  share  of  the  ousted 
co-tenant  But  we  also  think  the  nonsuit  was 
improper  because  there  was  some  evidence 
tending  to  show  that  Mrs.  Lavlnla  Bowen  re- 
ceived the  land  In  question  as  her  share  of 
the  land  devised,  In  which  case  the  limita- 
tion to  the  issue  of  her  body  would  apply. 
The  testimony  was  not  so  wholly  one  way  as 
to  warrant  the  conclusion,  on  a  motion  for 
nonsuit  that  Mrs.  Bowen  bought  the  land 
from  the  sons  of  the  testator,  and  paid  for  it 
with  money  coming  to  her  under  the  wllL  It 
Should  have  been  left  to  the  jury  to  deter- 
mine, under  proper  Instructions,  whether  Mrs. 
Bowen  really  bought  the  land  from  the  sons 
of  the  testator,  or  whether  she  merely  re- 
ceived it  imder  the  will  as  her  share  of  the 
devised  land.  U  the  former,  plalntlfts,  on 
proof  of  ouster,  would  be  entitled  to  recover 
their  undivided  two-thirds  Interest  In  the 
land  as  tenants  in  common  with  the  defend- 
ant Bowen;  If  the  latter,  plaintiffs,  otherwise 
establishing  their  case,  would  be  entitled  to 
recover  the  whole  land.  Under  our  construc- 
tion of  the  will,  the  land  of  the  testator  was 
devised  to  all  his  children,  share  and  share 
alllce,  with  the  right  of  election  to  the  sons 
to  talce  the  whole  land  on  certain  specified 
terms  or  conditions,  viz.  to  cause  an  appoint- 
ment thereof  by  disinterested  and  competent 
men,  and  to  pay  over  to  the  daughters  their 
share  of  the  appraised  value  In  money.  This, 
we  think,  Is  dear  from  the  language  of  the 
will,  which  we  again  quote.  The  words  In 
brackets  and  the  italics  are  ours,  put  In  to  in- 
dicate our  construction:  "•  •  •  The  lands 
or  plantation  gliall  belong  to  my  male  chil- 
dren if  they  are  disposed  to  take  It  on  the 
following  terms:  [Then  follow  the  terms, — 
impartial  appraisement,  and  payment  over  to 
the  daughters  of  their  share  of  the  appraised 
value];  But  If  my  male  children  don't  feel 
disposed  to  comply  with  the  above  terms,  they 
may  sell  the  whole,  and  divide  the  whole 
[land,  or  its  proceeds  if  sold]  between  them 
[all  the  children]  share  and  share  alike;  and  I 
do  hereby  give  the  same  [the  whole  land]  to 
them  [all  the  children]  after  the  happening 
of  either  of  those  events  [the  death  or  mar- 
riage of  the  testator's  wife],— to  all  my  chil- 
dren." The  words,  "they  may  sell  the  whole, 
and  divide  the  whole,"  do  not  Indicate  a  be- 


quest of  money  to  the  danghtera,  bat  a  par- 
tition of  the  land  in  kind,  or  its  proceeds  if 
sold.  The  last  clause  above  quoted  clearly 
shows  a  devise  of  the  whole  land  to  aU  tlie 
children  on  the  death  or  marriage  of  the  tes- 
tator's wife,  and  may  be  property  read  as 
preceding  the  clause  providing  the  terms  upon 
which  the  sons  might  take  the  whole  land. 
These  terms  clearly  were  not  a  mere  dlqxMi- 
tion  to  take  the  whole  land,  and  to  pay  the 
daughters  their  share  of  the  appraised  value 
In  money  if  they  could,  but  meant  an  on- 
dianged  election  to  take  the  whole  land,  and 
also  the  payment  to  the  daughters  of  their 
share  of  the  appraised  value.  Whether,  then, 
the  daughters  took  money  instead  of  land,  un- 
der the  will,  deprads  upon  whether  the  evi- 
dence shows  a  compliance  by  the  sons  with 
the  terms  and  conditions  upon  which  the 
sons  had  the  option  of  taldng  the  whole  land. 
To  warrant  the  circuit  Judge,  on  a  motion  for 
nonsuit,  to  say  that  those  terms  have  been 
complied  with,  the  evidence  should  not  admit 
of  any  other  view.  Now,  It  is  true  there 
was  evidence  that  the  boys  decided  to  take 
the  whole  land,  and  pay  the  girls  their  share 
In  money,  and  that  the  sons  divided  the  land 
among  themselves,  but  there  was  also  evi- 
dence tending  to  show  that  this  plan  fdi 
through,  as  the  boys  were  unable  to  pay  the 
girls  their  share  in  money.  So  far  as  Mrs. 
Bowen  Is  concerned,  the  testimony  was  that 
the  land  In  question  was  a  portion  sold  or 
given  to  her  "In  Ueu  of  her  part  of  the  es- 
tate." There  was  no  evidence  that  Mrs.  Bow- 
en took  any  deed  of  conveyance  from  the 
sons,  which  would  seem  to  have  been  proper 
and  natnral  if  the  parties  regarded  the  title 
to  the  whole  land  as  having  vested  in  tli« 
sons  under  the  win.  It  may  be  conceded  Uiat 
if  the  sons  elected  to  take  the  whole  land, 
and  the  daughters  really  accepted  the  sons 
as  their  debtors  to  the  amount  of  their  sliare 
of  the  appraised  value,  and  then  took  as  pur- 
chasers from  the  sons  a  part  of  the  devised 
lands  In  payment  of  this  Indebtedness,  then 
there  was  practically  a  compliance  by  the 
sons  with  the  terms  upon  which  title  to  the 
wh<de  land  should  belong  to  them.  But  the 
evidence  to  this  end  was  not  so  condnslve  as 
to  take  the  case  from  the  Jury  by  nonsuit. 
The  judgment  of  nonsuit  is  reversed,  and  tiie 
case  remanded  for  trial. 

POPE^  J.   I  concur  la  the  result 

OABY,  A.  J.  I  concur  in  the  result,  as, 
there  being  some  evidence  of  ouster,  the  case 
should  have  been  submitted  to  the  Jury. 

McIVER,  C.  J.  I  concur  in  the  result  only- 
See  separate  opinion  herewith  filed. 

McIVBB,  a  J.  I  concur  in  the  result,  be- 
cause there  was  some  evidence  from  wlilcb 
the  jury  might  Infer  that  there  was  ouster. 
But  I  am  not  prepared  to  assent  to  the  view 
presented  as  to  the  construction  of  the  will  of 
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Charles  BaUey.  It  wema  to  me  that  Lavlnla 
Bowen  did  not  take  h«c  title  to  the  land  la 
dispute  tmder  Bailey's  wiU,  but  tbat  she  took 
Kich  tlQe  practically  by  porchase  firom  her 
brothers.  The  sons  certainly  elected  to  take 
the  land,  as  they  were  allowed  by  the  will 
to  do,  at  a  valuation  to  be  made  by  apprais- 
ers, and  to  pay  their  sisters  their  shares,  In 
money,  of  such  valuation,  for  the  ondispnted 
testimony  is:  "The  boys,  mider  the  proTi- 
alons  of  the  win.  decided  to  take  the  land, 
and  pay  the  girls  their  shares  in  money. 
The  land  tmu  then  divided  among  the  boys." 
(Italics  mine.)  What,  therefore,  Mn.  Bowen 
took  nnder  the  will  was  money,  not  land;  and. 
If  80,  it  is  conceded  that  she  took  the  money 
as  her  absolute  property,  not  subject  to  any 
limitations  over  to  her  children.  Hence  the 
land  which  she  acQuired  from  her  brothers  in 
payment  of  their  debt  to  her  she  held  as  her 
absolute  estate,  which,  upon  her  death  in- 
testate, descended  to  her  heirs  at  law,  of 
whom  her  husband  was  one.  The  fact  tbat 
the  sons,  after  their  election  to  take  the  land, 
— «fter  the  land  was  divided  among  the  boys, 
—found  that  they  were  unable  to  pay  the 
amount  due  their  sisters  In  money,  and  were 
compelled  to  pay  them,  in  whole  or  in  part, 
In  land,  eaimot  affect  the  questUm,  for,  prac- 
tically. It  was  the  same  as  if  the  sons  bad 
sold  to  a  third  person  so  much  land  as  was 
necessary  to  raise  the  amount  due  their  si*; 
ters,  and  paid  the  proceeds  of  such  sale  to 
their  sisters  In  money;  and  that  the  sisters 
chose  to  accept  payment  of  what  was  due 
them  in  land  instead  of  money  caimot  affect 
the  question,  as  it  would  be  the  same,  in  ef- 
fect, as  if  the  Bisters  had  been  paid  in  money, 
and  Invested  such  money  1b  the  land.  Ac- 
cording to  my  view  of  the  terms  of  the  will, 
there  was  no  devise  of  land  to  the  daughters 
in  any  event.  The  testator  manifestly  in- 
tended that  hiB  sons  should  have  tlie  wh<^ 
of  the  land  if  they  were  willing  to  take  tb6. 
same  at  a  valuation  to  be  fixed  by  apprais- 
ers, and  that  the  amount  of  such  valuation 
should  be  equally  divided  among  all  of  his 
children;  the  sons  paying  to  the  daughters 
their  shares  in  money.  But  if  the  sons  did. 
not  choose  so  to  take  the  land,  then  the  sons 
were  empowered  to  sell  the  same,— that  is, 
the  land,— and  the  proceeds  of  Buch  sale  were 
to  be  divided  among  all  the  children,  daugh- 
ters as  well  as  sons,  share  and  share  alike. 
Bo  that  in  no  event  was  there  any  devise 
of  land  to  the  daughters. 

(54  8.  C.  127) 

GAKBETT  et  al.  v.  WEIXBBRG  et  al.' 

(Supreme  Court  ot  South  Carolina.     Oct.  28, 

188&) 

PABTITIOK— TllXB  —  EVIDBNOB  —  SSOONDAKT  Evi- 
DBNCB— ADVEBSbFoSSESSIOS— DeETIS— ImPKACB- 

mbnt—Jfkors—Qoalifications— Objections. 

1.  Where  an  order  appointing  a  Kuardian 
ad  litem  is  shown  to  have  been  aisrned  by  the 
clerk,  with  the  seal  of  the  court  attached,  and 
there  Is  testimony  tending  to  show  that  a  pe- 

K  Bdiearing  pending. 


tltiaa  had  been  filed,  although,  after  search, 
it  conid  not  be  found,  the  order  Is  admiaaibls 
in  evidence. 

Z.  Objections  to  evidence  on  the  grounds  ot 
incompetency  cannot.be  raised  for  the  first 
time  on  the  third  trial  of  the  case. 

8.  A  Btenographer'B  notes  of  the  testimony 
at  a  former  trial  is  not  the  best  evidence,  so 
as  to  exclude  the  testimony  of  an  attorney  in 
the  case  as  to  what  witnesses  since  deceased 
had  testified. 

4.  Incompetent  testimony  offered  at  a  new 
trial  shonla  be  ruled  out  on  objection,  although 
It  was  received  at  the  former  trial  without  ob- 
jection. 

6.  A  grantor,  after  conveying  land  with  tM 
covenant  of  warranty,  cannot  impeach  the  ti- 
tle conveyed  by  testimony  that  he  had  title  to 
only  one-third  intercEt  in  the  land. 

6.  As  statements  in  the  certificate  to  a  deed, 
to  the  effect  that  the  wife,  who  joins  with  her 
husband  in  its  execution,  releases  her  rights 
of  dower  and  of  inheritance  as  widow  of  a  for- 
mer husband  in  the  land  conveyed,  cannot  lim- 
it the  express  words  of  the  deed  purporting  to 
convey  the  entire  title  in  fee  to  the  land  de- 
Bcribed,  such  certificate  is  insufficient  to  show 
that  slie  acquired  the  land  from  her  former 
husband. 

7.  Where  plaintiffs  sue  to  establish  their  title 
to  an  interest  in  land  by  showing  adverse  pos- 
session by  their  ancestor,  and  also  by  showing 
that  both  plaintiflb  and  defendants  claim  from 
the  same  cnmmon  title,  an  order  excluding  evi- 
dence tending  to  show  that  there  had  been  no 
notorious  adverse  possession,  is  harmless  er- 
ror, where  the  judge  indicated,  in  refusing  a 
new  trial,  that  the  adverse  possession  had  not 
been  established,  and  that,  if  that  was  the 
only  ground  for  plaintiSs'  claim,  defendants 
would  have  been  granted  a  new  trial. 

8.  Plaintiffs,  claJming  title  to  land  through 
their  ancestor,  introduced  a  deed  showing  an 
absolute  conveyance  between  other  parties. 
Plaintiffs  made  no  claim  under  such  deed,  and 
it  did  not  show  Iiow  the  grantors  therein  ob- 
tained title.  HM  that,  as  such  deed  did  not 
show  that  such  grantors'  title  was  superior  to 
plaintiffs',  they  did  not  thereby  prove  title  out 
of  themselves,  so  as  to  entitle  defendant  to  an 
order  of  nonsuit. 

9.  Right  to  serve  as  a  Juror  is  not  a  vested- 
right,  and  therefore  Const  art.  K,  i  22.  and 
Id.  art.  2,  §  6,  providing  that  persons  convict- 
ed of  larceny  snail  be  disqualified,  applies  to 
persons  convicted  before  the  coostitntion  was 
passed. 

10.  Under  Bev,  St.  1883,  H  2377,  2379,  pro- 
viding that  all  people  entitled  to  vote  shall  be 
liable  to  jury  service  except  that,  where  the 
name  of  a  person  convicted  of  "any  scandalous 
ci'ime  is  placed  in  the  jury  box,  it  shall  be 
withdrawn  and  not  returned  as  a  juror,"  one 
convicted  of  larceny  is  disqualified. 

11.  A  verdict  rendered  by  a  jury,  one  of  whom 
is  disqualified  to  serve  on  account  of  having 
bean -convicted  of  larceny,  is  void. 

12.  Under  Rev.  St.  1S03.  8  2406,  which  pro- 
vides that,  if  any  party  knows  of  any  objec- 
tion to  a  Juror  in  season  to  propose  it  before 
trial,  and  omits  to  do  so,  he  shall  not  after- 
wards be  permitted  to  do  so  unless  by  Jeave 
of  court,  an  objection  that  a  juror  is  disqunli- 
fied  because  convicted  of  larceny  may  be  ma'ie 
after  verdict,  if  not  discovered  before,  although 
Rev.  St.  1S03,  i  2407,  provides  that  "no  irreg- 
ularity in  any  writ  of  venire  facias,  or  in 
drawing,  summoning,  returning  or  euipanel- 
ling  of  juries  shall  be  sufficient  to  set  aside 
the  verdict,  unless  the  party  malting  the  objec- 
tion was  injured  by  the  irregularity  or  unless 
the  objection  was  made  before  the  returning  ot 
the  verdict." 

Appeal  from  common  pleas  circuit  court  of 
Sumter  county;  I.  D.  Wither^oon,  Judge. 
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Bill  for  partition  by  John  A.  Garrett  and 
others  against  Rosa  Weinberg  and  another. 
Judgment  for  plaintiffs,  and  defendants  ap- 
peal   Reyersed. 

Lee  &  Moise,  for  appellants.  A.  Brooks 
Stuckey  and  Tbomafl  S.  Moorman,  for  respond- 
ents. 

McH'^ER,  C.  J.  This  case  having  been  be- 
fore this  court  on  three  previous  occasions, 
it  is  not  deemed  necessary  to  make  any  full 
statement  of  the  case,  as  that  may  be  obtain- 
ed from  the  former  appeals,  which  trill  be 
found  reported  In  43  S.  C.  36,  20  S.  E.  756;  48 
S.  C.  28,  26  S.  B.  8;  and  60  S.  C.  310,  27  S.  B. 
770.  It  Is  only  necessary  now  to  state  that 
the  plaintiffs,  recognizing  the  title  of  the  de- 
fendants to  one  undivided  half  of  the  land  in 
dispute,  which  is'  now  In  the  possession  of 
the  defendants,  claim  title  to  the  other  undi- 
vided half,  and  seek  by  this  action  to  estab- 
lish such  title  for  the  purpose  of  obtaining 
partition  of  the  land.  The  plalntifTs  base 
their  claim  of  title  upon  the  allegation  that 
the  land  in  question  originally  belonged  to 
one  Thomas  Garrett,  who  died  intestate  on 

the day  of  November,  1865,  leaving  as 

bis  heirs  at  law  his  widow,  Elizabeth,  who 
subsequently  intermarried  with  one  John  S. 
Moore,  and  his  children  named  in  the  com- 
plaint; and  the  plaintiffs  are  the  children  who 
survived  at  the  time  of  the  commencement 
of  this  action,  together  with  the  descendants 
of  those  who  had  previously  died.  The  plain- 
tiffs  did  not  undertake  to  trace  their  title  back 
to  a  grant  from  the  state,  but  endeavored  to 
establish  their  title  by  offering  evidence  to 
show  that  their  ancestor,  Thomas  Garrett,  for 
more  than  20  years  prior  to  his  death,  had 
been  in  notorious  adverse  possession  of  the 
land,  from  which  they  claimed  that  a  grant 
from  the  state  would  be  presumed;  second, 
by  undertaking  to  show  that  both  plaintiffB 
and  defendants  claimed  from  Thomas  Gar- 
rett as  a  common  source  of  title,  which  super- 
seded the  necessity  for  going  back  to  a  grant 
from  the  state.  This  question  of  title  was 
tried  before  bda  honor.  Judge  Witherspoon, 
and  a  Jury,  who  rendered  a  verdict  in  favor 
of  plaintiffs.  A  motion  of  new  trial  was 
made  on  the  minutes,  upon  grounds  which 
wni  be  hereinafter  stated,  which,  being  re- 
fused. Judgment  was  entered  upon  the  ver- 
dict From  this  Judgment,  as  well  as  from 
the  order  refusing  a  new  trial,  defendants 
appeal  upon  the  several  grounds  set  out  in  the 
record.  The  exceptions  Impute  error  to  the 
circuit  Judge— First,  In  hla  rulings  as  to  the 
admissibility  of  testimony;  second.  In  reftu- 
ing  the  motion  for  a  nonsuit;  tlilrd,  in  his 
charge  to  the  Jury;  fonrtta,  in  refusing  the 
motion  for  a  new  trial. 

The  first  specification  of  error  as  to  fbe  ad- 
missibility of  testimony  Is  in  receiving  in  evi- 
dence the  order  of  Graham,  clerk,  appointing 
a  guardian  ad  litem  for  one  of  the  infant 
plaintiffs,  when  It  did  not  appear  that  any  pe- 


tition had  ever  been  filed  or  recjrded.  The 
order  In  question  was  shown  to  have  been 
signed  by  the  clerk  with  the  seal  of  the  court 
attached,  and  there  was  testimony  tending 
to  show  that  the  petition  Iiad  been  filed, 
though,  after  search,  it  could  not  be  found. 
This,  we  think,  was  sufficient,  in  view  of  the 
testimony,  as  to  the  condition  of  the  office. 
Besides,  it  seems  to  us  that  this  objection, 
made  for  the  first  dme  after  several  trials  of 
the  case,  came  too  late.  The  first  exception 
Is  overruled. 
The  next  specification  of  error  Is  in  allowing 

A.  B.  Stuckey,  Esq.,  to  testify  as  to  wliat  two 
deceased  witnesses  testified  at  a  former  trial: 
the  claim  being  that  the  stenographer's  notes 
were  the  best  evidence.  This  matter  Is  dis- 
posed of  by  what  was  said  In  Brice  v.  Miller, 
86  &  C,  at  page  649,  15  &  K  272.  But  whUe 
we  hold  that  there  was  no  error  in  allowing 
Mr.  Stuckey,  who  was  one  of  the  counsel  for 
plaintiffs,  and  therefore  to  be  presnmed  to 
have  taken  particular  notice  of  what  occur* 
red,  to  testify  as  to  what  deceased  witness 
had  testified  to  at  a  former  trial,  provided 
such  testimony  is  competent,  yet  we  cannot 
hold  that  Incompetent  testimony  can  thns  be 
injected  Into  a  case.  If  Mrs.  Moore,  for  ex- 
ample, had  t)een  alive  at  the  trial  which  Is 
now  under  review,  and  had  offered  to  testify 
as  Mr.  Stuckey  says  she  did,  and  her  testi- 
mony liad  been  ruled  out  as  incompetent  sure- 
ly there  would  be  error  in  allowing  Mr.  Stuck- 
ey to  reproduce  this  Incompetent  testimony, 
whether  such  testimony  had  been  objected 
to  or  not;  for,  when  a  new  trial  la  ordered  in 
a  case,  it  must  be  treated  as  if  there  had  been 
no  previous  trial,  so  far  as  this  matter  Is 
concerned;  and  hence,  if  incompetent  testimo- 
ny Is  offered  upon  the  new  trial,  it  must  be 
ruled  out  if  objected  to,  even  though  it  had 
been  received  without  objection  at  the  pre- 
vious trial  But  as  a  matter  of  fact  it  seems 
that  Mr.  Stuckey  admits  that  tliis  testimony 
of  Mrs.  Moore  was  objected  to  at  the  former 
trial,  and,  though  let  In  by  die  circuit  court 
the  question  of  its  competency  was  never 
passed  upon  by  the  supreme  court  for  tlie 
obvious  reason  that  the  previous  Judgment 
was  in  favor  of  defendants,  and  hence  there 
was  no  occasion  for  them  to  appeaL  So  that 
the  question  as  to  the  competency  of  the  tes- 
timony of  Mrs.  Moore,  as  reproduced  by  Bfr. 
Stuckey,  la  for  the  first  time  presented  for 
the  consideration  of  this  court  In  view  of 
the  fact  that  the  plaintiffs  Introduced  a  deed 
from  John  S.  Moore  and  Elizabeth  Moore  to 

B.  W.  Molse,  Esq.,  conveying  to  him  the 
whole  of  the  land,  with  full  covenant  of  war- 
ranty, without  anything  whatever  on  the 
face  of  the  deed  indicating  that  anything  less 
than  the  entire  interest  in  the  land  was  in- 
tended to  be  conveyed,  and  Mr.  Molse  bad 
gone  into  possession  under  that  deed,  it  sure- 
ly would  not  be  competent  for  either  John 
S.  Moore  or  Elizabeth  Moore,  after  they  Iiad 
thus  parted  with  the  title  to  and  the  posses- 
sion of  tlie  land,  to  give  evidence  in  dlspar- 
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agement  of  the  title  wblch  they  had  conyeyed 
to  Molse.  The  rule  is  well  settled  that  the 
declarations  of  a  grantor,  made  after  he  has 
parted  with  the  possession  of  the  thing  sold, 
la  disparagement  of  his  title,  are  not  com- 
petent against  his  grantee,  or  those  claiming 
under  him.  Kittles  v.  Kittles,  4  Rich.  Law, 
422;  Ren  wick  v.  Renwick,  S  Rich.  Law,  50; 
Hobbs  T.  Beard,  43  S.  C.  870.  21  S.  B.  SOS. 
Upon  the  same  principle,  a  grantor,  after 
conveying  land  with  full  covenant  warranty, 
should  not  be  heard  as  a  witness  to  Impeach, 
disparage,  or  restrict  the  title  which  he  has, 
by  his  solemn  deed,  conveyed.  It  seems  to 
ns,  therefore,  that  there  was  error  on  the  part 
of  the  circuit  Judge  in  receiving  the  testimony 
of  John  S.  Moore  tending  to  contradict  bis 
deed,  by  showing  that,  while  he  bad  convey- 
ed the  entire  Interest  In  the  land  to  Mr.  Moise, 
he  was  only  entitled  to,  and  only  had  a  right 
to  convey,  aa  undivided  one-third  interest 
For  a  similar  reason  the  testimony  of  Mrs. 
Moore  to  the  same  effect  as  reproduced  by 
Mr.  Stuckey  was  likewise  incompetent  If  it 
should  be  said  that  the  certificates  Indorsed 
on  the  deed,  whereby  Mrs.  Moore  purported  to 
release  ber  dower  and  her  estate  of  Inherit- 
ance, were  sufficient  to  show  that  she  ao- 
gulred  her  Interest  in  the  land  as  the  widow 
and  heir  at  law  of  Thomas  Garrett,  the  an- 
swer will  be  found  In  what  was  well  said 
by  Mr.  Justice  Gary  in  determining  the  for- 
mer appeal  in  this  case  (48  S.  0.,  at  page  42, 
26  S.  B.  17),  'The  certlflcates  aforesaid  can- 
not have  the  effect  of  contradicting  the  plain, 
express  words  of  the  deed."  The  exceptions 
complaining  of  error  in  admitting  the  testi- 
mony of  John  S.  Moore,  and  that  of  Mrs. 
Moore  as  reproduced  by  Mr.  Stuckey,  above 
referred  to,  must  be  sustained. 

The  next  specification  of  error  in  the  rul- 
ings of  the  circuit  Judge  as  to  the  admissi- 
bility of  evidence  is  in  refusing  to  allow  the 
witnesses  Tlndall  and  Winkles  to  testify  as  to 
the  common  reputation  in  the  neighborhood 
as  to  whether  Thomas  Garrett  was  holding 
any  property  as  his  own  at  the  time  of  his 
death.  Inasmuch  as  the  plaintiffs  attempted 
to  establish  title  In  Thomas  Garrett  by  ad- 
verse possession,  wblch,  to  be  effective,  must 
be  open  and  notorious,  it  would  seem  that  the 
testimony  objected  to  was  relevant  as  to  the 
point  of  notoriety;  but  as  the  circuit  Judge 
says,  in  his  order  refusing  the  motion  for  a 
retrial,  "I  do  not  think  that  the  verdict  of 
the  Jury  can  be  sustained  upon  the  ground 
of  such  adverse  possession  by  Thomas  Gar- 
rett from  which  a  grant  of  the  land  would 
be  presumed,"  this  error,  if  error  it  be,  would 
seem  to  be  harmless,  for  the  Inference  Is  that 
if  the  plaintiffs'  case  rested  only  on  such  ad- 
verse possession,  he  would  have  granted  a 
new  trial.  The  only  other  stipulation  as  to 
this  point  is  that  mentioned  in  the  fifth  excep- 
tion. The  record  excluded  was  manifestly 
res  inter  alios  acta,  and  was,  therefore,  in- 
competent We  are  unable  to  perceive  such 
a  connection  with  the  matters  here  in  issue 


aa  would  bring  It  within  the  exception  to  tbe 
general  role.  This  exception  must  therefore, 
be  overruled. 

The  next  Inquiry  is  whether  there  was  er- 
ror in  refusing  the  motion  for  a  nonsuit  upon 
the  ground  that  tbe  plaintiffs,  by  Introducing 
tbe  deed  from  John  S.  Moore  and  Elizabeth 
Moore  to  B.  W.  Molse,  had  thereby  proved 
title  out  of  themselves.  We  are  not  prepared 
to  accept  that  view.  The  plaintiffs  claimed 
title  as  heirs  of  Thomas  Garrett  and  made 
no  claim  of  title  through  or  under  that  deed, 
or  through  the  grantors  named  therein.  It 
did  not  appear  from  the  face  of  the  deed,  or 
from  any  other  competent  evidence,  how  or 
when  John  S.  Moore  and  Elizabeth  Moore 
acquired  the  title  to  the  land  which  they  un- 
dertook to  convey  to  Molse,  under  whom  tbe 
defendants  claimed;  and  hence,  while  It  did 
not  serve  the  purpose  for  which  it  was  In- 
troduced,—to  show  that  both  parties  claim- 
ed from  a  common  source, — it  likewise  did 
not  show  that  the  title  of  John  S.  and  Eliza- 
beth Moore  was  superior  to  that  of  Thomas 
Garrett  under  whom  the  plaintiffs  claimed 
as  heirs  at  law.  Consequently,  if  the  plain- 
tiffs offered  any  evidence  tending  to  show 
that  the  title  was  In  Thomas  Garrett  either 
by  adverse  possession  or  otherwise,  in  the 
absence  of  any  evidence  that  the  title  had 
ever  passed  out  of  blm,  they  would  be  enti- 
tled to  go  to  the  Jury  on  such  evidence.  The 
plaintiffs  certainly  did  offer  some  evidence 
of  title  by  adverse  possession  In  Thomas  Gar- 
rett, which,  though  conflicting,  it  was  for  tbe 
Jury  to  pass  upon.  There  was  no  error  in 
refusing  the  motion  for  nonsuit. 

Our  next  Inquiry  is  whether  the  several  ex- 
ceptions imputing  error  to  tbe  circuit  Judge 
In  charging  on  the  facts  are  well  founded. 
We  have  carefully  considered  these  excep- 
tions In  connection  with  the  charge  of  tbe 
Judge,  and  deem  It  sufficient  to  say  that  we 
do  not  think  that  any  of  them  can  be  sus- 
tained, as  we  do  not  see  that  It  would  serve 
any  useful  purpose  to  consider  them  in  de- 
tail. 

It  only  remains  to  consider  the  exceptions 
to  the  order  refusing  a  new  trial.  Some  of 
the  points  raised  by  these  exceptions  have  al- 
ready been  disposed  of,  and  will  not  again 
be  considered.  Indeed,  tbe  exceptions  raise 
but  two  points  which  seem  to  require  fur- 
ther consideration:  First  as  to  whether 
there  was  any  competent  evidence  that  the 
parties  claimed  from  a  common  source  of 
title;  second,  whether  there  was  error  in  rul- 
ing as  to  the  disqualification  of  the  Juror  J. 
L.  Ardls.  The  circuit  Judge,  in  his  order  re- 
fusing the  motion  for  a  new  trial,  used  this 
language:  "I  do  not  think  that  the  verdict 
,  of  the  Jury  can  t>e  sustained  upon  the  ground 
of  such  adverse  possession  by  Thomas  Gar- 
rett from  which  a  grant  to  the  land  would  be 
presumed,  but  I  conclude  that  the  evidence 
as  to  a  common  source  of  title  was  sufficient 
to  support  the  verdict  and  I  cannot  grant  a 
new  trial  on  the  ground  last  above  mention- 
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ed."  From  this  It  Is  apparent  that  the  circuit 
Judge  based  his  refusal  of  the  motion  for  a 
new  trial  solely  upon  the  ground  that  the 
evidence  was  sufllcient  to  show  that  both 
parties  claimed  from  a  common  source  of 
title;  and  If,  as  we  have  seen,  the  evidence 
upon  which  he  relied  to  support  his  conclu- 
sion was  incompetent,  then  there  was  error  of 
law  In  refusing  the  motion  for  a  new  trial. 
The  deed  from  John  S.  Moore  and  Elizabeth 
Moore  to  B.  W.  Moise,  introduced  by  plain- 
tiffs for  the  avowed  purpose  of  showing  a 
common  source  of  title,  certainly  did  not 
show,  or  even  tend  to  show,  that  the  defend- 
ants claimed  under  Thomas  Garrett.  On  the 
contrary.  It  only  showed  that  the  defendants 
claimed  under  John  S.  Moore  and  Elizabeth 
Moore,  and  certainly  the  plaintiffs  did  not 
claim  under  those  persons,  for  they  claimed 
under  Thomas  Garrett,  whose  name  Is  not 
mentioned,  or  In  any  way  alluded  to.  In  that 
deed.  So  that  the  only  evidence  to  support 
the  conclusion  of  the  circuit  Judge  must  be 
found  In  the  testimony  of  John  S.  Moore  and 
Elizabeth  Moore,  which,  as  we  have  seen,  was 
Incompetent  Upon  this  ground,  therefore, 
there  was  error  of  law  In  refusing  the  motion 
for  a  new  trial. 

It  only  remains  to  consider  whether  there 
was  error  In  refusing  the  motion  for  a  new 
trial  upon  the  ground  of  the  disqualification 
of  the  Juror  James  L.  Ardis,  who  sat  on  the 
trial  of  this  case.  The  undisputed  fact  is  that 
Ardis  was  convicted  of  larceny  in  May,  1871, 
and  sentenced  to  confinement  in  the  peni- 
tentiary for  the  term  of  10  months,  and  there 
was  no  pretense  that  he  had  ever  been  par- 
doned. The  circuit  Judge  finds  as  a  fact  "that 
none  of  the  parties  to  this  action  or  their 
respective  counsel  had  knowledge  of  the  con- 
viction of  Ardis  during  the  trial  of  the  case." 
These  facts  must  be  accepted  as  true,  for  the 
former  Is  not  only  fully  established  by  the 
record  of  the  conviction  of  Ardis,  but  was 
also  undisputed;  while  the  latter  was  not 
only  found  by  the  drcolt  Judge,  but  his  find- 
ing Is  fully  sustained  by  the  evidence  ad- 
duced. Upon  these  facts  two  questions  of  law 
arise:  First,  whether  J.  i>.  Ardis  was  dis- 
qualified to  sit  as  a  Juror;  second.  If  so,  does 
the  fact  that  he  was  one  of  the  Jurors  who 
rendered  the  verdict  In  this  case  entitle  the 
defendants  to  a  new  trial?  As  to  the  first 
question,  there  can  be  no  doubt  that  Ardis 
was  disqualified,  under  the  express  provisions 
of  the  present  constitution,  which  had  gone 
Into  efTect  before  the  trial,  which  took  place 
In  October,  1807.  In  section  22  of  article  B 
of  the  present  oonsUtatlon  we  find  the  follow- 
ing provision:  '^The  petit  Jury  of  the  clr- 
cnlt  courts  shall  consist  of  twelve  men^  all 
of  whom  must  agree  to  a  verdict  In  order  to> 
render  the  same.  Each  Juror  must  be  a  quali- 
fied elector  under  the  provisions  of  this  con- 
stitution, between  the  ages  of  twenty-one  and 
sixty-flve  years,  and  of  good  moral  character." 
And  In  section  6  of  article  2  It  Is  declared 
that:    "The  foUqwIng  persons  are  disquali- 


fied from  being  registered  or  voting:  Birst. 
Persons  convicted  of  •  •  •  larceny."  It  Is 
clear,  therefore,  that  the  Juror  In  questioa. 
not  being  a  qualified  elector,  was  disquali- 
fied to  sit  as  a  Juror.  It  is  contended,  how- 
ever, that  inasmuch  as  the  Juror  was  con- 
victed of  larceny  In  1871,— long  prior  to  the 
adoption  of  the  present  constitution,— at  a 
time  when.  It  Is  claimed,  such  conviction  did 
not  disqualify  him  from  serving  as  a  Juror, 
he  could  not  be  disqualified  by  any  subse- 
quent legislation,  either  constitutional  or  stat- 
utory, as  such  legislation  would  be  ex  post 
facto,  and  therefore  void,  under  the  provisions 
of  the  constitution  of  the  United  States.  In 
the  first  place,  we  are  not  prepared  to  admit 
that  Ardis  was  qualified  to  sit  as  a  Juror, 
even  under  the  law  as  it  stood  at  the  time  of 
his  conviction,  for  the  reasons  that  will  be 
presently  stated;  and.  In  the  second  place, 
we  are  of  opinion  that  the  qualifications  of 
an  elector,  and,  as  a  consequence,  the  qualifi- 
cations of  a  Juror,  may,  at  any  time,  be 
changed  by  the  sovereign  power  of  the  state, 
—the  people,— speaking  through  their  regu- 
larly ordained  constitution,  whenever  It  Is 
deemed  necessary  or  ezi>edient  for  the  public 
welfare  that  such  change  should  be  made, 
without  any  violation  of  the  ex  post  facto  pro- 
vision of  the  constitution  of  the  United  States, 
and  without  devesting  any  vested  rights  of 
the  citizen.  As  is  said  In  Cooley  on  Constitu- 
tional Limitations  (2d  Ed.,  at  page  598).  In 
speaking  of  the  so-called  right  to  participate 
In  elections:  "Each  state  establishes  Its  own 
regulations  on  this  subject,  subject  only  to 
the  fifteenth  amendment  to  the  national  con- 
stitution, which  forbids  that  the  right  of  citi- 
zens to  vote  shall  be  denied  or  abridged  on 
■account  of  race,  color  or  previous  condition 
of  servitude.  Participation  in  the  •  elective 
franchise  i»  a  privilege  rather  than  a  right 
[Italics  ours],  and  It  Is  granted  or  denied  on 
grounds  of  general  policy."  Hence  a  state 
may  make  any  change  In  the  law  prescribing 
the  qualifications  of  electors  deemed  neces- 
sary to  effectuate  Its  views  of  public  policy, 
subject  only  to  the  provisions  of  the  fifteenth 
amendment,  above  referred  to;  and  any  leg- 
islation to  that  end  possesses  none  of  the 
features  of  an  ex  post  facto  law  (see  com- 
ments of  Judge  Cooley  upon  this  subject  in 
his  work  on  Constitutional  Limitations,  at 
page  263  et  seq.),  and  cannot  be  regarded  as 
devesting  any  vested  right  of  the  citizen.  It 
this  be  so  as  to  the  Important  matter  of  the 
qualifications  of  an  elector,  how  much  more 
Is  It  tme  as  to  the  qualifications  of  a  Juror! 
Indeed,  service  on  a  Jury  Is  not  a  matter  of 
right,  bnt  a  matter  of  public  duty,  the  per- 
formance of  which  Is  enforceaUe  by  proper 
I>enaltles.  It  cannot  be  regarded  as  a  privi- 
lege, but,  on  the  contrary.  Is  usually  regarded 
as  a  burden.  Hence  we  see  no  reason  wh.v 
the  state  may  not,  from  time  to  time,  make 
such  alterations  in  the  law  prescribing  the 
qualifications  of  a  Juror  by  legislation,  either 
constitutional  or  statutory,  as  the  case  ma; 
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require,  aanuiy  be  regarded  most  oondiieiTt 
to  the  public  welfare.  A  dtlEen  cannot  dalm 
any  vested  right  In  any  statutoiy  privilege 
or  exemption,  unleaa  it  rests  upon  some  con- 
sideration Importing  into  it  an  element  of  con- 
tract As  is  said  in  Cooley,  Const  Llm.  383: 
"The  citizen  has  no  vested  right  in  statutory 
privileges  or  exemptions.  Among  these  may 
be  mentioned  exemptions  from  the  perform- 
ance of  public  duty  upon  Juries,  or  In  the 
mlUtla,  and  the  like.  •  •  •  All  these  rest 
upon  reasons  of  public  policy,  and  the  laws 
are  changed  as  the  varying  circumstances 
seem  to  require."  From  these  views  it  neces- 
sarily follows  that  when  the  question  arises 
as  to  the  qualifications  of  a  person  to  sit  as 
a.  Juror,  such  question  must  be  determined 
by  the  law  as  it  stands  when  such  person  is 
presented  as  a  Juror.  This  view  is  sustained 
by  the  case  of  State  v.  Williams,  2  HiU  (S. 
C.)  881,  where  it  was  held  that  the  quallflca^ 
Hon  of  a  Jnror  relates  to  the  time  when  he 
is  called  to  serve,  and  a  want  of  qualification 
Is  cause  of  challenge.  In  delivering  the  opin- 
ion of  the  court  his  honor.  Judge  O'Neall, 
OSes  this  language:  "If  he  had  the  qualifica- 
tion at  that  time,  and  afterwards  ceased  to  be 
qualified,  he  could  not  (if  objected  to)  be 
sworn  on  the  Jury.  This  shows  that  the  ob- 
jection is  personal  to  the  Juror,  and  must  be 
determhied  by  his  qualification  at  the  time 
when  the  challenge  la  made."  It  is  also  sup- 
ported by  analogy  by  the  case  of  Murphy  v. 
Bamsey,  114  U.  S.  16,  5  Sup.  Ct  747,  where 
the  question  was  as  to  the  right  to  vote.  In 
delivering  the  opinion  of  the  court  Mr.  Jus- 
tice Matthews  uses  this  language:  "The  dis- 
franchisement operates  upon  the  existing 
itate  and  oondition  of  the  person,  and  not  up- 
on a  past  offense."  (Italics  ouis.)  It  may  be 
noted  here  that  this  case  also  supports  our 
view  as  to  the  question  of  ex  post  facto  above 
presented.  It  Is  clear,  therefore,  that  James 
L.  Ardis  was  disqualified  to  serve  as  a  Juror 
upon  the  trial  of  this  case. 

Want  of  time  and  space  forbids  any  ex- 
tended consideration  of  the  question  herein- 
before suggested  as  to  whether  the  Juror  was 
disqualified  under  the  law  as  it  stood  at  the 
time  he  was  convicted  of  larceny.  That  law 
may  be  found  In  the  act  of  1871  (14  St  at 
Large,  p.  690),  as  there  was  then  no  conati- 
tntlonal  lurovlslon  upon  the  subject  The  pro- 
visions of  that  act  applicable  to  this  question 
have  been  carried  forward  into  the  Revised 
Statutes  of  1883  as  secUons  2377  and  2379. 
The  former  section  provides  tliat  all  persons 
who  are  entitled  to  vote  "shall  be  liable  to  be 
drawn  and  serve  as  Jurors,  except  as  herein 
provided";  and  the  latter  section  reads  as 
follows:  "If  any  person  whose  name  is 
placed  in  the  Jury  box  is  convicted  of  any 
scandalous  crime,  or  is  guilty  of  any  gross 
immorality  his  name  shall  be  withdrawn 
therefrom  by  the  board  of  Jury  commission- 
ers, and  he  shall  not  be  returned  as  a  Juror." 
Seading  these  two  sections  together,  it  seems 
plain  that  a  person,  though  entitled  to  vote, 


if  oonvlcted  of  a  scandalous  crime,— larceny, 
for  example,— is  not  liable  to  be  drawn  or 
serve  as  a  Juror,  but  is  expressly  forbidden 
to  be  returned  as  a  Juror,  and  Is,  therefore, 
not  qualified  to  serve  as  a  Juror. 

The  only  remaining  Inquiry  Is  whether  the 
disqualification  of  Ardls  to  serve  as  a  Juror 
entitled  the  defendants  to  have  their  motion 
for  a  new  trial  granted.  In  view  of  the  ex- 
press provisions  of  the  constitution  above 
quoted,  which  are  declared  mandatory,  it  is 
difficult  to  see  bow  the  question  can  be  an- 
swered otherwise  than  In  the  afiSrmatlve. 
This  being  a  question  of  title  to  real  estate,  it 
is  not  necessary  to  cite  authority  to  show 
that  the  parties  were  entitled  to  a  trial  by 
jury.  What  that  Jury  should  consist  of  Is 
expressly  declared  in  mandatory  terms  by 
the  constitution.  It  must  be  a  body  of  12 
men,  each  of  whom  must  be  a  qualified  elec- 
tor, and  "all  of  them  must  agree  to  a  verdict. 
In  order  to  render  the  same."  These  are  the 
express  mandates  of  the  constitution,  and 
must  be  obeyed.  But  here  we  have  a  body 
of  12  men,  one  of  whom  is  not  a  qualified 
elector,  who  have  undertaken  to  render  a  ver- 
dict which,  under  the  terms  of  the  constitu- 
tion, they  have  no  power  to  do;  and  hence 
the  same  should  be  disregarded,  and  set  aside;, 
and  a  new  trial  ordered. 

It  is  contended,  howbver,  that  this  objec- 
tion comes  tO)0  late,  and  cannot  now  be  con- 
sidered. A  number  of  cases  have  been  cited 
to  sustain  the  position  that  objection  to  a 
Juror  comes  too  late  after  verdict  as  that 
wliich  is  a  cause  of  challenge  to  a  Juror  can- 
not be  urged  as  a  ground  for  a  new  trial; 
though  there  is  one  case,  which  has  not  been 
cited,— Kennedy  v.  Williams,  2  Nott  &  McC. 
79,— in  wl>ich  it  was  held  that  where  the  ob- 
jection was  not  known  to  the  parties  until 
after  the  Jury  had  brought  In  their  verdict 
it  was  a  good  ground  for  a  new  trial!  In  ad- 
dition to  this,  it  will  be  remembered  that 
when  those  cases  were  decided  we  had  no 
such  constitutional  provision  as  we  now  have 
in  regard  to  Juries.  Besides,  the  Jury  law  of 
1871,  above  referred  to,  contained  a  section 
which  has  been  incorporated  in  the  Revised 
Statutes  of  1S93  as  section  2406,  which  reads 
as  follows:  "If  a  party  knows  of  any  objec- 
tion to  a  Juror  in  season  to  propose  It  before 
the  trial  and  omits  to  do  so,  he  shall  not  after- 
wards De  allowed  to  make  the  same  objection, 
unless  by  leave  of  the  court"  This  provision 
would  seem  to  imply  that,  if  a  party  did  not 
know  of  the  objection  in  season  to  make  it 
before  the  trial,  he  would  not  be  precluded 
from  making  such  objection  afterwards.  We 
are  not  aware  of  any  case  which  has  been  de- 
cided since  the  enactment  of  this  statute 
which  holds  that  a  party  would  be  precluded 
from  making  an  objection  to  a  Juror  after 
the  trial,  when  such  objection  did  not  come  to 
his  knowledge  In  time  to  make  it  before  or 
during  the  trial.  Respondents  only  rely  on 
section  2407  of  the  Revised  Statutes  of  1893, 
which  provides  as  follows:    "No  irregularity 
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la  any  writ  of  venire  facias,  or  In  the  draw- 
ing, summoning,  returning  or  empanelling 
of  Juries  shall  be  sufficient  to  set  aside  the 
verdict,  unless  the  party  making  objection 
was  Injured  by  the  Irregularity,  or  unless  the 
objection  was  made  before  the  returning  of 
the  verdict"  A  sufficient  answer  to  this  posi- 
tion is  that  the  objection  here  relied  upon  Is 
to  the  disqualification  of  one  of  the  persons 
who  undertook  to  serve  as  a  Juror,  and  is  not 
based  npon  any  Irregularity  in  the  writ  of 
venire  facias,  or  in  the  drawing,  summoning, 
returning  or  Impaneling  of  the  Jurors;  and 
hence  the  section  does  not  apply.  It  seems  to 
OS,  therefore,  that  the  circuit  Judge  erred  In 
not  granting  a  new  trial  upon  the  ground  of 
the  disqualification  of  James  L.  Ardls  to  serve 
as  a  Juror,  the  knowledge  of  which  did  not 
come  to  the  parties  In  season  to  make  the  ob- 
jection before  or  at  the  trial;  and  that  the 
verdict  should  have  been  set  aside  upon  the 
ground  that  It  was  not  the  verdict  of  a  consti- 
tutional Jury.  The  Judgment  of  this  court 
Is  that  the  Judgment  of  the  circuit  court  be  re- 
versed, and  that  the  case  be  remanded  to  that 
court  for  a  new  trlaL 


(123  N.  C.  120) 

COOPBR  V.   KIMBALIi. 
(Supreme  Cioart  of  North  Carolina.     Oct.  18, 

1898.) 
Crops— LANBU>nD'B  Libx— Hobtoaobs— Rboohda- 

IIOX. 

1.  Under  Code,  |  1799,  as  amended  by  Acts 
1889,  c.  476,  making  advancements  for  culti- 
vating BoU  a  lien  on  crops  raised  thereon,  If  an 
agreement  specifying  such  advancements  is  re- 
corded in  the  county  registry  within  30  days 
after  its  date,  a  mortgage  on  crops,  which  does 
not  state  that  it  is  for  advancements,  and 
which  was  recorded  more  than  30  days  after 
Its  execution,  confers  no  agricultural  lien,  and 
is  ineSectnal.  as  to  third  persons,  until  regis- 
tration. 

2.  An  agreement,  after  default  between  the 
mortgagor  and  mortgagee,  by  which  the  former 
remams  in  possession  as  tenant,  gives  the  mort- 
gagee a  landlord's  lien  on  the  crop,  superior  to 
an  unrecorded  mortgage  thereon. 

Appeal  from  superior  court,  Vance  county; 
Bryan,  Judge. 

Action  by  D.  T.  Cooper  against  D.  B.  Kim- 
ball to  recover  crops  on  lands  purchased  at  a 
foreclosure  sale,  and  which  defendant  had 
taken  under  a  mortgage  of  the  crop.  There 
was  a  Judgment  for  plalntUT,  and  defendant 
appeals.     No  error. 

T.  T.  Hicks,  for  appellant  A.  C.  Zolllcof- 
fer  and  T.  M.  Plttman,  for  appellee.    - 

CLARK,  J.  The  land  was  sold  on  July  12, 
1897,  under  the  deed  of  trust  The  pur- 
chaser Immediately,  during  the  preparation 
of  the  deed,  entertained  negotiations  with  the 
mortgagor,  giving  him  the  option  to  buy  back 
the  property  or  pay  rent, — his  decision  to  be 
made  In  10  days,— and  he  continued  In  posses- 
sion in  consequence.  The  trustee's  deed  to 
the  purchaser  was  filed  for  registration  the 


same  day,  and  a  few  moments  thereafter  the 
defendant  filed  In  the  same  office  a  mortgage 
on  the  crop,  which  had  been  executed  on  the 
Slst  of  March,  1897.  This  is  not  expressed  to 
be  for  advances  to  be  made,  and  besides  It 
was  not  recorded  within  30  days  after  its  ex- 
ecution, and  therefore  has  no  rights  as  an 
agricultural  lien  by  vlrtne  of  the  Code,  { 
1799,  and  its  amendment  (Acts  1889,  c.  476); 
and  Killebrew  v.  HInes,  104  N.  C.  182,  10  S. 
E.  159,  251,  has  no  application.  It  is  simply 
a  onortgage,  which  had  no  effect  as  to  third 
parties  till  its  registration;  and  at  that  time 
the  land,  with  the  growing  crop  thereon,  had 
already  passed,  by  the  filing  of  the  trustee's 
deed  to  the  plaintiff.  Jones  v.  Hill,  64  N.  a 
198,  dted  in  104  N.  C,  at  page  195,  and  10  & 
E.,  at  pag9  161.  The  sale  and  conveyance  to 
the  purchaser  were  a  most  effective  assertioii 
of  ownership  and  possession  as  against  third 
parties,  and  the  mortgagor  so  recognised  It 
also,  as  against  himself,  by  treating  with  tiie 
purchaser  for  the  renting  or  purchase  of  the 
property,  and  remaining  In  possession  luder 
an  option  given  him  by  the  purchaser.  In- 
deed, there  being  no  agricultural  Hen  or  re- 
corded mortgage  on  the  crop,  even  if  there 
bad  been  no  sale  and  conveyance  to  the  pur- 
chaser, an  agreement  after  default  betweeD 
the.  mortgagor  and  the  mortgagee,  that  the 
former  was  to  remain  in  possession  as  ten- 
ant, would  confer  a  landlord's  lien  upon  the 
mortgagee.  Jones  v.  Jones,  117  N.  G.  254,  23 
S.  E.  214,  cited  and  approved  In  Ford  v. 
Green,  121  N.  C.  TO,  28  S.  E.  132.  The  plain- 
tiff Is  entitled  to  recover.  Code,  f  1764.  No 
error. 


(UIN.  C.7) 
CAMP  MFO.  CO.  V.  LIVERMAN  et  aL 
(Supreme  Court  of  North  Carolina.     Oct  1ft 
1898.) 

FABTinoit—PAHTtBS— Debts  or  DioaDBjiT— Sals 
or  Land. 

1.  A  parol  partition  cannot  be  sustained 
where  there  are  interested  in  the  land  a  feme 
covert  and  infanta  incapable  of  making  the 
partition. 

2.  Testator  having  devised  part  only  of  hia 
estate,  and  given  a  life  estate  in  this  to  bis 
wife,  with  remainder  over,  there  should  be 
sold  to  pay  his  debts,  first  the  undevised  prop- 
erty, and  then,  in  case  more  Is  needed,  the  de- 
vised property,  subject  to  the  life  estate,  and 
last  the  life  estate. 

3.  Persons  who  buy  of  the  heirs  and  devi- 
sees, within  two  years  after  the  death  of  de- 
ceased, timber  on  land  which  he  owned  at  his 
death,  take  subject  to  claims  of  his  creditors. 

4.  Persons  who  buy,  of  the  heirs  and  devi- 
sees of  deceased,  timber  standing  on  land 
which  he  owned  at  his  death,  ma^,  on  all  the 
property  of  deceased  being  sold  m  a  snit  by 
bis  creditors,  have  a  resale;  the  complaint  and 
order  of  sale  in  the  creditors'  suit,  which  at 
first  included  part  of  deceased's  property,  hav- 
ing, by  agreement  of  parties  therein,  been 
chang^  to  include  all  of  it  the  agreement  hav- 
ing also  provided  that  if  L.,  who  became  the 
purchaser,  did  so  purchase,  the  parties  to  the 
agreement  should  have  seven  months  to  re- 
deem, the  price  being  less  than  halt  the  value 
of  the  property,  and  the  heirs  having  continued 
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in  possession.  Insisting  on  their  rights  under 
the  sale,  and  the  consent  papers  seeming  more 
fan  the  nature  of  a  mortgage  to  procure  money 
to  par  decedent's  debts  than  a  bona  fide 


Appeal  from  superior  court,  Hertford  coun- 
ty;   Norwood,  Judge. 

Action  by  the  Camp  Manufacturing  Company 
against  A.  J.  Llverman  and  others  to  have  set 
aside  aa  fraudulent  a  sale  of  property  made  In 
a  creditors'  suit  to  pay  debts  of  W.  P.  Jenklna, 
deceased,  and  to  have  plalntlflf  b  rights  In  tim- 
ber which  he  bought  from  deceased'!  heirs 
and  deylsees  recognized,  or  to  have  a  resale 
subject  to  such  rights.  Complaint  dismissed, 
and  plaintiff  appeals.    Reyersed. 

George  Cowper,  Winbome  &  Lawrence,  and 
Francis  D.  Winston,  for  appellant 

FUROHBS,  J.  W.  P.  Jenkins  died  to  July, 
1886,  having  first  made  a  last  will  and  testa- 
ment, which  was  duly  admitted  to  probate. 
Said  Jenkins,  at  the  time  of  his  death,  was 
the  owner  of  something  over  800  acres  of 
land,  and  by  his  will  he  devised  200  acres 
"lying  in  the  angle  formed  by  the  St  John 
and  Woodland's  road,  also  Including  the  dwel- 
ling bouse  and  outbuildings  which  I  now  oc- 
cupy, to  my  beloved  wife  and  daughter  Stel- 
la." "This  gift  shall  be  theirs  Jointty,  and 
Stella's  after  the  death  of  her  mother  (my 
wife).  Should  Stella  die  without  issue,  this 
said  property  shall  be  divided  among  her  half 
brothers  and  sisters  or  their  heirs."  But  the 
testator  does  not  dispose  of  any  other  part  of 
his  lands  by  said  will.  This  being  so,  he  died 
intestate  as  to  all  other  lands  except  the  200 
acres  thus  willed  to  his  wife  and  his  daugh- 
ter Stella.  The  said  W.  P.  Jenkins  left  other 
children  and  grandchildren  surviving  him,  be- 
sides Stella,  to  wit  P.  O.  Jenkins,  W.  W. 
Jenkins,  M.  F.  Raby,  wife  of  0.  W.  Baby, 
and  two  grandchildren,  to  wit  P.  C.  Tyler 
and  Pulaski  Tyler,  sons  of  a  deceased  daugh- 
ter; and  It  seems  to  be  conceded  that  be  did 
not  leave  sufficient  ijersonal  property  to  pay 
Ills  debts,  and  that  It  was  and  is  necessary  to 
sell  lands  to  pay  his  debts.  After  his  death 
the  children  had  a  parol  partition  of  the  land; 
and,  within  less  than  two  years  from  the 
death  of  the  testator,  W.  P.  Jenkins,  the  plaln- 
tlff.  bought  growing  timber  standing  on  the 
land  of  Raby  and  wife  and  W.  W.  Jenkins,  ac- 
cording to  their  parol  partition.  It  Is  admitted 
that  these  purchases  were  within  two  years 
from  the  death  of  the  ancestor.  The  plaintiff 
also  bought  timber  growing  on  the  lands 
willed  to  the  widow  and  Stella.  But  this 
transaction  seems  to  have  taken  place  more 
than  two  years  after  the  death  of  the  tes- 
tator. The  said  Stella  married  the  defendant 
Renfrew,  and  soon  thereafter  died  without 
having  issue;  and,  since  the  commencement 
of  this  action,  W.  W.  Jenkins  has  died,  and 
neither  bis  personal  representative  nor  his 
heirs  at  law  have  been  made  parties  to  this 
action.  The  executors  named  in  the  will  of 
W.  P.  Jenkins,  failing  to  pay  the  debts  of  the 
estate  of  their  testator,  and  falling  to  take 


steps  to  convert  real  estate  Into  assets  fot 
that  purpose,  the  creditors  in  1883  commenced 
proceedlDgs  sj^alnst  the  executors  and  the 
heirs  at  law  of  the  testator  to  sell  lands  for 
assets  to  pay  debts.  The  complaint  as  orig- 
inally filed  only  asked  a  sale  of  the  200 
acres  devised  to  the  widow  and  the  daughter 
Stella.  But  afterwards,  and  on  the  day  of 
sale,  by  consent  of  the  parties,  the  pleadings 
were  amended  so  as  to  include  all  the  lands 
of  which  the  testator  died  seised;  and  the 
decree  theretofore  had  was  amended  so  as  to 
Include  all  his  lands.  Under  this  amended  or- 
der, they  were  all  sold  and  purchased  by  the 
defendant  Liverman  at  the  price  of  91,575, 
although  there  is  evidence  tending  to  show 
that  the  lands  were  worth  |3,700  or  $4,000. 
It  is  provided  in  this  agreement  to  amend 
the  pleadings  and  order  of  sale  so  as  to  in- 
clude all  the  lands,  that  if  any  of  the  parties 
thereto  shall  buy  the  lands,  any  of  the  heirs 
shall  have  seven  months  and  a  half  to  redeem 
their  parts.  In  other  words,  if  Liverman 
bought  the  heirs  should  have  seven  and  a 
half  months  to  redeem,  and  Liverman  Is  one 
of  the  signers  to  this  paper,  and  it  appears 
that  the  heirs  are  still  in  possession  of  the 
lands. 

This  Is  a  case  of  singular  complications, 
and  we  have  had  much  trouble  In  arriving  at 
a  satisfactory  solution  of  the  matters  involved. 
We  are  asked  by  the  same  attorneys  who 
brought  the  creditors'  suit  and  obtained  the 
order  under  which  the  lands  were  sold,  to  set 
aside  tills  sale  for  irregularity  and  fraud. 
The  testator  was  the  owner  of  a  large  landed 
estate,  embracing  more  than  800  acres.  Of 
this  large  estate  he  willed  200  acres  to  his 
wife  and  daughter  Stella  Jointly,  with  a  con- 
tingent remainder  over,  upon  Stella's  death 
without  issue,  to  her  half  brothers  and  sis- 
ters. This  contingency  has  happened,  and 
the  half  brothers  and  sisters  of  Stella  have  be- 
come the  owners  of  this  remainder,  not  as  her 
heirs,  as  was  contended  by  plaintiff,  but  under 
the  will  of  W.  P.  Jenkins.  These  200  acres 
specifically  devised  were  not  subject  to  the 
payment  of  the  debts  of  the  testator  until 
the  600  and  odd  acres  not  devised  were  first 
appropriated;  and  It  would  seem  from  the 
amoimt  of  debts  proved  and  the  value  put 
upon  the  land  that  the  undevised  land  would 
have  been  amply  sufficient  to  have  paid  all 
the  debts  and  proper  costs  of  administration. 
But  singular  as  it  may  seem,  the  complaint 
as  originally  drawn  only  asked  for  the  sale 
of  the  200  acres  willed  to  the  widow  and  the 
daughter  Stella,  and  the  original  order  was 
drawn  in  this  way.  It  may  be,  if  this  order 
had  not  tteen  changed  by  the  agreement  of 
the  parties  and  the  defendant  Liverman,  that 
they  would  have  lost  their  rights,  and  the 
widow,  who  seems  to  have  been  the  special 
object  of  the  testator's  bounty,  would  be  with- 
out a  home.  But  owing  to  the  fact  that  the 
complaint  was  changed,  and  the  order  of  sale 
changed,  so  as  to  include  all  the  land,  on  the 
very  day  the  land  was  sold,  and  this  sale  mrde. 
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and  confirmed  on  fbe  same  day  it  was  made, 
although  there  were  femes  coyert  and  Infant 
children  Interested,— and  this  under  an  agree- 
ment that,  if  the  defendant  Liverman  became 
the  purchaser,  the  parties  to  this  agreement 
should  have  7  months  and  15  days  to  redeem, 
—and  when  It  appears  that  said  defendant 
purchased  the  land  for  less  than  one-balf  its 
value,  and  that  these  heirs  are  still  in  possession 
and  insisting  on  their  rights  under  this  sale, 
which  causes  us  to  look  at  the  whole  proceed- 
ing with  suspicion,  it  does  not  seem  to  us  that 
the  widow,  who  seems  to  be  the  stepmother 
of  the  other  children  except  Stella,  who  seems 
to  have  been  a  half  sister  and  a  minor  at 
the  time  this  proceeding  was  had,  has  been 
fairly  dealt  with.  The  consent  paper  seems 
to  have  been  more  In  the  nature  of  a  mort- 
gage to  raise  money  to  pay  the  debts  of  the 
estate  than  to  procure  a  bona  fide  sale  of  the 
property,  in  which  was  included  the  200  acres 
willed  to  the  widow  and  to  Stella,  and  which 
they  had  no  right  to  sell  unless  the  unwilled 
lands  proved  insufficient  to  discharge  the 
debts. 

The  parol  partition  set  up  by  the  plaintiff 
cannot  be  sustained  where  there  are  a  feme 
covert  and  two  infant  children,  at  the  time  It 
is  alleged  it  tool:  place,  interested  in  the  land, 
who  were  incapable  of  making  any  such  par- 
tition. We  do  not  say  that  we  would  sustain 
It  without  this,  but  with  this  we  certainly 
cannot 

Our  opinion,  then,  1b  that  this  sale  should 
be  set  aside;  that  the  personal  representative 
and  heirs  at  law  of  W.  W.  Jenkins  should  be 
made  parties  defendant;  that  an  order  should 
then  be  made  in  this  proceeding  (all  the  par- 
ties being  before  the  court)  to  first  sell  all  the 
lands  not  willed  to  the  widow  and  Stella; 
and,  if  they  bring  enough  to  pay  the  debts 
mentioned  in  the  petition  to  sell  land,  that 
the  other  lands  so  willed  to  the  widow  and 
Stella  should  not  be  sold;  If  the  unwilled 
lands  should  not  bring  enough  to  pay  the 
debts,  as  above  stated,  and  it  becomes  neces- 
sary to  resort  to  the  lands  so  willed,  they 
should  be  sold  subject  to  the  life  estate  of  the 
widow,  and  that  her  life  estate  should  only 
be  sold  In  the  event  that  this  and  the  rest 
and  residue  of  the  lands  do  not  bring  enough 
to  pay  the  debts;  that,  out  of  the  proceeds  of 
said  sale,  the  defendant  Liverman  be  first 
paid  the  money  he  has  paid  on  the  sale  there- 
tofore had;  that  the  residue.  If  any  after  this, 
be  divided  among  the  heirs  at  law,  but  the 
plaintiff  be  paid  out  of  the  share  of  Raby  and 
wife  the  amount  he  paid  them  for  timber, 
with  Interest  thereon,  and  the  residue  of  their 
part,  if  any,  be  jtaid  to  Mrs.  Raby;  that  the 
same  thing  be  done  a«  to  the  heirs  of  W.  W. 
Jenkins  and  Hie  defendant  Liverman;  that 
as  Mrs.  Jenkins  and  Stella  sold  to  plaintiff 
more  than  two  years  after  the  death  of  the 
testator,  and  as  plaintiff  denies  that  he  had 
any  luiowledge,  at  the  time  he  purchased  of 
them,  of  any  outstanding  debts  (and  this 
seems  not  to  be  disputed  by  defendants).  It 


would  seem  that  this  sale  win  stand.  The 
case  will  be  proceeded  with  as  directed  In 
this  opinion.   There  is  error.   Srror. 

(123  N.  c.  M) 

FIRST  NAT.  BANK  OP  WASHINGTON  v. 

EUREKA  LUMBER  CO. 

(Supreme  Court  of  North  Carolina.     Oct  25, 

1898.) 

PaoMissoBT  NoTBs— Ikdobseubnt  bt  Cokpora- 
TioN — VALiorrr— NoTicK  o»  Dishonor  —  Cos- 
ntssion  of  jodsmest  bt  maker— effect— 
Pabtibs— Instructions. 

_  1.  An  indorsement  of  a  note  by  a  corpora- 
tion in  dne  course  of  business,  and  for  its  ben- 
efit althongrh  not  strictly  in  accordance  with 
its  by-laws,  is  binding  upon  it. 

2.  Under  Code,  §  50,  an  indorsement  on  a 
note  renders  the  Indorser  liable  as  a  sorecj; 
and  no  demand  on  the  maimer,  or  notice  to  the 
indorser  of  such  demand,  is  necessary  to  bind 
him. 

3.  The  confession  of  judgment  by  the  malcer 
of  a  note  in  favor  of  the  holder  thereof  does 
not  discharge  sureties  or  indorsers  who  are 
not  parties  thereto. 

4.  The  holder  of  a  note  is  entitled  to  bring 
suit  against  any  indorser  thereof  without  join- 
ing others. 

o.  In  an  action  on  a  note,  an  instruction  that, 
if  the  jury  believe  the  evidence,  they  will  fii 
the  amount  of  the  recovery  at  the  face  value 
of  the  note,  with  interest  is  reversible  error, 
where  the  evidence  was  conflicting  as  to  wliat 
amount  of  cash  and  collateral  security  plaintiff 
had  in  its  possession,  applicable  to  the  note,  be- 
longing to  the  maker,  after  the  notes  matured. 

Appeal  from  superior  court  Beaufort  coun- 
ty;  Norwood,  Judge. 

Action  by  the  First  National  Bank  of 
Washington  against  the  Eureka  Lumber 
Company.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Beveraed. 

W.  B.  Rodman,  for  appellant  Charles  F. 
Warren,  for  appellee. 

MONTGOMERY,  J.  The  plaintiff  alleges 
In  Its  complaint  that  the  defendant  company 
Indorsed  and  guarantied  to  the  plaintiff  tbe 
payment  of  the  notes  sued  upon,— the  notes 
having  been  executed  by  the  Washington 
Planing  Mills  to  the  defendant;  and  the 
counsel  of  the  plaintiff,  In  the  conduct  of  the 
trial,  and  In  his  argument  here,  treated  tlie 
writing  on  the  back  of  the  notes  as  an  iii- 
dorsement  and  not  as  a  guaranty.  The  de- 
fendants. In  their  answer,  denied  that  they 
were  either 'guarantors  or  Indorsers  of  the 
notes,  and  averred  that  they  simply  sold  the 
notes  to  the  plaintiff.  On  the  trial,  however, 
the  president  of  the  defendant  company,  as 
a  witness  for  the  defendants,  testified,  in 
substance,  that  the  defendants  had  an  agree- 
ment with  the  plaintiff  by  which  these  notes 
were  to  be  discounted  by  tiie  plaintiff  basic 
upon  their  indorsement  by  the  defendants 
and  others,  and  that  in  pursuance  of  that 
agreement  the  notes  were  indorsed  by  the  de- 
fendants, and  discounted  by  the  plaintiff.  So 
we  will  take  it  as  an  Intended  Indorsement, 
and  not  as  a  guaranty;  thereby  eliminating 
from  the  discussion  the  confilcting  testimony 
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of  the  witneas  u  to  the  natoie  of  tbe  worda 
on  tbe  back  of  the  notea,  and  aa  to  the 
time  when  they  were  placed  there.  Bat  the 
defendants  Inslat  that  the  Indorsement  waa 
not  made  according  to  the  reqoliementa  of 
tbe  by-lawa  of  defendant  company,  and 
therefore  created  no  liability  against  them. 
If  It  be  conceded  that  tbe  by-laws  were  not 
strictly  followed  In  reference  to  the  Indorse- 
ment, yet  it  appeared  by  the  testimony  of  the 
defendants'  witnesses  that  the  money  for 
which  the  notes  were  discounted  was  enter- 
ed to  the  credit  of  the  defendants  in  the 
plalntUTs  bank,  and  was  drawn  ont  by  the 
defendants  for  th^  nses  and  purposes.  The 
defendants  will  not  be  allowed,  under  sncb 
condltlona,  to  deny  that  they  made  the  in- 
dorsements. 

The  defendants  fnrtber  Insist  that,  even 
If  there  was  an  Indorsement  by  them  of  tbe 
notes,  this  action  cannot  be  maintained,  be- 
caose  they  say  that  no  notice  of  any  demand 
upon  tine  makers  of  the  notes  was  glyen  to 
tbe  defendants  before  die  commencement  of 
this  action.  There  is  notUng  in  tliat  conten- 
tion. No  such  notice  was  necessary.  The  In- 
dorsement was  upon  a  plain  promissory  note, 
and  rendered  the  defendants  liable  as  sure- 
ties; and  no  demand  on  tbe  maker,  or  no- 
tice to  tbe  defendants  of  such  demand,  was 
necessary  previous  to  the  bringing  of  this 
nctlon.    Code,  i  50. 

Another  contention  of  the  defendants  was 
that  as  the  maker  of  the  note  (the  Washing- 
ton Planing  Hills)  bad,  before  the  commence- 
ment of  this  suit,  confessed  a  Judgment  to 
the  plaintiff  for  tbe  amount  of  the  notes,  .the 
notes  had  been  on  that  account  merged  in  the 
judgment;  and  they  aaked  his  honor  to  in- 
struct the  Jury  that  the  notes  were  merged 
in  the  Judgment,  that  they  had  ceased  to 
exist  for  any  purpose,  and  that  the  plain- 
tiff could  not  maintein  any  action  on  them 
against  the  defendants.  His  honor  was  right 
In  refusing  to  give  the  instruction.  Between 
the  parties  to  an  action  wherein  a  Judgment 
Is  rendered,  the  Judgment  Is  a  merger,  and 
the  note  or  instrument  sued  upon  is  extin- 
guished; but,  as  to  sureties  or  Indorsers  who 
are  not  parties  to  tbe  Judgment,  there  is  no 
merger  or  extinguishment  of  the  note  or  in- 
strument Code,  {  186;  Hix  v.  Davis,  68  N. 
C.  231. 

The  defendants  requested  the  court  (No.  8) 
to  Instruct  the  Jury  "that  It  being  admitted 
that  C.  M.  Brown  was  president  of  the  Wash- 
ington Planing  Mills,  and  it  being  further  ad- 
mitted that  C.  M.  Brown  is  an  indorser  on 
the  notes  declared  on,  and  is  now  the  holder 
of  tbe  Judgment  due  James  J.  Fowle,  and 
that  he  is  the  owner  of  a  certain  part  of 
the  Judgment  in  favor  of  the  plaintiff,  and 
it  being  further  admitted  that  the  property  of 
the  Washington  Planing  Mills  Is  held  by 
George  W.  Kugler  In  trust  to  sell  tbe  same, 
and  apply  the  proceeds  to  the  payment  of 
tbe  Fowle  Judgment,  and  then  to  other  Judg- 
ments pro  rata,  tbe  court  charges  yon  that. 


It  being  admitted  that  this  arrangement  waa 
made  with  the  consent  of  the  plaintiff,  tiie 
plaintiff  Is,  as  between  the  plaintiff  and  this 
defendant,  comi>eUed  to  credit  the  Judgment 
notes  sned  on  with  tbe  value  of  said  plant, 
or  all  except  the  amount  due  to  the  Kugler 
Lumber  Company  under  said  trust,  and  es- 
pecially to  all  that  part  which  nnder  tbe 
trust  would  go  to  C.  M.  Brown."  This  In- 
struction was  asked  as  if  Brown  was  a  party 
to  the  action,  but,  as  he  was  not.  It  could  not 
have  been  properly  given.  However,  the 
same  question  was  raised  by  a  motion  mada 
by  the  defendant,  upon  the  answer,  to  make 
Brown  and  George  W.  Kugler,  trustee,  and 
the  other  parties  mentioned  in  the  answer, 
imrties  to  this  action,  as  necessary  to  a  prop- 
er determination  of  the  suit;  and  further, 
in  the  language  of  the  motion,  "that  fbe  plain- 
tiff be  required  to  first  proceed  against  the 
property  iMugbt  by  G.  W.  Kugler,  trustee, 
and  exhaust  the  same,  before  proceeding 
against  the  defendant."  The  motion  was 
denied,  and  the  defendant  appealed.  8o  In 
discussing  the  motion  the  instruction  will 
necessarily  be  involved.  The  defendant  con- 
tends first  that  the  plaintiff  occupies  the  po- 
sition (he  being  president  of  the  defendant 
company)  of  an  officer  of  a  corporation  who 
has  procured  for  himself  a  preference  of  his 
own  debt  against  the  corporation  over  other 
creditors  at  a  time  when  the  corporation  was 
insolvent  But  such  is  not  the  fact  here. 
Brown,  though  president  of  the  company, 
was,  so  far  as  the  plaintiff  is  concerned,  only 
a  surety.  Tbe  planing  mills  was  the  principal 
debtor,  and  the  notes  were  executed  for  a 
consideration  which  inured  to  the  benefit  of 
Brown's  company,  the  planing  mills,  and  not 
for  his  benefit  as  an  individual.  The  defend- 
ant further  contends  that  because  Kugler 
bought  In  the  real  estate  of  ihe  planlug-mills 
company  at  execution  sale  with  the  consent 
of  the  plaintiff  In  trust  for  the  benefit  of  bH 
the  execution  creditors.  Including  the  plain- 
tiff and  the  defendant  to  be  sold  by.  the 
trustee,  and  the  proceeds  applied  among  the  - 
execution  creditors,  and  the  property  not  yet 
having  been  sold,  but  being  stlli  in  the  hands 
of  the  trustee,  he  is  in  equity  entitled  to 
have  Brown  made  a  party,  in  order  that  be 
may  -apply  his  part  of  the  money  arising 
from  the  sale  of  the  property  by  Kngler  to 
the  payment  of  the  notes  sued  on,  because, 
as  he  alleges.  Brown  was  a  prior  Indorser  on 
the  notes.  If  there  was  any  equity,  upon  the 
above  statement,  which  the  defendant  could 
Invoke  out  of  the  facts  in  this  case-  to  aid 
him  in  .  carrying  out  his  demand,  Brown 
would  be  a  proper  party.  But  we  see  noth- 
ing in  the  case  but  a  plain,  legal  arrange- 
ment among  execution  creditors  to  prevent  a 
sacrifice  at  execution  sale  of  property  In 
which  they  were  all  Interested.  The  execu- 
tion debtor,  the  Washington  Planing  Mills, 
so  far  as  we -see  from  tbe  record,  has  no 
longer  any  interest  in  the  controversy  as  to 
the  property  In  the  hands  of  Kugler;    and 
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the  only  Interest  the  defendant  has  in  the 
trust  property  la  the  right  to  compel  the  trus- 
tee, Kugler,  to  sell  it,  and  out  of  the  itn>- 
ceeds  to  pay  him  his  proper  share. 

As  to  whether  or  not  Brown  Is  a  prior  in- 
doraer  of  the  notes  sued  on,  that  question  It 
can  raise  in  the  execution  of  the  trust  by 
Kut^er,  or  In  an  action  between  It  and 
Brown;  and  it  will  not  be  allowed  to  ob- 
stmct  and  delay  the  x^alntur  In  the  collection 
of  whatever  amount  is  due  upon  the  notes. 
The  defendant  was  an  Indorser,  and  made 
by  our  statute  a  surety;  and  the  plalntifr 
had  a  right  to  sue  the  defendant  alone,  as  he 
did. 

We  have  thought  It  best  to  discuss  the  case 
at  length,  because  most  of  these  matters  In- 
Tolyed  the  right  of  the  plalntlir  to  make  any 
recovery  on  the  Indorsement  of  tboee  notes 
under  any  circumstances;  but  at  the  same 
time,  because  of  the  erroneous  Instruction 
given  by  his  honor,  which  was  In  these 
words,  "If  you  believe  the  evidence  In  this 
case,  you  should  answer  both  Issues,  Tes,' 
and  fix  the  amount  of  the  recovery  at  the 
face  of  the  notes,  allowing  interest  from  the 
day  tiiat  each  note,  respectively,  fell  due," 
there  must  be  a  new  trial.  The  Instruc- 
tion was  erroneoos,  because  the  testimony 
was  conflicting  as  to  wtiat  amounts  the 
plalntUT  bank  bad  in  its  possession  in  the 
way  of  cash  and  collateral  securities  belong- 
ing to  the  Washington  Planing  Mills  after 
the  notes  fell  due,  and  before  the  appoint- 
ment of  the  receiver  for  the  planing  mills.  It 
is  not  necessary  to  notice  the  objections  to 
the  evidence,  from  the  view  which  we  taice 
of  the  case.    New  tclaL 


08  N.  C.  un 

LTNB  T.  WESTERN  UNION  TEL.  00. 

(Snpreme  Court  of  North  Carolina.     Oct.  25, 
1898.) 

TRIAb— iHSTKUOnOSB— TBLSSItAIf— NBGUeBirOB  M 
DlLIVBRT — DAXAOBS. 

1.  The  court  need  not  char^  In  the  language 
of  the  instmctions  asked,  if,  where  proper, 
they  are  given  in  substance. 

2.  A  telegraph  company  was  in  the  habit 
•f  going  to  the  back  door  of  the  post  office 
when  the  general  delivery  window  was  closed 
for  addresses  of  parties  unknown  to  it.  On 
this  occasion  the  messenger  found  the  window 
dosed,  and.  saw  a  light  in  the  office,  but  did 
not  go  back  to  inquire.  One  of  the  clerks  was 
titere  at  the  time  who  could  have  given  him 
the  address  wanted.  Held  sufficient  to  go  to 
the  jury  on  the  question  of  negligence  in  de- 
livenng  a  telegram. 

3.  The  addressee  of  a  telegram  may  recover 
for  mental  anguish  and  suffering  caused  by 
the  negligence  of  the  company  in  delivering  it, 
and  this  though  it  does  not  disclose  the  rela- 
tion of  the  parties. 

Appeal  from  superior  court,  Wake  county; 
Timberlake,  Judge. 

Action  by  Maggie  E.  Lyne  against  the  West- 
em  Union  Telegraph  Company.  There  was  a 
judgement  for  plaintiff,  and  defendant  appeals. 
Affirmed. 


Bobert  O.  Strong,  for  appellant.    Shepherd 
ft  Busbee,  for  appellee. 

FUBCHES,  J.    The  plaintifl  is  the  widow 
of  B.  O.  Lyne,  who  was  called  by  her  "Oveg- 
ory."   The  plaintifl  alleges:    That  at  9  o'clock 
p.  m.  on  the  23d  day  of  October,  1897,  J.  & 
L}me,   a   brother-in-law   of  plaintiff   and    a 
brother  of  ber  husband,  sent  her  the  follow- 
ing telegram:    "Richmond,  Va.,  Oct  23.  1897. 
To  Mrs.  B.  O.  Lyne,  Oare  Mrs.  Mattie  Worth- 
am,  Raleigh,  N.  C:    Gregory  met  acddent; 
not  live  more  24,  28  hours.    J.  B.  Lyne."  Tbat 
this  telegram  was  received  at  the  ofQce  of  the 
defendant  in  Baleigh,  N.  O.,  and  that  it  was 
not  delivered  to  her  nntil  1  o'clock  p.  m.,  Oc- 
tober 24th.     That  this  delay  in  the  delivery 
of  the  telegram  was  caused  by  the  negligence 
of  the  defendant  and  its  agents.    That  by  and 
on  account  of  said  negligence  she  was  nnable 
to  reach  the  city  of  Richmond  until  the  morn- 
ing of  the  25th  of  October,  and  not  until  aft- 
er the  death  of  her  husband.   That  said  negli- 
gence caused  her  great  pain  and  mental  suf- 
fering, for  which  she  dednanda  damages   In 
this  action.    The  defendant  admitted  receiv- 
ing the  message,  denied  all  allegations  of  neg- 
ligence, sets  up  contributory  negligence  on  the 
part  of  the  plaintiff,  and  denies  her  right  to 
recover,  and  especially  denies  her  right   to 
recover  damages  for  mental  anguish  and  snf- 
fering.    It  appeared  on  the  trial  that  the  mes- 
sage was  received  at  the  Richmond  office  at 
10:10  p.  m.,  October  23d,  and  at  the  Raleigh 
office  at  10:28  of  the  same  day;   that  it  was 
put  in  the  hands  of  Eugene  Cole,  one  of  the 
messenger  boys  of  the  defendant,  for  deliv- 
ery; that  he  did  not  know  the  address  or  res- 
idence of  Mrs.  Worttaam;   that  he  examined 
the  city  directory,  and  did  not  find  It  there: 
that  he  then  went  to  the  hotels  in  the  city, 
and  failed  to  find  it  on  their  registry;  that  be 
then  went  to  the  post  ofiice,  where  he  was  in 
the  habit  of  going  for  such  information,  and 
found  the  general  delivery  window  closed; 
that  he  saw  a  light  in  the  office,  but  did  not 
go  to  the  back  door  to  Inquire  for  the  address 
of   Mrs.    Wortham,    but   returned    with    the 
message,  undelivered,  to  the  Raleigh  office  of 
the  defendant    It  was  In  evidence  tbat  the 
delivery  messengers  of  the  defendant  were  in 
the  liablt  of  going  to  the  post  office  for  such 
information,  and  tbat  when  it  was  after  of- 
fice hours,  and  the  general  delivery  window 
was  closed,  they  were  in  the  habit  of  going 
to  the  back  door  of  the  post  office,  and  mak- 
ing the  inquiry  there;  that  one  of  the  clerks  of 
the  post  office  was  in  there  at  the  time  the 
messenger  went  to  the  post  office,  and.  If  he 
had  gone  to  the  back  door  and  inquired,  the 
post-office  clerk  would  hare  given  him   the 
address  of  Mrs.  Wortham;  that  Mrs.  Worth- 
am  resided  at  110  Salisbury  street,  within  » 
few  hundred  yards  of  the  defendant's  Ra- 
leigh office,  but  had  only  resided  there  a  few 
months,  and  her  residence  was  not  known  to 
the  defendant    There  was  other  evidence  In 
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the  case,  which  we  deem  It  nnnecesBary  to 
give  or  refer  to,  as  the  case  turns  upon  what 
we  have  given  and  the  Instructions  of  the 
court.  There  were  some  exceptions  to  evi- 
dence, and,  without  discussing  these,  it  la 
sufficient  to  say  they  have  been  considered, 
and  that  we  are  of  the  opinion  they  cannot  be 
sustained. 

There  are  quite  a  number  of  prayers  for 
special  Instructions.  Some  of  them  were  giv- 
en by  the  court,  and  some  were  refused,  ex- 
cept as  covered  by  the  charge  of  the  court; 
and  we  are  of  the  opinion  that  the  charge  of 
the  court  gave  all  the  defendant's  prayers  for 
Instruction  which  the  defendant  was  entitled 
to,  and  that  the  charge  was  a  correct  exposi- 
tion of  the  law.  It  Is  not  necessary  that  the 
court  give  its  charge  in  the  language  of  the 
prayers,  even  when  the  prayers  ore  proper,  it 
they  are  given  in  substance.  Thompson  t. 
Telegraph  Co.,  107  N.  C.  440,  12  S.  B.  427. 

The  defendant  contended  that  It  was  not 
guilty  of  negligence  in  delivering  the  tele- 
gram; that  the  residence  of  Mrs.  Wortham 
was  not  known  to  defendant,  and  that  de- 
fendant had  exercised  due  diligence  in  its 
endeavor  to  ascertain  the  same.  But  It  must 
be  admitted  that  there  Is  some  evidence  of 
negligence,  or  a  want  of  due  diligence.  This 
is  disclosed  by  the  defendant's  witness  Cole, 
who  testified  that  he  went  to  the  post  office 
to  obtain  this  Information,  and  that  the  gen- 
eral delivery  window  was  closed,  but  that  he 
saw  a  light  In  the  post  office,  and  did  not  go 
to  the  back  door  to  Inquire.  When  it  Is  In 
evidence  that  the  defendant  was  In  the  habit 
of  going  to  the  back  dodr  for  such  informa- 
tion, in  case  the  general  delivery  window  was 
closed,  and  when  It  was  shown  by  one  of  the 
clerks  of  the  post  office  that  he  was  In  the 
office  at  the  time  the  messenger  was  there, 
and  could  have  given  him  the  desired  Infor- 
mation (the  address  of  Mrs.  Wortham)  if  the 
messenger  had  tnade  the  Inquiry,  this  was 
not  only  some  evidence,  as  in  WIttkowsky  v. 
Wasson,  71  N.  C.  451,  bat  such  evidence  as 
sbonid  go  to  the  Jury.  The  evidence  seems  to 
have  been  clearly  and  correctly  submitted  to 
the  Jury  upon  proper  Instructions  from  the 
court,  and  the  verdict  of  the  jury  Is  binding 
upon  us.  We  cannot  review  or  reverse  the 
finding. 

It  was  contended  by  the  defendant  that 
the  plaintiff  conld  not  recover  damages  for 
her  mental  anguish  and  suffering,  even  If  It 
should  be  found  that  the  defendant  was  guilty 
of  negligence  In  delivering  the  message.  But 
the. doctrine  has  been  so  firmly  settled  in  this 
court  that  she  can  that  we  only  feel  called 
upon  to  cite  Young  v.  Telegraph  Co.,  107 
N.  C.  370,  11  S.  B.  1044,  Thompson  v.  Tele- 
graph Co.,  107  N.  O.  4416,  12  S.  E.  427,  and 
SherrlU  v.  Telegraph  Co.,  109  N.  C.  528,  14 
S.  B.  04. 

The  defendant  further  contended  that,  If  It 
be  held  that  a  plaintiff  may  recover  for  men- 
tal anguish  and  suffering,  the  plaintiff  In  this 


case  cannot  do  so,  for  the  reason  that  the 
telegram  does  not  disclose  the  relation  of  the 
parties, — does  not  disclose  that  "Gregory"  was 
the  husband  of  the  plaintiff,— and  that,  as  the 
telegram  does  not  show  this,  it  cannot  be 
shown  In  evidence.  We  cannot  sustain  this 
contention.  The  relation  of  the  parties  was 
not  disclosed  In  Sherrill  v.  Telegraph  Co.,  su- 
pra: "Tell  Henry  to  come  home.  Lou  Is  bad 
sick."  Nor  was  it  disclosed  In  Telegraph  Co. 
V.  Adams,  76  Tex.  531,  12  S.  W.  857,  and  It 
was  held  In  that  case  that  the  plaintiff  could 
recover  for  mental  anguish  and  suffering. 
That  case  contains  a  very  clear  and  Interest- 
ing discussion  of  the  matter.  The  telegram  In 
that  case  Is  as  follows:  "To  F.  E.  Adams, 
Athens:  Clara,  come  quick.  Rufe  Is  dying." 
The  same  contention  was  made  In  that  case 
that  the  defendant  makes  In  this,  and  the 
court  say,  among  other  things,  "that  the  rule 
insisted  on  by  appellant  is  too  restricted  to 
be  safely  applied  to  communications  sent  by 
the  electric  telegn'aph.  •  •  •  When  such 
communications  relate  to  sickness  and  death, 
there  accompanies  them  a  common-sense  sug- 
gestion that  they  are  of  Importance,  and  that 
the  persons  addressed  have  in  them  a  serious 
interest."  We  only  quote  brlefiy  from  this 
opinion,  and  recommend  it  to  the  attention  of 
the  profession.  It  seems  to  be  sustained  by 
the  decision  In  Telegraph  Co.  v.  Lavender 
(Tex.  Civ.  App.)  40  S.  W.  1035.  From  these 
opinions,  and  that  of  Sherrill  v.  Telegraph 
Co.,  supra,  we  have  no  hesitation  in  holding 
that  the  plaintiff  Is  entitled  to  recover  for 
mental  pain  and  suffering,  if  entitled  to  recov- 
er at  alL  Having  examined  the  record  care- 
fully, and  finding  no  error,  the  Judgment  is 
affirmed. 


023  N.  C.  67) 
PENDER  T.  MALLETT  et  aL 
(Snpreme  Court  of  North  Carolina.     Oct.  18^ 
18e&) 

RSOSTVKBS— FBAOBUI.ENT     OojnrSTAIfCBS— EXAMI- 
NATION or  Fartibs  beposb  Trial — Plbadimo — 

HiSJOINDBB — AROUMENTATIVB  AND  EVIDENTIARY 

pLBADiNoa — Actions  aoaisst  Marribd  Wombn. 

1.  Under  C!ode,  i  581,  anthorlzing  the  exam- 
ination of  a  defendant  liefore  pleadings  filed, 
to  procure  information  for  framing  the  com-' 
plaint,  and,  after  answer  filed,  to  procure  evi- 
dence in  the  cause,  an  order  for  the  examina- 
tion of  defendants  before  answer  filed  was 
prematare,  where  anch  examination  was  not 
asked  for  the  purpose  of  obtaining  information 
for  framing  the  complaint. 

2.  A  ruling  that  a  certain  order  for  the  exam- 
ination of  defendants  before  answer  filed,  un- 
der Code,  g  579  et  seq.,  was  premature,  did  not 
preclude  an  order  for  such  examination  at  a 
date  after  issue  should  be  joined,  as  such  rul- 
ing, made  at  a  different  stage  of  the  cause,  was 
not  res  judicata. 

3.  A  demurrer  to  a  complaint  on  the  ground 
of  misjoinder  was  properly  overruled,  wliere 
the  parties  and  canses  of  action  objected  to 
were  omitted  In  a  substituted  complaint  filed 
by  leave  of  court,  and  there  was  a  discontinu- 
ance as  to  them. 

4.  The  fact  that  a  complaint  is  argumenta- 
tive and  eridetatiary,  though  ground  for  a  mo- 
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tion,  if  made  before  answer  or  demarrer,  U 
not  eround  for  demurrer. 

5.  The  fact  that  a  second  complaint,  which 
is  tt  substitute  for  the  origiDal,  and  filed  by 
leave  of  court,  states  the  alleged  cause  of  ac- 
tion in  a  manner  diCferent  from  or  antagonistic 
to  such  oriirinal,  is  not  available  as  ground 
for  demurrer. 

0.  A  receiver  appointed  in  a  proceeding  sup- 
pli^raentary  to  execution  is  not  the  rcprcsonta- 
tive  of  the  debtors  alone,  and  can  maintiiin  an 
action  to  set  aside  fraudulent  transactions  of 
su''h  debtors. 

7.  Wliore  a  married  woman  claims  as  her 
soii.irato  estate  property  transferred  to  her  by 
b'T  insolvent  husband,  or  by  an  insolvent  firm 
of  which  he  is  a  member,  in  fraud  of  his  cred- 
itors, she  may  be  sued  in  regard  to  IL  her  has- 
band    being    joined    with    her    as    defendant 

Appeal  from  superior  court,  Edgecombe 
county;  Brown,  Judge. 

Action  by  John  R.  Pender,  recelTer  of  John 
P.  Mallett  and  another,  against  John  P.  Mal- 
lett  and  others.  From  an  order  remanding 
the  cause  to  the  clerk,  and  directing  him  to 
proceed  to  execute  a  previous  order  for  the 
examination  of  defendants  before  trial,  de- 
fendants appeaL    AflSrmed. 

The  complaint,  which  was  filed  June  11, 
1896,  after  alleging  the  appointment  and  qoal- 
Iflcation  of  plaintiff  as  receiver  of  the  prop- 
erty of  defendants  John  P.  Mallett  and  O.  B. 
Mebegan,  on  application  of  Julian  M.  Baker 
and  Ida  M.  Adams,  Judgment  creditors,  and 
describing  the  property  in  controversy,  in-  the 
possession  of  defendants  8.  Mallett  (the  wife 
of  said  John  P.  Mallett  and  sister  of  said 
Mehegan)  and  the  Edgecombe  Homestead  & 
Loan  Association,  averred  the  rendition  of  a 
Judgmetat  in  favor  of  said  Baker  and  Adams 
against  said  Mallett  and  Mehegan  for  ^,952.- 
73,  with  8  per  cent  Interest  from  Febmary 
1,  1894,  and  the  fraudulent  disposition  of 
their  property,  and  conversion  thereof  into 
cash,  for  the  purpose  of  secreting  the  same 
from  their  creditors,  and  with  Intent  to  hin- 
der, delay,  and  defraud  said  Baker  and 
Adams  and  other  creditors  in  the  collection  of 
their  debts,  and  also  the  seizure  of  certain  of 
snch  property  on  a  warrant  of  attachment, 
and  the  condemnation  thereof  to  the  payment 
of  said  judgment  in  favor  of  said  Baker  and 
Adams.  Said  complaint  also  alleged  that  de- 
fendants John  P.  Mallett  and  Mehegan,  be- 
ing insolvent,  and  devising  and  Intendtiig  to 
cheat  and  defraud  said  Baker  and  Adams  In 
the  enforcement  of  their  said  judgment, 
fraudulently  turned  over  to  defendant  S.  Mal- 
lett money  amounting  to  more  than  $1,800, 
and  shipped  to  the  addresses  of  fictitious  per- 
sons, at  divers  places,  goods  of  the  value  of 
about  $1,000,  and  procured  defendant  S.  Mal- 
lett to  be  registered  as  a  free  trader,  and  es- 
tablished ber  In  the  mercantile  business,  by 
parchaslng  a  stock  of  goods  In  her  name, 
but  with  their  own  money;  that  defendant  S. 
Mallett  is  also  the  holder  of  bank  stock  of  the 
value  of  $400,  which  she  purchased  with 
money  fraudulently  turned  over  to  her  by  de- 
fendant John  P.  Mallett;  and  that  said  Jobn 
P.  Mallett  is  also  the  owner  of  10  shares  of 


stock  In  defendant  Edgecombe  Homestead  & 
Loan  Association,  of  the  value  of  $820.      In 
said  complaint  plaintiff  prayed  that  he  be  ad- 
Judged  the  owner  of  the  property  therein  de- 
scribed, and  that  he  recover  the  possession 
thereof.     Defendant  S.  Mallett  demurred   to 
said  complaint  on  the  grounds  (1)  that  It  mls- 
Jolns  an  alleged  cause  of  action  against  de- 
murrant  with   an   alleged   cause   of   action 
against  the  defendant  association;  (2)  that  it 
mlsjoins  parties  defendant  who  are  not   al- 
leged to  be  liable  on  the  same  cause  of  action, 
viz.  demurrant,  who  has  no  Interest  in   the 
cause  of  action  alleged  against  the  defendant 
association,  which,  also,  has  no  Interest  In  the 
cause   of  action  alleged  against  demnrrant; 
and  (3)  that  said  complaint  Is  both  argumen- 
tative and  evidentiary.    Pending  the  demur- 
rer, and  on  September  28,  1807,  the  derk  la- 
sued  an  order  for  the  examination  of  defend- 
ants John  P.  and  S.  Mallett,  before  him.  on 
October  6,  1897,  under  Code,  I  579   et  seq., 
touching  the  matters  In  controversy  In   said 
action,    which   proceeding    said    defendants 
moved  to  quash  for  want  of  jurisdiction,  there 
being  no  Issues  of  fact  in  controversy,   and 
the  only  matters  at  issue  being  questions  of 
law  on  the  demurrer.     Their  motion  being 
overruled,  they  excepted  and  appealed;    and 
at  the  October  term,  1897,  Bryan,  J.,  presid- 
ing, said  Judgment  of  the  clerk  was  over- 
ruled, and  said  proceeding  ordered  dismissed, 
to  which  order  plaintiff  excepted.    On  Octo- 
ber 11,  1897,  plaintiff,  by  permission  of  the 
court,  filed  a  substituted  complaint,  contain- 
ing substantially  the  same  averments  as  the 
other,  except  that  It  omitted  the  alleged  cause 
of  action  against  the  Edgecombe  Homestead 
A  Loan  .&.ssocIatIon,  and  alleged,  In  addition, 
that  defendant  S.  Mallett  participated  In  the 
alleged  scheme  of  ber  co-defendants  to  cheat 
and  defraud  their  creditors,  and  that  the  mon- 
ey and  property  fraudulently  appropriated  by 
her  amounted  to  at  least  $1,000,  and  praying 
that  defendants  be  required  to  pay  plain- 
tiff $1,000  as  the  value  of  the  property  and 
money  withdrawn  by  them  from  the  reach  of 
the  judgment  creditors,  and  that,  for  the  pay- 
ment thereof,  defendant  S.  Mallett  be  declar- 
ed a  trustee  of  the  stock  of  goods  and  bank 
stock  therein  described,  and  also  for  general 
relief.    To  this  complaint  defendant  S.  Mal- 
lett demurred  on  the  several  grounds  specified 
In  her  demurrer  to  the  first  complaint,  and  on 
the  additional  grounds  (1)  that  said  complaint 
attempts  to  set  up  a  different  cause  of  action 
on  the  same  alleged  facts  as  stated  in  the 
first  complaint;    (2)  that  said  complaint  at- 
tempts to  make  parties  defendant  whose  In- 
terest Is  antagonistic  to  that  of  demnrrant; 
and  (3)  that  no  cause  of  action  Is  alleged 
against  demurrant,  for  that  it  appears  from 
the  complaint  that  she  was  a  feme  covert  at 
'the  time  of  the  alleged  payments  to  her,  and 
plaintiffs  can  maintain  no  action  against  her 
therefor  because  of  her  coverture,  and  that 
the  alleged  conspiracy  In  which  she  la  alleged 
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to  haye  participated  was  with  her  tansband, 
and  must  be  presumed  to  have  been  under  his 
coercion.  On  hearing  said  demurrer  at  the 
April  term,  1898,  before  Brown,  J.,  the  same 
was  OTerruled,  it  appearing  that  the  defend- 
ant loan  association  had  been  eliminated  from 
the  action,  and  It  was  ordered  that  defendants 
John  P.  and  &  Mallett  haye  until  May  20, 
1896,  to  answer  the  substituted  complaint 
On  motion  of  plaintiff.  It  was  further  order- 
ed that  defendants  each  appear  before  the 
derti,  on  May  23,  1898,  for  examination,  ac- 
cording to  law,  concerning  the  matters  set 
out  in  the  pleadings.  To  said  order  and  judg- 
ment defendants  excepted,  but,  the  court  be-, 
Ing  of  opinion  that  no  appeal  then  lay,  the 
clerk  was  ordered  to  withhold  the  transcript, 
and  to  proceed  to  take  said  examination,  un- 
less otherwise  ordered  by  the  supreme  court 
Owing  to  the  fact  that  defendants  had  ap- 
plied to  the  supreme  court  for  a  review  of 
said  orders  on  certiorari,  and  the  decision  bad 
not  then  been  sent  down,  said  examination 
was  continued  to  a  fntuire  day;  and  on  June 
2,  1898,  the  certificate  therein  having  been  re- 
ceived, in  which  it  was  dedared  that  "the 
certiorari  will  Issue,  but  it  win  not  suspend 
the  order  of  examination  of  defendants"  (30 
8.  R  324,  122  N.  O.  163),  the  derk  fixed  June 
7, 1898,  as  the  time  for  said  examination,  and 
issued  his  order  therefor.  Defendant  S.  Mal- 
lett moved  to  quash  the  proceedings,  on  the 
grounds  that  the  only  Issues  in  dispute  on  the 
pleadings  are  issues  of  law,  and  that  plain- 
tiffs are  estopped  to  make  such  examination 
before  answer  filed,  by  the  order  of  Judge 
Bryan,  which  Is  res  Judicata;  and  defendants 
John  P.  Mallett  and  Mehegan  moved  to  quash 
as  to  them,  on  the  grounds  that  they  are  not 
parties  to  the  action,  and  that  they  cannot  be 
examined  In  said  proceeding  for  the  reasons 
stated  by  their  co-defendant  S.  Mallett  The 
motions  were  overruled,  and  defendants  ex- 
cepted and  appealed.  Defendants  Insisted 
that  the  examination  could  not  foe  proceeded 
with  until  said  appeals  had  been  determined. 
Plaintiff  Insisted  that  the  derk  should  pro- 
ceed with  the  examination,  noting  defend- 
ants' exceptions,  and  that  an  appeal  from  the 
ruling  of  the  clerk  would  be  premature.  The 
clerk  decided  that  defendants'  contention  waa 
correct,  aud  refused  to  take  the  examination, 
to  which  decision  plaintiff  excepted  and  ap- 
pealed; and  at  the  June  term,  1S98,  the  court 
(Brown,  J.),  being  of  opinion  that  the  appeal 
will  not  lie  from  an  order  directing  the  ex- 
amination of  parties  to  an  action,  remanded 
the  cause  to  the  derk,  with  directions  to  fix 
a  date,  and  proceed  with  said  examination, 
regardless  of  any  appeal.  SVom  this  order 
defendants  appeal. 

O.  M.  T.  Fountain,  tor  appellants.    Jacob 
Battle  and  OlUlam  &  Gilliam,  for  appellee. 

CLARK,  J.    Under  Code,  I  681,  thti  defend- 
ant may  be  examined  before  pleadings  filed, 
to  procure  Information  In  framing  the  com- 
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plaint  as  was  the  ease  In  Holt  v.  Warehouse 
Co.,  116  N.  C.  480,  21  S.  B.  919.  where  It  was 
held  that  an  appeal  from  such  order  was  pre- 
mature and  would  be  dismissed ;  or  the  defend- 
ant may  be  examined  after  answer  filed  to 
procure  evidence  in  the  cause  (Helms  v.  Oreen, 
105  N.  0.  281,  11  S.  B.  470;  Vann  T.  Law- 
rence, 111  N.  O.  82, 16  S.  B.  1081);  and  in  the 
latter  case  the  court  held  that  an  appeal  from 
such  an  order  would  be  premature,  pointing 
out  that  trials  would  be  needlessly  prolonged 
and  Costs  extravagantly  swelled  if  an  appeal 
could  lie  to  this  court  "upon  every  Isolated 
question  of  practice,  or  the  admissibility  of 
evidence,  competency  of  witnesses,  or  the 
like."  The  examination  in  this  case  not  hav- 
ing been  asked  to  procure  evidence  In  framing 
the  complaint  Us  honor.  Judge  Bryan,  prop- 
erly held  at  fall  term,  1897,  that  the  order  to 
examine  the  defendants  before  answer  filed 
was  premature.  At  April  term,  1898,  Judge 
Brown  overruled  the  demurrer,  and  gave  the 
defendanta  tUl  May  20th  t6  file  answer,  and 
ordered  examination  to  be  taken  May  2Sd. 
The  Issue  would  regularly  have  been  joined 
by  filing  the  answer  at  April  term,  and,  aa 
by  the  grace  of  his  honor  time  was  given  till 
the  20th  of  May,  he  was  within  the  practice 
by  setting  the  examination  for  May  28d,  a 
date  after  issue  should  be  Joined;  and  the 
former  order  of  Judge  Bryan,  made  at  a  dif- 
ferent stage  of  the  cause,  was  not  res  judicata. 
The  defendants  appealed  at  April  term,  1898, 
which  lay  from  overruling  the  demurrer, 
though  not  from  an  order  directing  examina- 
tion of  witnesses,  and  this  was  held  In  this 
(case.  Pender  v.  Mallett  122  N.  C.  163,  80 
S.  B.  324.  The  appeal  would  ordinarily  stop 
all  proceedings  in  the  lower  court  Including 
proceedings  under  orders  from  which,  if  con- 
sidered alone,  an  appeal  would  be  premature. 
But  In  this  cause,  upon  the  case  as  present- 
ed, we  directed  tliat  the  writ  of  certiorari 
should  not  suspend  the  order  of  examination 
of  the  defendants,— a  matter  which  rested 
In  the  discretion  of  this  court     Code,  |  957. 

This  brings  us  to  the  consideration  of  the 
demurrer,  from  overruling  which  an  appeal 
lay,  but  as  to  which  we  find  no  error.  The 
first  two  grounds  of  first  demurrer  for  mis- 
joinder are  eliminated  by  the  omission  of  the 
parties  and  causes  of  action  objected  to  In  the 
second  or  substituted  complaint  filed  by  leave 
of  court  and  the  finding  of  fact  by  Judge 
Brown  that  there  has  been  a  discontinuance 
as  to  them.  The  third  ground  of  demurrer, 
that  the  complaint  was  argumentative,  and 
evidentiary.  Is  not  ground  for  demurrer,  but 
if  true,  would  have  sustained  a  motion  (If 
made  before  answer  or  demurrer)  for  a  re- 
pleader and  to  make  the  complaint  more  expll 
dt  Daniels  v.  Baxter,  120  N.  a  14,  26  S. 
B.  635.  As  to  the  first  addlUonal  ground  of 
the  amended  demurrer,  the  second  complaint 
Is  not  for  a  different  cause  of  action  and  an- 
tagonistic to  the  first,  but  merdy  a  different 
mode  of  stating  the  same  cause  of  action;  and 
U  It  were,  as  the  demurrer  alleges,  the  second 


Digitized  by 


Google 


854 


81  SOUTHKASTBRM  RSPOBTBB. 


(S.CL 


complaint  Is,  In  effect,  a  snbBtltnted  complaint 
by  leave  of  the  court,  and  might  be  different 
or  even  antagonistic  to  that  stated  In  the  orig- 
inal complaint,— for  this  Is  not  the  case  of 
an  amendment  of  summons,  or  even  of  the 
complaint,  to  confer  Jurisdiction,  by  charging 
an  entirely  new  cause  of  action,  or  evading 
defenses  to  the  original  action,  which  would 
not  be  admissible.  Glllam  v.  Insurance  Co., 
121  N.  C.  369,  28  &  B.  470.  The  second  ad- 
ditional ground  of  demurrer  cannot  be  sustain- 
ed. The  receiver  Is  the  band  of  the  court, 
bringing  this  proceeding  under  its  orders,  and 
Is  not  the  representative  of  the  debtors  alone, 
and  can  maintain  an  action  to  set  aside  fraud- 
ulent transactions  of  the  debtors.  24  Am.  & 
Bng.  Enc.  Law,  699,  notes;  Porter  v.  Wil- 
liams, 59  Am.  Dec.  523,  and  notes.  As  to  the 
last  ground  of  demurrer,  the  defendant  S.  Mal- 
lett  Is  now  a  free  trader  and  sued  as  such.  It 
Is  Immaterial  that  the  property  came  Into  her 
hands  before  she  was  made  a  free  trader. 
But,  even  If  she  were  not  a  free  trader,  the 
action  concerns  property  she  claims  as  her 
separate  property,  and  she  can  be  sued  In  re- 
gard thereto,  no  matter  when  she  acquired  It, 
her  husband  being  joined  with  her  as  defend- 
ant Code,  {{  178,  424,  subd.  4.  It  cannot 
be  allowed  that,  when  an  insolvent  husband 
(or  bis  firm,  as  here  charged)  makes  over  his 
property  to  his  wife  in  fraud  of  his  creditors, 
she  cannot  be  sued  for  the  recovery  thereof 
because  she  Is  a  married  woman.  If  in  such 
case  the  specific  property  (money,  for  in- 
stance) has  been  Invested  In  some  other  shape, 
the  fund  may  be  followed.  Edwards  v.  Cul- 
berson, 111  N.  C.  344,  16  S.  B.  233,  and  cases 
there  cited.    No  error. 
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BAILBY  et  aL  V.  ORAT. 

(Supreme  Court  of  South  Carolina.     Nov.  4^ 

1898.) 

IWOKOTIOW— EaSEJIBWT— PRgSOBlPTIOK— OrAHT  — 

Amoihino  IxkMDOWNBRS— Liabilities. 

1.  Ad  owner  of  a  lot  is  not  entitled  to  an 
injunction  to  restrain  the  excavation  of  an  al- 
ley for  the  erection  of  a  bnilding,  where  It 
appears  from  his  alleprations  that  the  ease- 
ment he  claims  to  a  right  of  way  in  such  alley 
was  created  for  the  benefit  of  and  appurtenant 
to  an  adjacent  lot,  and  not  that  of  complain- 
ant. 

2.  Where  an  owner  has  access  to  his  prem- 
ises in  a  town  from  two  sides,  the  inconven- 
ience of  not  having  access  from  another  side 
does  not  constitute  that  "necessity"  which  is 
required  to  support  an  easement  to  a  right  of 
way  from  necessity. 

3.*ro  sustain  a  claim  to  an  easement  to  a 
right  of  way  in  an  alley  by  prescription,  It 
must  be  alleged  that  the  nght  claimed  has 
been  exercised  and  enjoyed  adversely  to  the 
right   of  some  other   person. 

4.  An  owner  of  a  lot  adjoining  an  alley  can- 
not have  an  injunction  to  restrain  the  erection 
of  a  building  therein  on  the  ground  that  it 
prevents  the  passage  of  light  and  air  through 
his  windows,  since  such  a  right  to  light  and 
air  cannot  be  acquired  by  the  enjoyment  of 
such  privileges  for  any  length  of  time. 

5.  An  owner  of  a  lot  cannot  sustain  a  claim 
*t  an  easement  to  a  right  of  way  in  an  alley 


founded  on  a  grant  where  It  appears  from  his 
deed  and  the  deeds  of  those  under  whom  he 
claims  that  the  easement  was  created  for  the 
benefit  of,  and  as  appurtenant  to,  an  adjoining 
lot 

6.  An  action  cannot  be  maintained  against  aa 
adjoining  landowner  for  injuries  resnlang  from 
an  excavation  for  the  erection  of  a  building,  in 
the  absence  of  allegations  of  negligence. 

Appeal  from  common  pleas  circuit  court  oC 
Laurens  county;  James  Aldrich,  Judge. 

Bill  by  M.  S.  Bailey  &  Son  against  W.  U 
Gray  for  an  injunction  to  restrain  the  excava- 
tion of  an  alley.  From  a  decree  in  favor  of 
defendant  plaintiffs  appeaL     AfSrmed. 

The  complaint  alleges: 

"(1)  That  the  plalnUffs,  Mercer  S.  Bailey  and 
William  J.  Bailey,  are  and  were  January  2. 
1893,  partners  In  business,  under  the  firm 
name  of  M.  S.  Bailey  &  Son. 

"(2)  That  heretofore,  on  October  7.  1863. 
one  J.  W.  Simpson,  for  value,  conveyed  to 
Edward  H.  Fisher  and  John  Agnew,  their 
heirs  and  assigns,  a  lot  of  land,  of  which  he 
was  seised  and  possessed  In  fee  In  the  city 
of  Laurens,  In  said  county  and  state,  with 
three  storerooms  located  on  a  part  of  said  lot 
being  de8crll>ed  In  said  deed  as  follows:  'All 
that  comer  lot  of  land,  and  buildings  there- 
on, situate  and  lying  In  the  village  of  Lau- 
rens, South  Carolina,  containing  one-fourth  of 
an  acre,  more  or  less,  bounded  on  the  north 
by  the  street  leading  through  the  south  side 
of  the  public  square  to  Greenville  court  bouse, 
on  the  east  by  the  street  leading  to  Augusta, 
on  the  south  by  lot  belonging  to  the  estate  of 
John  Smith,  deceased,  and  on  the  west  by  the 
N.  Pyles  and  J.  Wlstar  and  W.  D.  Simpson 
lot  tlie  latter  now  vacant  and  being  origi- 
nally a  part  of  the  lot  now  being  conveyed, 
all  of  which  lot  was  deeded  from  H.  C. 
Young  to  Adams,  and  from  Adams  to  John 
W.  Simpson,  with  the  understanding,  bow- 
ever,  that  the  right  of  way  to  said  vacant  lot 
now  owned  by  J.  Wlstar  and  W.  D.  Simpson 
Is  to  be  forever  secured  to  its  south  side 
cither  through  the  alley  now  opened  in  the 
rear  of  the  block  of  storerooms  as  there  now 
stand,  or  southerly  to  the  street  running  east 
to  the  railroad  depot  lot  at  least  eight  feet 
wide,  together  with  the  same  width  the 
whole  rear  of  said  vacant  lot'  —and  that  the 
said  deed  was  duly  recorded. 

"(3)  That  on  the  31st  day  of  May,  1869,  the 
said  Edward  H.  Fisher  and  John  Agnew,  for 
value,  conveyed  the  said  lot  of  land,  with  the 
block  of  stores  thereon  situate,  and  the  Inci- 
dents and  appurtenances  thereto  belonging,  to 
John  Kyle,  his  heirs  and  assigns,  described  as 
follows:  'AH  that  corner  lot  of  land,  and  the 
buildings  thereon,  situate  and  lying  In  the  vil- 
lage of  Laurens,  S.'C.,  containing  one-tourth 
of  an  acre,  more  or  less,  bounded  on  the 
north  by  the  street  leading  through  the  south 
side  of  the  public  square  to  Greenville  court 
house,  on  the  east  by  the  street  leading  to 
Augusta,  on  the  south  by  lot  belonging  to  the 
estate  of  John  Smith,  deceased,  and  on  the 
west  by  N.  Pyies'  lot  and  J.  Wistar  and  W.  D. 
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Simpson's  lot,  the  latter  now  vacant,  and  be- 
ing originally  a  part  of  the  lot  now  being  con- 
veyed; all  of  which  lot  was  deeded  by  H.  0. 
Yonng  to  Adams,  and  by  Adams  to  J.  W. 
Simpson,  with  the  understanding  that  the 
right  of  way  to  said  vacant  lot  now  owned 
by  J.  Wlstar  and  W.  D.  Simpson  Is  to  be  for- 
ever secured  to  Its  south  side,  either  through 
the  alley  now  opened  In  the  rear  of  the  block 
of  storerooms  as  they  now  stand,  or  south- 
erly Into  street  running  east  to  the  railroad 
depot  lot  at  least  eight  feet  wide,  together 
with  the  same  width  the  whole  rear  of  said 
vacant  lot,  as  the  same  was  conveyed  to 
08  by  the  said  Edward  H.  Fisher  and  John 
Agnew  by  John  W.  Simpson,  by  deed  bearing 
date  the  seventh  day  of  October,  1863,'— and 
that  the  said  deed  was  duly  recorded. 

"(4)  That  on  July  9,  1869,  the  said  Ed- 
ward H.  Fisher  and  John  Agnew,  for  value, 
conveyed  to  the  said  John  Kyle,  his  heirs 
and  assigns,  all  that  lot  of  land  in  the  town 
of  Laurensvllle  known  as  'Lot  No.  T  In  the 
sarvey  of  the  real  estate  of  John  Smith,  de- 
ceased, bounded  on  the  east  by  Abbeville 
street,  on  the  south  by  Cross  street,  and  on 
the  west  and  north  by  lands  of  the  estate  of 
John  Kyle,  being  twenty-seven  feet  wide  and 
twenty-three  feet  long. 

"(5)  That  on  the  ——  day  of  February, 
1872,  the  said  John  Kyle  died,  leaving  of 
force  his  last  will  and  testament,  which  waa 
admitted  to  probate  in  the  probate  court  for 
Laurens,  South  Carolina,  on  March  7,  1872, 
wherein  he  devised  the  said  two  lots  of  land 
conveyed  to  him  by  the  said  Edward  H. 
Fisher  and  John  Agnew  to  M.  G.  Law. 

"(6)  That  on  the  17th  day  of  June,  1876,  the 
said  M.  C.  Law  and  John  G.  Law,  for  value, 
conveyed  the  said  lots  of  land,  with  the  block 
of  storerooms  thereon,  with  all  appurtenan- 
ces, to  W.  L.  Boyd  and  James  M.  Boyd,  their 
heirs  and  assigns,  a  mercantile  firm  known 
as  Boyd  Brothers,  the  said  lots  being  de- 
scribed as  follows:  'All  that  piece,  parcel,  or 
lot  of  land  situate,  lying,  and  being  in  the 
coonty  and  state  aforesaid,  in  the  town  of 
Lanrensvllle,  bounded  on  the  north  by  the 
street  leading  through  the  public  square  to 
Greenville  C.  H.,  S.  C.  on  the  west  by  the 
street  leading  to  Augusta,  Ga.,  on  the  south 
by  Cross  street,  and  on  the  west  by  lands 
now  or  formerly  the  property  of  N.  Pyles  and 
J.  Wlstar  and  W.  D.  Simpson;  comprising 
the  two  lots  conveyed  to  the  late  John  Kyle, 
deceased,  by  Edward  H.  Fisher  and  John 
Agnew,  of  Columbia,  S.  0.  (the  one  <m>  the  31st 
day  of  May,  1869,  and  the  other  on  July  9th, 
1869),  supposed  to  contain  in  the  aggregate 
something  more  than  one-fourth  of  an  acre, 
'be  the  same  more  or  less,  saving  and  except- 
ing and  reserving  an  alley  eight  feet  wide 
for  the  benefit  of  the  owners  of  the  Simpson 
lot  abore  mentioned,  as  set  forth  in  the  deed 
of  31st  of  M.iy,  1868.'— and  that  the  said  deed 
was  duly  recorded. 

"(7)  That  on  March  14,  1885,  the  undivided 
interest  of  James  M.  Boyd  In  the  said  prem- 


ises, with  the  block  of  stores  and  all  Inci- 
dents and  appurtenances  thereto  belongring, 
were  duly  conveyed  to  the  said  W.  L.  Boyd, 
his  hehrs  and  assigns. 

"(8)  That  on  January  12,  1S92,  the  said 
W.  L.  Boyd  being  the  owner  in  fee  of  the 
said  premises,  and  being  In  possession  of  the 
same,  for  the  benefit  of  his  creditors  con- 
veyed to  John  W.  Ferguson,  his  heirs  and 
assigns,  the  said  premises,  which  had  been 
conveyed  to  W.  L.  Boyd  and  James  M.  Boyd 
by  the  said  John  Kyle,  and  that  the  said 
deed  was  dnly  recorded. 

"(9)  That  on  January  2, 1893,  the  said  John 
W.  Ferguson,  as  assignee  aforesaid,  after  ad- 
vertising the  said  premises  for  sale  in  lota 
describing  an  alley  ten  feet  wide  running  in 
the  rear  of  said  store  lota  or  block  of  stores, 
and  north  of  the  remainder  of  said  premises, 
the  remainder  of  said  premises  being  a  va- 
cant lot  lying  on  the  south  side  of  said  alley, 
sold  at  public  outcry  to  the  plaintiffs,  for  the 
snm  of  six  thousand  three  hundred  dollars, 
and  conveyed  to  them,  the  said  Mercer  S. 
Bailey  and  WUUam  J.  BaUey,  under  their 
firm  name  of  M.  S.  Bailey  &  Son,  their  heirs 
and  assigns,  for  the  said  sum  of  money,  the 
said  comer  lot,  with  the  block  of  stores  there- 
on situate  and  appurtenances  thereto  belong- 
ing, described  in  said  deed  of  conveyance  as 
follows:  'AH  that  lot  or  parcel  of  land  situate 
In  the  corporate  limits  of  the  city  of  Laurens, 
known  as  "storeroom  No.  1,"  In  the  Boyd 
block,  bounded  on  the  north  by  Main  street, 
east  by  Harper  street,  south  by  an  alley  ten 
feet  wide,  and  west  by  storeroom  No.  2  of 
said  block;  also,  all  that  certain  other  lot 
or  parcel  of  land  in  the  city  of  Laurens 
known  as  "storeroom  No.  2"  of  said  block, 
bounded  on  the  north  by  Main  street,  east 
by  storeroom  No.  1,  south  by  alley  ten  feet 
wide,  and  west  by  storeroom  No.  8;  also,  all 
that  certain  other  lot  or  parcel  of  land  In 
the  dty  of  Laurens  known  as  "storeroom 
No,  8,"  of  the  same  block,  bounded  on  the 
north  by  Main  street,  east  by  storeroom  No.  2, 
south  by  an  alley  ten  feet  wide,  and  west 
by  Fowler's  block,'— and  that  said  deed  was 
duly  recorded.  That  under  the  same  adver- 
tisement, and  at  the  same  time  and  place, 
the  said  John  W.  Ferguson,  as  assignee  afore- 
said, sold  at  public  outcry  to  the  defendant, 
W.  L.  Gray,  for  the  sum  of  five  hundred  and 
five  dollars,  the  remainder  of  the  said  prem- 
ises, the  same  being  a  vacant  lot,  and  lying 
south  of  said  alley,  and  described  In  said 
advertisement  and  deed  as  follows:  'All  that 
certain  lot  lying,  being,  and  situate  within 
the  corporate  limits  of  the  city  of  Laurens, 
In  the  county  and  state  aforesaid,  containing 
one-tenth  of  an  acre,  more  or  less,  and  bound- 
ed north  by  an  alley  ten  feet  wide.  In  the 
rear  of  the  Boyd  block  and  Fowler  block, 
east  by  Harper  street,  south  by  South  street, 
and  west  by  Watts  lot' 

"(10)  That  each  of  said  stores  purchased  as 
aforesaid  from  the  said  assignee  are,  and 
have  been  for  over  twenty  years,  two  stories 


Digitized  by 


L^oogle 


856 


31  SOUTHBASTPBJJ  REPORTER. 


(S.O. 


high,  with  glass  windows  for  admlttlDg 
light,  in  the  rear  of  each  of  aald  stories, 
overlooking  the  said  alley,  and  each  store, 
In  the  basement  of  the  same,  has  had  for 
over  twenty  years  a  cellar  under  the  first 
story  of  the  same,  opening  out  on  a  level 
with  the  ground  on  said  alley,  and  the  said 
alley  is  necessary  for  the  use  of  said  cellars, 
and  for  admitting  light  and  air  to  the  said 
windows;  and  that  the  plaintiffs  are  In  pos- 
session of  the  said  corner  lot  comprising  the 
said  three  stores  and  store  lots,  and  since 
their  said  purchase  of  the  same  have  been 
using  the  said  alley  as  necessary  and  appur- 
tenant to  the  said  premises;  and  that  those 
under  whom  plaintiffs  claim  had  so  used  the 
said  alley  as  appurtenant  to  the  said  store 
lots  for  over  twenty  years;  and  that,  without 
the  use  of  said  alley,  the  plaintiffs  would  have 
no  outlet  from  the  cellars  in.  said  sUwes  to 
the  public  highway,  and  would  have  no  light 
and  air  through  their  windows  in  the  rear  of 
said  storerooms,  and  the  said  premises  as  pur- 
chased would  become  almost  useless  to  the 
plaintiffs,  and  he  greatly  damaged. 

"(11)  That  the  UUe  of  the  pUinUffs'  and 
defendant's  premises  abutting  on  said  alley 
extends  to  the  center  line  of  said  alley,  with 
the  right  of  easement  to  either  over  the  en- 
tire length  and  breadth  of  tl^  same,  In  con- 
nection with  their  respective  premises,  trut 
neither  has  the  right  to  obstruct  or  destroy 
said  alley  without  the  consent  of  the  other. 

"(12)  That  the  defendant,  W.  Li.  Gray, 
went  into,  and  is  In,  possession  of  the  lot 
lying  south  of  said  alley  under  and  by  virtue 
of  his  said  purchase  of  the  same  from  John 
W.  Ferguson,  as  assignee  as  aforesaid,  and 
is  threatening  to  excavate  and  obstruct  said 
alley,  and  to  erect  a  brick  building  thereon, 
extending  over  and  from  his  own  lot  across 
said. alley  to  the  rear  of  the  plaintiffs'  block 
of  stores,  which  excavation,  if  made,  will 
injure  plaintiffs'  walls,  which  building,  If 
erected  on  said  alley,  will  destroy  the  plain- 
tiffs' use  of  their  said  cellars,  and  of  the  air 
and  light  in  the  rear  of' said  buildings;  and 
the  defendant  has  entered  upon  said  alley, 
and  commenced  the  threatened  acta  afore- 
said, against  the  objections  and  without  the 
consent  of  the  plaintiffs. 

"(13)  That  the  threats  and  acts  of  the  de- 
fendant aforesaid  are  inconsistent  with  the 
facts  and  conditions  of  the  purchase  of  his 
said  lot,  and  inconsistent  with  and  contrary 
to  the  rights  of  the  plaintiffs,  as  derived  from 
tiieir  purchase  of  the  said  premises,  con- 
trary to  the  rights  of  the  plaintiffs  as  exer- 
cised since  their  said  purchase,  and  by  those 
under  whom  they  claim  for  more  than  twenty 
years;  that  the  said  threats  and  acts  of  the 
said  defendant  are  prejudicial  to  the  plain- 
tiffs, and;  if  the  same  are  continued  and  car- 
ried out,  the  said  defendant  will  cause  great 
and  Irreparable  loss  and  injury  to  the  plain- 
tiffs. Wherefore  the  plaintiffs  demand  Judg- 
ment against  the  -defendant,  that  be  be  en- 
Joined  and  restrained  perpetually  from   ob- 


Btmctlng  or  excavating  the  said  alley,  or 
from  erecting  buildings  or  material  thereom 
or  any  part  thereof,  and  for  such  other  and 
further  relief  as  may  be  Just,  and  for  tbe 
costs  of  this  action." 

F.  P.  McGowan  and  Ferguson  &  Feather^ 
stone,  for  appellants.  Oothran,  Wells,  AjmcI 
te  Cothran,  for  respondent 

McIVER,  O.  3.  The  qnestlon  presented  by 
this  appeal  being  whether  his  honor.  Judge 
Aldrlch,  erred  in  sustaining  a  demurrer  upon 
the  ground  that  the  allegations  In  the  oom- 
plalnt  are  not  sufScIent  to  constitute  a  cause 
of  action.  It  will  be  necessary  for  the  re- 
porter to  Incorporate  ta  his  report  of  the  case 
a  copy  of  the  complaint  as  set  out  la  the 
"caae." 

The  object  of  the  action  was  to  obtain  an 
injunction  restraining  the  defendant  from  ob- 
structing and  excavating  a  certain  alley  In 
tbe  town  of  Laurens,  and  from  erecting  boild- 
ings  or  material  thereon,  or  on  any  part  there- 
of. It  appears  from  the  allegations  of  tbe 
complaint  (which,  for  the  purposes  of  this 
discussion,  must  be  assumed  to  be  true)  tbat 
on  tbe  7th  of  October,  1863,  J.  W.  Simpson 
conveyed  to  Fisher  &  Agnew  a  lot  of  land 
In  said  town,  upon  which  three  storerooms 
stood,  containing  one-fourth  of  an  acre,  more 
or  less,  the  boundaries  of  which  are  specific- 
ally set  forth  In  the  second  paragraph  of  tbe 
complatait,  the  western  boundaries  being  a 
lot  of  N.  Fyles,  and  a  vacant  lot  of  J.  Wistar 
and  W.  D.  Simpson,  "and  being  originally  a 
part  of  the  lot  now  being  conveyed,  all  of 
which  lot  was  deeded  from  H.  C.  Young  to 
Adams,  and.  from  Adams  to  John  W.  Simp- 
son, with  the  understanding,  however,  tbat 
the  right  of  way  to  said  vacant  lot  now  own- 
ed by  J.  WlBtar  and  W.  D.  Simpson  Is  to 
be  forever  secured  to  its  south  side,  either 
through  the  alley  now  opened  In  the  rear  of 
the  block  of  storerooms  as  they  now  stand. 
or  southerly  to  the  street  runoing  east  to  the 
railroad  depot  lot,  at  least  eight  feet  vide. 
together  with  the  same  width  the  whole  rear 
of  said  vacant  lot."  On  the  Slst  of  May, 
1868,  Fisher  ft  Agnew  conveyed  the  said 
lot  to  John  Kyle,  describing  It  In  practically 
identical  terms  with  those  used  In  the  pre- 
ceding deed,  including  the  words  used  to  se- 
cure the  right  of  way  to  the  lot  then  owned 
by  J.  Wistar  and  W.  D.  Simpson,  which:  for 
convenience,  will  hereafter  be  designated  as 
the  "Simpson  Lot"  On  the  8th  of  July,  1868. 
Fisher  &  Agnew  conveyed  to  said  Kyle  an- 
other lot,  formerly  belonglag  to  the  estate 
of  John  Smith,  which  appears  to  lie  south 
of  the  lot  previously  conveyed  to  said  Kyle. 
Both  of  tbe  lots  thus  conveyed  to  Kyle  by 
Fisher  &  Agnew  were  devised  by  John  Kyle 
to  M.  C.  Law,  and  she,  with  John  O.  Law 
(probably  her  husband),  on  the  17th  of  June,. 
1875,  conveyed  the  same  to  W.  L.  Boyd  and 
James  M.  Boyd.  In  that  deed,  after  describ- 
ing tbe  premises  conveyed  so  as  to  cover 


Digitized  byVjOOQlC 


ao) 


BAILEY  V.  GBAY. 


857 


both  of  tbe  lots  conveyed  by  Fisher  &  Agnew 
to  John  Kyle,  the  following  words  are  used: 
"aavhig  and  excepting  and  reserving  on  al- 
ley eight  feet  wide  for  the  benefit  of  the 
owners  of  the  Simpson  lot,  above  mentioned, 
■s  set  forth  In  the  deed  of  Slat  of  May,  1869." 
Qa  the  14th  of  March.  1885,  the  undlTlded 
Interest  of  the  said  James  M.  Boyd  in  the 
above-mentioned  premises  was  conveyed  to 
the  said  W.  L.  Boyd;  and  on  the  12th  of 
January,  1882,  the  said  W.  L.  Boyd,  by  hia 
deed  of  assignment  for  the  ben^t  of  his  cred- 
itors, conveyed  the  said  premises  to  John 
W.  Fergnson,  Beq.  On  the  2d  of  Janaary, 
1898,  the  said  Fergnson,  as  assignee  as  afore- 
said, "after  advertising  the  said  premises 
for  sale  in  lots,  describing  an  alley  ten  feet 
wide  running  In  the  rear  of  said  store  lots  or 
blocks  of  stores,  and  north  of  the  remainder 
of  said  premises  (the  remainder  of  said 
premises  being  a  vacant  lot  lying  on  the 
south  side  of  said  alley),  sold  at  public  out- 
cry to  the  plaintiffs,  for  the  sum  of  $6,300, 
and  conveyed  to  them,  *  *  *  the  said  cor- 
ner lot,  with  the  block  of  stores  thereon 
situate  and  appurtenances  thereto  belonging" ; 
the  premises  conveyed  being  described  as 
bounded  on  the  sooth  by  the  said  10-foot 
alley.  At  the  same  time,  the  remainder  of 
the  premises  were  sold  and  conveyed  to  the 
defendant  for  the  sum  of  $605,  and  are  de- 
scribed as  lying  south  of  said  10-foot  alley, 
and  bounded  north  by  the  same  alley. 

The  ■  fwegolng  statement  shows  how  the 
parties  plaintiff s  and  defendant  derived  their 
title  to  the  premises  which  they  respectively 
claim;  but  we  are  unable  to  perceive  how  it 
Bhows,  or  even  tends  to  show,  that  the  plain- 
tiffs ever  acquired  any  such  easement  as  that 
upon  which  they  base  their  claim  for  the 
relief  demanded  In  their  complaint.  On  the 
contrary,  It  shows  that  such  easement  was 
originally  created  for  the  benefit  of  the  own- 
era  of  the  Slmp8<m  lot,  and  as  appurtenant 
to  that  lot,  and  not  for  the  benefit  of  the 
owners  of  the  premises  now  held  by  plain- 
tiffs, nor  as  aivurtenant  to  such  premises. 
This  easement  thus  originally  created  for  the 
benefit  of  the  owners  of  the  Simpson  lot  is 
recognized  In  all  of  the  subsequent  convey- 
ances, in  which  the  terms  are  set  forth  in 
the  complaint;  and  in  the  last  one,  in  which 
tbe  terms  are  specially  set  forth  (the  deed 
from  M.  C.  Law  and  John  G.  Law  to  the 
Boyds),  it  is  emphasized  and  made  stronger 
by  the  saving  and  excepting  words,  above 
copied  from  that  deed.  But  in  none  of  these 
papers  is  there  a  hint  even  of  any  easement 
in  favor  of  any  other  persons  than  the  own- 
ers of  the  Simpson  lot;  and  they  are  not  be- 
fore as  making  any  complaint,  and  hence  we 
are  not  at  liberty  to  consider  what  may  be 
their  rights.  Nor  are  we  at  liberty  to  con- 
sider and  determine  who  is  the  owner  of  the 
fee  In  the  land  over  which  the  alley  referred 
to  has  been  established,  as  the  necessary 
parties  are  not  before  as.  Whether  such  fee 
remained  Is  the  devisees  by  virtue  of  tbe 


saving  clause  In  fhetar  deed  to  the  Boyds,  or 
whether  it  remained  in  Mr.  Ferguson  as  as- 
signee by  reason  of  the  fact  that,  In  his  con- 
veyances to  both  pialntlfls  and  defendant, 
the  premises  conveyed  are  bounded  by  said 
alley,  are  questions  which  we  cannot  now 
consider,  for  want  of  the  necessary  parties. 
It  is  very  certain,  however,  that  such  fee  is 
neither  in  the  plaintiffs  *nor  the  defendant, 
unless  It  be  under  tbe  legal  proposition  set 
forth  in  paragraph  11  of  tbe  complaint, 
which  will  hereinafter  be  considered.  It  Is 
obvious,  therefore,  that  the  allegations  In  the 
complaint  based  on  plaintiffs'  paper  title  are 
not  sufficient  to  constitute  a  cause  of  action. 

But  the  plaintiffs  contend  that  the  allega- 
tions contained  In  the  tenth,  twelfth,  and 
thhrteenth  paragraphs  of  their  complaint  are 
sufficient  to  constitute  a  cause  of  action. 
These  allegations  are  long  and  detailed,  and 
need  not  be  set  forth  In  hsec  verlta,  as  they 
can  be  seen  by  reference  to°  the  copy  of 
the  complaint,  which  will  be  Incorporated  In 
the  report  of  this  case.  It  Is  sufficient  to  say 
here  that,  as  we  understand  it,  these  alle- 
gations are  intended  to  show  that  the  plain- 
tiffs are  entitled  to  the  easement  which  they 
claim— First,  from  necessity;  second,  by  pre- 
scription. 

Inasmuch  as  it  appears  In  the  complaint 
that  plaintiffs'  premises  are  open,  on  two 
sides,  to  the  public  streets  of  Laurens,  we  do 
not  see  bow  it  is  posslUe  to  base  tbe  claim 
of  easement  upon  necessity.  The  fact  that 
It  would  be  very  convenient  for  plaintiffs  to 
have  access  to  their  lot  from  the  south  side, 
as  wen  as  from  the  public  streets  on  the 
north  and  east  of  their  lot,  does  not  consti- 
tute that  "imperious  necessity,"  as  it  is  called 
in  some  of  the  books,  which  is  necessary  to 
constitute  a  right  of  way  by  necessity.  As 
is  said  by  Nott,  J.,  In  Lawton  v.  Rivers,  2 
McCord,  at  page  448,  "there  must  be  an 
actual  necessity,  and  not  a  mere  Inconven- 
ience, to  entitle  a  person  to  such  right"  It 
Is  true  that  the  distinguished  Jtidge  goes  on 
to  say  that  there  need  not  be  "an  absolute 
and  IrreslBtible  necessity.  An  inconvenience 
may  be  so  great  as  to  amount  to  that  kiad 
of  necessity  which  the  law  requires;  and  It 
Is  difficult,  and  perhaps  Impossible,  to  lay 
down  with  exact  precision  the  Aegree  of  in- 
convenience which  will  be  required  to  con- 
stitute a  legal  necessity."  But  he  proceeds 
to  show  that,  as  the  plaintiff  In  that  case 
had  access  to  the  public  road  by  a  navigable 
water  course  flowhig  In  front  of  his  door, 
there  was  no  legal  necessity  which  entitled 
him  to  claim  a  right  of  way,  by  land,  through 
his  neighbor's  premlsea  So  here  we  say 
that,  as  the  plaintiffs  had  access  to  their  lot 
from  the  public  streets  on  two  sides,  there 
was  no  legal  necessity  that  they  should  have 
access  from  the  south  side.  We  suppose  that 
In  many,  if  not  most,  cases,  the  owner  of  a 
lot  in  a  town  or  dty  would  find  it  very  con- 
venient to  have  access  to  his  lot  from  all  tbe 
four  sides;    but,  when  he  has  access  from 
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two  sides,  we  do  not  think  that  the  incon- 
venlence  of  not  having  access  from  one  side 
can  be  regarded  as  so  great  as  to  amount  to 
such  a  necessity  as  the  law  contemplates. 
Second,  as  to  prescription:  As  Is  said  In 
the  case  Jnst  cited,  "three  things  appear  to 
be  necessary  to  establish  a  right  by  pre- 
scription: (1)  Use  and  occupation  or  enjoy- 
ment; (2)  tlie  Identity  of  the  thing  enjoyed; 
and  (3)  that  it  should  be  adverse  to  the  right 
of  some  other  person."  The  allegations  In 
the  paragraphs  of  the  complaint  now  under 
consideration  seem  to  contemplate  that  two 
easements  are  claimed:  (1)  A  right  of  way; 
(2}  a  right  to  light  and  air.  We  will  consld- 
et  these  easements  separately,  and,  first  SB 
to  the  right  of  way.  While  It  may  be  con- 
ceded that  the  allegations  of  the  complaint 
are  sufBcient  to  show  the  first  requisites  laid 
down  by  Nott,  J.,  In  Lawton  v.  Rivers,  su- 
pra, as  necessary  to  establish  a  right  by  pre- 
scription, viz.  the  enjoyment  of  such  right  of 
way  by  the  plaintiffs  and  those  under  whom 
they  claim  for  a  period  exceeding  20  years; 
and  while,  possibly,  the  second  requisite, 
Tlz.  the  identity  of  the  thing  enjoyed.  Is  suffi- 
ciently alleged,  though  it  seems  that  In  the 
conveyance  from  Mr.  Ferguson,  as  assignee, 
to  the  plalndfFs,  the  width  of  the  alley  was 
changed  from  eight  to  ten  feet  (by  what  au- 
thority does  not  appear),— yet  there  is  a  to- 
tal absence  of  any  allegation  as  to  the  third 
requisite,  viz.  that  the  right  claimed  has 
been  exercised  and  enjoyed  adversely  to  the 
right  of  any  other  person;  nor  Is  there  any 
fact  alleged  from  which  adverse  use  and  en- 
joyment could  be  inferred.  Indeed,  taking 
all  the  allegations  in  the  complaint  together, 
it  would  seem  that  such  use  and  enjoyment 
were  permissive,  and  not  adverse.  This  Is 
fatal  to  the  complaint  so  far  as  It  is  based 
upon  a  claim  of  right  of  way  by  prescrip- 
tion. Second,  as  to  the  right  to  light  and 
air,  which  it  is  claimed  has  been  acquired 
by  prescription:  The  English  rule  upon  this 
subject  has  been  distinctly  repudiated  In 
this  state  (Napier  v.  Bulwlnkle,  5  Rich.  Law, 
811);  in  Massachusetts  (Keats  v.  Hugo,  115 
Mass.  204);  in  Pennsylvania  (Rennyson's 
Appeal,  94  Pa.  St  147);  and  in  New  York  (in 
Doyle  V.  Lord,  64  N.  Y.  482),— the  American 
doctrine  is  contradistinguished  from  the 
English  doctrine  as  distinctly  recognized. 
So,  in  Ohio,  In  the  case  of  Mullen  v.  Strieker, 
19  Ohio,  135,  it  is  said  to  be  the  settled  law 
of  that  state  "that  no  prescriptive  right  to 
the  use  of  light  and  air  through  windows 
can  be  acquired  by  any  length  of  use  or  en- 
joyment" So,  also,  in  Illinois,  in  the  case 
of  Keating  v.  Springer,  148  111.  481,  34  N.  E. 
805,  it  is  said:  "The  prevalent  rule  in  the 
United  States  is  that  an  easement  in  the  un- 
obstructed passage  of  light  over  an  adjoin- 
ing dose  cannot  be  acquired  by  prescrip- 
tion." The  syllabus  of  the  case  of  Napier 
T.  Bulwlnkle,  supra,  which  correctly  repre- 
sents the  decision  of  the  court,  reads  as  fol- 
lows:   "Plaintiff's  windows  in  bis  house,  at 


the  extremity  of  his  own  land,  looked  orer 
defendant's  house,  and  the  enjoyment  of 
light  and  air  through  them  continued  for  fifty 
years.  Defendant  then  obstmcted  them  by  a 
new  house  built  on  the  foundation  of  his  old 
one,  and  carried  to  a  greater  height  Action 
for  the  obstruction.  It  was  held  that  the  en- 
joyment of  every  easement  must  be  adverse, 
that  is,  as  of  right  to  raise  by  twenty  years' 
contlnnance  the  presumption  of  a  grant  which 
implies  the  assent  of  the  servient  owner;  that 
In  the  case  of  any  easement  claimed,  which, 
if  not  rightful,  constitutes  a  legal  injury, 
for  which  an  action  will  Ue,  neglect  to  sue 
for  the  period  of  twenty  years,  during  which 
the  enjoyment  continued,  furnishes  evidence 
of  assent  and  so  proof  of  the  enjoyment 
when  nothing  else  appears,  raises  the  pre- 
sumption; but  that  In  the  case  of  a  window, 
which  gives  no  cause  of  action  to  the  owner 
of  the  space  over  which  it  looks,  be  Is  not 
bound  to  obstruct  within  twenty  yean  to 
prevent  the  acquisition  of  a  right;  and,  with- 
out some  other  circumstance  from  which  his 
assent  to  the  easement  as  a  right  may  be  In- 
ferred, bis  grant  cannot  be  presumed  from 
the  mere  unobstructed  enjoyment"  It  Is 
true  that  there  is  an  older  case  in  this  state, 
— McCready  v.  Thomson,  Dud.  131, — which 
would  seem  to  countenance  the  English  doc- 
trine that  an  uninterrupted  enjoyment  of 
light  and  air,  through  windows  overlooking 
the  premises  of  another,  for  more  than  20 
years,  would  be  sufficient  to  create  sncb 
easement;  but  the  comments  on  that  case  in 
the  subsequent  case  of  Napier  ▼.  Bolwinkle 
show  that  such  doctrine  is  not  now  recog- 
nized in  this  state,  nor  in  many,  if  not  most, 
of  the  other  states.  The  true  rule,  as  we 
understand  it  is  that  a  right  to  the  nnob- 
structed  passage  of  light  and  air  through 
the  windows  of  a  person's  house  cannot  be 
acquired  by  the  enjoyment  of  such  privilege 
of  any  length  of  time,  unless  It  appears  that 
such  enjoyment  bad  been  In  some  way  ad- 
verse to  the  legal  rights  of  his  neighbor,— 
some  circumstance  that  would  give  Uie 
neighbor  a  right  of  action  for  the  invasion 
of  his  legal  rights.  And  it  Is  difficult  to  con- 
ceive how  the  enjoyment  of  light  and  air 
can  be  advprse  to  the  legal  rights  of  another. 
Several  of  the  cases  above  cited  from  other 
states  rest  their  conclusion  that  such  an 
easement  cannot  be  acquired  by  prescription 
upon  the  ground  that  the  enjoyment  of  light 
and  air  is  not  adverse.  As  Is  well  said  by 
Mr.  Justice  Metcalf,  in  Rogers  v.  Sawin,  10 
Gray,  376:  "The  making  of  a  window  in 
one's  building,  on  his  own  land,  and  over- 
looking the  land  of  his  neighbor,  is  no  en- 
croachment on  his  neighbor's  rights,  and 
therefore  cannot  be  regarded  as  adverse  to 
him."  Or,  as  is  said  by  Gray,  C.  J.,  in  Keats 
y.  Hugo,  supra:  "The  actual  enjoyment  of 
the  air  and  light  by  the  owner  of  the  house 
is  upon  his  own  land  only.  He  makes  no 
tangible  or  visible  use  of  the  adjoining  lands, 
nor.  Indeed,  any  ose  of  them  which  can  be 
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made  the  subject  of  an  action  by  their  owner, 
or  which  In  any  way  Interferes  with  the  tat- 
ter's enjoyment  of  the  light  and  air  upon  his 
own  lands,  or  with  any  use  of  those  lands 
in  their  existing  condition.  In  short,  the 
owner  of  the  adjoining  lands  baa  submitted 
to  nothing  which  actually  encroached  upon 
his  rights,  and  cannot  therefore  be  presumed 
to  have  assented  to  any  such  encroachment." 

If,  then,  the  allegations  In  the  complaint 
are  insufficient  to  show  tliat  the  plaintiffs 
acquired  the  easement  claimed  by  prescrip- 
tion, our  next  Inquiry  Is  whether  there  are 
any  allegations  sufficient  to  show  that,  un- 
der any  of  the  conveyances  mentioned  in  the 
complaint,  the  plaintiffs  acquired  such  ease- 
ment by  grant.  It  la  quite  certain  that  none 
of  these  conveyances  show  any  express  grant 
of  Bucb  easement  by  the  plaintiffs,  or  any 
of  those  under  whom  they  claim;  and  we 
tbinlc  that  none  of  them  show  any  implied 
grant.  Tbe  fact  that  Mr.  Ferguson,  who 
bad  acquired  the  title  to  the  lot  now  claim- 
ed by  plaintiffs  and  the  lot  claimed  by  defend- 
ant, on  the  same  day  conveyed  the  one  to 
tbe  former  and  the  other  to  the  latter,  and 
the  further  fact  that  at  that  time  the  alley 
waa  open  and  unobstructed,  are  not  sufficient 
to  imply  a  grant  of  the  easement  claimed 
by  tbe  plaintiffs.  In  Mnller  v.  Strieker,  su- 
pra, the  owner  of  two  adjacent  lots,  having 
dwelling  bouses  on  them,  conveyed  one  to  the 
plaintiff,  and  the  other  to  tbe  defendant,  by 
deeds  containing  covenants  of  warranty. 
Tbe  house  purchased  by  plaintiff  received 
light  and  air  through  windows  overlooking 
an  open  space  on  the  lot  purchased  by  de- 
fendant The  defendant  being  about  to  ob- 
struct these  windows  by  building  upon  and 
filling  up  the  open  space,  an  action  for  in- 
junction was  brought  by  plaintiff.  Held, 
that  there  was  no  grant  of  an  easement  for 
light  and  air  Implied  from  tbe  fact  that  tbe 
windows  were  in  use  at  tbe  time  of  the  con- 
Teyances,  and  were  necessary  to  the  con- 
venient enjoyment  of  the  property,  and  tbe 
Injunction  was  refused.  See,  also,  Keating 
T.  Springer,  supra,  and  Keats  v.  Hugo,  su- 
pra, to  same  effect 

We  are  next  to  consider  the  allegation  in 
the  twelfth  paragraph  of  the  complaint  that 
the  excavation  threatened  by  defendant  will 
Injure  and  endanger  plaintiffs'  walla.  In  the 
case  of  Oilmore  v.  Drlscoll,  122  Mass.  199, 
tbe  law  upon  this  subject  Is  elaborately  re- 
viewed by  Gray,  C.  J.;  and  it  is  there  sbown 
to  be  tbe  settled  rule  in  this  country  that 
while  the  soil,  in  its  natural  condition,  can- 
not be  lawfully  Injured  by  excavations  made 
by  tbe  adjoining  proprietor  on  bis  own  land, 
yet  for  injuries  done  to  buildings  or  other 
Improvements,  no  right  of  action  can  be 
maintained,  without  allegations  of  negli- 
gence; and  there  Is  no  such  allegation  in  the 
complaint 

It  only  remains  to  consider  tbe  legal  propo- 
sition stated  In  the  eleventh  paragraph  of 
the  complaint  whereby  It  Is  complained  that 


plaintiffs  and  defendant  are  each  the  own- 
ers of  the  fee  In  the  soil  over  which  tbe  al- 
ley runs,  to  the  center  of  the  alley,  under  tbe 
well-settled  doctrine  that  where  land  con- 
veyed Is  bounded  by  a  road  or  stream,  the 
conveyance  carries  the  fee  to  the  center  of 
the  road  or  stream.  Whether  this  doctrine 
would  apply  In  this  case,  where  the  boundary 
Is  an  alley,— a  private  way,— need  not  be  con- 
sidered, under  tbe  view  we  take  of  this  case. 
The  circuit  Judge  held  that  this  doctrine  does 
not  apply  to  this  alley,  as  it  was  "a  mere 
private  right  of  way  appurtenant  to  the 
Simpson  lot"  The  exception  Imputes  error 
In  this  holding,  because  "be  should  have 
held  that  the  plaintiffs  have  an  interest  In 
said  alley  as  Incident  and  appurtenant  to 
their  said  premises,  although  the  alley  may 
be  only  a  private  way,  subject  to  an  ease- 
ment In  favor  of  the  Simpson  lot"  But  U 
we  have  seen,  the  allegations  in  the  com- 
plaint are  not  sufficient  to  show  that  the  alley 
was  appurtenant  to  the  premises  of  tbe  plain- 
tiffs. For  this  reason,  therefore,  the  excep- 
tion cannot  be  sustained.  But  besides,  this 
clause  In  tbe  deed  from  the  Laws  to  Kyle 
expressly  excepts  the  alley,  not  merely  tbe 
right  of  way  through  the  alley;  and  there- 
fore we  do  not  see  how  either  plaintiffs  or 
defendant  can  claim  title  to  tbe  soil  over 
which  the  alley  runs,  or  any  part  thereof. 
The  devisees  of  Kyle,  and  those  under  whom 
they  claim,  took  their  title  subject  to  the 
right  of  way  secured  to  the  owners  of  the 
Simpson  lot  and  the  only  way  by  which  this 
right  could  be  preserved  was  by  excepting  tbe 
strip  of  land  eight  feet  wide,  over  which  the 
alley  ran,  from  the  premises  conveyed  to  the 
Boyds.  We  agree,  therefore,  with  the  cir- 
cuit Judge  that  the  facts  stated  in  the  com- 
plaint are  not  sufficient  to  constitute  a  cause 
of  action  In  the  plaintiffs,  and  hence  there 
was  no  error  In  sustaining  tbe  demurrer. 
The  Judgment  of  this  court  is  that  the  Judg- 
ment of  the  circuit  court  be  affirmed. 


(63  S.  C.  496) 

CAVE  V.  CAROLINA   MIDLAND  RT.  CO. 

(Supreme  Court  of  South  Carolina.     Nov.  2, 
1898.) 

CosHBCTiNO  Carriers— LiABiMTT—DAitAas  to 

FkEI  O  BT— PLBADINOS. 

Act  Jan.  6,  1885  (21  St  at  Large,  p.  822), 
provides  that  when,  under  contract  for  ship- 
ment of  freight  over  the  lines  of  two  or  more  con- 
necting carriers,  tha  responsibility  of  each  shall 
cease  upon  delivery  to  the  connecting  line  in  good 
order,  if  such  freight  be  lost  or  damaged  it  shall 
be  tbe  dnty  of  the  initial  or  terminal  line,  upon 
notice,  to  adjnst  such  loss  or  damage  within 
40  days,  and  upon  failure  to  do  so,  or  to  trace 
such  freight  and  inform  the  person  giving  the 
notice  by  what  carrier  such  freight  was  lost  or 
damaged,  such  carrier  shall  be  liable  for  all 
of  such  loss  or  damage.  Heid  that  to  maintain 
an  action  against  a  terminal  carrier  for  dam- 
ages to  freight  it  mast  be  alleged  and  proved 
that  the  shipment  was  made  under  a  contract 
that  the  responsibility  of  each  carrier  should 
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ceaae  upon  deIlT«rj  to  <ta  connecting  carrier  ia 
good  order. 

By  divided  court,  Oary,  A.  J.,  and  Pope,  J., 
dissenting. 

Appeal  from  common  pleaa  circuit  court  of 
Barnwell  county;  B.  0.  Watts,  Judge. 

Action  by  L.  M.  Cave  against  tbe  Carolina 
Midland  Railway  Company.  From  a  Judg- 
ment in  favor  of  defendant,  plaintiff  appeals. 
AfOrmed  by  divided  court. 

Bellinger,  Townaend  &  O'Bannon,  for  ap- 
pellant   Sobt.  Aldrich,  for  respondent. 

McIVBR,  C.  3.  Ttato  Is  an  action  to  reooT- 
er  damages  for  the  loss  of  one  horse,  and  for 
injuries  to  several  other  animals,  occasioned 
by  the  alleged  negligence  of  a  common  car- 
rier in  the  transportation  of  said  animals  from 
Atlanta,  In  tbe  state  of  Georgia,  to  Bamwdl, 
In  the  state  of  Sooth  Carolina.  The  plaintiff 
bases  his  right  to  recover  exclusively  upon 
tbe  terms  of  an  act  passed  by  the  general 
assembly  of  this  state,  and  approved  5th  of 
January,  1895  (21  St  at  Large,  p.  822).  Up- 
on reading  the  complaint,  the  defendant  In- 
terposed an  oral  demurrer  to  tbe  complaint, 
upon  the  ground  that  the  facts  stated  therein 
were  not  sufficient  to  constitute  a  cause  of  ac- 
tion, in  that  there  was  no  allegation  in  the 
complaint  "that  the  contract  under  which  the 
freight  was  shipped  provided  that  the  respon- 
sibility of  each  of  the  carriers  shall  cease 
upou  the  delivery  to  the  connecting  line  in 
good  order."  After  hearing  argument,  his 
honor,  Judge  Watts,  rendered  Judgment  sus- 
taining the  demurrer,  and  dismissing  the  com- 
plaint From  this  Judgment  plaintiff  appeals 
upon  a  single  exception  Imputing  error  to  the 
circuit  Judge  In-  sustaining  the  demurrer,  up- 
on tbe  ground  that  the  facts  stated  in  the 
complaint  were  Insufficient  to  give  the  plain- 
tiff a  cause  of  action  under  the  statute  above 
referred  to. 

It  becomes  necessary,  therefore,  first  to  as- 
certain what  are  the  facts  stated  in  the  com- 
plaint; and,  second,  whether  the  facts  alleg- 
ed are  sufficient  to  constitute  a  cause  of  ac- 
tion under  the  statute. 

In  the  first  paragraph  of  the  complaint  It  Is 
alleged  that  the  defendant  is  a  railroad  cor- 
poration, and  Is  engaged  in  the  transportation 
of  freight  as  a  common  carrier,  In  connection 
with  the  Georgia  Railroad  Company  and  the 
South  Carolina  &  Georgia  Railroad  Company, 
between  city  of  Atlanta,  in  the  state  of  Geor- 
.gla,  and  the  town  of  Barnwell,  in  the  state 
of  South  Carolina.  The  second  paragraph  of 
the  complaint  reads  as  -  follows:  "That  on 
the  17th  day  of  December,  A.  D.  1896,  at  At- 
lanta, In  the  state  of  Georgia,  one  J.  B. 
Thompson,  as  agent  of  the  plaintiff,  delivered, 
on  behalf  of  plaintiff,  one  car  load  of  live 
stock,  containing  eighteen  horses  and  ten 
mnles,  the  property  of  the  plaintiff,  of  the 
value  of  thirteen  hundred  and  fifty  dollars,  to 
tne  Georgia  Railroad  Company,  a  connecting 
carrier  with  the  South  Carolina  &  Georgia 
R.illroad   Company  and  the  defendant,   be- 


tween Atlanta,  Oa.,  and  Barnwell,  S.  O.,  con- 
signed to  the  plaintiff,  as  consignee,  at  Bam- 
well,  S.  C,  and  in  consideration  of  a  reason- 
able compensation  as  freight  money  to  be 
paid  by  the  irialntlff  to  the  defendant  upon 
the  arrival  of  said  stock  at  their  destination 
and  delivery  to  the  plaintiff  as  consignee; 
and  the  said  Georgia  Railroad  Company 
thereupon  received  said  stock,  and  undertook 
and  agreed  to  transport  the  same  by  the  Geor- 
gia Railroad  Company  to  its  freight  station 
at  Augusta,  ready  to  be  delivered  to  such 
company  or  carrier  whose  line  might  be  con- 
sidered a  part  of  the  route  to  the  destination 
of  nid  stock,  It  being  distinctly  understood 
and  agreed  that  the  responaibility  of  the  Geor- 
gia Railroad  Company  should  cease  at  the  sta- 
tion where  delivered  to  such  carrier,  tbe  said 
condition  to  apply  to  and  govern  the  trans- 
portation of  this  stock  over  any  and  all  roads 
which  shotdd  form  a  part  of  the  route  to  the 
destination  named."  In  the  third  paragraph 
It  is  alleged  "that  said  car  load  of  stock  was 
thereupon  carried  by  said  Georgia  Railroad 
Company  to  Augusta,  Ga.,  and  there  delivered 
to  the  South  Carolina  &  Georgia  Railroad 
Company,  whose  line  was  considered  a  part 
of  the  route  to  their  destination  at  Barnwell, 
S.  C,  and  were  carried  by  said  South  Caro- 
lina &  Georgia  Railroad  Company  to  Black- 
vllle,  S.  0.,  where  it  was  delivered  to  the  de- 
fendant, whose  line  was  a  part  of  the  route 
to  Barnwell,  S.  C,  a  station  on  said  line,  and 
was  carried  and  delivered  by  defendant  to 
the  plaintiff,  who  paid  defendant  fifty-one 
dollars  and  fifty  cents,  the  reasonable  charges 
for  freight  at  Barnwell,  S.  C."  In  the  fourth 
paragraph  It  is  alleged  "that,  while  said  car 
load  of  stock  was  being  carried  under  said 
contract  mentioned  in  the  second  paragraph 
of  the  complaint,"  one  of  the  horses  was  neg- 
ligently lost  or  destroyed,  and  nine  other  ani- 
mals were  Injured  and  damaged,  "thiongb 
the  negligence  and  carelessness  of  the  car- 
rier"; but  it  is  not  alleged,  either  In  this  or 
any  other  paragraph  of  the  complaint  which 
one  of  the  three  carriers  was  responsible  for 
such  negligence.  In  the  fifth  and  last  para- 
graph of  the  complaint  It  is  alleged  that  on 
tbe  2d  of  January,  1897,  the  plaintiff  gave 
notice  to  the  defendant  of  the  said  loss,  dam- 
age, and  destruction,  and  that  although  more 
than  40  days  has  elf^>8ed  since  such  notice 
was  given,  the  same  has  never  been  adjusted, 
nor  did  tbe  defendant  trace  such  freight,  and 
inform  plaintiff  when,  where,  and  by  which 
carrier  the  said  freight  was  lost  damaged,  or 
destroyed. 

The  statute  upon  which  this  action  is  based 
reads  as  follows:  "That  when  under  contract 
for  shipment  of  freight  or  express  over  two 
or  more  common  carriers,  the  responsibility 
of  each  or  any  of  them  shall  cease  upon  deliv- 
ery to  the  connecting  line  'in  good  order,'  and 
if  such  freight  or  express  has  been  lost  dam- 
aged or  destroyed,  it  shall  be  the  duty  of  tbe 
Initial,  delivering  or  terminal  road,  upon  no- 
tice of  such  loss,  damage  at  destractioii  being 
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given  to  it  by  the  shippers,  consignee  or  their 
assigns,  to  adjust  such  loss  or  damage  with 
the  owners  of  said  goods  within  forty  days, 
and  upon  failure  to  discharge  such  dn^  with- 
in forty  days  after  such  notice,  or  to  trace 
snch  freight  or  express,  and  Inform  the  said 
party  so  notifying  when,  where  and  by  which 
carrier  the  said  freight  or  express  was  lost, 
damaged  or  destroyed,  within  said  forty  days, 
then  said  carrier  shall  be  liable  for  all  snch 
loss,  damage  or  destrnctlon  In  the  same  man- 
ner and  to  the  same  extent  as  If  such  loss, 
damage  or  destruction  occurred  on  Its  lines," 
—followed  by  a  proTlso,  the  terms  of  which 
are  not  pertinent  to  the  present  inqnlry. 

The  manifest  object  of  this  act  was  to  give 
a  shipper  or  his  consignee  a  right  of  action 
only  In  cases  where  the  goods  were  shipped 
under  a  particular  kind  of  contract,  which  Is 
specified  In  the  act,  tIe.  a  contract  for  the 
8h4>ment  of  freight  over  two  or  more  con- 
necting lines  of  common  carriers,  where,  un- 
der the  terms  of  the  contract,  the  responsi- 
bility of  each  carrier  ceases  upon  delivery  of 
the  freight  to  the  connecting  carrier  "In  good 
order."  This  is  clear  from  the  express  terms 
of  the  statute:  "When  under  contract  for  ship- 
ment of  freight  or  express  over  two  or  more 
common  carriers,  the  responsibility  of  each 
or  any  of  them  shall  cease  upon  delivery  to 
the  connecting  line  In  good  order,'"  etc.  It 
is  observable  that  these  words  are  put  with- 
in quotation  marks  in  the  statute.  Indicating 
that  they  are  taken  from  the  contract  of  ship- 
ment referred  to  In  the  act  It  is  obvious, 
from  an  inspection  o£  the  complaint  herein- 
above set  out,  that  the  plalntlft  has  failed 
to  allege  that  his  stock  was  transported  un- 
der such  a  contract  of  shipment  as  that  speci- 
fied In  the  act  There  Is  no  allegation  in  the 
complaint  that  the  respousibility  of  any  one 
of  the  three  cfirriers  intrusted  with  the  trans- 
portation of  this  stock  was  to  cease  upon  the 
delivery  of  the  same  to  the  connecting  car^ 
rler  "in  good  order,"  and  this  omission  Is 
fatal  to  the  complaint;  for,  when  c«e  seeks 
to  avail  himself  of  a  special  remedy  provided 
by  statute,  the  rule  is  well  settled  that  he 
mast  be  careful  to  bring  his  case,  both  by 
allegation  and  proof,  within  the  terms  of  the 
statute. 

The  Georgia  cases  cited  by  counsel  for  ap- 
pellant do  not  apply  In  this  case,  for  In  none 
of  them  was  the  question  presented  in  this 
case  either  raised  or  considered.  In  one  of 
tbose  cases  (Railway  Oo.  v.  Austin,  29  S.  B. 
11)  the  chief  Justice,  In  delivering  the  opin- 
ion of  the  court,  says:  "The  record  shows 
that  by  the  contract  of  shipment  the  respon- 
sibility of  each  carrier  was  to  cease  upon  de- 
livery to  the  next  in  good  order"  (italics  onrs,) 
while  here  the  record  falls  to  show  anything 
of  the  kind.  So,  In  the  case  of  Forrester  v. 
Railway  Co.  (Ga.)  19  S.  E.  811.  the  bill  of 
lading  showed  that  the  melons  were  received 
by  the  initial  carrier  "In  good  order";  and 
when  the  same  case  was  again  before  the 
court  (23  S.  E.  416)  it  was  stated  In  the  opin- 


ion that  "it  appears  that  the  melons  were  In 
good  order  when  received  by  the  initial  car- 
rier"; and  the  court  held  that.  In  the  ab- 
sence of  any  evidence  to  the  contrary,  the 
presumption  wonld  be  that  they  were  in  like 
good  order  when  delivered  to  the  connecting 
carrier.  In  this  case,  however,  there  is  no 
allegation  that  the  stock  was  In  good  order 
either  when  delivered  to  the  initial  or  any 
other  carrier.  Indeed,  these  Georgia  cases 
seem  to  imply  that,  in  order  to  sustain  an  ac- 
tion under  a  statute  similar  to,  though  not 
Identical  with,  ours.  It  It  necessary  that  it 
should  appear  that  the  freight  was  being 
transported  under  a  contract  of  shipment 
whereby  the  responslMIlty  of  each  carrier 
terminated  upon  the  delivery  of  the  freight 
"in  good  order"  to  the  connecting  carrier,  and 
therefore  tend  rather  to  support  than  con- 
flict with  our  view. 

I  think,  therefore,  that  the  Judgment  of  the 
circuit  court  should  be  affirmed;  but,  as  this 
court  is  equally  divided,  the  judgment  of  the 
circuit  court  stands  affirmed,  under  the  con- 
stitution of  this  state. 

JONES,  J.,  concurs. 

GARY,  A.  J.  (dissenting).  As  I  cannot  concm 
In  the  opinion  of  Mr.  Chief  Justice  McIVBB, 
I  will  state  briefly  the  reasons  for  my  dis- 
sent The  general  rule  is  that  when  a  com- 
pany is  chartered  for  railroad  transportation. 
It  Is  a  common  carrier  over  Its  own  lines  oaly, 
unless  by  contract  usage,  or  character  of 
business  it  has  become  so  beyond  its  termini 
or  over  connecting  lines.  Hill  v.  Railroad 
Co.,  43  S.  C.  461,  21  S.  a  337.  It  is  also  a 
well-settied  principle  that  the  connecting  line 
becomes  liable  as  a  common  carrier  as  soon 
as  goods  are  delivered  to  it  for  transportation 
by  the  Initial  road.  This  liability  is  extended 
by  section  1720,  Rev.  St  1893,  which  is  as 
follows:  "In  case  of  the  loss  of  or  damage 
to  any  article  or  articles  delivered  to  any 
railroad  corporation  for  transportation,  over 
its  own  and  connecting  roads,  the  Initial  cor- 
poration or  corporations  first  receiving  the 
same  shall,  In  every  case,  be  liable  for  such 
loss  or  damage,  but  may  discharge  Itself  from 
such  liability  by  the  production  of  a  receipt 
In  writing  for  the  said  article  or  articles, 
from  the  corporation  to  whom  It  was  its  duty 
to  deliver  such  article  or  articles,  In  the 
regular  course  of  transportation.  In  which 
event  the  said  connecting  road  or  roads  shall 
be  severally  liable,  but  may  in  succession  and 
In  like  manner  discharge  themselves  respec- 
tively therefrom,"  etc.  It  will  thus  be  seen  that 
not  only  the  Initial  road,  but  all  the  connect- 
ing lines  to  whom  the  goods  are  delivered  for 
transportation,  are  made  liable  as  common 
carriers.  The  foregoing  section,  however,  pro- 
vides In  what  manner  such  liability  may  be 
discharged  by  the  respective  roads.  The  act 
of  1895,  which  is  set  out  In  the  opinion  of 
Mr.  Chief  Justice  McIVER,  was  not  Intended 
to  aCTect  the  foregoing  liability  of  the  sev 
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eral  roada  In  the  flrat  Instance,  but  to  provide 
In  what  manner  the  said  liability  could  be 
discharged.  The  complaint  alleges  that  the 
property  was  delivered  to  the  defendant  for 
transportation,  as  one  of  the  connecting  lines. 
It  therefore  became  liable  as  a  common  car- 
rier. The  defendant  was  the  "terminal"  road, 
and  the  plalntlfF  alleges  that  he  gave  notice 
of  bis  loss  and  damage  to  the  defendant,  In 
order  that  the  same  might  be  adjusted;  that, 
although  more  than  40  days  have  elapsed 
after  such  notice  was  given,  the  same  has 
not  been  adjusted,  nor  did  the  defendant  trace 
such  freight,  and  inform  the  plaintiff  when, 
where,  and  by  which  carrier  the  said  freight 
was  lost,  damaged,  or  destroyed.  The  act 
of  1895  shows  that  the  defendant  was  liable 
for  the  loss,  damage,  or  destruction  of  the 
property.  The  discharge  of  the  defendant 
from  liability  in  the  manner  provided  by  law 
was  a  matter  of  defense,  and  formed  no  part 
of  plalntltTs  cause  of  action.  The  liability  of 
the  defendant  was  fixed  by  statute,  and,  even 
if  there  had  been  a  contract  against  such  lia- 
bility, it  would  have  been  null  and  void,  as 
against  public  policy.  I  therefore  think  the 
Judgment  of  the  circuit  court  should  be  re- 
versed. 

POPE,  Jh  concurs. 


(66  S.   C.  207) 

STATE  v.  HOLLBYMAN  et  al.  (two  cases).! 

(Supreme  Ck)urt  of  South  Carolina.     Oct  31, 

1898.) 

CiOSSTITVTtONAL   L*W  —  POLICB    POWBR  —  IhTBB- 

STATa  COMHBBCB— DiSPISNSART  LaW — 

Ck)I«TKABAND   L1QCOK8. 

1.  It  is  within  the  police  power  of  the  state 
to  prohibit  as  done  In  Dispensary  Act  March 
(i,  1896,  the  handling  and  hauling  in  the  night- 
time of  alcoholic  liquors  by  citizens  of  the  state 
who  are  owners  of  such  liquors. 

2.  Dispensary  Act  March  6,  1896,  providing 
(section  37)  that  "an^  person  handling  contra- 
band liquors  in  the  nighttime  or  delivering  the 
same  shall  be  guilty  of  a  misdemeanor,"  is 
not  unconstitntionaL  as  interfering  with  Inter- 
state commerce. 

3.  Where  one  purchases  intoxicating  liqnor 
for  his  own  use  from  persons  outside  the  state, 
and  carries  it  into  the  state,  and  does  not  com- 
ply with  the  regulations  of  the  dispensary  law 
of  1895  after  his  arrival  in  the  state,  such  liq- 
uor is  "contraband."  within  Dispensary  Act 
March  6,  1896,  §  37.  providing  that  "any  per- 
son handlin)!^  contraband  liquors  in  the  night- 
time or  delivering  the  same  shall  lie  guilty 
of  a  misdemeanor." 

By  a  divided  court  Mclver,  C.  J.,  and  Gary, 
A.  J.,  dissenting. 

Appeal  from  general  sessions  circuit  court 
of  Chesterfield  county;   W.  C  Benet  Judge. 

Charles  Holleyman,  Louis  Holleyman,  and 
Charles  Nixon  were  convicted  of  unlawfully 
hauling  contraband  spirituous  liquors  in  the 
nighttime,  and  they  appeal.  Affirmed  by  a 
divided  court 

W.  P.  Pollock,  for  appellants.  J.  M.  John- 
son, for  the  State. 

1  On  petition  of  appellants,  remittitur  stayed. 


POPB,  J.  The  two  above-stated  cases  were 
heard  together  before  Judge  Benet  and  a 
Jury  at  the  April  term,  1897,  of  the  court  of 
general  sessions  for  Chesterfield  county.  In 
this  state;  and  both  cases  originated  out  of 
the  same  transaction  and  the  same  state  of 
facts,  and  the  indictments  were  similar  in 
all  respects,  excepting  the  names  of  the  de- 
fendants. The  defendants  were  convicted. 
and,  after  sentence,  appealed  to  this  court  on 
twelve  grounds.  Before  considering  these 
grounds  of  appeal,  it  may  not  be  amiss  to 
state  briefiy  the  facts  underlying  the  con- 
troversy. On  the  11th  of  December,  1896,  In 
the  nighttime,  the  defendants  were  arrested 
by  the  officers  of  the  law,  and  were  found 
to  have  in  their  possesBion  21  gallons  of  com 
whisky,  from  Hightower's  distillery.  In  the 
state  of  North  Carolina;  and  they  were  in 
Chesterfield  county,  in  this  state,  with  the 
said  whisky  transported  in  two  buggies^  and 
they  were  on  their  way  to  their  homes  at 
Lamar,  in  the  county  of  Darlington,  in  tliis 
state;  and  also  the  whisky  was  purchas- 
ed and  so  transported  for  the  individual 
use  of  the  defendants  (appellants).  Each  keg 
and  Jug  filled  with  whisky  was  daimed  by 
one  particular  individual,  so  that  there  was 
no  Joint  ownership  thereof.  The  Indictmenti 
alleged  that  said  defendants  "did  unlawfully 
handle  and  haul  contraband  spirituous  liq- 
uors in  the  nighttime,  against  the  form  of  the 
statute  In  such  case  made  and  provided," 
etc.  The  statute  referred  to  was  what  was 
known  as  the  "Dispensary  Law"  of  this  state. 
It  was  admitted  that  no  tags  were  upon  said 
liquors.  The  grounds  of  appeal  were  as  fol- 
lows: "First  Because  his  honor,  W.  C.  Ben- 
et presiding  Judge,  erred  in  charging  the 
Jury  that  the  dispensary  law  (the  act  of  1S9& 
is  in  all  respects  a  lawful  exercise  of  the 
police  power  by  the  general  assembly  of 
South  Carolina.  Second.  Because  he  erred 
in  charging  the  Jury  that  a  citizen  of  this 
state  can  bring  into  the  state,  from  without 
the  state,  only  one  gallon  of  intoxicating  liq- 
uors, without  complying  with  certain  require- 
ments of  the  dispensary  law,  and  then  only 
when  he  is  accompanying  the  same  as  his 
personal  baggage.  Third.  Because  he  erred 
in  Instructing  the  Jury  that  all  liquors,  ex- 
cept such  as  have  been  bought  from  a  state 
officer  authorized  to  sell  the  same,  and  have 
been  tested  by  the  chemist  of  the  South  Caro- 
lina College,  and  found  to  be  chemically  pure, 
are  contraband;  and  he  erred  in  instructing 
the  jury  that  all  liquors  In  this  state,  ex- 
cept dispensary  liquors,  and  liquors  passing 
through  the  state  in  transit  going  through 
the  state  consigned  to  points  beyond  thi« 
state,  shall  be  deemed  contraband,  and  may 
be  seized  without  warrant;  and  he  erred  in 
instructing  the  Jury  that  all  alcoholic  liquors, 
other  than  domestic  wines,  which  do  not 
have  on  the  packages  in  which  they  are  con- 
tained labels  and  certificates  going  to  show 
that  they  have  been  tested  by  the  chemist  of 
the  South  Carolina  College,  and  purchased 
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from  a  state  officer  antborlzed  to  sell  them, 
are  contraband,  and  upon  seizure  sball  be 
forfeited  to  the  state,  except  liquors  held  by 
owners  of  registered  stlUa  In  bonded  ware- 
bouses.  Fourth.  Because  he  erred  In  In- 
Btmctlng  the  jury  tbat  these  defendants 
could  have  gotten  certificates  from  the  state 
dispensary  commissioner,  by  which  the  liq- 
uor purchased  by  these  defendants  without 
the  state,  while  said  liquor  was  without  the 
state,  could  be  protected  under  the  dispen- 
sary law.  Fifth.  Because  he  erred  in  refus- 
ing to  instruct  the  jury  whether  a  citizen  of 
the  state  has  a  right  to  handle  and  haul  liq- 
uors, purchased  from  a  dispensary,  in  th« 
nigbttime,  and  In  charging  the  Jury  that  there 
l8  no  such  question  as  that  in  this  case,  and 
In  further  charging  the  Jury  that  there  is  no 
evidence  In  this  case  to  which  the  law  can 
apply.  Sixth.  Because  he  erred  in  refusing 
to  chaige  the  Jury  that  'liquors  and  wines 
are  recognized  as  commodities  which  may 
be  lawfully  made,  bought,  and  sold,  and 
must  therefore  be  deemed  to  be  the  subject 
of  foreign  and  interstate  commerce;  and  so, 
if  the  liquors  for  the  handling  and  hauling 
of  which  the  defendants  herein  were  Indict- 
ed were  brought  from  the  state  of  North 
Oarolina  into  this  state,  the  defendants  bad 
the  right  to  carry  them  on  to  their  destina- 
tion, unmcdested,  under  the  United  States 
constitution,  and  they  were  guilty  of  no  vio- 
lation of  state  law  in  handling  and  hauling 
the  same,'— and  in  adding  the  following  pro- 
viso thereto:  'Provided,  that  the  liquors 
were  not  contraband  liquors,  in  the  sense  of 
the  dispensary  law;  and  I  have  given  you 
the  definition  which  the  law  gives  to  "con- 
tralMmd  liquor"  in  this  state.'  Seventh.  Be- 
cause he  erred  in  refusing  to  charge  the  Jury 
that:  'It  does  not  matter  for  what  purpose 
an  article  is  imported  from  another  state  or 
from  a  foreign  country.  The  state  cannot 
Interfere  with  its  bringing  or  importation. 
It  does  not  matter  whether  the  importation  Is 
for  personal  use,  or  for  some  other  purpose. 
It  is  the  importation,  and  not  the  use,  which 
is  protected  by  the  constitution  of  the  Unit- 
ed States;  and  the  Importation  Is  general, 
and  not  confined  to  any  particular  class  or 
kind  of  Importation,'— and  in  adding  the  fol- 
lowing proviso  thereto:  1  charge  you  that, 
with  this  addition:  Unless  the  liquor,  when 
seized,  is  contraband  liquor.'  Eighth.  Be- 
cause he  erred  in  charging  the  Jury  that  If 
liquor  is  found  in  the  possession  of  a  person, 
in  the  condition  which  makes  it  contraband, 
iben,  whether  it  comes  from  another  state  or 
inside  the  state,  it  would  be  liable  to  seizure, 
and  the  handling  and  hauling  of  It  in  the 
nighttime  would  be  Illegal'  Ninth.  Because 
he  erred  in  refusing  to  charge  the  Jury  that 
'the  only  way  that  a  state  can  interfere  with 
the  free  importation  of  commodities  or  arti- 
cles of  commerce  from  one  state  to  another 
Is  under  an  inspection  law;  but  the  act  of 
South  Carolina  of  1896,  known  as  the  "Dis- 
pensary  Law,"    is   not   an    Inspection   law.' 


Tenth.  Because  he  erred  In  refusing  to 
charge  the  Jury  that  If  the  defendants  were 
engaged  in  bringing  In  or  importing  liquors 
from  the  state  of  North  Carolina  into  the 
state  of  South  Carolina  at  the  time  they  were 
arrested,  they  were  simply  doing  what  they 
had  a  right  to  do,  under  the  constitution  of 
the  United  States,  and  were  violating  no 
valid  state  law;  the  United  States  supreme 
court  having  declared  so  much  of  the  dis- 
pensary law  of  South  Carolina  as  relates  to 
the  Importation  of  liquors  from  without  the 
state  into  the  state  to  be  unconstitutional, 
null,  and  void.'  And  he  erred  in  charging  the 
Jury:  That  is  correct,  except  that,  if  the 
liquors  in  their  possession  were  contraband 
liquors,  then  they  were  not  doing  what  they 
had  the  right  to  do  in  this  state.'  Eleventh. 
Because  he  erred  in  refusing  to  charge  the 
jury  tbat  'when  a  state  recognizes  the  manu- 
facture, sale,  and  use  of  intoxicating  liquors 
as  lawful,  it  cannot  discriminate  against  the 
bringing  of  such  liquors  in  and  importing 
them  from  other  states.  Such  legislation  is 
void,  as  a  hindrance  to  interstate  commerce.' 
And  he  erred  in  holding  that  this  proposition 
did  not  apply  to  the  dispensary  law. 
Twelfth.  Because  he  erred  in  charging  the 
Jury:  'If  yon  are  satisfied  beyond  a  reason- 
able doubt  tliat  they  (the  liquors  in  the  pos- 
session of  the  defendants)  were  contraband 
liquors,  you  will  find  them  (the  defendants) 
guilty.' " 

At  the  beginning  of  our  remarks  upon  the 
contention  here  presented,  it  is  proper  to  state 
that  the  appellants  concede  that  the  dispen- 
sary law  of  this  state,  now  to  be  reviewed,  is 
conformable  to  the  provisions  of  our  state 
constitution;  so  that  our  inquiries  will  be 
directed  to  the  alleged  want  of  conformity  of 
such  state  law  with  the  constitution  of  the 
United  States,  or,  to  limit  the  inquiry  to  the 
precise  part  of  the  federal  constitution,  to  an 
alleged  confiict  with  article  1,  S  8,  which  de- 
clares, "The  congress  shall  have  power  to 
retaliate  commerce  with  foreign  nations  and 
among  the  several  states  and  Indian  tribes." 
Our  investigations  are  happily  limited  to  that 
commerce  between  the  states  in  the  matter 
of  intoxicating  liquors.  And  here  again  it  is 
our  good  fortune  to  find  a  line  of  decisions 
of  the  United  States  supreme  court  which  re- 
lieve our  labors  of  much  tedium.  Beginning 
with  the  cases  of  Bowman  v.  Railway  Co., 
125  U.  S.  465,  8  Sup.  Ct  689,  1062;  Lelsy  v. 
Hardin,  135  U.  8.  100,  10  Sup.  Ct.  681;  In  re 
Rahrer,  140  U.  S.  545,  11  Sup.  Ct  865;  Scott 
V.  Donald,  165  U.  S.  68,  IT  Sup.  Ct  265; 
Rhodes  v.  Iowa,  170  U.  S.  412, 18  Sup.  (X  664; 
and  Vance  v.  W.  A.  Vandercook  Co.,  170  U. 
S.  438,  18  Sup.  Ct  674,— the  United  States  su- 
preme court  has  bad  before  It  some  very  in- 
teresting phases  of  the  liquor  problem,  aa  it 
entwines  Itself  about  the  Interstate  commerce 
provisions  of  the  United  States  constitution. 
Briefly  stated,  the  results  of  these  cases  es- 
tablished these  propositions: 

(a)  Bowman  t.  Railway  Co.,  supra,   held 
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that  K  wu  not  In  tbe  power  of  a  ttate,  by  Iti 
legislation,  ezdnslve  of  some  action  by  con- 
gress, to  lay  a  restriction  upon  a  common  car- 
rier (which  was  a  railroad)  to  regulate  com- 
merce between  Its  people  and  those  of  the  oth- 
er states  of  the  Union,  In  order  to  etCect  Iti 
end,  however  deslraUe  that  end  might  be. 

(b)  Leisy  T.  Hardin,  supra,  held  that  a 
state  law  could  not  prevent  tbe  sale  of  liquors 
In  unbroken  packages  which  were  received  by 
the  resident  of  the  state  from  parties  outside 
the  state. 

(c)  In  re  Rabrer,  supra,  held  that  after  Au- 
gust 8,  1880  (at  which  date  tbe  Wilson  bUl 
became  a  law  of  tbe  United  States),  It  waa 
In  the  power  of  a  state  to  punish,  under  laws 
enacted  under  the  police  power  of  tbe  state, 
any  one  who  sold  liquors  in  original  packages 
bought  from  parties  outside  the  state. 

(d)  Scott  V.  Donald,  supra,  held  that  the  dis- 
pensary law  passed  by  the  state  of  South 
Carolina,  In  those  of  Its  provisions  which 
sought  to  discriminate  between  citizens  of  its 
own  state,  against  citizens  of  another  state. 
In  the  privilege  of  receiving  from  parties  out- 
side the  state  spirituous  liquors,  was  void, 
as  a  violation  of  the  interstate  commerce  pro- 
vision of  the  federal  constitution;  or,  to  re- 
produce the  language  of  Mr.  Justice  Shlras, 
who  formulated  the  opinion  of  that  court: 
"It  Is  sufficient  for  the  present  case  to  hold, 
as  we  do,  that  when  a  state  recognizes  tbe 
manufacture,  sale,  and  use  of  Intoxicating 
liquors  as  lawful,  It  cannot  discriminate 
against  the  bringing  of  such  articles  in,  and 
Importing  them  from,  other  states;  that  such 
legislation  Is  void  as  a  hindrance  to  Interstate 
commerce,  and  an  unjust  preference  of  ttik 
products  of  the  enacting  state  as  against  simi- 
lar products  of  the  other  states." 

(e)  Rhodes  v.  Iowa,  supra,  held  that  under 
the  Wilson  bill  a  state  could  not  punish  a 
common  carrier,  or  Its  agent,  for  moving  an 
unbroken  package  of  liquor  from  one  point 
to  another  .point  in  the  state  of  Iowa  before 
It  delivered  the  same  to  the  consignee,  al- 
though the  common  carrier  or  Its  agent  knew 
It  was  an  unbroken  package  of  liquor;  and  It 
also  held,  in  construing  the  words  of  the  act 
of  congress  usuaUy  called  the  "Wilson  Bill," 
whose  language  was  "that  all  fermented,  dis- 
tilled and  other  intoxicating  liquors  or  liquids 
transported  Into  any  state  or  territory  or  re- 
maining therein  for  use,  consumption,  sale, 
or  storage  therein,  shall,  upon  arrival  In  such 
state  or  territory,  be  subject  to  the  operation 
and  effect  of  tbe  laws  of  such  state  or  terri- 
tory enacted  in  tbe  exercise  of  Its  police  pow- 
ers to  tbe  same  extent  and  In  the  same  man- 
ner as  though  such  liquids  or  liquors  had  been 
produced  in  such  state  or  territory,  and  shall 
not  be  exempt  therefrom  by  reason  of  being 
Introduced  therein  In  original  packages  or 
otherwise"  (26  Stat  313),  that  the  word  "ar- 
rival," as  used  In  this  act,  in  tbe  light  of  all 
its  provisions,  was  not  Intended  to  and  did  not 
cause  the  power  of  tbe  state  to  attach  to  an 


Interstate  oHnmeroe  iblpment  while  tfae 
chandlse  was  hi  transit  ondw  ndi  aiil^nent, 
and  until  Its  arrival  at  the  point  ot  destliut- 
tlon,  and  delivery  there  to  tbe  consignee 

(f)  Vance  v.  W.  A.  Vandercook  C!o.,  supra, 
held,  in  construing  the  dispensary  law  enact- 
ed In  1896,  and  the  identical  act  now  under- 
going consideration,  that:    (1)  Under  the  act 
of  August  8,  1880,  the  restrictions  and  regu- 
lations of  state  laws  become  operative  on  thp 
original  packages  of  Intoxicating  liquors  Im- 
ported Into  a  state  before  the  sale  thereof, 
and  therefore  such  packages  cannot  be  sold. 
If  the  state  law  forbids  the  sale,  or  can  only 
be  sold  In  tbe  manner  and  form  prescribed  by 
the  state  regulatlona    (2)  A  state  law  cannot 
be  void  because  In  excess  of  state  authority, 
when  It  is  but  the  execution  of  a  power  lavr- 
fully  vested  In  the  legislature  of  tbe   state 
to  forbid  tbe  sale  of  liquors  In  the  original 
packagea    (S)  From  the  fact  that  a  state  law 
permits  tbe  sale  of  liquor  subject  to  particular 
restrictions,  and  only  upon  enumerated  con- 
ditions, it  does  not  follow  that  the  law  la  not 
a  manifestation  of  the  police  power  of  the 
state.    (4)  Tbe  act  of  congress  of  August  8, 
1880,  subjects  the  sale  of  original  packages 
of  Intoxicating  liquors  to  state  laws  whlcb 
restrict  or  regulate  such  sales  as  well  as  to 
laws  which  forbid  them.    (5)  Giving  to  state 
officers  the  exclusive  right  to  purchase  all  in- 
toxicating liquors  to  be  sold  In  tbe  state  does 
not  make  a  state  law  regulating  such  sales  In- 
herently discriminatory,  and  therefore  uncon- 
stitutional, on  the  ground  that  the  officers 
have    arbitrary    discretion    in    determinlns 
where  and  from  whom  they  will  purchase 
liquors.    (6)  The  fact  that  the  provision  omit- 
ted from  a  new  law  had  been,  before  Its  tat- 
actment,  declared  to  be  unconstitutional,  af- 
fords a  conclusive  demonstration  of  Its  incon- 
sistency with  the  new  law.    (7)  Authorising 
the  use  by  a  resident  of  wine  or  Uqnor  made 
by  him  for  such  purpose  does  not  make  an 
unconstitutional    discrimination.    (8)  Compell- 
ing a  resident  of  tbe  state  who  desires  to  or- 
der Intoxicating  liquors  from  another  state 
for  his  own  use  first  to  communicate  his  pur- 
pose to  a  state  chemist,  and  depriving  any 
nonresident  of  the  right  to  ship  any  intoxicat- 
ing liquors,  unless  previous  authority  is  ob- 
tained from  state  officers,  are  unconstitutional 
regulations  of  interstate  commerce.    (9)  Tbe 
right  of  a  citizen  to  carry  on  interstate  com- 
merce is  conferred  by  tbe  constitution  of  the 
United  States,  and  its  exercise  depends  soldy 
upon  the  will  of  the  person  engaged  tboreln, 
and  cannot  be.  In  advance,  controlled  or  lim- 
ited by  the  state.  In  any  department  of  Its 
government    (10)     An   Inspection  law  must 
not  substantially  hamper  or  burden  the  con- 
stitutional right  on  the  one  hand,  to  make, 
and,  on  the  other  hand,  to  receive,  an  Inter- 
state shipment     (ll)  A  requirement  that  a 
sample  shall  be  sent  In  advance  for  inspection, 
before  intoxicating  liquors  are  bronght  Into 
the  state,  cannot  be  supported  as  an  Inspec- 
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tlon  law,  but  sucb  a  law  mat,  at  least,  iko- 
Tlde  for  Bome  Inspection  ot  tlie  article  Im- 
ported. 

Since  all  the  qnestiona  except  one  M«n  to 
be  federal  questions,  we  yery  naturally  tun 
to  tbe  decisions  of  the  supreme  court  of  the 
United  States  for  their  decision;  and  It  to  to 
the  two  latest  decisions  that  we  must  turn, 
tor  the  appellants,  in  common  with  many  oth- 
ers, have  given  a  force  and  meaning  to  the 
decision  of  Scott  ▼.  Donald,  supra,  which  the 
supreme  court  of  the  United  States,  in  Its 
last  decision  (Vance  v.  W.  A.  Yandercook 
Co.,  supra),  has  taken  occasion  to  point  out 
The  appellants,  as  before  remarked,  seem  to 
attribute  to  Scott  T.  Donald,  supra,  this  mean- 
ing, namely,  that  the  dispensary  act  of  1896 
was  not.  In  any  of  its  features,  a  valid  exer- 
cise of  the  police  powers  of  the  state,  where- 
as the  court.  In  the  case  Just  cited,  was  care- 
ful to  avoid  this.  When  the  facts  underlying 
the  controversy  In  Scott  v.  Donald,  supra,  are 
considered,  it  will  be  seen  that  Scott,  the  ap- 
pellee, had  ordered  three  shipments  of  alco- 
holic liquors  to  be  made  to  blm  from  the 
states  of  California,  Maryland,  and  New 
Tork,  respectively,  which  shipments,  when 
so  made,  were  seized,  whfle  In  the  hands  of 
a  common  carrier,  and  before  delivery  to  the 
consignee  could  be  made;  and  tbe  Judgment 
of  the  supreme  court  of  the  United  States 
was  that,  because  of  some  features  In  the  act 
of  1896,  the  state  could  not  Justify  the  exer- 
cise of  Its  irallce  power;  because  the  act  was 
Invalid,  being  in  violation  of  the  federal  con- 
stitution. Hence,  when  the  latest  decision 
(that  of  Vance  v.  W.  A.  Vandercook  CO., 
supra)  was  rendered  by  the  United  States  su- 
preme court,  It  was  held  that  the  act  of  1896, 
amendatory  of  the  act  of  1896,  was  a  valid 
exercise  of  the  police  power  of  the  state,  ex- 
cept when  It  Interdicted  the  delivery  to  8 
consignee  within  the  state  of  alcoholic  liquors 
from  outside  the  state  for  the  use  of  tbe 
consignee,  but  not  so  as  to  liquors  which  were 
Intended  to  be  sold  by  the  consignees;  and, 
passing  upon  the  first  phase  of  this  question 
(as  to  consignees  for  their  own  use),  the  said 
court  did  hold  that  the  Inspection  laws  were 
Invalid.  So  far  as  these  latest  decisions  ex- 
tend, it  may  be  said:  First,  that  no  state  can 
interdict  the  delivery  by  a  common  carrier  ot 
any  alcoholic  liquors  from  without  the  state 
to  a  consignee  within  the  state  for  his  own 
use;  second,  that  when  the  word  "arrival," 
occurring  In  the  act  of  congress  commonly 
called  the  "Wilson  Bill,"  is  to  be  constmed, 
It  must  be  held  that  such  word  means  an 
arrival  of  sucb  liquors  into  the  hands  of  the 
consignee  within  the  state.  The  trouble  In 
connection  with  the  cases  we  are  considering 
iB  that  the  liquors  were  In  the  hands  of 
tbelr  owners  when  they  crossed  the  threshold 
ot  this  state;  coming  from  Hlghtower's  dis- 
tillery, In  the  state  of  North  Carolina,  where 
these  liqnors  were  purchased  by  these  three 
citizens  of  South  Carolina.  They  may  be 
said  to  have  reached  the  consignees  at  tbe 


state  line.  As  will  be  perceived,  thto  to  an 
entirely  different  question  from  that  decided 
In  the  Rahrer  Case,  the  Scott-Donald  Case, 
or  the  Vance- Vandercook  Case;  for  In  each  of 
these  cases  the  liquors  had  not  reached  the 
hands  of  the  consignees.  So  now  we  are  con- 
fronted with  this  dlflSculty  in  the  cases  now 
at  bar:  The  owners  of  those  packages  of 
liquors  have  In  their  own  hands  such  liquors, 
and  are  confessedly  handling  and  hauling 
such  liquors  in  the  nighttime,  in  violation  of 
sections  33  and  37  of  the  dispensary  act  pass- 
ed In  1896.  Is  not  the  police  power  of  the 
state  sufficiently  powerful  to  interdict  the 
citizens  of  the  state  from  handling  and  haul- 
ing In  the  nighttime  alcoholic  liquors,  when 
they  are  the  owners  thereof  7  Is  It  not  In  ex- 
act keeping  with  the  laws  of  the  state  in  re- 
lation to  hauling  seed  cotton  at  night?  Sec- 
tion 280  of  the  Orlminal  Statutes  of  South 
Carolina  provides:  "It  shall  not  be  lawful 
for  any  person  to  buy  or  sell  or  receive  by 
way  of  barter,  exchange  or  traffic  of  any  sort, 
any  seed  cotton  between  the  hours  of  sun- 
down and  sunrise.  •  •  ♦"  This  Is  con- 
fessedly In  the  exercise  of  the  police  power. 
Why,  therefore,  may  not  a  state.  In  the  exer- 
cise of  Its  police  power,  forbid  the  handling 
or  hauling  of  spirituous  liquors  at  night? 
This  also  would  be  the  exercise  of  the  police 
power  of  the  state,  and  cannot  In  any  sense 
afTect  the  Interstate  commerce  laws.  It 
should  be  noted,  however,  that  these  sections 
33  and  87  by  their  terms  affect  "contraband 
liquors."  A  question  may  arise  as  to  whether 
a  person  purchasing  for  his  own  use  liquors 
from  persons  outside  this  state,  and  carrying 
this  property  with  him  Into  his  own  state, 
may.  not  Justly  claim  that  such  liquors  In 
his  hands  are  not  "contraband  liqnors,"  and 
therefore  not  in  violation  of  these  sections. 
If  a  man  may  order  for  his  own  use  spiritu- 
ous liqnors  from  another  state,  and  have 
such  liquors  delivered  to  him  at  his  own 
home.  In  South  Carolina,  without  incurring 
liability  therefor  under  the  dispensary  law, 
which  forbids  It,— relying  for  freedom  from 
sucb  liability  upon  the  Interstate  commerce 
provision  of  the  United  States  constitution,— 
why  may  not  a  citizen  take  h(s  buggy  or 
wagon,  and  go  hito  another  state,  and  pur- 
chase spirituous  liquors,  and  by  his  owp 
buggy  or  wagon  transfer  such  liquors  to  his 
home,  and  claim  Immunity  therefor  under  the 
interstate  commerce  clause  of  the  constitu- 
tion? We  are  inclined  to  think  he  could,  ex- 
cept for  section  87  of  the  dispensary  act  of 
1896,  which  provides:  "Any  person  handling 
contraband  liquors  In  the  nighttime  or  de- 
livering the  same  shall  be  guilty  of  a  misde- 
meanor, and  on  conviction  •  •  *."  The 
word  "contraband,"  used  to  this  section,  re- 
fers to  any  liquors  other  than  dispensary  liq- 
uors. The  appellants  admit  that  the  liquors 
found  In  their  possession  were  not  dispensary 
liquors. 

When  the  exceptions  here   presented  are 
taken  np  seriatim,  It  will  be  found  that  they 
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are  untenable,  in  the  light  ot  onr  views  here- 
inbefore expressed.  As  to  the  fifth  exception, 
when  examined  It  will  be  found  to  ask  of  the 
circuit  Judge  a  ruling  upon  what  would  be 
the  effect  of  hauling  liquors  at  nighttime 
which  had  been  purchased  of  the  dispensary. 
The  circuit  Judge  declined  to  rule  upon  the 
matter,  for  the  simple  reason  that  the  liquors 
here  Involved  were  admitted  not  to  have 
come  from  the  dispensary.  This  was  not 
error.  I  think,  therefore,  onr  Judgment 
should  be,  "It  is  the  Judgment  of  this  court 
that  the  Judgment  of  the  circuit  court  be 
affirmed."  But  the  members  of  the  court 
are  equally  divided.  Hence,  under  the  con- 
stitution of  this  state,  the  Judgment  of  the 
circuit  court  stands  affirmed. 

JONES,  3.  I  concur  in  affirming  the  Judg- 
ment of  the  circuit  court  In  these  cases.  The 
act  of  congress  known  as  the  "Wilson  Act," 
quoted  in  the  opinion  of  Mr.  Justice  POPE, 
expressly  leaves  intoxicating  liquors  within 
the  contnd  of  the  police  power  of  the  state, 
"upon  their  arrival  in  said  state."  In  Rhodes 
V.  Iowa,  170  U.  S.  412,  18  Sup.  Ct  664,  reaf- 
firmed in  Vance  v.  W.  A.  Vandercook  Co., 
170  T7.  S.  438,  18  Sup.  Gt  674,  the  supreme 
court  of  the  United  States  has  construed  "ar- 
rival in  the  state,"  In  this  act,  to  mean  "ar- 
rival at  the  point  of  destination,  and  delivery 
to  the  consignee."  Let  us  assume  that  the  po- 
lice power  of  the  state  can  only  operate  upon 
an  article  of  interstate  commerce  after  It 
ceases  to  be  such  In  an  interstate  commerce 
transaction.  When  is  an  interstate  commerce 
transaction  as  to  intoxicating  liquors  consum- 
mated? Manifestly,  when  such  artlde  Is  de- 
livered to  the  consignees.  In  the  case  before 
us  it  is  admitted  that  the  whisky  was  actual- 
ly delivered  into  the  hands  of  the  buyers  in 
North  CarolliUL  So  far  as  the  nonresident  sell- 
er was  concerned,  it  reached  its  destination 
.when  the  buyers  received  it  Bven  if  rach  a 
transaction  between  citizens  of  this  state  and 
a  citizen  of  North  Carolina  could  be  called  an 
interstate  commerce  transaction,  it  was  con- 
summated by  actual  delivery  in  North  Car- 
olina. The  moment,  therefore,  that  the  whis- 
ky, in  the  actual  custody  of  its  owner,  a  cltl- 
sen  of  this  state,  entered  the  territory  or  Ju- 
risdiction of  this  state,  it  became  subject  to 
the  operation  of  the  police  power  of  the  state; 
the  commercial  power  of  the  United  States 
having  yielded  Its  grasp  when  the  Interstate 
transaction  was  consummated  by  delivery. 
Suppose  a  common  carrier  had  delivered  this 
whisky  to  the  defendants  at  a  station  on  or 
near  the  state  line;  could  it  be  fairly  con- 
tended ^h&t  the  whisky  had  not  reached  its 
destination,  because  the  owners  in  actual  pos- 
session contemplated  carrying  it  through 
Chesterfield  eounty  to  their  residences.  In 
Darlington  county?  Such  a  view  would 
make  easy  the  Illicit  traffic  in  hitoxlcatlng 
liquors,  especially  In  border  counties;  for, 
under  the  cover  of  darkness,  evil  men  could 
travel  the  country  loaded  with  such  liquors. 


and,  if  an  actual  sale  coold  not  be  proren. 
escape  all  risk,  under  the  plea  of  "personal 
use."  It  is  surely  within  the  police  power  of 
the  state  to  prohibit  the  hauling  and  handling 
of  contraband  liquors  in  the  nighttime,  as  a 
means  to  prevent,  or  make  more  difficult,  O- 
licit  traffic  under  cover  of  night  Admitting 
that  the  state  cannot  confiscate,  as  contrar 
band,  intoxicating  liquors  imported  for  per- 
sonal use,  while  in  the  control  and  protection 
of  Interstate  commerce,  undoubtedly  the 
state  may  declare  such  liquors  contraband 
for  failure  to  comply  with  state  regulations 
after  such  articles  are  received  by  the  Im- 
porter in  this  state,  for  then  interstate  com- 
merce control  ends.  Whether  such  state  regu- 
lations are  reasonable,  as  applied  after  tbe 
liquor  ceases  to  be  an  article  in  Interstate 
commerce.  Is  a  question  not  appertaining  to 
the  commercial  power,  but  to  the  police  pow- 
er,—if,  indeed,  any  legislation  not  void  on 
constitutional  grounds  can  in  this  state  be 
declared  void  merely  on  the  ground  of  nn- 
reasonableness.  We  are  not  called  upon  la 
this  case  to  say  whether  the  dispensary  law 
I  should  be  read  so  as  to  give  the  Importer  for 
personal  use  a  reasonable  time  after  receipt 
of  the  imported  liqoor  in  which  to  comply 
with  state  regulations,  so  as  to  prevent  such 
article  from  being  regarded  as  contraband,  in 
view  of  the  provision  that  "persons  having 
liquor  which  they  wish  to  keep  for  their  own 
use  may  throw  the  protection  of  the  law 
around  the  same  by  famishing  an  inventory 
of  the  quantity  and  kinds  to  the  state  com- 
missioner and  applying  for  certificates  to  af- 
fix thereto."  The  defendants  made  no  such 
defense,  and.  If  they  had,  the  question  would 
be  one,  not  under  the  commercial  power  of 
the  United  States,  but  under  the  police  power 
of  the  state.  Appellants  stand  or  tall  on  the 
question  whether  section  37  of  the  dispensary 
law  la  void  as  applied  to  tlie  admitted  facts 
in  this  case,  as  against  the  interstate  com- 
merce clause  of  the  United  States  constita- 
tion.  As  to  this  question,  I  have  endeavored 
to  show  that  such  dause  has  no  application 
in  this  case.  Bona  fide  Importers  for  person- 
al use,  as  well  as  importing  illicit  traffickers 
under  the  guise  of  "personal  use,"  must  com- 
ply with  state  regulations,  when  they  attach 
under  its  police  power,  or  take  the  conae- 
quencea  If  these  views  are  correct  the  cir- 
cuit court  committed  no  reversible  error  In 
modifying  defendants'  requests  to  charge, 
and  in  his  refusal  to  charge  certain  requesta 
touching  Interstate  commerce.  Appellants  ad- 
mit that  they  were  hauling  and  handling  In- 
toxicating liquors  in  the  nighttime  in  this 
state  without  compliance  with  the  regulation 
of  the  dispensary  law,  after  the  actual  receipt 
by  them  of  such  liquors.  Under  these  circum- 
stances, such  liquor  was  contraband. 

McIVER,  C.  J.  I  cannot  concur  in  the  con- 
clusion reached  by  Mr.  Justice  POPE;  for  the 
reason  that  such  conclusion  is,  as  It  seems  t» 
me,  in  direct  conflict  with  the  decisions  ot 
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the  supreme  court  of  the  Cnlted  States  In 
tlie  cases  which  will  be  hereinafter  cited. 
The  precise  qnestion  presented  by  these  ap- 
peals (for  it  is  conceded  that  both  of  the 
cases  stated  in  the  title  are  to  be  controlled 
by  the  same  principle)  is  whether  a  citizen 
of  South  Oarollna,  residing  herein,  can  law- 
fully bring  into  this  state,  for  his  own  use, 
spirltnous  liquor  which  he  has  bought  in  an- 
other state.  This  question  has  been  conclu- 
slrely  determined  in  the  affirmative  by  the 
case  of  Scott  v.  Donald,  165  U.  S.  58,  17  Sup. 
Ct  265;  and  the  same  principle  there  decid- 
ed has  been  recently  reaffirmed  in  Vance  v. 
W.  A.  Yandercook  Co.,  reported  in  170  U.  S. 
438.  18  Sup.  Ct  674.  In  the  case  first  cited 
the  action  was  brought  against  a  state  con- 
stable to  recover  damages  for  seizing  and 
carrying  away  certain  packages  containing 
spirituous  liquors  belonging  to  the  plaintlft, 
which  he  had  imported  from  other  states, 
while  such  packages  were  in  the  hands  of  the 
common  carrier  through  whose  agency  the 
packages  had  been  brought  into  this  state. 
The  plaintiff  recovered  Judgment  below,  and 
the  case  was  carried  by  writ  of  error  to  the 
supreme  court  of  the  United  States,  where 
the  Judgment  was  affirmed.  Mr.  Justice 
Shlras,  in  delivering  the  opinion  of  the  court 
(concurred  in  by  all  the  other  Justices  ex- 
cept one),  after  determining  that  the  dispen- 
sary law  of  this  state  was  not  an  Inspection 
law,  and  is  not  within  the  scope  of  the  act  of 
congress  of  the  8th  of  August,  1890,  com- 
monly called  the  "Wilson  BlU,"  and  after 
holding  that  the  dispensary  law  recognized 
the  manufacture,  sale,  and  use  of  spirituous 
liquors  as  lawful,  announced  the  holding  of  the 
court,  In  these  words:  "It  is  sufficient  for 
the  present  cases  to  hold,  as  we  do,  that  when 
a  state  recognizes  the  manufacture,  sale,  and 
use  of  intoxicating  liquors  as  lawful,  it  can- 
not discriminate  against  the  bringing  of  such 
articles  in,  and  Importing  them  from,  other 
states;  that  such  legislation  is  void,  as  a 
hindrance  to  Interstate  commerce,  and  an  un- 
just preference  of  the  products  of  the  other 
states."  It  Is  true  that  the  case  of  Scott  v. 
Donald  arose  under  the  dispensary  law  ap- 
proved the  2d  of  January,  1895,  while  the 
case  now  under  consideration  arose  under 
the  dispensary  law  approved  the  6th  of 
March,  1896;  but  the  two  acts,  so  far  as  the 
questions  which  arise  In  the  present  case  are 
concerned,  are  identically  the  same,  and 
hence  the  construction  placed  upon  the  pro- 
visions of  the  act  of  January,  1895,  by  the 
supreme  court  of  the  United  States  must 
be  regarded  as  the  proper  construction  of 
similar  provisions  In  the  act  of  March,  1896. 
Indeed,  we  do  not  understand  that  it  Is  claim- 
ed. In  the  opinion  of  Mr.  Justice  POPB,  that 
the  act  of  1896  must  receive  a  different  con- 
struction from  that  placed  upon  the  act  of 
1895,  by  the  supreme  court  in  the  case  of 
Scott  V.  Donald,  so  far  as  the  present  case  Is 
concerned,— perhaps  for  the  reason  above  In- 
dicated.    But  (what  is  absolutely  conclusive) 


we  find  that  In  the  case  of  Vance  v.  Vandep- 
cook,  supra,  which  arose,  not  only  after  the 
passage  of  the  act  of  1886,  but  after  the 
passage  of  the  act  of  18S7  (22  St  at  Large,  p. 
535)  amendatory  thereof,  the  supreme  court 
of  the  United  States  distinctly  reaffirms  the 
ruling  In  Scott  v.  Donald,  that  a  resident  of 
this  state  may  lawfully  Import  from  another 
state  spirituous  liquor  for  his  own  use,  and 
goes  on  to  declare  that  this  right  arises  from 
the  constitution  of  the  United  States,  and 
cannot  be  prohibited' or  materially  interfered 
with,  or  in  any  way  hami>ered,  by  any  state 
law;  and  the  court  proceeds  to  hold  that  the 
provisions  of  the  act  of  1897  designed  to  pro- 
vide for  the  inspection  of  liquor  Imported  by 
a  resident  for  his  own  use  (which,  however, 
have  no  application  to  the  present  case), 
doubtless  enacted  to  avoid  the  effect  of  the 
decision  in  Scott  v.  Donald,  cannot  so  oper- 
ate, as  those  provisions  do  not  Impart  to  the 
act  of  1897  the  features  of  a  valid  inspection 
law,  and  then  concludes  the  discussion  of 
this  branch  of  the  case  In  these  words: 
"Conceding,  without  deciding,  the  power  of 
the  state,  where  it  has  placed  the  control  of 
the  sale  of  all  Ilqnor  within  the  state  In 
charge  of  its  own  officers,  to  provide  for  an 
inspection  of  liquors  shipped  Into  a  state  by 
residents  of  other  states  for  use  by  residents 
within  the  state,  It  is  clear  that  such  a  law, 
to  be  valid,  must  not  substantially  hamper 
or  burden  the  constitutional  right  on  the  one 
hand  to  make,  and  on  the  other  to  receive, 
such  shipment"  It  is  very  obvious  that  the 
case  of  Vance  t.  W.  A.  Yandercook  Co. 
draws  a  marked  distinction  between  the 
power  of  a  state  to  prohibit  the  Importation 
of  liquor  for  sale,  and  the  power  to  prohibit 
the  Importation  of  that  article  for  personal 
use.  Under  that  authority  a  state  may  pro- 
hibit the  importation  of  liquor  for  sale,  even 
in  original  packages,  by  virtne  of  the  provi- 
sions of  the  act  of  congress  of  the  8th  of 
August,  1890,  commonly  called  the  "Wilson 
BUI,"  but  it  cannot  prohibit  the  importation 
of  spirituous  liquors  by  a  resident  of  this 
state  for  his  own  personal  use.  This,  being 
the  decision  of  a  tribunal  which  is  confessed- 
ly the  final  arbiter  in  all  questions  involving 
the  construction  of  the  constitution  and  laws 
of  the  United  States,  must  be  accepted  by  all 
other  tribunals  and  all  citizens  as  the  set- 
tled law  of  the  land,  whether  conformable 
to  our  own  views  or  not 

Applying  these  principles  to  the  case  in 
hand,  the  Inevitable  result  is  a  reversal  of  the 
Judgrment  below.  The  undisputed  evidence  Is 
that  these  defendants,  who  are  residents  of 
the  state  of  South  Carolina,  had  gone  over 
into  the  adjoining  state  of  North  Carolina, 
and  there  purchased  the  liquor  In  question  for 
their  own  use,  and  Were  transporting  the 
same,  in  their  buggies,  to  their  homes,  in 
South  Carolina.  While  on  their  way,  during 
the  nighttime,  they  were  arrested  by  a  state 
constable  and  his  posse  at  some  point  In 
South  Carolina,  their  liquor  and  teams  seized. 
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and  they  placed  In  Jail,  At  the  next  Bucceed- 
ing  term  of  the  conrt  of  general  seasiona  they 
were  Indicted  for  a  violation  of  section  87  of 
the  dlBpensary  act  of  1896,  under  the  charge 
that  they  "did  unlawfnlly  handle  and  haul 
contraband  llqnon  In  the  nighttime,"  contrary 
to  the  proTlgiona  of  said  act  The  case  came 
on  for  trial  before  his  honor,  Jndge  Benet, 
and  a  Jury-  Under  hia  charge  the  Inry  fonnd 
the  defendants  gnllty,  and  from  the  Judg- 
ments rendered  they  have  appealed,  upon  the 
several  grounds  set  out  In  the  opinion  of  Mr. 
Justice  POPE,  In  which  various  errors  are  Im- 
puted to  the  circuit  Judge  In  his  change,  as 
well  as  In  blB  refusals  to  charge  certain  re- 
questa  I  do  not  pn^Ktse  to  consider  these 
grounds  seriatim,  but  rather  to  confine  my- 
self to  what  I  consider  the  oontrolllng  ques- 
tions in  the  case. 

.In  the  first  place  I  would  remark  that  I  do 
not  suppose  that  any  question  can  be  or  will 
be  made,  based  upon  the  fact  that  these  de- 
fendants were  not  bringing  this  liquor  into 
the  state  by  the  use  of  the  agencies  usually 
.employed  for  that  purpose,  such  as  railroads, 
etc.,  but  were  bringing  It  into  the  state  in 
their  own  private  vehicles.  Indeed,  no  such 
point  has  been  presented  by  Mr.  Justice 
POPB,  and  in  fact  Judge  Benet  expressly  in- 
structed the  Jury  that  this  fact  made  no  dif- 
ference, using  this  language:  "Interstate 
commerce  may  be  carried  on  In  this  cJtmtry 
on  foot,  or  by  wagon  or  by  caravan,  as  well 
as  by  railroads  or  steamboat  or  canal  or  river, 
or  in  any  other  of  the  more  modem  and  im- 
proved forms  of  transportation."  It  is  sug- 
gested, however,  that  this  case  differs  from 
the  cases  decided  by  the  supreme  court  of  the 
United  States,  in  this  respect:  That  In  all  of 
those  cases  the  liquors  were  seized  before  de- 
livery to  the  consignee  by  the  common  carrier 
through  whose  agency  the  liquors  ordered  for 
personal  use  from  another  state  were  brought 
into  this  state,  whereas  in  the  case  now  under 
consideration  the  liquors,  bought  by  the  de- 
fendants In  the  state  of  North  Carolina  for 
their  own  use,  were  brought  into  this  state 
by  the  owners  of  such  liquors.  In  their  own 
private  vehicles,  and  not  by  the  agency  of 
a  common  carrier,  and  therefore  when  these 
parties  crossed  the  state  line  the  liquors  were 
In  the  hands  of  the  owners,— had  reached  the 
posBession  of  the  consignees,  so  to  ttpet^— 
and  when  these  parties  were  arrested  they 
were  engaged  in  transporting  the  liquors  to 
tbelr  homes,  in  this  state.  But  what  differ- 
ence thia  can  make  I  am  at  a  loss  to  con- 
celve.  If  a  resident  of  this  state  has  a  right, 
under  the  Interstate  commerce  clause,  to  Im- 
port into  this  state,  through  the  agency  of  a 
common  carrier,  spirituous  liquors  for  his  own 
use.  It  is  imjMssible  for  me  to  conceive  why 
be  may  not  bring  liquors  which  he  baa  pur- 
chased In  North  Carolina  for  his  own  use  into 
this  state  in  his  own  private  vehicle.  To  bold 
otherwise  would  Involve  the  absurdity  of  hold- 
ing that  a  person  may  lawfully  do  by  an  agent 
what  be  cannot  do  himself.    This,  as  I  under- 


stand it,  was  the  view  whlcb  Mr.  Justice 
POPE  seemed  inclined  to  take;  but  he  bases 
the  conclusion  whlcb  be  reaches  l^K>n  the 
ground  that  the  liquor  In  question  was  "con- 
traband," and,  as  section  87  of  the  dlspenaacy 
act  of  1896  makes  it  a  penal  offense  to  handle 
"contraband  liquor  in  the  nighttime,"  the  par- 
ties could  be  convicted  for  a  violation  of  tliat 
section  of  the  statute.  It  is  quite  true  that 
there  are  several  sections  in  the  act  Just  refer- 
red to  declaring  that  any  spiritaons  llqaocs 
not  obtained  from  the  dispensary  authorities 
are  contraband  llquora  But  the  very  mean- 
ing of  the  term  "contraband"  shows  that  no 
article  can  be  so  characterized,  unless  it  la  aa 
article  the  Importation  or  exportation  of  whlcb 
is  prohibited  by  law.  Now,  if,  aa  we  have 
seen,  the  Interstate  commerce  clause  of  the 
constitution  of  the  United  States  secures  to  a 
resident  of  this  state  the  right  to  import  from 
another  state  sptiituous  liquor  for  Ills  own 
use,  it  follows  necessarily  that  such  liquor 
cannot  be  regarded  as  contraband,  and  the 
statute  of  any  state  which  undertakes  to  de- 
clare such  liquor  contraband  must  be  held 
void,  because  in  conflict  with  the  conaUtntlOD 
of  the  United  States.  A  right  coof  ened  upon 
the  citizen  by  the  constitution  of  the  United 
States  cannot  be  denied  or  destroyed  by  any 
state  legislation.  If  spirituous  liquor  be  a  le- 
gitimate article  of  commerce,  as  it  is  dedared 
to  be  in  the  case  of  In  re  Rahrer,  14iO  U.  S.,  at 
page  566,  11  Sup.  Ct  866,  and  if ,  as  we  have 
seen  from  the  cases  above  cited,  a  resident 
of  this  state  has  a  right,  secured  to  him  by 
the  constitution  of  the  United  States,  to  im- 
port spirituous  liquor  into  this  state  for  his 
own  use,  then  It  follows  necessarily  that  a 
state  statute  which  declares  such  liquor  "con- 
traband," and  makes  it  a  penal 'offense  to 
handle  such  liquor  in  the  nighttime,  not  only 
materially  Interferes  with  and  hamx>er8  the 
right  secured  to  the  citizen  by  the  constitu- 
tion of  the  United  States,  but  absolutely  de- 
stroys such  right,  and  cannot  therefore,  be 
sustained  aa  a  legitimate  exercise  of  legisla- 
tive power.  The  analogy  suggested  by  Mr. 
Justice  POPB,  drawn  from  the  provisions  of 
section  280  of  the  Criminal  Statutes,  which 
make  it  a  penal  offense  for  any  person  to 
traffic  in  seed  cotton  in  the  nighttime,  does 
not  hold  good,  for  the  reason  that  such  statute 
does  not  purport  to  Interfere  with  any  right 
derived  from  the  interstate  commerce  clause 
of  the  constltutlMi  of  the  United  States,  while 
the  object  and  purpose  of  the  dispensary  law 
are  to  deprive  the  residents  of  this  state  of 
such  right  and  for  the  further  reason  that  the 
seed-cotton  act  makes  no  discrimination  be- 
tween seed  cotton  raised  in  this  state  and 
that  which  may  be  obtained  from  another 
state,  while  the  dispensary  law  does  discrimi- 
nate between  liquors  obtained  from  another 
state  and  those  obtained  from  the  dispensary; 
making  the  handling  of  the  former  In  the 
nighttime  a  penal  offense,  while  the  handling 
of  the  other  in  the  nighttime  Is  not  forbidden. 
It  may  be  said,  however,  that  under  the  pro 
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TlBioiis  of  tbe  act  of  covjress  of  tbe  8th  <rf 
August,  1890,  commonly  called  tbe  "WUsoii 
Bill,"  tbe  legislature  la  permitted  to  enact 
any  legislation.  In  tbe  exercise  of  Its  police 
powers,  tbat  It  may  deem  necessary  or  proper, 
in  regard  to  spirituous  liquors  imported  into 
one  Btate  from  another  state,  after  such  liquor 
haa  reached  the  bands  of  tbe  owner  or  con- 
signee. Sucb  a  yiew  would  completely  emas- 
culate the  Interstate  commerce  clause  of  tbe 
constitution  of  tbe  United  States,  and  would 
effectually  destroy  tbe  right  thereby  secured 
to  tbe  citizen.  Under  tbat  view,  a  resident  of 
this  state  who  ordered  spirituous  llquora 
shipped  to  blm  by  rail  from  California,  North 
Carolina,  or  any  other  state,  for  bis  own  use, 
would  be  liable,  as  soon  as  be  received  tbe  liq- 
uor from  the  railroad  depot  and  placed  It  In 
bis  wagon  for  transportation  to  bis  home,  not 
only  to  have  his  liquor,  but  his  wagon  and 
team,  seized  and  confiscated;  and,  if  night 
should  overtake  him  while  hauling  tbe  liquor 
to  his  own  home,  he  would  further  be  liable  to 
indictment  for  violating  section  37  of  tbe  dis- 
pensary law.  Indeed,  if  be  should  succeed  in 
reaching  his  home  unmolested,  and  should 
undertalce  to  remove  such  liquor  in  tbe  night- 
time from  one  apartment  in  bis  dwelling 
house  to  another,  he  would  be  liable  to  an  in- 
dictment for.  handling  contraband  liquor  in 
tbe  nighttime.  It  ia  very  manifest,  if  this 
view  should  be  adopted,  that  the  right  secured 
to  the  citizen  by  the  constitution  of  the  Unit- 
ed States  would  be  aa  effectually  denied  and 
destroyed  aa  if  a  state  should  pass  a  statute 
forbidding,  in  the  most  explicit  and  positive 
terms,  a  resident  of  this  state  fr6m  importing 
Into  this  state  from  another  state  spirituous 
liquor  for  his  own  use;  for  no  person  would 
venture  to  import  liquor  from  abroad,  if  he. 
knew  tbat  be  was  liable  to  lose  such  liquor 
as  soon  aa  it  was  brought  within  tbe  limits 
of  tbe  state,  and  to  be  subjected  to  indictment 
and  punishment  If  he  happened  to  be  over- 
taken by  night  in  hauling  sucb  liquor  from 
tbe  railroad  depot  to  bis  own  home.  As  is 
beld  in  Vance  v.  W.  A.  Vandercook  Co.,  su- 
pra, any  state  law  containing  provisions 
which  "are  so  onerous  and  burdensome  in 
tbeir  nature  aa  to  substantially  impair  the 
rights*  thus  derived  from  the  constitution  of 
tbe  United  States,  or  which  "so  hamper  and 
restrict  the  exercise  «f  tbe  right  as  to  mate- 
rially interfere  with,  or  in  effect  prevent,  its 
enjoyment,"  are  void,  so  far  as  sucb  provisions 
are  concerned;  for,  as  is  further  said  in  tbe 
same  case  in  speaking  of  what  are  claimed 
to  be  the  Inspection  features  of  the  dispensary 
law,  "it  Is  dear  that  snch  a  law,  to  be  valid, 
must  not  substantially  bami)er  or  burden  tbe 
constltDtlonal  right  on  the  one  hand  to  make, 
and  on  tbe  other  to  receive,  sucb  shipment" 

There  an  other  errors  pointed  out  by  tbe 
exceptions  which  would  be  sufficient  to  call 
for  tbe  reversal  of  the  Judgments  appealed 
from,— for  example,  exception  9,  which  is 
taOy  sustained  by  the  case  of  Vance  v.  W.  A. 
Vandercook  Co.,  snpia,  and  exception  11, 
81&Hl-a« 


whicb  Imputes  error  in  refusing  to  charge 
defendants'  seventh  request,  which  is  noth- 
ing but  a  quotation  from  tbe  cq^inlon  of  the 
court  hi  Scott  V.  Donald,  at  page  101,  165 
U.  8.,  and  page  272,  17  Sup.  Ct,  laying 
down  tbe  rule  applicable  to  tbat  case,  in 
which  the  court  was  called  upon  to  con- 
strue and  apply  tbe  dispensary  law;  and 
hence  there  was  clearly  ei-ror  in  refusing  tbat 
request  because  not  applicable  to  the  dis- 
pensary law.  There  are  other  exceptions 
worthy  of  consideration,  but  what  I  have  said 
sufficiently  indicates  the  grounds  of  my  dis- 
sent, and  I  do  not  deem  it  necessary  to  extend 
this  opinion  by  considering  all  of  tbe  ex- 
ceptions. I  am  of  opinion,  therefore,  tbat  the 
Judgment  of  the  circuit  court  should  be  re- 
versed. 

GARY,  A.  J.,  concurring. 


(128  N.  a  7») 

WILLCOX  et  si.  v.  CHERRY  et  al. 

(Supreme  Court  of  North  Carolina.     Oct.  25, 

1898.) 

Conditional.  Sales — IiBares. 

Parties    afj^reed    to   hire    certain    personal 

property  for  six  months,   and  to  use  it  with 

care  and  keep  it  in  erood  order.    They  were  to 

f)ay  a  certain  sum  as  "rent,"  but  bad  tbe  priv- 
iege  of  purchasing  it  within  the  term,  and  the 
rent  was  to  be  deducted  from  the  price;  the 
rent  and  the  price,  however,  being  tbe  same. 
Tbe  "renting*  was  to  be  terminated  by  the 
lessor  at  any  time  if  the  rent  was  not  paid  as 
agreed.  Had  a  conditional  sale,  and  not  a 
lease. 

Appeal  from  superior  court,  Halifax  coun- 
ty;  Norwood,  Judge. 

Action  by  WHlcox  Bros,  and  others  against 
Cherry  &  Swbidell  and  others.  There  was  a 
Judgment,  from  which  tbe  Smith-Courtney 
Company  appeals.    Affirmed. 

Thos.  N.  Hill  and  MacRae  &  Day,  for  ap- 
pellant GiUiam  &  GiUiam,  for  Cherry  A 
SwindeU.  R.  O.  Burton  and  E.  L.  Travis,  for 
appellees. 

DOUGLAS,  J.  In  1892,  Fenner  Bros,  ob- 
tained from  the  Smith-Courtney  Company 
two  lots  of  machinery,  and  subsequentiy  ex- 
ecuted two  paper  writings,  tbe  essential  parts 
of  which  are  aa  follows:  "This  certifies  that 
J.  H.  Fenner  and  D.  C.  Fenner,  doing  business 
under  the  name  of  Fenner  Bros.,  •  •  * 
have  received  of  Smith-Courtney  Company 
*  *  *  the  following  articles  of  personal 
property,  to  wit,  •  •  •  which  we  are  at 
liberty  to  use  with  care,  keeping  tbe  same  In 
good  order.  We  have  agreed  to  hire  the  said 
above  personal  property  for  the  term  of  six 
months  from  this  date,  and  to  pay  for  the 
same  tbe  sum  of  six  hundred  and  thirty-four 
and  *Vioo  dollars,  as  rent  therefor,  in  the 
following  manner:  *  *  *.  It  Is  also  further 
understood  tbat  we  may,  at  any  time  within 
the  time  above  specified,  purchase  the  said 
personal  property  by  paying  therefor  tbe  sum 
of  six  hundred  and  thirty-tour  dollars  and 
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ninety-fonr  cents  as  the  price  tbereot,  and.  If 
we  do  so  purchase  and  pay  for  the  same, 
then,  and  In  that  case  only,  the*  rent  therefor 
paid  shall  be  deducted  from  the  price  there- 
of. Said  renting  may  be  terminated  at  the 
option  of  said  Smith-Courtney  Company,  or 
their  agents,  at  any  time,  If  the  rent  Is  not 
paid  as  above  agreed  and  at  the  time  above 
q;)eclfled."  The  second  paper  Is  similar  to  the 
first,  except  as  to  Its  date,  the  description  of 
tlie  machinery,  and  the  amount  of  rent  In 
both  papers  the  amount  of  rent  for  six 
months'  use  Is  exactly  equal  to  the  purchase 
price.  Neither  of  them  was  registered. 
Thereafter,  In  December,  1892,  Fenner  Bros, 
gave  to  WUIcox  Bros,  their  note  for  |6,000, 
and  to  secure  the  same  executed  to  E.  L. 
Travis,  trustee,  a  deed  conveying  the  ma- 
chinery now  in  question.  In  May,  1895,  the 
defendants  Cherry  &  Swindell  purchased  the 
property  from  Fenner  Bros,  at  the  price  of 
$2,500,  Wlllcox  Bros,  and  the  trustee  Joining 
In  the  bill  of  sale.  They  simultaneously  ex- 
ecuted to  Travis,  as  trustee  for  Wlllcox  Bros., 
a  new  deed  of  trust,  conveying  the  same  prop- 
erty to  secure  the  unpaid  balance  of  the  pur- 
chase money.  Of  that  balance  there  Is  now 
due  the  principal  sum  of  $514.50,  to  recover 
which  this  action  was  brought.  The  court 
below  held  that  the  two  contracts  In  question 
executed  by  Fenner  Bros,  to  Smith-Courtney 
Company  were  conditional  sales,  and  were  In- 
tended as  security  for  the  purchase  price  of 
the  property  described  In  them,  and  gave 
Judgment  accordingly.  The  Smith-Courtney 
Company  appealed  from  this  ruling,  thus  di- 
rectly presenting  to  us  the  only  point  In  the 
case. 

We  think  that  this  case  Is  directly  gov- 
erned by  that  of  Manufacturing  Co.  v.  Gray, 
121  N.  C.  168,  28  S.  E.  2S7,  the  opinion 
in  which  met,  and  still  meets,  our  unqualified 
approval.  We  are  satisfied,  from  a  bare  In- 
spection of  the  paper  Itself,  that  It  was  in- 
tended to  be  a  conditional  sale,  and  was  put 
in  the  form  of  a  lease  to  avoid  the  registration 
laws,  or  possibly  to  work  an  unjust  forfeiture, 
neither  of  which  can  meet  our  approval.  Both 
are  frauds  in  law.  The  registration  laws 
are  Intended  to  prevent  fraud  by  giving  no- 
tice to  the  world  of  the  exact  conditions  upon 
which  property  is  held,  so  that  It  may  not 
be  used  as  a  basis  of  fictitious  credit  or 
fraudulently  conveyed  to  Innocent  purchasers. 
Based  upon  the  highest  principles  of  public 
policy,  they  should  be  beneficially  construed, 
and  any  mere  evasion  of  their  essential  provi- 
sions must  be  deemed  a  fraud  in  law.  We 
have  carefully  considered  the  case  of  Fore- 
man V.  Drake,  98  N.  C.  311,  8  S.  E.  842,  and 
in  so  far  as  it  conflicts  with  this  opinion  It  Is 
hereby  overruled.  In  that  case  the  true  na- 
ture of  the  transaction  was  evidently  not  un- 
derstood by  the  court,  as  Is  evident  from  the 
following  passage  in  the  opinion:  "By  the 
terms  of  the  agreement,  the  feme  defendant 
had  the  right  at  any  time  during  the  term  of 
blnng  to  purchase  the  property  for  a  price 


mbstantlally  the  snm  of  money  agreed  to  be 
paid  as  compensation  for  the  use  of  the  prop- 
erty.   This  seems  to  be  a  singular  stlpnlation, 
and  suggests  a  want  of  good  faith  in  some 
way,  but  of  Itself  It  cannot  change  the  natax« 
and  defeat  the  purpose  of  the  contract  Tbere 
may  be  some  reason  for  It  that  we  do  not  see. 
It  is  not  suggested,  nor  does  It  appear,  tliat 
the  whole  transaction  was  a  sham  and    m. 
fraud."     In  the  case  at  bar,   that  It  Is    a 
"sham"  Is  shown  by  the  evidence  and  found 
by  the  referee  and  the  court  bdow.    Fenner, 
one  of  the  contracting  parties,  testifies  tliat 
It  was  Intended  as  a  sale,  while  Smith,  prac- 
tically the  other  contracting  party,  testifies 
to  facts  that  make  it  a  sale.    A  "contract," 
from  "contrahere,  contractum,"  Is  a  bringing 
together  or  meeting  of  two  minds  to  a  com- 
mon Intent,  of  which  the  written  instrument 
is  the  legal  evidence.    In  this  case  the  com- 
mon intent  was  evidently  a  sale  of  the  noa.- 
cblnery  In  such  a  way  as  to  secure  the  pur- 
chase money.    This  seems  evident  to  us  from 
the  face  of  the  Instrument  itself,  even  If  vr« 
exclude  all  testimony.     We  cannot  Imagine 
that  a  business  man  of  common  sense  wonld 
rent  property  upon  exactly  the  same  terms 
upon  which  he  could  buy  It,  and  we  do  not 
find   any   rule  of   interpretation   which  re- 
quires us  to  place  upon  a  contract  a  constmc- 
tion  which  would  Indicate  that  at  least  one  of 
the   contracting  parties   was   mentally    Inca- 
pable of  contracting.    In  Greer  v.  Church,  13 
Bush,  430,  433,  where  the  facts  were  similar 
to  those  in  this  case,  the  court  says:     "If. 
however,  the  writing  upon  its  face  shows  that 
the  transaction  was  a  sale,  and  not  a  renting. 
It  is  immaterial  what  name  the  parties  choose 
to  give  it    The  sum  of  $400  for  one  month's 
tent  of  an  instrument  valued  by  both  parties 
at  $550  is  preposterous.    •    •    •    There  can 
be  no  room  to  doubt  that  the  real  transaction 
was  Intended  to  be  and  was  a  sale,  and  that 
the  device  of  calling  it  a  renting  was  resorted 
to  in  order  to  secure  the  payment  of  the 
$150  of  purchase  money  not  paid  in  hand.** 
In  Hervey  v.  Locomotive  Works.  93  U.  S. 
664,  672,  the  court  says:    "Nor  is  the  trans- 
action changed  by  the  agreement  assuming 
the  form  of  a  lease.    In  determining  the  real 
character  of  a  contract  courts  will  always 
look  to  its  purpose  rather  than  to  the  name 
given  to  It  by  the  parties.    If  that  purpose 
be  to  give  a  vendor  a  lien  on  the  property 
until  payment  In  full  of  the  purchase  money, 
it  is  liable  to  be  defeated  by  creditors  of  the 
purchaser  who  is  in  possession  of  It"     For 
this  position  there  is  abundance  of  authori- 
ties.   PufTer  v.  Lucas,  112  N.  C.  877,  17  8.  E. 
174:   Clark  v.  Hill,  117  N.  O.  11,  23  S.  E.  81; 
Barrington  v.  Skinner,  117  N.  C.  47,  23  S.  B. 
90;    Manufacturing   Co.   v.  Gray,   supra;    9 
Am.  &  Eng.  Enc.  Law  (2d  Ed.)  447.    We  do 
not  wish  to  l>e  understood  as  saying  that  par- 
ties, acting  In  entire  good  faith,  cannot  make 
a  valid  contract  of  lease  with  the  option  of 
purchase.    Such  a  case  is  not  now  before  us. 
The  Judgment  is  affinned. 
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an  N.  c.  90) 

HOWABD  ▼.  CENTRAL  WABBHOUSB 
CO.  et  aL 

(Snpreme  Oonit  of  North  CaxoUna.     Oct.  2B, 
1808.) 

COBVaXATIORB— COHVBSSIOM     OV     JVDOXIHT— 1«- 
■OI.VBNCY. 

A  confeaaion  of  Jndgment  hj  an  Insolrent 
corporation'  to  one  creditor  is  not  Tcrid  as  to 
amotber  because  the  president,  who  is  surety 
on  the  debt  confessed,  buys  in  the  property  at 
■heritTs  sale,  and  also  the  unsatisfied  part  of 
the  judgment,  no  traod  beins  claimed. 

Appeal  from  superior  court,  Edgrecombe 
county;  Brown,  Judge. 

Action  by  George  Howard  against  tbe  Cen- 
tral Warehouse  Company  and  others.  There 
was  a  Judgment  for  plaintiff,  and  defendants 
appeal    Reversed. 

John  L.  Bridgers,  tor  appellants.  W.  O. 
Howard,  for  appellee. 

FAIROLOTH,  C  3.  We  have  this  case: 
The  defendant  warehouse  company  was  in- 
debted to  the  plaintlfr  and  also  to  the  Pamli- 
co Insurance  &  Banking  Company  by  notes, 
with  defendant  Shacldeford  as  surety.  Tbe 
warehouse  company,  being  .Insolvent,  con- 
fessed Judgment  to  the  banking  company, 
Shackleford  not  being  a  party.  The  property 
of  the  warehouse  company  was  sold  by  the 
sheriff,  and  Shackleford  became  the  purchas- 
er. The  Judgment  of  the  banking  company 
was  assigned  to  one  Davis,  and  after  tbe 
sale  the  unsatisfied  part  of  the  Judgment  was 
assigned  to  the  defendant  Shackleford.  It  is 
admitted  that  each  debt  was  a  Ix>na  fide  debt, 
and  that  there  was  no  actual  fraud  in  any  of 
these  transactions,  and  that  the  defendant 
Shackleford  was  president  and  a  director  of 
the  warehouse  company.  The  plaintiff  In- 
sists that  the  confessed  Judgment  in  effect  dis- 
charged the  surety  on  the  note,  and  that  It  is 
▼old.  Ml  the  authority  of  Hill  ▼.  Lumber  Co., 
113  N.  C.  173,  IS  S.  K.  107.  There  the  Judg- 
ment omfessed  by  an  insolvent  corporation 
was  in  favor  of  one  of  Its  directors,  and  it 
was  held  to  be  Invalid  against  other  cred- 
itors because  of  the  confidential  rdatlon  be- 
tween the  director  and  the  company,  by  rea- 
son of  which  he  had  peculiar  knowledge  of 
tbe  affairs  and  insolvency  of  the  company, 
thereby  putting  the  creditors  on  nnequal 
ground.  The  question  Is  elaborately  consid- 
ered in  the  case  above  cited,  and  need  not  be 
repeated.  The  plaintiff  falls  to  bring  himself 
within  the  principle  of  that  case.  In  the  ab- 
sence ot  fraud,  why  may  not  an  insolvent 
debtor  pay  one  of  his  creditors  in  full?  Why 
may  not  a  creditor  of  an  insolvent  debtor 
pursue  his  remedy  and  gain  advantage  by  his 
judgment?  It  only  works  out  the  principle 
of  the  diligent  creditor.  Blalock  v.  Manu- 
facturing Co.,  110  N.  C.  99,  14  8.  B.  501. 
Here  the  Judgment  was  in  favor  of  a  crrMl- 
itor,  not  one  of  the  officials  of  the  company. 
The  discbarge  of  the  defendant  as  a  surety 
is  the  result  of  payment  of  the  debt  by  his 


principal,  not  by  any  participation  of  the 
surety  as  such,  and  we  are  onaUe  to  see  any 
ground  for  holding  that  the  Judgment  com- 
plained of  Is  void,  or  how  the  plaintiff  ac- 
quired any  legal  or  equitable  right  against 
tbe  surety.  Electric  Light  Co.  ▼.  Henderson 
Electric  &  Gaslight  Co.,  116  N.  C.  112,  21  S. 
E.  951;.  Langaton  v.  Improvement  Co.,  120 
N.  a  132,  26  &  E.  644.    Error. 

(12J  N.  C.  136) 

ROBINSON  T.  ROBINSON. 

(Supreme  Court  of  North  Carolina.    Oct.  25, 
1898.) 

DiVOROB— iNJDNOnON — WlFB*8  SsPABATB  ESTATB. 

Since  a  husband  has  no  control  over,  or 
right  to  interfere  with,  the  wife's  separate  es- 
tate, except  the  right  of  ingress,  egress,  and 
regress  to  it,  when  she  is  in  actual  possession, 
he  will  be  restrained,  pending  a  divorce  suit, 
from  interference  therewith,  and  from  receiv- 
ing the  rents  therefrom. 

Appeal  from  superior  court.  Wake  county; 
Bryan,  Judge. 

Action  by  Laura  D.  Robinson  against  B.  J. 
Robinson.  From  an  interlocutory  Judgment 
in  favor  of  defendant,  plaintiff  appeals.  Re- 
versed. 

Douglass  ft  Sims,  for  appellant  S.  G. 
Ryan  and  Armlstead  Jones,  for  appellee. 

FAIRCLOTH,  a  J.  Tbe  plaintiff  insti- 
tutes this  action  for  divorce  from  bed  and 
board,  and,  before  filing  her  complaint,  she 
files  affidavits,  and  asks  the  court  for  an  in- 
junction restraining  her  husband  from  inter- 
fering with  her  sei)arate  property,  or  from 
renting  or  collecting  the  rents  for  tbe  same, 
and  for  alimony  pendente  lite.  The  unan- 
swered affidavits  of  the  plaintiff,  after  setting 
out  the  reasons  and  causes  for  leaving  her 
husband's  house  and  separating  from  him 
recentiy  before  this  action  began,  also  al- 
leged that  the  plaintiff  Is  the  owner  In  fee  of 
a  certain  house  and  lot  in  the  city  of  Raleigh, 
and  that  the  defendant  exercises  control  over 
said  house  and  lot  without  her  permission, 
and  has  rented  out  the  same  to  a  tenant  now 
in  possession,  collecting  and  appropriating  ibe 
rent  to  his  own  use,  and  refusing  to  pay  over 
to  or  allow  the  plaintiff  any  part  of  said 
rent  The  affidavits  also  allege  that  the  de- 
fendant has  possession  of  certain  personal 
property  belonging  to  the  plaintiff,  refusing 
to  allow  her  tbe  possession  or  the  use  of  the 
same.  We  will  not  pass  upon  the  motion  for 
alimony  pendente  lite,  as  the  pleadings,  when 
filed,  and  tbe  trial,  may  or  may  not  show 
that  she  is  enUtied  to  It  We  think  his  honor 
should  have  made  an  order  restraining  the 
defendant  from  Interfering  with  the  plain- 
tifTs  property.  The  wife's  property  is  her 
separate  estate,  and  tbe  husband  has  no  con- 
trol over  or  right  to  Interfere  with  It  except 
the  right  of  ingress,  egress,  and  regress  to  it 
when  she  is  in  actual  possession  of  her  real 
estate.  Manning  v.  Manning,  78  N.  C.  293; 
Cecil  V.  Smith,  81  N.  a  285.    And  the  wlf» 
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\m  entitled  to  recoTsr  her  separate  property, 
and  also  the  income  derived  therefrom. 
Manning  t.  Manning,  supra.  We  are  at  ll'ber- 
ty  to  enter  here  (Code,  {  %7)  snch  Judgment 
as  should  have  been  entered  In  the  superior 
court  And  It  Is  now  ordered  by  this  court 
that  the  defendant,  B.  J.  Robinson,  Is  re- 
strained and  forbidden  to  exercise  any  con- 
trol over  or  Interfere  with  the  house  and  lot 
of  the  plaintiff,  described  In  her  affidavits, 
or  to  receive  the  rents  or  Income  therefrom, 
until  the  hearing  and  the  further  order  of  the 
superior  court  In  the  meanthne  this  action 
will  proceed  in  the  superior  court  according 
to  the  course  and  x>ractlce  of  that  court  It 
is  further  ordered  that  the  derfc  of  this  court 
Issue  a  copy  of  this  judgment  directed  to  the 
sheriff  of  Wake  county,  commanding  him  to 
deliver  a  copy  of  this  order  to  the  defendant, 
B.  J.  Robinson,  and  to  make  due  return  of 
his  action  In  this  matter  to  the  superior  comrt 
The  Judgment  of  his  honor  was  erroneous,  to 
the  extent  above  Indicated.  Judgment  re- 
versed, and  order  Issued. 


(123  N.  C.  4S) 

BATTS  V.   STATON. 

(Supreme  Court  of  North  Carolina.     Oct  25, 

1888.) 

PaBTITION— BOUSDARIBS — Paboi.    EviDaHOB— Ai>- 
VBBDB  POSSBSSIOK— DEOIARATIONB  OV 

Deoeasbr  Obantor. 

1.  The  description  In  a  decree  in  partition 
proceedings  of  a  boundary  line  cannot  be  set 
aside  by  parol  evidence  of  a  contemporaneouB 
or  subsequent  agreement  between  the  adjoin- 
ing landowners  clianging  the  boundary  lines. 

2.  On  an  issue  as  to  whether  defendant  had 
acquired  title  to  a  strip  of  land  by  adverse  pos- 
session, it  was  error  to  permit  a  witness  for 
plaintiff  to  testify  that  the  deceased  father  of 
plaintiff  had  told  witness  that  he  (father)  had 
not  objected  to  the  strip  of  land  l>eing  Included 
in  defendant's  adjoining  property  because  he 
(father)  had  been  in  possession  of  both  sides 
of  the  disputed  lines  for  many  years  by  rea- 
son of  his  belnK  the  administrator  of  defend- 
ant's grantor,  since  the  effect  of  the  evidence 
would  be  to  aid  plaintiff  by  the  declarations 
of  his  deceased  grantor. 

Appeal  from  superior  court  Bdgecombe 
county;  Tlmberlake,  Judge. 

Action  by  D.  B.  Batts  against  H.  L.  Staton 
to  recover  a  strip  of  land  between  their  lands. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.   Reversed. 

H.  G.  Connor,  for  appellant  Oilllam  &  Gil- 
liam, for  appellee. 

MONTGOMERY,  J.  Partition,  by  decree  of 
the  superior  court  of  Edgecomt>e,  was  made 
of  a  tract  of  land  In  that  county  in  1870 
among  the  devisees  of  Benjamin  Batts.  The 
shares  of  Isaac  and  D.  B.  Batts  were  co-ter- 
minons,  and  the  line  between  them  was  de> 
scribed  In  the  survey  made  at  the  time  of 
partition  as  running  from  a  bunch  of  birches 
near  Bryan's  old  mill,  S.,  70^  W.,  to  an  oak 
on  the  toad;  being  represented  on  the  map 
used  in  the  trial  by  the  Une  running  from  A 


to  R  Hie  plaintiff,  who  is  tbe  son  of  D.  B. 
Batts,  is  the  owner  of  (two-thlids  undlTtdeA 
Interest)  the  share  allotted  to  his  deceased 
father,  and  the  defendant  is  the  owner  of  the 
share  which  was  allotted  to  Isaac  by  par- 
chase  from  the  son  and  only  heir  at  law  of 
Isaac.  The  defendant  is  in  possession,  also, 
of  a  part  of  the  share  allotted  to  the  plalnttfTs 
father,  lying  Just  along  and  south 'of  the  line, 
A,  B,  and  between  the  lines  represented  by 

A,  D,  and  K  on  the  map.  This  action  was 
brought  to  recover  the  possession  of  that 
piece  of  land  lying  between  A,  D,  and  E. 
The  defendant  in  his  answer,  admits  that 
the  commissioners,  in  their  report  in  the  par- 
tition proceedings,  fixed  the  line  between  the 
two  shares  as  the  plaintiff  has  alleged  in  his 
complaint;  but  he  avers  that  at  the  time  of 
the  filing  of  the  report  in  1870,  Isaac  and  D. 

B.  Batts  made  an  agreed  line  which  changed 
the  line  set  out  In  the  survey,  by  which  Isaac, 
under  whom  the  defendant  claims,  obtained 
the  land  represented  by  the  letters  A,  D,  and 
E,  that  each  took  possession  of  his  share  un- 
der the  changed  line,  and  that  adverse  pos- 
session lias  been  had  of  the  same  by  the  de- 
fendant and  those  under  whom  he  claims 
since  that  time,  up  to  the  commencement  of 
this  action,— a  period  of  about  2S  years.  Hie 
defendant  Introduced  several  witnesses  who 
testified  on  the  matter  of  the  changing  of  the 
line  between  Isaac  and  D.  B.  Batts,  all  of 
whom  testified,  however,  that  the  agreement 
was  made  after  the  partition  was  completed. 
Henry  Batts  said  that:  "Doctor  D.  B.  Batts 
and  his  brother  bad  some  difference  about  the 
dividing  line  fixed  by  the  division,  bnt  after 
a  while  they  came  upon  an  arrangement  so 
as  to  give  Isaac  a  way  over  the  creek." 
Frank  Batts  testified  that:  "Some  time  after 
the  division  was  made.  Dr.  Batts  told  me  to 
catch  my  horse  and  get  some  sticks.  He 
wanted  me  to  run  the  furrow  from  the  white 
oak  to  the  gum  bush  on  the  path.  Isaac  was 
there.  I  ran  to  the  gum  bush,  where  it  strikes 
the  path.  The  fence  was  run  on  the  furrow. 
The  fence  went  down  after  the  stock  hiw  was 
passed.  The  ditch  on  Dr.  Batts'  side  goes  to 
the  Une  and  stops.  Dr.  Batts  had  the  ditch 
cut  I  was  there  from  the  time  the  land  was 
divided  until  two  years  ago.  Hie  bedgnow 
was  always  recognised  as  the  line  by  Dr. 
Batts  and  his  brother  after  their  agreement" 
G.  L.  Lilly  testified  that:  "I  was  on  the  land 
when  it  was  divided.  After  that  Dr.  Batts 
and  his  brother  made  an  agreed  line  between 
them,  which  began  at  the  white  oak  on  the 
road,  and  ran  with  the  fence  until  It  struck 
the  path,  and  then  with  the  path  until  it 
struck  the  creek.  Dr.  Batts  told  me  the 
change  was  made  to  give  his  brother  an  outlet 
to  the  creek.  This  line  was  made  the  year 
after  the  dlrislon.  It  was  recognized  as  a 
Une  for  the  ten  or  eleven  years  I  remained 
there." 

His  honor  rettmed  to  give  at  the  defendant's 
request  an  Instruction  which  was  in  the  fol- 
lowing words:    "If  the  Jury  find  that  D.  B. 
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Batt8  and  Isaac  Batts  made  an  agreement  bb 
to  the  location  of  the  dividing  line  between 
their  land  in  1870,  and  made  an  agreed  line, 
and  placed  a  fence  upon  said  agreed  line,  and 
80  recognized  the  line  during  their  Joint  llTea, 
and  during  the  life  of  the  surylvor,  D.  B. 
Batta,  tin  hl8  death,  In  1S85,  and  said  land 
-was  recognized  by  their  heirs  and  assigns  un- 
til 1886,  the  plalntltr,  the  heir  of  D.  B.  Batts, 
l8  estopped'  from  disturbing  the  Une  which 
was  established  hy  his  father,  D.  B.  Batts." 
There  was  no  error  In  his  honor's  refusal  to 
give  this  Instruction.  Bjr  all  the  evidence 
bearing  on  that  question,  It  appeared,  as  we 
have  said,  that  the  changed  line  was  made 
after  the  survey  and  partition.  But,  If  the 
change  had  been  made  contemporaneously 
with  the  survey  and  running  of  the  Une  in  the 
partition  proceedings,  the  plaintiff  would  not 
be  estopped  from  setting  up  the  original  line. 
In  no  case  will  the  description  contained  in  a 
deed  be  set  aside  by  parol  evidence,  except 
where  the  deed  describes  the  laud  by  distance 
and  course  only,  and  old  marlcs  are  made  to 
appear,  corresponding  In  age  with  the  time 
of  the  execution  of  the  deed,  so  nearly  within 
the  courses  and  distances  that  they  may  rea- 
sonably be  supposed  to  have  been  made  for 
the  boundaries.  Reed  v.  Shenck,  13  N.  C.  415; 
Caraway  v.  Chancy,  51  N.  C.  361;  Davidson 
V,  Arledge,  88  N.  C.  326;  Shaffer  v.  Hahn,  111 
N.  C.  1,  16  S.  B.  1038.  In  the  first  cited  case 
the  court  said:  "And  for  many  years  we  have 
In  aU  cases,  I  believe,  except  one,  adhered  to 
the  description  contained  in  the  deed;  and  It 
Is  much  to  be  lamented  that  we  do  not  alto- 
gether. The  case  to  which  I  allude  is:  Where 
the  deed  describes  the  land  by  course  and  dis- 
tance only,  and  old  marks  are  found,  corre- 
sponding In  age,  as  well  as  can  be  ascertain- 
ed, with  the  date  of  the  deed,  and  so  nearly 
corresponding  with  the  courses  and  distances 
that  they  may  well  be  supposed  to  have  been 
made  for  Its  boundaries,  the  marks  shall  be 
taken  as  the  termini  of  the  land..  This  is  go- 
ing as  far  as  prudence  permits;  for  what 
passes  the  land  not  included  by  the  descrip- 
tion In  the  deed,  but  Included  by  the  marked 
termini?  Not  the  deed,  for  the  description 
contained  in  the  deed  does  not  comprehend  it 
It  passes,  therefore,  either  by  parol  or  by 
a  mere  presumption.  As  far  as  we  know,  there 
has  been  no  series  of  decisions  by  which  the 
description  In  the  deed  is  varied  by  marks, 
unless  they  were  made  for  the  termini  of  the 
land  described  In  the  deed,  or  supposed  to  be 
so  made,  and  to  which  It  was  intended  the 
deed  should  refer,  or  to  which  it  was  sup- 
posed the  deed  did  refer,  or  rather  supposed 
that  the  courses  and  distances  corresponded 
with  the  marks,  and  that  the  same  land  was 
described,  whether  by  course  and  distance  in 
the  deed,  or  by  the  marked  termini." 

But  the  defendant  set  up  as  a  second  de- 
fense that  his  claim,  followed  by  20  years' 
adverse  possession  on  the  part  of  himself  and 
those  under  whom  he  claims,  bad  ripened  into 
a  title  in  fee  to  the  land.    On  that  matter,  J. 


M.  Howell,  a  witness  for  the  plalntlfT,  was 
permitted  to  testify,  over  the  objection  of  the 
defendant,  that:  "Shortly  before  his  death. 
Dr.  Batts  said  to  me  that  he  had  entered  Into 
possession  of  his  brother's  [Isaac's]  land  soon 
after  his  death,  as  administrator,  and  had 
so  held  possession  for  many  years,  and  that 
thus  being  In  possession  of  both  sides  of  the 
disputed  lines  was  the  reason  he  had  never 
taken  the  trouble  to  straighten  the  line." 
This  witness  had  already  testified  that  Isaac 
died  in  1872,  and  that  Dr.  Batts  took  posses- 
sion of  his  land  as  administrator,  and  so  con- 
tinued in  possession  imtil  his  death,  in  1885. 
That  part  of  the  testimony  of  Howell  which 
referred  to  the  declarations  of  Dr.  Batts  as 
to  not  straightening  the  line,  and  his  reason 
for  not  doing  so,  ought  not  to  have  been  re- 
ceived. It  carried  with  it  the  weight  of  Dr. 
Batts  as  a  witness  testifying  to  the  fact  that 
he  had  only  given  permission  to  his  brother  to 
use  the  line  agreed  upon  as  a  matter  of  favor, 
reserving  the  right  of  property  In  himself. 
This  is  apparent,  and  its  importance  is  em- 
phasized in  the  fact  that  in  his  charge  his 
honor  said  to  the  jury  that  one  of  the  plaln- 
tifTs  contentions  was  that  the  location  of  the 
line  by  consent  was  made  by  Dr.  Batts  sim- 
ply for  the  convenience  of  hUi  brother,  and 
not  In  any  sense  to  affect  the  established  line. 
The  effect  of  Howell's  testimony  in  this  vital 
point  was  to  bring  to  the  aid  of  the  plaintiff 
the  declaration  of  his  deceased  father,  and 
that  testimony  must  have  had  weight  with 
the  Jury. 

Hie  defendant  introduced  no  evidence  on 
the  defense  set  up  in  his  amended  answer, 
and  it  Is  needless  to  notice  that  part  of  the 
case.  For  the  error  in  receiving  the  evidence 
of  Howell  in  the  respect  pointed  out  in  this 
opinion,  there  must  be  a  new  trlaL 

(US  N.  C.  161) 

STATE  ez  rel.  GOODWIN  v.  OARALBIOH 

PHOSPHATE  &  FBKTILIZBR 

WORKS. 

(Supreme  Court  of  North  Carolina.    Oct  25, 

1888.) 

Flsadino— Amendment — Disorbviok  at  Coob*^ 

Appealable  Obdkbs  —  Chamoino 

Cause  of  Action. 

1.  The  discretion  of  the  court  in  the  amend- 
ment of  pleading  is  subject  to  the  exception 
that  the  amendment  must  not  set  up  a  differ- 
ent cause  of  action,  nor  change  the  subject  of 
the  action,  nor  deprive  defendant  of  defenses 
he  would  have  had  to  a  new  action. 

2.  Where  it  is  claimed  that  the  effect  of  the  al- 
lowance of  an  amendment  to  pleading  is  to 
change  the  cause  of  action,  the  remedy  is  not  an 
bumediate  appeal,  but  to  note  an  exception  and 
appeal  from  the  final  Judgment  if  It  is  adverse. 

3.  It  is  no  ground  for  exception  to  the  amend- 
ment of  a  complaint  that  it  would  set  up  a 
cause  of  action  barred  by  limitations,  as  that 
would  be  matter  of  defense,  which  defendant, 
if  he  chooses,  may  set  up  in  his  answer  thereto. 

Appeal  from  superior  court.  Wake  comity; 
Tlmberlake,  Judge. 

Action  by  the  state,  on  relation  of  W.  H 
J.  Goodwin,  against  the  Caraleigh  Phosphate 
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&  Fertilizer  Works.  From  a  Judgment  for 
plaintiff,  defendant  appeals.  Appeal  dis- 
missed. 

Edward  C  Smith,  tor  appellant.  Douglass 
&  Sims,  for  appellee. 

OLARK,  J.  It  was  held  In  this  case  (121 
N.  C  81,  28  S.  E.  102)  that  the  allowance  or 
refusal  of  a  motion  to  amend  pleading^  Is  a 
matter  within  the  discretion  of  the  presiding 
Judge,  and  no  appeal  lies.  But  this  Is  sub- 
ject to  the  exception  that  the  amendment  of 
the  complaint  does  not  assert  "a  cause  of  ac- 
tion wholly  different  from  that  set  out  In  the 
original  complaint,  does  not  change  the  sub- 
ject of  the  action,  nor  deprive  the  defendant 
of  defenses  he  would  have  bad  to  a  new  ac- 
tion." Parker  y.  Harden,  122  N.  0.  Ill,  28 
S.  E.  062,  quoting  King  y.  Dudley,  113  N.  C 
167,  18  S.  E.  110,  and  cases  cited  in  Clark's 
Code  (2d  Ed.)  pp.  223,  224.  Even  when  it  Is 
claimed  that  it  has  that  effect,  the  remedy 
Is  not  an  Immediate  appeal,  but  to  note  an 
exception  and  appeal  from  the  final  Judgment 
if  It  is  adverse;  so,  in  any  aspect,  this  appeal 
would  be  dismissed.  In  GlUam  y.  Insurance 
Co.,  121  N.  0.  360,  28  S.  E.  470,  the  court  ap- 
proved  a  refusal  of  leave  to  amend  the  com- 
plaint In  that  case,  for  the  above  reasons; 
but  the  granting  permission  to  amend  is  not 
ground  for  exception  tliat  the  complaint 
would  set  up  a  cause  of  action  that  is  barred 
by  the  statute  of  limitations,  as  that  is  mat- 
ter of  defense  to  be  set  up  in  the  answer  to 
the  amended  complaint,  if  the  defendant  shall 
choose  to  plead  that  defense.  In  Sams  v. 
Price,  121  N.  C.  302,  28  S.  E.  486,  it  is  held: 
"Where  the  cause  of  action  is  changed  by  an 
amended  complaint,  the  defendant  has  a  right 
to  set  up  in  the  answer  thereto  any  legal  de- 
fense, including  the  statute  of  limitations. 
Just  as  if  the  action  had  been  commenced  at 
the  date  of  the  amended  complaint"  So,  the 
court  was  within  Its  discretion  in  allowing  the 
amendment;  and  the  defendant  can  neither 
appeal  at  this  stage,  nor  has  he  suffered  any 
damage  that  entitled  him  to  note  an  excep- 
tion. If  so  advised,  it  Is  open  to  him  to  plead 
the  statute  of  limitations  as  if  the  action  was 
commenced  at  the  date  of  the  amended  com- 
plaint; and  the  plaintiff  will  consider  then 
whether  he  will  prosecute  the  action  further, 
If  that  defense  is  sustained  by  the  trial  Judge. 
It  would  insufferably  increase  the  length  and 
expense  of  litigation  if  appeals  can  be  taken 
from  such  rulings  as  this  in  anticipation  of 
the  prolMble  effect  of  the  ruling.  It  may  l>e, 
the  defendant  may  not  set  up  the  statute  of 
limitations,  or,  should  it  be  sustained  when 
set  up,  the  plaintiff  may  not  appeal.  In  ei- 
ther event  this  appeal  will  have  been  un- 
necessary, and,  at  all  events,  is  nothing  more 
than  an  inquiry  speered  at  the  court  as  to 
the  effect  of  the  amendment  (Ely  v.  Early, 
84  N.  C.  1;  Kron  v.  Smith,  86  N.  C.  380,  2 
S.  B.  532),  and  which  can  be  presented  on  ap- 
peal from  the  final  Judgment  if  adverse  to 


the  defendant,  and  in  no  wise  calls  in  qnea 
tlon  the  power  of  the  court  to  allow  tbe 
amendment   Appeal  dismissed. 


(m  N.  C.  74) 

WILCOX  T.  LEACH. 

(Supreme  Court  at  North  Carolina.    Oct.  2S, 

1888.) 

Tax  Salbb — Rioars  of  Pdbohasbbs— AasioaBBS. 

1.  In  an  action  to  recover  possession  of  land 
upon  title  based  on  a  tax  deed,  altbongh  the 
grantee  in  the  deed,  where  no  attempt  is  made 
to  rebut  the  presumption.  Is,  under  Laws  1885, 
c.  118,  {  66,  deemed  conclusively  to  be  the  pur- 
chaser at  the  sale  or  his  as8i|;nee,  he  may  be 
shown  to  be  the  assignee  of  the  purchaser,  al- 
though the  deed  does  not  set  forth  the  assign- 
ment 

2.  Where  a  county  purchased  land  at  a  tax 
sale,  under  Laws  1885,  c.  110,  {  80,  it  01U7 
acquired  a  right  to  foreclose  the  certificate  of 
sale  by  proceedings  similar  to  the  foreclosure 
of  a  mortgage,  and  it  acquired  no  tee-simple 
interest  therein  until  the  land  was  pnrcliased 
by  it  at  the  foreclosure  sale. 

8.  The  assignee  of  a  tax  certificate  of  sale  is- 
sued to  a  county  acquired  no  greater  interest 
therein  than  the  county  had,  and  could  only  ac- 
quire a  fee-simple  title  by  foreclosure  of  the 
certificate,  as  provided  by  Laws  1886,  e.  119. 
i  00. 

Appeal  from  superior  court,  Halifax  coun- 
ty;  Norwood,  Judge. 

Action  by  Willis  W.  Wilcox  against  M.  T. 
Leach  for  the  possession  of  land.  B^om  a 
Judgment  for  plaintiff,  defendant  appeals. 
Beversed. 

Thos.  N.  Hill  and  W.  A.  Dunn,  for  appel- 
lant B.  6.  Burton  and  E.  L.  Travis,  for 
appellee. 

MONTGOMEBY,  J.  This  case  differs  in 
one  material  respect  from  tbe  other  case* 
which  have  been  before  this  court  involving 
the  title  to  land  sold  for  taxes  since  the  act 
of  1887  and  those  subsequent  on  that  sub- 
ject In  his  complaint  tbe  plaintiff  singly 
makes  the  general  allegation  that  be  la  the 
owner  of  the  land,  and  entitled  to  Its  posses- 
sion, without  setting  out  specifically  tbe 
sources  of  bis  title.  The  defendant,  in  bis 
answer,  sets  up  various  defenses,  legal  and 
equitable,  most  if  not  all,  of  which  have 
been  already  frequently  passed  upon  by  this 
court  adversely  to  the  defendant,  from  San- 
ders v.  Earp,  24  S.  E.  8,  to  Peebles  y.  Tay- 
lor, 27  S.  E.  080.  The  plaintiff  in  tbls  ac- 
tion Introduced  the  tax  deed  executed  by  ttae- 
taz  collector  to  the  plaintiff,  and  also  evi- 
dence going  to  show  the  alleged  authority 
of  tbe  maker  to  execute  it,  and  also  evidence 
of  the  sale  of  the  certificate,  which  the  tax 
collector  had  issued  to  the  county,  to  tbe 
plaintiff,  by  the  county  authorities.  The  de- 
fendant introduced  evidence  of  a  similar 
character.  It  is  stated  in  the  record  that 
"the  plaintiff  in  apt  time  objected  to  the  ad- 
mission of  any  evidence  for  the  defendant 
or  the  consideration  of  any  defense  set  np 
by  him,  on  the  gn^und  that  he  had  not 
brought  himself  within  tbe  provisions  of  sec-- 
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tion  66,  c.  119,  lAWB  1895,  In  that  he  faUed 
to  show  that  all  taxes  due  npon  the  land  In 
controversy  have  been  paid  by  him  or  those 
under  whom  he  claims.  The  plaintiff  did 
not  waive  any  of  the  presumptions  and  con- 
clnslons  arising  from  his  tax  deed,  under 
chapter  119,  Id.,  and  other  laws  of  this  state, 
but  claimed  and  asserted  them  in  apt  time." 
The  court,  after  refusing  to  give  each  and 
aU  of  the  special  Instructions  prayed  by  the 
defendant,  told  the  Jury  that,  upon  the  evi- 
dence, the  plaintiff  was  entitled  to  recover, 
and  to  respond  "Yes"  to  the  issue,  "Is  the 
plaintiff  the  owner  of  the  laud  described  In 
tbe  complaint?"  That  Instruction  was  given, 
doubtless,  because  of  the  opinion  of  his  hon- 
or that  the  defendant  had  not  put  himself 
in  position,  under  section  66,  c.  119,  Acts 
1895,  to  defeat  tbe  title  of  the  plaintiff.  The 
defendant  had  made  no  effort  to  rebut  the 
presumptions  of  tbe  law  set  out  in  section 
66  of  the  revenue  act,  and  that  section  made 
conclusive  the  following  facts:  "(1)  That  the 
manner  In  which  the  listing,  assessment,  levy 
and  sale  were  conducted  was  in  all  respects 
as  the  law  directed.  (2)  That  the  grantee 
named  in  the  deed  was  the  purchaser  or  Ills 
assignee.  (3)  That  all  tbe  prerequisites  of 
the  law  were  complied  with  by  all  the  ofQcers 
who  had  or  whose  duty  It  was  to  have  had 
any  part  or  action  in  any  transaction  relating 
to  or  affecting  the  title  conveyed  or  purport- 
ing to  be  conveyed  by  the  deed,  from  the  list- 
ing and  the  valuation  of  the  property  up  to 
tbe  execution  of  the  deed,  both  Inclusive, 
and  that  all  things  whatsoever  required  by 
law  to  make  a  good  and  valid  sale  and  to 
vest  the  title  in  tbe  purchaser  were  done, 
except  in  regard  to  the  points  named  in  this 
section  wherein  the  deed  shall  be  presump- 
tive evidence  only."  But  the  plaintiff  show- 
ed in  his  evidence,  and  so  did  likewise  the 
defendant  (which,  we  think,  they  both  had 
a  right  to  prove),  that  the  plaintiff  was  the 
assignee  of  the  county  of  the  certificate  ex- 
ecuted by  the  tax  collector  to  the  county. 
While,  as  we  have  said,  the  grantee  named 
In  the  tax  deed  is  deemed  conclusively  to 
be  the  purchaser  or  bis  assignee,  yet  we 
think  that,  under  the  act,  it  clearly  was 
permissible  on  the  part  of  the  plaintiff  or 
defendant  to  show  that  the  grantee  was  the 
assignee  of  the  purchaser,  although  the  deed 
did  not  set  forth  the  asslgmnent.  So  that, 
notwithstanding  the  defendant  was,  by  tbe 
presumptions  in  section  66,  because  he  did 
not  attempt  to  rebut  them,  and  by  the  con- 
clusions in  that  section,  prevented  from  try- 
ing to  defeat  the  plaintiff's  title,  yet,  as  he 
showed  that  the  plaintiff  was  the  assignee 
of  the  county  (tbe  purchaser).  It  is  clear  that 
the  right  and  the  title  of  tbe  plaintiff  under 
tbe  deed  must  be  exactly  the  title  and  inter- 
est which  the  purchaser  (the  county  of  Hal- 
ifax) had  in  the  land  under  the  tax  collect- 
or's certificate  of  purchase.  The  assignee, 
the  plaintiff,  could  have  no  greater  Interest 
or  higher  title  In  the  land  than  bis  assignor. 


the  county  of  Halifax,  had.  This  being  so, 
it  follows  that  the  plaintiff  could  have  only 
such  Interest  and  title  against  the  defend- 
ant In  and  to  tbe  land  as  be  made  oat  In  the 
trlaL 

What  title  and  interest,  then,  did  tbe  coun- 
ty, tbe  assignor  of  the  plaintiff  and  tbe  pur- 
chaser at  the  sale,  have  in  tbe  land?  The 
answer  Is,  only  that' of  a  mortgagee.  Under 
section  90,  c  119,  Acts  1895,  the  only  right 
conferred  upon  tbe  county  in  lands  sold  for 
taxes  when  purchased  by  tbe  county  is  to 
foreclose  tbe  liens  or  certificates  by  proper 
proceedings  hi  the  courts  "in  all  respects, 
as  far  as  practicable,  and  in  the  same  man- 
ner and  with  like  effect  as  though  the  same 
were  a  mortgage  executed  by  the  owners  of 
such  real  estate  to  tbe  owner  and  holder  of 
such  certificates  or  liens  for  the  amount 
therein  expressed,  together  with  such  subse- 
quent and  prior  taxes  due  thereon."  A  cotm- 
ty,  under  such  circumstances,  can  acquire 
no  fee-simple  interest  in  such  lands  until  they 
are  purchased  ty  the  county  at  the  foreclo- 
sure sale,  as  Is  especially  provided  in  section 
90  of  the  last-mentioned  act  And,  to 
strengthen  this  position,  If  any  support  wers 
needed,  section  91  of  tbe  same  revenue  act 
gives  to  the  assignee  of  a  certificate  of  sale 
originally  issued  to  a  county  the  right  to 
foreclose  in  the  same  manner  and  with  like 
effect  as  in  a  case  where  such  county  com- 
missioners may  proceed  to  foreclose.  It  is 
clear  from  a  careful  reading  of  the  statute 
of  1895  on  this  question  that  a  conn^  which 
is  the  purchaser  of  land  sold  for  taxes  must 
proceed  to  collect  only  by  foreclosure,  and 
that  an  assignee  of  the  county  must  proceed 
In  tbe  same  way  only;  while  an  individual 
purchaser  or  his  assignee  may  proceed  by 
foreclosure,  or  donand  a  fee-simple  deed 
from  tbe  sheriff  or  tax  collector,  after  the 
time  of  redemption  has  passed.  Our  conclu- 
sion, then,  is,  that  tlie  Instruction  of  bis 
honor  was  erroneous,  and  that  be  should, 
upon  the  whole  evidence,  hare  instructed 
tbe  jury  to  respond  to  tbe  issue,  "No."  Re- 
versed. 

(la  N.  C.  128) 

KORNEGAY  v.  MORRIS. 
(Supreme  Court  of  North  Carolina.     Oct  26, 

1898.) 
BPEutno  Pbrfohmanob— Nbobssart  Partibs. 
In  an  action  by  one  who  claimed  title  to 
property  through  a  will  to  compel  the  specific 
performance  of  a  contract  tor  the  purchase 
of  such  property,  the  widow  of  the  testator, 
who  has  a  possible  interest  in  tbe  property,  is 
a  necessary  party. 

On  a  petition  to  rehear.    Case  remanded. 
For  former  opinion,  see  29  S.  E.  875. 

MONTGOMERY,  J.  The  case  Is  before 
us  on  a  petition  to  rehear.  The  action  was 
begun  on  tbe  part  of  the  plaintiff  to  compel 
the  defendant  to  specifically  perform  bis  con- 
tract to  purchase  from  the  plaintiff  a  certain 
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piece  of  real  estate  in  the  city  of  Goldsboro. 
Tlie  defendant,  in  Ills  answer,  admitted  bis 
agreement  to  purchase,  and  said  be  was 
ready  and  trJUing  to  pay  the  price  agreed  on 
if  be  could  be  sure  of  getting  a  good  title 
to  the  property,  and  be  averred  that  the 
plaintiff  had  no  such  title.  Whether  or  not 
the  plaintiff  had  a  title  in  fee  absolute  to 
the  property  depends  upon  the  construction 
of  certain  clauses  in  the  will  of  James  F. 
Kornegay,  deceased.  The  plaintiff  insists 
that  he  toolt  a  title  In  fee  upon  the  death 
of  the  testator  (bis  father),  and  the  defend- 
ant contends  that  the  estate  of  the  plalntifl 
is  a  fee  defeasible  upon  his  mother's  sur- 
vival of  him.  The  argument  on  the  rehear- 
ing has  at  least  satisfied  us  that  the  rights 
of  the  widow,  Frances  E.  Kornegay,  are  so 
vitally  involved  in  this  action  as  that  it 
would  be  proper  to  have  her  made  a  party 
to  the  action.  A  decision  in  the  case  be- 
tween the  parties  as  now  constituted  would 
not  conclude  the  rights  of  Mrs.  Kornegay, 
and  the  question  sought  to  be  decided  would 
not  be  settled  thereby,  and,  if  acted  upon  by 
others  in  the  purchase  of  real  estate  de- 
vised to  the  plaintiff  under  the  will  of  the 
testator  (as  it  probably  would  be),  might  re- 
sult in  litigation  between  the  purchasers  and 
the  widow,  and  thereby  subject  them  to  an- 
noyance and  costs,  and  loss  of  time,  if  noth- 
ing more.  We  therefore  have  determined,  in 
order  that  the  rights  of  all  persons  interest- 
ed may  be  disirased  of  in  one  final  Judgment, 
to  remand  the  case  to  the  superior  court  of 
Wayne  county^  to  the  end  that  Frances  E. 
Kornegay  may  be  made  a  party  defendant, 
with  the  right  to  answer.  This  course  has 
been  adopted  before  by  this  court  in  the 
case  of  Finlayson  v.  Klrby,  121  N.  0.  106, 
28  S.  B.  135.  Remanded  for  the  purposes 
mentioned  in  this  opinion. 

U23  N.  C.  713) 

STATE  V.  BOOKER. 

(Supreme  Court  of  North  Carolina.     Oct.  2S, 
189a) 

HOMICIDB  —  ISSTRUOTIONS  —  PREMEDITATED  KlLL- 
IKO— Etidbncb. 

1.  On  a  trial  for  murder  the  evidence  show- 
ed that  the  prisoner  went  to  the  house  of 
deceased,  with  whom  he  liad  some  words,  went 
away,  and  In  an  hour  returned,  with  a  gun, 
and  lulled  deceased.  The  court,  after  reciting 
the  evidence,  instructed  that,  if  the  jury  were 
satisfied  beyond  a  reasonable  doubt  that  the 
prisoner  did  the  killing,  they  should  return  a 
verdict  of  murder  in  the  first  or  second  degree, 
as  they  should  find  the  tacts,  charging  the  law 
as  to  murder  in  the  second  degree;  that,  be- 
fore they  could  convict  of  murder  in  the  first 
degree,  they  must  be  satisfied  beyond  a  reason- 
able doubt  that  the  killing  was  willful,  delil>- 
erate,  and  premeditated;  that  it  was  not  nec- 
essary that  the  design  to  Idll  must  have  ex- 
isted for  any  length  of  time,  but  it  must  have 
existed  before  the  killing;  and  that  they  were 
the  Judges  of  the  weight  of  the  testimony  and 
the  credibility  of  the  witnesses.  Bdd  suffl- 
dent,  within  the  requirements  of  Code,  §  418, 
providing  that  the  court  shall  state  correctly 
the  evidence,  and  declare  and  explain  the  law 
arising  thereon. 

2.  It  is  not  error  to  refuse  instructions,  even 


if  they  are  proper,  where  they  are  sabstan- 
tially  embodied  In  the  main  charge. 

8.  Under  Laws  1893,  c.  85,  {  1,  making  all 
murder  perpetrated  by  any  kind  of  willful,  de- 
liberate, and  premeditated  tailing  murder  in 
the  first  degree,  the  state  must  prove  delibera- 
tion and  premeditation,  but  it  may  do  so  by 
drcumstantial  evidence. 

4.  Where  it  appeared,  on  a  trial  for  murder 
in  the  first  degree,  that  the  prisoner  had  some 
words  with  deceased,  went  away,  and  came 
back  in  about  an  hour,  with  a  gan,  and  killed 
the  deceased,  the  Jury  were  justified  in  inferring 
tluLt  the  deatii  of  the  deceased  was  the  result  oi 
deliberation  and  premeditation  of  the  prisoner. 

6.  Laws  1893,  c.  86,  f  1,  provides  that  all 
murder  perpetrated  by  means  of  poison,  star- 
vation, or  torture^  or  by  any  kind  of  willful, 
deliberate,  and  premeditated  Idlllng,  is  murder 
in  the  first  degree.  HM  that,  on  the  trial  for 
murder  by  shooting  deceased  with  a  ran,  it 
was  not  error  to  refuse  an  instruction  that,  to 
convict  of  murder  in  the  first  degree,  the  pris- 
oner must  have  used  the  same  degree  of  de- 
litieration  and  premeditation  as  would  have 
been  used  if  he  bid  killed  the  deceased  by  star- 
vation. 

Appeal  from  8iq>erior  court,  Wake  county: 
Tlmberlake,  Judge. 

James  Booker  was  convicted  of  murder  in 
the  first  degree,  and  be  appeals.    AfiOrmed. 

Penny  White  testified  for  the  state:  "De- 
ceased was  my  daughter.  She  died  year  be- 
fore last  Her  head  was  shot  off.  The  pris- 
oner came  to  my  house  that  morning  after 
pepper,  and,  after  he  went  off,  the  deceased 
was  Bitting  on  the  steps.  In  about  an  hour 
the  prisoner  came  back.  I  beard  deceased 
halloo.  She  said,  'My  Lord,  have  mercy; 
look  herel  and  fell  over  on  her  side.  Pris- 
oner shot  her  In  the  bead.  He  had  a  gan  in 
his  band,  painted  at  her,  and  shot  off  the 
bade  of  her  head.  I  have  known  him  five 
years.  He  got  black  pepper,  and  went  off, 
but  came  back  again.  The  deceased  came 
from  the  garden,  and  sat  down  on  the  door- 
step. There  was  a  barrel  near  by.  Wben 
prisoner  came  first,  be  had  no  gun.  About  10 
o'dock  be  came  back  again,  and  I  heard  de- 
ceased say,  'My  Lord,  look  here!'  and  I  look- 
ed, and  the  prisoner  came  around  with  a  gun. 
shot  her,  and  she  fell  behind  the  barrel  on 
her  side.  The  gim  was  about  8  feet  from  her 
wben  he  shot  Load  went  in  the  back  of  her 
head.  Sbe  never  spoke  a  word  after  that. 
[Witness  shows  part  of  a  dress  said  to  have 
been  worn  by  deceased  at  the  time  of  the 
shooting.  The  puff  on  one  of  the  sleeves 
shows  a  bole,  and  red  stains  appear  upon  the 
lining  of  the  garment]  Deceased  bad  on  this 
when  she  was  shot  Prisoner  said  nothing 
after  he  shot  her,  but  went  back  to  Crabtree. 
Robert  and  Bichard  Blake  came  to  me  first 
I  told  them  Jim  Booker  shot  her.  I  was  in 
hearing  distance,  and  heard  my  daughter  say 
nothing  to  provoke  the  difficulty.  There  was 
no  fight  as  I  saw,  and  I  could  have  seen  it 
if  there  had  been  one.  I  could  have  heard, 
too,  if  there  had  been  any  quarreling."  On 
cross-examination:  "I  was  not  as  far  away 
as  it  is  from  where  I  am  sitting  to  the  court- 
house door.  Deceased  didn't  go  into  tlia 
house  from  the  time  she  got  him  the  : 
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nntll  ahe  was  kiHed,  and  carried  In.  I  did 
not  tell  Mr.  Walters  that  I  had  to  scoffle  vtUi 
prisoner  before  he  shot  my  daughter.  When 
prisoner  came  back  the  second  time  he  did 
not  talk  with  deceased.  She  was  behind  the 
barrel,  squatting,  and  he  shot  her  behind  the 
barrel  He  did  not  shoot  her  with  my  gnn. 
He  carried  the  gnn  off  with  him."  ttobert 
White  testified  for  the  state:  "I  am  14  years 
old.  Deceased  was  my  mother,  and  was  kill- 
ed when  I  got  there.  I  had  been  hunting 
with  a  single-barrel  gnn.  We  had  two  guns, 
uid  tile  double-barrel  gnn  was  there  where 
I  left  It,  and  when  I  came  back  both  batrela 
were  loaded.  My  mpther  was  behind  the  bar- 
rel, dead,  when  I  came  homa  Orandmother 
told  me  Jim  Booker  had  come  there  and  kill- 
ed my  mother.  She  said  nothing  abont  a  fuss 
between  them."  On  cross-examination:  "No 
scnffllng  there;  no  evidence  of  any  there.  I 
know  onr  gnn  was  loaded,  because  I  ahot 
both  loads  out  the  next  week."  Bobert  Blake 
testified  for  state:  "I  heard  report  of  gnn 
that  morning,  and  some  one  screamlBg.  I 
started  towards  home,  and  as  I  came  to  the 
comer  of  the  fence  I  saw  Bobert  White  com- 
ing up  the  hllL  Asked  him  what  was  the 
matter,  and  he  said  the  prisoner  had  shot  his 
mother.  I  went  on,  and  saw  the.  old  lady, 
who  said  Jim  Booker  had  killed  her.  I  saw 
the  deceased  reatiog  on  her  side,  with  her 
bead  shot  off.  I  looked  at  the  gun  in  the 
bouse,  and  fOtmd  that  It  had  not  been  shot. 
I  saw  nothing  of  prisoner.  Old  lady  said  he 
went  off  towards  Crabtree."  0.  M.  Walters, 
deputy  sheriff,  testified  for  state:  "Went  to 
this  bouse  at  11  in  the  m(»ming.  Found  some 
people  there.  Found  deceased  behind  the  bar- 
rd.  BadE  of  ber  bead  was  turned  over  on 
her  face,  and  brains  scattered,  and  pieces  of 
skull  blown  about  Old  Lady  Penny  said  the 
deceased  was  sitting  on  the  doorstep  [as  she 
stated  Ml  her  examination],  and  that  Booker 
shot  her  as  she  started  up.  She  said  the  de- 
ceased started  to  run.  Deceased  was  near  the 
house,  and  behind  the  barrel.  I  saw  no  signs 
of  scufiBlng,  and  there  was  no  suggestion  that 
any  fight  had  taken  place.  Old  lady  said,  as 
prisoner  and  deceased  went  off  that-  morning 
before  the  shooting,  that  they  were  quarrel- 
ing. Prisoner  could  have  gotten  through  the 
bouse  from  behind,  and  shot  deceased,  with- 
out being  seen  by  the  old  lady.  There  were 
two  ways  by  which  be  could  have  got  there 
without  being  seen." 

Prisoner's  evidence:  Blake  recalled,  and 
testified:  "I  found  no  shot  about  deceased." 
R.  M.  Haughton  testified:  "Found  the  de- 
ceased 7  or  8  feet  from  the  barrel.  Did  not 
measure  the  distance.  Old  Lady  Penny  said 
she  saw  prisoner  with  a  gun,  and  ran  to  meet 
blm,  and  caught  the  gun,  and  said  to  him 
'Jim,  you  are  not  going  to  shoot  my  child,' 
and  that  prisoner  threw  ber  away  from  him, 
and  diot  her  daughter.  Walters  and  others 
were  present."  On  cross-examination:  "She 
said,  the  first  she  knew,  prisoner  was  going 
out  of  the  bouse  with  the  gun." 


Redirect  by  the  state:  Walters,  recalled: 
"I  was  there  with  Haughton,  and  did  not 
hear  anything  abont  a  fuss  or  scuffling,  tha^ 
he  testified  about"  Pearce  testified:  "I  was 
there  with  Haughton,  and  did  not  bear  Penny 
say  what  Haughton  testified  about" 

The  foregoing  Is  all  the  evidence  introduced 
on  the  trial.  The  prisoner.  In  apt  time,  re- 
quested the  court  to  charge  the  jury  as  fol- 
lows: "(1)  Tliat  malice  must  be  shown  by 
the  state  before  prisoner  can  be  convicted  of 
murder  in  the  first  degree.  (Befused,  except 
as  covered  by  general  charge;  prisoner  ex- 
cepted.) (2)  That,  to  convict  prisoner  of  mur- 
der in  the  first  degree,  the  same  degree  of 
deliberation  and  premeditation  must  have 
been  used  by  the  prisoner  as  would  have  been 
used  by  him  if  he  had  killed  deceased  with 
poison.  (Betused,  except  as  covered  by  gen- 
eral charge;  exception.)  (3)  That,  to  convict 
of  murder  in  the  first  degree,  the  prisoner 
must  have  used  the  same  degree  of  delibera- 
tion and  premeditation  as  would  have  been 
used  if  he  had  killed  deceased  with  starva- 
tion. (Befused  as  above,  and  prisoner  ex- 
cepted.) (4)  To  convict  of  murder  in  the  first 
degree,  the  same  degree  of  premeditation  and 
deliberation  must  have  been  used  by  prisoner 
as  he  would  have  used  if  he  had  killed  de- 
ceased with  imprisonment  (Befused  as 
above,  and  pristmer  excepted.)  (5)  That,  be- 
fore prisoner  can  be  convicted  of  murder  In 
the  first  degree,  the  Jury  must  be  satisfied 
beyond  a  reasonable  doubt  that  he  used  the 
same  degree  of  deliberation  and  premedita- 
tion as  he  would  have  used  If  he  had  killed 
deceased  by  torture,  starvation,  poison,  or  im- 
prisonment (Befused  as  above,  and  prisoner 
excepted.)  (6)  That  If  Jury  believe  that  kill- 
ing resulted  from  a  fight  between  prisoner 
and  deceased,  which  occurred  immediately 
before  the  death  of  deceased,  the  prisoner  is 
not  guilty  of  murder  in  the  first  degree.  (Re- 
fused as  above,  and  exception  by  prisoner.) 
(7)  That  it  Jury  should  not  be  satisfied  be- 
yond a  reasonable  doubt  that  the  death  did 
not  result  from  a  fight,  which  occurred 
shortly  before  the  killing,  between  prisoner 
and  deceased,  they  should  not  find  prisoner 
guilty  of  murder  in  the  first  degree.  (Re- 
fused as  above,  and  prisoner  excepted.)  0) 
That  if  they  should  find  that  the  death  occur- 
red from  a  fight  which  was  entered  Into  by  pris- 
oner, deceased,  and  ber  mother,  shortly  before 
the  killing,  he  is  not  guilty  of  murder  in  the 
first  degree.  (Befused  as  above,  and  prisoner 
excepted.)  (9)  Tbat  unless  they  shall  be  sat- 
isfied beyond  a  reasonable  doubt  that  the 
death  did  not  occur  in  consequence  of  a  fight 
which  took  place  between  the  prisoner,  de- 
ceased, and  another  shortly  before  the  death 
of  deceased,  he  is  not  guilty  of  murder  in  the 
first  degree.  (Befused  as  above,  and  prisoner 
excepted.)  (10)  That  If  Jury  should  believe 
that  the  killing  was  the  result  of  a  quarrel 
tbat  had,  immediately  prior  thereto,  occurred 
between  deceased  and  prisoner,  the  prisoner 
is  not  guilty  of  murder  in  the  first  degree. 
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(Refused  as  above,  and  prisoner  excepted.) 
(11)  That  unless  tbey  are  satisfied  beyond  a 
reasonable  doubt  that  the  killing  did  not  re- 
sult from  a  quarrel  between  prisoner  and  de- 
ceased, which  occurred  Immediately  before 
the  killing,  the  prisoner  Is  not  guilty  of  mur- 
der in  the  first  degree.  (Refused  as  above, 
and  exception  by  prisoner.)  (12)  That,  to 
constitute  murder  in  the  first  degree,  all  the 
elements  must  be  united  to  constitute  that 
offense.  (Refused  as  above,  and  exception  by 
prisoner.)  (13)  That,  before  the  jury  can 
convict  of  murder  In  the  first  degree,  they 
must  be  satisfied  beyond  a  reasonable  doubt 
of  the  truth  of  each  fact  which  constitutes 
the  crime.  (Refused  as  above,  and  exception 
by  prisoner.)  (14)  That  prisoner  is  not  guilty 
of  murder  in  the  first  degree  if  the  jury  sliall 
believe  there  was  a  quarrel  between  him  and 
deceased  some  minutes  before  the  killing,  un- 
less they  shall  be  satisfied  beyond  a  reason- 
able doubt  that  he  used  the  same  kind  or  de- 
gree of  premeditation  or  deliberation  as 
would  be  used  in  killing  by  poison,  lying  in 
wait,  starvation,,  torture,  or  imprisonment. 
(Refused  as  above,  and  prisoner  excepted.) 
(16)  That  they  must  be  satisfied  beyond  a 
reasonable  doubt  that  prisoner  used  the  same 
degree  of  premeditation  or  deliberation  in 
killing  the  deceased,  no  matter  what  length 
of  time  elapsed  after  a  quarrel  or  fight  be- 
tween them,  as  would  be  necessary  to  kill  by 
poison,  lying  in  wait,  starvation,  torture,  or 
imprisonment  (Refused  as  above;  prisoner 
excepted.)  (16)  That  in  weighing  the  testi- 
mony of  the  mother  of  deceased  it  is  the  duty 
of  the  jury  to  consider  the  fact  that  she  la 
the  mother.  (Refused  as  above;  prisoner  ex- 
cepted.) (17)  That  the  same  weight  Is  not 
to  be  allowed  to  the  testimony  of  a  witness 
who  has  made  contradictory  statements  about 
material  matters;  and,  unless  such  witness 
is  supported  by  testimony  of  a  convincing  na- 
ture, the  Jury  should  not  convict  of  murder 
In  the  first  degree.  (Refused  as  above;  pris- 
oner excepted.)  (18)  That  In  considering  the 
flight  of  prisoner  the  jury  should  take  Into 
consideration  the  fact  that  prisoner  is  a 
colored  man,  of  but  little  intelligence.  (Re- 
fused as  above;  prisoner  excepted.)  (19) 
There  is  no  presumption  of  malice  from  the 
fact  that  the  deceased  was  killed.  It  is  the 
duty  of  the  state  to  satisfy  the  jury  beyond  a 
reasonable  doubt  that  malice  existed  from 
prisoner  towards  deceased  at  the  time  of  the 
killing.  (Refused  as  above;  prisoner  except- 
ed.). (20)  That  the  kind  or  degree  of  malice 
that  prisoner  bad  towards  deceased  at  the 
time  of  the  killing  must  have  been  such  as 
a  person  has  towards  another  whom  be  kills 
by  way  of  poison,  lying  in  wait,  imprison- 
ment, starving,  or  torture.  (Refused  as 
above;  prisoner  excepted.)  (21)  That  the  Jury 
must  be  fully  satisfied,  or  satisfied  beyond  a 
reasonable  doubt,  that  prisoner  liad  such 
malice  (as  indicated  in  above  prayer  No.  20), 
before  they  can  convict  the  prisoner  of  mur- 


der in  first  degree.    (Refused  as  above;  prte- 
oner  excepted.)" 

Charge  of  the  court:     "Prisoner  is  char- 
ged in  the  indictment  with  murder  in  tlie 
first  degree.     Under  the  bill,  however,  tbe 
jury  may  find  a  verdict  for  murder  In  tbe 
first  degree  or  second  degree,  manslaughter, 
excusable  homicide,— which  would  be,   'Not 
guUty,'— according  as  the  jury  may  find  the 
facts  to  be  from  the  evidence.     I  say,  "ac- 
cording as  they  may  find  the  facts  from  the 
evidence,'  and  I  want  to  emphasiae  this  ex- 
pression, for  juries  have  no  right,  when  cet^ 
tain  facts  are  established,  to  find  a  verdict 
for  a  degree  of  homicide  different  from  that 
which  the  law  says  must  follow  such  a  find- 
ing of  facts.    To  illustrate:    Suppose  the  evi- 
dence establishes  the  fact  that  prisoner  slew 
deceased  through  necessity,  in  order  to  save 
his  own  Ufe,  or  prevent  grreat  bodily  harm  to 
himself;   the  law  says  this  will  be  excusable 
homicide,   and  your  verdict  must  be,    'Not 
guilty.'    Again,  suppose  the  evidence  estab- 
lishes the  fact  that  the  killing,  though  unlaw- 
ful and  felonious,  was  without  malice,  either 
expressed    or    implied;     tbe   law    says   this 
would  be  felonious  slaying,  and  your  ver- 
dict must  be,  'Manslaughter.'    Suppose,  again, 
the  evidence  establishes  the  fact  that  the 
killing    was    unlawful,  felonious,  and    with 
malice,  but  without  premeditation  or  deliber- 
ation; the  law  says  this  is  murder  in  the  sec- 
ond degree,  and  so  your  verdict  must  be. 
Again,  suppose  the  evidence  establishes  the 
fact  that  the  killing  was  unlawful,  felonious, 
and  with  malice,  also  that  It  was  with  pre- 
meditation; the  law  says  this  is  murder  In  the 
first  degree,  and  so  your  verdict  must  be. 
I  know  there  is  a  common  Idea  among  the 
people  that  in  criminal  cases  the  jury  is  the 
judge  both  of  the  law  and  fact,  and  can  ren- 
der just  such  a  verdict  as  It  may  see  fit, 
regardless  of  how  the  facts  may  be  found; 
but  I  tell  you,  yon  have  no  such  right  under 
your  oaths.    Your  province  Is  exclusively  to 
find  facts,  and  your  oaths  require  that  you 
should  apply  the  law  as  given  you  by  the 
court  to  these  facts,  and  render  a  verdict  In 
accordance  therewith.     Your  own  common 
sense  and  reason  tell  you  it  must  be  done. 
If  you  are  to  be  the  judges  of  both  the  law 
and  fact,  why  require  the  court  to  Instruct 
you  at  ail?     It  would   be  Idle  to  do   so. 
Again,  If  yon  follow  the  court,  and  the  court 
make  a  mistake,  there  is  the  supreme  court 
to  correct  it    If  you  refuse  to  do  this,  and 
follow  your  own  ideas  of  law,  and  mistake 
the  law,  there  is  no  power  to  correct  It    I 
said  I  need  not  cite  authority  to  sustain  these 
positions,  but  to  impress  what  I  have  said  I 
will  quote  what  the  supreme  court  has  said 
In  State  v.  Covington,  117  N.  C.  834,  23  S.  EL 
337:    "That  the  statute  does  not  give  juries 
the  discretion,  when  rendering  their  verdict, 
to  determine  of  what  degree  of  murder  a 
prisoner  is  guilty.    They  must  find  a  verdict 
according  to  tbe  evidence,  and,  believ.'ng  a 
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prisoner  guilty  beyond  a  reasonable  doubt 
In  the  first  degree,  It  is  their  duty  to  so  find, 
however  much  Inclined  to  show  mercy  by  ren- 
dering a  rerdlct  for  the  lesser  offense.'  And 
I  trill  also  add,  as  I  have  already  said,  be- 
lieving the  prisoner  guilty  of  murder  in  the 
second  degree,  manslaughter,  or  not  guilty 
at  all,  they  must  so  find,  however  much  sym- 
pathies or  prejudices  might  incline  them  to 
find  otherwise.  In  criminal  cases  the  pris- 
oner is  presumed  to  be  Innocent,  and  the 
burden  of  establishing  his  guilt  Is  upon  the 
state,  and  the  state  must  do  this  beyond  a 
reasonable  doubt  However,  when  the  state 
has  satisfied  the  jury  beyond  a  reasonable 
doubt,  In  an  Indictment  for  murder,  that 
prisoner  slew  deceased  with  a  deadly  weap- 
on, the  law  presumes  that  the  prisoner  is 
trnilty  of  murder  in'  the  second  degree,  and 
the  burden  shifts  to  the  prisoner  to  satisfy 
the  Jury— not  beyond  a  reasonable  doubt, 
but  simply  to  satisfy  them— that  he  was  ez- 
cnsable,  or  that  the  crime  Is  for  the  lesser 
offense,  to  wit,  manslaughter.  So  the  first 
thing  you  will  consider  Is,  did  the  prisoner 
slay  the  deceased  as  alleged?  The  state  re- 
lies on  the  following  testimony:  [The  court 
here  read  the  testimony  In  full.]  The  state 
says  this  testimony  should  satisfy  yon  be- 
yond a  reasonable  donbt  of  the  killing  as 
alleged.  You  must  say  how  that  fact  is, 
and,  if  you  are  not  so  satisfied,- that  is,  if 
yon  are  not  satisfied  beyond  a  reasonable 
doubt  that  prisoner  killed  deceased,— you  need 
not  go  furtlier.  But,  If  you  should  be  so 
satisfied,  then  you  will  proceed  to  determine 
whether  the  crime  be  murder  in  the  first  de-. 
gree,  second  degree,  manslaughter,  or  excus- 
able homicide.  Under  the  law,  as  the  court 
Bees  it,  there  Is  no  evidence  to  support  a 
verdict  of  excusable  homicide  or  manslaugh- 
ter; so  that,  if  you  should  be  satisfied  be- 
yond a  reasonable  doubt  that  the  prisoner  did 
the  killing,  it  will  be  your  duty  to  return  a 
verdict  of  murder  In  the  first  or  second  de- 
gree, as  you  may  find  the  facts  to  be,  apply- 
ing the  principles  of  law  which  I  have  giv- 
en yon.  Now,  although  you  may  be  satisfied 
b^rond  a  reasonable  doubt  that  the  prisoner 
did  the  killing,  as  alleged,  with  a  gun,  which 
woold  make  him  guilty,  as  I  have  already 
explained,  nothing  else  appearing,  you  should 
render  a  verdict  of  murder  In  the  second  de- 
gree. Before  you  can  render  a  verdict  of 
murder  in  the  first  degree,  you  must  be  sat- 
isfied, further,  beyond  a  reasonable  doubt, 
that  the  killing  was  winful,  deliberate,  and 
premeditated.  Now,  it  is  not  necessary  that 
the  pnrpose  or  design  to  kill  must  exist  for 
any  particular  length  of  time,  but  It  must 
have  existed  before  the  killing,  else  it  will 
not  be  murder  in  the  first  degree.  The  tes- 
timony relied  on  by  the  state  to  show  this  is 
that  which  tends  to  show  that  on  the  way  to 
the  bonse  of  the  deceased  the  first  time  the 
prisoner  and  deceased  had  some  words;  that 
afterwards  he  left,  and  In  an  hour  returned, 
with  a  gun,  and  slew  the  deceased  under  the 


circumstances  detailed  by  the  witnesses,  If 
they  are  to  be  believed.  Prisoner  says  this 
eagbt  not  to  so  satisfy  you;  that  the  testimony 
of  the  state  tending  to  show  this  is  unreliable^ 
bnt,  even  if  believed,  is  not  sufflclent  to  fully 
satisfy  yon  that  the  killing  was  willful  and 
premeditated.  Yon  are  the  ministers  of  the 
law  chosen  to  decide  the  facts,  to  pass  upon 
the  weight  of  testimony,  to  say  whether  it 
is  to  be  believed  or  not  believed,  to  say  that 
It  establishes  certain  facts  or  that  it  does 
not  In  weighing  the  testimony  it  will  be 
your  duty  to  consider  the  interest  of  any  of 
the  witnesses,  If  you  find  that  there  is  any; 
in  considering  his  fiight  if  he  did  fiee,  the 
fact  that  he  is  an  Ignorant  man;  to  consid- 
er, for  instance,  that  the  witness  Penny  Is 
the  mother  of  deceased;  to  consider  any  con- 
flicting statements,  If  you  find  there  are  any; 
to  consider  the  demeanor  of  witnesses  ofi  the 
stand,  and  any  other  facts  or  circumstances 
which  tend  to  uphold  or  discredit  the  testi- 
mony of  any  of  the  witnesses.  You  will  not 
let  the  fact  that  the  prisoner  did  not  go  on 
the  stand  prejudice  you  against  him." 

The  prisoner  excepts  to  the  charge  of  the 
court  as  not  indicating  the  sort  or  degree 
of  malice  which  Is  required  by  Act  1898,  e. 
85.  Exception  also  as  not  containing  any 
one  or  more  of  the  21  requests  for  charge  by 
prisoner.  Motion  for  new  trial  overruled. 
Prisoner  excepted,  and  appealed  from  the 
judgment  pronounced. 

S.  O.  Ryan,  for  appellant  The  Attorn^ 
General,  for  the  State. 

DOUGLAS,  J.  This  Is  a  conviction  for 
murder  in  the  first  degree.  The  evidence 
tended  to  show  that  the  prisoner  went  to  the 
home  of  the  deceased  in  the  morning  of  the 
day  she  was  killed,  and  got  some  black  pep- 
per; that  he  went  off,  but  came  back  in 
at>out  an  hour,  with  a  gun,  and  without  prov- 
ocation shot  the  deceased  in  the  back  of  the 
heed,  killing  her  instanUy.  The  only  excep- 
tions are  to  the  charge  and  refusal  to  charge, 
none  of  which,  in  our  opinion,  can  be  sustain- 
ed. The  able  charge  of  his  honor  correctly 
stated  the  law,  and  fully  and  dearly  present- 
ed every  reasonable  contention  of  the  pris- 
oner. It  met  the  requirements  of  section  413 
of  the  Code,  which  provides  that  the  court 
"shall  state  in  a  plain  and  correct  manner  the 
evidence  given  in  the  case  and  declare  and 
explain  the  law  arising  thereon."  He  is  not 
require,  to  give  ipsisslmis  verbis  the  instruc- 
tions prayed  by  the  defendant,  either  in  civil 
or  criminal  cases,  even  If  they  are  prop- 
er. It  is  sufficient  if  they  are  given  substan- 
tially In  the  charge.  State  v.  Bowman,  80 
N.  C.  432;  Rencher  v.  Wynne,  86  N.  0.  268; 
State  V.  Boon,  82  N.  G.  637;  State  v.  McNeill, 
92  N.  C.  812;  State  v.  Anderson,  Id.  732; 
State  T.  Jones,  97  N.  0.  469,  1  S.  B.  680; 
State  V.  Brewer,  98  N.  a  607,  3  S.  B.  819; 
Newby  v,  HarreU,  99  N.  a  149,  5  S.  B.  284; 
Michael  ▼.  Foil.  100  N.  a  178,  6  S.  E.  264; 
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OonweO  ▼.  Bfaon,  100  M.  0.  2S1,  6  S.  B.  782; 
State  T.  HargiaTC,  108  N.  C.  828,  9  B.  B.  406; 
BdwardB  t.  Pblfor,  121  N.  O.  888,  28  8.  B. 
648;  Norton  r.  Railroad  Co.,  122  N.  O.  910, 
984,  29  S.  B.  886.  In  the  laat  case,  on  page 
934,  In  line  18,i  a  mistake  of  tbe  printer  lit- 
serted  the  word  "objectionable"  Instead  of 
"unobjectionable."  What  we  said  was:  "Tbat 
the  court  Is  not  required  to  give  the  special 
instructions  as  as&ed,  even  when  nnobjectlon- 
able,"  if  tbey  are  substantially  Included  In 
the  charge.  A  dear  and  connected  charge, 
giving  all  the  proper  instructions  In  their 
logical  order,  without  undue  prominence  to 
any  one  phase  of  the  case,  is  better  calculated 
to  give  the  jury  a  correct  impression  of  the 
law,  as  applicable  to  the  facts  under  consid- 
eration, than  can  be  obtained  from  any  num- 
ber of  special  instructions.  Of  course,  the 
prisoner  has  the  right  to  have  every  reason- 
able theory  of  his  defense  properly  presented 
to  the  jury;  but  when  this  is  done  he  has 
no  further  cause  of  complaint 

The  exceptions  are  practically  all  pointed  to 
the  provisions  of  chapter  86  of  the  Laws  of 
1883,  the  first  two  sections  of  which  are  as 
follows: 

"Section  1.  AU  murder  which  shall  be  pet- 
petrated  by  means  (tf  poison,  lying-in-wait, 
imprisonment,  starving,  torture,  or  by  any 
kind  of  wilful,  deliberate  and  premeditated 
kilUng,  or  shall  be  committed  In  the  perpetra- 
tion or  attempt  to  perpetrate  any  arson,  rape, 
robbery,  burglary  or  other  felony  shall  be 
deemed  to  be  murder  In  the  first  degree  and 
shall  be  punished  with  death. 

"Sec.  2.  All  other  kinds  of  murder  shall  be 
deemed  murder  in  the  second  degree,  and 
shall  be  punished  with  Imprisonment  of  not 
less  than  two  nor  more  than  thirty  years  in 
the  penitentiary." 

It  has  been  settled  by  a  long  ihie  of  au- 
thorities that  the  killing  with-  a  deadly  weap- 
on Implies  malice,  and  that,  where  it  is  ad- 
mitted or  proved  beyond  a  reasonable  doubt, 
the  prisoner  is  presumed  to  be  guilty  of  mur- 
der, and  the  burden  then  rests  upon  him  of 
showing  sudi  facts  as  he  relies  on  in  mitiga- 
tion or  excuse.  This  rule  of  the  common  law 
has  never  been  questioned  in  this  state. 
State  V.  Byrd,  121  N.  a  684,  28  S.  B.  353, 
and  cases  therein  dted.  Since  the  passage 
of  the  act  of  1893,  this  presumption  extends 
only  to  murder  in  the  second  degree,  and  the 
state  Is  still  required  to  prove  beyond  a  rea- 
sonable doubt  the  facts  necessary  to  bring 
the  homicide  within  the  statutory  definition 
of  murder  in  the  first  degree.  State  v.  Fuller, 
114  N.  C.  885,  898,  19  S.  B.  797;  State  v. 
Covington.  117  N.  O.  834,  862,  23  S.  E.  33T; 
State  V.  Wilcox,  118  N.  C.  1131,  1132,  23  S.  E. 
928;  State  v.  Dowden,  118  N.  C.  1145.  1150, 
24  a  E.  722;  State  v.  Locklear,  118  N.  0. 
1154,  1157,  24  S.  E.  410;  State  v.  Thomas, 
il8  N.  a  1113,  1118,  24  S.  E.  481;  State  t. 

1  In  offidal  voinme. 


Binley,  118  N.  a  1161.  1172,  24  S.  B.  48B. 
In  this  last  case  tbe  eighth  syllabiu*  Is  in- 
eomct,  as  it  differs  from  the  opInloD  In  a»- 
■erting  the  presumption  of  murder  in  13t» 
first  degree.  Where  the  circumstances  of  tbe 
killing  do  not  bring  it  wlfiiln  the  daaaes 
which,  by  the  statute,  are  made  per  se  mnr- 
der  in  the  first  degree,  the  state  must  prove 
deliberation  and  premeditation;  but  this  It 
may  do  drcnmstantiaUy,  and  not  necessarily 
by  express  and  positive  evldende.  If  all  tbe 
circumstances  surrotmdlng  tbe  killing  axe 
such  as  satisfy  the  jury  beyond  a  reasonable 
doubt  that  the  homldde  was  willful,  deliber- 
ate, and  premeditated,  it  is  their  duty  to  find 
the  prisoner  guilty  of  murder  in  the  first  de- 
gree. This  is  the  rule  dedudble  from  all  tbe 
cases  above  dted,  and  is  generally  approved.  1 
McClain,  Cr.  Law,  $  359;  Desty,  Or.  Law,  f 
129k,  p.  399;  Bish.  New  Cr.  Law,  |  72S, 
subsec.  8.  It  appears  from  the  evidence  that 
the  prisoner  had  some  words  with  tbe  de- 
ceased, went  off,  and  came  back  In  about  an 
hour,  armed  with  a  loaded  gnn,  with  which 
he  shot  and  killed  deceased.  We  may  well 
adopt  the  words  of  the  court  In  People  v. 
Conroy,  97  N.  T.  62,  72,  and  say  that  "we  are 
of  the  opinion  that  the  Jury  was  justified  in 
inferring,  from  the  facts  and  drcumstances 
proved,  that  the  death  of  tbe  deceased  was 
the  result  of  deliberation  and  premeditation 
on  the  part  of  the  prisoner." 

The  several  prayers  of  the  prisoner  to  the 
effect  "that,  to  convict  of  murder  in  the  first 
degree,  tbe  prisoner  must  have  used  the  same 
degree  of  deliberation  and  premeditation  as 
.would  have  been  used  if  be  had  killed  the 
deceased  with  starvation,"  etc.,  were  proper- 
ly refused.  The  law  mentions  certain  kinds 
of  homicide  which  are  per  se  murder  In  the 
first  degree,  and  then  further  provides  that 
"any  other  kind  of  wiUful,  deliberate,  and 
premeditated  killing"  shall  also  constitute 
murder  in  the  first  degree.  In  the  former 
class,  ddlberation  and  premeditation  are  pre- 
sumed, while  In  the  latter  they  must  be  prov- 
ed. Even  if  we  were  to  make  tbe  law  read 
"any  other  like  kind"  of  killing,  as  contended 
by  the  prisoner,  we  could  see  but  little  differ- 
ence l)etween  Oxe  act  of  one  who  lies  in  wait 
and  one  who  arms  himself,  and  goes  to  seek 
his  helpless  and  unsuspecting  victim.  .  We  are 
always  willing  and  anxious  to  give  to  any 
one  charged  with  a  capital  felony  the  fullest 
protection  of  the  law,  and  It  is  only  after  the 
gnravest  consideration  that  we  ever  affirm  a 
judgment  carrying  with  it  tbe  sentence  of 
death.  Whatever  may  liave  been  his  crimes, 
he  who  stands  in  the  shadow  of  the  gallows 
on  the  threshold  of  eternity  receives  our  sin- 
cere commiseration;  but  we  owe  a  duty  to 
tbe  majesty  of  the  law,  and  to  the  helpless 
thousands  who  can  look  to  it  alone  for  pro- 
tection. In  the  performance  of  that  duty,  the 
Judgment  must  be  affirmed. 

*  In  ofildal  volume. 
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(SopNUM  Ooort  of  North  OwoUaa.    N«t.  1, 

1888w) 
laauaABLB  ImnsMT— Void  Foliot— PAnture  to 

BlHBFIOIAKT— BXCOTBBT. 

1.  A  partner  doea  not  hare  an  insurable  in- 
terest in  his  co-partner's  life. 

2.  Where  a  life  policy  was  Toid  becanse  in- 
sured assigned  it  to  one  withoat  an  insarable 
interest,  the  next  of  kin  or  personal  repre- 
■entatlve  of  the  assignor  cannot  recover  from 
the  benefidarj  wliat  insnrer  may  liave  paid 
him  thereon. 

Appeal  from  snpertor  court,  OraTen  county; 
Brown,  Jndge. 

Action  by  Bnuna  H.  PoweU,  executrix, 
against  the  Mutual  Ben^t  Life  Insurance 
Company  and  another.  Judgment  for  de- 
fendants, and  plaintiff  appeals.    Affirmed. 

Simmons,  Pou  &  Ward  and  M.  De  W. 
Stevenson,  for  appellant  W.  W.  Clark,  O. 
H.  Gulon,  P.  H.  Pelletier,  and  Shepherd  ft 
Busbee,  for  appellees. 

MONTQOMSBT,  J.  This  case  differs  from 
that  of  Albert  ▼.  Insurance  Co.,  122  N.  a 
82,  30  &  B.  827,  In  one  most  material  re- 
spect In  that  case  the  person  whose  life 
was  Insured  paid  all  the  premiums,  and  the 
court  did  not  find  it  necessary  to  decide 
whether  the  beneficiary  had  an  insurable  in- 
terest in  the  life  of  the  Insured  person.  In 
the  case  before  us,  at  the  very  time  when 
the  policy  was  issued  In  whl«di  the  life  of 
the  plaintiff's  intestate  was  bisured,  there 
was  an  assignment  of  the  policy  to  the  bene- 
ficiary (the  defendant  Dewey),  who  paid  the 
first  and  all  of  the  premiums. 

The  first  question  that  presents  itself  in 
the  case  Is,  did  the  defendant  have  an  insur- 
able interest  in  the  life  of  Powell,  the  plain- 
tiff's Intestate?  The  defendant  avers  that 
he  did,  and  that  the  policy  was  duly  and 
legally  assigned  to  him  by  the  intestate.  The 
ground  of  this  averment  Is  that  the  plaintiff 
and  Intestate  were  co-partners.  No  particu- 
lars of  the  partnership  are  set  out  There 
is  no  averment  that  the  deceased  co-partner, 
Powell,  was  indebted  to  the  plaintiff  or  to 
the  partnership  In  any  amount  or  that  the 
deceased  was  to  furnish  any  labor,  skilled,  or 
otherwise,  as  his  contribution  in  lieu  of  mon- 
ey. Upon  such  conditions,  we  are  of  the 
opinion  that  the  plaintiff  bad  no  Insurable 
Interest  in  the  life  of  the  deceased  partner. 
In  the  case  of  Trinity  College  v.  Insurance 
Ca,  US  N.  a  244,  18  S.  B.  175,  this  court 
said  that  "under  certain  conditions  a  part- 
ner has  an  insurable  Interest  in  the  life  of 
his  co-partner";  and  cites  Insurance  Co.  v. 
Luchs,  108  U.  &  498,  2  Sup.  Ot  948.  There, 
the  fact  was  that  Luchs  had  furnished  to 
the  co-partnership  fund,  for  his  co-partner 
DilUnghurgh,  16,000,  which  was  unpaid.  We 
suppose  that  was  the  condition  referred  to 
In  the  opinion  in  the  Trinity  College  Case, 
teder  which  a  partner  might  have  an  insura- 


ble Interest  In  the  life  of  his  co-partner.  It 
Is  true  that  in  Insursnce  Oo.  ▼.  Luchs,  aa- 
pra,  the  court  said  that  the  continuance  of 
the  partnership  was  also  a  reasonable  ex- 
pectation of  advantage  to  Luchs,  and  gave 
him  an  Insurable  interest  In  the  life  of  his 
co-partner.  But  we  are  of  the  opinion  that 
that  position  is  against  the  weight  of  author- 
ity. The  policy  being  void,  then,  because 
the  defendant  had  no  insurable  interest  in 
the  life  of  Powell,  no  action  could  have  been 
maintained  on  It  by  the  defendant  against 
the  insiuranoe  company.  Burbage  v.  Wind- 
ley,  108  N.  O.  868, 12  S.  B.  839.  Neither  can 
the  plaintiff  maintain  this  action;  tar,  look- 
ing at  it  In  any  view,  it  has  its  foundation 
on  the  policy,  which  Is  void.  Burbage  v. 
Windley,  supra.  The  plaintiff's  counsel  cit- 
ed to  us  Gheeves  v.  Anders,  87  Tex.  287,  28 
S.  W.  274,  and  3  Am.  &  Bng.  Bna  Law.  p. 
682,  to  show  that  the  next  of  kin  or  the 
personal  representative  of  the  assignor  of  a 
void  policy  could,  in  an  action  against  the 
beneficiary  in  such  a  policy,  recover  the 
amount  which  had  been  paid  to  him  by  the 
Insurance  company.  But  we  cannot  see  the 
principle  upon  which  these  authorltieB  are 
based,  and  the  dedslons  themselves  do  not 
give  reasons  for  their  existence.  Besides, 
that  position  has  been  condemned  In  Burbage 
V.  Wlndley,  supra.     No  error. 

(lit  N.  C.  71) 
PABKBB  V.  NOBFOLK  &  0.  B.  CO. 
(Supreme  Court  of  North  Carolina.     Nov.  1, 

189a) 

BcsrAoa  Watbb— DivEKSioN— Flowaos— Damaoss 

— Rbvibw. 

1.  Although  an  upper  holder  of  land  may  in- 
crease and  accelerate  the  flow  of  water  in  its 
natural  course  upon  the  lower  land,  he  cannot 
divert  other  waters  upon  such  land. 

2.  A  railroad  company  has.  no  greater  right 
to  divert  water  upon  other  land  from  its  right 
of  way  than  a  private  individual  has. 

3.  A  verdict  based  on  conflicting  evidence  as 
to  damages  is  conclusive  on  the  appellate  court 

Appeal  from  superior  court  Bertie  county; 
Brown,  Judge. 

Action  by  Henry  Parker  against  the  Nor- 
folk &  Carolina  Railroad  (Company.  Judg- 
ment for  plalntitr,  and  defendant  appeals. 
Affirmed. 

George  C!owper,  for  appellant  Francis  D. 
Winston,  for  appellee. 

FAIBCLOTH,  O.  J.  The  Jury  by  their  ver- 
dict find  that  the  defendant,  in  constructing 
its  road,  wrongfully  damaged  tbe  plalntifTs 
land  by  diverting  the  waters  of  Long  Pond 
and  Flat  Focosin  upon  said  land,  without 
providing  an  adequate  outlet  for  said  waters. 
This  case  to  some  extent  involves  the  right 
of  the  upper  and  lower  tenants  in  draining 
land,  under  common-law  principles.  That 
question  was  settled  in  Mlzdl  v.  McOowan. 
120  N.  a  184,  26  S.  B.  783,  In  which  it  was 
held  that  the  dominant  tenant  had  tbe  right 
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to  carry  off  his  surface  water  by  cutting 
ditches,  by  which  the  flow  of  water  natural- 
ly flowing  therein  Is  Increased  and  acceler- 
ated, and  discharged  on  the  land  of  the 
servient  tenant,  and  that  this  subserviency 
Is  one  of  the  natural  incidents  to  the  owner- 
ship of  land.  The  question  of  diverting  wa- 
ter was  not  then  before  the  court 

It  had  been  previously  held  that  neither  a 
raUroad  nor  an  Individual  could  divert  wa- 
ter from  Its  natural  course,  and  throw  It  up- 
on abutting  lower  lands,  and  cause  damage. 
Jenkins  v.  RaUroad  Co.,  110  N.  0.  438,  15  S. 
E.  193.  It  may  now  be  stated  that  the  up- 
per holder  may  Increase  and  accelerate  the 
flow  of  the  water  In  Its  natural  course,  but 
cannot  divert  other  waters,  to  the  damage  of 
the  lower  lands.  Carter  v.  Page,  30  N.  0. 
190.  'The  purchase  of  the  right  of  way  by 
the  defendant  company  could  not  confer  any 
more  privilege  than  a  private  Individual  pur- 
chasing the  land  would  have.  Jenkins  v. 
Railroad  Co.,  supra. 

There  was  conflicting  evidence  as  to  dam- 
ages, and,  whatever  we  might  think  as  a 
jury,  we,  as  the  court,  have  no  control  over 
it    Affirmed. 


(12S  N.  C.  134) 

BDGBRTON  v.   ATCOCK. 

(Supreme  Court  of  North  Carolina.     Nov.  1, 

189a) 

DBBDS— TiTLB  CONTBTBD— ROLK  IN  BBBIXBT'S 

Casb. 

A  deed  proyidlng  that  the  grantor  "do 
lend  to  [grantee]  during  his  natural  life  [a 
tract  of  land],  to  have  and  to  hold  •  •  • 
his  natural  life,  and,  at  [arantee's]  death,  we 
have  given,  granted,  and  aliened,  released,  and 
confirmed,  and  by  these  presents  do  give,  grant, 
alien,  release,  and  confirm,  unto  the  lawful 
heirs  of  [grantee],  and  their  heirs,"  etc,  con- 
veys a  fee-simple  title. 

Appeal  from  superior  court,  Wayne  connty; 
Tlmberlake,  Judge. 

Action  by  E.  P.  Bdgerton  against  B.  F. 
Aycock.  Judgment  for  plalntltC,  and  defend- 
ant appeals.    Affirmed. 

Aycock  &  Daniels,  for  appellee. 

FAIRCLOTH,  O.  J.  The  controlling  words 
of  the  deed  from  Nathan  Edgerton  to  B.  P. 
Edgerton  are  these,  "Do  lend  to  the  said  B. 
P.  Edgerton  during  bis  natural  life"  a  cer- 
tain tract  of  land;  and  ta  the  habendum, 
"To  have  and  to  hold  the  same,  with  the 
appurtenances  thereunto  belonging,  to  the 
said  B.  P.  Bdgerton,  his  natural  life,  and,  at 
the  death  of  the  said  E.  P.  Edgerton,  we 
•  •  •  have' given,  granted,  and  aliened,  re- 
leased, and  confirmed,  and  by  these  presents 
do  give,  grant,  alien,  release,  and  confirm, 
unto  the  lawful  heirs  of  the  said  E.  P.  Bd- 
gerton, and  their  heirs,  executors,  adminis- 
trators, and  assigns,  the  above-described 
premises,"  etc.;   and  the  only  question  pre- 


sented Is  whether  this  deed,  at  common  law. 
under  the  rule  in  Shelley's  Case,  conveya  a 
fee-simple  title  to  the  grantee,  the  vendor  of 
the  defendant.  In  England,  from  an  eaiiy 
date,  It  was  held  that  these  and  similar  ex- 
pressions. In  wills  and  deeds,  passed  an  es- 
tate In  fee  to  the  flrst  taker  (B.  P.  Edgerton 
here),  as  a  mle  of  law,  without  r^ard  to 
the  Intent  of  the  grantor  or  devisor.  In 
North  Carolina  the  same  rule  was  adopted 
by  this  court  at  its  earliest  existence,  and 
has  been  uniformly  so  held  In  a  list  of  de- 
cided cases  too  numerous  to  refer  to  now. 
Including  the  late  case  of  Cbamblee  ▼. 
Broughton,  120  N.  O.  170,  27  8.  B.  111.  The 
rule  has  been  so  long  and  so  well  settled  that 
it  admits  of  no  discussion  at  this  day.  Af- 
flrmeda 

023  N.  c.  US) 

In  re  BURWBLL'S  WILU 

(Supreme  Court  of  North  Carolina.     Nov.  1. 

1898.) 

Appeal— OisKissAL. 

A  motion  to  docket  an  appeal  and  dismiss 

it  for  failure  to  comply  with   Sup.    Ot.   Role 

17  (28  S.  E.  v.,  121  N.  O.  696),  requiring  an 

appeal  to  be  docketed  before  the  court  begins 

the  call  of  causes  from  the  district  to  which 

it  belongs,  was  not  too  late  because  made  aft^ 

the  week  assigned  to  that  district  had  iiassed. 

Appeal  from  superior  court,  Vance  connty. 

In  the  matter  of  one  Burwell's  will,  H.  H. 
Burwell,  a  caveator,  appealed.  The  appellee 
moved  to  docket  and  dismiss  the  appeal,  un- 
der Sup.  Ct  Rule  17  (28  &  B.  ▼.,  121  N.  a 
696).    Motion  allowed. 

Thos.  M.  Pittman,  for  appellee. 

CLARK,  J.  This  is  a  motion  by  the  appdlee 
to  docket  and  dismiss,  under  rule  17,  an  ap- 
peal which  the  appellant  should  have  dock- 
eted "before  the  court  begins  the  call  of 
causes  from  the  districts  (formerly  during  tiie 
first  two  days  of  the  call)  to  which  it  belongs. 
Amended  Rules  6,  17  (121  N.  C  694,  685,  28 
S.  B.  v.).  This  motion  can  be  made  at,  or 
at  any  time  after,  the  beginning  of  the  call 
of  the  district,  if  the  appeal  has  not  then 
been  docketed.  The  objection  Is  made  that 
this  motion  is  made  after  the  week  assigned 
to  that  district  haa  passed,  and  la  too  late. 
The  objection  is  invalid.  Under  the  mle, 
the  appeal  should  be  docketed  before  the  be- 
ginning of  the  call  of  the  district;  but  It  can 
be  docketed  thereafter  at  any  time  during 
that  term,  and  the  motion  to  docket  and  dis- 
miss can  also  be  made  at  said  term  at  any 
time  after  the  beginning  of  the  call  of  the 
district,— the  only  limitation  being  that  the 
appeal.  If  not  docketed  in  the  prescribed  time, 
must  be  docketed  at  said  term,  and  before 
the  appellee  has  moved,  under  rule  17,  to 
docket  and  dismiss.  Packing  Co.  ▼.  Williams, 
122  N.  C.  406,  29  S.  B.  866^  and  caaea  ttaers 
cited.    Motion  allowed. 
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(I2S  N.  C.  126) 

ALLBN  T.  BASKERYIIiLB. 

(Supreme  Conrt  of  North  Carolina.     Nor.  X 

1898.) 

Tbcst  Deeds— SorrioiBNOT—CoNBTBOOTioN— 
Ahehdiibbt — Trustbb — Appointment. 

1.  Where  a  trost  deed  was  executed  befor* 
the  passage  of  Code,  {  1280,  proriding  that  con- 
yeyances  should  be  conBtnied  to  convey  a  fee 
nnlesa  the  contrary  intention  should  appear 
from  express  words,  the  word  "heirs"  is  indis- 
pensable to  convey  a  fee,  in  tlie  absence  of  any 
showing  that  it  was  omitted  by  mistake,  and 
the  words,  "and  their  successors  perpetually," 
are  insufficient. 

2.  When  the  trustees  in  a  trust  deed  fail, 
new  trustees  will  be  appointed  by  the  court, 
on  application. 

8.  Where  a  trust  deed  fails  to  convey  a  title 
in  fee,  and  the  cestui  que  trust  has  no  corpo- 
rate existence,  the  court  cannot  supply  the 
words,  "and  his  heirs,"  after  the  name  of  the 
tmstee,  on  the  ground  tliat  it  was  omitted  by 
mistake. 

4.  Code,  tt  3666,  8667,  providing  that  the  es- 
tates in  lands  given  to  religious  socii^ties  vest 
absolutely  io  the  trustees  of  such  societies,  or 
in  the  societies  themselves  where  there  are 
no  trustees,  and  that  the  societies  may  appoint 
trustees  to  take  and  hold  land  in  trust  for 
their  benefit,  do  not  apply  to  educational  insti- 
tntiona. 

Appeal  from  saperior  conrt.  Wake  county; 
Roblnaon,  Judge. 

Action  by  J.  S.  Allen  against  Will  Ba5ker- 
YlUe  to  recover  possession  of  real  property  al- 
leged to  be  wrongfully  withheld.  Judgment 
was  for  plaintiff,  and  defendant  appeala  Af- 
finned. 

W.  N.  Jones,  for  appellant.  Battle  &  Mor- 
decai  and  Douglass  &  Holding,  for  appellee. 

CLARK,  J.  This  conveyance  was  ezecfited 
before  the  act  of  1879,  now  Code,  {  1280,  and 
bence  the  word  "belrs"  was  Indispensable  to 
convey  a  fee.  There  la  no  allegation  that  it 
was  omitted  by  mistake,  as  was  the  case  In 
Fnlbrigbt  v.  Toder,  113  N.  C.  456,  18  S.  £. 
713.  The  cestui  que  trust,  the  Forestvllle  Fe- 
male Academy,  was  not  incorporated;  but, 
If  the  conveyance  had  been  to  the  trustees 
named  and  their  heirs,  it  may  be  that  the 
Incorporation  could  now  be  taken  out,  and  the 
courts  certainly  would  not  let  the  trust  fall 
for  want  of  trustees.  New  trustees  could  be 
appointed  upon  application.  But,  in  the  ab- 
sence of  the  word  "heirs"  from  both  the 
premises  and  habendum,  and  of  the  averment 
of  its  omission  by  mistake  (Ylckers  t.  Leigh, 
104  N.  C.  248,  10  8.  B.  308),  the  court  could 
not  enlarge  the  conveyance  into  a  fee,  either 
by  a  warranty  in  fee  or  by  a  covenant'  for 
qoiet  enjoyment  (Anderson  ▼.  Logan,  105  N. 
C.  266,  11  S.  B.  361;  Batchelor  v.  Whitaker, 
88  N.  a  850;  Stell  v.  Barham,  87  N.  C.  62; 
Register  v.  Rowell,  48  N.  C.  312;  Buell  v. 
Young,  25  N.  C.  379;  Wlggs  v.  Saunders,  20 
N.  C.  480;  Koberts  v,  Forsythe,  14  n;  a  26). 
In  truth,  the  words  in  the  warranty,  "to  the 
trustees  aforesaid  and  their  successors  per- 
petually," are  not  sufficient  as  a  warranty  in 
fee.  Here,  neither  the  trustees  held  a  con- 
veyance m  f  tie  (aa  In  UuUuu:<  \.  Holmes,  86 


N.  0.  20S),  nor  did  the  cestnl  qne  tmst  have 
any  corporate  existence.  The  liberal  mle 
laid  down  in  Moore  v.  Quince,  109  N.  C.  85,  IS 
S.  B.  872,  therefore,  cannot  apply.  Code,  H 
3666,  8667,  apply  only  to  religious  societies, 
and  not  to  educational  institutions. 

The  statute  of  limitations  has  no  applicar 
Uon.  The  last  trustee  died  within  less  than 
seven  years  before  this  action  was  brought, 
even  if  the  conveyance  had  been  color  of  title 
after  such  death.    No  error. 


'(123  N.  C.  US) 

OWENS  ▼.  SOUTHERN  RT.  CO. 

(Supreme  Court  of  North  Carolina.     Nov.  1, 

189a) 

Tbiai/— RsoBPTioR  or  Verdict — Dissentixo 

JUBOB. 

1.  Any  Juror  may  dissent  from  a  verdict 
agreed  to  In  the  jury  room,  anv  time  t>efore  it 
is  received  and  entered,  whether  it  is  sealed 
or  not. 

2.  On  a  question  of  contributory  negligence, 
a  iury,  by  their  verdict,  answered,  "No,  but 
on  a  poll  of  the  jurors  one  of  them  said  that  he 
thought  plaintiff  was  to  blame  in  part,  and 
stated  also  that  he  had  consented  in  the  jury 
room  to  the  answer  made.  Bdd,  that  the  ver- 
dict should  not  have  been  received  after  the 
Juror's  partial  dissent,  without  ascertaining 
whether,  notwithstanding,  he  still  adhered  to 
his  assent  given  in  the  jury  room. 

Appeal  from  superior  court,  Guilford  coun- 
ty;  Robinson,  Judge. 

Action  by  Sarah  Owens  against  the  South- 
em  Railway  Company  for  personal  injuries. 
From  a  Judgment  in  favor  of  plaintiff,  de- 
fendant appeals.    Reversed. 

F.  H.  Busbee,  for  appellant  C.  M.  Sted- 
man  and  L.  M.  Scott,  for  appellee. 

CLARK,  J.  Any  juror  may  dissent  from  a 
verdict,  to  which  he  has  agreed  In  the  Jury 
room,  at  any  time  before  it  is  received  and 
entered  up;  and  this  is  true  even  of  a  sealed 
verdict  Weeks  v.  Hart,  24  Hun,  181;  Root 
T.  Sherwood,  6  Johns.  68;  Rothbauer  v.  State, 
22  Wis.  468;  Bishop  ▼.  Mugler,  33  Kan.  145, 
5  Pac.  756;  2  Thomp.  Trials,  |  2635.  In  the 
present  case  the  verdict  was  rendered  as  to 
the  second  Issue  (contributory  negligence), 
"No."  Before  It  was  entered,  and  before  the 
Jury  were  discharged,  the  court  at  the  re- 
quest of  defendant  permitted  them  to  be 
polled,  whereupon  one  of  the  jurors  responded 
to  the  second  issue,  "I  think  she  [plaintiff] 
was  to  blame  in  part"  This  was  certainly 
not  a  response  of,  "No."  He  was  then  asked 
if  he  had  not  consented  In  the  jury  room  that 
the  issue  might  be  answered  "No."  To  this 
he  replied,  "I  did."  It  was  error  to  permit 
the  verdict  to  be  received  after  the  juror's 
dissent.  In  part  at  least  without  ascertaining 
whether,  notwithstanding,  he  adhered  still  to 
the  assent  given  In  the  jury  room.  The  force 
of  this  would  be  better  seen  if  each  of  the 
Jurors,  on  being  polled,  bad  responded  as  this 
Jutor  did.  On  a  poll  of  the  jury  each  "tub 
stands  on  its  own  bottom,"  and  the  dissent 
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of  one  1>  u  fatal  u  fhat  of  alL  TTmuilmity 
In  the'  verdict  of  a  ]iiry  ig  still  required  In 
this  state,  thougb  abolished  In  some  other 
Jurisdictions,  and  the  Judge  should  have  di- 
rected the  Jury  to  retire,  and  consider  further 
of  their  verdict  For  the  reception  of  the 
verdict  under  these  circumstances,  over  the 
objection  of  the  defendant,  there  must  be  a 
new  trlaL    New  trial. 


<ut  N.  C.  US) 

HARPER  T.  COMMISSIONERS  OF  NASH 

COUNTY. 

(Supreme  Court  of  North  Carolina.     Nov.  1, 

1898.) 

▲batbmbkt— Pbrsosal  Injuriss— Dcath  ov 

Flaiktiff. 

Tinder  Code,  §§  1490,  1491,  providing  that, 

on  the  death  of  any  person,   all  demands  or 

rights  of  action  shall  survive  to  his  personal 

representatives,    except    actions    "for    •    •    • 

injuries  to  the  person"  not  resultiug  in  death, 

an  action  for  personal  injuries  abates  by  the 

death  of  the  person  Injured  pending  an  appeal 

by  him  from  the  Judgment  rendered. 

Appeal  from  raperlor  court,  Nash  coonty; 
Btyan,  Judge. 

Action  by  S.  B.  Harper  against  the  com- 
mlssionera  of  Nash  county.  Jnugment  for 
defendants,  and  plaintiff  appealed.  Motion 
of  Harper's  administrator  to  be  made  party 
plaintiff  on  suggestion  of  the  plaintiff's  death. 
Motion  denied. 

0.  M.  Cooke,  for  appellant  F.  S.  Spruill, 
H.  O.  Connor,  and  Jacob  Battle,  for  appel- 
lees. 

DOUGLAS,  J.  The  plaintiff  brought  his 
action  on  the  17th  day  of  August,  1897,  to 
recover  damages  for  personal  Injuries  receiv- 
ed by  him  from  the  breaking  down  of  a 
county  brldga  The  defendants  severally 
demurred  to  the  complaint,  which  demurrers 
were  sustained  by  a  Judgment  of  the  superior 
court  rendered  on  the  2d  day  of  May,  1898. 
The  plaintiff  appealed,  and  has  since  died. 
His  administrator  now  asks  to  be  made  a 
party  plaintiff  and  to  be  permitted  to  main- 
tain the  actloa  This  motion  must  be  de- 
nied, as  the  cause  of  action  does  not  survive 
the  death  of  the  plaintiff,  and  therefore  the 
action  necessarily  abates.  The  right  of  the 
plaintiff  himself  to  sue  for  personal  Injuries 
of  any  kind  is  entirely  separate  and  distinct 
from  the  right  of  his  personal  representative 
to  sue  for  personal  Injuries  resulting  In  death. 
The  former  existed  at  common  law,  while 
the  latter  is  purely  of  statutory  origin.  At 
common  law,  and  until  the  passage  of  Act 
9  &  10  Vict  c  93,  known  as  "Lord  Camp- 
bell's Act,"  no  cause  of  action  whatever  aris- 
ing from  Injuries  to  the  person,  no  matter 
what  their  result,  survived  the  death  of  the 
Injured  party.  Those  that  now  survive  do 
so  purely  by  statutory  power.  Section  1480 
of  the  Code  provides:  "Upon  the  death  of 
any  person,  all  demands  whatsoever,  and 
rights  to  prosecute  or  defend  any  action  or 


special  proceeding,  *^*Hng  Id  favor  of  or 
against  sncta  person,  except  os  hereinafter 
provided,  shall  survive  to  and  against  tlie 
executor,  administrator  or  collector  of  his 
estate."  And  hi  section  1491:  "The  foUow- 
Ing  rights  in  action  do  not  survive:  •  •  • 
(2)  Causes  of  action  for  false  imprisonment, 
assault  and  battery,  or  other  Injuries  to  fbe 
person,  where  such  Injury  does  not  cause  the 
death  of  the  Injured  party."  This  provision 
applies  directly  to  the  case  at  bar,  and  of 
course  no  action  can  be  maintained  where 
the  cause  of  action  has  ceased  to  exist  Han- 
nah V.  Railroad  Co.,  87  N.  O.  351.  The  cause 
of  action  provided  In  sections  1498  and  1489 
of  the  Code  is  not  before  us,  and  any  lia- 
bility of  the  defendants  thereunder  most  be 
determhied  In  a  separate  action.  The  mo- 
tion is  denied,  and  the  action  abates. 


(la  N.  C.  IK) 
MAHONEY  et  al.  v.  STEWART  et  aL 
(Supreme  0>nrt  of  North  (3arolbia.     Oct  2S, 

189a) 
AnmiiiBTBATORg  —  IwjcifCTioir  —  DBCsoaira's  Bs- 

TATB — HOHTOAOE— SaTISFACTIOX  OUT 

OT  Pbhsoitai.  Estats. 

1.  When  an  administrator  is  solvent  injunc- 
tlon  will  not  lie  to  restrain  him  from  making 
an  illegal  misappropriation  of  his  intestate's 
estate. 

2.  A  debt  secured  by  a  mortgage  given  tqr  an 
intestate  on  his  land  will  be  satined  out  of 
his  personal  estate  before  resorting  to  the  land. 

Appeal  from  superior  court,  Nash  county; 
Brown,  Judge. 

Action  by  J.  Mahoney  and  another  against 
J.  P.  Stewart  and  M.  O.  Braswell,  adminis- 
trator of  the  estate  of  M.  C.  Stewart,  to  re- 
strain the  administrator  from  making  a  mis- 
appropriation of  the  estate.  Judgment  for 
plaintiffs,  and  defendants  appeal.  Modified 
and  affirmed. 

H.  Q.  (Connor,  tor  appellants.   Jacob  Battle, 

for  appelleesL 

FURCHES,  J.  M.  0.  Stewart,  who  was  the 
wife  of  the  defendant  J.  P.  Stewart,  died  In- 
testate in  July,  1898,  and  M.  C.  Braswell, 
soon  after  her  death,  at  the  request  of  the 
husband,  J.  P.  Stewart,  administered  on  the 
estate  of  the  deceased  wife.  At  the  death 
of  the  Intestate  wife  she  was  the  owner  of 
real  estate  of  the  estimated  value  of  about 
fl.OOO,  and  of  personal  estate  of  the  estimated 
value  of  about  $5,500,  and  $5,000  of  this  con- 
sists of  a  life  Insurance  policy,  which  the  ad- 
ministrator has  collected  since  her  death.  The 
real  estate  owned  by  the  Intestate  wife  at  the 
time  of  her  death  was  bought  by  her  at  pnbUc 
sale  made  by  a  commissioner  nnder  an  order 
of  court  Of  the  purchase  money  there  re- 
mained an  unpaid  balance  of  $1,066.8L 
which  prevented  her  from  getting  a  deed  for 
the  same.  This  sum,  at  the  request  of  the 
Intestate,  T.  P.  Braswell  &  Son  paid  oft  in 
April  last,  and  the  intestate  and  her  hus- 
band, the  defendant  J.  P.  Stewart,  executed 
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to  them  tbelr  promiBSory  note  for  the  same, 
to  be  due  on  the  let  of  December  next.  For 
the  purpose  of  enabllner  the  Intestate  to  have 
said  lands  cultivated  for  the  year  189S,  and 
for  a  balance  she  owed  them  for  advances 
made  last  year,  she  became  indebted  to  said 
Braswell  &  Son  to  the  amount  of  $2,085.14, 
for  which  Bhe  and  her  husband  executed 
their  promissory  note  to  be  due  on  the  Ist 
of  November  next  To  further  secure  the 
payment  of  these  notes  they  executed  a,  deed 
In  trust  on  the  lands  of  the  feme  defendant 
to  one  John  M.  Sberrod.  These  two  debts 
and  a  debt  of  |150  due  Thomas  H.  Battle, 
are  all  the  debts  the  intestate  owed,  and  are 
all  that  her  estate  Is  liable  for,  except  funeral 
expenses  and  cost  of  administration.  The 
intestate,  at  the  time  of  her  death,  left  her 
husband,  J.  P.  Stewart,  and  three  minor 
children;  and  the  said  M.  a  Braswell  has 
been  appointed  and  has  beoome  the  guardlao 
of  the  minora.  But  J.  P.  Stewart,  the  sor- 
rlTing  husband.  Is  insolvent,  and  tbe  plain- 
tUfa  have  recovered  several  Jnstioei'  judg- 
ments against  him,  wliich  they  have  caused 
to  be  docketed,  amounting  In  the  aggregate 
to  some  $1,200,  or  mora  Upon  these  Judg- 
ments they  have  taken  out  supplementary 
proceedings,  and  have  had  them  served  oa 
the  administrator.  In  this  proceeding  tbe 
plaintiffs  claim  that  tbe  administrator  Is 
about  to  i>ay  off  and  satisfy  the  two  notes 
above  eped&eO,  due  to  F.  P.  Braswell  &  Son, 
out  of  the  money  collected  on  the  $5,000  in- 
surance policy:  that  tiiese  debts  and  the 
debt  of  T.  H.  Battle,  If  so  paid  out  of  tbe 
personal  estate,  and  the  costs  and  expenses 
of  administration,  burial  expensee,  etc,  will 
consume  the  whole  of  the  persona]  estate  of 
tbe  intestate  wife;  and  the  insolvent  has- 
band,  the  debtor  of  the  plalntUCs,  would  get 
nothing  from  said  personal  estate,  and  the 
plaintiffs  would  thereby  lie  defrauded  of 
tbelr  just  debts.  Tbe  plaintiffs  say  that  the 
administrator  lias  no  right  to  do  this;  that 
tlie  debts  to  T.  P.  Braswell  &  Bon  and  the 
debt  tp  T.  H.  Battle,  also  secured  by  mort- 
gage, be  paid  out, of  the  land  so  mortgaged 
as  security  for  Ibe  payment  of  said  debts, 
thereby  relieving  the  personal  assets  from 
tbe  payment  of  the  same;  that  ttie  insolvent 
husband  might  get  the  personal  estate  out 
of  which  tbe  plaintiffs  and  other  creditors 
of  the  Insolvent  husband  might  maice  tbelr 
debts  which  ibey  hold  against  hinu  There 
Is  no  suggestion  that  the  administrator  la  In- 
solvent, or  that  be  lias  not  an  abundantly 
good  bond.  In  fact.  It  was  stated  and  ad- 
mitted on  tbe  argument  that  tbe  admlnlstrar 
tor  was  a  good  man,  was  entirely  solvent, 
and  that  bis  bond  was  in  the  sum  of  $11,000, 
and  was  abundantly  good.  Upon  these  fact^ 
flie  plaintUb  aak  tbat  tbe  administrator  be 
enjoined  and  restrained  from  paying  these 
debts  secured  by  mortgage,  that  he  be  en- 
Joined  from  paying  tbe  defendant  J.  P.  Stew- 
art anything  on  his  distributive  share,  and 
tbat  the  defendant  J.  P.  Stewart  be  enjoined 
81  &B.— 26 


and  restrained  from  tecelTing,  assigning,  or 
disposing  of  any  part  or  Interest  he  may 
have  In  his  wife's  estate,  and  for  the  ap- 
pointment of  a  receiver.  The  court,  upon 
the  hearing,  granted  the  orders  of  injunc- 
tion as  prayed  for,  and  appointed  a  receiver, 
and  from  this  judgment  tbe  defendant  Stew 
art  and  the  administrator  appealed. 

Injunctions  are  usually,  and,  so  far  as  w« 
remember,  only,  resorted  to  in  cases  of  ad- 
ministration to  protect  legal  rights  of  par- 
ties interested  in  tbe  estate,  where  there  Is 
llkdy  to  be  a  misapplication— a  devastavit— 
by  an  Insolvent  administrator  or  executor. 
But  this  proceeding  does  not  seem  to  be 
based  on  such  considerations  as  these,  but 
to  enjoin  and  restrain  a  solvent  administra- 
tor from  paying  Uie  debts  due  by  his  intes- 
tate's estate,  and  to  prevent  him  from  dis- 
tributing the  residue  after  paying  debts  and 
costs  of  administration  under  the  statute  of 
distributions.  We  do  not  think  the  court  is 
Invested  with  this  power.  The  administra- 
tor is  admitted  to  l>e  abundantly  solvent,  and, 
if  he  makes  a  misappropriation  of  his  intes- 
tate's estate,  lie  commits  a  devastavit,  and 
both  he  and  his  bond  will  be  liable  to  those 
interested.  There  are  two  grounds  suggest- 
ed for  this  interference  of  the  court  in  the  ' 
course  of  this  administration.  One  is  that 
the  notes  of  T.  P.  Brasw^  &  Son  and  T.  H. 
Battle  are  not  the  debts  of  tbe  intestate. 
But  this  position  was  virtually  abandoned 
on  the  argument  of  the  case  by  tbe  learned 
counsel  for  the  plaintiffs.  He  says  in  his 
brief  that  "J.  P.  Stewarfs  wife  left  a  con- 
siderable iiersonal  estate,  and  owed  nothing 
except  the  debts  due  to  T.  P.  Braswell  ft 
Son  and  T.  H.  Battle,  which  could  only  be 
paid  out  of  the  land  and  crop  specifically 
charged.  The  Indebtedness  against  tbe  feme 
covert,  Martha  C.  Stewart,  In  favor  of  T.  P. 
BrasweU  &  Son  ($2,080.144$1,05&.8U:43.- 
137.95),  and  interest.  Is  expressly  charged  by 
tbe  trust  deed,"  etc  The  "real  estate  with 
the  crops  is  abundantly  sufQclent  to  pay  the 
debts  due  to  T.  P.  Braswell  &  Son  and  T.  H. 
Battle,  these  being  all  the  debts  the  bitestate 
owed."  And  these  concessions  on  the  part 
of  the  plaintiffs  that  they  were  the  debts  of 
the  intestate  are  fully  sustained  by  Farthing 
V.  Shields,  106  N.  0.  289,  10  S.  K  998,  and 
Jones  V.  Craigmlles,  114  N.  C.  613,  19  8.  K. 
638,  and  cases  cited  In  these  opinions.  TIte 
other  is  that  they  were  secured  by  mortgage. 
But  these  notes,  being  a  part  of  the  Indebted- 
ness of  the  Intestate,  they  are  none  the  less 
BO  because  she  gave  security  for  their  pay- 
ment A  mortgage  to  secure  the  payment  of 
a  debt  la  not  tbe  debt,  but  Is  only  a  security. 
It  does  not  pay  the  debt,  nor  change  its  na- 
ture These  notes  still  being  the  evidences 
of  the  debts,  ^d,  as  it  appears,  were  made 
by  the  intestate  for  her  own  benefit.  It  fol- 
lows that  they  should  be  paid  out  of  her 
personal  estate,  tbe  primary  fund  for  tbe 
payment  of  debts  of  Intestates'  estatea  Fate 
T.  OllTer,  101  N.  a  «5S,  4CS,  10  B.  B.  700. 
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But  while  It  was  admitted  that  the  general 
rule  Is  that  personal  assets  must  be  first  ex- 
hausted in  the  payment  of  debts  before  real 
estate  can  be  resorted  to  by  the  personal  rep- 
resentative, It  was  contended  that  this  case 
does  not  fall  under  the  general  rule,  for  the 
reason  that  the  Intestate  secured  these  notes 
by  mortgage.  And  this  contention  seems  to 
be  based  upon  Moore  v.  Dunn,  92  N.  O.  67, 
which  was  cited  as  authority  for  this  posi- 
tion. If  Moore  ▼.  Dunn  should  be  construed 
to  hold  what  the  plaintifT  claims  It  does.  It 
would  be  in  conflict  with  the  well-established 
principles  of  our  law,  and  in  conflict  with 
jLll  our  decisions.  We  cannot  give  it  this 
construction.  Were  we  to  do  so,  we  would 
be  compelled  to  declare  it  an  error,  and  to 
OTerrule  it  But  we  do  not  think  It  neces- 
sarily calls  for  that  construction.  It  must 
mean  to  be  applied  in  cases  where  the  land 
Is  originally  charged  with  a  sum  of  money 
or  a  debt— as  where  land  la  devised  or  con- 
veyed subject  to  the  payment  of  a  sum  of 
money  or  a  debt,  or  as  in  cases  of  owelty  of 
partition,  and  probably  in  other  cases.  In 
Moore  V.  Dunn,  the  claim  of  the  plaintiff 
grew  out  of  the  surrender  of  a  life  estate  in 
land  charged  with  an  annuity,  which  was 
afterwards  attempted  to  be  secured  by  a 
mortgage  on  a  part  of  the  land.  In  this  view 
of  the  case,  Moore  v.  Dunn  may  be  sus- 
tained. In  the  argument  before  ns,  the  ap- 
pointment of  the  receiver  and  the  order  of 
Injunction  were  not  resisted  so  far  as  they 
relate  to  the  said  J.  P^  Stewart;  and  it  may 
be  that  they  were  proper,  so  far  as  he  is  con- 
cerned, as  a  means  of  preserving  what  comes 
or  would  have  come  Into  his  hands,  from  be- 
ing wasted,  but  not  as  a  means  of  putting 
into  his  hands  what  does  not  belong  there. 
Therefore  the  order  appointing  a  receiver  and 
of  injunction  Is  continued  so  far  as  It  ap- 
plies to  the  defendant  J.  P.  Stewart.  But  it 
was  erroneously  granted  as  to  the  adminis- 
trator, M.  C.  Braswell,  and  his  admlnlstrap 
tlon;  and  as  to  these,  it  is  dissolved  and  tso 
cated.  But  the  plaintifTs  will  be  taxed  with 
the  costs  of  this  appeal.  Modified  and  af- 
firmed. 

(123  K.  C.  197) 

STROTHER  et  ux.  v.  ABERDEEN  &  A. 

R.  CO. 

(Supreme  Court  of  North  Carolina.     Nov.  9, 

1898.) 
Husband    asd    Wifb — Actios    »t    Wim— Bvi- 

DBKCS— AtiHISSION'B     BT      HnSBAND— InBULTINO 

Pbopobals— Pkovooatios— Damaoes— Appbal — 
IssuB  ON  Nbw  Trial. 

1.  Where  the  husband  was  a  formal,  though 
not  necessary,  party  to  an  action  by  his  wife 
for  a  tort  evidence  of  a  tacit  admission  on  his 
part,  prior  to  the  bringing  of  such  action,  prej- 
ndicially  affecting  the  amount  of  damages  to 
which  she  was  entitled,  was  incompetent  in 
the  absence  of  proof  that  he  was  her  agent. 

2.  Though  the  fact  that  an  insulting  pro- 
posal by  the  conductor  of  a  railway  train  to  a 
female  passenger  was  provolced  by  an  immod- 
est remark  by  het  to  him  did  not  Justify  such 


conduct  on  bis  part  it  might  be  considered  by 
the  jury  in  determining  the  amount  of  plain- 
tifTs  damages,  in  an  action  against  the  rail- 
way company  for  such  wrongful  act  of  the 
conductor. 

3.  A  new  trial  having  been  granted  on  plain- 
tiff's appeal,  on  exceptfons  applying  to  the  ver- 
dict on  the  issue  as  to  the  quantum  of  dam- 
ages, defendant  not  having  appealed,  snch  new 
trial  should  be  confined  to  such  issue. 

Appeal  from  superior  court,  Ouilford  coan- 
ty;   Robinson,  Judge. 

Action  by  John  W.  Strotber  and  Minnie  L>. 
Strother,  his  wife,  on  behalf  of  the  latter, 
against  the  Aberdeen  &  Asheboro  Railroad 
Company.  From  a  Judgment  on  a  verdict 
for  plaintiffs,  they  appeaL    Reversed. 

J.  T.  Morehead,  for  appellants.  Douglaaa 
&  Simms  and  Shaw  &  Scales,  for  appellee. 


CLARK,  J.  This  action  was  bron^t  ttj 
the  wife  for  a  tort,— an  insulting  proposition 
made  to  her  by  the  conductor  of  the  defend- 
ant corporation,  wliile  a  passenger  an  its 
train.  The  sufllciency  of  the  cause  of  ac- 
tion Is  not  controverted,  for  the  defendaiU 
does  not  apijeal,  and,  besides,  it  is  amply  am- 
talned  by  Daniel  v.  Railroad  Co.,  117  N.  C 
592,  23  S.  E  827,  especlaUy  authorities  dted 
at  page  608, 117  N.  O.,  and  page  329,  23  S.  S, 
and  Williams  T.  Gill.  122  N.  C.  967,  29  S.  S. 
879. 

The  plaintiff  appeals  (or  errors  alleged  as 
to  the  second  Issue,— the  quantum  of  dam- 
ages. The  first  exception  Is  that  the  court 
admitted  evidence,  over  the  plaintllTs  objec- 
tion, of  admissions  or  quasi  admissions  from 
the  silence  of  the  husband.  The  husband 
was  not  required  to  be  made  a  party  by  Code, 
S  178.  Sbnler  ▼.  MUlsaps,  71  N.  C.  297.  He 
has  no  interest  or  share  in  the  recovery 
(Const  art  10,  {  6),  and  Is  only  a  formal 
party,  and  his  prior  admissions  are  not  there- 
by made  competent  against  the  real  party  In 
interest  2  TayL  Ev.  H  741,  742;  1  OreenL 
Bv.  178.  Tt  is  true  that  the  husband,  when 
Joined  as  a  neceaeary  party,  is  pro  hac  rice 
agent  of  his  wife,  and  she  Is  bound  by  the 
acts  of  counsel  selected  by  him,  in  the  ab- 
sence of  collu^n  (Vlck  ▼.  Pope,  81  N.  C.  22): 
and  therefore  his  admissions  after  action 
brought  would  be  evidence  against  her;  but 
this  Is  on  the  ground  of  agency,  and  not  of 
his  being  a  party  to  the  record,  and  hence  his 
admissions  made,  as  in  this  case,  before  ac- 
tion brought  being  before  the  agency  began, 
are  not  admissible  (Towles  v.  Fisher,  77  N. 
0.  437).  There  are  many  cases  holding  that 
the  admission  of  irrelevant  or  even  "Incom- 
petent evidence  of  slight  importance  is  not 
ground  for  new  trial,  unless  it  appear  that 
the  appellant  has  suffered  prejudice  by  its 
admission/'  Glover  v.  Flowers,  101  N.  C. 
134,  7  S.  E  679;  Patterson  t.  Wilson,  101  N. 
C.  594,  8  S.  E  341;  State  t.  Shoemaker,  101 
N.  C.  690,  8  S.  E  332.  But  here  the  evidence 
erroneously  admitted  was  prejudicial,  being 
an  offer  of  the  conductor  to  pay  $20.  and  the 
failure  of  the  husband  to  promptiy  and  in- 
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dignantly  reject  It  All  this  was  before  salt 
bronght,  when  In  no  sense  was  the  husband 
(In  the  absence  of  evidence  to  that  effect)  the 
agent  of  the  wife;  and  the  Inference  sought 
to  be  drawn  Is  his  qnasi  admission  that  the 
sum  ofTered  was  not  grossly  Inadequate.  This 
evidence  was  not  made  competent  by  the  hus- 
band's being  afterwards  made  a  formal  party 
to  the  action. 

The  other  exception— that  tbe  Jndge  erred 
In  instructing  the  Jury  that,  If  the  woman 
opened  the  way  by  an  Immodest  or  Improper 
remarit  to  the  conductor,  it  might  be  consld- 
ei«d  111  Ozing  the  damages— cannot  be  sus- 
tained. Such  conduct  on  her  part,  if  proved, 
did  not  Justify  the  conduct  of  the  conductor; 
but  certainly  she  is  not  entitled  to  the  same 
award  of  punitive  damages  as  one  who  gave 
no  license  by  imprudence  in  speech  or  con- 
duct. 

The  only  appeal  being  by  the  plaintiff  upon 
exceptions  applying  to  the  verdict  upon  the 
second  issue,  the  defendant  not  having  ap- 
pealed, this  is  clearly  a  case  where  the  new 
trial  should  be  confined  to  that  issue.  Silver 
VaL  Mln.  Go.  v.  North  OEircdina  Smelting  Oo., 
122  N.  G.  542,  29  S.  EL  940;  Rittenhouse  v. 
Railroad  Co.,  120  N.  &  644,  26  S.  E.  922; 
Nathan  v.  Railroad  Co.,  118  N.  C  1066,  24  S. 
B.  611;  Pickett  v.  Railroad  Oo.,  117  N.  a  616, 
28  S.  B.  264;  Blackburn  v.  Insarance  Co., 
Ue  N.  a  821,  21  S.  BI  922;  TlUett  v.  Railroad 
Oo.,  115  N.  a  662,  20  S.  m  480;  Jones  v. 
Swepson.  M  M.  O.  700;  Boing  v.  Railroad 
Co.,  91  N.  C.  199;  Price  v.  Deal,  00  N.  G  290; 
Jones  T.  Mlal,  80  N.  G  80;  Llndley  v.  Rail- 
road Co.,  88  N.  C.  547;  Crawford  v.  Manu- 
facturing Co.,  Id.  564;  Roberts  v.  Raihroad 
Ob.,  Id.  560;  Allen  v.  Baker,  86  N.  C.  91; 
Burton  v.  Railroad  Co.,  84  N.  0. 192;  Merony 
T.  Mclntyre,  82  N.  0. 103;  Holmes  v.  Godwin. 
71  N.  C.  806;  Key  v.  Allen,  7  N.  G  623. 

Error. 


(W  N.  C.  17B) 

PBBKIN8  T.  TH0B<P80M. 

(Supreme  0>nrt  of  North  Carolina.     Nov.  9, 
1898.) 

Dbsd— DaLTVSBT— AcKifowLEDeMcirr— EviDBiroSi 

1.  Grantor's  leaving  a  deed  with  the  officer 
to  take  his  wife's  acltnowledgment  is  not  a 
delivery,  it  there  was  no  instruction  to  deliver. 

2.  Aclinowiedgment  of  a  deed  is  not  con- 
clusive as  to  delivery  in  an  action  to  recover 
the  land  because  the  deed  was  fraudulently 
obtained. 

8.  On  the  issue  whether  the  ^antee  obtained 
a  deed  through  unlawful  intimacy  with  the 
grantor's  wife,  evidence  by  the  husband  that 
he  had  been  told  so  was  nearsay. 

Appeal  from  superior  court.  Orange  county; 
Robinson,  Judge. 

Action  by  A.  J.  Perkins  against  George  W. 
Thompson.  There  was  a  Judgment  for  plain- 
tiff, and  defendant  appeals.    Reversed. 

Graham  &  Graham,  tor  appellant  Jaa 
BL  Mason,  for  appellee. 


MONTGOMERY,  J.  The  deed,  if  it  was  de- 
livered, conveyed  the  land  in  it  described  to 
the  defendant  He  got  possession  of  the 
deed  in  some  way  and  had  it  registered,  al- 
though more  than  a  dozen  years  had  elapsed ' 
after  the  plaintiff  had  acknowledged  its  exe- 
cution before  a  Justice  of  the  peace.  The 
usual  issues  In  actions  for  possession  of  real 
estate  were  submitted,  the  responses  to  which 
by  the  Jury  dei>ended  upon  the  fact  whether 
or  not  there  had  been,  in  law,  a  delivery  of 
the  deed.  The  plaintiff  offered  on  the  trial 
his  own  deposition.  In  which  he  deposed, 
among  other  things,  that  In  1879  he  got  Into 
trouble  with  the  United  States  government  on 
account  of  Ills  having  participated  in  illicit 
distilling,  and  that  he  expected  to  flee  the 
state,  to  prevent  conviction  and  punishment; 
that  he  made  the  deed  to  Thompson,  the  de- 
fendant to  save  the  land  therein  conveyed  to 
his  wife  and  children;  that  he  was  tried  for 
the  offense  with  which  he  was  charged,  con- 
victed, imprisoned,  and  served  his  term;  that 
afterwards  he  left  the  state,— in  1881,--4eav- 
ing  the  deed  in  his  trunk,  with  his  other 
papers,  and  that  he  never  said  anytliing  to 
Thompson  about  the  deed  after  it  was  sign- 
ed. Basil  Andrews,  a  witness  for  the  plain- 
tiff, testified  that  when  the  plaintiff  left  the 
state,  in  1881,  the  plalntlfTs  wife  was  in 
possession  of  the  land,  and  that  she  and  het 
children  remained  in  possession  until  the  de- 
fendant married  her.  In  1801,  and  for  several 
years  she  rented  out  the  land  to  other  per- 
sons. D.  M.  Durham,  a  justice  of  the  peace, 
testified  that  the  plaintiff  acknowledged  the 
execution  of  the  deed  before  him,  and  that  his 
wife's  signature  and  private  examination 
were  had  afterwards  at  the  idaintitTs  re- 
quest and  that  he  does  not  know  what  be- 
came of  the  deed  after  the  wife's  acknowledg- 
ment and  privy  examination.  The  defend- 
ant then  moved,  under  the  act  of  1807,  "for 
a  nonsuit  of  plaintiff,  as  the  evidence  showed 
a  nefarious  transaction.  In  which  the  plaintiff 
had  endeavored  to  defraud  the  government 
and  that  the  acknowledgment  of  the  execu- 
tion of  the  deed  in  August  1879,  before  a 
Justice  of  the  peace,  included  signing,  seal- 
ing, and  delivery,  and  the  fact  of  delivery 
had  been  JudlcIaUy  determined,  and  could  not 
be  controverted  or  impeached  in  this  action 
to  recover  the  land;  also  the  statement  of 
Durham,  the  Justice  of  the  peace,  that  the 
deed  was  left  with  him  by  A.  J.  Perkins  to 
take  the  acknowledgment  of  Mrs.  Perkins, 
showed  a  delivery  by  Perkins."  The  motion 
was  overruled  by  the  court,  and  in  that  rul- 
ing there  was  no  error.  The  presumption 
was  that  the  deed  had  been  delivered.  Its 
delivery  was  presumed,  not  only  because  It 
had  been  registered,  but  also  because  it  was 
found  in  the  possession  of  the  grantee,  sign- 
ed by  the  grantor,  and  duly  acknowledged 
before  a  Justice  of  the  peace.  In  Whitman 
V.  Shingleton,  108  N.  0.  198,  12  8.  H.  1027,  It 
is  said  that  "the  deed  In  question  was  in  pos- 
session of  the  grantee,  and  such  possession, 
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with  proof  of  the  Btgning  by  the  grantor.  Is 
evidence  from  which  the  Jury  may  presume  a 
delivery";  and  In  Tied.  Real  Prop.  p.  813,  the 
law  Is  declared  to  be,  "If  the  deed  la  found 
In  the  possession  of  the  grantee,  a  deUrery 
and  acceptance  are  presumed."  Th»  conten- 
tion of  the  defendant,  however.  Is  that  upon 
the  plaintiff's  evidence  the  presumption  Is 
conclusive,  It  appearing  that  the  plaintiff  left 
the  deed  with  the  Justice  of  the  peace  to  take 
the  acknowledgement  and  privy  examination 
of  the  plaintiff's  wife,  and  that  that  act  was 
■nch  a  parting  with  the  possession  of  the 
deed  as  constituted  a  delivery  to  the  defend- 
ant The  contention  cannot  be  sustained. 
The  Justice  who  took  the  probate  had  no  in- 
struction from  the  plaintiff  to  deliver  the 
deed  to  the  defendant,  or  to  do  anything  fur- 
ther with  It  after  it  was  acknowledged  by 
the  grantors.  There  are  no  set  rules  or 
forms  laid  down  as  to  what  constitutes  a  de- 
livery of  a  deed,  but  in  all  cases  the  grantor 
must  do  or  say  something  going  to  show  that 
be  intends  the  deed  to  become  operative,  be- 
fore the  title  can  pass.  The  deed  not  having 
been  left,  after  its  execution,  with  the  Jus- 
tice of  the  peace  as  an  escrow,  nor  to  l>e  de- 
livered unconditionally  to  the  register  of 
deeds,  or  to  the  grantee,  or  to  some  person 
for  him,  the  powers  and  duties  of  that  officer 
ceased  with  the  discharge  of  his  official  du- 
ties. With  the  actual  delivery  of  the  deed, 
he,  as  an  officer  authorized  to  take  the  ac- 
knowledgment of  deeds,  had  no  concern.  In 
Bobbins  v.  Rascoe,  120  N.  C.  79.  26  S.  E.  807, 
to  which  we  were  referred  by  the  defendant's 
counsel,  it  appears  that  the  grantor  had  part- 
ed with  the  deed  by  delivering  It  to  the  dep- 
uty clerk  of  the  superior  court  with  Instruc- 
tions to  have  the  same  proved  by  the  sub- 
scribing witness  before  the  clerk  of  the 
court,  who  was  absent  from  his  office,  and  to 
have  the  same  registered.  In  Hall  v.  Harris, 
40  N.  C.  303,  the  court.  In  discusslhg  the  mat- 
ter of  the  delivery  of  the  deed,  said:  "The 
law  does  not  depend  upon  the  accidental  use 
of  mere  words  'trusted  to  the  slippery  mem- 
ory of  witnesses.'  It  depends  upon  the  act 
that  a  paper  signeQ  and  sealed  Is  put  out  of 
the  possession  of  the  maker."  In  the  case 
before  the  court,  the  Justice  who  took  the  ac- 
knowledgment had  no  further  connection 
with  the  deed,  and,  according  to  the  plain- 
tiff's evidence,  the  plaintiff  kept  the  deed  in 
bis  trunk,  after  his  wife  had  acknowledged 
It,  for  years,  and  never  mentioned  the  matter 
to  the  grantee  afterwards.  In  Ellington  t. 
Ourry,  40  N.  C.  21,  which  the  defendant's 
counsel  also  dted,  the  deeds  had  been  signed 
and  sealed  by  the  grantor,  and  witnessed, 
and  had  been  ordered  to  registration  by  tbe 
grantor  himself. 

But  the  defendant  further  contends,  in  hla 
motion  to  nonsuit  the  plaintiff,  that  the  fact 
of  delivery  had  been  Judicially  determined, 
and  could  not  be  controverted  or  Impeached 
In  this  action  to  recover  the  land,  and  cited 
M  authority  for  the  position  the  case  of  Red- 


man V.  Graham,  80  N.  C.  231.  We  hare  read 
that  case  with  care.  It  does  not  disclose  the 
nature  of  the  pleadings  and  the  precise  pur- 
pose of  tbe  action.  It  does  appear,  however, 
that  the  impeadiment  of  the  delivery  was 
attempted  to  be  made  collaterally.  The  ac- 
tion of  the  probate  Judge  was  declared  by  the 
court  to  be  a  Judicial  act,  and  the  fact  of 
delivery  determined  therein.  In  the  salt  be- 
fore us,  however,  the  plaintiff  in  the  amend- 
ed complaint  alleges  that  the  defendant  came 
Into  possession  of  tiie  deed  unlawfully  and 
fraudulently,  and  that  It  was  never  delivered 
by  the  plaintiff  to  the  defendant;  and  there 
is  a  prayer  for  general  relief.  Hie  motion  to 
dismiss  having  been  properly  overruled,  tbe 
defendant  then  put  in  evidence  «*ii<^iiig  to 
show  the  delivery  of  the  deed  to  him  by  the 
plaintiff.  The  theory  of  the  plaintiff  was 
that  the  defendant  got  possession  of  the  deed 
surreptitiously  after  the  plaintiff  left  the 
state,  through  unlawful  intimacy  with  the 
plaintiff's  wife,  and  the  undue  Influence 
which  he  thereby  exerted  over  her.  On  tbe 
question  of  delivery  his  honor  received,  under 
objection  of  the  defendant,  a  part  of  the  d^- 
osition  of  the  plaintiff,  which,  in  substance, 
was  that  the  plaintiff,  in  1894,  had  written  to 
his  attorney  (Mr.  Mason)  that  he  was  sur- 
prised at  the  claim  of  Thompson  to  the  land, 
and  that  he  was  mad,  and  had  learned  from 
friends  that  Thompson,  the  defendant,  had 
taken  up  with  his  wife,  that  they  were  living 
together  as  man  and  wife,  and  that  she  had 
had  two  Illegitimate  children  by  him  (the  In- 
formation was  received  yean  before).  Other 
parts  of  the  deposition  of  like  tenor  were  in- 
troduced and  received,  over  the  objection  of 
tbe  defendant.  This  evidence  tended  to  prove 
that  tbe  defendant  bad  been  unlawfully  co- 
habiting with  the  plalntlCCs  wife,  and  that 
through  that  influence  he  had  procured  her 
to  deliver  to  him  the  deed  which  the  plaintiff 
had  left  In  his  trunk  on  his  departure  from 
the  state.  It  was  hearsay  testimony  on  a 
most  vital  point,  and  ought  not  to  have  been 
received,  and  for  tbe  error  In  the  admission 
of  the  testimony  there  most  be  *  new  trial. 
New  trial. 

(ut  N.  a  vo) 
WATKINS  et  aL  v.  WILLIAMS. 
(Sapreme  Court  of  North  Carolina.     Nov.  0, 
1888.) 
HoRTOAOB— What  CoHBTirnrBs. 
A  deed  absolute  on  its  face  was  executed 
at  the  same  time  as  a  bond  conditioned  to  re- 
convey  on  receipt  of  a  sum  advanced  by  the 
grantee  to  pay  Incumbrances,   together   with 
advances  for  the  support  of  grantor's  family 
to  a  certain  date.    Bdd,  that  the  two  instru- 
ments constituted  a  mortgage. 

Appeal  from  superior  court,  Chatham  coun- 
ty; Robinson,  Judge. 

Action  by  Henrietta  Watklns  and  another 
against  Brantley  Williams.  There  was  a 
Judgment  for  plaintiffs,  and  defendant  ap- 
peals.   Affirmed. 
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Tbe  following  Issues  wera  submitted  to 
the  Jury:  "(1)  Was  the  deed  executed  by  D. 
8.  Watkins  to  defendant  Intended  as  a  mort- 
gage? Answer:  Tes.  (2)  What  sum.  If 
any,  is  due  defendant  on  said  mortgage? 
Anawer:   Nothing." 

Murchison  &  Calvert;  for  appellant.  H. 
A.  London,  tat  appellee. 

FAIRCIiOTH,  0.  J.  Tbe  plalntlSB  are  the 
only  heirs  at  law  of  D.  S.  Watkins,  who 
died,  intestate,  in  October,  1882.  It  appears 
from  the  record  that  said  Watklns,  in  June, 
1882,  had  executed  a  mortgage  on  the  lands 
In  controversy,  about  207  acres,  to  Hadley 
&  Dlxon,  to  secure  a  debt  of  $50,  due  them, 
and  payable  December  1,  1882,  and  that  he 
applied  to  the  defendant,  his  brother-in-law, 
to  tal:e  up  said  mortgage.  Carson  Johnson 
testified  that  he  was  a  Justice  of  the  peace 
In  1882,  and  was  aslced  by  defendant  to  go 
with  him  to  Watltlns'  house  to  prepare  a 
deed,  and  further  testified  that,  "when  they 
got  together,  they  discussed  a  mortgage  of 
$50,  made  by  Watkins  to  Hadley  &  Dlxon. 
Watitins  wanted  Williams  (the  defendant) 
to  taiice  up  this  mortgage,  and  hold  it  after 
being  assigned  to  him.  Williams  objected 
to  having  the  mortgage  transferred  to  him, 
and  suggested  a  deed  to  him  from  Watkins. 
That  was  agreed  upon  with  tbe  understand- 
ing that  Watkins  should  have  time  to  re- 
deem bis  land.  Williams  suggested  two 
years,  but  four  years  was  agreed  upon  as 
the  time  that  Watkins  was  to  have  to  re- 
deem. Watkins  expected  to  get  a  legacy 
from  Wales.  There  was  a  deed  written  by 
me,  signed  by  Watkins  and  his  wife,  and 
probated  by  me,  and  at  the  same  time  an- 
other paper  writing,  according  to  the  agree- 
ment, was  drawn  up  by  me,  and  signed  by 
Williams,  and  probated  by  me,  and  delivered 
to  Watkins."  At  another  part  of  the  trial, 
the  same  witness  said:  "The  paper  which 
I  wrote  at  tbe  time  I  wrote  the  deed  pro- 
vided that,  when  Watkins  paid  bilck  the 
money  tbat  Williams  was  oat  to  Hadley  & 
Dlxon,  then  Williams  was  to  reconvey  to 
Watkins.  No  money  was  paid  at  that  time, 
nor  did  Williams  claim  that  Watkins  owed 
blm  anything.  I  have  been  tax  assessor,  and 
we  put  the  land  at  $700  or  $800."  The  con- 
dition of  tbe  bond  to  reconvey  the  land  to 
tbe  plaintiff  was:  "Oh  reoelvlng  the  sum 
amounting  In  the  aggregate,  to  wit,  one  cer- 
tain mortgage  made  to  Hadley  &  Dlxon,  tak- 
en by  Alfred  McPherson,  tax  claims  bid  in 
by  J.  M.  Stedman,  together  with  whatsoever 
amount  accruing  or  arising  for  the  support 
of  the  family  of  D.  S.  Watkins  to  the  date 
three  years  baiee  from  the  date  of  this  In- 
strument, which  will  be  October  28,  icxj6." 
Soon  after  tbe  death  of  Watkins,  the  defend- 
ant took  possession  of  fbe  land  and  of  Wat- 
kins' papers,  Imclndlng  the  aforesaid  bond. 
The  defendant  was  notified  at  the  trial  to 
prodnce  the  bond,  and,  on  failing  to  do  so. 


the  parol  evidence  of  Oarson  Johnson,  above 
recited,  was  admitted  In  evidence,  and,  after 
the  plaintiff  rested  his  case,  the  defendant 
Introduced  the  bond.  His  honor  charged  the 
Jury  that  the  deed  and  paper  writing  (bond), 
construed  together,  constitute  a  mortgage.  If 
they  believed  tbe  evidence,  and  tbat  they 
should  answer  the  first  issue,  "Yes."  De- 
fendant excepted. 

We  think  the  Instruction  was  correct,  and 
that  conclusion  ends  tbe  case.  The  Jury  say, 
on  the  second  issue,  tbat  nothing  Is  due  the 
defendant  on  the  mortgage,  the  defendant 
having  been  in  possession,  receiving  rents 
and  profits,  since  1882.  We  find  no  copy  of 
the  deed  In  the  record,  nor  any  extracts  from 
it;  so  we  are  Ignorant  of  the  recited  consldeni' 
tlon.  We  must  Infer  it  to  be  the  assump- 
tion of  the  $60  due  Hadley  &  Dlxon;  other- 
wise, the  deed  would  be  without  considera- 
tion, and  the  grantee  would  hold  the  legal 
title  in  trust  for  the  grantor. 

The  plaintiffs  inalst  that  the  written  evi- 
dence alone  discloses  an  agreement  that  their 
father  retained  tbe  right  to  redeem,  which 
is  denied  by  defendant  It  is  difficult  to  re- 
sist the  plaintiffs'  contention.  It  is  plain  tbat 
the  grantor  so  understood  and  intended  It; 
and,  If  the  grantee  did  not,  be  failed  to  dis- 
close to  the  grantor  any  other  purpose.  The 
defendant's  bond  requires  no  material  pay- 
ment to  be  made,  except  the  amount  of  Had- 
ley ft  Dixon's  $60  mortgage,  and  the  taxes 
then  due.  It  discloses  a  great  disproportion 
between  that  amount  and  the  value  of  the 
land.  Upon  the  face  of  these  papers  alone, 
we  should  hold  tbat  they  constitute  a  mort- 
gage, as  was  held  upon  very  similar  facts, 
and  that  time  of  payment  Is  not  of  the  es- 
sence of  the  contract,  on  tbe  principle  that, 
"once  a  mortgagee,  always  a  mortgagee." 
Robinson  v.  WUlonghby,  65  N.  O.  620;  Mason 
V.  Hearne,  46  N.  O.  88;  Adams,  Eq.  112. 
Tbe  contract  being  in  writing,  his  honor 
properly  held  its  nature  and  effect  to  be  a 
matter  of  law  for  his  decision.  Whenever 
a  transaction  Is  substantially  a  security  for 
debt.  It  becomes  a  mortgage  In  a  court  of  eq- 
uity, and  the  debtor  has  a  right  to  redeem. 
Coote,  Mortg.  22;  Fish.  Mor^.  68.  The  con- 
tract may  be  In  several  Instruments,  and  the 
agreement  (as  between  the  parties)  may  be 
in  writing  or  oraL  Hoblnson  v.  WlUoughby, 
supra;  Streator  v.  Jones,  10  N.  C.  423.  Tbe 
writings  here  bidlcate  a  mortgage;  and  the 
parol  proof,  admitted  as  above  stated,  does 
not  contradict,  but  sustains,  that  view. 
When  a  deed  is  absolute  on  its  face,  nothing 
else  appearing,  the  plaintiff  must  show  by 
strong  and  satisfactory  proof  that  a  security 
was  intended,  and  that  the  provision  for  re- 
demption was  omitted  by  reason  of  tbe  ignore 
ance  of  the  draftsman,  mistake  of  the  par- 
ties, or  undue  advantage  taken  of  the  neces- 
sities of  tbe  debtor.  McDonald  v.  MclAod, 
86  N.  0.  221;  Waters  v.  Crabtree,  106  N. 
0.  394,  11  S.  E.  240.  A  mortgage  Is  a  se- 
curity for  money  loaned,  and  tbe  like.   There 
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may  be  neither  a  present  loan  nor  an  ante- 
cedent debt,  but  the  grantee  may  undertake 
to  assume  some  outstanding  liability  of  the 
grantor,  or  to  pay  off  some  claim  against  the 
grantor,  so  that  an  obligation  to  reimburse 
him  wniild  rest  upon  the  grantor,  and  the 
conveyasre  may  be  Intended  to  Indemnify  the 
grantee,  uid  to  secure  the  performance  of 
the  grantor's  future  continuing  obligation. 
In  whid)  case  it  would  clearly  be  a  mortgage. 
3  Pom.  Eq.  Jnr.  {  1105,  note  1;  1  Jones, 
Mortg.  I  244. 

Slncf  Streator  t.  Jones,  10  N.  0.  42S,  two 
prlncivles  hare  been  established  and  uni- 
form}/ followed  when  bills  are  preferred  to 
convert  a  deed  absolute  on  its  face  into  a 
atortgage  or  security  for  debt:  (1)  It  must 
appear  that  the  clause  of  redemption  was 
'>mitted  through  Ignorance,  mistalce,  fraud, 
n  undue  advantage.  (2)  The  Intention  must 
*)e  established,  not  by  simple  declarations 
»f  the  parties,  but  by  proof  of  facts  and 
circumstances  dehors  the  deed,  Inconsistent 
with  the  idea  of  an  absolute  purchase;  other- 
wise, the  solemnity  of  deeds  would  always 
be  exposed  to  the  "slippery  memory  of  wit- 
nesses." Kelly  T.  Bryan,  41  N.  C.  283.  The 
plaintiff  makes  no  attempt  to  shelter  him- 
self under  the  first  proposition,  but  he  In- 
sists, and  we  think  has  shown,  that  he  is 
protected  by  the  second  proposition.  Again, 
where,  upon  the  face  of  a  transaction.  It  is 
doubtful  whether  the  parties  Intended  to 
make  a  mortgage  or  a  conditional  sale,  courts 
of  equity  Incline  to  consider  it  a  mortgage, 
because,  by  means  of  conditional  sales,  op- 
pression is  frequently  exercised  over  the 
needy.  Poindexter  t.  McCannon,  16  N.  C. 
3T7;  8  Pom.  Eq.  Jnr.  {  1195.  The  oral  evi- 
dence not  only  sustains  the  writings,  but 
shows  the  facts— understanding  and  circum- 
stances—so fully  that  our  conclusion  aeems 
to  be  irresistible.    Affirmed. 


(122  N.  c.  181) 

BAIBD  T.  WINSTEAD  et  sL 

(Supreme  Court  of  North  Carolina.     Not.  9, 
1898.) 

WnXS- CONSTRCCTIOK— ESTATB  CkBATBD— BaB  0» 

Dower— Bankroptot. 

1.  A  will  devised  the  residuary  estate,  "to 
be  equally  divided"  between  six  named  sons, 
and  provided:  "Should  my  son  T.  die  with- 
ont  leaving  issue,  then  I  desire  that  his  share 
as  at>ove  shall  be  equally  divided  among  his 
brothers;  and,  if  any  of  his  brothers  be  then 
dead,  the  children  of  the  dead  brothers  shall 
take  their  dead  father's  share.  If,  however, 
T.  should  leave  a  widow,  I  desire  her  to  have 
the  use  of  the  property  during  life  or  widow- 
hood." Bdd,  that  T.'s  estate  was  absolute,  un- 
less defeated  by  his  dying  without  issue,  in 
which  event  only  the  widow's  life  estate  be- 
came vested  as  a  limitation  on  the  limitation 
over  to  the  brothers;  otherwise  she  could  take 
only  dower  in  such  estate. 

2.  From  1784  until  the  act  of  1869  restoring 
the  oommon-law  right  of  dower,  a  widow  was 
entitled  to  dower  only  in  lands  of  which  the 
husband  died  seised  and  possessed;  and  there- 
fore a  sale  in   bankruptcy  of  her  husband's 


lands  dnring  his  lifetime,  acquired  prior  to  1860, 
barred  her  dower. 

Appeal  from  superior  court,  Person  county; 
Boblnson,  Judge. 

Action  by  Lucy  Baird  against  Charles  Winr 
stead  and  others.  From  a  judgment  for  de- 
fendants, plaintiff  appealed.    Affirmed. 

Upon  the  conclusion  of  the  evidence  in  the 
lower  court  his  honor  intimated  that  be 
would  charge  the  Jury,  If  they  believed  the 
evidence,  to  answer  the  Issues  ha  favor  of 
defendant;  and  plaintiff  submitted  to  a  non- 
suit, and  appealed.  The  plaintiff  offered  the 
will  of  William  Baird,  deceased,  who  was  the 
father  of  Thomas  A.  Baird,  deceased;  the 
latter  having  married  Lucy  A.  Baird,  the 
plaintiff,  a  year  or  two  before  the  death  of 
said  William.  Thomas  A.  Baird  died  on  Au- 
gust 3,  1897,  at  the  soldiers'  home  in  Raleigh. 
He  left,  him  surviving,  two  children  by  his 
said  wife,  Lucy  A.  Baird,  the  plaintiff,  who 
is  still  a  widow.  Only  two  sections  of  said 
will  bear  distinctly  upon  the  point  In  dispute, 
these  being  items  6  and  7.  It  was  admitted 
that  the  defendants  are  in  possession  of  the 
lands  described  In  the  complaint;  said  lands 
being  the  same  which  William  Baird  owned, 
and  devised  by  will  to  Thomas  Baird  In 
items  5  and  7.  It  was  also  admitted  that 
title  to  said  lands  was  out  of  the  state,  and 
that  the  defendants  held  said  lands  by  deeds 
obtained  immediately  or  mediately  from  N.  N. 
Tuck,  commissioner  In  bankruptcy,  who  un- 
dertook to  sell  the  same  to  pay  the  debts 
of  said  Thomas  A.  Baird,  and  that  Mrs. 
Lucy  A.  Baird  was  forcibly  ejected  from  said 
lands  In  1876  by  said  C  S.  Winstead,  under 
said  bankruptcy  proceedings,  and  that  said 
Lucy  A.  Baird  has  not  at  any  time  signed 
any  paper  or  done  any  act  to  deprive  her  of 
whatever  Interest  she  has  or  had,  U  any,  in 
and  to  said  lands. 

Winston  ft  Fuller,  for  appellant.  J.  W. 
Graham,  tor  appellees. 

CLARE,  J.  Clause  6  of  the  wUl  gives  the 
residue  of  the  estate  absolutely,  "to  be  equally 
divided"  between  the  testator's  six  sons  there- 
in named;  Thomas  being  one  of  them.  In 
clause  7  there  is  a  condition  of  defeasance: 
"Should  my  son  Thomas  die  without  leaving 
issue,  then  I  desire  that  his  share  aa  above 
shall  be  equally  divided  among  his  brothers; 
and.  If  any  of  his  brothers  be  then  dead,  the 
children  of  the  dead  brothers  shall  take  their 
dead  father's  share.  If,  however,  Thomas 
should  leave  a  widow,  I  desire  her  to  have 
the  use  of  the  property  during  her  life  or 
widowhood."  The  estate  of  Thomas  was  ab- 
solute, unless  defeated  by  his  dytaig  without 
issue;  and  only  if  thus  defeated  did  the  res- 
ervation of  a  life  estate  to  the  widow  take 
effect  as  a  limitation  upon  Thomas'  entire 
share  going  to  his  brothers.  Should  he  die 
leaving  Issue,  it  was  evidently  contemplated 
(Code,  {  2180)  that  the  estate  should  go,  in 
nsual  course,  unless  devised  or  sold  by  him. 
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to  his  Issue,  with  the  right  at  dower  In  bla 
'^^Ite.  Thomas  died  leaving  issue,  and  the 
only  contingency  in  which  the  widow  could 
claim  a  life  estate  In  the  property  has  not 
axlsen.  The  defendants  hold  the  realty  un- 
der purchase  at  a  sale  thereof  by  the  as- 
signee In  banlcruptcy  of  Thomas,  who  Inter- 
ouuTled  with  the  plaintiff,  and  also  acquired 
tlie  land,  prior  to  1860.  She  is  therefore  also 
barred  of  right  of  dower  therein.  Sutton  t. 
.Askew,  66  N.  C.  172.  In  holdhig  that  the 
plaintiff  could  not  recover,  there  was  no  error. 


I N.  a  »6) 

BEST  T.  HARDY  et  aL 

OSnpreme  Court  of  North  Carolina.     Nov.  9, 
1888.) 

FiZTCBSS — SSVBB^KCB— DSEDS, 

A  deed  of  trust  to  fixtures  on  land  already 
deeded  to  the  same  person  to  secnre  the  same 
debts,  does  not,-  because  it  expressly  men- 
tions them,  effect  a  legal  severance  of  the 
fixtures,  and  devest  the  title  thereto  passed 
t>7  the  first  deed. 

Appeal  from  superior  court,  Greene  county; 
Robinson,  Judge. 

Action  by  B.  J.  Best  against  R.  H.  Hardy 
and  others.  There  was  a  judgment  for  plain- 
tiff, and  defendants  appeal     Beversed. 

a«o.  M.  Lindsay,  for  appellants.  Swift  Cal- 
loway and  J.  B.  Batcbdor,  for  appellee. 

FATROLOTH,  C.  J.  In  May,  1880,  the 
plaintiff  and  his  partner,  now  dead,  conveyed 
a  tract  of  land  to  a  trustee  to  secnre  their 
Indebtedness  to  the  British  &  American  Mort- 
gage Company.  There  was  at  that  time  on 
the  land  one  steam  engine  and  boiler,  one 
Bawmm,  one  cotton  gin,  and  one  set  of  mill 
■tones,  with  the  attachments,  pulleys,  and 
shafting  to  each  necessary  for  their  proper 
nae,  an  so  fastened  to  the  premises  as  to  make 
Uian  fixtures;  and  it  is  conceded  that  they 
were  fixtures  at  that  time.  In  June  of  the 
wune  year  the  plaintiffs  executed  another 
deed  to  the  same  trustee  to  secure  the  same 
debts,  conveying  the  same  engine,  sawmill, 
cotton  gin,  and  mill  stones,  etc.  Under  regu- 
lar foreclosure  proceedings,  to  which  the 
plaintiff  was  a  party,  a  decree  of  sale  fore- 
dosing  the  first  deed  was  entered  in  1887, 
and  sale  made,  confirmed,  and  deed  made  to 
the  purchaser,  Richardson,  who  afterwards 
sold  to  the  defendants,  there  being  no  excep- 
tion of  the  flbctures  in  the  deed  nor  at  the  sale. 
The  plaintiff  (trustor)  now  sues  to  recover 
said  fixtures,  on  the  Idea  that  the  second  deed, 
between  the  same  parties,  severed  the  fix- 
tures, and  made  them  personalty,  as  a  mat- 
ter of  law,  without  any  agreement  In  fact 
that  they  shotild  be  severed.  That  is  the  on- 
ly question  to  be  considered.  Since  Elwes  v. 
Mawe,  2  Smith,  Lead.  Cas.  (8th  Bd.)  1423, 
the  sidbject  of  fixtures  has  been  often  before 


the  courts  In  Its  application  to  the  various 
relations  of  the  litigating  parties.  It  being  hdd 
therein  that  much  depended  on  those  rela- 
tions. In  Overman  v.  Sasser,  107  N.  C.  432, 
12  S.  G.  64j  this  court  commented  on  several 
of  such  relations,  and  it  was  held  that  at- 
tachments made  by  a  tenant  by  the  curtesy 
might  be  recovered  by  bis  personal  represen- 
tative against  the  lemalnder-man.  In  Moore 
V.  VaUentlne,  77  N.  a  188,  a  dlstlncUon  was 
drawn,  and  It  has  been  since  followed  by 
this  court,  viz.:  (1)  That  where  improve- 
ments to  the  land  were  made  by  the  owner, 
mortgagor,  trustor,  lessor,  or  vendor,  these 
Improvements  enhanced  the  value  of  the  land, 
and  of  course  Increased  the  security;  and  that 
such  attachments  could  not  be  removed  by 
the  owner  to  the  prejudice  of  the  mortgagee, 
etc.  (2)  That  where  Improvements  were  ad- 
ded by  the  lessee,  tenant  for  life,  or  other  ten- 
ants, these  attachments,  apparently  fixtures, 
were  for  the  betterment  of  the  particular  es- 
tate; and  that,  In  the  Interest  of  trade,  man- 
ufacturing, and  agriculture,  they  could  be  re- 
moved at  the  will  of  the  tenant,  as  that  rule 
worked  no  Injury  to  the  owner.  An  illustra- 
tion of  the  first  proposition  Is  found  In  Bond 
T.  Coke,  71  N.  C.  87.  A.  mortgaged  his  land 
to  B.  to  secure  the  payment  of  debts,  and  aft- 
erwards fixed  a  gin  and  press  in  the  usual 
manner,  and  subsequently  sold  his  equity  of 
redemption,  Induding  the  gin  and  press  by 
name,  to  O.  B.  sold  the  land  under  the  first 
trust,  excepting  the  gin  and  press  at  the  sale, 
but  made  no  exception  In  his  deed  to  the  pur- 
chaser. Held,  that  the  purchaser  acquired 
title  to  the  gin  and  press,  as  any  verbal  ex- 
ceptions at  the  sale  would  have  no  effect  In 
controlling  the  provisions  of  the  deed.  Such 
fixtures  as  those  in  the  present  case  are  a 
part  of  the  land,  as  much  so  as  a  house  or  a 
tree,  until  actual  severance;  and  a  deed  con- 
veying the  land  without  any  exception  in  le- 
gal effect  passes  the  title  to  the  steam  engine, 
etc.,  to  the  purchaser,  who  received  his  title 
under  the  sale  decreed  by  the  court  Even 
ff  there  had  been  a  verbal  agreement  to  revest 
in  the  plaintiff  the  tide  to  the  fixtures,  It  (the 
title)  could  not  pass,  except  in  the  manner 
required  by  the  statute  of  frauds.  The  sec- 
ond deed  does  not  profess  to  work  a  sever- 
ance, nor  to  assume  expressly  that  an  actual 
severance  had  occurred,  but  it  undertakes  to 
convey  an  Interest  that  had  already  passed 
by  the  first  deed.  If  the  Idea  was  to  convey 
the  equity  of  redemption  to  the  same  trustee, 
the  {dalntifTs  equity  to  redeem  would  still  re- 
main. The  second  deed  would  have  no  effect 
on  the  rights  of  the  purchaser.  It  was  prob- 
ably made  under  some  doubt  In  the  minds  of 
the  contracting  parties  whether  the  fixtures 
passed  with  the  land  under  the  first  deed  or 
not  Other  questions  were  argued,  but  they 
are  of  no  importance  In  the  case.  In  any  as- 
pect of  this  case,  we  think  the  Judgment  was 
erroneous.    Reversed. 
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(US  N.  C.  7i8) 

STATE  T.  WHITLBT. 

(Snpreme  CSonrt  of  North  Carolina.     Not.  9, 

1898.) 

Criiiikai,  Law— Mauoious  PaoBBonTioK— Oobtb 
— Appbal— Rbtibw— Etidbsob— Bn»»ioi»soT. 

1.  A  prosecutor  ms7  appeal  from  an  order 
requiring  him  to  pay  costs. 

Z.  On  appeal  from  an  order  requiring  a  pros- 
ecutor to  pay  costa,  errors  on  the  trial  cannot 
be  reviewed. 

3.  On  appeal  from  an  order  requiring  a  prose- 
cutor to  pay  costs,  the  findings  of  fact  on  which 
he  is  taxed  with  costs  will  not  be  reriewed. 

4.  A  judgment  on  the  weight  and  sufficiency 
of  evidence  showing  that  a  prosecution  was 
frivolous  or  malicious  will  not  be  reviewed  on 
appeal  from  an  order  requiring  prosecutor  to 
pay  costs,  If  there  la  any  evidence  to  sustain 
the  judgment  ^  ^     ^,     ,     .,    .  . 

5.  A  tenant  prosecuted  by  his  landlord  for 
moving  a  crop  without  notice  before  payment 
of  rent  testified  that  the  landlord  refused  to 
take  com  for  the  rent,  and  "said  he  was  g<^ 
ing  to  indict  me:  that  he  had  $50  to  spend 
on  me."  Bdd  to  be  evidence  that  the  prosecu- 
tion was  malicious,  justifying  the  taxation  of 
costs  against  the  landlord. 

Appeal  from  superior  court,  DupUn  county; 
Robinson,  Judge. 

W.  A.  Whitley  was  acquitted  of  moving  a 
crop  without  notice  before  payment  of  rent 
W.  H.  Wllliama,  the  proaecutlng  wltnesa, 
was  adjudged  to  pay  costs,  and  be  appeals. 
Affirmed. 

Stevens  &  Beasley,  for  appellant .  The  At- 
torney General,  for  the  State. 

FURCHES,  J.  The  defendant  was  a  ten- 
ant of  W.  H.  Williams  (the  prosecutor)  In 
1897,  and  is  indicted  under  the  statute  for 
moving  the  crop  raised  by  him  without  giv- 
ing the  flve-days  notice  required  by  law,  and 
before  the  rental  and  advances  made  by  the 
landlord  were  paid.  The  defendant  was  ac- 
quitted, and  Williams  was  marked  as  prose- 
cutor, and  taxed  with  the  costs.  From  this 
order,  Williams  appeals  to  this  court;  and, 
while  the  state  cannot  appeal  from  a  gen- 
eral verdict  of  not  guilty,  a  party  taxed  with 
the  costs,  as  prosecutor,  may.  State  v.  Mor^ 
gan,  120  N.  O.  563,  26  S.  K  634;  State  v. 
Powell,  86  N.  C.  640.  But  in  such  appeals 
this  court  cannot  review  and  correct  any  er- 
rors committed  by  the  court  on  the  trial,  if 
Budi  errors  should  appear.  Nor  can  this 
court  review  the  findings  of  fact  by  the  court 
upon  which  the  prosecutor  Is  taxed  with  the 
costs.  State  t.  Morgan  and  State  v.  Powell, 
supra.  Nor  can  this  court  review  the  judg- 
ment of  the  court  below  upon  the  weight  of 
the  evidence  or  sufficiency  of  the  evidence, 
showing  that  the  prosecution  was  frivolous 
or  malicious  (as  either  will  Justify  the  court 
in  making  the  order),  unless  it  should  ap- 
pear that  there  was  no  evidence. 

In  this  case  there  are  no  specific  findings 
of  fact  by  the  court,  but  all  the  evidence  of- 
fered on  the  trial  is  sent  up  in  the  record. 
And  the  prosecutor,  Williams,  contends  that 
this  evidence  does  not  prove  or  show  malice. 
The  defendant  Whitley  testified:   "I  was  to 


pay  1,000  pounds  of  seed  cotton.  Nofiblng 
said  at  the  time  about  delivery  at  Pierce's 
gin.  Had  one  and  a  half  acres  in  cotton, 
and  fonr  or  five  acres  in  com;  an  very  poor. 
My  horse  gave  out  in  May.  I  picked  ont 
292  pounds  of  cotton.  The  cows  ate  eoioe. 
I  did  not  dispose  of  any.  I  offered  him  the 
com.  He  said  he  did  not  want  the  com  and 
fodder,  and  said  he  was  going  to  indict  me; 
that  he  had  160  to  spend  on  me.  I  did  not 
make  a  bale  of  cotton."  Taking  this  evi- 
dence to  constitute  the  special  finding  of  the 
court,  we  cannot  say  that  there  was  no  evt- 
dence  to  support  the  order  of  the  court  in 
taxing  the  prosecutor  with  the  costs.  Sndi 
orders  must  depend  to  a  very  great  extent 
upon  the  Judgment  of  the  court  trying  the 
case,  who  sees  and  hears  all  that  Is  said  and 
done.    The  judgment  Is  affirmed. 


(iS  8.  C.  ESJ) 
SPBNOER  OPTIOAL  MPQ.  00.  T.  JOHN- 
SON et  aL 

(Snpreme  Oourt  of  South  Carolina.     Mot.  JX 

1898.) 
LiHiTBD  Parthirships — RBquisrrss  or  Cbbtivi- 

OATR— a-BNBKAL  FaRTKBBS— NoKSOIT— QOBSTIOBS 

OF  Law— Lbadiko  QossTioaa 

1.  The  provision  in  Rev.  St  i  14ia  that  a 

certificate  to  form  a  limited  partnership  shall 
contain,  inter  alia,  a  statement  of  the  amount 
of  capital  which  each  special  partner  has  con- 
tributed to  the  common  stock,  is  not  substan- 
tially complied  with  by  a  statement  of  the 
aggregate  sum  contributed  by  all  the  special 
partners. 

2.  Where  the  statements  required  by  statute 
to  be  made  in  a  certificate  to  form  a  limited 
partnership  are  not  substantially  complied 
with,  the  special  partners  are  liable  as  general 
partners. 

3.  In  an  action  agunst  the  members  of  a 
limited  partnership,  it  is  not  error  for  the 
court  to  state  to  the  Jury  bis  construction  of 
the  contract  of  partnership,  and  his  views 
whether  it  complied  with  the  statute,  since 
such  matters  are  purely  questions  of  law. 

4.  The  overmling  of  objections  to  leading 
questions  does  not  constitute  reversible  error 
unless  there  is  an  abuse  of  discretion. 

5.  It  is  not  an  abuse  of  discretion  to  permit 
leading  questions  in  regard  to  matters  which 
the  witness  had  before  testified  to  in  a  more 
specific  manner. 

6.  Evidence  is  not  admissible  to  show  how 
the  special  partners  in  a  limited  partnership 
paid  their  contributions,—!,  e.  whether  indi- 
vidually or  as  a  firm, — since  the  certificate  re- 
quired by  Rev.  St  {  1410,  must  speak  for  it- 
self in  regard  thereto. 

Appeal  from  common  pleas  circuit  court 
of  Greenwood  county;  James  Aldrich,  Judges 

Action  by  the  Spencer  Optical  Manufacture 
ing  Company  against  H.  W.  Johnson  and 
others,  dobig  business  nnder  the  firm  name 
of  H.  W.  Johnson.  From  a  Judgment  for 
plaintiff,  defendants  other  than  Johnson  ap- 
peal.   Affirmed. 

Giles  &  Magill,  for  appellanta.  W.  K. 
Blake,  for  respondent 

JONES,  J.  This  appeal  Is  from  a  Judg- 
ment on  verdict  In  favor  of  plaintiff  in  a 


Digitized  by 


Google 


s.  o 


SPENCER  OPTICAL  MFG.  CO.  v.  JOHNSON. 


■nit  on  acconnt  of  goods  sold  and  delivered. 
The  defendant  H.  W.  Johnson  did  not  an- 
swer. The  defendants  J.  K.  Dorst  and  W. 
Ia  Durst  interposed  an  answer,  denying  that 
tbey  were  partners  of  H.  W.  Johnson,  and 
denying  generally  the  allegations  of  the  com* 
plaint.  It  was  not  questioned  on  the  trial 
tbat  judgment  Shonid  go  against  H.  W.  John- 
son. The  contention  by  defendants  Ehirst 
was  that  they  were  not  liable  aa  general  part- 
ners with  defendant  Johnson.  Plaintifr  ot- 
tered in  evidence  a  contract  purporting  to  be 
a  contract  of  limited  partnership  between 
defendant  Johnson,  as  general  partner,  and 
defendants  J.  K.  Durst  and  W.  L.  Durst,  as 
special  partners;  then  offered  evidence  of  the 
admission  of  defendant  Johnson  that  the  ac- 
count sued  on  was  correct  with  promises  to 
pay.  and  of  a  partial  payment  on  said  ac- 
count out  of  the  proceeds  of  the  sale  of  the 
stock  of  the  firm  of  H.  W.  Johnson,  defend- 
ant. The  liability  of  the  defendants  J.  K. 
Dnrst  and  W.  L.  Durst  depends  upon  the 
construction  of  the  contract  of  partnership 
Introduced  in  evidence,  or  rather  whether 
said  contract  was  made  in  compliance  with 
the  statute;  and  most  of  the  exceptions  hinge 
on  this  qnestion.  Our  statute  regulating 
limited  partnerships  (sections  1407-14S4,  Rev. 
St),  in  section  1410  provides  as  follows:  "The 
persons  desirous  of  forming  such  partnership 
shall  make  and  severally  sign.  In  the  pres- 
ence of-two  subscribing  witnesses,  a  certifi- 
cate, which  shall  contain:  First  The  name 
or  firm  imder  which  such  partnership  is  to 
be  conducted.  Second.  The  general  nature 
of  the  business  Intended  to  be  transacted. 
Third.  The  names  of  the  general  and  special 
partners  Interested  therein,  distinguishing 
which  are  general  and  which  are  special  part- 
ners, and  their  respective  places  of  residence. 
Fourth.  The  amount  of  capital  which  each 
special  partner  shall  have  contributed  to  the 
common  stock.  Fifth.  The  period  at  which 
the  partnership  Is  to  commence,  and  the 
period  at  which  It  will  terminate."  Section 
1413  provides:  "At  the  time  of  the  filing  the 
original  certificate,  with  the  evidence  of  the 
ezecntion  thereof,  as  before  directed,  an  affi- 
davit of  one  or  more  of  the  general  partners 
shall  also  be  filed  in  the  same  office,  stat- 
ing that  the  sums  specified  In  the  certificate 
to  have  been  contributed  by  each  of  the  spe- 
cial partners  to  the  common  stock  have  been 
actually  and  in  good  faith  paid  in  cash." 
Then  section  1414  provides:  "No  such  part- 
nership shall  be  deemed  to  have  been  form- 
ed untn  a  certificate  shall  have  been  made, 
proved,  filed,  and  recorded,  nor  until  an  affi- 
davit shall  have  been  filed,  as  above  directed; 
and  If  any  false  statement  be  made  In  such 
certificate  or  affidavit  all  thd  persons  inter* 
ested  in  such  partnership  shall  be  liable  for 
all  the  engagements  thereof,  as  general  part- 
ners." In  18  Am.  &  Bng.  Enc.  Law,  p.  809, 
It  is  stated:  "These  requirements,  being 
conditions  precedent  to  the  formation  of  such 
partnership  are  mandatory,  and  U  tbey  are 


not  strictly,  or  at  least  accnrately  and  snb- 
stantlally,  compiled  with,  the  special  partners 
are  not  entitled  to  immunity  from  the  debts  of 
the  firm,  but  will  be  liable  as  general  partners." 
This  statement  Is  supported  by  the  authorities 
cited.  See,  also,  Jenntng's  Ai^eal  (Fa.  Sup.) 
2  I/awy.  Bep.  a  tin.  43,  note  (s.  c.  18  Atl.  19); 
Refining  Co.  v.  Wyman,  S  Lawy.  Rep.  Ann. 
603,  note  (s.  c.  S8  Fed.  574);  Bank  v.  Colgate 
(N.  T.  App.)  8  Lawy.  Rep.  Ann.  712,  note  (s. 
c.  24  N.  B.  790).  The  circuit  court  ruled  in 
favor  of  plalntUTs  contention  that  the  con- 
tract of  limited  partnership  In  this  case  did 
not  comply  with  the  statute,  because  both 
in  the  certificate  and  In  the  affidavit  It  did 
not  appear  what  sum  each  special  i>artner 
had  contributed  and  i>ald  into  the  common 
stock.  It  appears  in  the  certificate  "that  the 
said  J.  K.  Durst  and  W.  L.  Durst  have  con- 
tributed the  sum  of  one  thousand  ($1,000.00) 
dollars  as  capital  to  the  common  stock,"  and 
In  ttie  affidavit  Is  this  statement:  "That  the 
sum  specified  in  the  said  certificate  to  have 
been  contributed  by  the  special  partners  to 
the  common  stock  has  been  actually  and  In 
good  faith  paid  In  cash."  We  do  not  think 
it  either  a  strict  or  a  substantially  accurate 
compliance  with  the  statute  merely  to  state 
what  all  the  special  partners  In  the  aggre- 
gate contribute.  The  statute,  for  reasons  of 
its  own,  insists  that  the  amount  each  special 
partner  contributes  shall  be  specified.  As 
the  limitation  of  the  liability  of  a  special 
partner,  imder  the  limited  partnership  stat- 
ute, must  depend  upon  compliance  with  the 
statute,  it  follows,  if  the  statute  be  not  com- 
plied with,  that  the  special  partner  becomes 
liable  as  a  general  partner.  It  foUows  that 
there  was  no  error  in  refusing  the  motion 
for  a  nonsuit  for  there  was  evidence  tend- 
ing to  establish  the  liability  of  the  defend- 
ants as  general  partners  by  proof  of  the  con- 
tract of  limited  partnership  and  its  noncom- 
pliance with  the  statute,  followed  by  evidence 
of  the  admission  of  H.  W.  Johnson,  the  gen- 
eral partner,  as  to  the  correctness  of  the  ac- 
count sued  on. 

But  independent  of  this,  in  section  1431, 
Hev.  St,  it  is  provided  that  "any  creditor  of 
a  limited  partnership  may,  at  bis  option,  in- 
clude In  his  suit  against  the  same  the  spe- 
cial partner  or  partners  who  may  become  lia- 
ble as  general  partners  by  falling  to  comply 
with  the  provisions  of  this  chapter;  and  all 
the  facts  necessary  to  affirm  or  negative  the 
liability  of  such  special  partner  or  partners 
may  be  given  in  evidence  under  the  general 
issue;  and  the  failure  of  the  plaintiff  to  es- 
tablish such  liability  shall  not  be  cause  of 
nonsuit."  As  the  construction  of  a  written 
contract  is  exclusively  within  the  province 
of  the  court  and  as  the  qnestion  whether  the 
contract  in  question  complied  with  the  stat- 
ute Is  purely  a  question  of  law,  it  was,  ef 
course,  not  a  charge  in  respect  to  facts  for 
the  judge  to  state  to  the  Jury  his  construction 
of  the  contract  and  his  views  whether  the 
same  complied  with  the  statnte.    This  Is  all 
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that  he  said  in  reference  to  the  fourth,  fifth, 
sixth,  seventh,  and  eighth  exceptions,  imput- 
ing error  in  the  charge  in  respect  to  matters 
of  fact  It  follows  also  that  the  ninth,  tenth, 
eleventh,  and  twelfth  exceptions  must  be 
overruled,  because  the  charge  of  the  judge 
to  the  Jury  on  the  question  whether  the  cer- 
tlflcttte  and  affidavit  compiled  with  the  stat- 
ute was  in  accord  with  the  views  of  the 
court  Under  the  twelfth  exception  it  ia 
argued  that,  unless  there  was  some  false 
statement  made  in  the  certificate  or  affidavit 
under  the  limited  partnership  act,  the  spe- 
cial partner  would  not  be  liable  aa  a  general 
partner.  But,  as  has  been  shown,  the  test 
is  not  whether  any  statement  is  false  or  not 
but  whether  the  statements  made  comply 
with  the  requirements  of  the  statute.  If  the 
statements  made  are  upon  their  face  in  com- 
formity  with  the  statute,  under  the  last  clause 
of  section  1414  above  quoted,  it  may  be 
shown  that  the  certificate  or  affidavit  Is  false 
in  some  required  statement,  in  which  case 
the  special  partner  is  liable  as  a  general  partr 
ner,  notwithstanding,  on  their  face,  the  cer- 
tificate and  affidavit  comply  strictly  with  the 
statute.  The  falsity  of  some  requisite,  state- 
ment is  an  additional,  not  the  sole,  ground 
upon  which  the  liability  of  the  special  part- 
ner becomes  general. 

The  exceptions  relating  to  the  admission  of 
certain  testimony  and  the  refusal  to  admit 
other  testimony  will  be  briefly  noticed.  The 
first  exception  alleges  error  In  permitting  the 
following  questions  and  answers:  "Q.  You 
■ay  you  paid  Mr.  Giles  out  of  this  a  certain 
amount  of  money?  A.  Yes,  sir;  I  have  your 
receipt  for  It  Q.  And  myself  a  certain 
amount?  A.  Yes,  sir."  Waiving  the  objec- 
tion that  the  question  is  too  general,  we  may 
say  the  testimony  was  relevant  as  tending 
to  show  a  partial  payment  of  the  account 
fued  from  the  proceeds  of  the  aasets  of  the 
firm  of  H.  W.  Johnson.  In  so  far  as  the  ques- 
tions are  said  to  be  leading,  we  may  say  that 
leading  questions  are  largely  within  the  dis- 
cretion of  the  trial  court  and  will  not  con- 
stitute reversible  error,  unless  there  was 
abuse  of  discretion  to  the  harm  of  the  appel- 
lant In  this  case  the  questions  were  mere 
repetitions  of  what  the  witness  had  already 
testified  to  in  a  more  specific  manner.  The 
second  exception  imputes  error  in  allowing 
W.  K.  Blake  to  testify  to  the  effect  that  de- 
fendant Johnson  told  him  that  no  more  than 
$1,000  had  been  paid  in  on  the  contract  of 
partnership.  We  fail  to  see  what  possible 
harm  such  testimony  could  do  the  appellants. 
The  alleged  statement  by  Johnson  did  not 
dlfFer  from  his  affidavit  attached  to  the  cer- 
tificate, which  was  introduced  in  evidence. 
The  thirteenth  exception  assigns  error  in  re- 
fusing to  allow  J.  K.  Durst,  one  of  the  de- 
fendants, to  testify  how  the  $1,000  paid  Into 
the  limited  partnership  business  by  J.  K. 
Durst  and  W.  L.  Durst  was  contributed,— 
whether  Individually  or  as  a  partnership 
firm  under  the  name  of  J.  K.  Durst  and  W. 


Ii.  Durst  The  ruling  was  correct  The  ea- 
tiflcate,  under  the  act,  must  speak  for  Itself. 
Besides,  the  act  as  shown,  does  not  permit 
any  joint  contributions  by  special  partners. 
The  contributions  by  special  partners  are 
several,  and  the  amount  contributed  by  each 
cme  must  be  specified.  The  Judgment  ot  the 
circuit  court  Is  affirmed. 


(tf  W.  Va.    179) 
HARMISON  v.  BAIXOT  COM-RS. 
(Supreme  Court  of  Appeals  of  West  VirKiala. 

Sept  26,  1898.) 
CouBTB  —  RsviBw  —  Constitutional  Law  —  A^ 

PORTIONIIBNT  or  DeI.E6A.TE8. 

1.  An  unconstitutional  act  forming  a  dele- 
gate district  or  apportionins  delegates  for 
the  house  of  delegates  may  be  declared  void 
by  the  courts,  although  the  act  Is  the  exer- 
cise of  political  power,  since  in  such  case  tlt» 
question  is  judicial. 

2.  When,  after  a  census,  the  legislature  has. 
by  law,  created  delegate  districts,  and  appor- 
tioned delegates  for  the  house  of  delegates 
among  the  counties  and  districts,  section  10 
of  articie  6,  of  the  constitution  forbids  any 
change  until  after  the  next  census.  An  act 
making  earlier  change  is  void. 

(Syllabus  by  the  Court) 

Error  to  circuit  court,  Jefferson  coonty';  K. 
Boyd  Faulkner,  Judge. 

Application  by  Frank  H.  Harmlson  tor  a 
writ  of  mandamus  directed  to  the  ballot  com- 
missioners of  JefTerson.  Judgment  for  peti- 
tioner, and  the  commissioners  ask  for  a  writ 
of  error.    Denied. 

Jacob  Bngle,  for  petitioners.  Forrest  W. 
Brown,  for  respondent 

BRANNON,  P.  In  1891,  the  legislature 
made  an  apportionment  of  delegates  among 
the  various  counties  and  districts  to  consti- 
tute the  house  of  delegates,  giving  Berkely 
and  Jefferson  counties  each  one  delegate,  and 
erecting  a  delegate  district,  called  the  "Seventh 
delegate  district,"  out  of  Berkely,  Jefferson, 
and  Morgan  counties,  with  two  delegates.  In 
1887  the  legislature  passed  an  act  (chapter 
78)  taking  Morgan  county  out  of  said  dis- 
trict, and  giving  it  one  delegate,  and  giving 
Berkely  and  Jefferson  each  one  delegate,  and 
making  them  the  Seventh  delegate  district 
with  one  delegate.  It  reapportioned  and  re- 
dlstricted  the  state  as  to  delegates.  A  con- 
vention called  by  the  Democratic  party, 
claiming  that  the  act  of  1887  was  unc<Histl- 
tutional,  and  that  the  Seventh  district  stood 
as  it  was  under  the  act  of  1881,  composed  of 
Berkely,  Jefferson,  and  Morgan  counties,  nom- 
inated R.  W.  Morrow,  a  resident  of  Jefferson 
county,  and  Frank  Harmlson,  a  resident  of 
Morgan  county,  as  candidates  for  the  house 
of  delegates,  to  represent  said  district;  but 
the  ballot  commissioners  of  Jefferson  county, 
acting  under  said  act  of  1897,  refused  to  put 
said  Harmison's  name  on  the  ballots  to  be 
used  in  the  election  to  be  held  In  yovember, 
1S8S,  and  then  Harmlson  asked  and  obtained, 
by  the  Judgment  of  the  circuit  court  of  Jef- 
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ferson  connty,  a  peremptory  writ  of  mandsr 
znus,  commanding  said  commisslonera  to  put 
his  name  on  such  ballots;  and  said  commis- 
sI(Hier8  now  ask  this  court  tor  a  writ  of  error 
from  said  Judgment 

A  question  occurred  to  my  mind  whether 
this  court  could  consider  the  case,— whether 
this  matter  was  In  Its  nature  a  Judicial  mat- 
ter cognizable  by  the  courts,  or  a  matter  of 
purely  a  political,  legislative,  or  goyemmental 
nature,  to  be  left  absolutely  to  the  legislature, 
since  the  power  to  erect  districts  and  appor- 
tion delegates  was  vested  in  it  by  the  consti- 
tution; but  I  find  that  the  subject  has  been 
discussed  in  various  cases,  and  it  has  been 
beld  that  the  constitutionality  of  apportion- 
ment acts  is  a  subject  of  Judicial  inquiry, 
not  merely  political.  This  Is  based  on  the 
consideration  that  the  Judiciary  must  hold 
an  act  contrary  to  the  constitution  as  no  law 
for  any  purpose.  Denny  v.  State  (Ind.  Sup.) 
42  N.  m  929,  and  cases  there  cited.  See, 
also,  State  t.  Wrlghtson  (N.  J.  Sup.)  28  Atl. 
68.  I  find  It  BO  held  in  the  six  states  of 
Indlajia,  Wisconsin,  Michigan,  New  York,  Il- 
linois, and  New  Jersey.  Further  search 
■hows  that  Massachusetts,  Ohio,  North  Caro- 
lina, Nebraska,  and  Kansas  supreme  courts 
hold  the  same  doctrine,  as  will  be  seen  in 
the  opinions  in  State  ▼.  Cunningham  (Wis.) 
61  N.  W.  724  (full  discussion).  Chapter  25, 
Acts  1893,  gives  the  writ  of  mandamus  to. 
control  ballot  commissioners,  as  held  in  Mar- 
cam  T.  Commissioners,  42  W.  Va.  263,  26  S. 
EL  281.  Of  course,  this  would  not  give  Juris- 
diction if  the  matter  were  not  of  Judicial 
character;  but,  being  of  such  character,  that 
act  applies  mandamus.  Wherever  the  ques- 
tion of  constitutionality  arises  in  the  admin- 
istration of  rights,  the  courts  liave  power  to 
pass  on  It  The  case,  then,  turns  niK>n  the 
question  of  the  constitutionality  of  the  act  of 
ISflT.  If  that  act  is  constitutional,  Harmlson 
la  ineligible  to  represent  the  district,  and  has 
no  right  to  go  upon  the  ballots,  because  a 
resident  of  Morgan  county,  which,  under  that 
act.  Is  no  part  of  the  district;  whereas,  if 
that  act  is  unconstitutional,  the  district 
stands  as  under  the  act  of  1881,— Morgan  a 
part  of  It  Section  7  of  article  6  provides 
that  "after  every  census  the  delegates  shall 
be  apportioned  as  follows,"  giving  a  mode  of 
apportionment  Then  section  10  says:  "The 
arrangement  of  the  senatorial  and  delegate 
districts,  and  the  apportionment  of  delegates, 
shall  hereafter  be  declared  by  law  as  soon  as 
possible  after  each  succeeding  census  taken 
by  authority  of  the  United  States.  When  so 
declared,  they  shall  apply  to  the  first  general 
election  for  members  of  the  legislature  to  be 
thereafter  held,  and  shall  continue  in  force 
nnchanged  until  such  dlBtricts  shall  be  al- 
tered and  delegates  apportioned  under  the 
succeeding  census."  We  plainly  see  that 
both  sections  contemplate  one  apportionment 
and  arrangement  of  districts  after  each  cen- 
SUB,  not  a  changing  one  every  session  of  the 
leglalatare.    This  provision,  flztog  one  appor- 


tionment after  a  certain  event,— the  taking 
of  a  census,— plainly  contemplates  that  there 
shall  be  but  one  after  each  census.  This 
provision  is  mandatory,  not  simply  directory, 
for  the  reason  that  it  manlfestiy  designed  to 
iiave  a  fixed  apportionment  lasting  from  cen- 
sus to  census,  not  varying  and  unstable.  The 
nature  of  the  subject  tells  us  that  this  must 
be  so,  as  it  ought  to  be  so.  Another  reason 
Is  that  constitutional  provisions  are  manda- 
tory, not  merely  directory.  Cooley,  Const 
Lim.  93.  A  case  strongly  supporting  this 
position  is  the  Indiana  case  of  Denny  v. 
State,  42  N.  B.  929.  The  constitution  of  In- 
diana provided  that  an  enumeration  of  voters 
should  be  taken  every  six  years,  and  that  an 
apportionment  of  representatives  should  "be 
made  at  the  session  next  following  each 
period  of  making  such  enumeration";  and 
that  case  held  that  the  mere  fact  that  the 
constitution  provided  for  an  apportionment 
after  each  enumeration  Implied  that,  when 
such  apportionment  was  once  made,  it  for- 
bade another  until  another  enumeration,  al- 
though there  waa  no  prohibition  in  the  con- 
stitution against  a  change  of  apportionment 
and  that  but  one  apportionment  could  be 
made  in  the  six  years.  So,  it  was  held  In 
Slauson  v.  City  of  Racine,  13  Wis.  398,  and 
Opinion  of  Justices,  6  Gush.  675,  and  State  v. 
Cunningham,  supra.  But  when  we  see  that 
our  constitution  expressly  says  that  an  ai>- 
portionment,  when  once  made,  "shall  con- 
tinue in  force  unchanged  until  snch  districts 
shall  be  altered  and  deleg^ates  apportioned  un- 
der the  succeeding  census,"  the  case  is  made 
conclusive  against  any  earlier  change  of  dis- 
trict The  provision  for  one  apportionment 
and  districting  after  each  census  is  manda- 
tory, not  by  mere  construction,  but  because 
there  Is  a  prohibition  against  any  change  un- 
til the  next  census.  There  is  no  room  here 
to  construe  and  doubt  We  must  simply 
obey  the  constitution.  If  there  were  any  es- 
cape, I  would  not  declare  the  act  void;  but 
there  Is  no  other  alternative.  We  therefore 
refuse  a  writ  of  error,  as  we  regard  the  de- 
cision of  the  circuit  court  plainly  right 

Note  by  BRANNON,  P.:  I  call  attention  to 
the  case  of  People  v.  Hutchinson,  172  111.  486, 
50  N.  E.  S99,  pnbUshed  since  I  deliveted  the 
above  opinion.  The  constitution  of  lilinots  pro- 
vides that  "the  general  assemUy  diall  apportion 
the  state  every  ten  years"  for  senaton,  and  so 
forth,  and  that  case  held  said  provision  manda- 
tory, and  as  prohibiting  any  second  apportion- 
ment within  the  10  years  after  the  legislatare 
had  once  made  an  apportionment  after  a  census. ' 
The  case  strongly  supports  the  above  opinion. 


(106  Ga.  665) 

EQTHTABLH  MOBTG.  CO.  v.  BITTLER. 

(Supreme  Conrt  of  Georgia.     Oct   17,  1898.) 

Debd— Obltvskt — EsTOPPKL— Nbw  TaiJUk 

1.  The  presumption  of  the  delivery  of  a  deed 

which  arises  from  the  fact  that  it  has  been 

recorded  Is  not  conclusive,  and,   between  the 

parties  to  the  instrument   may   be   rebutted; 

yet  when  it  appears  that  snch  deed  was  duly 

recorded  at  the  instance  of  the  grantor,  and 
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tben  delivered  to  «  third  permn'  as  an  escrow, 
the  grantor  may,  as  to  third  persons  who  pur- 
chase for  value  on  the  face  of  the  record,  and 
without  knowledge  or  notice  of  nondelivery  to 
the  grantee,  be  estopped  from  denying  deUv- 

2,  The  case  having  been  made  to  turn  on  the 
qnestion  of  delivery  or  nondelivery  of  the  deed 
under  which  the  claimant's  grantors  asserted 
title,  without  reference  to  the  law  of  estoppel 
as  indicated,  a  new  trial  must  be  granted. 

(Syllabas  by  the  Court.) 

Error  from  superior  court,  Troup  county; 
S.  W.  Harris,  Judge. 

Action  by  H.  0.  Butler  against  B.  T.  Winn. 
Judgment  for  plaintiff,  and  levy  on  lands,  to 
which  the  Equitable  Mortgage  Ck>mpany  filed 
a  claim.  Verdict  finding  property  subject, 
and  claimant  brings  error.    Reversed. 

Payne  &  Tye  and  Ohas.  E.  Hawker,  for 
plaintiff  In  error.  Longley  &  Longley,  for  de- 
fendant in  error. 

LITTLB,  J.  In  May,  1895,  H.  0.  Butler 
recovered  a  judgment  for  $2,590.47  against 
E.  T.  Winn,  as  administrator  of  the  estate 
of  Willis  Miller,  deceased.  On  the  Ist  day  ot 
June,  1895,  a  fl.  f a.  issued,  and  was  by.tbe 
sheriff  levied  on  certain  lands,  as  the  prop- 
erty of  WUUs  MlUer,  which  Included  202^ 
acres,  "whereon  Henry  Miller  now  lives,  and 
known  as  the  'Old  Dred  Davis  Place,' "  and 
which  was  further  described  in  the  levy  by 
metes  and  bounds.  To  this  levy  the  Equi- 
table Mortgage  Company  filed  a  claim,  in 
which  It  averred  that  202V&  acres,  known  as 
the  "Dred  Davis  Place,"  embraced  In  said 
levy,  was  not  the  property  of  the  deceased, 
but  was  the  property  ot  the  claimant  On 
the  trial  of  the  issue  made,  the  claimant 
Introduced  in  evidence  three  deeds,  the  ma< 
terlal  portions  of  which  are  as  follows:  (1) 
Deed  from  Joel  B.  Davis  to  WilllB  MlUer, 
dated  August  26,  1850,  recorded  September 
3,  1850;  the  same  conveying  the  laud  In 
dispute,  and  containing  a  general  warranty 
of  tltie.  (2)  Warranty  deed  to  same  land 
from  WlUls  MiUer  to  Henry  W.  Miller  and 
Mary  J.  MiUer,  dated  January  6,  1886,  and 
recorded  January  SO,  1886.  (3) 'Deed  from 
Henry  W.  Miller  and  Mary  J.  MlUer  to  the 
Equitable  Mortgage  Company,  the  claimant, 
dated  July  17,  1889,  and  recorded  July  24, 
1889,  made  under  the  provisions  of  the  Code 
of  1882,  and  carried  title  to  secure  a  debt 
of  $483.50.  H.  O.  Butler  testified  that  he  was 
the  plaintiff  In  fi.  fa.;  that  he  wrote  the  deed 
from  Willis  Miller  to  Henry  W.  MlUer  and 
Mary  J.  Miller  at  the  request  of  WUlIs  Mil- 
ler, who  was  present  In  the  clerk's  office  at 
the  time  the  deed  was  recorded;  and  that  it 
waa  recorded  by  direction  of  WlUls  MlUer. 
The  witness  further  testified:  "This  deed  has 
been  in  my  possession  ever  since  it  was  re- 
corded, and  never  was  in  possession  of  Henry 
MiUer  or  Mary  J.  MiUer.  WUUs  MUIer  owed 
me  money  at  the  time  this  deed  was  made, 
and  we  met  to  have  a  settiement.  The  set- 
tlemeat  was  neTer  made.    The  deed   was 


never  deHrered  to  Henry  W.  Miller  or  Mazy  3. 
MUler.  It  vras  executed  in  the  clerk's  office. 
WlUls  MUler  and  Henry  MlUer  were  present. 
WUlls  MlUer  owed  me  several  thousand  dol- 
lars at  the  time.  After  executing  the  deed, 
he  handed  It  to  me,  to  be  held  pending  * 
settiement  between  me  and  WUUs  MlUer.  It 
waa  suggested  that  the  deed  ought  to  be  re- 
corded, to  keep  it  from  getting  lost,  and  it 
waa  recorded  and  handed  back  to  me  by  tbe 
clerk.  •  •  •  WlUls  MUler  instructed  me 
to  hold  the  deed,  and  never  deUver  it  to 
Henry  or  Mary  J.  MlUer,  until  a  settlement 
was  made,  which  settiement  has  never  been 
made.  The  deed  was  a  deed  of  gift  by  Wil- 
lis MiUer,  and  waa  executed  in  view  ot  a 
settiement  which-  he  was  to  make  with  me, 
•  *  *  but  tbe  settiement  faUed,  and  WU- 
Us MUler  Instructed  me  to  bold  the  deed,  and 
never  deUv^r  it,  until  such  settiement  was 
had.  WUUs  MlUer  was  then  In  possession 
of  said  land,  and  had  been  for  years,  and 
he  died  in  possession,  and  this  deed  has  never 
been  out  of  my  ovni  possession."  The  Jury 
rendered  a  verdict  finding  the  property  sub- 
ject Tbe  claimant's  motion  for  a  new  trial 
was  overruled,  and  it  excepted.  The  motion 
was  iqmn  tbe  grounds  that  tbe  verdict  waa 
contrary  to  law  and  the  evidence,  and.  In 
addition,  that  the  court  erred  as  foUows:  (1) 
In  charging:  "If  you  believe  from  the  evi- 
dence that  the  deed  executed  by  Willis  Mil- 
ler to  Mary  J.  MUler  and  Henry  W.  MUlw 
was  never  deUvered,  then  I  charge  yon  that 
the  land  Is  subject  because  in  that  event 
tbe  titie  never  passed  out  of  WlUis  MUler; 
the  law  being  that  to  make  a  valid  deed, 
deUvery  is  essential."  It  Is  aUeged  that  this 
was  error,  because:  (a)  The  charge  fell  short 
in  not  submitting  to  the  Jury  the  question  of 
notice  that  the  deed  was  not  d^vered  at 
t6e  time  tbe  movant  acquired  its  deed  from 
Henry  W.  and  Mary  J.  MiUer.  If  it  was 
recorded,  and  tbe  movant  was  an  Innocent 
purchaser,  and  without  notice  of  Its  not  hav- 
ing been  delivered,  the  movant  had  the  legal 
right  to  assume  tt  was  duly  delivered,  and 
the  parties  would  be  esfa^ped  from  saying  it 
was  not  delivered,  (b)  The  comrt  should  have 
charged,  in  addition  to  what  It  did  charge, 
that,  unless  the  Equitable  Mortgage  Company 
had  notice  of  the  nondeUvery  of  the  deed, 
it  would  not  be  affected  by  the  fact  that  the 
deed  was  not  actually  deUvered,  provided 
some  authorized  person  had  the  deed  record- 
ed, as  was  done  prior  to  the  making  of  the 
deed  of  Henry  W.  and  Mary  J.  MlUer  to  the 
company,  (c)  The  court  should  have  gone 
further,  and  charged  that  if  the  plaintiff, 
who  had  the  deed  from  WlUls  Miller  recorded, 
put  it  In  the  power  of  Henry  W.  and  Mary  J. 
MiUer  to  have  it  recorded,  and 'it  was  In  fact 
recorded,  and  movant  advanced  its  money  on 
the  faith  of  the  deed's  having  been  deUvered 
because  recorded,  and  having  no  notice  that 
tbe  deed  was  not  actually  delivered,  plaintiff 
would  be  estopped  from  claiming,  as  against 
the  movant,  that  tbe  deed  was  not  deUvered, 
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aa  be,   and  not  the  movant,  ahonld  Boffer. 

(2)  In  admitting  In  evidence,  over  objection 
of  movant,  the  following  testimony  of  Butler: 
"The  deed  was  never  delivered  to  Henry  W. 
MlUn."  It  iB  alleged  that  this  was  error, 
becanse:  (a)  The  question  of  nondelivery  of 
the  deed  could  be  raised  only  by  the  grantor, 
WUlls  Miller,  (b)  The  evidence  was  inadmis- 
sible miless  It  was  shown  that  the  movant 
had  notice  of  the  nondelivery  of  the  deed. 

(3)  In  allowing  Butler  to  testify,  over  the  ob- 
jection of  movant,  "The  deed  has  been  In 
my  possession  ever  since  It  was  recorded." 
It  Is  alleged  that  this  was  irrelevant,  and 
did  not  Illustrate  any  Issue  before  the  court 
for  determination.  (4)  In  allowing  Batler  to 
testify,  over  objection  of  movant,  that  Willis 
Miller  owed  him  (witness)  money  at  the  time 
the  deed  was  made,  and  they  were  to  have  a 
settlement,  and  that  the  settlement  was  never 
madew  It  is  alleged  that  this  was  error,  be- 
cause it  was  not  shown  that  the  movant  had 
notice  of  any  private  transaction  between 
these  parties,  and  should  not  be  bound  by  al- 
leged equities  existing  between  Willis  Miller 
and  the  plalntifr.  (5)  In  permitting  Butler, 
over  objection  of  movant,  to  testify  In  regard 
to  the  nondelivery  of  the  deed  from  Willis 
Miller  to  Henry  W.  and  Mary  J.  MUler,  and 
In  regard  to  the  debts  due  by  Miller  to  But- 
ler, becanse  it  was  not  attempted  to  be  shown 
that  movant  had  notice  of  the  nondelivery  of 
the  deed. 

As  wlU  tw  seen,  the  rtghta  of  the  respec- 
tive parties  in  the  trial  below  were  made  to 
turn  exclusively  on  the  question  as  to  whether 
there  had,  in  fact  and  in  law,  been  a  deliv- 
ery of  the  deed  from  Willis  Miller  to  Henry 
W.  MiUer  and  Mary  J.  MlUer.  The  trial 
Jndge  instructed  the  jury  that  if  such  deed 
had  not  been  delivered,  then  the  title  did  not 
pass  out  of  Willis  Miller,  and  they  should 
accordingly  find  the  land  subject  to  the  exe- 
catlon.  We  agree  with  the  contention  of 
counsd  for  claimant  that  the  issues  raised 
in  the  case  Involve  the  application  of  another 
principle  of  law,  not  Included  in  the  question 
of  the  actual  delivery  of  the  deed.  It  cannot 
be  questioned.  In  the  light  of  the  evidence^ 
that  the  deed  from  Willis  Miller  to  Henry  W. 
and  Mary  3.  Miller  was  an  eacrow,  and  that, 
treating  the  deed  aa  a  mnnlment  of  title, 
the  grantees  could  take  nothing  by  the  deed. 
Civ.  Code,  ;  3603.  It  is  freely  conceded,  too, 
that  as  between  those  parties  the  registry  of 
the  deed  was  only  presumptive  evidence  of  Its 
delivery,  and  such  presumption  might  be  re- 
butted, and  the  grantor  allowed  to  show  by 
competent  evidence  that  notwithstanding 
such  registry  the  deed  was  never  in  tact  de- 
livered, and  consequently  passed  no  title. 
Wellborn  t.  Weaver,  17  Qa.  275;  Harvlll  v. 
liowe,  47  ChL  214;  Ross  t.  Campbell,  73  Ga. 
309;  Gordon  t.  Trimmler,  81  Oa.  472,  18  S. 
E.  404.  It  Is  equally  true,  however,  that 
where, a  grantor  executes  a  deed  In  escrow, 
but  at  the  same  time,  for  any  reason,  directs 
that  it  be  spread  upon  the  records,  and  it  is 


duly  recorded,  nni  Is  absolute  and  uncondi- 
tional on  its  face,  and  nothing  appears  on  the 
record  to  Indicate  that  the  grantee  holds  oth- 
er than  an  unconditional,  fee-simple  title, 
and  no  facts  apiwar  sufficient  to  put  a  pru- 
dent person  upon  Inquiry  as  to  the  real  truth 
of  the  transaction  as  between  the  grantor  and 
the  grantee,  such  grantor  wlU  ordinarily,  as 
against  an  innocent  purchaser,  who,  upon  the 
faith  of  such  record,  and  for  value,  takes  a 
subsequent  conveyance  from  the  person  nam- 
ed in  the  deed  as  grantee,  be  estopped  to  set 
up  the  nondelivery  of  the  deed  to  bis  gran- 
tee, and  thus  defeat  the  conveyance  taken  by 
such  innocent  purchaser  from  such  grantee. 
As  is  said  in  Wade,  Notice,  {  96,  the  registry 
acts  are  Intended  to  furnish  the  best  and 
most  easily  accessible  evidence  of  the  titles 
to  real  estate,  to  the  end  that  those  desiring 
to  purchase  may  be  fully  Informed  of  in- 
struments of  prior  date  aftectlng  the  subject 
of  their  contemplated  purchases,  and  also 
that,  having  availed  themselves  of  this  means 
of  knowledge,  they  may  rest  there  and  pur- 
chase in  absolute  security,  provided  they  do 
so  without  knowledge,  Inforihation,  or  such 
suggestions  from  other  facts  as  It  would  be 
gross  negligence  to  Ignore,  of  some  anteced- 
ent conveyance  or  equitable  dalm.  If  the 
owner  or  a  person  having  an  Intepest  In  prop- 
erty represents  another  as  the  owner,  or 
permits  him  to  appear  as  such,  or  as  having 
complete  authority  over  it,  he  will  be  estop* 
ped  to  deny  such  ownership  or  authority, 
against  persons  who,  relying  on  bis  repre- 
sentations or  silence,  have  purchased  or  ac- 
quired an  interest  In  the  proi>erty;  and  gen- 
erally where  a  person,  by  word  or  conduct, 
voluntarily  induces  another  to  act  on  a  be- 
lief in  the  existence  of  a  certain  state  of 
facts,  he  will  be  estopped,  as  against  him, 
to  allege  a  difterent  state  of  facts.  7  Am. 
&  Bng.  Bnc  Law,  p.  18  et  Seq.  In  the  case 
of  Greer  V.  MitcheU  (W.  Va)  26  S.  B.  302, 
it  is  said:  "A  party  who  by  his  acts,  declara- 
tions, or  admissions,  at  by  failure  to  act  or 
speak  nnder  circumstances  where  he  should 
do  BO,  either  designedly  or  with  willful  dis- 
regard of  the  interests  of  others,  induces  or 
misleads  another  to  conduct  or  dealings 
which  he  would  not  have  entered  upon  but 
for  this  misleading  influence,  will  not  be 
allowed  afterwards  to  come  in  and  assert 
bis  right,  to  the  detriment  of  the  person  so 
mided.  That  would  be  a  frand."  And,  ap- 
plying this  principle,  it  was  held  in  that 
case  that  where  the  owner  of  a  tract  of  land 
conveys  the  same  to  his  brother  by  a  deed 
absolute  on  its  face,  and  allows  the  said 
deed  to  remain  for  years  on  the  record  of 
the  county  in  which  the  land  lies,  thus  giv- 
ing notice  to  the  world  of  the  title  thereto 
in  said  brother,  "and  third  parties  extend 
credit  to  that  brother,  and  allow  him  to  be- 
come indebted  to  them,  and  obtain  judg- 
ments against  the  brother  for  the  debts  thus 
created,  and  docket  the  same  in  the  county 
where  tbe  land  is  situated,  snch  creditors 
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thereby  acqnire  a  valid  lien  on  the  land; 
and  the  party  who  conveyed  said  land  to 
his  brother,  and  allowed  the  deed  to  so  re- 
main recorded,  Is  estopped  from  claiming 
title  to  the  land,  as  against  said  creditors. 
In  the  caae  of  Lawrence  v.  Investment  Oo. 
(Kan.)  82  Pac.  816,  where  Ignorajit  and  Ullt- 
erate  owners  conveyed  by  absolute  deed  cer- 
tain property,  supposing,  however,  that  they 
were  executing  a  mortgage,  merely,  and 
such  grantee  placed  the  deed  upon  record, 
and  procured  from  the  investment  company, 
which  was  Ignorant  of  the  facts,  a  loan 
thereon,  It  was  held  that  where  such  owner 
negligently  allowed  the  legal  title  to  go  to 
another,  and  clothed  him  with  apparent 
power  to  convey  and  Incumber  the  same, 
and  such  person  mortgaged  the  property,  as 
security  for  a  loan,  to  one  who  took  the 
mortgage  in  good  faith,  and  without  notice 
of  the  fraud,  the  mortgage  would  be  held 
valid  and  in  force,  as  against  the  original 
grantor.  The  principle  was  applied  by  this 
oonrt  In  the  case  of  Taylor  v.  Street,  82  Oa. 
723,  9  S.  E.  829,  where  it  was  ruled:  "It  ap- 
pearing that  the  plaintiffs'  Intestate,  under 
whom  they  dahn,  sold  the  land  in  dispute  to 
his  father,  made  him  a  deed  thereto,  and  had 
it  recorded,  and  lived  several  years  after- 
wards, and  after  his  death  his  father  went 
Into  possession,  and  exercised  acts  of  owner- 
ship for  years,  and  then  sold  to  the  defend- 
ant, who  purchased  without  notice  of  any 
daim  of  platntUfB,  and  in  good  faith,  the 
plaintiffs  are,  as  their  intestate  would  be, 
estopped  from  setting  up  title.  Whether  the 
deed  was  ever  actually  delivered  or  not,  the 
placing  of  it  npon  record  by  the  intestate 
gave  notice  to  the  world  that  the  title  passed 
ont  of  him  into  his  father." 

It  must  be  clear,  therefore,  that  the  claim- 
ant having  shown  that  the  deed  to  its  Imme- 
diate grantors  waa  put  on  record  at  the  In- 
stance of  the  original  grantor,  and  tliat  the 
conveyance  so  recorded  iy>parently  clothed 
such  intermediate  grantors  with  the  unqual- 
ified legal  title  to  the  property,  and  the  right 
to  convey  the  same,  in  the  absence  of  evi- 
dence that  the  claimant  had  actual  notice  of 
the  nondelivery  of  the  deed,  or  notice  of  any 
fact  sufficient  to  put  It  upon  Inquiry,  a  case 
was  made  in  Its  favor,  which  prima  facie,  at 
leaat,  estopped  the  original  grantor  from  set- 
ting up  the  nondelivery  of  the  deed,  and 
thereby  defeating  the  conveyance  to  the 
claimant  If  such  original  grantor  was  estop- 
ped, it  moat  follow  that  a  creditor,  whose 
Judgment  waa  obtained  subsequent  to  the  con- 
veyance to  the  claimant,  would  likewise  t>e 
estopped,  as  the  priority  of  his  lien,  under 
such  drcumstances,  must  depend  on  the  title 
of  Oie  grantor.  Besides,  before  the  creation 
of  his  lien,  this  creditor,  to  whom  the  deed 
wai  delivered,  consented  to  and  participated 
in  the  act  of  having  the  deed  placed  upon 
the  recMTd;  and  it  would  seem  that  the  same 


law  of  estoppd  which  would  prevent  the 
grantor  from  attacking  the  validity  of  the 
deed  for  want  of  delivery  ought  to  similarly 
affect  him. 

There  la  evidence  In  the  record  that,  al- 
though the  original  grantor  had  the  deed  put 
upon  record,  he  was  in  possession  of  the  prop- 
erty at  the  time  be  executed  the  deed,  and 
died  in  possession  of  the  same.  The  orig- 
inal deed  was  made  in  1886,  and  the  deed 
from  the  grantees  in  that  instrument  to  the 
claimant  waa  not  made  until  1889.  The  rec- 
ord does  not  show  when  WUUs  Miller  died,  nor 
does  It  show  who  was  in  possession  of  the 
property  at  the  time  Henry  W.  and  Mary  J. 
Miller  conveyed  to  the  claimant  The  record 
does  show  that  at  the  time  the  execution  waa 
levied,  in  1896,  Henry  W.  Miller  was  resid- 
ing on  the  land.  It  is  generally  incumbent 
on  the  person  Invoking. an  estoppel  to  show 
that  he  waa  Ignorant  of  the  facta  concerning 
which  he  Invokes  the  estoppel;  and,  if  it  ap- 
pear that  he  either  knew  or  ought  to  have 
known  such  facts,  no  estoppel  will  arise.  Sec- 
tion 3931  of  the  Civil  Code  provides  that  "pos- 
session of  land  Is  notice  of  whatever  right 
or  title  the  occupant  has,"  etc.  Whether, 
where  a  grantor,  although  he  executes  a  deed 
and  has  the  same  recorded,  remains  In  pos- 
session of  the  property,  and  Is  in  actual  pos- 
session of  the  same  at  the  time  his  grantee 
conveys  to  another,  he  can,  in  view  of  this  pro- 
vision of  the  Code,  be  held  estopped,  as 
against  such  subsequent  purchaser,  to  deny 
delivery  of  the  deed  to  his  grantee,  and  prove 
Its  nondelivery,  so  as  to  show  that  title  has 
never  passed  out  of  him.  ia  a  question  whidi 
the  present  record  does  not  render  it  neces- 
sary to  decide. 

2.  The  principle  of  the  law  of  eatoppd  not 
having  been  considered  by  the  court  in  the 
charge  to  the  Jury,  but,  aa  has  been  aaid,  the 
case  having  been  made  to  turn  on  the  qnea- 
tion  of  delivery  or  nondelivery  of  the  deed  to 
claimant's  'grantors,  there  must  be  a  new 
trial,  in  view  of  what  has  been  above  ruled. 

We  find  no  error  in  the  rulings  of  the  court 
or  the  admissibility  of  evidence,  as  set  out  in 
the  remaining  grounds  of  the  motion  for  a 
new  trlaL  The  defendant  in  error  inaiated 
that  the  title  to  the  hmd  waa  in  Wlllia  Miller, 
his  debtor,  and  that  title  did  not  pfua  out  of 
him  by  his  deed  to  H.  W.  and  Mary  J.  MSBec, 
because  the  deed  had  not  been  delivered. 
He  waa  entitled  to  show  these  facta,  and,  if 
true,  as  a  general  proposition,  the  instrument 
would  not  have  the  effect  of  passing  title. 
Such  facts  having  been  shown,  if  the  claim- 
ant had  notice,  this  would  still  be  the  effect: 
hence  It  waa  competent  to  show  the  facta 
which  would  under  some  circumstances  ren- 
der the  title  of  claimant  Invalid.  But  wheth- 
er its  title  was  valid  or  Invalid,  the  fact  of 
nondelivery  being  shown,  depended  on  other 
fa<;ta,  as  above  indicated.  Judgment  reven- 
ed.    All  the  Justices  concurring; 
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JOHNSON  T.  STATB. 

(Supreme  Court  of  Georgia.     Oct.  18,   1898.) 

HomoiDB— JusTiviOATioN— Rbasohablb  Fbabs. 

1.  In  m  trial  for  morder,  where  one  of  the 
theories  of  the  defense,  based  either  upon  the 

Brisoner's  statement  or  the  sworn  testimony, 
I  that  the  accused,  at  the  time  of  the  liill- 
ing,  was  acting  under  the  fears  of  a  reasonable 
man,  believing  that,  in  order  to  save  his  own 
life,  it  was  necessary  to  talce  'the  life  of  the 
deceased,  such  fears  being  occasioned  partly 
by  threats  of  the  deceased  to  Icill  the  accused, 
coupled  with  the  drawing  of  a  deadly  weapon, 
it  was  error  for  the  court,  in  charging  the  ju- 
ry upon  the  subject  of  reasonable  fears,  to  state 
that  "a  mere  threat  is  not  suflSdent;  the  mere 
drawing  of  a  weapon  or  show  of  a  weapon  is 
not  sufficient"  While  provocation  by  words, 
threats,  menaces,  or  contemptuous  gestures  is 
not  sufficient  to  justify  the  excitement  of  pas- 
sion, and  reduce  a  homicide  below  the  grade  of 
murder  when  the  killing  is  done,  not  on  account 
of  any  fear  in  the  mind  of  the  slayer,  but 
solely  to  resent  the  provocation  given,  it  is, 
nevertheless,  true  that  such  acts  may  in  some 
instances  be  sufficient  to  arouse  the  fears  of  a 
reasonable  man  that  his  life  is  in  danger;  the 
same  being  a  question  to  be  determined  by  the 
jury. 

2.  The  charge  of  the  court,  except  as  above 
pointed  out,  was  a  fair  presentation  to  the  jury 
of  the  law  upon  the  issues  involved. 

(Syllabus  by  the  Court) 

Bmr  from  superior  court,  Richmond  conn- 
ty;  E.  H.  Callaway,  Judge. 

Humphrey  Johnson  was  convicted  of  mur- 
der, and  he  brings  error.    Reversed. 

The, following  is  the  official  report: 
Humphrey  Johnson  was  indicted  for  mnr^ 
der  in  the  slaying  of  Clarence  Merlan,  and 
was  found  guilty  of  manslaughter.  His  mo- 
tion for  a  new  trial  was  overruled,  and  he  ex- 
cepted. In  Judge  Callaway's  charge  to  the 
Jury  appears  a  comprehensive  summary  of 
the  respective  contentions  of  each  side  of  the 
case,  in  substance  as  follows:  The  state  con- 
tends that  on  the  night  of  the  day  charged  in 
the  Indictment,  at  Dan  Bowles'  store,  the  de- 
fendant and  Merlan  started  to  play,  and, 
while  engaged  In  playing  and  tusseling,  be- 
came angered,  or  some  words  passed  be- 
tween them;  that  Merlan  cursed  the  defend- 
ant, and  in  the  scuffle  he  threw  defendant 
oft  the  veranda  where  they  were  playing, 
after  which  they  were  separated,  and  defend- 
ant went  Into  the  store;  that  Meiian  sat 
upon  a  bench  on  the  veranda,  and  there  re- 
mained; that  defendant  went  to  a  boy  who 
was  in  the  store,  and  got  from  him  a  pistol, 
went  to  the  door,  and  made  some  remark  to 
Merlan,  asking  him  If  he  thought  he  had 
the  advantage  of  him,  or  something  of  that 
kind,  and,  immediately  or  shortly  thereaftejr, 
the  defendant  began  firing  upon  tiie  deceased, 
and  shot  him  twice,  one  ballet  taking  effect 
Id  his  breast,  the  other  In  his  wrist,  and  a 
third  striking  the  bench  or  floor  where  he 
was  sitting,  defendant  firing  four  or  five 
shots;  tbat  he  then  ran  off,  and  Merlan  also 
ran  off;  and  that,  in  fonr  or  five  days,  Merlan 
died  from  the  effects  of  the  wound  in  his 
breast    The  defendant  contends  tliat,  in  the 


play  or  scuffling,  Merlan  became  angered, 
cursed  defendant  a  number  of  times,  calling 
blm  a  most  opprobrious  name,  and  threw  him 
from  the  veranda  to  the  ground  (Merlan  being 
much  the  stronger  man);  that,  when  defend- 
ant endeavored  to  apologize  or  beg  his  par- 
don, Merlan  cursed  at  him,  stating  that  be 
wanted  none  of  his  damned  pardon;  that 
defendant  then  left  him,  went  into  the  store, 
and  got  the  pistol,  but,  when  he  came  to  the 
door,  he  had  no  Intention  of  renewing  the 
difficulty,  and  had  no  such  idea  when  he  still 
bantered  Merlan;  that  Merlan  replied  to  him 
with  curses  again,  arose,  and  put  his  Iiand 
behind  him  as  If  drawing  a  pistol,  and  start- 
ed towards  defendant;  that  Merlan  was  In 
the  act  of  drawing  a  pistol  when  defendant 
fixed  on  him,  which  firing  was  done  in  self- 
defense;  that  defendant  was  soon  afterwards 
seen  running  with  a  pistol  In  hand  to  the 
house  of  defendant's  mother;  and  that  he 
carried  the  pistol  in  there,  and  carried  It  to 
the  house  where  he  finally  went 

In  addition  to  the  general  grounds,  the  mo^ 
tlon  for  new  trial  makes  the  following  as- 
signments of  error:  The  court  charged  the 
jury  in  the  language  of  Pen.  Code,  {  66.  It 
Is  contended  that  the  latter  part  of  this  charge 
should  have  been  qnalifled  by  an  Instruction 
that  this  rule  applies  only  where  the  homi- 
cide Is  committed  for  the  purpose  of  resenting 
provocation  given;  that  threats  and  menaces 
may  under  some  circnmstances  (to  be  de- 
termined by  the  jury)  be  sufficient  to  excite 
the  fears  of  a  reasonable  man  that  a  fdony 
is  about  to  be  committed  upon  him;  and 
that  such  rale  applies  only  hi  the  event  the 
jury  believe  that,  at  the  time  defendant  fired, 
the  deceased  was  not  attempting  to  commit  a 
felony  on  him;  and  that  the  circumstances 
did  not  cause  defendant,  as  a  reasonable  man, 
to  believe  that  sudh  was  the  purpose  of  de- 
ceased, even  if  in  fact  it  was  not  The 
court  charged:  "If  the  defendant  inflicted 
the  wonnd  by  shooting  a  pistol,  which  result- 
ed In  the  death  of  Merlan,  and,  at  the  time 
he  shot  Merlan,  his  own  life  was  not  in  actual 
danger,  bat  the  circnmstances  as  they  ap- 
peared to  him  were  snfflclent  to  excite  the 
fears  of  a  reasonable  man  that  his  life  was 
in  danger,— the  circumstances  were  sufficient 
to  excite  the  fears  of  a  reasonable  man  that 
Merlan  was  trying  to  shoot  him,— and  he 
acted  under  the  excitement  of  such  fears  as 
that,  and  not  In  a  spirit  of  revenge,  then  he 
bad  the  right  to  shoot  him;  and,  if  you  find 
that  to  be  the  truth  of  this  case.  It  would  be 
your  duty  to  acquit  the  defendant  Now,  as 
I  stated  to  yon,  a  bare  fear  Is  not  sufficient; 
a  mere  threat  Is  not  sufficient;  the  mere 
drawing  of  a  weapon  or  show  of  a  weapon  is 
not  sufficient"  The  last  sentence  Is  assigned 
as  erroneous,  for  that  the  jury  should  have 
been  left  free  to  determine  whether  a  threat 
or  the  drawing  of  a  weapon  would  have  been 
sufficient,  under  the  circumstances,  to  excite 
the  fears  of  a  reasonable  man  that  a  felony 
was  about  to  be  committed  upon  him.    The 
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tonrt  charged:  "If,  In  the  Inyeatlgatlon  of 
this  case,  70a  have  a  reasonable  doubt  as  to 
whether  or  not  at  the  time  the  defendant 
flred  the  shot  which  inflicted  the  wound  that 
caused  Merlan's  death  (If  jan  are  satisfied 
beyond  a  reasonable  doubt  that  he  shot  Me- 
rlan  or  Inflicted  the  wound  which  subse- 
quently resulted  In  his  death),  he  was  act- 
ing In  self-defense,  or  whether  or  not  he  was 
acting  under  the  fears  of  a  reasonable  man, 
— I  say,  If  you  have  any  reasonble  doubt  as 
to  the  truth  of  either  of  these  propositions, 
it  would  be  your  dnty  to  glye  the  defendant 
the  benefit  of  that  doubt,  and  acquit  him." 
The  error  specified  Is  that  the  court  expressed 
an  opinion  as  to  what  had  been  proved,  to 
wit,  that  It  was  the  wound  inflicted  by  de- 
fendant that  caused  the  death  of  Merlan, 
which  under  the  evidence  was  not  conceded 
by  defendant  The  court  charged:  "If  you 
believe  that  a  witness  has  not  sworn  to  the 
truth  as  to  some  material  matter  In  the  case, 
—if  you  believe  that  a  witness  has  sworn 
willfully  and  knowingly  false  as  to  stfme 
material  matter  in  the  case,— yon  ought  not 
to  consider  the  testimony  of  that  witness  at 
all,  unless  It  la  corroborated  by  other  evi- 
dence; bat  yon  are  the  Judge  as  to  whether 
or  not  a  witness  has  been  Impeached,  and 
as  to  whether  or  not  you  will  believe  the  tes- 
timony of  any  single  witness,  or  whether  yon 
will  discredit  It  or  what  weight  yon  will 
give  It"  It  Is  Insisted  that  this  falls  to 
make  clear  to  the  jury  that  M  to  the  false 
testimony,  the  witness  cannot  be  restored  to 
credibility  at  all,  nor  corroborated;  and  that 
the  charge  does  not  point  out  that  corrobo- 
ration of  such  a  witness,  In  order  to  restore 
him  to  credibility  as  to  any  part  of  his  testi- 
mony, must  be  as  to  some  material  point  In 
the  case.  It  is  further  contended  that  the 
court  ought  to  have  charged  the  Jury  to  the 
effect  that  If  they  believed  that  defendant 
after  going  Into  the  store  and  procuring  a 
pistol,  come  out  and  merely  bantered  the  de- 
ceased, with  no  Intention  of  forcing  him  Into 
a  difficulty,  and  that  conduct  alone  provoked 
deceased  to  make  a  murderous  assault  on 
defendant  then  such  conduct  on  defendant's 
part  did  not  outlaw  his  right  of  self-defense, 
and  he  would  be  Justified  If  he  then  killed 
deceased  under  the  fears  of  a  reasonable  man 
that  his  own  life  or  person  was  In  danger. 
It  is  Insisted  that  this  was  the  theory  of  the 
defense;  that  the  evidence  demanded  such  a 
charge;  and  that  by  the  failure  of  the  court 
to  give  the  same,  the  legal  questions  In  the 
case  were  not  fairly  and  fully  presented,  and 
defendant  was  thereby  prejudiced.  There 
was  a  ground  of  newly-discovered  evidence, 
which  was  abandoned;  and  a  ground  setting 
up  alleged  misconduct  of  the  bailifT  in  charge 
of  the  jury.  To  support  this  ground,  an  affi- 
davit of  the  bailiff  himself  was  offered,  tend- 
ing to  show  improper  communications  made 
by  him  (Innocently)  to  the  foreman  of  the 
Jury.  The  statements  to  this  effect  in  the 
ballllFs  affidavit  were  contradteted  by  an  af- 


fidavit of  the  foreman,  and  an  affidavit  «( 
seven  others  of  the  jnry. 

B.  B.  Baxter  and  Russell  A  Bosenfldd,  fOr 
plaintiff  In  error.  Wm.  H.  Davis,  Sol.  Oea, 
and  Anderson,  Felder  &  Davis,  for  the  State, 

SIMMONS,  O.  J.  The  official  report  states 
all  the  facts  necessary  to  a  clear  ondentand- 
Ing  of  the  case.  We  have  carefnily  read  and 
considered  the  whole  record,  and  the  only 
error  In  the  able  and  admirable  charge  of 
our  learned  young  brother  on  the  drcnlt 
bench  is  found  in  that  ground  of  the  motion 
for  new  trial  which  Is  dealt  with  in  the  first 
headnote.  That  error  is  so  material  and  of 
such  a  nature  that  we  are  compelled  to  grant 
a  new  trial  The  diarge  upon  the  point  in- 
dicated Is  In  direct  confilct  with  the  ruling  of 
this  court  in  the  case  of  Gumming  v.  State, 
99  Ga.  662,  27  8.  B.  1T7.  We  presume  the 
attention  of  oar  learned  brother,  the  trial 
Judge,  was  not  called  to  this  case  pending  the 
trial  below.  It  fully  covers  the  case  now 
under  consideration.  It  shows  that  while 
threats,  menaces,  contemptuous  gestures,  etc., 
cannot  reduce  the  crime  of  murder  to  that  of 
manslaughter,  they  may  act  npon  a  man  so 
as  to  arouse  his  fears,  and  make  him  believe 
himself  in  imminent  danger.  It  covers  the 
present  case,  and  we  deem  farther  daboia- 
tlon  unnecessary.  Bxcept  the  above-mention- 
ed error,  there  was  nothing  to  warrant  the 
grant  of  a  new  trial  in  any  of  the  points 
made  in  the  motion  foi  new  trial.  Jadgment 
reversed.    All  the  Justices  concarrlng. 


a05  Ga.  65S) 
8TBPHBNS  T.   STATB. 
(Supreme  Ctenrt  of  Gieorgla.     Oct  18,  1888.) 

Udrdbr — EvmBttOK. 
The  verdict  was  contrary  to  law  and  the 
evidence,  and  the  refusal  of  a  new  trial  was 
error. 
(Syllabus  b^  the  Coort) 

Error  from  superior  court  Bibb  county; 
W.  H.  Felton,  Jr.,  Judge. 

John  Stephens  was  convicted  of  marder, 
and  brings  error.    Reversed. 

John  R.  Cooper,  for  plaintiff  In  error.  Ro- 
land Ellis,  Robt  Hodges,  Sol.  Qen.,  and  J.  M. 
Terrell,  Atty.  Gen.,  tot  the  State. 

FISH,  J.  John  Stephens  was  convicted  of 
murder,  with  recommendation  of  life  impris- 
onment A  motion  for  a  new  trial  was  over- 
ruled, and  he  excepted.  The  motion  set  forth 
that  the  verdict  was  contrary  to  law,  decid- 
edly against  the  weight  of  the  evidence,  and 
contrary  to  specified  portions  of  the  Judge's 
charge;  the  last  objection,  of  course,  being 
equivalent  to  the  second,— that  the  verdict 
^as  contrary  to  law.  We  gather  from  the 
testimony  of  the  witnesses  for  the  state  that 
Kershaw,  the  deceased,  and  Carr,  Adams, 
and  Morrisey  were  in  Randall's  bar,  where 
the  accosed  was  an  employfi.    Kershaw  call- 


Digitized  by  LjOOQ IC 


<3a.) 


BIBB  LAND-LUMBER  CO.  t.  LIMA  MACH.  WORKS. 


401 


ed  for  beer  for  the  party,  and  deceased  was 
requested  to  draw  it  As  he  started  to  do 
so,  Kershaw,  according  to  one  of  the  wit- 
nesses, said  something  about  the  accused  be- 
ing alow.  Carr  told  the  accused  to  get  a 
move  on  him,  and,  upon  the  accused  asking 
bim.  In  what  Carr  termed  an  insolent  man- 
ner, what  he  said,  Oarr  reached  over  the  bar 
counter  behind  which  the  accused  was' stand- 
ing, and  struck  or  punched  at  him  with  his 
fist.  Without  waiting  to  get  the  beer,  Ker- 
shaw and  his  friends  started  out,  and  Ker- 
shaw said  to  Carr,  "son  of  a  bitch,"  or,  aa 
one  of  the  witnesses  testlfled,  "damn  yellow 
son  of  a  bitch,  and  didn't  want  to  wait  on 
ns."  The  accused  said,  "Tou  are  narry  one," 
or  "Ton  are  not  a  son  of  a  bitch."  Adams 
testified:  "When  be  [the  accused]  said  that, 
Kershaw  turned  to  go  back,  and  I  caught 
hold  of  him,  and  says,  'Jim,  come  on,  and 
lef  s  go;  don't  go  back  there;'  and  he  pulled 
loose,  and  started  back,  and  I  caught  him  as 
be  was  going  back  from  behind  the  grocery 
department  to  the  bar,  and  as  we  walked  be- 
hind [the  counter?]  I  had  hold  of  his  right 
arm,  and  the  negro  had  his  gun  to  his  shoul- 
der, and  both  barrels  cocked,  and  be  was 
standing  about  center  way  of  the  bar,  and 
he  backed  towards  the  cooler,  and  he  says, 
If  you  come  on  me,  I  will  shoot  yon;'  and  I 
turned  him  [deceased]  loose,  and  he  [the  ac- 
cused] shot"  Carr  testlfled:  "When  he  [the 
accused]  said  that,  Kershaw  turned  aronnd, 
and  started  towards  him.  I  started  to  the 
door,  and  was  in  the  act  of  stepping  out  of 
the  door,  when  I  heard  some  one  say,  flf  you 
come  on  me,  I  will  shoot  you,'  and  Kershaw 
says,  Tes,  you  will  shoot  me,'  and  kept  on 
going.  In  the  meantime  I  turned  aronnd, 
and  started  back  to  him,  and  he  turning 
aronnd  the  comer  of  the  counter  and  gro- 
cery when  I  first  had  a  glimpse  of  him,  and 
I  went  on  back  there  as  quick  as  I  could. 
Kershaw  was  turning  the  comer.  He  was 
standing  there  Just  as  I  turned  around  after 
the  remark.  If  you  come  on  me,  I  will  shoot 
yon,'  had  been  made.  That  is  the  best  of 
my  recollection.  I  started  back  towards  him. 
Kershaw  went  on  back  behind  the  bar.  He 
got  about  4  feet,  I  suppose,  In  the  bar,— 3  or  4 
feet  The  bar  was  about  20  feet  deep  be- 
tween the  partition  side  and  the  other  side. 
I  say  he  got  about  4  feet  when  he  wob  shot 
down."  Kershaw,  when  shot  was  about  10 
feet  from  the  accused.  In  the  opinion  of  the 
witnesses  Kershaw  weighed  from  116  to  125 
pounds.  According  to  the  testimony  of  the 
witnesses  for  the  state  Kershaw  made  no  ef- 
fort to  draw  a  weapon,  and  none  was  found 
upon  his  person,  or  near  him,  by  those  who 
searched  him  some  half  hour  after  he  was 
shot  Oarr,  Adams,  and  Morrlsey  were  the 
only  eyewitnesses  to  the  homicide.  Morrlsey 
testified  In  behalf  of  the  accused,  and  his  tes- 
timony and  the  statement  of  the  accused  dif- 
fered tnaterlally  from  the  testimony  of  Carr 
and  Adams.  We  do  not  think  the  evidence 
for  the  state  authorized  a  verdict  for  mar- 
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der.  The  deceased  began  the  altercation, 
was  the  aggressor  in  the  difficulty,  and  at  the 
time  he  was  shot  was  advancing  upon  the 
accused,  who  was  where  he  was  employed  to 
be,  and  who  was  backing  from  the  deceased, 
and  warning  him  that  he  (the  accused)  would 
shoot  if  the  deceased  came  on  him.  Under 
the  state's  evidence,  and  the  law,  which  the 
court  correctly  gave  in  charge,  the  homicide 
was  not  murder.  Justice  to  the  accused  de- 
mands that  a  new  trial  be  granted.  Judg- 
ment reversed.  All  the  Justices  concurring; 
SIMMONS,  a  J.,  dubltante. 


(IM  Ga.  U6) 
BIBB  LAND-LUMBEIR  CO.  t.  LIMA 

MACH.  WORKS. 
(Supreme  Court  of  Georgia.     Nov.,  1898.) 
Dissenting  opinion.    For  majority  ophilon, 
see  30  S.  B.  676. 

LITTLE,  J.  (dissenting).  In  this  case  the 
defendant  pleaded  a  set-off,  and  alleged  that 
the  plaintiff  was  Indebted  to  the  defendant 
upon  an  open  account  as  herein  set  forth,  and 
that  the  defendant  sold  and  delivered  to  the 
plaintiff  certain  specified  goods  at  the  dates 
shown  in  a  bill  of  particulars  attached.  It 
appeared  from  an  inspection  of  the  bill  of 
particulars,  which  was  attached  to  the  plea, 
that  the  same  was  made  out  in  the  defend- 
ant's favor  against  a  corporation  having  a 
name  different  from  that  of  the  plaintiff. 
The  majority  of  the  court  hold  that,  on  a 
special  demurrer  to  such  plea  (to  which  the 
bill  of  particulars  was  attached),  the  same 
should  be  stricken.  From  this  I  must  dis- 
sent Pleadings  are  the  mutual  altercation 
between  the  parties.  The  plaintiff  alleged 
that  the  defendant  was  indebted  to  It  In  a 
certain  amount,  and  defendant  filed  a  plea  of 
set-off,  and  in  that  plea  distinctly  averred 
that  the  plaintiff  was  Indebted  to  It  in  a 
certain  amount  and  for  certain  items  as 
shown  by  the  bill  of  particulars.  There  was 
no  mistake  In  the  averments  of  ^e  plea,  but 
the  fact  of  the  Indebtedness  by  the  plataitlS 
In  this  suit  was  distinctly  alleged  In  the  plea. 
As  showing  the  Items  of  merchandise,  the 
dates  of  purchaae,  and  the  prices,  a  bill  of 
particulars  was  attached  to  the  idea.  The 
heading  of  the  paper  upon  which  these  Items 
were  shown  purported  to  show  an  account 
made  out  In  a  name  different  from  that  of 
the  plaintiff,  but  the  Items  were  there,  the 
dates  were  there,  and  the  prices. 

So  far  as  I  am  concerned,  I  think. that  the 
pleadings  proper  represent  the  matters  of 
difference,  and  that  it  is  a  matter  of  no  con- 
cern as  to  the  heading  of  the  paper  on  which 
the  items  pleaded  as  a  set-off  were  placed, 
but  that  when  the  defendant  distinctly  aver- 
red that  the  plaintiff  was  Indebted  to  him 
for  certain  articles  purchased,  according  to 
a  bill  of  particulars  attached  thereto,  that 
reference  to  the  bill  of  particulars  was  not 
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to  the  heading,  because  snch  was  wholly  im- 
material,  and  not  Involved  In  the  case,  bnt 
to  the  items  of  goods,  the  dates  of  the  pur- 
chase, and  the  prices,  all  of  which  were 
material  and  a  part  of  the  case.  Suppose, 
on  special  demurrer,  the  defendant  had,  with- 
out adding  to  or  taking  anything  from  his 
plea,  rnn  a  pencil  mark  through  all  of  the 
heading  preceding  the  Item;  It  would  not 
have  changed  the  plea  nor  any  Issue.  It 
wonid,  of  course,  have  Incumbered  the  rec- 
ord less  not  to  have  had  any  heading  at  all; 
nor  was  It  necessary  that  one  should  be  there, 
because  the  fact  of  liability  was  averred,  not 
by  the  heading  which  preceded  the  bill  of 
partlcalars,  but  In  the  averments  of  the  plea. 
In  my  opinion,  the  special  demurrer  should 
not  have  been  sustained  because  of  the  head- 
ing which  preceded  the  items  of  the  bill  of 
partlcniaia. 

aos  Qa.  86) 

PAPWORTH  V.  STATE. 

(Supreme  Court  of  Georgia.    Nov.  20;  1897.) 

Btatotib— Bpeoul  Acts— Partial  Iktaliditt— 
Intoxicating  Liqooim. 

1.  There  being  on  the  26th  day  of  September, 
1879,  a  general  law  in  force  in  this  state  ren- 
dering lawful,  in  any  county  thereof,  sales  of 
domestic  wines,  In  quantities  of  not  less  than 
one  quart,  by  the  manufactnrers  of  the  same 
(Acts  1877,  p.  83),  and  such  wines  t>elug  "in- 
toxicating liquors,"  an  act  approved  on  the  day 
above  mentioned,  which  by  its  terms  under- 
took to  "entirely  prohibit  the  sale  of  spirituons 
or  intoxicating  liquors"  within  the  limits  of 
a  designated  county,  was  unconBtitutional.  Aa 
its  effect  would  be  to  render  penal,  in  that 
county,  all  sales  of  domestic  wines,  it  was 
violative  of  that  clause  of  the  constitution  pro- 
hibiting spedaJ  legislation  in  any  case  for 
which  provision  has  been  made  by  an  existing 
general  law. 

2.  Such  an  act  cannot  be  held  valid  and 
constitutional  in  so  far  as  it  relates  to  sales 
of  liquors  other  than  domestic  wines,  or  to 
•alee  of  such  wines  by  the  manufacturers 
thereof  in  forbidden  quantities,  or  to  sales  of 
the  same  by  persons  not  manufacturers.  Ttiis 
Is  true  because  so  holding  would  not  give  ef- 
fect to  tiie  real  legislative  intent,  which  appar- 
ently was  to  entirely  prohibit,  in  the  specified 
county,  all  sales  of  spirituous  or  intoxicating 
Uquors,  including  domestic  wines,  no  matter 
by  whom,  or  in  what  quantities,  the  latter 
might  be  sold,  and  it  does  not  appear  that  the 
general  assembly  designed  or  contemplated  the 
passage  of  an  act  having  a  lesa  comprehensive 
scope. 

Little,  J.,  dissenting. 
(Syllabus  by  the  Court) 

Error  fran  mperlor  court,  Irwin  countj; 
O.  C  Smith,  Judge. 

Frank  Papworth  was  convicted  of  an  It 
legal  sale  of  liquor,  and  be  brings  ertot.  Re- 
versed. 

Gntts  &  LawBon  and  Ryman  &  Kennedy, 
tor  plaintiff  in  error.  Tom  Eaaon,  SoL  Oen., 
for  the  State. 

LUMPKIN,  P.  J.  On  the  27th  of  Feb- 
ruary, 1877.  the  general  assembly  passed  an 


act  legalizing  the  sale  of  domestic  wines,  by 
the  manufacturers  thereof,  in  quantities  of 
not  less  than  one  quart,  anywhere  in  tbe 
state  of  Georgia.  See  Acts  1877,  p.  33.  Tbis 
act  expressly  declared  that  It  should  bave 
the  effect  stated,  notwithstanding  tbe  provi- 
sions embraced  in  a  number  of  designated 
sections  of  the  Oode  relating  to  nnlawful 
sales  of  liquors,  and  notwithstanding  "any 
provision,  or  provisions,  of  law  requiring  any 
license  or  oath,  or  other  regulation  or  condi- 
tion, prohibition,  or  penalty."  It  was  there- 
fore plainly  tbe  Intention  of  the  general  as- 
sembly. In  enacting  this  statute,  to  place  sales 
of  domestic  wines  by  the  manufacturers 
thereof,  in  quantities  of  not  less  than  one 
quart,  upon  the  same  footing  aa  sales  of  otiier 
commodities,  and  to  exempt  such  sales  of 
such  wines  from  the  operation  of  all  laws 
in  force  in  this  state  regulating  ot  prohibit- 
ing tra£ac  in  spirituous  or  intoxicatlDg  llqnora. 
It  will  not  be  questioned  that  domestic  'wInes 
are  "intoxicating  liquors,"  and  the  general 
assembly,  therefore,  deliberately  intended  to 
put,  within  the  limits  indicated,  this  class  of 
intoxicants  upon  the  "free  list."  The  act 
with  which  we  are  now  dealing  was  cer- 
tainly a  general  law,  and  It  follows  that  the 
general  assembly  could  not  constitutionally 
vary  Its  provisions  In  any  locality  In  Geor- 
gia by  special  legislation.  Nevertheless, 
while  tbis  act  was  In  full  force,  the  general 
assembly,  on  September  26,  1879,  attempted 
to  do  tills  very  thing  by  passing  "An  act  to 
entirely  problblt  the  sale  of  spirituous  or  In- 
toxicating liquors  within  the  limits  of  Irwin 
county."  Acts  1878-79,  p.  888.  This  Iatt» 
act,  in  general  and  universal  terms,  declared 
that  "the  sale  of  all  ^Irituous  or  Intoxicat- 
ing liquors  is  prohibited  within  the  Umita  of 
Irwin  county,"  and  rendered  any  violation  of 
its  provisions  a  misdemeanor.  Tbe  language 
of  this  act  is  too  plain  to  admit  of  any  doubt 
as  to  Its  meaning.  It  Is  not  susceptible  of 
more  than  one  construction,  and  therefore 
must  be  taken  to  mean  that  any  sale  of 
domestic  wine  in  IrwLn  county  should  be  an 
indictable  offense.  Bnt  for  the  constitutional 
provision  forbidding  special  legislation  In  a 
case  for  which  provision  has  been  made  by 
an  existing  general  law,  no  one  could  for  an 
instant  doubt  that  a  sale  of  domestic  wtne, 
by  any  person  or  In  any  quan'tity,  in  Irwin 
county,  would  be  obnoxious  to  the  provisions 
of  this  act,  and  would  subject  the  offender  to 
punishment;  and  It  wIU  not  do  to  hold  that, 
merely  because  the  general  assembly  could 
not  constltntionally  pass  such  an  act.  It  meant 
leas  than  it  unequivocally  said  in  framing  the 
terms  of  the  act  In  question.  As  was  re- 
marked by  Simmons,  J.  (now  0.  J.),  in  the 
case  of  BlUott  v.  State,  91  Ga.  696,  17  S.  B. 
1004:  "The  courts  cannot  construct  from  a 
defective  statute  a  law  which  the  lawmaking 
body  did  not  Intend  to  enact,  and  which  it 
cannot  be  presumed  it  would  have  been  will- 
ing to  enact"  In  the  present  case,  the  gen- 
eral assembly  attempted,  though  a  could  not 
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constitntionaUy  accompUsh  Ha  pnrpofle,  to  put 
In  force  In  Irwin  county  an  entirely  new  pol- 
icy as  to  the  sale  of  domestic  wines,  and  to 
put  an  end  to  all  traffic  In  that  class  of  Intoxi- 
cants and  all  others.  In  other  words,  the 
scheme  of  the  act  was  total  prohibition  for 
Irwin  comity;  "and,"  again  quoting  Justice 
Simmons,  "It  cannot  be  assumed  that  the  leg- 
islature would  hare  been  willing  to  enact  the 
statute,  If  Its  effect  would  be  to  establish  a 
scheme  of  partial  prohibition,  and  permit  the 
traffic  to  continue  as  to  all  but  one  class  of 
Uqtiors."  It  seems  to  us  that  the  ESllott 
Case,  and  the  authorities  there  cited,  are  di- 
rectly In  point  In  the  case  now  under  consid- 
eration, and  that  the  decision  of  it  should  be 
thereby  absolutely  controlled. 

We,  of  course,  recognize,  and  are  anxious 
to  follow,  the  fundamental  and  thoroughly 
established  rule  that.  If  any  legislatire  act  is 
capable  of  such  a  construction  as  will  permit 
it  constitutionally  to  stand,  the  courts  should 
adopt  that  construction  and  save  the  statute. 
▲a  an  instance  in  point,  see  Manufacturing 
Go.  V.  Wright,  97  6a.  114,  25  S.  E.  249,  vfheee 
it  was  held  that  the  words,  "every  sewing- 
machine  company,"  occurring  in  a  tax  act 
attacked  as  being  unconstitutional,  could 
properly  be  said  to  comprehend  and  include 
'individuals"  manufatrturing  and  selling  sew- 
ing machines;  It  appearing  that  it  was  the 
intention  of  tiie  general  assembly  to  lay  a 
tax  npon  the  business  Itself,  and  not  npon 
any  given  class  at  persons  engaged  therein. 
Where,  however,  the  language  of  a  statute 
la  capable  of  receiving  but  one  construction, 
it  is  not  permissible  to  either  extend  or  re- 
strict its  obvious  meaning,  and  thus,  for  the 
purpose  of  maintaining  its  constitutionality, 
Impute  to  the  general  assembly  a  purpose 
which  It  neither  expressly  nor  by  implica- 
tion professed  to  have  In  view  in  enacting  the 
law.  Id  other  words,  we  do  not  think  a 
statute  which  is  irreconcilably  unconstltn- 
tlonal  can  be  saved  by  giving  it  a  significa- 
tion at  variance  with  its  plainly-expressed 
terma  An  Instance  of  this  kind  is  here  pre- 
sented.   Judgment  reversed. 

LITTLE,  3.  (dissenting).  I  am  unable  to 
agree  with  my  brethren  In  the  conclusion 
which  has  been  reached  by  them  in  this  case. 
In  18T7  the  general  assembly  of  Oeorgla,  for 
the  imrpose  of  encouraging  grape  cultyre  in 
this  state,  passed  an  act  by  the  terms  of 
wliicb  It  was  declared  that  it  should  not  be 
unlawful  for  any  person  "who  shall  manufac- 
ture or  cause  to  be  manufactured  in  this  state 
any  wine  from  grapes,  the  product  of  any 
vineyard  In  this  state  belonging  to  such  per- 
son, to  sell  or  offer  to  sell  any  where  In  the 
state  such  wine  at  wh(de8ale,  or  In  quantities 
not  less  than  one  quart"  It  Is  freely  con- 
ceded that  this  was  a  general  law,  and  In 
force  in  the  state  of  Georgia  since  the  year 
1877.  On  the  26th  day  of  September,  1879, 
an  act  passed  by  the  general  assembly  was 
inly  approved,   which  declared  that  "from 


and  after  the  passage  of  this  act  the  sale  of 

aU  spirituous  or  intoxicating  liquors  Is  pro- 
hibited within  the  limits  of  Irwin  county." 
The  act  also  provided  a  penalty  to  be  inflicted 
on  persons  who  were  guilty  of  a  violation  of 
Its  terma  An  Individual  was  indicted  for  the 
violation  of  this  last  act,  and  the  question 
which  arose  was  whether,  in  view  of  the 
terms  of  the  act  of  1877,  the  latter  act  wa» 
unconsdtutlonal,  in  that  the  general  law  au- 
thorized the  sale  of  domestic  wines  by  the 
manufacturer  of  such  wines  without  license, 
and  without  incurring  any  penalty  for  such 
sale,  in  quantities  of  one  quart  or  more,  and 
the  act  of  1879,  being  a  special  act,  varied 
the  terms  of  the  general  act  of  1877.  My 
brethren  rule  that,  domestic  wines  being  in- 
toxicating liquors,  a  general  act  which  author- 
ized the  sale  of  such  wines  in  Irwin  county 
was  in  conflict  with  the  special  act  which  un- 
dertook to  entirely  prohibit  the  sale  ot  q>Irlt- 
uous  or  Intoxicating  liquors  In  Irwin  county, 
and  that  the  latter  act  was  therefore  uncon- 
sdtntlonaL  I  cannot  agree  in  this  ruling. 
It  must  be  remembered  that,  at  the  time  of 
the  passage  of  the  act  ot  1879,  the  act  of 
1877,  which  authorizes  the  sale  of  domestic 
wine,  was  In  force,  of  which  fact  we  are 
bound  to  assume  the  legislature  had  full  no- 
tice and  knowledge,  and  that  the  act  of  1879 
prohibiting  the  sale  of  spirituous  or  intoxicat- 
ing liquors  was  passed  with  reference  to  the 
act  of  1877.  It  will  be  noUced  that  In  the 
opinion  It  Is  held  that  domestic  wines  are 
Intoxicating  liquors,  and  by  the  passage  of 
the  act  of  1877  the  general  assembly  intend- 
ed to  put  this  class  of  Intoxicants  npon  the 
free  list  I  am  not  aUe  to  hold  the  general 
propoidtlon  that  domestic  wines  are  intoxi- 
cating liquors.  I  presume  that  they  are,  but 
this  court  in  a  recent  case  ruled  that  it  could 
not  as  a  matter  of  law,  hold  that  blackberry 
wine  was  an  Intoxicating  liquor,  and  yet 
blackberry  wine  is  a  domestic  wine.  But 
aside  from  this,  we  are,  I  think,  bound  to 
assume  that  in  the  passage  of  the  act  of  1879, 
while  It  was  the  Intention  of  the  general  as- 
sembly to  prohibit  the  sale  of  all  spirituous  or 
intoxicating  liquors  in  Irwin  county.  It  was 
also  the  Intention  of  the  lawmaking  power 
of  the  state  that  this  prohibition  should  be 
In  force  subject  to  any  general  law  of  the 
state  which  quallfledly  permitted  the  sale  of 
a  iMurtlcular  character  of  wine  made  from 
grapes,  the  culture  of  which  had  theretofore 
been  attempted  to  be  fostered  by  the  legisla- 
ture. The  act  of  1877  does  not,  as  a  general 
proposition,  authorize  the  sale  of  domestic 
wines  made  from  grapes.  Only  such  wines 
which  were  the  product  of  a  vineyard  In  this 
state  might  be  offered  for  sale  by  the  person 
manufacturing  or  causing  the  same  to  be 
manufactured,  In  quantities  not  less  than  one 
quart  The  object  of  the  first  act  was  to  fos- 
ter and  encourage  grape  culture.  The  object 
of  the  latter  was  to  prohibit  spirituous  or  In- 
toxicating liquor  to  be  sold  in  a  particular 
county.    So  far  as  I  am  concerned,  I  see  not 
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tbe  dlghtest  conflict  In  the  two  actk,  If,  In 
tbe  consideration  of  the  act  of  1879,  It  abould 
be  held  that  the  provlalons  of  that  act  forbid 
the  sale  of  domestic  wines  as  contemplated 
by  the  act  of  1877,  then  the  effect  of  the  act, 
at  most,  would  be  to  render  the  act  unconsti- 
tutional, when  wplled  to  the  sale  of  domestic 
wines,  as  contemplated  by  the  general  law. 
But,  If  It  were  unconstitutional  when  applied 
to  the  sale  of  domestic  wines.  It  would  by  no 
means  follow  that  it  is  unconstitutional  when 
applied  to  the  sale  of  whisky,  brandy,  gin, 
rum,  etc. 

It  wUl  sometimes  be  found  that  an  act  <tf 
the  legislature  is  opposed  in  some  of  Its  pro- 
visions to  the  constitution,  while  others,  stand- 
ing by  themselves,  would  be  unobjectionable. 
In  any  such  case  the  portion  which  conflicts 
with  the  constitution  must  be  treated  as  a  nul- 
lity. Whether  the  other  ports  of  the  stat- 
ute must  also  be  adjudged  void  because  of  the 
association  must  depend  upon  a  consideration 
of  the  object  of  the  law,  and  In  what  manner 
and  to  what  extent  the  unconstitutional  p<M> 
tlon  affects  the  remainder.  It  would  be  in- 
consistent with  aU  just  principles  of  constitu- 
tional law  to  adjudge  these  enactments  void 
because  they  are  associated  In  the  same  act, 
but.  not  connected  with,  or  dependent  on,  oth- 
ers which  are  unconstltational.  Oooley, 
OaoBl.  lilm.  211,  and  a  great  number  of  au- 
thorities cited  in  note  on  page  212.  The  su- 
preme court  of  Illinois  (Newland  v.  Marsh,  19 
111.  376)  states  the  rule  of  construction  thus: 
"Whenever  an  act  of  the  legislature  can  be 
so  construed  and  applied  as  to  avoid  conflict 
with  the  constitution  and  give  it  the  force 
of  law,  such  construction  will  be  adopted  by 
the  courts."  And  In  New  Hampshire  the  su- 
inreme  court  held  it  to  be  a  duty  so  to  construe 
every  act  of  the  legislature  as  to  make  It 
consistoit,  if- It  be  possible,  with  the  provi- 
sions of  tiie  constitution,  and  to  so  examine 
the  statute,  "without  stopping  to  inquire  what 
construction  might  be  warranted  by  the  nat- 
ural Import  of  the  language  used."  Dow  v. 
Norris,  4  N.  H.  18.  In  People  v.  Supervisors 
at  Orange  Co.,  17  N.  Y.  286,  the  court  of  ap- 
peals ruled  that  "a  legislative  act  is  not  to  be 
declared  void  upon  a  mere  conflict  of  Inter- 
pretation between  the  legislative  and  the  ju- 
dicial power.  Before  proceeding  to  annul  by 
jadiclal  sentence  what  has  been  enacted  by 
the  lawmaking  power,  it  should  be  dearly 
made  to  appear  that  the  act  cannot  be  sup- 
ported by  any  reasonable  Intendment  or  al- 
lowable presumption."  And  Judge  Oooley 
says  In  his  woric  on  Oonstltntlonal  LlmltSr 
tlons  (top  page  222):  "And  this,  after  all.  Is 
only  the  application  of  the  familiar  rule  that 
in  the  exposition  of  a  statute  It  Is  the  duty 
of  the  courts  to  seek  to  ascertain  and  carry 
oat  the  intention  of  the  legislature  in  Its  en- 
actment and  give  full  effect  to  such  InteuticHi; 
and  they  are  bound  so  to  construe  the  stat- 
ute, if  practicable,  as  to  give  it  force  and  va- 
lidity, rather  than  to  avoid  It  and  render  it 
nucatoi7."    Looking  to  the  intention  of  the 


legidatnre  In  Uie  passage  of  fbe  act  of  1879, 
I  am  bound  to  conclude  that  the  provisioos  of 
that  act  were  enacted  with  due  reference  to 
the  terms  of  the  act  of  1877,  and  that  sales 
of  spirituous  and  Intoxicating  liquors,  not  In- 
cluding the  sale  of  domestic  wines  as  contem- 
plated by  the  act  <rf  1877,  are  lawfully  for- 
bidden In  Irwin  county. 

004  a*,  eei) 

BLACE:  t.  MIDDLE  QBOBGIA  &  A.  BY. 

CO. 
(Supreme  Court  of  Georgia.    May  26,  1886.) 

iKfUBT    TO    BMPIATS— QUBBTIOKS    VOK    JUBT— Dl- 
BEOTIKO  VeKDIOT. 

It  was  erroneous,  on  the  trial  of  mn  ac- 
tion brought  by  a  mother  against  a  railroad 
company  for  the  homicide  of  ner  minor  son,  a 
youth  of  16  years,  to  direct  a  verdict  for  the 
defendant,  when,  under  the  evidence  submit- 
ted, the  following  were  disputable  qneationa, 
viz.:  Whether  or  not  the  parents  of  the  de- 
ceased consented  to  his  employment  by  the  com- 
pany in  the  work  in  which  he  was  engaged 
when  killed;  whether  or  not  the  deceased  wa* 
familiar  with  the  duties  inddent  to  Us  employ- 
ment, and,  if  not,  whether  he  was  or  was  not 
properly  instructed  and  warned  as  to  the  dan- 
gers attendant  upon  a  performance  thereof; 
whether  or  not  he  was  free  from  negligence  as 
to  the  occurrence  by  which  his  death  was  ooca- 
■ioned;  and  whether  or  not  the  same  was 
caused  by  the  negUgence  of  the  company  or 
its  employes. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Putnam  county: 
J.  S.  Candler,  Judge. 

Action  by  Sarah  C.  Black  against  the  Mid- 
dle Georgia  &  Atlantic  Ballway  Company. 
Verdict  directed  for  defendant,  and  plaintiff 
brings  error.     Reversed. 

W.  F.  Jenkins  &  Son,  for  plaintiff  in  oror. 
W.  B.  Wingfldd  and  L.  A.  Dean,  for  defend- 
ant in  error. 

LITTLE,  J.  Mrs.  Sarah  a  Black  Institat- 
ed  in  Putnam  superior  court  an  action  against 
the.  Middle  Georgia  &  Atlantic  RaUway  Com- 
pany to  recover  damages  for  the  homicide 
of  her  minor  son,  James  Black,  which  ahe 
alleged  was  occasioned  by  the  negligent 
handling  and  operation  of  the  defendant's 
cars.  In  her  petition  she  alleged  that,  by 
the  consent  of  her  husband,  her  minor  son. 
James  Black,  was  on  the  19th  day  of  Febru- 
ary, 1896,  employed  by  the  company,  through 
its  track  foreman,  Frank  Newsum,  to  assist 
in  loading  a  pole  or  hand  car  with  rock,  and 
in  hauling  same  from  a-  field  near  by,  to 
what  is  known  as  "Mud  Out,"  situated  on 
the  line  of  railroad  between  Eatonton  and 
Wlllard  station.  She  alleged  that  the  boy 
was  16  yean  of  age,  and  that  the  employ- 
ment or  service  above  referred  to,  and  in 
which  his  father  permitted  him  to  engage, 
was  a  safe  one,  accompanied  with  no  un- 
usual hazard  or  danger,  and  was  such  a  serv- 
ice as  a  boy  16  years  of  age  could  well  and 
safely  render.  She  alleged  that  no  other 
contract  or  agreement  was  made  by  the  par- 
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ents  of  the  minor,  or  by  either  ot  them,  with 
the  company  or  Its  agent,  tonchlng  his  serr- 
/ce,  and  that  nnder  the  agreement  the  com- 
IMuy  had  no  right  to  place  her  minor  son 
at  any  other  kind  of  labor,  or  at  any  other 
place;  that  neither  of  the  parents  ever  con- 
sented In  any  way  that  their  minor  son  should 
•worlt  elsewhere  for  the  company.  She  al- 
leged that  notwithstanding  her  son  had  never 
bad  any  experience  as  a  train  hand  prior  to 
the  19th  day  of  Febmary,  1886,  and  by  rea- 
son of  said  fact,  and  by  reason  further  of 
hla  tender  years.  Immature  Judgment,  and 
undeveloped  Intellect,  he  was  less  able  to 
jadge  of  the  danger  to  which  he  waa  ex- 
posed by  the  act  of  the  company  hereafter 
mentioned,  the  company,  without  the  knowl- 
edge or  consent  of  the  parents,  did  on  the 
22d  day  of  February  following,  through  its 
general  manager,  J.  W.  Preston,  who  had 
authority  to  direct  and  control  Its  employes, 
to  control  Its  trains  and  locomotives,  and  to 
manage  Its  business  generally,  assign  plain- 
tiff's son  to  labor  as  a  brakeman  on  a  con- 
Btnictlon  train,  consisting  of  a  Mogul  en- 
gine and  several  box  cars,  heavily  loaded  with 
cross-ties  and  bridge  timber.  She  alleged 
that  It  was  only  a  few  minutes  before  the 
Injury  from  which  her  son  died  occurred  that 
she  or  her  husband  knew  that  their  son  had 
been  assigned  to  duty  as  a  brakeman,  and 
that  there  was  no  means  or  opportunity  on 
their  part  of  terminating  such  service  before 
the  Injury  occurred;  that  the  labor  thus  as- 
signed to  her  son  was  one  of  great  peril, 
risk,  and  danger,  requiring  skill  and  experi- 
ence in  Its  performance;  that,  while  the  con- 
stmctlon  train  was  at  Wlllard  station.  It  be- 
came necessary  to  propel  the  same  backward 
along  the  main  line  for  the  purpose  of  plar 
clng  It  on  a  side  trade,  and  that,  while  the 
construction  train  was  being  thus  moved 
backward,  Preston  was  present,  and  directs 
lug  Its  movements,  and  her  minor  son  was 
standing  upon  the  top,  and  within  a  few  feet 
of  the  end  of  the  box  car  nearest  the  ap- 
proaching passenger  train;  and  that,  whUe 
the  train  was  so  moving  backward  towards 
the  switch  at  the  entrance  of  the  side  track. 
It  was  checked  with  such  great  and  unusual . 
suddenness  and  violence  that  her  son  was 
unable  to  remain  upon  the  top  of  the  box 
car,  but  waa  thrown  therefrom  with  great 
violence  to  the  track,  ahead  of  the  moving 
train,  and  was  dragged  along  the  track  by 
the  moving  car  for  a  distance  of  about  70 
feet,  and  sustained  certain  described  Injuries, 
from  which  he  died  on  the  morning  follow- 
ing. She  alleged  that  the  conduct  of  the 
company  in  thus  assigning  her  son  to  duty, 
being  without  the  consent  of  his  parents,  or 
either  of  them,  was  nnantfaorlzed  and  illegal; 
that  the  contract  for  such  service,  if  any  was 
made  between  the  minor  and  the  company, 
was  null  and  void,  and  of  no  legal  effect 
She  alleged  that  the  company  was  guilty  of 
gross  negligence  and  want  of  care,  in  the 
following   particulars:    (1)  In  assigning   the 


minor  to  duty  as  a  brakeman  on  the  top  of 
the  car,— such  service  being  accompanied 
with  great  peril,  hazard,  and  risk,— all  of 
which  was  without  the  consent  of  his  par- 
ents, or  e!th»  of  them.  (2)  In  asslgnhig  the 
minor  to  such  perilous  service,  when  he  had 
had  no  experience  previously,  nor  any  train- 
ing In  such  work,  and  was  therefore  less  able 
to  Judge  of  the  danger  surrounding  him,  and 
to  protect  himself  therefrom.  (8)  In  check 
log  the  train  with  such  great  suddenness 
and  violence  as  to  throw  or  Jerk  the  deceased 
off  of  the  top  of  the  box  car,  where  he  had 
been  plajced  by  the  company.  (4)  In  placing 
the  Mogul  engine  under  the  care  and  man- 
agement of  S.  W.  T.  Boseman,  as  engineer, . 
who  had  had  no  experience  in  operating  a 
Mogul  engine;  said  engine  being  very  large, 
of  great  power,  and  requiring  sldll  and  ex- 
perience to  properly  and  safely  operate  it. 
(5)  In  not  attempting  to  place  the  oonstruc- 
tloD  ttaln  on  the  side  tra^  at  an  earlier 
time,  when  It  could  have  been  done  with 
safety  and  ease.  Instead  of  waiting,  as  was 
done,  untU  the  near  approach  of  the  passen- 
ger train,  which  was  running  rapidly;  there-' 
by  requiring  the  movement  of  the  construe^ 
tion  train  to  be  more  rapid.  (6)  In  assigning 
the  deceased  to  labor  as  a  brakeman  on  the 
top  of  the  box  car,  which  was  a  perilous 
service,  requiring  the  full  use  of  all  the  physi- 
cal energies  and  mental  faculties,  while  the 
deceased  was  In  a  run-down  and  worn-out 
condition,  resulting  from  labor  performed 
by  him  for  the  company  almost  the  entire 
preceding  night,  without  sleep,  rest,  or  food, 
She  alleged  that  It  was  well  known  to  the 
company  that  the  deceased  was  a  minor, 
and  Itad  no  experience  In  train  service  of 
any  klndr  that  he  was  never  married,  and 
therefore  left  no  wife  or  child;  that  he  con- 
tributed materially  to  her  support,  and  that 
she  was  dependent  on  him  for  a  support; 
that  her  son  waa  of  sound  mind,  well  de- 
veloped, in  good  health,  capable  of  doing 
valuable  labor^  and  waa  rapidly  becoming 
more  capable  of  earning  money;  that  the 
fuU  value  of  bis  life  was  $6,000;  that  he 
was  without  fault,  and  did  not  contribute 
to  his  death,  etc. 

In  the  answer  filed  by  it,  the  defendant  ad 
mitted  that  James  Black,  on  the  day  named, 
and  at  the  place  specified  In  the  petition,  re- 
ceived certain  Injuries,  from  which  he  Uled 
on  the  following  day.  It  admitted  that  Its 
general  manager,  J.  W.  Preston,  had  assign- 
ed Black  to  labor  as  a  brakeman  on  a  con- 
struction or  repair  train,  but  denied  that 
James  Black  was  hired  by  It  for  the  par- 
ticular purpose  specified  in  the  petition,  and 
aUeged  that,  on  the  contract,  he  was  hired, 
with  the  consent  of  his  father,  and  with  the 
knowledge  and  consent  of  his  mother,  to  do 
general  work  on  the  track  or  repair  gang  of 
defendant,  under  which  contract  it  was  his 
duty  to  labor,  on  or  off  Its  repair  train,  at 
any  work  which  might  have  been  assigned 
him  by  defendant,  ot  its  agents  or  officers 
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In  charge.  It  alleged  that  hlg  father  wax 
himself  a  railroad  man,  of  long  experience 
and  familiarity  with  railroad  work  and  the 
duties  of  railroad  employes,  and  knew  that 
the  duties  of  an  employs  on  the  track  or  re- 
pair gang  would  frequently  require  such  em- 
pIoy€  to  be  assigned  to  labor  as  brakeman  on 
repair  trains.  It  alleged  that  It  was  unable 
to  say  whether  or  not  James  Black  had  much 
or  little  experience  as  a  train  hand,  but  aver- 
red that,  before  he  was  assigned  to  labor  as 
a  brakeman  or  train  hand,  he  was  thorough- 
ly examined  by  defendant's  agent  as  to  his 
knowledge  of  and  familiarity  with  such  du- 
ties, and  it  waa  ascertained  that  he  was  In- 
formed thereon.  The  defendant  further  de- 
nied all  other  allegations  contained  In  the  pe- 
tition tending  to  Impute  negligence  to  it 

The  evidence  introduced  by  the  plaintiff 
tended  to  show  that  on  the  morning  of  the 
19th  of  February,  1886,  Newman,  who  was 
an  extra  foreman  on  defendant's  road,  en- 
gaged In  ballasting  the  road  at  "Mud  Cut," 
sent  one  of  his  hands  to  the  bouse  of  Wil- 
liam y.  Blaclc,  father  of  the  deceased,  to  em- 
ploy James  Black  to  help  him  in  loading  and 
carrying  rocks  on  a  pole  or  hand  car  from  a 
field  nearby  to  the  cut  The  father  never 
made  any  contract  with  any  one,  nor  did  he 
or  his  wife  consent  to  the  worldng  of  their 
■on  at  a  brakeman  on  a  construction  or 
freight  train.  The  deceased  was  16  years 
old.  His  appearance  was  that  of  a  boy,  and 
not  that  of  a  man,  and  any  one  cotild  read- 
ily tell  that  he  was  a  boy  of  that  age  by 
looking  at  him.  Labor  as  a  brakeman  on  a 
construction  train  is  as  dangerous  a  place  as 
there  is  on  a  train.  It  would  be  a  great  deal 
more  dangerous  than  work  on  a  pole  car. 
The  parents  did  not  know  that  their  son  Iiad 
gone  to  work  at  any  other  place  than  that  to 
which  they  had  consented  be  should  go  until 
they  saw  him  pass  their  home,  on  top  of  a 
box  car  situated  in  the  moving  train,  on  Feb- 
ruary 22d,  the  day  the  injury  occurred;  and 
they  then  had  no  opportunity  of  preventing 
him  from  further  performing  such  service. 
The  deceased  had  never  had  any  experience 
as  a  train  hand,  and  his  parents,  in  response 
to  a  request  from  him  to  allow  him  to  work 
on  a  train,  had  declined  to  grant  him  permis- 
sion to  do  so.  He  had  been  rendering  valu- 
able service  to  bis  mother  and  other  members 
of  the  family,  amounting  to  the  value  of  $10 
or  fl6  per  month,  and  his  mother  was  de- 
pendent on  him  for  a  support  It  was  also 
shown  by  witnesses  for  the  plaintiff  who  saw 
the  accident  at  Willard  station  that  the  train 
was  backing  at  the  rate  of  six  or  eight  miles 
an  hour;  that  the  deceased  was  on  top  of  the 
rear  box  car;  that,  in  undertaking  to  stop  the 
train,  the  engine  was  reversed;  the  coupling 
links  l>egan  to  Jerk  and  make  an  unusual 
noise;  the  stopping  of  the  train  was  a  pretty 
sudden  Jerk,— violent  and  more  sudden  and 
a  great  deal  quicker  than  usnaL  Another 
witness  testified  that  he  had  seen  many  cars 
atop,  and  that  this  was  the  hardest  and  most 


violent  Jerk  of  any  he  had  ever  seen;  that 
the  deceased  was  standing  within  five  or  six 
feet  of  the  end  of  the  car,  and  he  saw  liifm- 
do  nothing  to  cause  the  fall;  and  that  his 
fall  was  caused  by  the  Jerk.  It  was  further 
shown  that  the  deceased  was. giving  signala 
properly  when  he  was  thrown  off,  and  that 
this  was  the  proper  thing  for  a  brakeman  to- 
do  in  the  line  of  his  duty.  For  the  defend- 
ant, Frank  Newman  testified  that  as  track 
foreman,  his  duties  were  to  do  anything  re- 
quired of  him  by  the  railroad  officials,  from 
one  end  of  the  road  to  the  otiier;  that  he- 
went  with  the  construction  train,  distribut- 
ing material  and  supplies  for  the  road,  sncb 
as  cross-ties,  loading  and  unloading  wood, 
filling  up  bad  places,  etc.;  that  the  employte 
hired  by  him  were  not  hired  for  any  partlca- 
lar  Job,  but  were  hired  to  do  anything  there 
was  to  do,  and  to  go  with  him  on  the  train 
when  necessary;  that  on  the  ISth  of  Feb- 
ruary he  was  hauling  rock  to  ballast  the 
track  at  "Mud  Out,"  using  a  hand  car  for  this 
purpose;  that  that  was  the  work  be  wanted 
the  deceased  to  do  (that  is,  pick  up  the  rock 
from  the  field  and  put  them  on  the  hand 
car);  that  the  hand  car  waa  pushed  along 
the  track  by  hand,  moving  about  10  miles  an 
hour  down  grade,  and  waa  a  safe  business, 
unless  the  car  was  wrecked,  bnt,  if  wrecked,, 
would  not  hart  a  man  pushing  It  Witness 
had  orders  to  take  the  constmction  <»  freight 
train  out  on  the  road  to  distribnte  ties.  And 
it  was  shown  by  J.  W.  Preston,  general  man- 
ager of  the  road,  that  on  the  day  of  the  ac- 
cident the  deceased  came  to  him,  and  re- 
quested permission  to  go  on  top  of  the  box 
cars,  as  a  brakeman.  Preston  asked  him 
what  he  knew  about  it  to  which  the  latter 
replied,  "All  about  it"  He  then  asked  him 
if  he  had  experience,  to  which  he  replied, 
"Yes."  He  was  then  examined  as  to  the 
meaning  of  one,  two,  and  three  blasts  of  the 
whistle,  respectively;  and,  upon  answering 
these  questions  satlafactorily,  Preston  stated 
to  the  deceased  that  he  conld  go  up,  but  en- 
Joined  him  to  be  carefnL  It  was  shown 
that  the  train  on  the  occasion  of  the  injury 
was  backing  slowly,— about  as  fast  as  a. 
man  could  walk;  that  the  deceased  was- 
transmitting  the  signals  from  Preston,  who 
waa  In  charge  of  the  train,  to  the  engineer;, 
that  there  was  a  brake  on  the  end  of  the  car 
upon  which  deceased  stood;  that  the  Jerk 
was  not  onnaual;  that  the  deceased  seemed 
to  be  familiar  with  the  signals,  and  witness 
did  not  think  it  necessary  to  ask  tiim  what 
he  Icnew  about  the  danger  of  braiding  on  a 
car,  because  he  gave  the  witness  the  im- 
pression that  he  had  had  experience  in  that 
line,  and  tmew  all  about  it  Preston  further 
testified  that  he  had  a  conversation  with  the 
father  of  the  deceased  after  the  accident- 
el  ther  on  the  day  of  the  accident  or  the- 
next— In  which  the  father  said  he  waa  sorry 
his  boy  had  gone  to  work  for  the  road,  bat 
that  the  deceased  was  very  anxious  to  go, 
and  he  and  his  mother  consented  for  him  to- 
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go.  From  thla  conTMsation  tbe  witness 
gathered  the  Impression  that  the  father  had 
allowed  the  deceased  to  go.  bat  against  his 
Judgment  There  was  also  evidence  tend- 
ing to  show  that  the  engineer  In  charge  of 
the  engine  was  a  fit  and  proper  person  to 
handle  and  operate  It,  and  that  the  stop  was 
made,  not  by  rererslng  the  engine,  but  by 
applying  vacuum  brakes.  It  was  also  In 
evidence  that  one  standing  as  near  the  end 
of  the  car  as  was  the  deceased  ought  either 
to  have  held  onto  the  brake,  or  been  walk- 
ing against  the  motion  of  the  car;  It  being 
improbable  that  even  an  experienced  brake- 
man  could  have  withstood  the  jerk  attendant 
upon  the  stop  (which  was  a  usual  one,  con- 
sidering the  length  of  the  train)  without  re- 
sorting to  the  one  or  the  other  of  these  meth- 
ods. It  was  also  In  evidence  that  the  de- 
ceased was  well  developed  for  his  age,  and 
would  have  been  taken  by  witness,  from  his 
size,  to  have  been  21  or  22  years  old.  At  the 
conclusion  of  the  evidence,  the  material  por- 
tions of  which  are  set  out  above,  the  court 
directed  a  verdict  for  the  defendant,  and  the 
plaintiff  excepted. 

Inasmuch  as,  under  the  view  we  take  of 
the  case,  a  new  trial  must  be  had,  and  in  con- 
sideration of  the  fact  that  at  such  hearing 
the  pleadings  will  be  subject  to  amendment, 
and  the  Introduction  of  other  testimony  not 
appearing  In  this  record,  and  consequently 
that  the  present  aspect  of  the  case  may  be 
materially  changed,  we  deem  it  unprofitable 
at  this  time  to  formulate  and  announce  at 
length  the  principles  and  rules  of  law  which 
control  the  various  issues  and  questionB  rais- 
ed and  made  in  the  case.  In  this  action  the 
plaintiff,  who  is  the  mother  of  the  deceased, 
bases  her  right  to  recover  ag^ainst  the  de- 
fendant for  the  homicide  of  her  son  on  the 
provisions  of  section  3828  of  the  CUvil  Code, 
which  declares:  "A  mother,  or,  if  no  mother, 
a  father,  may  recover  for  the  homicide  of  a 
ciiild  minor  or  sui  Juris,  upon  whom  she  or 
he  is  dependent,  or  who  contributes  to  his 
or  her  support,  unless  said  child  leave  a  wife, 
husband  or  child.  Said  mother  ot  father 
shall  be  entitled  to  recover  the  full  value  of 
the  life  of  said  child."  It  is  obvious  from 
the  statement  of  the  pleadings  and  evidence 
set  out  above  that  it  was  a  dlspnted  ques- 
tion of  fact  whether  or  not  the  parents  of 
the  deceased  minor  consented  to  the  employ- 
ment by  the  company  for  the  particular  work 
the  minor  was  engaged  in  doing  when  in- 
jured. It  was  also  a  disputed  question  of 
fact  whether  or  not  the  deceased  was  fa- 
miliar with  the  duties  incident  to  his  employ- 
ment, and  whether  he  liad  sufficient  discre- 
tion and  experience  to  enable  him  to  under- 
stand and  appreciate  the  dangers  attendant 
upon  a  performance  of  those  duties,  and,  if 
not,  whether  he  was  or  was  not  properly  in- 
structed and  warned  concerning  such  dan- 
gers. It  was  also  a  disputed  question  of  fact 
as  to  whether  or  not  the  deceased  was  free 
from   negligence  aa  to   the  occurrence   by 


wUch  hla  death  was  occasioned,  and  also 
whether  or  not  the  same  was  caused  by  the 
negligence  of  the  company  or  its  employes. 
Upon  each  of  these  material  issues  of  fact  the 
evidence  was  more  or  less  conflicting.  Sec- 
tion 5331  of  the  Civil  Code  provides  that 
"where  there  is  no  conflict  in  the  evidence, 
and  that  introduced  with  all  reasonable  de- 
ductions or  Inferences  therefrom  demands  a 
particular  verdict,  the  court  may  direct  the 
Jury  to  And  for  the  party  entitled  thereto." 
Applying  this  rule  of  the  Code;  the  action  of 
the  court,  directing  a  verdict  for  the  defend- 
ant, was  erroneous.  The  cause  shonld  have 
been  submitted  to  a  Jury  to  determine  the 
various  issues  of  fact  involved,  under  appro- 
priate instructions  from  the  court  touching 
the  rules  of  law  applicable.  Judgment  re- 
versed. 

a04  Ga.  BW) 

CARTER  et  al.  T.  DUBLIN  BANKING  00. 

(Supreme  Court  of  Georgia.    May  26,  1S98.) 

TaiAi. — FiNDiKOs. 

1.  Where,  on  the  trial  of  an  equitable  peti- 
tion against  several  defendants,  the  court,  aft- 
er preparing  for  submission  to  the  Jnry  several 
distinct  questions,  the  purpose  of  which  was 
to  have  them  find  a  special  verdict  of  the  facta 
only  in  tiie  case,  instructed  them  that,  if  they 
answered  the  first  question  in  the  affirmative, 
t^ey  need  not  consider  or  answer  the  remaining 
questions;  and  where  the  jury  did  answer  the 
first  qnestion  in  the  alSnnative,  and,  foUowlng 
the  direction  of  the  court,  made  no  answer  to 
tlie  other  questions;  and  where  the  sole  finding 
of  fact  thus  rendered  did  not  warrant  a  judg- 
ment in  favor  of  the  plaintiffs  as  to  the  relief 
prayed  for  against  one  of  the  defendants, — it 
was  erroneous  to  enter  upon  such  a  verdict  a 
Judgment  granting  snch  relief. 

2.  In  view  of  the  ruling  above  announced,  a 
new  hearing  in  the  present  case  is  essential, 
in  order  that  the  various  questions  at  issue  tie- 
tween  the  parties  may  be  adjudicated  and  de- 
termined. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Laurens  county; 
John  C.  Hart  Judge. 

An  execution  in  favor  of  the  Dublin  Bank- 
ing Company  was  levied  on  property  of  W. 
J.  Carter  &  Bro.,  and  George  W.  Moore  inter- 
posed a  claim.  An  equitable  petition  was 
then  filed  by  the  company  against  the  firm 
and  claimant  The  causes  were  consolidated, 
and,  from  a  Judgment  for  plaintiff,  defend- 
ants bring  error.    Reversed. 

Anderson,  Felder  &  Davis,  for  plaintiffs  in 
error.  A.  F.  Daley  and  Wade  &  Wade^  for 
defendant  in  error. 

LITTLB,  J.  W.  7.  Carter  ft  Bro.,  being 
the  owners  of  lots  of  land,  Nos.  123  and  138 
of  block  No.  SO  in  the  town  of  Dublin,  Lau- 
rens county,  Gti.,  erected  a  machine  shop  on 
what  they  supposed  to  be  a  portion  of  lot  No. 
138;  and  on  March  28,  1893,  they  executed 
and  delivered  to  the  Dublin  Banking  Com- 
pany their  promissory  note  for  $1,690,  pay- 
able September  16,  1S93,  and  also  a  mortgage 
to  secure  the  same,  on  lots  of  land  Noa.  128 
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and  188  of  block  No.  80  In  plan  at  the  town 
of  Dublin,  Lanrens  connty,  lying  east  of 
ditch  that  runs  easterly  across  said  Mock, 
the  said  lots  being  further  bounded  on  the 
north  by  Madison  street,  east  by  Decatur 
street,  and  south  by  line  parallel  to  the  Ma- 
con, Dublin  &  Sarannah  Railroad,  and  20  feet 
distant  therefrom,  measured  at  right  angles 
thereto.  To  the  levy  of  an  execution  issued 
on  the  foreclosure  of  this  mortgage,  a  claim 
to  a  part  of  the  land  described  was  Interposed 
by  G^rge  W.  Moore.  The  banking  company 
thereupon  filed  an  equitable  petition  against 
the  firm  of  Carter  &  Bro.  and  G.  W.  Moore, 
alleging  that,  in  the  execution  of  the  mort- 
gage, there  was  a  mistake  on  the  part  of  the 
petitioner,  and  a  frand  perpetrated  on  them 
by  the  mortgagors.  In  this:  The  mortgagors 
were  doing  a  large  business  In  the  manu- 
facture of  machinery,  and.  In  carrying  on 
their  business,  had  erected  a  machine  shop  of 
the  value  of  $2,000;  and  they  represented  to 
petitioner  that  the  shop  was  located  on  the 
land  embraced  In  petitioner's  mortgage, 
which  representation  petitioner  believed  to 
be  true,  and  acted  on  by  loaning  to  the  mort- 
gagors the  money  which  Is  the  consideration 
of  the  note,  secured  by  the  mortgage;  but, 
as  petitioner  afterwards  ascertained,  the  shop 
was  not  located  on  the  land  embraced  In  the 
mortgage,  but  was  located  on  lot  No.  139,  and 
was  known  to  the  mortgagors  at  the  time  to 
be  located  on  that  lot;  and,  after  they  bad 
procured  the  loan  and  executed  (be  mort- 
gage, they  then  procured  their  brother-in-law, 
O.  W.  Moore,  a  resident  of  Charleston,  S,  C, 
to  purchase  the  lot  of  land  upon  which  the 
shop  was  located,  from  one  M.  M.  Qreen, 
who  was  the  owner  of  such  lot.  The  shop 
was  placed  upon  said  lot  of  Green  for  the  de- 
liberate purpose  on  the  part  of  the  defend- 
ante  to  Injure,  damage,  and  defraud  petition- 
er, defendants  intending  at  the  time  to  bor^ 
row  money  from  petitioner  on  the  lots  which 
they  owned,  by  Inducing  petitioner  to  be- 
lieve that  the  ediop  was  located  thereon,  and 
farther  Intending,  after  they  had  succeeded 
In  this,  to  buy  the  lot  of  land  upon  which  the 
shop  was  located;  and  this  they  have  accom- 
plished through  their  agent  and  brother-in- 
law,  who  Is  now  holding  the  same  In  trust  for 
their  benefit.  The  lots  described  In  the 
mortgage  are  not  worth  over  f  150,  and  would 
have  been  worth  $2,000  if  the  shop  had  been 
located  thereon.  Petitioner  would  not  have 
loaned  the  money  to  defendants  if  It  had  not 
believed  that  the  shop  was  located  on  the 
land  embraced  In  the  mortgage.  The  price 
paid  by  Moore  for  the  land  was  grossly  In- 
adequate, the  value  of  the  building  not  being 
taken  into  account  by  Moore  and  Green  In 
their  contract  of  sale  of  the  land;  and  de- 
fendants Carter  &  Bro.  have  continued  in  the 
possession  of  the  same  from  the  time  of  the 
pretended  purchase  up  to  the  present  time, 
using  it  as  their  property.  While  the  num- 
ber of  the  lot  upon  which  the  building  is  lo- 
cated la  not  properly  set  forth  in  the  mort- 


gage, yet  It  Is  embraced  in  tbo  description 
grlven  by  metes  and  bounds,  provided  the 
street  described  as  Decatur  street  is  located 
where  petitioner  believes  it  to  be,  and  where 
defendante  represented  It  to  be.  Tbere  is 
some  confusion  in  reference  to  the  location 
of  this  street,  the  first  survey  representing  It 
to  be  in  one  place,  and  a  more  recent  survey 
representing  it  to  be  In  a  different  place.  The 
description  In  the  mortgage  would  properly 
embrace  the  lot  upon  which  the  shop  Is  k>- 
cated  if  the  same  were  to  be  determined  by 
reference  to  the  recent  survey  of  the  town. 
The  contract  was  made  with  reference  to  the 
recent  survey,  and.  In  describing  the  land,  it 
was  understood  by  both  petitioner  and  the 
defendants  that  the  description  by  metes  and 
bounds  referred  to  the  street  as  located  by 
that  survey.  There  was  no  mistake  as  to 
the  numbers  of  lots  embraced  in  the  mort- 
gage, but  the  mistake  made  by  petitioner  and 
the  fraud  perpetrated  by  defendante  consists 
In  this:  that  the  strip  of  land,  about  40  feet 
by  100  feet,  of  lot  Na  138,  lying  between  new 
Decatnr  and  old  Decatur,  and  on  which  the 
shop  is  located,  was  represented  by  defend- 
ante to  be  a  portion  of  lot  No.  138;  In  other 
words,  lot  138  was  represented  as  being 
bounded  on  the  east  by  Decatur  street,  when 
In  fact  it  was  not  a  portion  of  lot' 138  by  the 
old  survey,  but  was  a  strip  which  had  been 
cut  off  by  new  Decatur  street  from  lot  139. 
If  It  should  be  pretended  by  defendante  that 
they  executed  the  mortgage  believing  that 
the  shop  was  located  on  one  of  the  lots  de- 
scribed in  the  mortgage,  it  would  have  been 
a  mutual  mistake.  Petitioner  did  not  dis- 
cover the  mistake  until  after  the  foreclosure 
of  the  mortgage,  and  has  just  discovered  It 
Moore  purchased  the  land  upon  which  the 
shop  was  situated,  for  the  purpose  of  assist- 
ing in  the  consummation  of  the  fraud,  and 
with  full  notice  of  plalntltrs  righte  in  the 
premises  Moore  is  insolvent  If  the  prop- 
erty is  sold  under  a  mortgage  fl.  fa.,  with 
this  cloud  hanging  over  the  title,  the  price 
realized  would  be  vastly  inadequate.  Peti- 
tioner, waiving  discovery,  prayed  that  It  have 
a  special  lien  on  lota  Xos.  139  and  138,  that 
lot  138  be  decreed  to  extend  to  new  Decatur 
street,  and  to  embrace  that  portion  of  lot  138 
on  which  the  shop  is  located,  and  that  the 
same  be  decreed  to  be  sold  by  the  sheriff,  to- 
gether with  the  land  embraced  in  the  mort- 
gage, and  the  proceeds  of  the  sale  applied  to 
the  payment  of  the  mortgage  debt;  also,  for 
general  relief. 

W.  J.  and  7.  J.  Carter  answered,  denying 
the  allegations  as  to  fraud  or  mutual  mis- 
take, and  alleged  that  as  soon  as  they  dis- 
covered that  M.  M.  Green  claimed  title  to 
the  lot  on  which  the  shop  was  erected,  and 
for  which  she  soon  after  brought  a  suit  In 
ejectment  against  them,  they  notified  peti- 
tioner of  such  claim,  and  offered  petitions- 
the  opportimlty  of  protecting  iteelf  under 
ite  mortgage,  offering  to  borrow  money  of 
petitioner  with  which  to  purchase  the  land 
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from  Mrs.  Green,  and  take  tlUe  to  tliem- 
selyes,  and  secure  petitioner  by  otber  and 
additional  security,  tliereby  maJdng  good  peti- 
tioner's first  mortgage  lien  on  the  land,  de- 
fendants being  unable  themselves  to  raise  the 
funds  necessary  to  purchase  the  land  from 
Hrs.  Green;  and  petitioner  agreed  to  make  the 
loan,  whereupon  defendants  proceeded  to  con- 
tract for  the  purchase  of  the  land  frmn  Mrs, 
Green,  and  a  deed  was  drawn  by  her  to  d&r 
fendanta  in  accordance  with  the  above  un- 
derstanding and  agreement  with  petitioner, 
the  price  agreed  upon  being  ^76;  but,  when 
defendants  called  on  petitioner  for  the  prom- 
ised loan,  petitioner  refused  the  same,  and 
defendants  thereupon  notified  said  Moore  of 
the  claim  by  Mrs.  Qreen,  that  he  might.  If 
be  saw  fit,  purcliase  the  land  for  his  own 
protection,  under  a  m(H:tgage  then  held  by 
him  against  defendants  on  said  shop;  and 
Moore  immediately  sent  to  W.  J.  Carter  $400, 
with  Instructions  to  purchase  the  land  for 
him,  which  said  Carter  did,  and.  took  the 
deed  therefor,  and  sent  It  to  Moore,  after  put- 
ting It  on  record;  and  the  deed,  so  far  as 
they  know,  has  remained  in  Moore's  posses- 
sion imtll  now,  these  def^idants  not  having 
or  claiming  any  Interest  in  the  deed.  Moore 
answered,  denying  the  charges  of  fraud  or 
collusion  on  his  part,  also  the  allegation  of 
Insolvency,  and  alleging  that  bis  purchase  and 
claim  were  made  in  good  faith. 

The  cases  were,  by  consent  of  the  parties, 
consolidated,  and  the  following  questions  were 
submitted  to  the  jury:  "(1)  Does  the  origi- 
nal mortgage  given  by  Carter  &  Bro.  to  the 
Dublin  Banking  Company  actually  cover  the 
land  on  which  the  shops  are  located?  (2) 
Was  the  money  paid  to  Mrs.  Green  for  the 
land  the  money  of  Moore,  or  the  money  of 
W.  J.  and  J.  J.  Carter?  (3)  Was  [plaintiff] 
notified  by  W.  J.  Carter,  before  the  renewal 
of  the  mortgage,  that  be  liad  discovered  the 
shop  was  on  the  land  of  Mrs.  Oreen?  (4) 
Did  Carter  &  Bro.,  or  either  of  them,  assure 
plaintiff  that  they  were  buying  up  the  title 
of  Mrs.  Green  to  protect  plaintiff's  mortgage?" 
The  court.  In  charging  the  Jury,  instructed 
them  that,  if  they  should  answer  the  first 
question  in  the  affirmative,  they  need  not  go 
further.  The  Jury  rendered  a  verdict  dealing 
only  with  the  first  question,  and  answering 
that  in  the  affirmative.  On  this  finding,  the 
court  rend»ed  a  decree  in  favor  of  the  plain- 
tiff, which  will  be  more  specifically  referred 
to  hereafter.  The  defendants  made  a  mo- 
tion for  a  new  trial,  which  was  overruled, 
and  they  excepted.  Such  of  the  gi-ounds  only 
as  are  deemed  material  to  an  adjudication  of 
the  questions  raised  will  be  hereafter  set  out 
and  considered. 

On  the  trial  of  the  cause,  the  plaintiff  put 
In  evidence  the  note  and  mortgage;  the  fl.  fa. 
issued  upon  the  foreclosure  of  the  mortgage; 
the  claim  filed  by  George  W.  Moore  to  that 
portion  of  the  property  levied  on,  on  which 
the  machine  shops  wero  located;  deed  dated 
January  10, 1893,  and  recorded  April  6,  1893, 


from  Mrs.  M.  M.  Qreen  to  6.  W.  Moore,  convey- 
ing V^  acres,  moro  or  less,  in  tbe  town  of 
Dublin,  Iisurena  county,  Ga.,  being  two  town 
lots  containing  three-quarters  of  an  aero  each, 
and  known  by  the  plan  of  the  town  as  town 
lota  Nos.  123  and  189,  bounded  on  the  north 
by  Madison  street,  west  by  Decatur  street, 
south  by  Marion  street,  east  by  Weaver  lands. 
Thero  was  oral  testimony  on  behalf  of  the 
bank  to  the  effect  that  the  mortgage  In- 
volved In  this  action  was  a  renewal  of  an 
(H^ginal  mortgage  executed  in  September, 
1892,  covering  tbe  same  described  property; 
that  W.  J.  Carter,  representing  bis  firm, 
wanted  to  borrow  the  money,  and  offered  the 
two  loto  and  buildings,  which  he  estimated 
aa  being  worth  (2,600,  as  security.  Carter 
represented  that  he  bought  the  land  from  Ful- 
ler &  Jocelyn.  At  the  time  of  the  executitm 
of  the  mortgage,  nothing  was  said  as  to  any 
advorse  claim  to  the  land;  and  notwithstand- 
ing the  bank  had  notice  of  such  adverse  claim 
within  a  month  after  the  original  mortgage 
was  executed.  In  1802,  it  took  no  steps  to 
protect  its  mortgage,  as  it  relied  upon  Car- 
ter's assurance  that  thero  was  nothing  In  the 
adverse  claim,  and  that  Ite  mortgage  would 
be  protected.  Between  the  10th  and  20th  of 
January,  1896,  Carter  paid  Mrs.  Green  some 
money  In  the  presence  of  the  cashier  of  the 
bank,  and  told  the  casliier  he  did  not  want 
the  bank's  mortgage  disturbed  or  his  credit 
hurt,  and  he  was  thereforo  paying  tbe  money 
to  have  the  claim  "bushed  up."  Carter  said 
nothing  about  anybody  else  purchasing 
Green's  claim,  and  the  bank  did  not  know 
that  Mooro  claimed  to  be  purchaser  of  the 
land  until  about  the  time  the  mortgage  was 
put  In  judgment.  Carter  never  made  any  ap- 
plication to  the  bank  for  a  loan  to  buy  the 
property  claimed  by  Mrs.  Green.  When  the 
cashier  found  that  Moore  bad  a  mortgage  on 
record,  and  asked  Carter  why  he  did  not 
state  In  it  that  the  bank's  was  the  first  mort- 
gage. Carter  replied,  "That  is  all  right,  and 
Moore  knows  that,"  and  assured  witness  that 
the  paper  was  all  right,  and  that  the  bank 
had  a  first  mortgage  on  the  property.  When 
witness  learned  that  Moore  had  some  claim 
to  the  property,  he  went  to  Carter  to  ascer- 
tain exactiy  what  part  (rf-the  lot  he  claimed. 
He  and  Carter  went  to  the  shop  together, 
and  witness  first  understood  that  the  divid- 
ing line  would  cut  off  only  a  part  of  the 
boiler  bouse;  but,  about  the  time  the  rule 
absolute  was  granted  on  the  mortgage,  a  sur- 
vey was  made,  and  witness  was  then  {minted 
to  a  line  which  embraced  within  Moore's 
claim  all  the  land  on  which  the  shops  were 
located.  The  shops  were  situated  between  a 
ditch  and  Decatur  street,  and  were  located 
on  a  part  of  lot  No.  139.  The  description  con- 
tained In  the  mortgage  referred  to  new  De- 
catur street  and  to  tbe  new  map  of  Dublin, 
and  would  have  left  the  Bbopa  on  tbe  land 
covered  by  the  mortgage  according  to  that 
description.  The  value  of  tbe  lots  covered 
by  tbe  mortgage^  outside  of  the  buildings,  is 
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from  $120  to  $125,  while  the  whole  property, 
Indudlng  the  buildings,  la  worth  $2,S00.  Mrs. 
Oreea  Ures  In  Oablln,  waa  Uvlng  there  at  the 
time  the  loan  waa  negotiated,  and  had  the 
same  opportunity  to  know  the  building  waa 
being  erected  on  her  land  as  anybody  else 
would  have  that  owned  property.  When  the 
shops  were  being  built,  neither  Mrs.  Green 
nor  her  husband  knew  that  they  were  being 
erected  on  her  land;  but,  after  they  were 
completed,  the  husband  of  Mrs.  Oreen  had  the 
land  "run  out,"  and  Carter  waa  at  once  noti- 
fied tliat  they  were  on  Mrs.  Oreen's  land. 
There  waa  testimony  in  behalf  of  the  defend- 
ants to  the  effect  that  Carter  did  not  know 
at  the  time  the  shops  were  built,  nor  at  the 
time  the  loan  was  originally  procured,  that 
Mrs.  Green  claimed  title  to  the  land  on  which 
they  were  situated,  but  on  the  contrary,  be- 
lieved Oiat  such  land  belonged  to  Carter  ft 
Bro.  As  soon  as  Garter  learned  of  Mrs. 
Oreen's  claim,  be  notified  the  bank,  and  en- 
deavored to  borrow  from  it  sufficient  funds 
to  settle  the  claim,  stating  to  the  bank  that 
the  firm  of  Carter  &  Bro.  was  nnable  finan- 
cially to  pay  oft  the  claim.  Upon  the  refusal 
of  the  bank  to  make  the  loan.  Carter  com- 
municated with  O.  W.  Moore,  a  brother-in- 
law,  who  lived  at  Charleston,  S.  C,  and  who 
had  loaned  to  the  firm  of  Carter  &  Bro.  from 
time  to  time  sums  aggregating  $6,000,  and 
took  a  mortgage  on  property  to  secore  the 
same,  In  which  communication  Carter  ad- 
vised Moore  of  the  adverse  claim;  whereupon 
Moore  sent  to  Carter  $400  with  which  to  buy 
the  property,  and  take  title  thereto  for  Moore. 
Carter  and  his  brother  are  now  In  possession 
of  the  shops  for  Moore,  receiving  salaries  for 
their  services,  and  there  Is  no  agreement  be- 
tween themselves  and  Moore  by  which  they 
can  ever  get  the  property  back  at  any  time. 
The  transaction  by  which  Moore  bought  the 
property  from  Mrs.  Green  was  not  kept  con- 
cealed by  Carter  from  the  bank  or  its  offi- 
cers. The  deed  was  recorded,  and  sent  Im- 
mediately to  Moore.  The  bank  first  promised 
to  lend  the  money  with  which  to  buy  the 
land  from  Mrs.  Green,  whereupon  Carter  no- 
tified Green  to  make  out  a  deed;  but,  the  bank 
having  failed  to  comply.  It  became  necessary 
to  have  the  deed  changed,  and  executed  in 
the  name  of  Moore.  Defendants  put  in  evi- 
dence original  suit  between  Mrs.  M.  M.  Green 
and  W.  J.  and  J.  J.  Carter,  filed  In  Laurens 
superior  court,  December  22,  1892,  to  recover 
lots  of  land  In  the  city  of  DubHn,  Nos.  123 
and  1S9,  and  especially  a  strip,  the  width  of 
65  feet,  west  of  new  Decatur  street,  and  up 
to  the  east  side  of  old  Decatur  street;  and  It 
was  agreed  that  this  suit  was  settled  or  dis- 
missed about  the  date  of  the  deed  from  Green 
to  Moore.  There  was  evidence  that  Moore 
bad  made  a  short  visit  to  Dublin  three  or  four 
months  before  the  trial,  and  that  that  was 
the  only  time  he  had  ever  been  In  Dublin. 
There  was  also  evidence  tending  to  show  the 
solvency  and  good  character  of  Moore. 
1.  On  the  levy  of  the  mortgage  fl.  fa.  In 


fiivor  of  the  Dublin  Banking  Company,  the 
defendant  Moore  filed  a  claim  to  that  part  et 
the  land  on  which  the  execution  bad  been 
levied,  and  on  which  the  machine  shop  was 
located.  The  Issue  to  be  tried  under  this  levy 
and  dalm  was  the  title  to  that  part  of  the 
land.  On  the  interposition  of  the  daim, 
however,  the  defendant  In  error,  as  will  be 
seen  from  the  preceding  statement  at  tba 
case,  filed  its  equitable  petition,  in  which, 
after  alleging  in  detail  the  facts  of  the  loan 
of  the  money  by  the  bank  to  Carter  &  Bro., 
and  the  execution  of  the  mortgage  given  to 
secure  the  payment  of  such  loan,  it  set  out 
certain  facts,  detailed  In  the  foregoing  state- 
ment, as  entitling  it  to  equitable  relief,  and 
prayed  that  "petitioner  have  a  special  lien  on 
lots  ISO  and  138,  and  that  the  same  be  de- 
creed to  be  sold  by  the  sheriff  of  said  coun- 
ty," and  that  "  lot  of  land  number  138  (one 
of  the  lots  mortgaged)  be  deemed  to  extend 
to  new  Decal^r  street,  and  to  embrace  soch 
portion  of.  lot  number  139  (on  which  the  shop 
Is  alleged  to  be  located)  as  is  necessary  to 
make  said  lot  conform  to  the  agreement  of 
the  parties  to  the  contract,"  etc.,  so  as  to  In- 
clude the  machine  shop.  TTnder  this  petition, 
It  was  sought,  because  of  alleged  mistake  on 
the  part  of  the  mortgagees  and  fraud  on  die 
part  of  the  defendants  Carter  and  Moore,  to 
have  a  special  lien  decreed  to  exist  on  lot  No. 
139,  in  favor  of  the  plaintiff  below,  for  the 
security  of  Its  debt,  notwithstanding  that  lot 
was  not  embraced  In  the  mortgage;  but  in 
no  part  of  the  petition  was  paper  title  to  the 
land,  on  which  the  special  lien  was  sought, 
denied  to  have  been  In  Moore.  On  the  con- 
trary, the  theory  of  the  plaintiff  is  that  such 
title  was  In  Moore,  but  that  for  the  cansea 
alleged,  it  ought  to  be  held  by  him  subject 
to  an  equitable  Hen  for  the  payment  of  the 
plaintiff's  debt  So  that  the  two  Issues  raised 
by  the  claim  case  and  the  petition  are  (1) 
whether  the  land  claimed  by  Moore  Is,  at  law, 
subject  to  the  execution;  (2)  whether  the 
defendant  Moore,  who  holds  the  title  to  that 
part  of  lot  No.  139  on  which  the  machine 
shop  Is  located,  by  reason  of  fraudulent  vr 
collusive  conduct  with  the  debtors.  In  equity, 
holds  the  land  subject  to  the  petitioner's 
mortgage.  The  two  cases  were  consolidated 
at  the  trial,  and  much  evidence  was  Intro- 
duced to  support  the  various  contentions  of 
the  parties.  The  case  was  submitted  to  the 
Jury  by  propounding  certain  written  ques- 
tions for  their  answer.  The  first  of  which 
was:  "Does  the  original  mortgage  given  by 
Carter  &  Bro.  to  the  Dublin  Banking  Com- 
pany actually  cover  the  land  on  which  the 
shops  are  located  r'  To  this  question  the  Jury 
returned  an  affirmative  answer,  which  was 
the  full  extent  of  their  finding,  they  having 
been  Instructed,  If  they  answered  this  ques- 
tion m  the  affirmative,  not  to  consider  any 
other  question.  On  this  finding  of  the  Jury, 
tbe  court  decreed  that  the  property  in  dis- 
pute. Including  the  Improvements  thereon, 
"be  and  the  same  is  hereby  declared  subject 
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to  the  mortgage  fl.  fa.,"  eta,  "and  tbat  the 
said  fl.  fa.  do  proceed  agabiat  the  same." 
The  plaintiffs  In  error  made  a  motion  for  a 
new  trial  on  gereral  gtunnda,  one  being  tbat 
the  conrt  erred  In  charging  the  Jary  aa  fol- 
lows: "Does  the  original  mortgage  given  by 
Carter  &  Bro.  to  the  Dublin  Banking  Com- 
pany actually  cover  the  land  on  which  the 
■hops  are  located.  The  plaintiffs  In  this  case 
Insist  that  the  description  In  their  mortgage 
actually  covers  the  property  In  dispute;  that 
It  iB  upon  the  land  as  set  forth  In  their  mort- 
gage. The  defendants  deny  that,  and  tbat 
makes  tbe  first  Issue  yon  are  to  pass  npon. 
If  yon  should  find  tc  tbe  first  inquiry  that 
this  property  is  actually  covered  by  the  mort- 
gage given  by  Carter  &  Bro.  to  tbe  Dublin 
Banking  Company,  yon  need  go  no  further. 
If  you  should  find  In  favor  of  tbe  defendants, 
In  that  case  that  It  does  not  actually  cover 
the  property,  yon  would  pass  to  the  second 
-qnestton." 

From  the  view  we  take  of  the  case,  it  la 
only  necessary  to  place  oar  decision  on  this 
ground  of  the  motion.  As  we  have  seen,  on 
tbe  levy  of  the  execution,  Moore  asserted  his 
title  to  a  part  of  the  land  levied  on,  through 
tbe  medium  of  a  claim.  Then  the  petitioner, 
admitting  that  Moore  held  tltte  to  the  part 
claimed,  set  out  certain  facts  of  a  fraudulent 
and  collusive  nature,  which  It  alleged  render^ 
ed  the  land  claimed  by  Moore  subject  to  the 
Uen  of  its  mortgage,  notwithstanding  Moore's 
title.  Tbe  Jury  only  ascertained  the  tact 
tbat  tbe  mortgage  covered  tbe  land  on  which 
flie  sbopa  were  located.  Both  the  petitioner 
and  Carter  testified  that,  at  the  time  the 
mortgage  was  given,  they  in  fact  believed  It 
actually  covered  the  land  on  which  the  shops 
were  located;  but  petitioner  distinctly  avers 
that  at  that  time  title  to  tbe  land  on  which 
tbe  shops  were  and  are  located  was  In  Mrs. 
Green.  As  both  the  mortgagee  and  the  mort- 
gagors agreed  on  this  fact  In  the  pleadings, 
the  question  at  issue  was  not  what  the  mort- 
gage covered.  Suppose  It  did  in  fact  cover 
that  part  of  the  land,  under  the  admissions 
In  the  petition,  title  was  shown  not  to  be  In 
Ibe  mortgagors,  at  the  time  of  the  execution 
of  the  mortgage.  This  finding  does  not  ad- 
judicate the  rights  of  the  defendant  Moore 
under  the  pleadings;  and,  as  the  pleadings 
now  stand,  be  is  entitled  to  have  bis  title  pass- 
ed on  by  tbe  Jury  In  some  appropriate  manner 
before  the  execution  creditor  can  proceed  to 
8dl  the  land  pending  his  claim.  It  may  be, 
aa  there  was  some  confusion  existing  In  re- 
lation to  the  lines  of  the  lots,  it  was  under- 
stood tbat  this  finding  settled  the  location  of 
the  shops  on  one  of  the  lots  originally  pur- 
chased, and  described  In  the  mortgage.  How 
this  is  we  cannot  say.  We  cannot  gather 
socta  an  understanding  from  the  record,  and 
we  dispose  of  it  as  we  find  it  The  finding 
of  tbe  Jury  was  not  sufficient  to  authorize  the 
decree  rendered.  The  question  made  by  the 
claim  and  the  petition  as  It  stands  Is  wheth- 
er the  land  claimed  is  subject;  and  this  de- 


pends on  the  determination,  under  the  claim, 
whether  tbe  mortgagors  had  title,  and,  under 
the  petition,  whether  Moore,  the  admitted 
holder  of  the  title,  was  guilty  of  such  fraud 
in  the  purchase  as  made  tbe  land.  In  equity, 
■ubjeet  to  the  lien  of  the  mortgage. 

2.  We  axe  not  to  be  understood  as  passing 
on  the  merits  of  the  case  under  the  evidence. 
They  are  not  under  review.  We  send  the 
case  back  because  the  ascertained  facts  do 
not  determine  tbe  Issues  made  by  the  parties 
In  their  pleadings,  and,  without  more,  do  not 
support  the  decree  which  was  rendered. 
Judgment  reversed. 

(104  Ga.  4S2) 

COKEB  et  aL  v.  McCONNBLL,  Sheriff. 
(Supreme  Conrt  of  Georgia.    July  18,  1898.) 

EXBCUTION     SAI.E— ReCOVEST    OF    PbIOE— AOnOX 
BT  BHERirf. 

Where  a  sheriff,  under  an  execution 
against  adminlBtrators,  sold  realty  belongine  to 
the  estate  of  their  intestate  for  more  than 
enough  to  satisfy  the  execution,  and,  with  the 
acquiescence  and  consent  of  one  of  the  ad- 
ministrators, permitted  the  purchaser  at  the 
Bale  to  account  for  the  excess  by  crediting  the 
amount  thereof  npon  a  debt  due  to  him  by  such 
administrator  individually,  the  sheriff  could  not 
thereafter  recover  this  amount  in  an  action  at 
law  brought  by  him  against  the  purchaser  for 
the  use  of  the  administrators. 

Little,  jr.,  dissenting. 

(SylUbns  by  the  Court) 

Error  from  city  conrt  of  Floyd  county;  Q. 
A.  H.  Harris,  Judge. 

Action  by  J.  P.  McDonnell,  sheriff,  for  tbe 
nse  of  J.  S.  Howell  and  others,  againsl  W.  H. 
Coker  &  Oo.  Judgment  for  plaintiff.  De- 
fendants bring  error.     Reversed. 

tl.  B.  ButmnkSk  for  plaintiffs  in  error. 
Fouch6  &  Fouchfi,  for  defendant  in  error. 

LUMPKIN,  P.  J.  The  aberur  of  Floyd 
county,  under  a  mortgage  execution  In  favor 
of  P.  H.  Hardin  against  J.  S.  Howell,  as  ad- 
ministrate, and  Catherine  H.  Howell,  as  ad- 
ministratrix, of  the  estate  of  W.  C.  Howell, 
sold  certain  land  to  W.  H.  Coker  &  Co.  at  the 
price  of  (60O,  which  sum  exceeded  tbe 
amount  due  upon  the  execution.  The  ad- 
ministrator and  administratrix  upon  the  es- 
tate of  W.  C.  Howell  brought  an  action 
against  Coker  &  Co.  to  recover  a  balance  al- 
leged to  be  due  by  tbe  latter  upon  the  pur- 
chase of  this  land.  By  ani  amendment  to 
the  plaintiffs'  petition,  tbe  name  of  the  sher- 
iff was  inserted  as  suing  for  their  use.  Tbe 
defendants,  without  raising  any  question  as 
to  tbe  right  of  tbe  miginal  plaintiffs  to  bring 
the  action,  or  objecting  to  tbe  introduction 
of  tbe  sheriff  as  the  party  plaintiff,  set  up  as 
a  defense  that  the  balance  due  upon  the  price 
of  the  land  had  been  settled  with  J.  S.  How- 
ell, as  administrator;  be  having  received 
from  tbe  defendants  $90  in  cash,  and  they, 
at  bis  request,  having  entered  a  credit  of 
$110.24  upon  notes  due  by  J.  S.  Howell  indi- 
vidually and  by  bis  brother  W.  S.  Howell  to 
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the  defendants.  The  answer  further  alleged 
that  the  two  Howdls  last  mentioned  were 
heirs  of  W.  O.  Howell,  deceased,  each  being 
entitled  to  one-fifth  of  his  estate,  and  that 
the  settlement  referred  to  was  acquiesced  In 
by  the  sheriff,  who.  In  pursuance  thereof,  con- 
veyed the  land  to  the  defendants.  By  an 
amendment  to  their  answer  the  defendants, 
In  substance,  alleged  that  they  had  paid  to 
the  sheriff  a  sufficient  amount  to  satisfy  the 
Hardin  fl.  fa.,  and,  with  his  consent  and  that 
of  3.  S.  Howell,  as  administrator,  had  re- 
served a  specified  amount  with  which  to  sat- 
isfy a  fl.  fa.  in  the  sherlfTs  hands  in  favor  of 
McHenry,  Nunnally  &  Neel  against  the  estate 
of  Howell,  deceased,  leaving  $200.24  as  a 
balance  due  by  them,  $90  of  which  they  had 
paid  to  J.  8.  Howell  in  cash,  and  that  the  re- 
maining $110.24  had  been  settled  by  them  In 
the  manner  stated  In  their  original  answer. 
The  amended  answer  further  aUeged  that  all 
of  the  foregoing  had  been  done  with  the 
knowledge  and  consent  of  the  sheriff,  and 
that  he  permitted  J.  S.  Howell  to  make  the 
settlement,  and  acquiesced  therein.  Upon 
these  allegations  the  plaintiffs  requested  the 
court  to  direct  a  verdict  in  their  favor  for 
$110.24.  The  court  inquired  of  defendants' 
counsel  if  he  Intended  to  prove  that  the  es- 
tate of  W.  C.  Howell  owed  no  debts.  Coun- 
sel replied  that  the  suit  not  having  been 
brought  by  a  creditor,  and  the  plaintiffs  -not 
alleging  the  existence  of  any  debts,  "he  did 
not  deem  the  existence  or  nonexistence  of 
debts  as  material  to  the  defense."  Thereup- 
on the  court,  without  hearing  any  evidence, 
directed  a  verdict  in  the  plaintiffs'  favor  for 
the  sum  last  mentioned,  and  this  Is  now 
complained  of  as  error. 

We  will  remark  In  the  first  place  that  the 
representatives  of  the  estate  of  W.  0.  Howell 
could  not,  as  against  a  proper  defense,  have 
maintained  this  action,  as  originally  brought 
There  was  no  privity  between  them  and  the 
purchasers  at  the  sheriff's  sale.  Though  this 
administrator  and  administratrix  were  en- 
titled to  the  balance  of  the  purchase  money 
of  the  land  In  excess  of  the  amount  required 
to  satisfy  the  liens  thereon,  it  was  the  duty 
of  the  sheriff  to  collect  and  pay  the  money 
ever  to  them.  As  he  was,  without  objection, 
made  the  party  plaintiff  in  the  present  case. 
It  should  be  treated  as  if  he  had  brought  It 
In  the  first  Instance.  That  the  administra- 
tor and  administratrix  were  the  original  plain- 
tiffs Is  of  no  consequence.  They  could  not, 
as  above  stated,  have  maintained  the  action 
in  their  own  right,  and  therefore  they  figure 
In  the  case  as  mere  usees.  That  they  are 
such  cannot  give  to  the  sheriff,  the  real  plain- 
tiff, any  better  footing  than  he  would  occupy 
were  he  suing  alone.  This  being  an  action 
at  law,  be  most  Show  In  bis  own  behalf  a 
legal  right  to  have  a  verdict,  or  else  be  cast 
tn  the  suit.  He  undoubtedly  had,  at  the  out- 
set, a  perfect  legal  right  to  recover  from 
Coker  &  Oo.  the  balance  due  npon  the  land; 
and,  after  so  doing,  it  would,  as  already  stat- 


ed, have  been  his  duty  to  pay  the  money  over 
to  the  representatives  of  the  estate  of  W.  OL 
Howell.  But  taking  as  true  the  allegation* 
of  the  answer  and  amended  answer  filed  by 
Ooker  &  Co.,  which  we  must  do  for  the  pur- 
pose of  testing  the  correctness  of  the  Judg- 
ment now  under  review,  we  are  satisfied  that 
the  sheriff's  original  right  of  action  was  lost 
because  of  the  facts  set  up  and  relied  npon  by 
the  defendants  as  their  defense  to  the  action. 
The  amount  In  dispute  Is  a  balance  of  $110.24; 
for  It  seems  to  have  been  conceded  that  Coker 
&  Co.  could  not,  in  any  event,  have  t>een  held 
accountable  for  more.  We  do  not  think  they 
are  liable  to  the  sheriff  for  this  balance.  The 
law  holds  sheriffs  responsible  for  the  pro- 
ceeds of  sales  conducted  by  them,  and  they 
are  bound  to  pay  over  such  proceeds  to  the 
persons  entitled  thereto.  To  this  end,  these 
officers  have  a  clear  and  undoubted  right  to 
demand  the  cash  from  all  purchasers  at  these 
sales.  If  a  sheriff  for  any  reason  chooses  not 
to  require  a  purchaser  to  pay  cash,  but  ac- 
cepts something  else  In  settlement  of  the 
purchase  money,  and  releases  the  purchaser, 
he  does  so  at  his  own  peril,  so  far  as  any  lia- 
bility over  to  him  on  the  part  of  the  pur- 
chaser 1b  concerned.  If  he  falls  to  collect 
purchase  money,  and  thus  incurs  personal 
liability,  he  has  no  right  to  relieve  himself 
from  the  consequences  of  his  own  breach  of 
duty  by  proceeding  against  the  purchaser, 
whom  he  had  discharged.  We  repeat  that 
the  sheriff's  case  in  the  present  Instance  de- 
rives no  additional  strength  from  the  fact 
that  the  representatives  of  W.  C.  Howell  are 
named  as  usees,  and  that  he  must  recover,  It 
at  all,  In  his  own  right  We  are  not  now 
called  upon  to  decide  whether  the  sheriff  has 
Incurred  liability  to  them  or  not  That  is  a 
question  not  made  in  this  case;  bat  if  he 
has,  he  cannot  escape  It  by  bringing  an  action 
of  this  sort  against  Coker  &  Co.,  and  naming 
these  representatives  as  usees,  any  more  than 
he  could  by  bringing  the  suit  without  so  nam- 
ing them.  It  must  not  be  overlooked  that 
this  Is  a  plain  action  at  law.  There  are  no 
equitable  pleadings,  and  no  principles  of  equi- 
ty, are  Involved.  The  beneficiaries  of  the 
Howell  estate,  whether  heirs  or  creditors,  are 
not  concerned  in  this  litigation.  There  Is  no 
charge  of  any  fraud  or  collusion,  or  of  in- 
solvency, on  the  part  of  any  of  the  persona 
who  participated  In  the  transaction  disclosed 
by  the  defendants'  answer.  Of  course,  all 
who  misappropriate,  or  participate  In  tiie  mis- 
approprlatian  of,  trust  funds,  are  liable  to 
the  person  or  persons  ultimately  entitled  to 
receive  the  same.  We  by  no  means  wish  to 
be  understood  as  holding  that  the  heirs  or 
creditors  of  W.  C.  Howell,  If  It  were  essen- 
tial to  the  preservation  of  their  rights  In  the 
premises,  could  not  by  Instituting  a  props 
equitable  proceeding,  and  supporting  the 
same  by  sufficient  proofs,  compd  an  account- 
ing to  themselves  by  any  and  all  of  the  per- 
sons whose  unauthorized  acts  had  caused  a 
misapplication  of  the  assets  of  the  estate. 
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There  Is  not,  taowerer,  any  case  of  this  kind 
now  before  the  conrt. 

The  trial  Judge  erred  In  directing  a  yerdlct 
for  the  plaintiffs.  Conceding  the  truth  of 
the  defendants'  allegations,  the  verdict  ought 
to  haye  been  In  their  favor.  Judgment  re- 
versed. All  the  justices  concurring,  except 
rJTTLB,  J.,  dissenting. 

LirTIiE,  7.  (dissenting).  One  wbo  buys 
land  sold  under  execution  by  the  sherttt  Is 
bound  to  pay  for  the  same.  The  fund  arising 
from  such  sale  caimot  be  distributed  by  the 
sheriff,  except  at  his  own  risk.  That  officer 
Is  bound  to  bring  It  Into  court  for  distribution. 
Nor  can  the  purchaser  retain  In  his  hands  a 
part  of  the  purchase  money,  under  an  ar- 
rangement made  with  one  of  the  administra- 
tors of  the  defendant  in  execution  to  allow 
anch  part  of  tiie  purchase  money  to  be  ap- 
plied by  the  purchaser  on  a  debt  due  to  him 
by  <me  of  the  administrators  Individually, 
without  showing  that  there  were  no  creditors 
of  the  intestate  who  were  entitled  to  prior 
payment  Funds  In  the  hands  of  an  admin- 
istrator are  not  his  indlvldnal  funds,  and  this 
is  true  even  if  the  administrator  la  an  heir 
at  law,  and  would  be  entitied  to  a  part  of  the 
fund  remaining  over  after  payment  of  the 
execution  under  which  the  land  was  sold. 
In  this  case  the  plalnUtfs  in  error  bought  a 
tract  of  land  for  $600  at  aherifTs  sale  under 
an  execution  against  the  estate  of  Howell. 
By  an  agreement  with  one  of  the  admlnlstra^ 
tors  of  the  estate,  the  plaintiffs  In  error  ap- 
propriated to  tiie  payment  of  an  individual 
debt  due  to  them  by  the  person  who  was 
administrator  a  part  of  the  purchase  money; 
and,  on  a  suit  brought  by  the  sheriff  to  re- 
cover the  amount  of  the  purchase  money, 
they  set  up  as  a  defense  that  this  balance  bad 
been  settled  with  J.  S.  Howell  as  adminis- 
trator, who  was  one  of  the  heirs  at  law  of  the 
Intestate,  and  entitied  to  one-fifth  of  his  es- 
tate, and  that  the  sheriff  acquiesced  in  such 
settiement  It  is  sufficient  for  my  purpose 
to  say  that  primarily  the  administrator  had 
no  right  to  appropriate  any  part  of  this  fund 
to  the  payment  of  his  individual  debt,  and  the 
plaintiffs  In  error  had  no  legal  right  to  re- 
ceive it,  and  they  were  liable  to  the  sheriff 
for  its  payment  If  it  be  true  that  Howell, 
the  administrator,  was  entitied  to  a  particu- 
lar part  of  the  purchase  money,  I  see  no  rea- 
son wby,  upon  proper  proceedings  In  the 
court,  that  part  might  not  be  awarded  to  a 
creditor  of  the  heir  at  law.  But,  In  order  to 
authorize  this  to  be  done,  It  was  necessary 
to  show  that  there  were  no  creditors  of  the 
Intestate  who  were  entitied  to  this  fund  be- 
fore the  heir  at  law  could  receive  any  part 
of  It  The  record  In  this  case  Is  ominously 
sil^it  as  to  whether  there  are  any  such  cred- 
itors, and  in  the  argument  it  was  neither  as- 
serted nor  admitted  that  there  were  none. 
No  part  of  the  purchase  money  of  this  land 
belonged  to  the  heirs  at  law  until  the  credit- 
ors, aa  well  as  the  expenses  of  the  adminis- 


tration, had  been  paid.  And  I  am  therefore 
of  the  opinion  that  a  recovery  against  the 
purchaser  was  right  and  legal,  and  that  the 
fund  should  have  been  brought  Into  conrt  for 
distribution  according  to  law. 


(IM  Ga.  ei9) 

STBiyBNS  V.  aTBMBBIDGBI. 
(Supreme  Court  of  Georgia.     May  27,  1898.) 

JunsMiKTS  —  Bs8    Judicata  —  Illsoalitt   Pao- 
\      oiaoiNoa — Provinoh  o*  Codbt. 

Lit  was,  on  the  trial  of  an  action  upon 
promissory  notes,  erroneous  to  strike  a  para- 
graph of  the  defendant's  answer  alleging,  in 
substance,  that  the  notes  sued  upon  were  se- 
cured by  a  mortgaee  on  personalty;  that  the 
same  had,  before  the  brln^n^  of  such  action, 
been  foreclosed  by  the  plaintiff;  that  in  de- 
fense to  the  foreclosure  proceeding,  the  de- 
fendant had  filed  an  affidavit  of  illegality,  set- 
ting up  partial  payment  of  the  notes;  that  a 
verdict  was  had  thereon  finding  in  the  plain- 
tiff's favor  a  specified  amoont  less  than  that 
apparentiy  due  upon  the  notes;  that  the  plaln- 
tifC  had  entered  up  a  judgment  for  this  amount, 
which  had  never  been  reversed  or  set  aside; 
that  after  the  rendition  of  this  judgment  the 
defendant  tendered  to  the  plaintiff  the  amount 
thus  recovered;  and  that,  by  reason  of  these 
facts,  it  had  been  adjudicated  that  the  defend- 
ant was  not  Indebted  to  the  plaintiff  in  any 
greater  sum  than  the  amount  specified  in  such 
judgment 

2.  It  was  the  duty  of  the  court  instead  of 
striking  this  portion  of  the  answer,  to  allow 
the  defendant  an  opportunity  to  introduce  com- 
petent evidence  in  support  of  the  same,  and, 
upon  the  introduction  of  such  evidence,  to 
have  submitted  the  case  to  the  jury  for  their 
determination,  under  proper  instructions. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Baldwin  county; 
a  Reese,  Judge. 

Action  by  W.  H.  Stembridge,  administra- 
tor, to  use,  etc.,  against  B.  P.  Stevens.  There 
was  a  Judgment  for  plaintiff,  and  defendant 
brings  error.    Reversed. 

Whitfield,  Allen  &  Moore,  for  idalntiff  In 
error.  D.  B.  Sanford,  for  defendant  in  er- 
ror. 

LITTLE),  7.  Stevens  executed  to  Stem- 
bridge  five  promissory  notes,  and  at  the  same 
time  delivered  a  mortgage  to  secure  their 
payment  on  certain  real  and  personal  proi>- 
erty.  Being  Indebted  to  the  MllledgevUle 
Banking  Company,  Stembridge  indorsed  and 
delivered  two  of  the  notes  to  that  company 
as  collateral  to  secure  his  Indebtedness.  Sub- 
seqnentiy  Stembridge,  for  the  use  of  the 
MllledgevUle  Banking  Company,  brought  suit 
against  Stevens  upon  these  two  notes.  To 
this  action  the  defendant  filed  a  plea  in  bar, 
alleging  that  on  January  15,  1895,  plaintiff, 
for  the  use  of  the  Mllledgevllle  Banking 
Oimpany,  recovered  against  the  defendant, 
in  the  superior  court  of  Baldwin  county,  a 
verdict  and  judgment  for  $125  principal,  and 
$20.30  taiterest  to  date  of  Judgment,  on  an 
Issue  joined  between  the  defendant  and 
plaintiff  on  an  illegality  filed  to  the  levy  of 
a.  mortgage  11.  fa.  In  favor  of  Stembridge, 
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for  the  use  of  the  Mllledgevllle  Banking 
-Company,  the  mortgage  having  been  made 
to  secure  the  payment  of  the  same  notes 
-that  are  sued  on  in  this  action,  and  that  the 
defendant,  in  her  affidavit  of  illegality  to  the 
mortgage  fi.  fa.,  averred  partial  payment  of 
the  notes  secured  by  the  mortgage,  and  ten- 
dered the  balance  due  (as  she  has  done  in 
this  plea),  and  the  Jury,  on  this  issue,  after 
the  introduction  of  evidence  and  argument 
of  counsel,  returned  a  verdict  as  above  stat- 
ed. On  a  Judgment  entered  on  the  verdict, 
A  fl.  f a.  Issued,  and  defendant  tendered  plain- 
tiff the  amount  recovered,  but  plaintiff  re- 
fused to  accept  the  same,  notwithstanding  the 
verdict  and  Judgment  are  still  subsisting  and 
In  force,  and  therefore  conclusive  between 
the  parties.  On  motion  of  counsel  for  the 
plaintiff,  the  court  struck  so  much  of  the 
plea  as  set  up  the  fact  of  res  adjudlcata,  on 
the  ground  that  the  plea  raised  no  Issue 
other  than  such  as  the  court  could  pass  upon 
without  the  aid  of  a  Jury;  the  court  holding 
that  the  Issue  made  is  one  of  law,  and  not 
of  fact,  and  that  the  issue  disposed  of  In 
a  trial  under  an  affidavit  of  Illegality  to  the 
Issuance  of  a  chattel  mortgage  fi.  fa.,  where- 
in payment  was  pleaded,  would  not  be  res 
adjudlcata  as  to  a  common-law  suit  on  the 
notes  secured  by  the  mortgage,  between  the 
same  parties,  and  that  so  much  of  the  plea 
as  related  to  the  former  recovery  did  not 
raise  an  Issue  which  should  be  submitted  to 
a  Jury.  To  this  ruling  the  defendant  ex- 
cepted pendente  lite,  and  In  her  bill  of  ex- 
ceptions assigns  this  action  of  the  court  as 
-error.  After  the  introduction  of  evidence 
4m  other  Issues  raised,  the  court  directed  a 
verdict  for  the  plaintiff,  and  the  motion  for 
a  new  trial  is  based  on  various  grounds,  in 
addition  to  that  assigned  on  the  striking  of 
the  plea  above  mentioned.  Under  the  view 
which  we  take  of  the  case  as  presented  here, 
It  la  not  deemed  necessary  to  deal  with  any 
of  the  questions,  except  that  which  is  in- 
volved in  the  action  of  the  court  ttrlklng  tbe 
plea  of  res  adjudlcata. 

We  are  of  the  opinion  that  the  trial  Judge 
«rred  In  holding  that  the  Issue  raised  by  the 
plea  is  one  of  law,  and  not  of  fact,  and  that 
he  was  authorized  to  pass  on  it  without  the 
aid  of  a  Jury;  and  also  erred  in  holding  that 
tbe  issue  of  partial  payment  of  the  debt  de- 
termined by  a  Judgment  fixing  the  amount 
due,  on  the  issue  made  by  the  affidavit  of 
illegality  to  the  mortgage  fl.  fa.,  was  not 
res  adjudlcata  as  to  the  amount  due.  In  a 
common-law  suit  brought  to  recover  a  Judg- 
ment on  the  same  debt,  bt  the  same  court, 
and  between  the  same  parties.  In  the  case 
of  Robinson  ▼.  WUkins,  74  Oa.  47,  this  court 
ruled:  "The  issue  made  by  a  plea  of  for- 
mer recovery  should  be  submitted  to  the  Jury, 
under  proper  instructions  from  the  court  as 
to  the  effect  of  the  adjudication  pleaded  In 
bar."  In  that  case  It  appeared  that  a  for- 
mer adjudication  was  pleaded,  and  the  trial 
Judge  overruled  a  motion  to  strike  the  plea. 


but  sustained  a  motion  to  dismiss  tbe  platn- 
tiff's  action  on  the  ground  of  the  former  ad- 
judication. This  court,  in  rendering  the 
opinion,  held  that  the  motion  to  strike  tbe 
plea  was  properly  overruled,  but  disapproved 
(though,  for  other  causes  stated  in  the  opin- 
ion. It  did  not  reverse)  the  Judgment  of  the 
court  dlsmisshig  the  plaintiff's  action,  the 
court  saying:  "According  to  our  practice, 
however,  the  Issue  made  by  the  plea  should 
have  been  submitted  to  the  Jury,  to  be  pass- 
ed upon  by  them  under  the  evidence  adduced, 
and  the  court  should  not  have  ordered  the 
case  dismissed,  even  when  it  was  apparent 
that  the  plea  was  fully  sustained  by  the  pro- 
duction of  the  record  upon  which  it  was 
fotmded,  but  the  Jury  should  have  been  di- 
rected to  find  for  the  defendant  upon  that 
plea."  That  case  is  controlling  upon  the 
question  that,  where  a  proper  plea  of  res 
adjudlcata  is  filed,  the  court  Is  not  author- 
ized to  settle  the  Issue  raised  without  the 
intervention  of  a  Jury,  though,  in  a  proper 
case.  It  might  direct  a  verdict 

The  remaining  question  to  be  determined 
Is  whether  the  Judgment  rendered  in  the  case 
which  was  made  by  the  levy  of  the  mortgage 
fi.  fa.  and  the  affidavit  of  illegality  filed  by 
Stevens,  as  set  out  in  the  plea,  constituted 
an  adjudication  of  tbe  right  of  the  plaintiff 
to  recover  In  the  present  action;  and  whether 
the  plea  was  sufficient  in  form  and  substance, 
if  supported  by  the  record  of  tbe  former 
action,  to  render  the  doctrine  of  res  adjudl- 
cata or  former  recovery  applicable.  Sectloa 
6848  of  the  Civil  Code  provides  that  "a  Judg- 
ment of  a  court  of  competent  Jurladlctton 
Is  conclusive  between  parties  and  privies  as 
to  the  facts  which  it  decides,  until  reversed 
or  set  aside";  while  section  3741  of  that 
Code  declares  that  "an  adjudication  of  the 
same  subject-matter  in  Issue,  in  a  former 
suit  between  the  same  parties,  by  a  court 
of  competent  Jurisdiction,  should  be  an  end 
of  litigation."  In  bis  work  on  Judgmoits, 
Mr.  Freeman  says:  "To  make  a  matter  rei 
adjudlcata,  there  must  be  a  concurrence  (1) 
of  identity  of  the  subject-matter;  (2)  of  the 
cause  of  action;  (3)  of  persons  and  parties; 
(4)  in  tbe  quality  of  the  person  against  whom 
the  claim  Is  made."  Freem.  Judgm.  |  252; 
Benz  V.  Hhies,  8  Kan.  897;  State  v.  Jnmd, 
30  La.  Ann.  861;  2  Bouv.  Diet,  tit  "Bea 
Adjudlcata."  Under  tbe  rule  laid  down  in 
Massachusetts,  which  seems  to  be  both  dear 
and  comprehensive,  the  court  will  hiqnlre 
(1)  whether  the  subject-matter  of  the  contro- 
versy has  been  brought  in  question  and  with- 
in the  Issue  in  the  former  proceeding,  and 
has  terminated  In  a  regular  Judgment  on  tbe 
merits;  (2)  whether  the  former  rait  waa  be- 
tween tbe  same  parties,  in  the  same  right 
or  capacity,  or  their  privies  claiming  under 
them;  (3)  whether  the  former  Judgrment  was 
before  a  court  of  competent  Jurisdiction. 
Blgdow  V.  Windsor,  1  Gray,  299;  MiUer  v. 
McManls,  57  UL  126;  Tucker  v.  RohrtMck. 
18  Mich.  7S.     The  supreme  court  of  tbe  Unit- 
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ed  States,  In  considering  the  effect  of  a  Jndg- 
ment  npon  a  subsequent  action  Involving  the 
same  Issues,  but  a  different,  though  similar, 
subject-matter,  reached  the  conclusion  that, 
'When  an  Issue  is  in  fact  litigated  and  deter- 
mined, Bucb  determination  is  conclusive  up- 
on parties  and  privies  in  any  subsequent  ac- 
tion in  which  the  same  issue  is  in  question, 
though  the  subject-matter  of  the  action  be 
different;  but  held  that,  to  invoice  this  rule 
successfully,  it  must  be  shown  that  In  the 
former  action  the  issue  was  in  fact  litigated 
and  decided.  It  is  not  sufBclent  that  It  Is 
there  so  involved  that  It  might  Iiave  been 
litigated.  Cromwdl  v.  County  of  Sac,  94 
n.  S.  351;  Davis  v.  Brown,  Id.  423;  Russell 
T.  Place,  Id.  606.  Section  2765  of  the  ClvU 
Code  provides  that  "when  an  execution  shall 
issue  upon  the  foreclosure  of  a  mortgage  on 
personal  property,  as  hereinbefore  directed, 
the  mortgagor  or  his  special  agent,  may  file 
his  affidavit  of  illegality  to  such  execution, 
in  which  affidavit  he  may  set  up  and  avail 
himself  of  any  defense  which  be  might  have 
set  up,  according  to  law,  in  an  ordinary  suit 
upon  a  demand  secured  by  the  mortgage,  and 
which  goes  to  show  that  the  amount  claimed 
!■  not  due."  Under  this  provision  of  the 
Code  it  is  apparent  that  the  defendant  in 
the  present  action  was  authorized  to  set  up, 
in  her  affidavit  of  illegality  to  the  levy  of 
the  mortgage  execution,  any  defense  which 
she  could  set  up  to  the  notes  sued  on.  She 
alleges  in  her  plea  that,  In  the  affidavit  of 
Illegality,  she  did  plead  partial  payment  of 
the  notes  covered  by  that  mortgage  and  In^ 
reived  in  this  action;  that,  under  the  Issue 
raised  by  that  affidavit,  the  Jury  rendered  a 
verdict  finding  that  she  was  owing  on  the  notes 
$125  principal  and  a  given  amount  as  intei> 
est;  that  the  plaintiff  took  a  Judgment  for 
that  amount;  and  that  Judgment  has  never 
been  excepted  to,  and  now  stands  imreversed, 
as  an  adjudication  by  a  court  of  competent 
Jurisdiction  of  the  iCmount  due  by  her  on 
the  notes  Involved  in  this  controversy.  Ap- 
plying the  rules  which  govern  under  the  pre- 
ceding citations,  It  must  follow  that  the  court 
erred  In  striking  the  plea,  and  that,  Instead, 
it  was  the  duty  of  the  trial  Judge  to  have 
allowed  the  defendant  an  opportunity  to  in- 
troduce competent  evidence  In  support  of  the 
same,  and,  upon  the  Introduction  of  such  evi- 
dence, to  have  submitted  the  case  to  the  Jury 
for  their  determination,  under  proper  Instruc- 
tions.   Judgment  reversed. 

(KM  Qa.  4T7) 

MARIETTA  PAPER  MFG.  CO.  v.  BUSSEY 
et  al. 

(Supreme  Court  of  Georgia.    July  19,  1898.) 

Pi.EADt3ro— Amsitdmekt— Sals— Bbeacb  or  Cok- 

TR4CT. 

1.  Thongh  a  petition  alleged  that  a  written 
instrument  therein  set  forth  was  a  perfect  and 
complete  contract  for  the  sale  of  goods,  and 
prayed  for  the  recovery  of  damages  for  a 
breach  thereof,  there  was  no  error  in  allowing 
an  amendment  to  such  petition  in  effect  aver- 


ring that  the  instrument  in  anestlon  was  an 
offer  or  proposal  to  sell  to  the  plaintiffs  the 

foods   therein   described,   and   that   the   same 
ad  been  accepted  in  writing  by  them  before 
its  withdrawal. 

2.  The  conrt  did  not  err  in  overruling  the  de- 
murrer to  the  plaintiffs'  petition  as  amended. 
Little,  J.,  dissenting. 
(Syllabus  by  the  0>art) 

Error  from  superior  court  Cobb  county; 
George  F.  Gol>er,  Judge. 

Action  by  Bnssey  &  OarsweH  against  >£ari- 
etta  Paper  Manufacturing  Company.  Judg- 
ment for  ijdalntiffs,  and  defendant  brings  er- 
ror.    Affirmed. 

Clay  &  Blair,  for  plaintiff  in  error.'  R.  H. 
Holland,  for  defendants  in  error. 

LUMPKIN,  P.  J.  Bussey  &  Carswell 
brought  an  action  against  the  Marietta  Paper 
Manufacturing  Company  for  damages  for  an 
alleged  breach  of  a  contract  The  petition 
alleged:  The  plaintiffs  entered  Into  a  writ- 
ten contract  with  the  defendant  through  its 
agent,  Heffeman,  by  which  the  defendant 
agreed  to  deliver  to  plaintiffs  at  once  600 
bundles  of  ties,  at  65  cents  per  bundle,  deliv- 
ered at  Augusta,  Ga.  The  written  agreement 
was  as  follows:  "We,  the  Marietta  Paper 
Manufacturing  Company,  agree  to  deliver  to 
Bussey  &  Carswell  500  bundles  of  ties,  at  65 
cts.  per  bundle,  delivered  at  Augusta.  [Sign- 
ed] Marietta  Paper  Mfg.  Go.  Jno.  Heffer- 
nan.  7/26/96."  The  defendant  failed  and 
refused  to  carry  out  its  agreement,  or  any 
part  thereof,  though  requested  so  to  do  by 
plaintiffs.  Said  ties  were  to  be  delivered  at 
once,  so  plaintiffs  could  have  them  for  the 
fall  trade  of  their  customers.  On  July  30, 
1896,  plaintiffs  asked  F.  W.  Cioffln,  freight 
agent  at  Augusta,  to  send  the  foUowing  tele- 
gram to  defendant:  "To  Marietta  Paper  Co., 
Marietta,  Ga.:  When  will  ties  for  Bussey  & 
Carswell  move?  [Signed]  F.  W.  Coffin. 
7/30/96."  In  reply  to  this  telegram,  which 
was  duly  received  by  the  defendant  the  fol- 
lowing letter  was  written  to  said  Coffin  on 
the  same  day:  "Marietta,  Ga.,  7/30/96.  F. 
W.  CofBp,  Esq.,  S.  Agt  Ga.  R.  Rd.,  Augusta, 
Ga.,  Dr.  Sir:  Answering  your  telegram  of 
this  date,  we  ship  next  Wednesday  some  of 
the  ties  for  Bussey  &  Clarswell;  also  some 
for  Jackson  &  O'Connor.  Yours  truly,  [Sign- 
ed] Marietta  Paper  Mfg.  C!o.,  per  Heffeman." 
Defendant  has  never  delivered  the  said  ties 
as  it  promised  to  do,  or  any  part  of  the  same. 
The  petition  then  set  forth  the  damages  al- 
leged to  have  accrued  from  defendant's  breach 
of  its  contract  The  defendant  demurred  to 
the  petition  as  follows:  "The  allegations 
made  by  plaintiffs  do  not  set  forth  any  cause 
of  action,  or  furnish  any  ground  for  recov- 
ery, against  this  defendant  It  does  not  show 
any  contract  between  plffs.  and  dft,  nor  does 
It  show  any  breach  of  any  contract  by  deft" 
Pending  the  argument  upon  the  demurrer, 
the  plaintiffs  offered  an  amendment  to  their 
petlOon  in  the  following  words:  "Petitioners 
allege  that  the  contract  made  by  the  defend- 
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anta  July  26,  1886,  was  aoQepted  by  the  plain- 
tiffs In  writing,  immediatdy  after  said  paper 
was  signed  by  defendant  and  delivered  to 
plaintiffs;  that  plaintiffs'  written  acceptan- 
ces were  by  letter  and  telegrams,  written  and 
sent  by  plaintiffs  to  defendants,  and  that  said 
writings  are  now  in  the  possession  of  defend- 
ants; that  they  allude  specifically  and  fully 
to  their  agreeing  to  purchase  500  bundles  of 
ties,  at  66  cents  per  bundle,  and  constltnted  a 
specific  acceptance  of  the  written  offer  made 
July  26,  1806;  that  the  sold  writings  consti- 
tuted such  an  acceptance  as  would  fully  bind 
plaintiffs,  and  was  such  as  to  enable  defend- 
ants to  fuUy  enforce  said  contract;  that  said 
acceptances  and  telegrams  were  written  by 
plaintiffs,  and  delivered  to  defendants,  during 
the  months  of  August,  September,  and  Octo- 
ber, 1886,  and  at  other  dates;  the  exact  dates 
being  now  unknown  to  plaintiffs,  said  accept- 
ances being  in  the  possession  of  defendants, 
said  acceptances  being  made  and  said  con- 
tract fully  made  prior  to  bringing  said  suit. 
Plaintiffs  further  say  that  said  written  offer 
made  by  defendants  July  26,  1886,  was  never 
withdrawn  by  them  before  plaintiffs  accepted 
the  same  in  writing;  neither  have  they  ever 
withdrawn  said  offer,  nor  have  they  ever  at- 
tempted to  do  so."  The  defendant  objected 
to  this  amenxlment  "because  it  failed  to  set 
out  the  language  of  the  alleged  acceptances, 
the  date  when  made,  and  because  the  same 
was  insufficient  In  law."  The  amendment 
was  allowed,  and  the  defendants  demurrer 
overruled.  It  excepted,  and,  in  its  bill  of  ex- 
ceptions, complains  that  the  court  erred  In 
allowing  the  amendment  to  the  petition,  and 
in  overruling  the  demurrer. 

In  our  opinion,  neither  of  these  rulings  was 
erroneous.  The  amendment  alleges  a  suffi- 
cient reason  for  not  setting  forth  the  "ac- 
ceptances and  telegrams"  therein  referred  to, 
or  stating  their  dates,  viz.  that  the  same 
were  in  the  possession  of  the  defendant 
While  It  Is  true  that  the  original  petition 
treated  the  instrument  therein  set  forth  as 
evidencing  a  perfect  and  complete  contract, 
and  prayed  for  the  recovery  of  damages  for 
an  alleged  breach  of  the  same,  we  thlnlc  the 
amendment  was  allowable.  The  words  of  the 
written  instrument  are  susceptible  of  two 
constructions,  viz.  the  one  placed  upon  it  in 
the  first  instance,  and  that  set  forth  in  the 
amendment  Indeed,  it  would  be  perfectly 
fair  to  assume  that  the  real  object  of  the 
plaintiffs  in  setting  forth  the  writing  execut- 
ed by  Heffeman  was  merely  to  allege  that  It 
furnished  the  evidence  of  the  contract  r^ed 
upon.  This  being  so,  it  would  surely  seem 
legitimate  to  permit  the  plaintiffs  to  malce  fur- 
ther allegations  amplifying  the  petition  in 
this  respect  and  showing  that  there  were 
other  writings  evidencing  the  existence  of  the 
Contract  entered  into  between  themselves  and 
the  defendant.  It  Is  quite  certain  that  the 
amendment  referred  to  the  Identical  transac- 
tion mentioned  In  the  original  petition,  and  it 
was  manifestly  the  purpose  of  the  pleader  in 


the  beginning  to  aDege  Oat  the  defoidaiit 
company  had  made  and  had  broken  a  valid 
contract  whereby  It  sold  to  the  plaintiffs  a 
stated  number  of  ties  at  a  sx>ecifled  prlcei 
Under  the  doctrine  of  the  Ellison  Case,  ST  Ga 
681,  13  S.  B.  808,  It  was  the  right  of  the 
plaintiffs  to  complete  and  make  i>erfect  the 
structure  which  beyond  question  it  was  tbehr 
intention  at  the  outset  to  erect  If  the  amend- 
ment was  properly  allowed.  It  cannot  be  se- 
riously doubted  that  the  petition  as  amended 
stated  a  good  case.  Its  allegations,  taken  all 
together,  certainly  alleged  a  complete  and 
binding  contract  and  a  breach  of  the  same, 
with  resulting  damages.  On  the  whole,  we 
think  the  trial  Judge  properly  condnded  that 
enough  was  alleged  to  carry  the  case  to  the 
Jury,  and  to  warrant  a  verdict  in  favor  of  the 
plaintiffs  In  case  they  sustained  their  allega- 
tions by  competent  evidence.  Judgment  af- 
firmed. All  the  Justices  concurring,  except 
LITTLiB,  J.,  dissenting. 

LITTLB,  J.  (dissenting).  If,  in  contempla- 
tion of  law,  the  instrument  declared  upon  by 
the  plaintiffs,  taken  In  connection  with  sub- 
sequent writings  between  the  parties  as  set 
out  In  the  petition,  as  amended,  constitutes  a 
valid  and  binding  contract  the  petition  con- 
tained a  good  cause  of  action.  If,  on  the 
other  hand,  there  was  no  contract  then  there 
could  have  been  no  breach,  no  damage,  and 
the  plaintiffs  would  have  no  cause  of  action. 
It  Is  a  fundamental  principle  that  to  consti- 
tute a  valid  contract,  there  must  be  parties 
able  to  contract  a  consideration  moving  to 
the  contract  the  assent  of  the  parties  to  the 
terms  of  the  contract  and  a  subject-matter 
upon  which  It  can  operate.  Olv.  Code,  (  3637. 
Under  the  allegations  made  In  the  petition, 
there  appear  to  have  been  parties  able  to  con- 
tract, there  appears  to  have  been  a  subject- 
matter  upon  which  such  agreement  could 
operate,  and  the  defendant  appears  to  have 
assented  to  the  terms  of  the  contract  If, 
therefore,  there  was  a  consideration,  aU  the 
essential  elements  to  constitute  a  valid  and 
binding  contract  would  be  found  In  the  obli- 
gation to  which  the  del^endant  subscribed. 
The  alleged  contract  upon  which  the  plain- 
tiffs declared  was  of  an  executory  character. 
If  a  contract  at  all,  it  was  one  In  which  some- 
thing remained  to  be  done  by  one  or  more  of 
the  parties.  Id.  8  3662.  An  executory  con- 
tract withont  consideration,  is  a  mere  nudum 
pactum,  and  Is  not  binding  upon  the  party 
making  the  promise.  Id.  S  8656.  The  alle- 
gations of  the  petition  show  that  the  plaintiffs 
parted  with  nothing  as  a  consideration  for  the 
promise  of  the  defendant;  that  at  the  time 
the  promise  was  made^  the  plaintiffs  did 
nothing  or  undertook  no  act  from  which  bene- 
fit accrued  to  the  defendant  or  any  Injury 
resulted  to  the  plaintiffs.  The  doctrine  Is 
universally  recognized  that  mutual  promises, 
or  a  promise  for  a  promise,  afford  a  sufficient 
consideration  to  support  a  contract  As  was 
said,  however,  by  this  court  In  the  case  of 
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Morrow  v.  Express  Go.  (Oa.)  28  S.  B.  998: 
"A  promise  is  not  a  good  consideration  for  a 
promise,  unless  tbere  Is  an  absolnte  mntnal- 
Ity  ot  engagement  so  that  each  party  has  the 
right  at  once  to  hold  the  other  to  a  positive 
agreement.  1  Pars.  CSont  *449;  McKinley  t. 
Watklns,  18  HL  140;  Lester  t.  Jewett,  12 
Barb.  502;  6  Bam.  &  O.  255;  6  Mees.  &  W. 
241;  9  Bxch.  507;  Dorsey  ▼.  Pacliwood,  12 
How.  126;  Stiles  ▼.  McClellan,  6  Colo.  89; 
Ckxd  T.  Cnnlngham,  26  S.  a  18&  And  In 
case  of  mutual  promises,  where  the  pranlse 
of  one  party  Is  relied  on  as  a  consideration 
for  the  other,  the  promises  must  be  concur- 
rent and  obligatory  npon  each  at  the  same 
time  In  order  to  render  either  binding.  Road 
Go.  ▼.  Snedlker,  18  Barb.  817;  Railroad  Co. 
V.  Brlnckerhoff,  21  Wend^  139;  Burnet  y. 
Blsco,  4  Johns.  285;  3  Term.  R.  668;  Clark, 
Cont  p.  166;  Story,  Cent  I  669;  Keep  v. 
Goodrich,  12  Johns.  897;  Tucker  v.  Woods, 
Id.  180;  Buckingham  T.  Ludlum,  40  N.  L. 
Blq.  422,  2  Ml  265." 

At  the  time  the  alleged  contract  was  made, 
so  far  as  the  allegations  of  the  petition  show, 
the  plaintiffs  In  no  manner  bound  themselves 
to  take  and  pi^  for  the  ties.  The  instru- 
ment purported  to  be  a  contract  from  Its  in- 
ception. It  did  not  nndertake  to  embody  an 
offer  or  proposal  for  acceptance  or  rejection 
by  the  plaintiffs.  Not  being  a  binding  con- 
tract wben  made;  by  reason  of  its  unilateral 
character,  It  was  not  within  the  power  of  the 
plaintiffs,  by  subsequent  writings  treating  it 
as  a  contract  binding  npon  them,  or  indeed 
by  express  promises  to  take  and  pay  for  the 
goods,  to  thereby  render  the  alleged  contract 
a  binding  obligation  upon  the  defendant.  Of 
course,  although  the  original  promise  of  the 
defendant  was  without  consideration,  if,  np- 
on subsequent  promise  made  by  the  plaintiffs 
to  take  and  pay  for  the  goods,  the  defendant 
had  expressly  or  by  implication  renewed  its 
original  promise,  this  would  be  equivalent  to 
a  new  promise,  and  the  promises  would  thai 
be  concurrent.  Clark,  Oont  p.  166.  As  has 
been  said,  the  alleged  contract  could  not  be 
construed  as  an  offer  to  sell  goods,  and  there- 
fore the  law  relating  to  offer  and  acceptance 
Is  not  applicable.  If  the  writings  referred  to 
by  the  plaintiffs  in  their  amendment  to  the 
petition  had  embodied  an  absolute  promise  to 
take  and  pay  for  the  goods,  it  does  not  ap- 
pear that  the  defendant,  either  upon  the  re- 
ceipt of  such  writings  or  at  any  time  there- 
after, renewed,  expressly  or  otherwise,  the 
original  promise.  Indeed,  its  refusal  to  ship 
the  goods  is  inconsistent  with  any  such  in- 
tention on  its  part  It  follows,  we  think, 
that  the  amendment  seeking  to  construe  the 
Instrument  as  a  mere  proposal,  and  averring 
that  such  proposal  had  been  accepted  In  writ- 
ing l>y  the  plaintiffs  before  its  withdrawal, 
was  improperly  allowed;  and  also  that  Inas- 
much as  the  alleged  contract  declared  upon 
was  of  no  force  and  effect  the  court,  as  I 
think,  erred  In  not  sustaining  the  defendant's 
demurrer. 

81  S.E.— 27 


(105  Oa.  «S) 

PAEROTT  V.  DTBB. 
(Supreme  C!ourt  of  Georgia.     July  22,  1898.) 

TSOBTB  —  EXEOOTION  —  EgTOPPBL  —  PLBADIXO  — 
AHSMDHEKT— BnOTMENT — EVIDBNOS. 

1.  Where  a  deed  conveyed  land  to  a  woman 
and  her  minor  children  in  tnut  for  the  Joint 
nse  and  benefit  of  herself  and  them,  with  the 
power  to  "sell  any  portion  or  all  of  said  prop- 
erty, and  to  make  a  deed  to  the  same,  without 
any  i>etition  or  order  In  chancery,  the  pro- 
ceeds of  such  sale  or  sales  to  be  investea  In 
other  property,  to  be  held  subject  to  this  trnst" 
hdd  that  npon  the  arrival  of  the  minor  benefi- 
ciaries at  majority,  the  trnst  became  executed, 
and  the  trustee  conld  no  longer  exercise  the 
power  of  sale,  so  as  to  convey  to  another 
the  interest  of  the  original  cestuis  que  tmstent 
in  the  land. 

2.  An  answer  filed  to  an  actton  institated  to 
recover  land,  which  avers  that  the  plalntlfl 
knew  of,  and  consented  to,  a  conveyance  of 
the  land  by  D.,  trustee,  to  B.,  and  is  therefore 
estopped  from  setting  up  title  in  himself  as 
against  B.'s  successor  in  title,  is  not  sup- 
ported by  evidence  that  the  plaintiff  knew  of, 
and  consented  to,  a  conveyance  of  the  land 
made  by  B.,  assignee  of  B.,  to  P.;  nor  wonld 
an  amendment  to  the  answer  setting  np  the 
latter  state  of  facts  be  allowable  wben  offered 
after  the  time  for  answer  has  expired,  unless, 
accompanied  bv  an  affidavit  of  the  want  of 
knowledge  of  the  facts,  as  provided  by  section 
5057  of  the  Civil  Code,  this  section  being  in 
force  at  the  time  of  the  trial  of  the  case. 

8.  Where  a  plaintiff  snes  to  recover  an  an- 
divlded  one-third  interest  in  land,  and  the  de- 
fendant bv  his  answer,  in  general  terms,  de- 
nies plaJntiff's  title  thereto,  it  is  incumbent  on 
the  plaintiff  to  show  his  title  to  that  interest 
before  he  can  recover.  When,  therefore,  in  a 
given  case,  the  evidence  showed  that  plaintiff 
Bad  an  interest  in  the  land,  bat  did  not  defi< 
nitely  and  specifically  show  what  that  interest 
was,  it  was  error  for  the  court  to  direct  a  ver- 
dict "for  the  premises  in  dispute."  Such  a 
verdict  being,  under  the  pleadings,  a  finding 
for  the  plaintiff  of  an  undivided  one-third  in* 
terest  in  the  land,  was  not  supported  by  the 
evidence. 

(Syllabus  by  the  Court.) 

Error  from  superior  court  Gordon  county; 
J.  8.  (handler.  Judge. 

Action  by  R.  M.  Dyer  against  B.  L.  Parrott ' 
There  was  a  Judgment  for  plaintiff,  and  d/*- 
fendant  brings  error.    Reversed. 

W.  H.  Dabney,  O.  N.  Stair,  and  T.  W. 
Skelly,  for  plaintiff  in  error.  J.  C.  Harklns 
and  H.  J.  McCamy,  for  defendant  in  error. 

LITTIid,  J.  The  first  assignment  of  error 
is  that  the  court  erred  in  holding  that  the 
trust  in  the  deed  from  Hood  to  Narcis  Dyer 
became  an  executed  trust  on  the  arrival  of 
the  children  at  the  age  of  21  years,  and  title 
to  the  land  was  then  vested  In  her  and  her 
children  as  tenants  in  common,  free  from  the 
power  of  sale  given,  and  that  neither  Boaz. 
nor  those  claiming  under  blm,  acquired  title 
to  the  interest  in  the  land  which  the  defend- 
ant In  error,  by  virtue  of  the  deed  from  Hood 
to  Narcis  Dyer,  trustee,  held  in  his  own  right 
after  attaining  his  majority.  We  think  that 
the  ruling  of  the  court,  as  complained  of  In 
this  ground  of  the  motion  for  a  new  trial, 
was  a  correct  construction  of  the  law.  By 
section  8149  of  the  Civil  Code,   It  Ir  pro- 
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Tided  that  a  tmst  estate  may  be  created  for 
the  benefit  of  any  minor  or  person  non  eompoa 
mentla,  etc.  In  the  deed  from  Hood  to  Narcfg 
Dyer,  under  which  she  held  the  property,  the 
following  trust  was  declared:  "To  be  held 
by  the  said  Narcls  Dyer  as  trustee,  In  trust 
for  the  use  and  benefit  Jointly  of  herself,  the 
said  Narcls,  and  the  children  of  Daniel  R. 
Dyer,  deceased,  formerly  the  husband  of  the 
said  Narcls."  It  is  fair  to  assume  that,  at 
the  time  of  the  execution  of  this  deed,  the 
children  referred  to  were  minors,  and  such, 
we  presume,  was  the  case.  If  not,  then,  im- 
mediately on  the  execution  and  delivery  of 
the  deed,  the  children  referred  to  took  a  tee 
In  the  land  as  tenants  in  common  with  Narcls 
Dyer.  Assuming,  however,  that  they  were 
minors,  then  the  beneficial  Interest  In  the  land 
described  In  the  deed  was  in  the  children, 
the  trustee  holding  the  legal  title  for  them. 
A  further  provision  of  section  3148  of  this 
Civil  Code  Is  in  these  words:  "Provided  also 
if  at  any  time  the  grounds  of  such  trust  shall 
cease,  then  the  beneficiary  shall  be  possessed 
legally  and  fully  of  the  same  estate  as  was 
held  In  trust,"  etc.  So  that,  when  these 
minor  children  became  of  age,  the  tmst  cre- 
ated by  the  deed  became  executed,  and  the 
legal  title  to  their  respective  Interests  in  the 
property  vested  In  them.  Civ.  Code,  H  3166, 
3157;  Glover  v.  Stamps,  78  Oa.  209;  Knorr 
▼.  Raymond,  Id.  749.  It  being  admitted  4bat 
the  defendant  In  error  was  one  of  the  chil- 
dren named  as  a  beneficiary  in  the  deed  to 
NardB  Dyer,  trustee,  and  that  such  deed  was 
properly  executed  and  delivered,  and  that  at 
the  time  of  the  execution  and  delivery  of  the 
deed  made  by  Dyer,  trustee,  to  Boaz,  the 
defendant  in  error  was  of  full  age.  It  must 
be  held  that  the  trustee  had  no  authority, 
under  the  power  of  sale  given  in  the  deed 
from  Hood,  to  convey  to  a  purchaser  title  to 
the  property  which  vested  in  the  defendant 
In  error  when  he  became  of  age.  When  the 
trust  became  fully  executed  by  the  arrival  at 
majority  of  the  beneficiaries,  the  power  of 
sale  given  to  the  trustee  could  not  thereafter 
be  exercised.  Beach,  Trusts,  {  438;  2  Perry, 
Trusts,  i  496. 

2.  The  second  error  assigned  to  that  the 
court  erred  In  holding  that  a  certain  plea  filed 
by  the  defendant  was  not  good  so  as  to  ad- 
mit evidence  hereinafter  set  out  A  portion 
of  the  plea  Is  as  follows:  "Defendant  avers 
that,  at  the  time  of  the  sale  of  said  property 
by  Narcls  Dyer  to  Boaz,  Narcls  Dyer  was 
arranging  to  remove  with  her  daughter,  who 
was  then  a  single  dependent  female,  to  the 
state  of  Texas,  and.  In  pursuance  of  the  terms 
of  the  trust  deed  made  to  her,  to  take  the 
proceeds  of  the  sale  of  the  property,  and  in- 
vest them  In  a  home  In  that  state,— all  of 
which  was  known  at  the  time  of  the  sale  of 
the  property  to  Boaz  by  the  plaintiff;  and, 
with  a  full  knowledge  of  what  was  occurring 
between  his  mother  and  Boaz,  he  made  no 
objection  to  the  sale,  but  acquiesced  In  and 
consented  to  It,  and  therefore  Is  estopped  from 


setting  up  any  claim  to  the  same."  As  It 
appears  in  full,  such  sorplus  language  la  con- 
tained in  the  plea,  but  the  fact  la  averred 
that,  at  the  time  of  the  sale  by  Dyer  to  Boaz, 
the  defendant  In  error  had  full  knowledge 
of  the  same,  and  that  he  acquiesced  in  and 
consented  to  such  sale.  If,  as  a  matter  of 
fact,  this  be  true,  then  the  defendant  in  error 
would  be  estopped  from  contesting  the  va- 
lidity of  the  deed  made  by  Narcls  Dyer  to 
Boaz.  But,  onder  this  plea,  evidence  show- 
ing that  the  defendant  In  error  consented  to 
the  execution  of  the  deed  from  Rankin,  as- 
signee of  Boas,  to  the  plaintiff  In  error,  wonld 
not  be  admissible;  and  the  difficulty,  we  ap- 
prehend, In  the  admission  of  this  evidence, 
was  that  there  was  no  pleading  which  author- 
ized it,  and  no  evidence  offered  to  substanti- 
ate the  plea  that  be  consented  to  the  execution 
of  the  deed  from  Narcls  Dyer,  tmstee,  to 
Boaz.  So  that,  while  the  plea  was  good,  no 
evidence  was  offered  to  support  It,  and,  while 
the  evidence  offered  would  have  been  admis- 
sible, there  was  no  plea  filed  to  authorise  its 
admission. 

8.  The  next  ground  of  error  assigned  is 
that  the  court  erred  In  refusing  to  allow  an 
amendment  to  the  plea.  This  amendment. 
In  substance,  sets  out  the  fact  that,  a  short 
time  before  the  plaintiff  In  error  purchased 
the  land  from  Rankin,  the  assignee  of  Boas, 
he  was  Informed  by  his  sister,  Mrs.  Johnson, 
that  she  saw  the  defendant  in  error  at  the 
car  shed  In  the  city  of  Atlanta,  and-  had  a 
conversation  with  him  in  regard  to  the  pur- 
chase of  the  property  from  Rankin,  assignee, 
and  that  defendant  .in  error  stated  that  be 
would  be  glad  for  Parrott  (plaintiff  In  error) 
to  buy  it,  and  that  he  would  never  give  him 
any  trouble  alxtnt  it,  and,  relying  upon  this 
stotement  of  the  defendant  In  error  told  to 
him  by  his  sister,  he  purchased  the  property 
in  good  faith.  There  are  two  objections  to 
this  amendment  The  first  Is  that  it  is  not 
germane  to  the  original  plea.  The  original 
averred  that  the  defendant  in  error  was  es- 
topped from  denying  the  deed  made  by  Narcto 
Dyer  to  Boaz.  The  amendment  offered  re- 
fers alone  to  the  deed  made  by  Rankin,  as- 
signee, to  Parrott  uid,  not  being  germane 
to  the  original,  it  was  not  admissible  as  an 
amendment.  This  amendment  set  up  new 
facts  not  stated  In  the  original  plea,  and  of 
which  the  original  plea  could  not  have  given 
notice  to  the  defendant  In  error.  At  the  time 
of  the  trial  of  this  case,  the  provisions  of 
section  5057  of  the  Civil  Code  were  In  force, 
subsequently  amended  by  the  act  of  1897 
(Acts  1897,  p.  35),  which  declares:  "The  de- 
fendant after  the  time  allowed  for  answer 
has  expired,  shall  not  in  any  case  by  amend- 
ment set  up  any  new  facts  or  defenses  of 
which  notice  was  not  given  by  the  original 
plea  or  answer,  unless  at  the  time  of  filing 
such  amended  plea  or  answer  containing  the 
new  matter,  he  shall  attach  an  affidavit  that 
at  the  time  of  filing  the  original  plea  or  an- 
swer, he  did  not  have  notice  or  knowledge  of 
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tbt  new  facts  or  defenses  set  out  In  the 
•mended  plea  or  answer." 

4.  The  Dext  error  asalgned  is  tbat,  the  court 
erred  In  directing  a  verdict,  without  specify- 
ing and  describing  witli  sufficient  certainty 
the  plaintiff's  interest  in  the  land  saed  for. 
It  wiil  1>e  remembered  that  the  land  was  con- 
veyed to  Dyer  as  trustee,  for  the  use  of  her- 
self Jointly  with  the  children  of  Daniel  R. 
Dyer,  who  was  formerly  the  husband  of  the 
trustee.  The  effect  of  the  conveyance  was 
to  vest  title  to  the  property  in  Mrs.  Dyer  and 
all  of  the  children  of  Daniel  R.  Dyer,  taking 
in  equal  interests.  The  pleadings  show  an 
admission  on  the  part  of  the  defendant  that 
all  of  such  children  were  dead  at  the  time  of 
the  institution  of  the  suit,  except  Mrs.  Sim- 
mons and  the  defendant  in  error,  and  tliat,  at 
the  time  of  the  execution  of  the  deed  by 
the  trustee  to  Boaz,  these  two  children  were 
of  full  age.  There  Is  no  proof  as  to  the  num- 
ber of  children  who  originally  tooic  a  benefl- 
cial  interest  under  the  deed  from  Hood,  nor 
is  there  any  proof  or  admission  as  to  whether 
those  of  the  children  who  were  deceased  died 
testate  or  Intestate,  nor  whether  they  had 
lineal  descendants  who  would  be  entitled  to 
take  their  estate  in  preference  to  the  mother, 
brother,  and  sister.  It  cannot  therefore,  be 
determined,  as  a  matter  of  law,  in  the  ab- 
sence of  proof,  what  Interest  the  defendant 
In  error  had  In  the  land.  If  Mrs.  Dyer, 
Mrs.  Simmons,  and  himself  were  the  heirs 
of  the  deceased  children,  the  result  would 
be  that  each  was  entitled  to  an  undivided 
one-third  interest  in  the  land;  but  the  bur- 
den was  on  the  defendant  in  error  to  show 
this  fact,  and,  he  having  failed  to  do  so, 
the  verdict  is  not  supported.  It  is  undonbt- 
edly  true  that,  under  the  evidence,  the  de- 
fendant in  error  had  an  interest,  but  the 
evidence  leaves  the  quantum  of  that  Inter- 
est uncertain.  The  action  was  brought  for 
the  recovery  of  an  undivided  one-third  inter- 
est, and  the  petition  distinctly  alleged  that 
the  -plaintiff  (below)  owned  an  undivided 
one-third  interest  in  the  land.  This  allega- 
tion was  denied  in  the  answer.  So  that  It 
was  Incumbent  on  the  plaintiff,  in  the  ab- 
sence of  any  admission  by  the  defendant 
of  such  ownership,  to  prove  his  Interest  In 
the  land.  This  not  having  been  done,  he 
was  not  entitled  to  recover,  and  the  court 
erred  in  directing  the  verdict. 

5.  We  find  no  error  In  the  other  assign- 
ments made  in  the  grounds  of  the  motion  for 
a  new  trIaL    Judgment  reversed. 


<106  Oa.  Xffi) 

PEORAM  V.  HANCOCK. 
(Supreme  Court  of  Georgia.    July  23,  1898.) 

HOKISTSAD— MaRRISD  WoMSH— APPLICATION. 

LA  homestead  set  apart  in  1875  upon  the 
application  of  a  married  woman,  unless  made 
under  the  third  section  of  the  act  of  October 
28,  1870,  did  not  constitute  a  valid  exemption 
of  land  belonging  to  the  husband,  where  it  did 
not  afflrmatively  appear  from  the  application 


that  the  homestead  was  claimed  out  of  his 

property;  nor  could  a  married  woman  at  that 
time,  if  not  living  separate  and  apart  from 
her  husband,  hare  a  homestead  of  realty  or 
an  exemption  of  personalty  allowed  out  of  her 
own  property,  unless  set  apart  under  the  sec- 
tion of  the  act  above  mentioned. 

2.  In  order  to  render  valid  under  that  sec- 
tion a  homestead  and  exemption  set  apart  in 
the  year  stated  upon  the  wife's  application,  it 
was  essential  for  it  to  show  that  the  property 
out  of  which  the  homestead  and  exemption 
were  sought  originally  belonged  to  the  .wife, 
and  had  lieen  relinquished,  assigned,  or  set 
over  to  the  husband,  in  order  that  he  or  she, 
as  the  case  might  be,  might  apply  for  and  have 
the  realty  set  apart  as  a  homestead,  and  the 
personalty  exempted. 

8.  Consequently,  where  a  married  woman  on 
the  Cth  day  of  November,  1876,  made  an  ap- 
plication for  a  homestead  and  exemption,  re* 
citing  therein  that  "she  is  the  wife  of  [a 
named  person],  who  is  the  head  of  a  family; 

*  *  *  that  she  desires  to  avail  herself  of  the 
benefit  of  an  act  to  provide  for  setting  apart 
a    homestead    and    exemption    of    personalty; 

*  *  *  and  petitioner  snows  that  the  sched- 
ule hereto  attached  is  a  correct  schedule  of  her 
personal  property," — to  wliich  petition  was  at- 
tached a  scnednle  of  personalty,  and  at  the 
end  thereof  a  lot  of  land  was  described,  with- 
out stating  the  ownership  thereof,  a  homestead 
and  exemption  allowed  upon  this  application 
were  void. 

(Syllabus  by  the  Court) 

Error  from  sup^or  conrt  Whitfield  coun- 
ty;  A.  W.  Flte,  Judge. 

Proceeding  between  Margaret  Pegram  and 
Frances  L  Hancock.  There  was  a  judgment 
for  the  latter,  and  the  former  brings  error. 
Reversed. 

Thos.  R.  R.  (3obb,  R.  J.  &  J.  McCamy,  and 
RoBser  &  Carter,  for  plaintiff  in  error.  Jones, 
Martin  &  Jones,  for  defendant  In  error. 

LITTLB,  J.  The  only  question  which 
arises  in  this  case  is  whether  or  not  the  pro- 
ceedings instituted  to  have  a  homestead  set 
apart  on  the  petition  of  the  claimant  In  the 
year  1875,  and  the  subsequent  action  of  the 
ordinary  approving  the  same,  were  sufficient 
In  law  to  create  a  valid  homestead  for  the 
benefit  of  the  claimant  in  the  proper^  levied 
on. 

1,  2,  8.  Under  the  law  as  it  stood  In  the 
year  1875,  the  wife,  upon  the  refusal  of  the 
husband  to  do  so,  might  apply  for  and  have 
set  apart  a  homestead  for  the  benefit  of  her- 
self and  minor  children.  Code  1873,  I  2022. 
Or  when  the  husband,  being  the  head  of  the 
family,  had  no  property,  or,  having  property. 
If  It  was  not  sufficient  in  value  out  of  which  to 
set  apart  a  homestead,  and  the  wife  had  sep- 
arate property,  whether  real  or  personal,  sub- 
ject to  her  debts,  she  might  relinquish,  aa- 
slgn,  or  set  over  the  same  to  her  husband; 
and  then  he  or  she,  as  the  case  might  be,  un- 
der the  law  might  apply  for  and  have  realty 
set  apart  as  a  homestead,  and  the  personalty 
exempted  as  prescribed  by  the  laws  of  force. 
Id.  I  2018.  Or  "when  husband  and  wife  are 
in  a  state  of  separation,  and  the  minor  chil- 
dren reside  with  the  wife,  or  by  the  law  she 
is  entitled  to  their  possession,  or  the  court 
so  awards  them  to  her,  she,  the  wife,  is  the 
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he&d  ot  the  fttmOy  In  the  contemplation  of 
the  hotmestead  and  exemption  laws,  and  as 
respects  her  aeparate  property,  may  have  It 
iet  apart  without  the  relinquishment  or  as- 
ilgnment  mentioned  in  the  preceding  sec- 
tion."   Code  1873,  {  2019. 

If  the  land  belongs  to  the  husband,  the 
lact  of  such  ownership  most  appear  In  the 
application  of  the  wife,  together  with  the 
averment  that  the  husband  refuses  to  i^ply. 
Mapp  T.  Long,  62  Oa.  668.  In  the  case  of 
Coffee  T.  Adams,  66  Oa.  847,  It  was  held: 
"The  record  of  the  application  for  an  exemiH 
tlon  under  the  homestead  laws  of  the  state 
must  affirmatively  disclose  as  whose  prop- 
erty—whether of  the  husband  or  wife— the 
'ezeonption  was  claimed.  For  failure  in  this 
respect  the  ezempllflcation  of  the  proceedings 
In  secnring  the  exemption  was  properly  ex- 
cluded." This  ruling  was  approved  in  the 
case  of  Wilder  t.  Frederick,  67  Oa.  669,  and 
the  same  principle  was  ruled  in  the  case  of 
Langford  v.  Driver,  70  Ga.  588. 

While  the  laws  favors  the  granting  of 
homesteads  for  the  protection  of  women  and 
children,  the  exemptions  created  are  In  dero- 
gation of  the  common  law,  and  their  benefits 
are  restricted  to  the  terms  of  the  statute; 
and  inasmuch  as  the  application  in  this  case 
did  not  show  out  of  whose  property  the 
homestead  was  sought  to  be  set  aside,  and 
before  the  wife  was  entitled  to  have  any  por- 
tion of  her  real  or  personal  property  set  aside 
or  exempted  the  law  in  force  at  the  time  her 
application  for  a  homestead  was  approved 
required  that  she  should  relinquish,  assign, 
or  set  over  such  of  her  property  as  was 
sought  to  be  exempted  before  the  application 
for  a  homestead  should  be  approved  or  the 
exemption  granted,  which  confessedly  was 
not  done  In  this  case,  the  approval  of  her  ap- 
plication by  the  ordinary  did  not  have  the  ef- 
fect of  setting  apart  the  property  Included 
In  her  application  as  a  homestead  for  her 
benefit,  and,  this  falling,  the  land  was  sub- 
ject; and  the  Judgment  of  the  court  below 
must  be  reversed.  All  the  Justices  concur- 
ring, 

(105  Oa.  m) 

AUGUSTA  SOUTHERN  R.  00.  ▼.  McDADB. 

(Supreme  Court  of  Georgia.    Jnly  23,  1898.) 

7cnoitB—JuDOi:s—Dif!<)VAi.ipiaATioK— Master  and 
Servakt — AsauMPTioy  of  Risk — Negliobnob— 
EviDBKox  —  Death  bt  Wronofdl  Aot  —  Ap- 
peal. 

1.  Neither  the  stockholders  nor  the  employes 
of  a  railroad  company  which  had  leased  the 
property  and  franchises  of  another  SHch  com- 
pany, after  it  had  incurred  a  liability,  are,  be- 
cause of  their  being  such  stockholders  and  em- 
ployes, and  for  this  reason  alone,  disqualified 
from  serving  as  jurors  on  the  tnal  of  an  ac- 
tion against  the  latter.  In  order  to  render 
these  persons  incompetent,  it  should  further 
appear  that  because  of  their  connection  with 
the  lessee  comnanT,  or  otherwise,  they  have 
some  interest  in  the  result  of  the  trial,  (a) 
Wete  this  not  so,  it  does  not  appear  that  any 
Juror  in  the  present  case  was  excluded  from 
the  panel  by  reason  of  alleged  disqualification. 


2.  The  fact  that  the  Jndgc  vf  a  city  court 
manages  the  financial  afFurs  of  hia  coontT 
does  not  disqualify  him  from  presiding  in  aa 
action  against  a  railroad  company  of  wUch 
that  county  is  a  stockholder,  the  judge  him- 
self having  no  personal  or  pecunUi7  mterest 
in  the  result  of  such  an  action. 

3.  Unless  the  defendant's  nonliability  fol- 
lowed as  a  necessary  legal  conclusion  &om  a 
given  state  of  facts,  it  would  not,  in  the  trial 
of  an  action,  be  proper  for  the  judge  to  in- 
struct the  jury  that,  under  such  a  state  of 
facts,  there  could  be  no  recovery  for  the  idain- 
tift.  

4.  What  risks  are  mmally  Inddent  to  a  giTn 
business  must  be  determined  by  the  jury  under 
the  facts  and  circumstances  of  each  case;  and 
while  the  judge  may  properly  instruct  the  jury 
that,  as  a  general  rule,  an  employe  assumes 
such  risks,  a  refusal  to  spedl^  particular  dan- 
gers or  perils,  and  inform  the  jury  that  these 
are  within  the  rule,  is  right, 

6.  Proof  that  a  deceased  empIoy6  of  a  rail- 
road company,  who  was  killed  by  the  running 
of  its  train,  was  without  fault,  raises  a  pre- 
sumption that  the  company  was  in  fault. 
Proof  that  the  servants  of  the  company  who 
were  operating  the  train  were  in  fault  puts  up- 
on the  company  the  harden  of  showmg  that 
the  deceased  himself  was  negligent.  {£)  Cer- 
tain charges  complained  of  in  the  present  case 
were,    though    not    so    worded,    in    eftect    aa 

6.  So  much  of  section  2321  of  the  Civil  Code 
as  is  embraced  in  the  phrase  "the  presnmptioa 
in  all  cases  being  against  the  company"  is 
inapplicable  to  a  case  where  a  railroad  com- 

ftany  is  sued  for  the  killing  of  aa  employ^,  un- 
ess  the  plaintiff  affirmatively  shows  that  the 
deceased  was  free  from  fault;  and  consequent- 
ly, on  the  trial  of  such  a  case,  the  law  embo<Ued 
in  this  section  should  not,  either  literally  or 
substantially,  be  given  in  charge  to  the  jniT 
without  plainly  and  distinctly  stating  the  qual- 
ification herein  indicated. 

7.  In  order  to  warrant  a  recovery,  under  sec- 
tion 3828  of  the  Civil  Code,  by  a  mother  for 
the  homicide  of  her  child,  it  must  appear,  not 
only  that  the  child  contributed  to  her  sup- 
port, but  also  that  she  was  dependent  upon 
the  child  for  such  support,  (a)  A  charge  which 
eliminates  from  the  consideration  of  the  jury 
the  latter  element  is  inaccurate. 

8.  Assignments  of  error  relating  to  the  rejec- 
tion of  evidence  cannot  be  considered  when  it 
does  not  appear  what,  if  any,  objection  was  made 
thereto  when  offered.  The  evidence  in  tiie  pres- 
ent case  requiring  a  finding  that  the  deceased 
was  an  employe  of  the  defendant,  the  charges 
relating  to  this  matter,  and  complained  of  in 
the  motion  for  a  new  trial,  were  not  prejudi- 
cial to  the  latter,  and  the  requests  to  charge 
which  assumed  that  the  deceased  was  a  volun- 
teer were  properly  refused. 

(Syllabus  by  the  Court) 

Error  from  city  court  of  Richmond;  W. 
F.  Eve,  Judge. 

Action  by  Ophelia  D.  McDade  against  the 
Augusta  Southern  Railroad  Company.  There 
was  a  Judgment  for  plalntUI,  and  defendant 
brings  error.     Reversed. 

Leonard  Phlnlzy  and  J.  R.  Lamar,  for 
plaintiff  in  error.  Boykin  Wright  and  J.  G. 
O.  Black,  for  defendant  In  error. 

FISH,  3.  1.  It  appeared  that,  after  plain- 
tiff's son  had  been  killed  by  the  defendant, 
the  Augusta  Southern  Railroad  Gomtmny 
leased  in  perpetuity  its  property  and  fran- 
chises to  the  South  Carolhia  &  Georgia  Rail- 
road (Company.    The  latter  company  was  not 
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a  party  to  the  salt  The  trial  Judge  asked 
the  panel  of  Jurors  if  any  of  them  were 
stockholders  or  employes  of  the  lessee  com- 
pany. Certainly,  stockholders  and  employta 
of  the  lessee  company  were  not  dlsquallfled 
from  serving  as  Jurors  on  the  trial  of  an 
action  against  the  lessor  company,  It  not  ap- 
pearing that,  by  reason  of  their  connection 
with  the  lessee  company  or  otherwise,  they 
had  any  interest  in  the  result  of  the  trial 
As  no  Juror,  however,  was  set  aside  for  the 
supposed  disqualification,  no  harm  was  done, 
and  there  can  be  nothing  In  the  assignment 
of  error  on  this  point. 

2.  One  of  the  grounds  of  the  motion  for 
new  trial  was  that  Judge  Bve,  who  presid- 
ed at  the  trial  of  the  case,  was  dlBqnallfied 
by  reason  of  the  fact  that  he  was  Judge  of 
the  city  court  of  Richmond  county,  and  com- 
missioner of  roads  and  revenues  for  It,  and 
that  snch  county  was  the  owner  of  IS^/k 
shares  of  the  capital  stock  of  the  defendant 
company,  and  that  these  facts  were  unknown 
to  defendant's  counsel  at  the  time  of  the 
trial.  It  was  not  pretended  that  Judge  Bve 
bad  any  personal  or  pecuniary  interest  In  the 
result  of  the  action,  and  the  mere  fact  that 
he,  by  virtue  of  being  the  Judge  of  the  city 
court  of  Richmond  county,  managed  its  finan- 
cial afTalrs,  did  not  disqualify  him  from  pre- 
siding In  the  case.  Even  if  It  had,  there 
was  no  showing  that  the  officers  of  the  de- 
fendant company  were  ignorant  of  the  facts 
when  the  case  was  tried. 

8.  Another  ground  of  the  motion  was  the 
refusal  of  the  Judge  to  give  in  charge  to 
the  Jury  the  following  written  request:  "If 
you  believe  from  the  evidence  that  plaintiffs 
son  met  his  death  by  being  tripped  or  thrown 
in  passing  out  between  the  cars,  after  the 
coupling  had  been  made,  and  that  it  was 
impossible  to  have  stopped  the  engine  and 
prevent  the  homicide,  then  I  charge  you 
that  the  plaintiff  cannot  recover  In  this  case, 
and  your  verdict  should  be  for  the  defend- 
ant." There  was  no  error  in  refusing  to 
give  this  request  in  charge.  The  nonliabil- 
ity of  the  defendant  was  not  a  necessary 
legal  conclusion  from  the  hypothetical  facts 
stated.  Such  facts  may  have  existed,  and 
yet  the  defendant  may  have  been  liable.  The 
negligence  of  the  defendant  may  have  caus- 
ed plalntUTs  son  to  trip  and  fall,  or  It  may 
have  been  defendant's  fault  that  the  engine 
could  not  be  stopped  and  the  homicide  pre- 
vented. These  were  matters  for  the  Jury's 
consideration. 

4.  Another  ground  of  the  motion  for  new 
trial  was  the  refusal  to  give  In  charge  the 
following  written  reqnest:  "I  charge  yon, 
farther,  that  the  danger  of  being  tripped  up 
or  thrown  down  by  the  rail  in  coupling  cars 
la  one  of  the  risks  incidental  to  such  service; 
and,  when  plaintlfTs  son  attempted  to  make 
this  coupling,  he  assumed  all  the  risks  and 
dangers  incident  to  the  same;  and  If  his 
death  resulted  from  his  taking  snch  risk, 
and  defendant's  agents  were  guilty  of  no 


negligence,  or  n^lect.  or  omission  of  duty, 
then  the  plaintiff  cannot  recover  In  this  case, 
and  your  verdict  should  be  for  the  defend- 
ant" The  court  was  right  in  refusing  to 
charge  this  request  It  is  a  familiar  rule 
that  "a  servant  assumes  the  ordinary  risks 
of  his  employment,  and  Is  bound  to  exercise 
his  own  skill  and  diligence  to  protect  him- 
self." Olv.  Oode,  i  2612.  But  what  par- 
ticular perils  are  incident  to  a  given  business 
mnst  be  determined  by  the  Jury,  and  not  by 
the  Judge,  nnder  an  the  facts  and  circum- 
stances of  each  case.  See  Railway  Oo.  v. 
Bamett  (Oa.)  SO  S.  B.  771. 

5.  The  court  charged  the  Jury  as  follows: 
"I  charge  you  that.  If  plaintiff  shows  that 
McDade  was  not  to  blame,  then  the  law  pre- 
sumes that  the  railroad  was  to  blame;  or, 
if  the  plaintiff  shows  that  the  railroad  com- 
pany or  any  of  Its  servants  were  to  blame, 
then  the  law  presumes  that  McDade  was  not 
to  blame,  and  such  presumptions  in  favor 
of  the  plaintiff  remain  until  they  are  rebut- 
ted and  overcome  by  evidence."  Also,  '^ 
you  believe  that  McDade  did  not  cause  the 
Injury  by  his  fault,  the  onus  is  shifted  to 
the  railroad  company  to  show  that  its  agents 
were  in  the  exercise  of  all  reasonable  care 
and  diligence;  otherwise,  the  statutory  pre- 
sumption of  ne^igence  would  be  against  the 
railroad  company."  Plaintiff  in  error  con- 
tends that  these  charges  were  erroneous  In 
a  suit  against  a  railroad  company  for  the 
homicide  of  one  alleged  to  be  its  empIoy& 
A  concise  statement  of  the  rule  as  to  the 
burden  of  proof  in  cases  of  this  character 
Is  that  proof  that  a  deceased  employ^  of  a 
railroad  company,  who  was  killed  by  the 
running  of  Its  train,  was  without  fault,  raises 
a  presumption  that  the  company  was  In  fault 
and  proof  that  the  servants  of  the  company 
who  were  operating  the  train  were  In  fault 
puts  upon  the  company  the  burden  of  show- 
ing that  the  deceased  himself  was  negligent 
Railroad  Co.  v.  Kenny,  58  Oa.  485;  Rail- 
road Oo.  V.  Bryans,  77  Oa.  429;  Railroad 
Co.  V.  Small,  80  Oa.  B19,  5  8.  B.  794;  John- 
ston V.  Railroad  Co.,  95  Oa.  685,  22  S.  EL 
694.  The  aix)ve  charges  were  substantially 
in  accordance  with  the  rule  stated. 

6.  The  court  charged  the  Jury  as  follows: 
"Now,  gentlemen  of  the  Jury,  under  the  laws 
of  Georgia,  a  railroad  company  is  liable  In 
damages  where  a  person  is  killed  or  injured 
by  the  running  of  its  trains,  unless  the  com- 
pany shows  that  its  agents  and  employes 
were  at  the  time  exercising  all  ordinary  care 
and  diligence."  Plaintiff  In  error  contends 
that  this  charge  was  not  applicable  in  a  suit 
for  the  homicide  of  an  employd  of  the  rail- 
road company.  This  court  has  several  times 
held  that  in  an  action  against  a  railroad 
company  by  an  employ^  for  personal  Injuries 
alleged  to  have  been  occasioned  by  the  negli- 
gence of  a  co-employ6,  no  presumption  of 
negligence  arises  against  the  company  until 
the  plaintiff  lias  affirmatively  shown  that  he 
himself  was  free  from  fault     Railroad  Oo. 
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y.  Hicks,  96  Oa.  301,  22  S.  B.  613;  BaUroad 
Co.  V.  Burney,  88  Ga.  1,  26  &  BL  730;  BaU- 
way  Co.  V.  Davis  (Ga.)  80  S.  B.  262.  In 
the  case  at  bar  the  burden  of  proof  was  upon 
the  plaintiff  to  make  out  her  case  by  prov- 
ing either  that  the  deceased  himself  was  en- 
tirely free  from  fault,  or  that  bis  death  was 
caused  by  the  negligence  of  his  co-employSs. 
Unless  a  prima  facie  case  was  made  out 
by  the  proof  of  one  or  the  other  of  these 
two  propositions,  no  presumption  could  arise 
against  the  company,  and  to  charge,  without 
quallflcatlon,  that  the  company  was  liable, 
unless  It  showed  that  its  agents  and  em- 
ployes were  at  the  time  exercising  all  ordi- 
nary care  and  diligence,  was  error.  Follow- 
ing Bailroad  Co.  v.  Hicks  and  Ballway  Co. 
y.  Davis,  supra,  we  must  rule  that  such 
error  was  not  cured  by  the  court  subsequent- 
ly charging  the  correct  rule  on  the  subject, 
without  calling  attention  to  the  error  already 
committed. 

7.  Error  is  assigned  upon  the  following 
charge  of  the  court:  "This  suit  is  brought 
by  the  mother  of  the  young  man  that  is 
claimed  to  have  been  killed  through  the 
negligence  of  the  company.  If  the  evidence 
discloses  that  he  substantially  contributed  to 
her  maintenance,  she  Is  entitled  to  maintain 
the  suit"  It  18  settled  that,  under  the  prop- 
er construction  of  section  3828  of  the  Civil 
Code,  a  mother  cannot  recover  for  the  homi- 
cide of  her  child  unless  it  appear,  not  only 
that  the  child  contributed  to  her  support, 
bnt  also  that  she  was  dependent  upon  the 
child  for  such  support  Clay  v.  Bailroad 
Co.,  84  Ga.  345,  10  S.  BJ.  967;  Ballway  Co. 
y.  Gravitt,  93  Ga.  369,  20  S.  B.  550;  Smith 
y.  Hatcher  (Oa.)  29  B.  B.  162.  As  the  charge 
entirely  eliminated  from  the  consideration  of 
the  jury  the  necessary  element  of  the  moth- 
er's dependence  upon  the  child  for  support, 
such  charge  was  manifestly  erroneous. 

8.  An  elaboration  of  the  eighth  headnote 
would  not  be  profitable. 

Judgment  reversed.  All  the  Justices  con- 
carrhig. 

(US  Oa.  171) 

HOOANS  y.  DIXON. 

(Supreme  Court  of  <3eorg{a.    July  28,  1898.) 

tltov  sr— sommoks— d  ebcriftion— alcbsdmbnt— 
Appeal — Fartiss. 

1.  A  security  on  a  forthcoming  bond  in  a 
bail-trover  proceeding  is  not  a  necessary  party 
to  a  writ  of  error  brought  by  the  plaintiff,  as- 
siting  error  in  the  ruling  of  the  court  dis- 
missing plaintiff's  action. 

2.  In  a  trover  suit  brought  by  inmmons  In 
a  Justice's  court,  where  the  property  is  de- 
scribed as  75  cords  of  wood  in  the  possession 
of  the  defendant,  it  was  error  for  the  court  to 
refuse  to  allow  plaintiff  to  amend  the  sum- 
mons so  as  to  describe  with  more  precision  the 
property  sued  for,  and  to  dismiss  the  action  on 
the  ground  of  insufficiency  in  the  describing  of 
the  property. 

(Syllabus  by  the  (3oiu:t) 

Error  from  superior  court,  Glascock  coun- 
ty; S.  Beese,  Judge. 


Action  by  W.  H.  Hogans  against  C.  P.  Dix- 
on. There  was  a  Judgment  for  defendant, 
and  plaintiff  brings  error.     Beversed. 

T.  W.  Hardwick  and  EL  J.  Hawkins,  for 
plaintiff  In  error.  B.  F.  Walker,  for  defend- 
ant In  error. 

LEWIS,  J.  1.  A  motion  was  made  by  ooan- 
sel  for  the  defendant  In  error  to  dismiss  this 
writ  of  error  upon  the  ground  that  the  se- 
curity on  the  forthcoming  bond  given  In  the 
bail-trover  proceeding  was  not  served  with 
the  bill  of  exceptions,  nor  made  a  party  de- 
fendant thereto.  Parties  to  the  litigation  in 
the  court  bdow,  who  are  Interested  In  sus- 
taining Its  Judgment,  are  necessary  parties 
to  a  writ  of  error  sued  out  to  this  court  Civ. 
Code,  I  5562.  The  security  on  this  forth- 
coming bond  cannot  be  considered  a  party  to 
the  litigation  that  is  the  subject-matter  of  re- 
view in  this  case.  His  signature  to  the  bond 
gave  him  no  right  of  a  hearing  on  a  motion 
by  the  defendant  to  dismiss  the  plaintitTa 
case.  The  law  Imposes  upon  neither  party 
the  obligation  of  serving  such  security  with 
notice  of  any  proceedings  that  might  be  had 
after  the  giving  of  the  bond,  and  before  final 
trial.  Should  Interrogatories,  for  instance, 
have  been  sued  out  by  plaintiff,  service  upon 
the  defendant  alone  would  have  been  suffi- 
cient The  security  could  file  no  plea  In  an- 
swer to  the  plaintifTs  petition  in  trover.  It 
is  true,  he  was  interested  In  the  result  of  the 
suit  In  the  event  of  a  verdict  for  the  plain- 
tiff. Judgment  could  be  entered  thereon 
against  the  defendant,  and  also  his  surety. 
But  not  until  the  rendition  of  such  a  Judg- 
ment, or  at  least  until  it  Is  proposed  to  hold 
the  surety  liable  by  entering  up  such  a  Judg- 
ment, can  he  become  a  party  to  this  litiga- 
tion. In  Crawford  v.  Jones,  65  Ga.  623,  it 
was  held  ttiat  where  a  defendant  In  ban 
trover  brings  the  case  to  this  court  he  is  not 
compelled  to  make  the  security  on  his  bail 
bond  a  party  to  the  bill  of  exceptions.  We 
think  the  principle  there  decided  necessarily 
controls  the  question  now  before  us;  for.  If 
it  was  unnecessary  In  a  bill  of  exceptions  by 
the  defendant  to  make  the  security  a  party. 
It  necessarily  follows  that  such  surety  is  an 
unnecessary  party  when  the  plaintiff  brings 
his  writ  of  error  to  this  court  In  M&ynaid 
V.  HunneweU,  65  Ga.  281,  It  was  held  that 
the  sureties  on  a  replevy  bond  glyen  In  a 
distress-warrant  case  were  necessary  parties 
to  the  writ  of  error.  But  it  appears  that 
the  sureties  had  become  parties  In  the  litiga- 
tion below  by  resisting  a  motion  made  by  the 
plaintiff  to  enter  up  Judgment  for  the  even- 
tual condemnation  money  found  against  the 
defendant  and  the  securities  on  a  replevy 
bond  given  by  the  defendant  Issue  was 
formed  on  this  motion,  and  objections  filed 
thereto,  and  a  verdict  returned  In  favor  of 
the  defendants;  that  is,  the  principal  and  the 
sureties  on  bis  bond.  The  plaintiff  excepted 
to  certain  rulings  of  the  court,  bnt  failed  to 
serve  one  of  the  sureties.     The  writ  of  aroi 
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-waji  accordingly  dismissed.  That  ruling  was 
manifestly  correct,  for  the  sureties  were  un- 
questionably parties  to  that  litigation.  In 
r>m  V.  Jones,  2  Ga.  79.  Morris  v.  Wiley,  Id. 
287,  and  Long  y.  Strickland,  Id.  348,  It  was 
held  that,  where  there  had  been  a  Judgment 
entered  up  against  the  sureties  on  an  appeal 
In  the  court  below,  they  should  be  made  par- 
ties plaintiff  to  the  writ  of  error,  and.  If  they 
are  not  so  made  parties,  the  writ  of  error  will 
be  dismissed.  Those  cases,  however,  are  to 
be  distinguished  from  the  case  at  bar,  and  the 
one  cited  In  65  Ga.  523,  in  that  Judgment  bad 
already  been  rendered  against  the  sureties  on 
the  appeal  bond,  and  the  court  might  prop- 
erly have  ruled  tiiat  they  had  thus  become 
parties  to  the  litigation.  The  motion  to  dis- 
miss the  writ  of  error  Is  therefore  overruled. 
2.  We  think  the  court  erred  In  refusing  to 
allow  plaintiff  to  amend  his  summons,  and  In 
dismissing  the  action  for  the  want  of  a  sufi9- 
clent  description  of  the  property  sued  for. 
Even  If  the  giving  of  the  ball  bond  was  not  a 
waiver  of  imperfect  description  of  the  prop- 
erty, as  indicated  by  Justice  Simmons  In  his 
opinion  in  the  case  of  (Commission  Oo.  v.  Mc- 
Elhannon,  98  Ga.  394,  25  S.  E.  558,  we  think 
the  summons,  if  defective,  contained  enough 
upon  which  to  predicate  an  amendment,— cer- 
tainly, in  view  of  the  liberal  and  loose  rules 
of  law  touching  pleadings  in  a  Justice's  court 
No  question  as  to  the  Jurisdiction  of  the  Jus- 
tice's court  to  entertain  an  action  of  trover 
was  made  in  this  case.  Judgment  reversed. 
All  the  Justices  concurring. 


a06  Oa.  178) 

ALOES  V.  TURNEH. 
(Supreme  Court  of  Georgia.    July  23,  189&) 

BVIDBNOB  OF  AOBNOT — DSCLAKATIONS    Or   AOBHT 

— Attornbt  as  Witness — PRivn,saB. 

1.  Agency  cannot  be  proved  by  dedaiationa 
•f  the  alleged  agent. 

2.  There  Is,  under  our  law,  no  "privilege  as 
attorney"  giving  an  attorney  at  law  the  right 
to  refuse  to  answer  pertinent  questions  asked  for 
the  purpose  of  proving  that  he  was  not  employed 
by  a  desiKnatea  person  to  institute  a  given  pro- 
ceeding. 

3.  There  was  no  evidence  to  warrant  some  of 
the  charges  of  which  complaint  is  made. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  White  county; 
J.  J.  Klmsey,  Judge. 

Action  by  B.  H.  Turner  against  R.  A  Al- 
ger. Judgment  for  plaintiff.  Defendant 
brings  error.    Reversed. 

J.  L.  Oakes  and  H.  H.  Ferry,  for  {dalntiff 
in  error.  Boyd  &  Lilly  and  J.  S.  Kytle,  for 
defendant  in  error. 

LTTMPKm,  P.  jr.  The  plalntUT  below 
brought  an  action  against  the  defendant,  Al- 
ger, to  recover  damages  alleged  to  have  been 
occasioned  to  his  property  by  reason  of  cer- 
tain mining  operations  which  he  alleged  had 
been  conducted  at  the  Instance  of  the  defend- 
ant upon  a  specified  tract  of  land.    The  suit 


was  begun  by  attachment,  and  tiie  controlling 
question  was  whether  or  not  one  Baker,  In 
carrying  on  the  mining  operations  complained 
of,  was  doing  so  as  the  agent  of  the  defend- 
ant 

1.  A  witness  tor  the  plaintiff  was  per- 
mitted, over  proper  objection  made  by  the  de- 
fendant, to  testify  that  Baker  told  the  wit- 
ness that  the  defendant  had  sent  bim  (Baker) 
a  check  for  $300,  and  that  he  was  the  defend- 
ant's agent  Over  a  like  objection,  the  wit- 
ness was  further  permitted  to  testify  that  he 
saw  a  letter  purporting  to  have  been  signed 
by  the  defendant,  which  Baker  said  was 
written  by  the  latter.  This  testimony  ought 
to  have  been  excluded.  Its  only  purpose  was 
to  prove  that  Baker  was  Alger's  agent,  and 
It  is  quite  certain  this  could  not  be  done  by 
the  mere  declarationa  of  Baker.  The  propo- 
sition that  agency  cannot  be  proved  by  dec- 
larations of  the  alleged  agent  Is  as  well  set- 
tied  as  any  principle  luiown  to  the  law,  and 
requires  no  citation  of  authority  to  establish 
Its  correctness. 

2.  The  plaintiff  introduced  in  evidence  an 
application  purporting  to  have  been  filed  with 
the  ordinary  for  the  purpose  of  condemning 
a  right  of  way  for  a  drain  over  the  plaintiff's 
land.  This  application  was  signed  by  J.  W. 
H.  Underwood  as  attorney  at  law  for  Alger. 
Upon  the  assumption  that  Alger  authorized 
this  proceeding,  it  had  some  relevancy  to  the 
case,  for  the  reason  that  the  drain  In  ques- 
tion was  to  be  used  in  connection  vrlth  the 
mining  operations.  The  defendant's  counsel 
offered  Underwood  as  a  witness,  and  asked 
him  whether  or  not  he  had  authority  from  the 
defendant  to  iuatitute  the  condemnation  pro- 
ceeding. The  witness  refused  to  answer. 
Thereupon  defendant's  counsel  stated  to  the 
court  that  they  expected  to  prove  by  this  wit- 
ness that  the  proceeding  in  question  was  be- 
gun at  the  instance  of  Baker,  and  without 
any  authority  from  Alger.  To  this  end, 
counsel  requested  the  court  to  compel  the 
witness  to  answer  the  above  and  other  ques- 
tions which  they  propounded  to  him  for  the 
purpose  taidlcated.  The  witness  claimed  his 
"privilege  as  attorney,"  and  the  court  ruled 
that  he  could  not  be  required  to  answer  any 
of  these  questions.  We  think  this  ruling 
was  erroneous.  The  witness  was  not  asked 
as  to  any  communications  between  himself 
and  a  client;  nor  was  there  any  effort  to  com- 
pel him  to  testify  "to  any  matter  or  thing 
knowledge  of  which  he  may  have  acquired 
from  his  client  by  virtue  of  his  relations  as 
attorney,  or  by  reason  of  the  anticipated  em- 
ployment of  him  as  attorney."  On  the  other 
hand,  the  defendant's  counsel  was  simply  en- 
deavoring to  prove  that  the  relation  of  attor- 
ney and  client  had  never  in  fact  existed  be- 
tween Underwood  and  Alger,  and  no  reason 
occurs  to  us  why  this  was  not  permissible. 
Certainly,  there  is  nothing  in  either  section 
5199  or  section  5271  of  the  Civil  Code  which 
can  be  fairly  said  to  render  testimony  of  this 
kind  illegal,  or  to  confer  upon  an  attorney  at 
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law  any  *^rlTfleg«^  exempting  him  from  an- 
awerinc  questions  the  pnrpose  of  which  was 
to  prove  that  he  did  not  represent  a  desig- 
nated person  In  a  given  proceeding.  See 
Weeka  Att7a  (2d  Ed.)  {  151. 

8.  Some  of  the  charges  complained  of  In 
the  motion  for  a  new  trial  were  evidently 
predicated  upon  the  assumption  that  the  al- 
leged agency  had  been  proved.  There  was 
no  evidence  showing  such  agency  at  the  time 
the  damage  complained  of  was  done,  and  for 
this  reason  these  charges  were  unwarranted. 
Judgment  reversed.  All  the  Justices  concor- 
rlns. 

(lOS  Ga.  16in 

a  T.  COLEMAN  ft  BURDEN  CO.  v.  RICH. 

(Supreme  Court  of  Georgia.    July  23,  1898.) 

FassviiRioirs— TnrLS  to  Pbofbbtt. 

Title  to  property  In  ■  certain  person,  once 
proved  or  admitted,  is  presamed  to  continue 
until  the  contrary  is  proved.  It  was  there- 
fore error,  in  the  trial  of  a  claim  filed  to  the 
levy  of  a  fi.  fa.  upon  land,  for  the  court  to 
dismlaa  the  levy  on  the  ground  that  the  plain- 
tiff had  not  made  out  a  prima  fade  case,  after 
claimant  admitted  title  In  the  defendant  in  ft. 
fa,  though  the  admission  related  to  a  period 
antedating  the  Judgment. 
(Syllabua  by  the  OourL) 

Error  from  superior  court,  Bibb  oonnty; 
W.  H.  Felton,  Jr.,  Judge. 

Trial  of  property  between  Ira  A.  Bice  and 
the  S.  T.  Coleman  &  Burden  Company.  Judg- 
ment for  claimant,  and  the  company  brings 
error.    Reversed. 

Smith  &  Jones,  for  plaintiff  in  error.  Smith 
tc  Winshlp  and  Hardeman,  Davis  &  Turner, 
for  defendant  in  error. 

LEWIS,  J.  When  property  la  levied  on  by 
an  execution,  and  claimed  by  a  third  party, 
the  statute  Imposes  the  burden  of  proof  upon 
the  plaintiff  in  fl.  fa.  in  all  cases  where  the 
property  levied  on  is  at  the  time  of  such  levy 
not  In  the  possession  of  the  defendant  in  ex- 
ecntlon.  Civ.  Code,  |  4824.  The  law  recog- 
nizes two  ways  in  which  the  plaintiff  may 
make  out  bis  case:  First  By  showing  pos- 
session in  the  defendant  In  fi.  fa.  since  the 
judgment  This  simply  raises  a  presumption 
of  title  In  the  defendant,  which,  of  course, 
can  be  rebutted  by  proof.  Secondly.  Where 
no  such  possession  is  shown,  then  it  is  incum- 
bent upon  the  plaintiff  to  prove  title  in  the 
defendant  in  fl.  fa.  If  such  title  is  shown  or 
admitted  after  the  Judgment,  then  the  proof 
becomes  conclusive;  but,  if  it  Is  shown  to 
have  existed  In  the  defendant  before  the  Judg- 
ment, it  is  then  presumed  that  it  remains  in 
the  defendant  until  the  contrary  is  shown. 
"A  seisin,  once  proved  or  admitted,  is  pre- 
sumed to  continue  until  a  disseisin  is  proved." 
1  GreenL  Bv.  {42.  In  the  case  of  Anderson 
V.  Blythe,  54  6a.  508,  Bleckley,  J.,  lays  down 
this  soimd  role  of  evidence:  "The  doctrine 
that  a  state  of  things  once  existing  is  pre- 
sumed to  continue  until  a  change,   or  some 


adequate  cause  of  cbange,  appears,  or  until  a 
presumption  of  change  arises  out  of  ttaa  na- 
ture of  the  subject,  is  an  element  ot  unlveraal 
law.    Without   such    a   principle   We    could 
count  upon  the  stability  of  nothing,  and  to  as- 
sure ourselves  of  a  set  of  conditions  at  one 
period  of  time  would  afford  no  ground   for 
inferring  the  same  conditions  at  any  other  pe- 
riod.   This  presumption  of  continuance   la  a 
well-recognized     jHrlnclpIe     of     evldeace.     1 
Greenl.  Ev.  I  41."    Had  this  been  a  suit  In 
ejectment,  the  plaintiff  would  unquestionably 
have  made  out  a  prima  facie  case  after  allow- 
ing title  In  himself,  it  matters  not  at   'wbat 
time  the  proof  indicated  the  title  accroed. 
Watts  V.  Starr,  86  Oa  392-308,  12  S.  B.  585. 
A  more  rigid  rule  would  not  be  applied  in  a 
claim  case,  when  the  burden  is  on  the  plaintiff 
to   show   title   in   the   defendant  In   fl.    fa. 
Counsel  for  claimant  contends  that  It  was  In- 
cumbent upon  the  plaintiff  to  show  title   In 
the  defendant  after  the  rendition  of  the  Judg- 
ment, and,  to  support  the  contention,    cites 
Butt  T.  Maddoz,  7  Qa.  496,  and  Ounn    v. 
Jones,  67  Ga.  398,  in  which  cases  it  was  held 
that  when  mortgaged  property  la  levied  upon 
undM  a  Judgment  of  foreclosure,  and  a  dalm 
Interposed,   the   plaintiff  in  execnti<»i    most 
prove  title  to  the  property  in  the  defendant 
at  the  date  of  the  mortgage,  or  make  out  a 
prima  facie  case  by  proof  of  possession  In  the 
mortgagor  at  that  time,  befmre  claimant  ia  pot 
upon  exhibition  of  his  title.    Of  oouiae,  the 
plaintiff  in  fl.  fa.,  where  there  is  no  presump- 
tion of  title  shown  by  possession,  must  show 
title  in  the  defendant  at  the  time  he  created 
the  contract  lien  upon  the  property;   bat  be 
can  show  title  then  by  proving  that  title  bad 
accrued  in  the  defendant  before  the  mortgage 
was  given,  and  thus  raise  the  presumption 
that   title    continued    until    the    contrary    is 
Shown.    The  esse  of  Knowles  v.  Jourdan,  61 
Ga.  300,  Is  also  cited.    The  decision  in  that 
ease  is  that,  to  change  the  onus  from    the 
Iilaintiff  in  execution  to  the  dalmant  in  the 
claim  case,  the  idaintiff  must  show  either 
title  in  the  defendant  In  fi.  fa.,  or  possession 
In  him  since  the  date  of  the  Judgment.     In 
the  opinion  delivered  by  Justice  Jackson,  on 
page  302,  he  uses  this  expression:    "There- 
fore the  nonsuit  was  right,  neither  possession 
nor  title  since  the  date  of  the  Judgment  being 
shown  in  the  defendant  In  fi.  fa."    A  more 
accurate  expression  would  have  been,  "neither 
possession  since  the  date  of  the  Judgment  nor 
title  In  the  defendant  In  fl.  fa.,  being  shown." 
But  even  this  obiter  of  the  Justice  is  not  at 
sll  in  conflict  with  the  view  we  take  of  the 
rule  of  evidence  In  such  casea    Ordinarily, 
in  order  for  the  Judgment  to  constitute  a  lien 
upon  the  defendant's  property,  he  must  have 
a  title  thereto  at  the  time  of  the  rendition  of 
the  Judgment,  but  such  title  can  be  presump- 
tively proven  by  showing  that  he  owned  the 
property  before  the  Judgment  waa  rendered. 
The  fact  of  such  title  in  the  defendant  being 
admitted  by  claimant's  counsel  casts  the  onus 
upon  the  claimant  to  show  a  superior  out- 
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Btandlsg  title  to  the  premisea  In  dispute.  The 
court  therefore  erred  In  dismissing  the  leyy. 
Judgment  reversed.  All  tlie  justices  concur- 
ring. 

(105  Ga.  1£3} 

WOLFF  et  al.  t.  HAWBS. 

(Suprone  Court  of  Georgia.    July  23,  1898.) 

Makbikd  Women— Liabilitt—Estofpei. 

Where,  from  the  nature  of  the  transaction 
inyolTinz  a  sale  of  goods  to  a  wife,  the  vendor 
is  left  honestly  in  doubt  as  to  whether  the 
wife  was  pordiasln^  on  her  own  account,  or 
for  her  hnsband,  ana  the  wife  afterwards,  up- 
on inquiry  made  of  her  by  the  yendor  or  his 
agent,  stated  that  she  purchased  the  goods  on 
her  own  account,  and  In  her  own  business,  and 
thereupon  the  vendor  acted  upon  such  admis- 
aions  to  his  own  injury,  in  that  he  did  not  press 
the  claim  against  the  hnsband,  who  was  in  fail- 
ing circumstances,  such  an  admission  by  the 
wife  amounts  to  an  estoppel,  and,  in  a  snbse- 
qnent  suit  against  her  tor  the  purchase  price 
of  the  goods,  it  will  preclude  her  from  setting 
np  the  defense  that  it  was  the  husband's  debt. 
The  court  erred  in  refusing  to  charge  this 
principle  of  law  in  the  case,  and  in  refusing  to 
admit  testimony  showing  that  the  plaintiff  had 
acted  upon  such  admission  to  his  Injury. 
(Syllabna  by  the  Court.) 

Slnor  from  anperlor  conrt,  Bibb  county; 
W.  H.  Felton,  Jr.,  Judge. 

Action  by  Wolff  A  Happ  against  ICrs.  H.  B. 
Hawes.  There  was  a  Judgment  for  defend- 
ant, and  plaintiffs  bring  error.    Beversed. 

Dasher,  Park  &  Oerdlne,  for  plaintiffs  In 
error.  Hardeman  &  Moore,  for  defendant  In 
error. 

LSrwiS,  J.  The  circnmstances  surround- 
ing the  sale  of  the  goods  by  plaintiffs'  agent 
were  of  such  a  nature,  to  say  the  least,  as  to 
leave  the  creditor  in  honest  doubt  whether 
the  wife  had  purchased  on  her  own  account 
or  as  agent  for  her  husband.  There  was,  In 
fact,  nothing  In  the  transaction  to  indicate 
any  agency  in  the  wife.  She  and  her  hus- 
band were  occupying  different  stores  in  the 
saime  city,  she  apparently  having  an  absolute 
dominion  and  control  over  one  store,  as  the 
husband  had  over  the  other.  When  the  hus- 
t>and  was  asked  by  plaintiffs'  agent  about 
selling  to  the  wife,  the  agent  was  referred  to 
lier.  He  accordingly  sold  to  her  at  her  place 
of  bnalness,  and  nothing  occurred  to  indicate 
that  she  was  not  buying  on  her  own  account 
The  agent  thought  he  was  extending  credit 
to  her,  and  anch  an  inference  was  certainly 
legitimate,  under  the  circumstances.  It  is 
trae  the  bills  were  made  out  against  the  hns- 
band. This  was  merdy  a  circumstance  to 
show  to  whom  the  credit  was  extended,  and 
was  open  to  explanation.  It  appears  that 
nils  was  the  result  of  the  bills  being  entered 
against  the  hnsband  by  the  bookkeeper,  who 
was  not  made  aware  of  the  nature  of  the 
transaction.  When  the  husband  was  In  fall- 
!ng  circumstances,  evidently,  to  pat  the  mat- 
ter beyond  all  question,  plaintiffs'  agent  call- 
ed upon  the  wife  to  know  definitely  to  whom 


he  should  look  for  the  payment  of  the  claim. 
He  was  then  assured  by  her  that  her  hus- 
band had  nothing  to  do  with  the  debt,  and 
that  it  was  hers,  and  would  be  paid.  At 
that  time  some  of  the  goods  bought  were  in 
the  store  occupied  by  the  wife.  Plaintiffs 
acted  upon  these  representations;  took  no 
steps  to  seize  the  goods  or  to  otberwlse  en- 
force their  claim  against  the  husband;  re- 
lied upon  her  for  payment;  and,  failing  to 
pay,  acting  upon  her  representations,  brought 
this  suit  These  facts  were  not  even  denied 
by  the  defendant  It  seems  to  ns  that  If 
there  ever  was  a.  case  in  which  the  doctrine 
of  estoppel  in  pals  should  apply.  It  is  made 
out  by  this  record.  Section  5150  of  the  Civil 
Code  declares,  as  one  of  the  grounds  of  an 
estoppel,  "admissions  upon  which  other  par- 
ties have  acted,  either  to  their  own  Injury  or 
the  benefit  of  the  persons  making  the  admis- 
sions." Here  plaintiffs  acted  upon  the  ad- 
mission made  by  the  defendant  to  their  own 
Injury,  in  that  they  were  induced  to  adopt 
a  course  which  lost  to  them  an  opportunity 
that  might  otherwise  have  existed  of  collect- 
ing the  claim  from  the  husband,  and  also 
were  injured  by  being  Induced  by  such  ad- 
missions to  incur  the  expense  of  a  suit 
against  the  wife.  It  is  also  reasonable  to 
Infer  that  the  admission  operated  to  the 
benefit  of  the  defendant,  who  made  It;  for, 
by  virtue  of  It  she  was  permitted  to  con- 
tinue in  the  business  in  which  she  was  en- 
gaged, and  to  traffic  in  the  very  articles  that 
were  purchased  of  the  plaintiffs.  It  has 
been  held  that  where  one  has  been  Induced, 
by  the  representations  of  a  third  party,  to 
institute  suit  for  the  purpose  of  subjecting 
certain  property  as  the  property  of  the  debt- 
or, snch  representations  estop  the  person 
making  them  from  afterwards  setting  np  a 
claim  to  the  property.  Mitchell  v.  Beed,  9 
Cal.  204;  Drew  v.  Klimball,  43  N.  H.  282. 
This  is  not  a  case  in  which  can  be  applied 
the  rule  that  any  assumption  by  the  wife  of 
the  husband's  debts  is  void.  While  ber  pow- 
er of  contracting  Is  restricted  by  law,  yet 
there  Is  no  principle  of  law  or  Justice  that 
will  tolerate  In  her,  any  more  than  in  a  man, 
the  perpetration  of  a  fraud.  EiVen  minors 
may  be  estopped  by  their  admissions  from 
denying  the  truth  of  them,  or  by  their  si- 
lence, when  the  circumstances  call  for  a  dis- 
closure of  their  claims  or  their  rights  pro- 
vided the  minor  baa  arrived  at  those  years 
of  discretion  when  a  fraudulent  Intent  could 
be  reasonably  imputed  to  him.  Whlttlngton 
T.  Wright  9  Oa.  28.  A  married  woman  has 
no  legal  rights  that  can  exempt  her  from  this 
rule  of  law  and  justice.  Dnnbar  t.  Mlze,  53 
Ga.  439  (syL  point  2);  Dotterer  t.  Pike,  60 
Ga.  42;  Archer  v.  GnlU,  67  Oa.  195-200;  Bof- 
fin y.  Paris,  75  Ga.  664;  Henry  v.  McAllister, 
99  Ga.  557,  26  S.  B.  469.  We  think,  there- 
fore, that  the  conrt  erred  In  not  giving  In 
charge  to  the  jury  the  request  made  by  plain- 
tiffs' counsel,  and  in  not  admitting  the  testi- 
mony offered  by  plaintiffs  as  to  why  they 
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took  no  ateps  to  recover  the  claim  against  the 
defendant's  husband.  Judgment  rerersed. 
All  the  Justices  concurring. 


a06  Ga.  22G) 

BAKER  T.  RICHMOND  CITY  MIL.L 
WORKS. 

(Supreme  Court  of  Georgia.    July  2Q,  189a) 

BXPBRT  ETIDBNCB  —  CONOLUSITBNltBB  —  SbBTICBS 
OF  ATTOBNBT. 

L  Jurors,  in  passing  upon  the  testimony  of 
an  expert  witness  as  to  the  yaiue  of  profes- 
sional services,  are  not  absolutely  bound  by 
his  opinion,  but  may  exercise  their  own  judg- 
ment on  the  subject,  talcing  into  consideration 
the  nature  of  the  services,  the  time  required 
to  perform  them,  and  all  the  attending  circum- 
stances. 

2.  Accordingly,  where  an  attorney  at  law  was 
the  only  witness  as  to  the  value  of  certain  serv- 
ices rendered  by  himself,  and  testified  that 
they  were,  in  his  opinion,  worth  a  stated 
amount,  the  jury,  had  the  matter  been  submit- 
ted to  them,  would  not  have  been  constrained 
to  accept  this  opinion  as  absolutely  correct, 
but  might  have  found  that  the  services  in  ques- 
tion were  of  a  different  value.  This  being  so, 
it  was  error  for  the  court  to  direct  a  finding 
to  the  effect  that  these  services  were  worth 
the  amount  stated  by  the  witness. 

(Syllabus  by  the  Oourt) 

Error  from  superior  coort,  Bartow  county; 
A.  W.  Flte,  Judge. 

Action  by  the  Richmond  City  Mill  Works 
against  Thomas  H.  Baker.  Judgment  for 
plaintitt.  Defendant  brings  error.  Re- 
versed. 

R.  W.  Murphy  and  J.  M.  Neel,  for  plain- 
tiff in  error.  Jolm  W.  Akin,  for  defendant 
In  error. 

LUMPKIN,  P.  J.  In  the  present  case,  which 
was  an  action  upon  a  promissory  note  stipu- 
lating for  the  payment  of  "reasonable  at- 
torney's fees,"  the  court  directed  a  verdict 
In  favor  of  the  plaintlO  for  stated  sums, 
as  principal,  interest,  and  attorney's  fees. 
As  the  maker  of  the  note  contracted  to  pay 
reasonable  attorney's  fees,  it  was  incumbent 
upon  the  plaintiff  to  show  by  evidence  what 
was  a  proper  amount  to  be  allowed  for  the 
same.  This  It  undertook  to  do  by  intro- 
ducing as  a  witness  its  own  attorney,  who 
testified  that  his  services  in  the  case  were 
worth  $250,  the  amount  which  the  court 
directed  the  jury  to  find  for  the  same.  The 
defendant  moved  for  a  new  trlaL  Some  of 
the  grounds  of  the  motion  relate  to  the  re- 
fusal of  the  court  to  grant  a  continuance. 
These  need  not  be  considered,  as  a  new  trial 
is  ordered  because,  in  our  opinion,  the  trial 
court  erred  In  directing  a  verdict 

The  theory  of  the  defendant  in  error  is 
that,  inasmuch  as  the  only  evidence  bearing 
upon  the  question  of  attorney's  fees  was  the 
sworn  opinion  of  an  expert  that  they  were 
worth  so  much,  the  jury  would  have  been 
bound  to  find  this  amount,  and  could  not 
lawfully  have  found  that  the  services  were 
of  a  different  value.     In  this  view  we  can- 


not concur.  After  stating,  in  general  terms, 
that  a  witness  acquainted  with  the  value  of 
a  thing,  the  value  of  wtilch  is  in  dispnte. 
may  give  an  opinion  npon  that  subject. 
Judge  Thompson  says:  "This  rule  is  mib- 
Ject  to  the  qualification  that  the  (pinions 
of  witnesses  as  to  value  are  not  binding 
upon  the  Jury,  but  persuasive  merely.  If 
they  are  of  a  different  opinion,  they  may 
find  according  to  their  own  opinion."  1 
Thomp.  Trials,  p.  342,  |  380.  "Lawyers,  phy- 
sicians, nurses,  artists,  and  authors,  as  well 
as  persons  in  other  walks  of  life,  liave  been 
allowed  to  testify  as  experts  as  to  the  valne 
of  services  rendered  by  those  of  tbelr  own 
profession  or  occupation.  Such  testfmony 
is,  however,  -not  conclusive  upon  the  Jury, 
but  merely  advisory."  2  Jones,  Er.  p.  862, 
{  389.  The  rule  above  announced  is  accentu- 
ated wbere  the  expert  witness  testifies  as 
to  the  value  of  his  own  services.  Thus,  in 
Moore  v.  EUis,  89  Wis.  109,  61  N.  W.  291. 
it  was  held:  "A  jury  is  not  bound  to  credit 
the  testimony  of  a  party  on  bis  own  behalf 
as  to  the  amount  and  value  of  services  ren- 
dered by  him,  even  when  be  is  not  contra- 
dicted by  any  other  witness."  In  Anthony 
V.  Stinson,  4  Kan.  211,  which  involved  a  con- 
troversy as  to  the  compensation  to  be  al- 
lowed for  services  rendered  by  attorneys, 
the  trial  judge  instructed  the  Jury  that  the 
testimony  of  certain  lawyers  as  to  the  Talne 
of  these  services  was  the  guide  for  the 
Jury,  and  that  they  must  take  the  testi- 
mony of  the  witnesses,  and  be  governed 
thereby.  This  instruction  was  held  to  be  er- 
roneous. Said  Bailey,  J.  (page  221):  "The 
testimony  of  experts  or  professional  wit- 
nesses is  often  very  important,  and  Justly 
entitled  to  great  weight  in  a  cause;  but  it 
must  have  its  legitimate  Influence  by  en- 
lightening, convincing,  and  governing  the 
Judgment  of  the  Jury,  and  must  be  of  snch 
a  character  as  to  outweigh,  by  its  intrinsic 
force  and  probability,  all  confilcttng  testi- 
mony. The  jury  cannot  be  required  by  the 
court  to  accept,  as  matter  of  law,  the  con- 
clusions of  the  witnesses,  instead  of  their 
own."  In  Choice's  Case,  31  Oa.  425,  it  was 
said:  "The  opinions  of  experts  Is  compe- 
tent testimony;  and,  when  the  experience, 
honesty,  and  impartiality  of  the  witnesses 
are  undoubted,  their  testimony  is  entitled 
to  great  weight  and  consideration.  Not  that 
it  is  so  authoritative  that  the  Jury  are 
bound  to  be  governed  by  it.  It  is  intended 
to  aid  them  in  coming  to  a  correct  conclu- 
sion in  the  case."  It  is  true  that  the  ex- 
pert testimony  there  referred  to  related  to  a 
question  of  Insanity,  but  the  rule  laid  down 
is  applicable  to  any  kind  of  expert  testi- 
mony which  consists  merely  of  opinions  en- 
tertained by  the  witnesses.  In  22  Am.  Law 
Reg.  p.  336,  in  an  article  prepared  by  John 
b.  Lawson,  Esq.,  he  remarks:  "The  opin- 
ions of  attorneys,  testifying  as  to  the  value 
of  lawyers'  services,  however,  are  not  con- 
clusive  on    tlte  Jury,    who    may    act    Indc 
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pendently  or  In  opposition  to  them,  apply- 
ing to  tbe  case  their  own  experience  and 
knowledge  of  the  character  of  the  servicea. 
*  *  *  It  is  therefore  error  to  instruct 
tbe  Jary  what  is  tbe  proper  compensation 
Is  to  be  determined  from  tbe  professional 
evidence,  and  not  from  their  own  knowl- 
edge or  ideas  on  tbe  subject,"— citing  Head 
T.  Hargrave,  106  V.  B.  45.  In  that  case 
tt  was  held:  '^n  an  action  for  legal  serv- 
ices, the  opinion  of  attorneys  as  to  their 
▼aine  are  not  to  preclude  tbe  Jury  from  ex- 
ercising tbeir  'own  knowledge  and  ideas'  on 
tbe  subject  It  is  their  province  to  weigh 
the  opinions  by  reference  to  the  nature  of 
tbe  services  rendered,  tbe  time  occupied  in 
their  performance,  and  other  attending  clr- 
enmstancea,  and  by  applying  to  them  their 
own  ezi>erience  and  knowledge  of  the  cliar- 
acter  of  such  services.  The  Judgment  of  a 
witness  is  not,  as  matter  of  law,  to  be  ac- 
cepted by  the  Jury  in  place  of  their  own." 
Tbe  reasoning  of  Mr.  Justice  Field  in  sup- 
port of  the  doctrine  at)ove  laid  down  is  not 
only  satisfactory,  but  convincing.  Judg- 
ment reversed.    All  the  Justices  concurring. 

aOS  Oa.  198) 

OASBT  et  nx.  V.  HOWARD  et  aL 
(Supreme  Oonrt  of  Georgia.    July  25,  1898.> 
OASOiuunoir  or  Dsbd— Fbaud— Plbasing. 
The  ailegatloiis  In  the  petition  and  the 
amendments   were   sufficient   to   make   out   a 
case  of  fraud,  authorizing  the  rescisBlon  of  the 
contract  and  the  cancellation  of  the  deed  and 
mortgage  upon  plaintifTs   property;    and  the 
court  therefore  erred  in  sustaining  the  demur- 
rer to  the  petition  as  amended. 
(Syllabus  by  the  Court.) 

Error  from  superior  court,  Fulton  county; 
7.  S.  Candler,  Judge. 

Action  by  John  A.  Casey  ajid  Mary  B. 
Casey  against  Anderson  Howard  and  J.  L. 
Blley.  Judgment  for  defendants,  and  plain- 
tiffs bring  error.     Beversed. 

Simmons  &  Corrlgan  and  M.  Foote,  Jr.,  for 
Iriaintlffs  In  error.  Alex.  &  Victor  Smith  and 
ThoB.  W.  Latham,  for  defendants  in  error. 

COBB,  J.  John  A.  Casey  and  Mary  B.  Casey 
brought  suit  against  Anderson  Howard  and 
7.  li.  Riley.  Tbe  petition  alleged.  In  sub- 
stance: Petitioners  own  certain  land,  which 
was  set  apart  to  them  as  a  homestead.  They 
obtained  an  order  from  the  superior  court  au- 
thorizing the  sale  of  tbe  homestead  property, 
tbe  proceeds  of  which  were  to  I)e  reinvested 
in  other  property  upon  like  uses.  Howard 
approached  them  with  a  proposition  to  ex- 
diange  a  portion  of  tbe  homestead  land  for 
a  certain  city  lot  in  West  Bnd,  which  he  held 
under  a  bond  for  titles  from  Riley,  repre- 
senting that  he  owed  only  $1,260  on  the  prop- 
erty, and  was  paying  the  debt  promptly  as  It 
fell  dae.  Tbe  exchange  was  made,  petition- 
ers executing  to  Howard  a  bond  for  tittes, 
and  taking  from  him  a  transfer  of  his  bond 
for  titles.     They  allege  that  they  were  In- 


duced to  make  the  trade  by  the  representa- 
tions made  by  Howard,  and  tbe  statements 
made  in  a  letter  from  Riley  to  Howard  as  to 
the  amount  still  due  by  Howard  upon  the 
lot  traded  to  them.  Subsequently,  petition- 
ers executed  to  Howard  an  absolute  deed  to 
the  homestead  property,  taking  from  him  at 
the  same  time  a  mortgage  on  the  property. 
It  appears  from  a  copy  attadied  to  the  peti- 
tion that  this  mortgage  contained  a  clause 
as  follows:  "This  mortgage  made  and  In- 
tended, and  so  accepted,  as  a  second  mort- 
gage to  one  given  to  James  L.  Riley  on  tbe 
same  property  to  secure  a  debt  named  there- 
in." Howard,  immediately  after  the  deed  to 
the  homestead  property  was  delivered  to  him, 
made  to  Riley  a  mortgage  on  It  as  security 
for  tbe  payment  of  his  debt  to  him.  both  that 
which  was  due,  and  that  which  was  to 
become  due,  being  the  amount  of  the  pur- 
chase money  of  the  property  which  Howard 
traded  to  petitioners.  The  statements  made 
by  Howard  were  false  and  misleading.  He 
willfully  misrepresented  the  status  of  his  in- 
debtedness, and  frandnl^itly  concealed  the 
true  status  of  affairs,  thus  inducing  petition- 
ers to  make  a  trade  which  otherwise  they 
would  not  have  made.  Instead  of  his  in- 
debtedness on  the  property  traded  to  them 
being  $14260,  It  was  a  much  larger  sum,  ac- 
cruing Interest  having  increased  it  to  an 
amount  In  excess  of  the  sum  wbicl;  Howard 
had  contracted  to  pay.  Petitioner  John  A. 
Casey  is  old  and  infirm,  and  Itla  wife,  Mary 
B.  Casey,  is  uneducated,  being  unable  to  read 
and  write,  and  Is  dependent  on  the  informa- 
tion of  others  as  to  the  contents  of  writings, 
both  as  to  what  they  contain  and  what  the 
effect  and  operation  of  the  same  would  be. 
Howard  is  insolvent,  and  is  unable  to  re- 
spond in  an  amount  sufQcIent  to  meet  the 
payments  due  on  the  property  traded  to  peti- 
tioners. The  exchange  proposed  has  not  ben- 
efited petitioners,  so  as  to  meet  the  require- 
ments of  the  order  antborialng  tbe  sale  of 
the  homestead  property,  In  that  the  property 
now  stands  merely  as  security  for  the  pur- 
chase money  of  other  property.  Riley  waS' 
not  an  Innocent  party  in  taking  the  mort- 
gage on  the  homestead  property,  because  he 
knew  that  Howard  had  defaulted  in  his  pay- 
ments, and  was  fully  aware  of  the  transac- 
tions between  Howard  and  petitioners.  At 
the  time  of  the  exchange,  they  rented  to  How- 
ard the  property  traded  for,  and  be  is  in- 
debted to  them  $200,  which  he  refuses  to  pay. 
The  property  has  been  bid  In  by  the  county 
at  a  sale  under  an  execution  for  taxes  due 
by  him  thereon  for  the  year  1893,  and  be  has 
not  redeemed  it,  and  the  taxes  for  1894  are 
due.  Petitioners  Iiave  demanded  of  blm  a 
cancellation  of  their  deed  to  him,  and  have 
tendered  cancellation  of  the  mortgage  given 
them,  as  well  as  a  reassignment  of  the  bond 
tor  titles,  to  all  of  which  he  refuses  to  agree. 
They  prayed  for  cancellation  of  the  deed  to 
Howard,  as  well  as  all  other  papers  which 
might  cause  a  cloud  oa  the  title  or  hinder  a 
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■ale  being  made  aa  proyided  In  the  order  of 
the  superior  court,  and  for  general  relief. 
By  amendment,  It  waa  alleged  that  Blley  waa 
Informed  of  the  esdumge  and  the  eonslderar 
tlon  moving  petitionerB  to  make  the  trade, 
and  that  he  has  adopted  the  frand  practiced 
by  Howard  so  aa  to  benefit  himself  by  ob- 
taining the  mortgage  on  the  homestead  prop- 
erty. Petitlonera  were  induced  to  make  the 
deed  to  Howard  on  the  promises  made  that 
a  first  mortgage  was  to  be  executed  to  them 
aa  security,  of  which  promises  Blley  knew 
when  the  deed  was  executed.  Petitlonera 
accepted  the  mortgage  with  the  statement  in 
it  that  it  waa  a  second  mortgage  to  one  given 
to  Riley  in  Ignorance  of  the  fact  that  there 
was  such  a  stipulation  in  it,  and  relied  en- 
tirely upon  the  representations  of  the  parties 
aa  to  what  the  paper  contained,  believing  that 
they  were  receiving  at  the  time  a  first  mort- 
gage on  the  property.  They  prayed  that  the 
mortgage  to  Riley  be  canceled.  By  further 
amendment,  it  waa  alleged  that  the  mort- 
gages to  petitioners  and  Riley  and  the  deed 
from  petitioners  to  Howard,  although  they 
bear  dlfterent  dates,  were  executed  and  de- 
livered on  the  same  day,  and  petitioners  were 
Ignorant' that  the  papera  were  dated  at  dif- 
ferent tlmea.  Howard  and  Riley  both  knew 
of  the  existence  of  the  homestead  estate,  and 
that  petitioners  were  selling  the  same  under 
an  order  of  the  superior  coorL  The  dating 
of  the  papera  at  different  times  waa  a  scheme^ 
on  the  part  of  Howard  and  Riley  to  appro- 
priate petitlonera'  property  to  the  payment  of 
Howard's  debt.  They  prayed  that  the  deed 
made  by  them  to  Howard  and  the  mortgage 
made  by  Howard  to  Riley  be  cancded;  and 
If,  for  any  reason,  the  deed  made  by  peti- 
tlonera to  Howard  could  not  be  set  aside, 
that  the  mortgage  from  Howard  to  peUtionen 
be  held  to  be  a  superior  lien  to  that  of  Biley's 
mortgage;  and  that,  if  it  could  be  done,  the 
mwtgage  of  Howard  to  petitlonera  be  foi»- 
closed  for  the  principal  and  Interest  due  there- 
on, and  the  property  sold,  and  the  proceeds 
applied  to  petitlonera'  debt,  to  the  excldalon 
of  all  other  liens  or  creditora  of  Howard. 
Petitlonera  offer  to  deliver  up  to  Howard  his 
bond  for  titles,  and  cancel  the  transfer  to 
them  of  the  West  End  property;  or  if  Howard 
will  execute  and  deliver  to  them  a  good  and 
Indefeasible  title  to  the  West  Bnd  property, 
free  of  Hens,  they  are  willing  to  execute  and 
deliver  to  him  a  title  to  the  property  which 
is  the  subject-matter  of  this  litigation.  By 
further  amendment,  it  waa  alleged  that  Blley 
and  Howard  made  an  arrangement  between 
themselves  to  secure  from  petitlonera  a  deed 
to  the  homestead  property,  so  that  Howard 
could  mortgage  the  property  to  Riley.  Peti- 
tlonera were  Ignorant  of  this  arrangement, 
and,  at  the  request  of  Howard,  they  went  to 
his  attorney's  office,  and  there  the  papera  were 
prepared,  the  deed  being  prepared  by  How- 
ard's attorney.  They  had  the  utmost  confi- 
dence In  the  honesty  and  Integrity  of  How* 
aid,  and  relied  on  him  and  his  attorney  to 


fix  the  papera  correctly;  and  tt  waa  not  nntU 
afterwards  that  they  learned  that  Blley  bad 
a  mortgage  purporting  to  be  a  superior  Uen 
upon  the  property.  Petitioner  J.  A.  Casey, 
on  account  of  old  age  and  Infirmity,  and  peti- 
tioner Mary  B.  Casey,  on  account  of  Illit- 
eracy, did  not  discover  the  danse  in  the  mort- 
gage making  Riley's  mortgage  superior  In 
dignity  to  theirs.  The  deed  from  petitioners 
was  dated  one  day,  the  mortgage  from  Sow- 
ard  to  Riley  one  day  later,  and  the  mortgage 
to  petitlonera  stiU  a  day  later;  but  all  were 
executed  at  the  same  place  and  at  the  same 
time,  and  were  a  part  of  a  fraudulent  sdieme 
on  the  part  of  Howard  and  Riley  to  deprive 
petitlonera  of  their  homestead  property.  The 
defendants  filed  a  general  demurrer  to  the 
petition,  and  the  court  sustained  the  demur- 
rer, and  dismissed  the  case.  Plaintiffs  ex- 
cepted. 

We  have  endeavored  to  give  as  plainly  a* 
possible  the  substance  of  the  allegations  in 
the  i)etltlon.  On  account  of  the  Informal  way 
In  which  the  original  petition  was  drawn, 
and  the  numerous  amendments  which  were 
offered  and  allowed  from  time  to  time  dur- 
ing the  progress  of  the  case,  there  Is  much 
confusion  about  the  case.  While  we  do  not 
think  that  the  case  is  presented  in  that  clear 
and  logical  way  which  good  pleading  re- 
quires, still,  upon  a  careful  examination  of 
the  petition  and  the  various  amendments, 
we  have  come  to  the  conclusion  that  the  alle- 
gations of  fraud  were  su^dent  to  require  an 
answer.  The  substance  of  the  allegations 
make  a  case  against  the  defendants,  and  the 
truth  of  these  allegations  is  admitted  by  the 
demnrrer.  The  plaintiffs,  two  old  people.  In- 
firm and  flllterate,  have  aa  their  only  prop- 
erty a  lot  of  land  set  apart  to  them  under 
the  homestead  laws  of  the  state.  For  some 
reason  this  property  Is  not  desirable  for  their 
use.  An  application  is  made  to  the  superior 
oonrt  for  an  order  to  sen,  In  order  that  the 
proceeds  may  be  Invested  In  other  property 
more  appropriate  to  their  necessities.  An 
exchange  of  part  of  the  homestead  property 
is  made  for  a  dty  lot  the  person  with  whom 
the  exchange  Is  made  being  Indebted  for  a 
part  of  the  purchaae  money,  and  not  having 
any  titie  to  the  property.  BepresentaUona 
are  made  that  this  debt  Is  being  discharged, 
which  are  not  true,  the  amount  due  upon  the 
property  which  is  exchanged  Increasing  from 
day  to  day,  by  accumulation  of  Interest  By 
a  scheme  concocted  by  the  person  with  whom 
the  exchange  cC  the  property  was  made  and 
the  holder  of  the  piurcbase-money  debt  the 
old  people  are  carried  Into  the  office  of  an  at- 
torney, representing  not  them,  but  the  other 
parties  to  the  transaction,  where  a  deed  to 
the  homestead  property  is  executed  to  one  of 
the  parties,  who  Immediately  executes  a 
mortgage  to  the  other,  giving  to  the  old  peo- 
ple a  second  mortgage  upon  the  property 
which  they  had  sold.  The  papera  are  exe- 
cuted on  the  same  day  and  at  the  same  time, 
but  falsely  dated,  for  the  purpose  ot  cover- 
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lug  nm  as  far  as  possible,  the  transaction 
<da!med  to  be  fraudulent  The  allegations 
MX*  that  this  whole  plan  originated  with  the 
two  persons  with  whom  the  old  people  were 
dealing,  for  the  sole  purpose  of  so  arranging 
It  that  their  homestead  property  would  be 
tLbsorbed,  as  well  as  the  property  which  had 
been  exchanged  to  them,  In  order  that  a  debt 
owing  by  one  of  them  to  the  other  could  be 
satisfied.  The  averments  are  clear  and  defi- 
nite that  both  of  the  parties  to  this  schemft 
bad  full  notice  ot  the  fact  that  the  home- 
stead had  been  set  apart,  and  that  a  sale  was 
being  made,  under  an  order  of  the  judge  of 
the  superior  court,  for  relDTestment  only.  We 
baye  no  hesitancy  In  holding  that,  under  the 
facts  alleged,  a  case  has  been  made  out  which 
entitles  the  plaintiffs  to  be  heard  before  a 
jury.  If  their  allegations  can  be  sustained, 
appropriate  relief  should  be  grranted  them 
by  the  superior  court,  In  the  exercise  of  Its 
equity  powers.  The  court  erred  In  sustain- 
ing the  demurrer.  Judgment  reversed.  All 
the  justices  concurring. 
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GRANT  T.  OAMP,  Superintendent,  et  sL 
(Supreme  Court  of  Georgia.    July  27,  1888.) 
ConsTiTDTioiiAi.    Law — Citt    Ooukts — CannxAL 
JumiSDionoN— TiTLB  OT  Aor. 
Since  the  adoption  of  the  present  constitu- 
tion of  this  state,  the  legislature  cannot  confer 
Jnrlsdlction  over  crimes  against  the  state  up- 
on a  court  created  for  the  trial  of  municipal 
offenses.    Hspedally  is  this  true  where  the  at- 
tempt to  confer  snch  jnrisdiction  is  in  an  act 
amending   the  diarter   of  the   city   so  as   to 
create  the  municipal  court,  and  there  is  noth- 
ing In  the  title  of  the  act  to  indicate  the  legis- 
lative purpose  to  create  a  court  for  the  tnal 
of  offenses  against  the  estate. 

(Syllabus  by  the  Court) 

Error  from  dty  court  of  GrlflSn;  B.  W. 
Beck,  Judge. 

Application  by  Thomas  Grant  for  a  writ 
of  habeas  corpus  against  J.  J.  Oamp,  super- 
intendent and  others.  From  a  judgment  de- 
nying the  writ  petitioner  brings  error.  Be> 
versed. 

Thomas  N.  Thurman  and  Thomas  B.  Pat- 
terson, for  plaintiff  in  error.  O.  H.  P.  81a- 
ton  and  W.  H.  Beck,  for  defmdants  In  error. 

SIMMONS,  O.  J.  In  the  year  1880  the 
legislature  of  this  state  passed  an  act  "to 
amend  the  charter  of  the  city  of  Griffin,  so 
as  to  authorize  the  establishment  of  a  city 
court  In  said  city,  to  define  the  jurlsdlctloQ 
of  the  same,  and  for  other  purposes."  Laws 
1880-81,  p.  375.  In  1897  the  name  of  this 
court  was  changed  to  that  of  the  "Criminal 
Court  of  Griffin."  Jurisdiction  was  given  to 
said  court  over  all  violations  of  the  ordi- 
nances of  the  city  of  Grlfiln,  and  all  the 
powers  conferred  by  the  charter  upon  the 
mayor,  as  police  jndge,  or  upon  the  police 
conrt  of  the  city,  were  vested  In  and  dele- 
gated to  this  court  It  was  also  provided 
that  In  case  of  the  sickness,  absence,  or  dis- 


qualification of  the  judge,  the  mayor  might 
preside  In  this  court  for  the  purpose  of  try- 
ing municipal  ofFenses.  The  act  also  made 
it  "the  duty  of  said  city  jndge,  without  ad- 
ditional compensation,  to  act  as  city  attor- 
ney and  counsel,  for  the  mayor  and  council 
of  said  city,  in  all  the  courts  of  this  state, 
except  said  city  court  and,  as  said  attorney, 
he  shall  perform  such  other  duties  as  the 
mayor  and  council  may  direct"  It  also  pro- 
vided that  the  clerk  of  the  mayor  and  coun- 
cil should  be  ex  officio  derk  of  the  city  court 
and  required  him  to  perform  such  duties  and 
receive  such  compensation  as  the  mayor  and 
conndl  might  direct  The  marshal  and 
policemen  of  the  dty  were  made  officers  of 
the  court  and  were  required  to  execute  all 
process  Issuing  therefrom.  The  court  was 
given  jurisdiction  over  "offenses  against  the 
criminal  laws  of  this  state,  when  the  ofFenses 
are  committed  within  the  limits  of  said  dty; 
simple  larceny  and  larceny  from  the  house, 
where  the  property  does  not  exceed  fifty  dol- 
lars In  value;  assault  and  battery,  vagrancy, 
riots,  and  carrying  concealed  weapons."  The 
act  provided  that  the  judge  should  be  dected 
by  the  mayor  and  council,  and  commission- 
ed by  the  governor.  All  fines  collected  were 
to  be  paid  over  to  the  treasurer  of  the  city, 
to  be  used  and  appropriated  as  fibe  mayor 
and  council  should  direct  Reading  this  act 
In  connection  with  Its  title,  It  Is  apparent  that 
the  legislature  intended  to  establish  only  a 
municipal  conrt  for  the  dty  of  Griffin.  The 
requirements  that  the  judge  should  be  elected 
by  the  mayor  and  council,  that  he  should 
act  as  city  attorney,  that  the  clerk  of  the 
city  council  should  be  clerk  of  the  court  and 
that  the  marshal  and  policemen  of  the  dty 
should  be  officers  of  the  court  and  execute 
Its  process,  show  dearly  to  our  minds  that 
the  legislature  Intended  this  as  a  municipal, 
and  not  as  a  state,  court  Intending  simply 
to  create  a  municipal  court,  could  the  legis- 
lature, under  the  constitution  of  this  state, 
confer  upon  such  court  jurisdiction  over  mis- 
demeanors committed  in  violation  of  state 
laws,  and  the  trial  of  which  belong  exclu- 
sively to  state  courts?  At  the  thne  of  the  pass- 
age of  this  act  the  present  constitution  (that 
of  1877)  was  In  force.  Among  the  provisions 
of  that  instrument  Is  one  that  "laws  of  a 
general  nature  shall  have  uniform  operation 
throughout  the  state,  and  no  special  law 
shall  be  enacted  In  any  case  for  which  pro- 
vision has  been  made  by  an  existing  general 
law."  Const  art  1,  |  5732;  Civ.  Code,  i 
5732.  At  the  time  of  the  passage  of  the 
act  creating  the  dty  court  there  was  also 
In  force  a  general  law  conferring  ui>on  state 
courts  jurisdiction  to  try  all  offenses  against 
the  state.  This  being  true,  the  legislature 
could  not  by  amending  the  charter  of  a  dty, 
take  away  the  jurisdiction  of  the  state  courts 
over  misdemeanors  committed  in  the  dty  of 
Griffin,  and  confer  It  upon  a  municipal  or 
police  court  It  will  be  observed  from  read- 
ing the  act  that  Jurisdiction  is  not  extended 
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to  cases  of  misdemeanor  committed  beyond 
the  limits  of  the  city  of  Orlffin,  but  Is  con- 
fined to  offenses  committed  within  the  cor- 
porate limits.  We  think  that  the  legislature 
had  no  power,  under  the  constitution,  to  so 
amend  the  charter  of  a  city  as  to  create  a 
special  court,  and  confer  upon  It  Jurisdiction 
to  try  offenses  against  the  laws  of  the  state. 
This  Is  esi>eclaUy  true  In  the  present  case, 
because  the  title  to  the  act  gives  no  Intima- 
tion of  any  Intention  on  the  part  of  the 
draftsman  or  of  the  legislature  to  confer 
such  jurisdiction  upon  this  court  It  Is  true 
the  title  showed  an  Intention  to  create  the 
city  court  of  Orlffln,  and  that  the  legislature 
Is  given  iwwer,  under  the  constitution,  to  es- 
tablish city  courts;  but,  when  the  legislature 
does  establish  city  courts,  they  must  be  of 
the  natnre  of  those  specified  In  the  constitu- 
tion, to  wit,  the  city  courts  of  Savannah  and 
Atlanta.  When  courts  such  as  those  are  es- 
tablished, they  become  state  courts,  and  have 
Jurisdiction  all  over  the  county,  and  of  all 
cases,  dvll  and  criminal,  which  la  not  vested 
by  the  constitution  exclusively  In  other 
courts.  It  la  also  true  that  under  the  con- 
stitution the  legislature  has  irawer  to  estab- 
lish other  courts  than  those  mentioned  In  the 
constitution,  denominate  them  "city  courts," 
"county  courts,"  "district  courts,"  or  by  any 
other  name  they  may  deem  proper,  and  give 
them  Jurisdiction  over  state  offenses.  But, 
when  so  established,  these  are  state  courts; 
and  we  think  that  the  legislature  has  no 
power  to  establish  a  hybrid  court  like  the 
one  now  under  consideration,  the  Intention 
being  to  establish  a  municipal  or  police  court, 
and  make  It  subordinate  to  the  will  of  the 
municipal  anthorltleB,  and  at  the  same  time 
to  confer  upon  It  Jurisdiction  to  try  offenses 
against  the  state,  when  committed  within 
the  llmlte  of  the  corporation.  That  portion 
of  the  act  which  gives  Jurisdiction  over  stete 
offenses  committed  In  the  city  Is  therefore 
unconstitutional,  and  the  Judgment  rendered 
In  that  court,  and  here  complained  of,  was 
void.  It  follows  that  the  Judge  below  erred 
In  refusing  to  discharge  the  prisoner  upon 
the  writ  of  habeas  corpus.  Upon  the  ques- 
tion of  the  power  of  the  legislature  to  confer 
Jurisdiction  of  state  offenses  upon  municipal 
courts,  see  the  case  of  Aycock  v.  Town  of 
Rutledge  (present  term)  80  S.  B.  815,  and 
authorities  cited.  Judgment  reversed.  All 
the  Justices  concurring. 

(lOS  Qtu  209) 

KIDD  et  al.  v.  HUFF. 

(Supreme  Court  of  Georgia.    July  25,  189a) 

Jddombiit  bt  CoNSBMT—CoNTaAOTS— Fraud— Bv- 

iDBNOB— Instructions— Ezbcutors—Claihs 

— ATT0R!tBT8  AT  LaW. 

1.  While  what  purports  to  be  a  consent  ver- 
dict and  decree  may  fail  to  operate  as  a  Judg- 
ment binding  upon  the  parties,  on  account  of 
want  of  Jurisdiction  in  the  court  or  other  valid 
reason,'  still,  if  the  terms  of  the  same  were, 
upon  sufficient  consideration,  agreed  to  by  the 
parties,  with  a  full  knowledge  of  its  contents. 


or  If  It  was  oarried  into  effect,  and  a  fund 
thus  arising;  was  distributed  among  the  par- 
ties, who  received  their  shares  I>eing  cognizant 
of  all  the  facts,  the  same  might  l>e  pleaded  in 
bar  of  the  rights  of  the  parties  assenting  to  or 
ratifying  the  agreement  contained  therein. 

(a)  Whether,  on  appeal  in  the  superior  eooit 
from  the  judgment  of  the  court  of  ordinary  on 
an  issne  of  devisavlt  vei  non.  the  pleadings  can 
be  amended,  and  a  decree  rendered  declaring 
an  intestacy  and  providing  for  a  complete  ad- 
ministration of  the  estate.  Is  a  question  not 
made  in  the  present  record.  What  purported 
to  be  a  verdict  and  decree,  which  was  the  snb- 
Ject-matter  of  defendant's  plea  In  the  present 
case,  was  not  set  up  as  a  Judgment  conclusiTC 
upon  the  parties,  but  only  as  an  agreement 
which  had  been  assented  to  by  them. 

2.  A  written  instrument,  although  not  sign- 
ed, will,  if  orally  assented  to  by  the  parties, 
constitute  the  agreement  Such  instrument 
however,  will  not  be  admissible  in  evidence  un- 
til it  is  shown  prima  facie  that  the  terms  were 
assented  to.  It  therefore  follows  that  a  writ- 
ing purporting  to  be  a  verdict  and  decree, 
pleaded  only  as  an  agreement  between  the  par- 
ties, which  was  signed  by  no  one  other  usa 
a  person  siting  as  foreman  of  a  Jury  and 
another  signmg  as  presiding  judge,  was  not  ad- 
missible In  evidence  until  It  was  shown  prima 
facie  that  the  parties  sought  to  be  bound  there- 
by sBsented  to  ite  tMms. 

8.  In  a  suit  by  legatees  against  the  executor 
of  a  will  for  an  accounting  and  payment  of 
their  legacies,  where  what  porporto  to  be  a  ver- 
dict and  decree,  declaring  an  Intestacy,  and 
providing  tor  an  administration  of  the  estate 
and  the  payment  of  a  large  amount  to  the  ex- 
ecutor as  a  claim  superior  to  the  claims  of 
plaintiffs.  Is  pleaded  as  an  agreement  by  which 
the  plaintiffs  had  surrenderad  their  claims  as 
legatees,  and  the  didm  of  the  executor  on  such 
paper  is  attacked  as  fraudulent,  evidence  show- 
ing that  the  executor  was  appointed  trustee 
of  the  testator  during  his  IIfetim&  and  that  his 
claim,  which  is  recognized  in.  the  agreement 
as  a  claim  superior  to  the  claims  of  plaintiffs, 
grew  out  of  services  claimed  to  have  I>een 
rendered  as  such  trustee,  and  tliat  extra  com- 
pensation had  been  allowed  by  the  ordinary 
for  services  of  like  character,  and  that  no  part 
of  such  claim  had  ever  been  paid,  was  admissi- 
ble as  circumstances  tending  to  throw  light 
npcm  the  bona  fides  of  the  executor;  and  tms, 
too,  although  the  appointment  as  trustee  and 
the  order  allowing  extra  compensation  may 
have  l>een  void. 

4.  In  such  a  suit  evidence  that  some  of  the 
heirs  at  law  of  the  testator  did  not  assent  to 
the  agr^ment  pleaded  by  the  defendant  in  bar 
of  the  suit  was  admissible,  as  liearing  on  the 
question  of  fraud. 

6.  In  the  trial  of  a  case  of  the  character 
above  referred  to,  it  was  error  to  charge  tbt 
law  relating  to  the  authority  of  attorneys  at 
law  to  bind  their  cllente  in  cases  represented 
by  them  pending  in  a  court  of  competent  Jn- 
risdiction. 

6.  It  was  error,  after  charging  as  follows: 
"Neither  an  attorney  nor  other  agent  can  rep- 
resent two  persons  having  oonfllcting  interesta, 
and  an  agreement  made  by  a  person  having 
such  double  interest  is  not  binding," — to  add: 
"This  is  not  true  with  this  issue  in  question; 
that  is,  where  one  acts  in  a  representative  ca- 
pacity and  the  other  in  an  Individual  capacity. 
This  is  not  applicable  where  one  acts  for  both 
parties  in  a  representative  capacity." 

7.  The  Judge  having  charged  uie  Jury  tiie 
general  principles  in  reference  to  fraud,  if  ad- 
ditional instructions  on  the  subject  would  hare 
heen  pertinent  or  appropriate,  they  should 
have  been  specially  requested. 

(Syllabus  by  the  Court) 

Error  from  superior  court  Ogletliorpe  osoa 
ty;  S.  Reese.  Judge. 
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Action  by  John  KIdd,  administrator,  and 
others,  against  B.  W.  Huff,  executor.  There 
»  MS  a  Judgment  for  defendant,  and  plaintiffs 
iTlng  errw.    Reversed. 

H.  T.  Lewis  and  Saml.  H.  Sibley,  for  plain- 
tiffs in  error.  John  J.  Strickland  and  Wm. 
M.  Howard,  for  defendant  In  error. 

SIMMONS,  a  J.  1.  It  appears  from  the 
record  that  James  M.  Hnff  died  in  1890,  leav- 
ing a  will.  Specific  legacies  were  bequeath- 
ed to  fonr  persons  named.  R.  W.  HuS  was 
appointed  executor,  and  qualified  as  such. 
The  will  was  offered  for  probate,  when  it 
seems  a  caveat  was  filed  by  heirs  of  the  tes- 
tator. The  will  was,  however,  admitted  to 
record,  and  an  appeal  was  taken  to  the  su- 
perior court  In  that  court  the  appeal  was, 
by  some  means,  converted  into  an  equitable 
proceeding,  and  an  alleged  consent  verdict 
and  decree  were  had,  by  which  It  was  provid- 
ed that  the  will  be  set  aside;  that  the  land 
be  sold;  that  out  of  the  proceeds  thereof  the 
attorneys  be  paid  ^400,  the  executor  $2,550 
as  for  services  rendered  the  testator  in  his 
lifetime,  as  will  be  hereafter  more  fully  stat- 
ed; and  that  the  legatee  given  $1,000  by  the 
will  be  paid  $333.33,  and  the  others  reduced 
in  like  proportion.  These  legatees  subse- 
quently filed  their  equitable  petition  for  an 
accounting  and  settlement  with  Hnff,  the 
executor,  setting  out  the  specific  legacies  they 
were  to  receive  under  the  will,  and  averring 
that  they  had  never  received  the  same.  The 
executor.  In  his  answer,  set  up  the  verdict 
and  decree  above  mentioned,  and  alleged  that 
the  plaintiffs  were  present,  and  agreed  to  the 
terms  of  the  settlement  therein  made;  that 
the  land  had  been  sold  under  the  decree,  but 
did  not  bring  enough,  after  paying  the  attor- 
neys and  the  execotor,  to  pay  the  legatees 
the  full  amount  named  In  the  decree;  that 
two  of  the  legatees  had  accepted  and  receipt- 
ed for  the  amounts  which  he  had  paid  them; 
and  that  he  had  tendered  to  the  other  two 
the  amounts  coming  to  them,  and  that  they 
bad  refnsed  to  receive  them.  To  this  plea 
the  plaintiffs  filed  a  demurrer,  on  the  ground 
that  the  plea  was  Insufficient  in  law.  The 
court  overruled  the  demurrer,  and  plaintiffs 
excepted. 

It  waa  contended  here  by  coonsel  for  the 
executor  that  this  verdict  and  decree  was 
valid  against  the  plalntiffB,  and  that  by  the 
decree,  all  of  their  rights  had  been  settled, 
and  they  bound  thereby.  It  seems,  however, 
that  In  the  trial  below  the  judge  ruled  that 
the  verdict  and  decree  was  not  valid  and 
binding  on  the  plataitiffa  as  a  judgment,  but 
he  allowed  the  plea  to  stand  as  setting  up  an 
agreement  or  compromise  between  the  par- 
ties litigant  Taking  this  view  of  It,  he  ovei^ 
ruled  the  demurrer  to  the  plea.  The  ruling 
of  the  judge  that  the  decree  was  not  binding 
as  a  judgment  upon  the  plaintiffs  was  not 
excepted  to  by  defendant,  and  we  are  there- 
fore not  called  upon  to  decide  its  correctness. 


The  only  question  necessary  to  decide  on  this 
particular  part  of  the  case  is  whether  the  ex- 
ecutor could  plead  the  verdict  and  decree  as 
an  agreement  assented  to  by  the  plaintiffs. 
We  think  that  as  the  plea  set  out  that  these 
plaintiffs  were  present,  and,  for  a  sufficient 
consideration,  agreed  to  the  terms  of  the  ver- 
dict and  decree  with  a  full  knowledge  of 
those  terms,  and  that  the  ag^reement  was  car- 
ried out  by  a  sale  of  the  land  and  a  division 
of  the  proceeds  among  those  entitled  thereto, 
it  was  a  good  plea,  as  against  the  plaintiffs. 
It  alleges  that  they  were  present  knew  all 
the  terms  of  the  settlement  and  agreed  tliat 
the  verdict  and  decree  might  be  taken.  While 
it  is  true  the  verdict  was  not  signed  by  them, 
nor  by  their  counsel,  yet  if  they  had  full 
knowledge  of  all  the  facts,  and  agreed  that 
it  should  be  signed  by  the  foreman  of  a  jury 
and  a  decree  entered  by  the  judge,  we  do  not 
see  why  they  should  not  be  bound  thefreby. 
As  an  agreement  it  derived  no  force  from 
the  signature  of  the  foreman  of  the  jury  or 
of  the  presiding  judge,  but,  if  assented  to,  it 
was  good  as  an  agreement  without  signature. 
"If  the  terms  of  an  agreement  be  put  into 
writing,  and  the  writing  be  accepted  by  the 
parties  as  their  agreement,  though  their  as- 
sent be  not  evidenced  by  signature,  neverthe- 
less the  agreement  is  a  written  agreement 
and  is  subject  to  the  rules  of  evidence  affect- 
ing written  agreements."  Leake,  Cont  184; 
Blsh.  Cont  i  342,  and  cases  cited.  "A  writ- 
ten instrument  although  not  signed  by  the 
parties,  will,  if  orally  assented  to  by  them, 
constitute  the  agreement  between  them." 
Dutch  V.  Mead,  36  N.  T.  Super.  Ct  427;  Far- 
mer V.  Gregory,  78  Ky.  475;  Bacon  v.  Dan- 
iels, 37  Ohio  St  279.  The  plea  set  up  a  valid 
agreement  and  the  judge  did  not  err  in  over* 
ruling  the  demurrer  thereto. 

2.  The  trial  proceeding,  the  plaintiffs,  in  an 
amendment  to  their  petition,  by  way  of  re- 
ply to  the  answer  and  plea  of  defendant,  de- 
nied all  knowledge  of  the  agreement  above 
alluded  to,  denied  being  present  at  the  time 
it  was  made,  denied  that  they  or  any  of  them 
had  authorized  the  executor  or  their  counsel 
or  any  one  else  to  enter  into  such  an  agree- 
ment on  their  behalf,  and  denied  any  ratifica- 
tion by  them  of  the  agreement  When,  there- 
fore, this  verdict  and  decree  was  offered  in 
evidence  by  the  defendant,  it  was  objected  to 
because  the  defendant  hail  not  at  that  time 
proved,  or  attempted  to  prove,  that  the  plain- 
tiffs had  assented  to  it  The  court  overruled 
the  objection,  and  admitted  the  verdict  and 
decree  in  evidence.  This  ruling  is  made  one 
of  the  grounds  of  the  motion  for  new  trial 
filed  by  the  plaintiffs,  after  verdict  against 
them,  and  overruled  by  the  trial  judge.  As 
before  remarked,  this  agreement  waa  not 
signed  by  these  plaintiffs  nor  by  their  coun- 
sel. It  was  signed  by  no  one  except  a  per- 
son signing  the  verdict  as  foreman  of  a  jury, 
and  a  judge  signing  the  decree  as  trial  judge. 
Treating  it,  not  as  a  binding  Judgment,  but 
simply  aa  an  agreement  at  the  parties,  ths 
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signatures  It  bore  were  of  no  effect  When, 
therefore,  the  plaintiffs,  by  their  amendment, 
denied  making  or  agreeing  to  It,  It  became 
necessary  for  the  defendant  to  establish 
plaintiffs'  assent  to  It  before  It  could  be  put 
In.  evidence  as  their  agreement  It  would 
aot  have  been  necessary  for  the  defendant, 
before  Introducing  It  to  prove  conclusively 
that  plaintiffs  gave  their  assent  to  the  agree- 
ment hut  It  was  necessary  for  the  defendant, 
as  a  foundation  for  Its  Introduction,  to  make 
at  least  a  prima  facie  showing  that  they  had 
assented.  If  the  names  of  the  plaintiffs  had 
been  signed  to  the  paper,  and  they  had  plead- 
ed non  est  factum.  It  would  have  been  neces- 
sary, before  the  paper  could  Iiave  been  Intro- 
duced in  evidence,  to  make  to  the  Judge 
prima  facie  proof  of  the  signing  by  the  plain- 
tiffs. There  is  much  more  reason,  when  the 
paper  to  not  signed,  to  require  the  same  cluuv 
acter  of  proof.  When  one  party  seeks  to  bind 
another  by  an  unsigned  written  instrmnent, 
It  is  incumbent  upon  him  to  show  prima 
facie  the  assent  of  the  other  to  its  terms  be- 
fore he  can  introduce  it  in  evidence  against 
him.  The  trial  judge  erred,  in  the  present 
case,  in  overruling  plaintiffs'  objection  to  the 
introduction  of  the  verdict  and  decree. 

S.  It  seems  that  the  executor,  before  fhe 
death  of  the  testator,  had  been  appointed  by 
the  Judge  of  the  superior  court  trustee  of  the 
testator.  In  bis  character  aa  trustee,  he 
went  before  the  ordinary  of  the  county,  and 
had  the  ordinary  pass  an  order  allowing  him 
$300  per  annum  as  extra  compensation  for 
his  services  in  managing  the  estate  of  the 
testator.  It  appears  that  In  his  application 
to  the  ordinary  he  applied  for  additional 
compensation  for  future  years  as  well  as 
past  u>d  that  the  order  allowing  extra  com- 
pensation Induded  both  the  future  and  the 
past  This  extra  compensation  eonstitnted 
a  large  portion  of  the  amount  allowed  the 
executor  in  the  alleged  consent  verdict  and 
decree,  and  in  the  trial  of  the  case  it  was  set 
np  as  a  claim  preferred  to  that  of  the  plain- 
tiffs, the  legatees.  The  latter  contended  that 
the  claim  was  fraudulent  On  this  state  of 
facts,  the  executor  was  allowed  by  the  court 
over  objection  of  plaintiffs'  counsel,  to  intro- 
duce in  evidence  his  application  to  the  ordi- 
nary, and  the  ordinary's  order  allowing  extra 
compensation.  He  was  also  allowed,  over 
objection,  to  Introduce  the  order  of  the  Judge 
of  the  superior  court  appointing  him  trustee 
of  the  testator.  The  objections  to  the  latter 
order  were  that  It  was  "irrelevant  and  hurt- 
ful, and  void  for  a  want  of  Jurisdiction."  As 
the  deed  under  which  the  testator  derived 
the  property  did  not  require  the  appoint- 
ment of  a  trustee,  there  was  no  necessity  for 
one,  and,  under  the  law,  the  trust  was  exe- 
cuted, and  the  Judge  had  no  authority  to  ap- 
point a  tmstee.  The  objection  to  the  Intro- 
duction of  the  order  of  the  ordinary  was 
that  the  appointment  of  the  trustee  being 
void,  the  ordinary  had  no  power  to  grrant  him 
extra   compensation,   and   certainly   had   bo 


power  to  grant  extra  compensation  for  serr- 
ices  yet  to  be  rendered.  It  is  mmecessary, 
in  the  view  we  take  of  the  case,  to  decide  the 
legality  of  either  of  these  orders,  except  to 
say  that  the  ordinary  certainly  had  no  power 
to  grant  extra  compensation  for  services  to 
be  rendered  in  the  future.  Be  this  as  it  may. 
If  Huff  was  appointed  trustee,  and  bona  fide 
performed  the  services  of  a  trustee,  and  in 
good  faith  applied  to  the  ordinary  for  extra 
compensation,  this  evidence  was  competent 
and  admissible  as  a  circumstance  tending  to 
show  that  his  claim  was  not  fraudulent  or 
trumped  up,  after  the  testatcM's  death,  for.  the 
purpose  of  obtaining  a  large  proportion  of 
the  estate.  If  he  acted  in  good  faith,  and 
performed  valuable  services,  both  of  these 
orders,  though  void,  tend  to  show  that  he  is 
claiming  compensation  for  those  services  in 
good  faith.  We  think  that  these  Judgments 
were  not  conclusive  upon  the  plaintiffs,  either 
as  showing  that  the  services  were  performed 
by  Huff,  or  as  establishing  the  value  of  the 
services.  They  were  admissible  simply  as 
circumstances  tending  to  show  Huffs  good 
faith. 

4.  The  plaintiffs  alleged  In  their  petition  that 
the  verdict  and  decree  were  obtained  by  Huff 
and  others  by  fraud  and  collusion,  and  were 
therefore  void.  To  their  petition  for  an  ac- 
counting and  settlement  Huff  replied  that  by 
reason  of  the  verdict  and  decree,  he  was  dis- 
charged as  executor,  and  that  he  had  not 
claimed  to  be  executor  since  the  rendition  of 
the  decree.  He  also  alleged,  hi  an  amendment 
to  his  answer,  that  the  heirs  at  law  had  cave- 
ated  the  will,  and  that  the  verdict  and  decree 
were  agreed  to,  so  as  to  avoid  future  liti- 
gation and  to  settle  the  entire  matter.  The 
plaintiffs  during  the  trial  offered  testimony 
to  show  that  many  of  the  heirs  at  law  of  the 
testator  did  not  know  of  or  authorise  the 
settlement  or  employ  an  attorney  to  repre- 
sent them  in  the  matter.  This  testimony 
was  rejected  by  the  court  and  to  here  assign- 
ed as  error.  On  the  issue  made  In  regard 
to  the  bona  fides  of  the  agreement  made  by 
Huff  and  the  others  who  framed  the  decree, 
we  are  Inclined  to  think  the  testimony  was 
admissible.  Fraud  is  subtle,  and  not  easy 
to  prove  in  many  cases,  and  for  thto  reason 
courts  have  been  liberal  in  allowing  any  fact 
to  be  proved  which  could  throw  ll^t  upon 
this  question.  It  to  presumable  that  all  the 
heirs  Joined  in  the  caveat  in  this  case,  be- 
cause It  seems  that  the  testator  did  not  pro- 
vide for  any  of  them  in  the  wlU,  but  gave 
the  whole  property  to  others.  If  they  were 
all  caveators,  It  was  necessary  to  have  the 
assent  of  all  of  them  In  order  to  make  the 
settlement  binding,  and  their  assent  was  as 
much  necessary  as  the  assent  of  the  plain- 
tiffs, the  legatees.  To  quiet  the  whole  mat- 
ter, it  was  necessary  that  all  Interested  In 
the  propounding  of  the  wOl  enter  Into  the 
agreement  of  settlement  If  any  of  the  heirs 
at  law  did  not  consent  they  would  not  be 
bound  unless  they  stood  by  and  by  tiieir 
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conduct  ratified  the  agreement  While  tlie 
main  question  In  Issue  was  whether  the  plain- 
tiffs assented  to  the  agreement,  we  think  the 
fact  that  others,  whose  assent  should  have 
been  obtained,  did  not  do  so,  wUl  throw  some 
light  upon  the  manner  and  the  means  nsed 
by  the  executor  In  obtaining  the  agreement 
As  be  claims  that  all  joined  In  the  agree- 
ment, if  it  were  shown  that  many  of  the 
heirs  did  not  assent  to  It,  this  would  throw 
light  upon  the  question  of  the  assent  of  the 
plaintiffs.  The  Jury  might,  from  his  failure 
to  obtain  the  assent  of  the  heirs  at  law,  infer 
that  he  also  disregarded  the  assent  of  these 
poor  and  ignorant  negroes,  the  plaintiffs. 

6.  mie  Judge  having  treated  the  verdict  and 
decree  as  not  binding  or  valid  as  a  judg- 
naent  and  it  being  then  relied  upon  simply 
as  an  agreement  of  the  parties  which  reqult^ 
ed  the  individual  assent  of  each  before  it 
would  be  binding,  it  was  error  to  charge  up- 
on the  power  and  authority  of  attomeys  at 
law  to  bind  their  dUents  in  cases  represented 
by  them,  pending  in  a  court  of  competent 
Jurisdiction.  If  the  theory  was  correct  that 
the  court  had  no  Jurisdiction  of  the  case, 
then  the  agreement  was  not  a  court  proceed- 
ing, and  the  attomesrs  would  have  no  right, 
as  attorneys  at  law,  to  bind  their  clients  by 
signing  such  an  agreement  without  the  au- 
thority to  do  so.  The  whole  theory  of  the 
defense  was  that  these  plaintiffs  were  present 
In  conrt,  and  themselves  assented  to  the 
agreement  Where  the  attorney  has  author- 
ity to  represent  his  client  and  make  settle- 
ments for  him  in  a  case  pending  in  a  court 
'  which  has  Jurisdiction  of  the  case,  we  think 
that  the  law  will  not  authorise  him  to  go 
outside  of  the  court,  and  make  an  agreement 
for  his  client  without  the  knowledge  or  con- 
sent of  the  latter.  Of  course.  If  the  client 
anthorlssed  him  to  make  such  a  settlement 
the  case  would  be  different 

e.  One  of  the  grounds  of  the  motion  for 
new  trial  complains  that  the  Judge  erred  In 
giving  the  following  charge:  "Neither  an 
attorney  nor  other  agent  can  represent  two 
persons  having  conflicting  Interests,  and  an 
agreement  made  by  a  iwrson  havhig  such 
double  Interest  is  not  binding.  This  is  not 
true  with  this  issue  in  question;  that  is, 
where  one  acts  in  a  representative  capacity 
and  the  other  in  an  individual  capacity.  This 
la  not  applicable  where  one  acts  for  both 
parties  in  a  reivesentatlve  capacity."  There 
U  no  complaint  made  of  the  first  sentence 
of  this  charge,  bot  the  error  complained  of 
is  in  the  latter  portion  of  it  This  latter  por- 
tion is  to  us  unintelligible.  We  apprehend 
that  there  must  have  been  a  mistake  In  copy- 
ing this  part  of  the  charge,  for  we  cannot 
conceive  that  our  learned  brother  bdow, 
who  Is  generally  so  clear  In  his  statements 
of  his  views  of  the  Uw,  could  have  made 
•nch  a  meaningless  addendum  to  a  correct 
principle  of  law.  Inasmuch,  however,  as 
be  has  certified  that  the  grounds  of  the  mo- 
tion axe  true,  we  muat  deal  with  this  charge 
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as  though  he  had  so  given  it,  and  must  hold 
that  it  was  erroneous. 

7.  The  Judge  charged  the  Jury  on  the  sub- 
ject of  fraud  generally,  and  no  exception  is 
taken  to  the  correctness  of  this 'portion  of 
his  cliarge.  Complaint  is  made  that  he  did 
not  charge  upon  the  subject  of  constructive 
fraud,  but  it  api)ears  that  be  was  not  re- 
quested to  do  so.  In  former  decisions  this 
court  has  held  rei)eatedly  that  where  a  judge 
CorrecOy  charges  the  general  principles  of 
law  which  control  the  case,  and  no  proper 
request  Is  made  for  more  specific  Instruction 
to  the  Jury,  the  verdict  will  not  be  set  aside 
because  of  a  failure  to  give  additional  and 
specific  instructions  upon  a  subject  already 
covered  by  the  more  general  charge  given. 
Here  the  Judge  charged  the  Jury  as  to  the 
general  principles  of  the  law  relating  to 
fraud,  and,  in  the  absence  of  any  request  to 
charge,  it  was  not  error  to  fail  to  instruct 
the  Jury  in  reference  to  constructive  fraud. 
Judgment  reversed.  All  the  justices  concnp 
ring,  except  LEWIS,  J.,  disqualified. 


(105  Ga.  BIS) 

ARM8TBONO  et  aL  v.  ALABAMA  FBRTI- 

LIZER  CO.  et  al. 
(Supreme  Court  of  Georgia.     July  27,  1898.) 
Appointment  of  Receiver. 
In  view  of  the  aile^atlons  in  the  pleadinn, 
and  the  evidence  as  it  appeared   before  the 
Judge  of  the  conrt  l)elow,   no  such   abuse  of 
discretion   in  appointing  a  receiver   hag   l>een 
shown  as  wonia  authorize  this  court  In  Inter- 
fere. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Bloyd  county; 
C.  O.  Janes,  Judge. 

Action  by  the  Alabama  Fertilizer  Company 
and  others  against  J.  W.  Armstrong,  execu- 
trix, and  others.  From  an  order  appointing 
a  receiver,  defendants  bring  error.    Affirmed. 

Dean  &  Dean,  for  plaintiffs  in  error.  Fon- 
che  ft  Fouche,  for  defendants  In  error. 

FEB  CURIAM.    Judgment 'afBrmed. 


(104  Ga.  857) 

AUGUSTA    NAT.    BANK   et    al.    v.    MER- 
CHANTS' &  MINERS'  BANK  et  al. 
(Supreme  Conrt  of  Georgia.     July  27,  1888.) 
Writ  or  Ebror— DiamssAi/— Service  on  Inter- 
ested Parties. 
Where  it  appears  from  an  Inspection  of  the 
Mil  of  exceptions  and  the  record  that  all  of  the 
parties  interested  in  sustaining  the  judgment 
of  the  court  below  have  not  been  served  with 
the   writ  of  error,   as   required    by   law.    and 
that  parties  not  served  will  be  necessarily  af- 
fected by  the  Judgment  to  be  rendered  by  this 
court  in  the  case,  the  writ  of  error  will,  on  mo- 
tion, be  dismissed. 
(Syllabus  by  the  Conrt) 

Brror  from  superior  court,  Haralson  comity; 
0.  O.  Janes,  Judge. 

Action  by  the  Merchants'  &  Miners'  Baidt 
against  the  North  Georgia  Land  ft  Manntac- 
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turlng  Oompany  and  otbers.  Judgment  for 
plaintiff,  and  the  Augusta  National  Bantc  and 
one  of  the  defendants  bring  ecior.  Via- 
missed. 

LJoyd  Thomas,  W.  P.  Boblnson,  and  Head 
&  Head,  for  plaintlfTs  In  error.  J.  M.  Mc- 
Bride,  S.  L.  Craven,  O.  B.  Hatcheson,  J.  A. 
Nores,  and  Glenn  &  Bountree,  for  defendant 
in  error. 

COBB,  J.  When  this  case  was  called,  a  mo- 
tion to  dismiss  the  writ  of  error  was  made 
on  the  ground  that  C.  W.  Fox,  W.  H.  Kim- 
ball, N.  C.  Matthews,  and  J.  B.  Knapp  were 
parties  defendant  in  the  original  petition,  and 
that  their  rights  were  passed  upon  by  the 
Judge  when  be  rendered  the  final  decree  in 
the  case;  that  they  were  each  interested  in 
sustaining  the  Judgment  of  the  court  below; 
that  their  rights  would  be  affected  by  any 
Judgment  which  might  be  rendered  by  this 
court,  and  they  were  not  parties  to  the  bill 
of  exceptions  filed,  nor  had  they  been  served 
with  the  same.  From  the  bill  of  exceptions 
and  the  record  It  appears  that  the  Merchants' 
&  Miners'  Bank  brought  an  action  against  the 
North  Georgia  Land  &  Manufacturing  Com- 
pany and  the  parties  named  above,  besides 
others,  in  which  It  was  alleged  that  the  plain- 
tiff was  trustee  under  a  mortgage  executed 
by  the  defendant  company  to  secure  certain 
bonds  which  had  been  issued  by  It,  and  that 
the  plaintiff  was  also  the  h<daer  of  certain 
of  these  bonds.  It  was  also  alleged  that 
Matthews,  Fox,  and  others  were  liable  to  ac- 
count to  the  defendant  company  for  the  sum 
of  $15,000;  that  Matthews,  KimbaU,  Fox, 
Knapp,  and  others  were  liable  for  different 
sums  misappropriated  by  them;  that  Mat- 
thews, Kimball,  Fox,  and  others  had  fraud- 
ulently conspired  to  depreciate  the  value  of 
certain  property  of  the  defendant  company; 
and  that  KimbaU  was  the  bolder  of  some  of 
the  first  mortgage  bonds,  and,  having  ob- 
tained the  same  fraudulently,  was  not  enti- 
tled to  collect  them.  The  prayer  of  the  peti- 
tion was  that  the  mortgage  be  foreclosed, 
that  a  decree  be  rendered  against  the  parties 
alleged  to  be  liable  to  the  defendant  company 
for  sums  misappropriated  by  them,  and  that 
the  proceeds  of  the  foreclosure  sale,  and 
whatever  might  be  realized  from  judgments 
rendered  against  these  parties,  be  distributed 
among  the  creditors  of  the  defendant  com- 
pany. The  case  was  referred  to  an  auditor, 
who  was  directed  to  report  the  evidence  and 
his  findings  of  law  and  fact,  the  order  of  ref- 
erence providing  that  "the  auditor  will  hear 
evidence,  decide  and  report  the  amount  of 
bonds  for  which  the  mortgage  or  trust  deed 
set  out  in  the  petition  should  be  foreclosed, 
and  he  should  determine  and  report,  so  far  as 
he  can,  the  names  of  the  owners  of  such 
bonds,  and  the  amount  owned  by  each  of  such 
persons,  and  he  shall  also  decide  and  report 
any  and  all  other  indebtedness  and  liabilities 
of  any  of  the  other  defendants  in  said  case." 
Among  the  findings  made  by  the  auditor  af- 


fecting the  parties  not  served  with  the  bin 
of  exceptions  were:  First,  that  Kimball  was 
the  original  holder  of  one  of  the  bonds  claim- 
ed by  him;  second,  tltat  two  Of  the  bonds 
claimed  by  him  were  placed  by  the  defendant 
company  to  secure  Kimball  and  one  Tamlin 
against  loss  on  a  certain  cost  bond  signed  by 
them  for  the  company;  third,  that  one  of  the 
bonds  was  placed  by  the  defendant  company 
with  the  trustee  to  secure  Kimball  in  the  pay- 
ment of  a  debt  due  him  by  the  defendant  com- 
pany for  a  stated  sum,  the  auditor  finding 
that  the  debt  dalmed  by  Khnball  was  valid 
and  impaid;  fourth,  that  the  defendant  com- 
pany was  due  Knapp  a  stated  sum  for  labor; 
fllftb,  that  Matthews,  Kimball,  Fox,  and 
Knapp  were  not  liable  for  the  sums  with 
which  they  were  charged  In  the  original  peti- 
tion. The  Augusta  National  Bank  and  oth- 
ers, who  were  Interv^ierB  In  the  case,  filed 
numerous  exceptions  to  the  auditor's  report, 
some  of  law  and  some  of  fact  One  at  the 
exceptions  of  law  was  that  the  auditor  over- 
ruled the  motion  of  Interveners  to  dismiss  the 
plaintiff's  petition  on  the  ground  that  no 
cause  of  action  was  stated.  There  was  no  ex- 
ception to  the  finding  in  favor  ot  Kimball, 
Fox,  Knapp,  and  Matthews  on  the  clainu 
made  against  them  in  the  original  bill.  There 
was  an  exception  to  the  finding  In  favor  of 
Knapp  on  his  claim  for  labor,  and  exceptions 
which  raise  questions  in  which  Kimball,  as 
a  bondholder,  is  interested.  After  the  ex- 
ceptions were  filed,  the  Judge  called  a  special 
term  of  the  court  The  Augusta  National 
Bank  and  another  bondholder  of  the  defend- 
ant appeared  at  the  special  term,  and  object- 
ed to  the  trial  of  the  case  at  that  term  on 
various  grounds,  one  of  them  being  that  there 
was  no  Jury  present,  and  that  the  case  requir- 
ed submission  to  a  Jury.  The  court  overruled 
all  of  the  objections,  and  proceeded  to  hear 
the  case.  AU  of  the  exceptions  were  dis- 
missed except  the  one  which  complained  of 
the  finding  in  favor  of  Knapp's  claim  for  la- 
bor, the  priority  of  which  was  changed  by 
consent  so  as  to  make  it  an  ordinary  unse- 
cured claim.  A  decree  was  then  rendered 
by  the  Judge  In  accordance  with  the  auditor's 
report  The  bill  of  exceptions  filed  by  the 
Augusta  National  Bank  and  another  bond- 
holder assigns  as  error  the  dismissal  of  tbe  ex- 
ceptions, and  the  refusal  to  approve  the  ex- 
ceptions of  fact  and  submit  the  matter  to  a 
Jury,  the  order  directing  a  sale  of  the  property, 
and  the  entering  of  a  decree  at  the  special 
term.  In  reply  to  the  motion  to  dismiss.  It  Is 
claimed  that  Matthews  and  Fox  are  not  nec- 
essary parties  to  the  blU  of  exceptions,  be- 
cause the  finding  of  the  auditor  was  In  their 
favor,  and  unexcepted  to,  and  their  status  in 
the  decree  rendered  was  absolutely  fixed,  and 
could  not  be  changed  by  any  Judgment  of 
this  court;  that  the  auditor  found  In  favor  of 
Knapp  on  his  claim  for  labor,  and  the  prior- 
ity thus  given  him  was  voluntarily  aban- 
doned at  the  hearing  before  the  Judge,  and 
therefore  that  he  Is  not  a  necessary  party  to 
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Hbe  bin  of  ezceptiooa.  No  reason  ia  auggested 
by  counsel  wby  Kimball  was  not  a  party  to 
the  bill  of  exceptions. 

The  above  statement  of  facts,  taken  from 
an  examination  of  the  pleadings  In  the  case, 
show  that  the  interests  of  Kimball  are  direct- 
ly involved  In  the  application  to  foreclose  the 
mortgage  which  was  given  to  secure  the 
bonds,  of  which  be  held  some  directly,  and 
was  Interested  In  others  deposited  as  collat- 
eral to  secure  debts  of  the  defendant  com- 
pany on  which  he  was  snrety.  We  do  not 
see  how  a  decision  could  be  made  In  this 
case,  either  affirming  or  reversing  the  same, 
wlthont  the  rights  of  Kimball  being  affected 
thereby.  If  a  decision  by  this  conrt  would 
affect  him,  he  Is  an  Indispensable  party,  and 
the  failure  to  make  him  a  party  to  the  bill  of 
exceptions  and  to  B»ve  him  would  be  fatal 
t*  the  writ  of  error.  As  to  Knapp  and  all 
the  other  parties  named  in  the  motion  to  dla- 
miss,  without  regard  to  the  finding  of  the  sev- 
eral claims  held  by  them,  or  asserted  against 
them,  there  is  an  exception  to  the  auditor's 
report,  and  an  assignment  of  error  in  the  bill 
of  exceptions,  in  which  every  person  involved 
in  the  case  is  directly  interested,  and  the  de- 
cision of  either  would  necessarily  affect  their 
rights. 

The  point  was  made  before  the  auditor  that 
there  was  no  cause  of  action  set  forth  in  the 
petition,  and  that  the  same  should  be  dis- 
missed for  this  reason.  The  rights  of  every 
party  to  the  case  would  be  affected  by  a  de- 
cision of  this  question.  Especially  is  this 
true  as  to  Kimball  and  Knapp,  who  have 
Judgments  rendered  in  their  favor  tor  sums 
of  money  which  was  due  by  the  defendant 
company  to  them;  and  it  is  also  true  of  Fox 
and  Matthews,  In  that  a  Judgment  was  ren- 
dered in  their  favor  on  the  daim  set  up 
against  them,  which  Judgment  as  long  as  un- 
reversed, is  a  bar  to  any  suit  against  them 
on  account  of  these  demands.  The  assign- 
ment of  error  in  the  bill  of  exceptions  that 
the  decree  could  not  properly  have  been  ren- 
dered at  the  special  term  of  the  court  is  one 
that  affects  every  party  in  the  case.  If  the 
decree  Is  void,  Kimball  and  Knapp  have  no 
Judgments  against  the  defendant  company, 
and  Fox  and  Matthews  are  liable  to  have  the 
claims  set  up  in  the  original  petition  asserted 
against  them  at  some  future  time.  On  the 
two  questions  last  dealt  with.  It  Is  evident 
that  the  presence  of  all  of  the  parties  to  the 
case  before  this  conrt  are  necessary  to  a 
proper  determination  of  the  same,  in  order 
that  those  whose  rights  will  be  affected  may 
be  bound  by  the  Judgment.  A  failure  to 
make  these  persons  parties  to  the  bill  of  ex- 
ertions, and  to  serve  them,  Is  fatal  to  the 
writ  of  error,  and  the  same  must  be  dis- 
missed. Civ.  Code,  I  6C62;  Price  v.  Lathrop, 
66  Oa.  247;  Craig  v.  Webb,  70  Ga.  188;  Knox 
r.  McCalla,  Id.  72B;  Baker  ▼.  Thompson,  78 
Ga.  742,  4  S.  SI  107;  White  ▼.  Bleckley  (this 
term)  81  S.  H  147.  Writ  of  error  dismissed. 
All  the  Justices  concurring. 


(106  Oa.  421) 

BARRKTT  et  aL  v.  BASS  eC  aL 
(Snpreme  Court  of  Georgia.    July  27,  1808.> 

BURBTIBS     ON    NOTB — RbLBASB — FaILCBB    TO    AP. 
PROFRIATX   SeCORITIBS — PlBADINO. 

1.  Where  a  creditor,  by  promissory  note  sign- 
ed by  three  persons,  two  of  whom  were  sure- 
ties, having  as  farther  secnrity  for  his  del>t 
a  mortgage  upon  personal  property,  takes 
charge  of  snch  personalty,  the  same  being  suffi- 
cient in  value  to  discharge  the  debt,  and  falls 
to  appropriate  it  to  the  payment  of  the  note, 
the  sureties 'will  be  discnarged  from  liability 
thereon.  Especially  ia  this  true  when  the  in- 
ducement held  out  to  the  sureties  to  undertake 
the  obligation  was  a  statement  by  the  creditor 
that  he  bad  a  mortgage  npon  personalty  aa 
additional  security. 

2.  The  plea  in  the  present  case,  as  against  a 
general  demurrer,  sufficiently  set  up  the  de- 
fense referred  to  In  the  above  note,  and  was 
improperly  stricken. 

(Syllabus  by  the  Court.) 

Error  from  city  court  of  Floyd  county;  O. 
A.  H.  Harris,  Judge. 

Action  by  Bass  Bros,  ft  Ca  against  William, 
Anthony  and  Taylor  Barrett  Judgment  for 
plaintiffs,  and  defendants  bring  error.  Re- 
versed. 

McHenry  ft  NnnnaDy,  for  plaintiffs  In  er- 
ror. Lumpkin  ft  Printup  and  M.  B.  Eubanks, 
for  defendants  in  error. 

COBB,  J.  Bass  Bros,  ft  Oo.  sued  William, 
Anthony  and  Taylor  Barrett  upon  a  promis- 
sory note  which  contained  a  stipulation  as 
follows:  "Should  I  at  any  time  before  the 
payment  of  this  note  become  indebted  to  [the 
payees]  on  their  books  or  otherwise,  I  bind 
myself  to  allow  [them]  to  apply  the  first  pay- 
ments to  the  liquidation  of  the  claims  they 
may  elect  and  determine."  Anthony  and 
Taylor  Barrett  filed  a  plea,  which  was  sub- 
stantially as  follows:  They  did  not  sign  the 
note  as  principals,  but  as  securities  only.  At 
the  time  they  signed,  plaintiffs  informed  them 
that  plaintiffs  had  already  taken  a  mortgage 
on  certain  property  belonging  to  William  Bar- 
rett the  principal,  being  a. mule,  waggon,  har- 
ness, and  plow  stock  then  In  possession  of 
and  owned  by  the  principal;  and  plaintiffs 
made  this  statement  for  the  purpose  of  in- 
ducing defendants  to  sign  the  note  as  sure- 
ties. They,  relying  cm  the  statement  as  true, 
and  knowing  that  If  true,  they  would  be 
fully  protected  in  signing  the  note,  and  would 
not  eventually  have  It  to  pay,  did  algn  It  with 
that  understanding  and  belief,  plaintiffs  well 
knowing  at  the  time  that  defendants  so  un- 
derstood it  On  February  20,  1895,  plaintiffs 
took  possession  of  the  mule,  wagon,  harness, 
and  plow  stock,  and  appropriated  the  same 
to  their  own  use  and  benefit  without  war- 
rant or  authority,  and  without  the  consent  of 
the  principal  w  either  of  the  sureties,  thereby 
Increasing  the  risk  of  the  latter.  The  value 
of  the  property  thus  taken  was  sufficient  to 
discharge  the  entire  Indebtedness  represent- 
ed by  the  note.  On  oral  motion  in  the  nature 
of  a  general  demurrer  the  court  struck  the 
plea,  and  directed  Judgment  to  be  taken  In 


Digitized  by 


Google 


436 


81  SOUTHEASIERN  BfiPOBTER. 


(Ua. 


favor  ot  the  plalntlflFs  against  all  of  the  de- 
fendants. The  ruling  of  the  court  In  striking 
the  plea  and  entering  Judgment  la  assigned 
as  error. 

When  the  surety  pays  off  the  debt  of  his 
principal,  he  is  subrogated  to  all  the  rights 
of  the  creditor,  and  In  controversies  with  oth- 
a  creditors  ranks  in  dignity  the  same  as  the 
creditor  whose  claim  he  has  paid.  Civ.  Code, 
I  2995.  He  is  also  entitled  to  be  substituted 
In  place  of  the  creditor  as  to  a^  securities 
heldJjy  him  for  the  payment  of  the  debt  Id. 
f  2996.  ▲  mortgagee  of  personalty,  who, 
without  the  consent  of  the  surety  upon  the 
note  secured  by  the  mortgage,  applies  the 
mortgaged  property,  or  its  proceeds,  to  an- 
other debt  owing  to  him  by  the  mortgagor, 
will,  by  such  conduct,  discharge  the  surety 
from  liability  to  him,  to  the  extent  of  the 
value  of  the  property,  or  its  proceeds,  thus 
misapplied.  Montgomery  v.  Martin,  94  Ga. 
219,  25  S.  B.  531.  It  is,  however,  contended 
in  the  present  case  that  this  doctrine  is  not 
applicable,  for  two  reasons:  First,  because 
the  note  contains  the  stipulation  above  re- 
ferred to,  which  was  authority  to  the  credit- 
or to  appropriate  the  mortgaged  property,  or 
its  proceeds,  to  the  payment  of  other  debts 
due  by  the  principal;  and,  second,  because  it 
does  not  appear  with  sufficient  clearness  in 
the  plea  that  the  mortgage  was  taken  by  the 
creditor  to  secure  the  note  npon  which  the 
defendants  were  sureties.  In  reference  to 
the  stipulation  in  the  note,  it  is  only  neces- 
sary to  say  that  It  refers  to  "payments,"  and 
that  In  no  sense  would  the  taking  and  ap- 
propriating of  the  property  In  the  manner  de- 
Bcrlbod  amount  to  such  a  payment  by  the 
principal  as  to  give  to  the  creditor  the  right 
to  appropriate  it  under  that  stipulation  to  a 
matter  entirely  foreign  to  the  debt  which 
the  mortgage  was  given  to  secure.  It  would 
be  straining  the  meaning  of  the  term  to  hold 
that  the  transaction  complained  of  in  the  plea 
amounted  in  any  way  to  a  payment  by  the 
prindpaL  Especially  should  the  meaning  of 
the  term  "payment"  not  be  extended  so  as  to 
embrace  a  transaction  of  the  character  de- 
scribed, when  the  sureties  are  asserting  that 
the  Inducement  held  oat  to  them  to  under- 
take the  obligation  was  a  statement  by  the 
creditor  that  a  mortgage  on  personalty  of  suf- 
ficient value  to  discharge  the  debt  had  been 
taken  from  the  principal,  and  that  upon  this 
statement  the  contract  was  entered  into.  In 
reference  to  the  point  made  that  the  plea  did 
not  sufficiently  connect  the  mortgage  with 
the  note  on  which  these  defendants  were 
ffureties,  an  examination  of  the  same  will  dis- 
close that  there  is  no  distinct  averment  that 
such  was  the  case;  but,  construing  the  plea 
as  a  whole,  and  in  absence  of  a  special  de- 
murrer, we  have  so  hesitancy  In  holding  that 
it  sufficiently  appears  that  the  mortgage  re- 
ferred to  in  the  plea  was  taken  to  secure  the 
note  which  was  sued  on,  and  that,  therefore, 
it  was  error  to  strike  the  plea  on  this  ground. 
If  the  facts  set  up  la  the  plea  can  be  sus- 


tained by  proof,  the  defendants  are  entitled 
to  a  verdict  discharging  them  from  liability 
on  the  note.  Judgment  reversed.  AH  the 
Justices  concurring. 


(US  Oa.  4H) 

LONG  T.  SOANLAN. 

(Supreme  Oonrt  of  Georgia.    Jidy  27,  189&)' 

Aprmii/— RsooBD — Rkyiew— Acoosp   amo  Batis- 
VAonoN— Tbndbb. 

1.  Gioonds  of  a  motion  for  a  new  trial  not 
approved  by  the  trial  judge  will  not  be  connd- 
ered  by  this  court.  An  amendment  to  a  motion 
for  a  new  trial,  which  has  npon  it  an  entry  of 
"Allowed,"  and  nothing  else  to  indicate  an  a^ 

groval  of  the  grounds,  Is  not  sufflcient^  veri- 
ed  to  authorize  this  conrt  to  deal  with  the 
errors  assigned  therein. 

2.  Where  a  party  snes  for  damages  growins 
out  of  a  breach  of  contract,  and  the  defend- 
ant pleads  accord  and  satisfaction,  and  daims 
this  contract  of  settlement  cannot  be  rescinded 
without  payment  or  tender  by  plaintifC,  before 
bringing  suit,  of  money  received  thereunder. 
It  is  a  sufficient  reply  to  such  a  plea  that  the 
defendant  had  failed  to  comply  with  other  ma- 
terial obligations  which  were  of  the  essence 
of  this  alleged  contract  of  accord  and  satisfac- 
tion. This  latter  agreement  not  being  fully 
executed,  a  tender  of  money  received  there- 
under was  not  necessary  before,  filing  salt  m 
the  original  contract. 

(a}  An  amendment  to  the  original  petition,  ten- 
dermg  to  defendant  the  amount  received  by 
plaintiff  under  the  agreement  of  accord  and  sat- 
isfaction, was  unnecessary,  but  the  allowance  of 
the  same  was  harmless  to  defendant. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Polk  eoonty; 
0.  6.  Janes,  Judge. 

Action  by  Belle  Scanlan  against  James 
Long.  There  was  a  Judgment  for  platntiS, 
and  defendant  brings  error.     Affirmed. 

Tielder  &  Mundy,  for  plaintiff  in  error. 
Irwin  &  Bunn,  J.  A.  Wright  G.  E.  Carpen- 
ter, and  A.  Richardson,  for  defendant  In  er- 
ror. 

SIMMONS,  0.  J.  The  defendant  In  the 
conrt  below  lost  his  case  there,  and  made 
a  motion  for  a  new  trial.  This  motion  con- 
tained several  grounds  which  were  approved 
by  the  trial  Judge.  Subsequently,  many  ad- 
ditional grounds  were  added  by  way  of 
amendment  to  the  original  motion.  These 
grounds  were  not  approved,  either  express- 
ly or  by  implication.  They  had  written 
upon  them  only  the  word  "Allowed,"  and 
whether  that  was  written  by  the  Judge  or 
by  counsel  does  not  appear.  This  entry 
upon  them  meant  in  car  opinion,  nothing 
more  than  that  counsel's  request  to  file  ad- 
ditional grounds  as  an  amendment  was 
granted.  A  trial  Judge  may  pass  upon 
grounds  of  a  motion  for  new  trial  without 
approving  them  in  the  first  Instance.  If, 
however,  he  overrules  the  motion,  and  the 
case  Is  brought  here.  It  is  necessary,  before 
this  court  can  consider  the  grounds,  that 
they  have  the  express  approval  of  the  trial 
Jndge,  and  that  the  fact  of  his  approval 
attirmatively  appear.    Had  this  Inotlon  been 
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granted  by  the  trial  Jndge,  and  the  case 
been  brought  here  by  the  plaintiff  below,  al- 
leging error  In  granting  the  motion,  the 
granting  of  the  motion  would  have  been 
such  a  verification  of  the  grounds  that  they 
coold  be  considered  here.  The  granting  of 
the  motion  on  these  grounds  verifies  their 
truth.  Stephens  v.  Woolbright,  60  Ga.  322; 
Flonrnoy  v.  Wardlaw,  67  Ga.  878;  Skinner 
y.  Roberts,  92  Ga.  866,  17  S.  B.  353.  The 
grounds  of  the  motion  In  the  present  case 
which  were  added  aa  an  amendment  do  not 
show  that  they  were  approved  by  the  trial 
Jndge,  nor  Is  there  any  recital  in  the  bill 
of  exceptions  that  they,  were  so  approved. 
They  therefore  cannot  be  considered. 

2.  Mrs.  Scanlan  brought  suit  against  Long, 
alleging  in  her  petition  that  she  had  turned 
over  to  him  a  certain  amount  of  personal 
property,  for  which  he  agreed  to  give  her  a 
home,  and  to  support  her  during  her  life; 
that.  In  pursuance  of  this  agreement,  she 
went  to  Long'*  house,  and  remained  there  a 
certain  length  of  time,  when  he  violated -his 
contract  by  refusing  to  support  her  or  to 
allow  her  to  live  In  his  house.  She  there- 
fore sought  damages  for  the  breach  of  the 
contract  There  were  also  other  allegations, 
which  it  is  not  necessary  for  the  purposes 
of  this  decision  to  mention.  Long,  in  his 
answer,  denied  most  of  the  allegations  of 
the  petition,  especially  denying  ttiat  any  con- 
tract was  made  between  him  and  plaintiff 
aa  alleged,  and  filed  a  special  plea  of  accord 
and  satisfaction.  That  plea  alleged,  In  sub- 
stance, that  he  had  agreed,  subsequently  to 
the  time  of  the  alleged  contract  upon  which' 
she  sued,  to  let  plaintiff  live  In  a  certain 
honae  on  his  farm  for  and  during  her  life, 
and  to  pay  her  $26,  in  full  settlement  of  her 
claims  against  him;  that  she  agreed  in  writ- 
ing to  this,  received  the  money,  and  went 
Into  possession  of  the  house;  and  that  the 
accord  was  therefore  completely  exeented. 
He  Introduced  In  evidence  a  writing  snch  as 
described,  signed  by  Mrs.  Scanlan.  The 
evidence  Introduced  by  Mrs.  Scanlan  tended 
to  show  that  she  did  not  remember  signing 
a  paper  containing  such  terms  as  those  of 
the  Instrument  relied  upon  by  Long;  that, 
if  the  paper  she  signed  contained  such  terms, 
8he  had  not  understood  It  at  the  time  of 
signing,  because  of  her  crazed  and  feeble 
condition;  that  the  terms  of  the  paper, 
which  were  in  part  executory,  had  never 
been  fully  performed  by  Long;  that,  while 
be  had  allowed  her  to  move  into  a  house 
on  his  farm,  he  shortly  thereafter,  by  his 
condnct,  compelled  her  to  leave  It,  and  she 
bad  not  resided  there  since.  If  this  conten- 
tion of  hers  was  true,  we  think  it  was  a 
good  reply  to  the  plea  of  accord  and  satis- 
faction. The  agreement  on  Long's  part  to 
allow  her  to  live  in  the  house  during  her 
life  was  not  fully  performed.  When  a  plea 
of  accord  and  satisfaction  is  filed  by  a  de- 
fendant, he  must  show  full  performance  of 
Its  terms  by  hlmseU,  and  a  full  acceptance 


by  the  plaintiff.  Unless  he  show  this,  the 
accord  Is  no  bar  to  a  suit  upon  the  origi- 
nal contract  or  claim.  "  'Interest  relpubllcse 
at  sit  finis  lltium.'  Accord  executed  is  sat- 
isfaction; accord  executory  la  only  substi-- 
tuting  one  cause  of  action  in  the  room  of 
another,  which  might  go  on  to  any  extent" 
Lord  Chief  Justice  Eyre,  In  Lynn  v.  Bruce, 
2  H.  Bl.  317.  "Every  accord  ought  to  be 
full,  perfect,  and  complete;  for.  If  divers 
things  are  to  be  performed  by  the  accord, 
the  performance  of  part  Is  not  sufficient,  but 
all  ought  to  be  performed.  *  *  *  If  the 
thing  be  to  be  performed  at  a  day  to  come, 
tender  and  refusal  Is  not  sufficient,  with- 
out actual  satisfaction  and  acceptance." 
Peytoe's  Case,  9  Ooke,  79b,  Bd.  1826,  vol.  6, 
p.  146.  To  be  good,  the  accord  must  be  fully 
executed.  Bussell  v.  Lytle,  8  Wend.  890; 
Bank  V.  De  Grauw,  23  Wend.  842;  Heara 
V.  Klehl,  88  Pa.  St  147;  Jones  v.  Pennl- 
more,  1  O.  Greene,  134;  Frentress  v.  Mar- 
kle,  2  O.  Greene,  653;  Clark  v.  Dlnsmore, 
5  N.  H.  136;  BaUard  v.  Noaks.  2  Ark.  46. 
Execution  of  part,  and  tender  of  perform- 
ance of  residue.  Is  not  sufficient  Kromer 
V.  Helm,  76  N.  T.  674,  and  caaes  cited;  Frost 
y.  Johnson,  8  Ohio,  893;  8  Bl.  Comm.  16; 
5  Lawson,  Rights,  Rem.  A  Prac.  {f  2567, 
2668.  See,  also,  Civ.  Code,  §{  3732-3735: 
Colt  V.  Houston,  3  Johns.  Cas.  243,  266.  "Aa 
long  as  the  accord  Is  executory,  although  It 
is  partially  performed,  the  original  canse  of 
action  is  not  extinguished."  Railway  Co.  v. 
Clem,  80  Ga.  634,  7  S.  B.  84. 

The  evidence  in  the  present  case  was  suf- 
ficient to  authorise  a  finding  that  the  origi- 
nal contract  set  up  by  the  plaintiff  was,  in 
fact,  agreed  upon  by  the  parties,  and  the 
Jury  so  found.  The  plaintiff  thus  made  out 
her  case,  and  it  was  for  the  defendant  to 
make  out  his  defense, — accord  and  satisfac- 
tion. While  the  evidence  shows  that  Mrs. 
Scanlan  moved  Into  the  house  on  defend- 
ant's farm,  it  also  shows  that  Long,  by  bis 
conduct,  compelled  her  to  leave  It  He  thus 
violated  the  new  agreement  which  be  after- 
wards relied  upon  as  a  satisfaction  of  the 
former  one.  He  cannot  rely  upon  an  unexe- 
cuted accord  as  a  bar  to  the  plaintiff's  ac- 
tion, and  this  Is  certainly  true  where  he  has 
himself  failed  and  refused  to  perform  the  ac- 
cord. 

The  point  Is  made  that  Mrs.  Scanlan  could 
not  rescind  the  written  agreement  without 
restoring  the  status;  that,  whether  or  not 
she  knew  the  terms  of  that  agreement,  she 
at  least  knew  that  she  had  signed  It,  and 
had  received  $25  under  it,  and  that  she 
should  have  paid  back  that  amount  to  Long, 
or  offered  to  do  so;  that,  until  she  had  done 
so,  she  could  not  avoid  the  contract  under 
which  she  had  received  the  money.  This, 
we  think,  is  not  true.  The  accord,  not  be- 
ing fully  executed,  was  no  bar  to  her  suit 
and  the  portion  which  had  been  performed 
could  be  effectual,  not  aa  a  bar,  but  only 
as  a  satisfaction  pro  tanto.    It  la  held  In  the 
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case  of  Railway  Co.  T.  Clem,  snpra,  that 
"a  mere  accord,  tbougb  partly  performed  or 
executed,  does  not  extinguish  the  original 
right;  the  part  execution  may  be  pleaded 
As  satisfaction  pro  tanto."  That  case  Is 
very  similar  to  the  present,  and  the  deci- 
sion there  controlling  here,  as  will  appear 
from  the  following  portion  of  the  opinion  of 
Bleckley,  C.  J.,  In  that  case:  "The  com- 
plaint Is  that,  if  there  was  a  contract  of 
accord  and  satisfaction  partly  performed, 
the  plaintiff  could  not  rescind  as  to  the 
part  performed  without  restoring  the  defend- 
ant to  Its  original  condition;  and  this  Is  cer- 
tainly the  ordinary  rule  of  rescission  where 
It  is  not  a  matter  of  mutual  consent  But 
the  rule  does  not  apply  to  accord  and  satis- 
faction, because.  In  order  for  there  to  be 
accord  and  satisfaction,  the  accord  must  be 
executed.  Tuat  is  what  makes  the  satis- 
faction. As  long  as  the  accord  is  executory, 
although  It  is  partially  performed,  the  origi- 
nal cause  of  action  Is  not  extinguished;  and 
an  action  may  be  brought  upon  It,  and  the 
remedy  for  the  defendant  is  to  plead  his 
part  performance  as  satisfaction  pro  tanto. 
He  gets  credit  for  all  he  has  paid  upon  it, 
but  the  right  of  action  is  not  extinguished 
by  an  accord  merely,  without  complete  sat- 
isfaction, where  the  parol  contract  Is  that 
performance,  not  mere  promise.  Is  to  con- 
stitute the  satisfaction." 

(a)  The  motion  for  new  trial  alleges  as  er- 
ror the  allowance  by  the  trial  Judge  of  an 
amendment  to  the  plaintiff's  petition,  ten- 
dering to  defendant  the  $25  and  any  other 
property  or  rights  which  may  have  been  re- 
cdved  by  plaintiff  under  the  agreement  of 
accord  and  satisfaction.  For  the  reasons 
given  in  the  preceding  portions  of  this  opin- 
ion, we  think  that  this  amendment  was  en- 
tirely unnecessary,  and  that  this  amount 
should  have  been  pleaded  by  defendant  as 
a  partial  setUement  of  the  orig^lnal  contract, 
and  credited  to  him  as  such.  The  amend- 
ment, being  unnecessary,  could  not  in  any 
way  help  the  plaintiff,  and  Its  allowance 
was  therefore  harmless  to  the  defendant 
Whether  the  allowance  of  this  amendment 
was  proper  or  not  It  worked  no  Injury  to 
the  defendant,  and  Is  not  reversible  error. 
If  error  at  all.  Judgment  affirmed.  All  the 
Justices  concurring. 


(106  Qa.  616) 

RH0DB8  V.   ROTAIi  GOLD-MIN.   00. 

(Supreme  Oonrt  of  Georgia.    July  27,  1898.) 

AmAi<— Rbvibw— RarnBAi.  or  IiMuitonoir. 

This  being  an  application  for  an  injunc- 
tion, and  the  evidence  being  conflicting,  this 
court  will  not  interfere  witii  the  discretion  of 
the  trial  Judge  In  refusing  to  grant  the  same; 
(Syllabus  by  the  Court) 

Error  from  superior  court  Haralson  coun- 
ty; 0.  a.  Janes,  Judge. 

Action  by  J.  T.  Rhodes,  administrator, 
against    the    Royal    Gh>ld-Mlnlng  Company. 


From  the  denial  of  an  injunction,  plaintiff 
brings  error.    Affirmed. 

E.  S.  &  Q.  D.  Griffith,  J.  M.  McBrlde,  and  S. 
L.  Craven,  for  plaintiff  in  error.  Head  & 
Head  and  Napier  &  Cox,  for  defendant  in  er- 
ror. 

PER  COTRIAM.    Judgment  affirmed. 


(106  Oa.  432> 
ROGERS  et  aL  v.  BURR. 
(Supreme  (3onrt  of  Geort^a.    July  28,  1S9S.) 

CiORPORATIOIlS—  8CB30BIPTIO!IB — QVARANTT — (30S- 
8IDBBATI0H— J0I»t'PB0MI80R8— NOTIOB— 

Statdtb  of  Fkauds. 

1.  Where  a  number  of  persons,  for  the  pur- 
pose of  indnclng  others  to  subscribe  for  capi- 
tal stock  in  a  manufacturing  company  in  which 
all  such  persons  were  interested,  executed  a 
Joint  instrument  guarantying  for  three  years 
the  payment  of  an  anniml  dividend  of  8  per 
cent  on  such  stock  to  subscribers  who  woald 
take  an  amount  of  stock  necessary  for  snccess- 
fnl  organization,  and  stipulating  that  "if,  at 
the  Expiration  of  said  tliree  years,  the  bolder 
or  holders  of  said  stock  desire  and  wish  not 
to  carry  the  same  any  longer,  we  hereby  agree, 
with  thirty  days'  notice  from  any  or  all  of 
them,  to  pay  each  holder  par  value,  of  fifty 
dollars,  for  each  share  of  stock  held  by  them, 
their  lieirs  and  assigns;  and,  if  said  amount 
of  par  value  is  not  paid  promptly,  we  hereby 
consent  that  the  agreement  and  guaranty  to 
pay  8%  dividend  above  set  forth  shall  continue 
in  force  until  the  same  Is  fully  paid  up."  Hdd, 
that  if  the  makers  of  snch  a  contract  were  resi- 
dents of  the  town  in  which  the  manufacturing 
establishment  was  to  be  located,  interested  in 
ita  growth  and  development  and  jointly  inter- 
ested as  subscribers  in  the  furtherance  of  such 
a  common  undertaking,  this  was,  in  law,  con- 
^deration  sufficient  to  support  the  agreement 

2.  A  valid  snbscription  to  the  capital  stock  of 
a  manufacturing  company,  unless  otherwise 
provided  in  its  <marter,  is  not  required  to  be  in 
writing.  A  contract  to  purchase  snch  shares 
does  not  come  within  the  statute  of  frauds; 
the  subject  of  the  purchase  being  neither  the 
"goods,''  "wares,"  nor  "merchandise"  contem- 
plated by  the  statute. 

3.  Under  the  terms  of  snch  a  contract  the 
liability  of  the  promisors  to  purchase,  and  pay 
a  given  amount  for,  the  shares,  was  condition- 
al, and  did  not  exist  In  favor  of  a  particular 
promisee^  unless,  within  a  reasonable  time  after 
the  expiration  of  the  8  years,  30  days'  notice 
was  given  by  him  to  the  promisors  of  his  elec- 
tion not  to  longer  carry  the  stock. 

4.  Notice  to  one  or  more  Joint  promisors  of 
an  election  by  a  promisee  to  sell  his  stock  was 
not  in  such  a  case,  notice  to  the  Joint  prom- 
isors; and  this  is  true  though  one  of  them,  as 
agent  for  the  others,  had  procured  stock  sub- 
scriptions under  the  contract 

(a)  Accordingly,  a  verdict  for  the  value  of 
the  shares  of  stock  having  been  returned  fai 
the  present  case  against  all  of  the  promisors, 
and  the  evidence  failing  to  show  that  all  of 
them  had  the  notice  required  to  llx  lialdUty, 
such  a  verdict  was  unsupported  by  the  evi- 
dence^and  must  be  set  aside. 

(b)  The  guaranty  as  to  the  dividends  was  by 
the  contract  unconditional  and  binding  without 
notice,  and  this  guaranty  covered  a  period  of 
three  years,  even  though  the  agreement  as  to 
purchasing  the  stock  became  Inoperative  for 
want  of  notice. 

(Syllabus  by  the  Ckmrt) 

Error  from  superior  court  Pike  county;  M. 
W.  Beck,  Judge. 
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Action  by  M.  E.  Burr,  administratrix, 
against  J.  J.  Rogers  and  otbers.  There  was 
a  judgment  for  plaintiff,  and  defendants 
bring  error.     Reversed. 

J.  8.  Boynton,  B.  L.  Bemer,  and  Estes  & 
Jones,  for  plaintiffs  In  error.  J.  F.  Redding 
and  &  N.  Woodward,  for  defendant  in  error. 

LITTLE,  J.  There  are  two  main  facts  on 
which  the  parties  are  at  Issne,  and  tlie  right 
of  the  plaintiff  to  recover  depends  upon  the 
determination  of  both  in  her  favor,  to  wit: 
(1)  Did  the  plaintiff's  intestate  contract  for 
60  shares  of  the  capital  stock  of  the  Baxnes- 
vllle  Manufacturing  Company  on  the  faith  of 
a  written  agreement,  signed  by  the  defend- 
ants, conditioned  that  the  defendants  guar- 
antied to  her  Intestate  the  payment  of  an 
annnal  dividend  amounting  to  8  per  cent,  on 
the  shares  subscribed,  and  also  by  which 
they  undertook,  after  the  expiration  of  3 
years  from  the  date  of  the  agreement,  and 
on  30  days'  notice,  to  pay  him  the  par  value 
of  the  stock  for  which  he  had  subscribed? 
And,  (2)  if  the  plalntirs  Intestate  did  m 
subscribe,  did  be  or  his  personal  representa- 
tive so  comply  with  the  terms  of  such  agree- 
ment as  to  notice  as  would  entitle  the  plain- 
tiff to  recover?  This  case  has  heretofore 
been  before  this  court,  and  is  reported  in  97 
Ga.  10,  26  S.  B.  338.  Construing  the  con- 
tract, this  court  there  held  that,  If  the  In- 
testate did  80  subscribe,  he  or  his  personal 
representative  had  the  right,  at  the  expira- 
tion of  three  years  from  the  time  stated,  to 
elect  whether  he  would  keep  the  stock,  or 
turn  It  over  to  the  defendants,  and  require 
them  to  pay  him  par  value  for  such  stock. 
The  court  further  held  that  such  election 
could  not  be  made  until  after  November  80, 
1892,  and  it  was  further  held  that  the  peti- 
tion now  under  consideration  set  out  a  good 
cause  of  action  against  the  defendants.  To 
determine  whether  the  verdict  which  la 
■ought  to  be  set  aside  is  unsupported  by  evi- 
dence in  the  record,  it  Is  necessary  to  ascer- 
tain the  obligations  Imposed  by  the  contract 
on  eadi  of  the  parties  thereto,  as  well  as  to 
review  such  portions  of  the  evidence  as  bear 
on  the  questions  presented.  The  contract 
upon  which  the  suit  was  brought  was  an  orig- 
inal undertaking  by  the  makers,  with  such 
persons  as  would  subscribe  for  any  portion 
of  the  balance  of  the  capital  stock  of  the 
Bamesville  Manufacturing  Company  which 
remained  untaken  at  the  time  of  the  execu- 
tion of  the  instrument,  that  such  makers 
would  guaranty  to  such  subscribers  the  pay- 
ment of  an  annual  dividend  on  the  amount 
of  stock  so  taken  equal  to  8  per  cent  per 
annum  on  the  money  paid  into  said  company 
on  said  stock.  So  that  the  obligation  of  the 
makers  of  the  contract  was  to  pay  to  these 
subscribers  annually  such  a  sum  as,  when 
added  to  any  dividends  which  might  be  de- 
clared by  the  manufacturing  company,  would 
equal  the  amount  of  8  per  cent  per  annum 


on  the  amount  which  such  subscribers  bad 
actually  paid  into  the  company  on  the  stock 
for  which  they  subscribed;  and  this  guaranty 
was  to  be  in  force  for  the  term  of  three  yean 
from  December  1,  1889.  The  makers  further 
contracted  with  the  subscribers  that  at  the 
expiration  of  said  three  years,  if  the  holder 
or  holders  of  the  stock  so  subscribed  should 
BO  desire,  and  did  not  wish  to  carry  the  stock 
any  longer,  they  would,  with  30  days'  notice 
given  by  any  or  all  of  such  subscribers,  pay 
to  each  holder  of  the  stock  $50  (being  the  par 
value)  tor  every  share  of  stock  so  subscribed. 
So  that  the  stipulations  of  the  agreement 
bound  the  makers  to  pay  the  subscribers,  as 
dividends  on  their  stock  for  three  years,  S 
per  cent  per  annum  on  the  money  such  sub- 
scribers had  paid  for  the  stock,  less  such  a 
sum  as  might  be  paid  by  the  company  as 
dividends  thereon;  also,  if,  after  three  years 
from  December  1,  1889,  any  or  all  of  such 
subscribers  did  not  desire  to  hold  the  stock 
subscribed  for,  the  makers,  after  30  days' 
notice  from  such  of  them  as  did  not  desire 
to  carry  the  stock,  would  pay  to  such  sub- 
acrlbers  $50  for  each  share  of  such  stock, 
apon  a  transfer  of  the  same.  The  theory  of 
the  plaintiff's  case,  as  set  out  in  her  petition, 
is  that  her  intestate,  H.  R.  Chambers,  In  his 
lifetime,  under  the  terms  and  conditions  of 
the  agreement  aforesaid,  subscribed  to  60 
shares  of  such  capital  stock,  of  the  aggregate 
par  value  of  $3,000.  The  evidence  does  not 
show  the  date  at  which  such  alleged  sub- 
scription was  made,  nor  whether  the  same 
was  in  writing.  But  the  petition  alleges  that 
before  her  Intestate  had  paid  for  the  stock 
he  died,  and  that  R.  J.  Powell,'  his  adminis- 
trator, knowing  that  the  intestate  had  con- 
tracted and  subscribed  for  the  stock,  carried 
out  such  contract,  and  paid  the  subscription 
therefor,  and  received  a  certiflcate.  It  was, 
of  course,  a  question  of  fact,  to  be  deter- 
mined by  the  Jury,  whether  such  contract 
had  been  entered  into  by  the  plaintiff's  intes- 
tate with  the  manufacturing  company. 

1.  It  was  insisted  by  counsel  for  plaintiff 
in  error  that  even  if  Chambers  had  contract- 
ed tor  60  shares  of  stock,  the  plaintiffs  In 
error  were  not  bound,  because  there  was  no 
consideration  moving  them  In  the  execution 
of  the  instrument  sued  on,  and  also  that  the 
contract  of  subscription  was  not  In  writing, 
and  did  not  therefore,  become  a  binding  con- 
tract of  subscription.  A  reference  to  the  in- 
strument shows  that  the  makers  of  it  were 
residents  of  the  town  in  which  It  was  pro- 
posed to  erect  and  put  In  operation  a  manu- 
facturing plant,  in  which  the  promisors  and 
promisees  were  Jointly  interested,  and  the 
subscription  to  the  stock  invited  to  be  made 
was  in  furtherance  of  the  undertaking  (see  A 
Am.  &  Eng.  Ena  Law,  p.  704;  Bryan  v. 
Dyer,  28  IlL  188);  and.  In  the  opinion  of  the 
makers,  the  establishment  of  such  a  plant 
would  add  to  the  prosperity  of  the  town,  and 
thus  directly  to  themselves.  Undoubtedly 
such  a  consideration  is  sufficient  to  support 
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the  undertaking  entered  Into,  tor  a  consid- 
eration Is  valid  If  any  benefit  accnies  to  him 
who  makes  the  promise.    CIt.  Code,  |  8C57. 

2.  We  also  think  it  la  not  necessary  to  the 
validity  of  a  contract  of  subscription  to  the 
shares  of  stock  In  a  manufacturing  company 
that  such  contract  should  be  reduced  to  writ- 
ing. Sbarea  of  Joint-stock  companies  are  nei- 
ther goods,  wares,  nor  merchandise,  within 
the  meaning  of  the  statute  of  frauds.  1 
Thomp.  Corp.  |  1068,  and  authorities  dted  In 
notes  11  and  12  on  page  868,  and  note  1  on 
page  859.  In  the  same  volnme  (section  1147) 
this  author  says:  "It  Is  neither  necessary 
that  there  should  be  a  contract  In  writing 
to  take  and  pay  for  shares,  nor  an  actual  re- 
ceipt of  them,  or,  what  u  tantamount,  a  re- 
ceipt ot  their  symbol,  a  stock  certificate,  In 
order  to  constitute  one  a  shareholder.  It 
has  accordingly  been  held  that  one  may  be- 
come a  shareholderwlthout  signing  the  stock 
book  or  any  agreement  to  take  shares,  and 
that  a  parol  agreement  made  with  the  di- 
rectors of  the  corporation  to  take  stock  can 
be  enforced  when  neither  the  governing  stat- 
ute nor  the  charter  requires  sncfa  contract  to 
be  In  writing."  And  In  notes  2  and  8  cases 
are  cited  to  support  the  doctrine  laid  down. 
The  contract  of  subscription  for  sharea  of 
stock  in  an  Incorporated  company  may  be  en- 
tered Into  In  various  ways.  Whenever  an 
Intention  to  become  a  subscriber  Is  manifest, 
the  courts  incline,  without  particular  refer- 
ence to  formality,  to  bold  that  the  contract 
of  subscription  subsists.  It  Is,  as  In  the  case 
of  other  contracts,  very  much  a  question  of 
Intention.  Formal  rules  are  for  the  most 
part  disregarded,  and  In  general  a  contract 
of  subscription  may  be  made  In  any  way  In 
which  other  contracts  may  be  made.  Any 
agreement  by  which  a  person  shows  an  In- 
tention to  become  a  stockholder  is  sufficient 
to  bind  both  htm  and  the  corporation.  1 
Cook,  Stock,  Stockh.  &  Corp.  Law,  i  62, 
note  1. 

3.  In  the  present  case  the  plaintiff  testified 
Qiat  her  Intestate  entered  Into  a  contract  with 
the  corporation  for  60  shares  of  Its  capital 
stock  In  addition  to  the  40  shares  theretofore 
subscribed,  and  a  receipt  was  Introduced  In 
evidence  showing  the  payment  by  the  admin- 
istratrix to  the  company  of  the  amount  due 
for  such  stock  at  Its  par  value.  The  plain- 
tiff further  testified  that  snch  subscription 
was  made  to  that  part  of  the  capital  stock 
which  the  defendants  referred  to  In  their 
written  agreement,  and  that  such  stock  was 
taken  und»  the  terms  and  on  the  faith 
thereof;  and  we  mnst  rule,  as  a  matter  of 
law,  that  the  consideration  shown  was  sufQ- 
dent  to  support  the  contract,  and  the  evi- 
dence that  the  stock  was  subscribed  nnder 
the  terms  of  the  Instrument  sued  on  was 
sufficient  to  authorise  the  finding  by  the  Jury 
that  a  valid  contract  for  stock  had  been  made 
by  the  Intestate  nnder  the  defendants'  agree- 
ment. The  Jury  having  determined  that  a 
suI>scrlptloi  to  60  shares  of  stock  had  been 


made  by  the  Intestate  under  Ote  terms  ef 
the  agreement  executed  by  the  defMidants, 
the  question  then  arises,  nnder  the  evidence, 
whether  the  plaintiff  had  so  complied  with 
the  other  terms  of  the  agreement  as  to  entitie 
her  to  recover.  As  we  have  seen,  the  obli- 
gation that  the  plaintiff  should  receive  8  per 
cent  per  annum  for  three  years  on  the  money 
which  her  Intestate,  or  any  other  representa- 
tive of  his  estate,  had  paid  into  the  company 
nnder  the  subscription,  was  absolute,— de- 
pending on  no  condition.  Bnt  the  agreement 
that  the  makers  ot  the  instrument  would 
pay,  at  the  expiration  of  three  years,  to  the 
holders  of  stock  subscribed  under  such  agree- 
ment, the  par  value  thereof,  was  conditional. 
The  hold^B  of  snch  stock  were  nnder  no  aib- 
ligation  at  the  end  of  three  years  to  sell 
their  stock  to  the  defendants  for  $50  per 
share,  bnt  It  was  optional  with  them  whether 
they  would  do  so  or  not  If  any  holder  so 
desired,  and  would  Indicate  snch  desire* by 
notice  as  stipulated,  then  the  makers  agreed 
to  make  the  purchase.  It  was  therefore  nec- 
essary. In  any  event,  at  the  expiration  of  snch 
term,  If  any  holder  desired  to  seD  his  atodc, 
that  notice  be  given  to  the  makers  of  the 
instrument  that  he  elected  to  exercise  his 
right  of  option  and  call  on  them  to  purchase 
the  stock.  The  pregnant  clause  in  the  agree- 
ment was:  "And  if,  at  the  expiration  of  said 
three  years,  the  holder  or  holders  of  said 
stock  desire  and  wish  not  to  carry  the  same 
any  longer,  we  hereby  agree,  with  thirty 
days'  notice  from  any  or  all  of  them,  to  pay 
each  holder  par  value,  of  fifty  dollars,  for 
each  share  of  stock  held  by  them."  This 
contract,  therefore,  so  far  as  it  imposed  lia- 
bility on  the  defendants  to  purchase  the 
stock,  was,  as  has  been  said,  conditional; 
and  if  a  holder  desired,  under  Its  terms,  to 
sell  his  stock,  he  was  bonnd  to  give  to  the 
makers  of  the  Instrument,  within  a  reason- 
able time  after  November  80,  1802  (see  Rog- 
ers r.  Burr,  97  Oa.  10,  25  8.  B.  339),  30  days' 
notice  of  the  exercise  of  his  option,  and  of  his 
wish  to  sell  them  his  stock;  and  nntll  such 
notice  was  given  there  was  no  obligation  on 
the  part  of  the  makers  to  purchase  the  stock 
of  any  holder,  and  If  no  snch  obligation  ex- 
isted until  notice  was  given,  and  no  liability 
to  purchase  In  the  absence  of  such  notice, 
then  no  right  of  action  accrued  to  the  plain- 
tiff against  the  defendants  to  recover  the  pur- 
chase money  of  the  stock  until  such  a  notice 
had  been  given.  The  notice  required  by  the 
contract  was  a  condition  precedent  to  the 
liability  of  the  defendants  to  purchase  the 
stock.  If,  by  the  express  terms  of  a  con- 
tract, notice  be  a  condition  precedent  to  per- 
formance, or  be  Implied  from  the  nature  of 
the  contract,  such  notice  must  be  averred  and 
proven.  2  Story,  Oont  (6th  Ed.)  |  1332,  and 
authorities  cited  In  note  1  on  page  604.  Clark, 
in  his  work  on  Contracts  (page  067),  says- 
"A  promise  may  be  conditional  in  the  sense 
tiiat  Its  operation  awaits  the  performance  of 
some  act  to  be  done  by  the  promisee.     If  no 
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time  la  spedfled  In  whlcb  tbe  act  is  to  be 
done,  the  QonfulflUment  of  the  condition 
merely  suspends,  and  does  not  discharge,  the 
rights  of  the  promisee.  Common  Illustra- 
tions of  such  conditions  are  furnished  by 
cases  of  promises  conditional  upon  demand 
or  notice.  If  a  person  promises  another  to 
do  something  upon  demand,  he  cannot  be 
sued  until  demand  has  been  made,  or  If  he 
promises  to  do  something  npon  the  happen- 
ing of  an  event,  and  stipulates  that  notice 
shall  be  given  falm  of  the  event  having  hap- 
pened, he  cannot  be  sued  until  such  notice 
has  been  given."  Apply  this  rule  to  the  con- 
tract under  consideration.  It  will  be  found 
that  no  time  was  specified  in  which  the  mak- 
ers of  the  instrument  obligated  themselves 
to  purchase  the  stock,  except  that  it  was  not 
to  be  done  until  after  three  yean  from  a 
given  date.  The  Instrument  contained  a 
promise  that  U  it  should  so  happen  that  the 
holder  desired,  after  a  given  time,  to  sell  his 
stock  for  a  given  price,  then  the  defendants 
•greed  to  purchase  it  at  that  price,  upon  80 
days'  notice  of  such  desire  being  given  to 
them.  It  must  therefore  be  held  that  until 
such  notice  was  given  the  defendants  were 
under  no  obligation  to  purchase  the  stock 
held  by  the  plaintiff,  although  It  had  been 
taken  nnder  the  terms  of  the  agreement 
Whether  or  not  tbe  notice  was  given  is  a 
question  of  fact  The  plaintiff  avers  that  It 
was  so  given.  The  defendants,  in  their  an- 
swer, deny  it  The  plaintiff.  In  her  testimony 
on  the  subject  of  notice,  says:  "I  never  made 
any  demand  of  the  defendants  for  the  eight 
per  cent  interest  nor  did  I  make  demand  of 
them  to  take  the  stock  off  of  my  hands.  The 
only  demands  that  ever  were  made  were 
made  by  Mr.  Burr,  my  husband,  and  they  re- 
fused. Mr.  Burr,  for  me,  demanded  that  the 
parties  should  take  the  stock.  This  was 
done  by  a  demand  on  Mr.  Bogers.  I  never 
did  make  any  demand  personally.  I  never 
did  give  any  personal  notice  that  I  wanted 
them  to  take  the  stock  ard  to  pay  the  Inter- 
est" Bnrr,  in  his  testimony,  says:  "I  serv- 
ed each  of  the  defendants  on  June  5,  1893, 
with  .a  copy  of  the  notice  [written  demand]. 
I  mailed  a  copy  to  each  one."  So  far  as  the 
record  discloses,  this  written  demand  con- 
stituted the  only  notice  which  was  ever  giv- 
en. Some  of  the  defendants  admitted  hav- 
ing received  this  notice  at  a  given  date.  Oth- 
ers of  them  denied  that  they  had  ever  re- 
ceived any  notice  prior  to  the  bringing  of  the 
suit  It  Is  fair  to  treat  Mr.  Burr,  in  giving 
the  notice,  as  tbe  agent  of  his  wife,  and  as 
acting  for  her.  Of  course,  such  of  the  de- 
fendants as  received  this  written  demand 
before  the  instltatlon  of  the  suit  must  be 
affected  with  the  notice  referred  to  In  the 
agreement  as  of  the  date  of  the  receipt  there- 
of. If  the  same  was  given  within  a  reason- 
able time  after  the  expiration  of  the  time 
when  tbe  plaintiff  had  a  right  to  exercise  the 
option;  but  can  those  defendants,  who  deny 
that  they  received  the  written  demand,  be 


affected  with  the  notice  required  by  the  terms 
of  the  agreement?  It  wHl  be  noted  that 
while  Mr.  Burr  says  he  served  each  of  the 
defendants  with  a  copy  of  the  notice  on  June 
6,  1893,  he  explains  this  by  saying  that  he 
mailed  a  copy  to  each  one.  Tbe  notice  re- 
quired by  the  terms  of  the  contract  as  fixing 
a  right  In  the  plaintiff  to  demand  of  the  de- 
fendants the  purchase  of  her  stock  could  only 
be  met  by  showing  actual  personal  notice  to 
the  defendants.  The  notice  required  is  equiv- 
alent to  demand.  If  It  was  a  condition  pre- 
cedent to  the  institution  of  her  suit  that  80 
days'  notice  should  be  given  that  she  desired 
to  sell  her  stock.  In  order  to  render  the  de- 
fendants legally  liable  to  purchase  it  then 
such  notice  must  be  a  demand  that  the  de- 
fendants purchase  the  stock,  because  It  is 
only  on  the  failure  or  refusal  to  so  purchase 
that  the  right  of  action  accrues.  The  notice 
required  being  actual.  It  Is  apparent  that  the 
requirement  is  not  met  by  simply  mailing  to 
the  address  of  each  of  the  defendants  a  state- 
ment that  she  exercised  her  right  of  option, 
and  demanded  that  they  purchase  the  stock, 
where  the  defendants,  or  any  of  them,  deny 
that  they  received  such  notice,  unless  it  be 
further  shown  that  such  written  notice  was  in 
fact  received  by  them.  The  evidence  Is  nn- 
contradicted,  therefore,  that  some  of  the  de- 
fendants received  no  notice  prior  to  the  bring- 
ing of  the  suit  In  our  opinion,  before  the 
plaintiff  could  maintain  the  action  and  re- 
cover against  the  defendants  on  this  branch 
of  the  case,  it  was  necessary  that  the  requi- 
site notice  should  have  been  given  to  each  of 
tbe  makers.  The  contract  was  a  Joint  obli- 
gation, and,  as  to  any  particular  undertaking 
therehi  set  forth,  all  must  be  shovra  to  be 
liable,  or  none  are. 

4.  In  the  next  place,  we  do  not  think  that 
the  contention  of  the  defendant  in  error  that 
notice  to  one  or  more  of  the  defendants  Was, 
in  law,  notice  to  each  and  every  one  of  them, 
because  of  the  fact  that  they  are  Joint  con- 
tractors, is  sound.  We  are  aware  that  in  the 
case  of  Oox  t.  Bally,  9  Oa.  4(S7,  it  was  held 
that  a  payment  made  by  one  of  two  or  more 
Joint  contractors,  within  the  statute,  and  be- 
fore its  tiar  had  attached,  constituted  a  new 
starting  point  for  the  statute,  and  bound  all 
of  such  Joint  contractors;  and  the  ruling 
there  made  was  adhered  to  in  the  case  of 
Tilllnghast  v.  Nourse,  14  Oa.  641.  The  prin- 
ciple upon  which  those  cases  were  decided 
was  that  the  same  rule  applied  to  Joint  con- 
tractors or  Joint  promisors  as  did  to  partners 
(for  which,  as  It  now  exists,  see  section  3791 
of  the  Civil  Code).  Such  Joint  contractors 
or  Joint  promisors  were  regarded  as  partners 
with  reference  to  the  particular  Joint  obllga- 
ti<Hi.  In  the  latter  of  the  cases  cited  above, 
however,  Lumpkin,  J.,  delivering  the  opinion 
of  the  court,  after  stating  that  owing  to  dis- 
qualification, he  did  not  preside  on  the  for- 
mer case,  says:  "We  know  that  the  correct- 
ness of  the  principle  that  the  admission  of  one 
Joint  contractor  or  partner  binds  the  other 
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haa  been  frequently  doubted,  and  sometlmea 
denied.  The  doctrine  was  first  laid  down  by 
Lord  Mansfield  in  Wtaitcomb  v.  Whiting,  2 
Doug.  652;  and  it  is  founded  upon  the  Idea 
that  the  bar  created  by  the  statute  rests  en- 
tirely upon  the  presumption  that  the  debt 
has  been  paid,  and  that  such  an  alcknowledg- 
ment  mr  payment  removes  the  presumption 
and  revives  the  original  promise.  And  the 
conclusion  Is  that  in  this,  as  In  other  cases, 
an  acknowledgment  by  one  of  many  who  are 
jointly  concerned  Is  evidence  against  all,  suffi- 
cient to  remove  the  presumption  of  payment" 
He  further  says:  "But  I  must  say  that  this 
principle  has  not  only  been  questioned  In 
England  (1  Bam.  &  Aid.  467),  but  from  the 
examination  by  the  supreme  court  of  the 
United  States  in  Bell  v.  Morrison,  1  Pet  851, 
the  foundation  on  which  it  rests,  found  to  be 
altogether  unsatisfactory.  In  Pennsylvania, 
and  some  of  the  other  states,  it  haa  been  at- 
terty  exploded,"— <!ltlng  Levy  v.  Cadet,  17 
Serg.  ft  R.  126;  Inhabitants  of  Durham  v. 
Inhabitants  of  Lewlston,  4  Oreenl.  140;  also, 
cases  collected  In  Hunt  v.  Brldgham,  2  Pick. 
(2d  Ed.)  583,  note  1.  In  the  case  of  Hunter 
V.  Robertson,  30  Oa.  479,  the  court.  In  declin- 
ing to  extend  the  principle  announced  In  8 
6a.  and  14  Ga.,  supra,  so  as  to  prevent  the 
statute  of  limitations  from  attaching  as 
against  the  indorser  or  surety  by  reason  of  a 
payment  on  a  note  made  by  the  principal  or 
maker,  said  that  the  correctness  of  the  prin- 
ciple, even  as  to  Joint  contractors  and  part- 
ners, was  gravely  doubted  by  this  court;  but 
as  the  question  was  no  longer  open,  but  an 
adjudicated  one,  the  principle  was  adhered 
to,  although  a  contrary  holding  would  have 
been  the  better  policy.  The  court  further 
said  (Lyon,  J.,  delivering  the  opinion),  "If  the 
principle  is  wrong  when  applied  to  Joint  mak- 
ers,—and  there  is  no  doubt  In  my  mind  but 
that  It  is,— shall  we  extend  It  to  an  indorser, 
on  the  same  fallacious  reasons  7'  We  think 
the  true  law  is  enunciated  In  the  case  of  Ck>le- 
man  t.  Fobes,  22  Pa.  St  156,  where  it  was 
hdd  that  iMutlal  payment  by  one  of  several 
Joint  debtors,  not  partners  at  the  time,  was 
not  such  an  act  as  Justifies  an  inference  of  a 
new  promise  by  the  others,  so  as  to  remove 
the  bar  of  the  statute  of  limitations,  and  that 
Joint  debtors,  as  such,  are  not  agents  of  each 
other.  In  that  case  Lowrle,  J.,  delivering  the 
opinion,  of  the  court,  after  commenting  upon 
the  case  of  Whitcomb  v.  Whiting,  supra,  and 
charging  to  it,  for  the  most  part,  the  confu- 
sion which  exists  In  the  decisions  both  in 
England  and  In  this  country  on  this  subject, 
says:  "It  Is  not  true  that  Joint  debtors,  as 
such,  merely,  are  the  agents  of  each  other. 
Partners  are  so  while  the  relation  continues, 
and  this  is  part  of  the  law  and  essence  of  that 
relation,  but  not  of  that  of  Joint  debtors. 
The  distinction  Is  palpable  when  It  is  noticed 
that  a  Joint  contract  by  persons  not  partners 
can  have  no  inception,  and  cannot  be  changed 
In  time,  amount,  subject,  form,  or  substance, 
without  the  several  act  of  each  of  the  Joint 


contractora  Their  Interests  are  Joined  atdj 
In  so  far  as  the  contract  Joins  them.  Their 
contract  or  understanding  by  which  they 
agree  together  to  enter  into  the  Joint  liability 
to  the  creditor  is  one  thing,  and  the  Joint  eon- 
tract  with  the  creditor  another  thing.  Their 
relations  to  each  other  are  defined  by  the  for- 
mer, and  their  Joint  relations  to  their  creditor 
by  the  latter,  and  their  Joint  relations  in  one 
aspect  In  no  sense  define  those  in  the  other. 
Whether,  as  among  themselves,  one  is  to  pay 
all,  or  half,  or  none,  depends,  not  upon  the 
contract  with  the  creditor,  but  on  their  own 
arrangement  One  alone  may  be  the  real 
debtor,  and  may  be  so  abundantly  able  to  pay 
that  the  others  may  be  said  to  have  no  real 
Interest  in  the  matter.  And  even  if  they  are, 
as  among  themselves,  equal  debtors,  there  is 
no  real  community  of  interest,  for  by  enfw- 
dug  contribution  each  is  made  to  answer  for 
his  true  share."  It  cannot  be  seriously  con- 
tended that,  under  the  evidence,  service  of  s 
notice  to  purchase  the  stock  on  Rogers  was 
notice  to  the  other  promisors.  It  appears 
from  the  evidence  that  Mr.  Rogers  procured 
the  makers  to  execute  the  agreement,  which 
after  execution  was  left  with  him,  to  procure, 
under  its  terms,  the  desired  amount  of  sub- 
scription. His  agency  could,  under  this,  ex- 
tend no  further  than  to  procure  subscribers. 
When  this  was  done,  his  agency  ceased.  What 
has  been  said  in  reference  to  notice  or  demand 
does  not  apply  to  the  question  of  recovering 
the  dividends  contracted  to  be  paid.  That 
right,  so  far  as  it  is  stipulated  In  the  contract, 
is  absolute.  Rogers  v.  Burr,  97  Go.  14  (Opin- 
ion, point  2)  20  S.  B,  339.  And,  If  any  legal 
reason  exists  why  the  plaintiff  is  not  enti- 
tled to  recover  the  amount  of  the  dividends 
contracted  to  be  paid  during  the  period  of 
three  years,  such  reason  must  be  founded  on 
causes  other  than  the  want  of  notice.  In  the 
view  we  take  of  the  law  applicable  to  the 
case,  we  are  constrained  to  rule  that  as  some 
of  the  defendants  in  this  case  were  without 
notice  prior  to  the  bringing  of  the  suit,  and 
therefore  no  right  of  action  as  to  them  ac- 
crued to  the  plaintiff  upon  the  obligation  to 
purchase  the  stock  in  her  hands.  It  mnst  fol- 
low that  the  verdict  In  her  favor,  requiring 
the  defendants  to  pay  over  to  her  the  par 
value  of  this  stoclc,  was  contrary  to  law,  and 
should  be  set  aside.  As  above  said  the  con- 
tract on  which  the  suit  was  brought  was  Joint 
not  several,  and  was  an  obligation  of  the 
promisors  Jointly  to  purchase  the  stodc,  and 
not  an  undertaking  on  the  port  of  any  one 
severally  to  do  so.  The  action  therefore  was 
not,  as  to  this  particular  stipulation,  main- 
tainable, unless  each  and  all  of  the  promisors 
who  were  In  life,  and  within  the  Jurisdiction 
of  the  court,  were  not  only  made  parties,  bat 
shown  to  be  liable.  Booher  v.  Worrin,  43 
Oa.  687;  Graham  v.  Marks,  95  Oa.  38,  21 
S.  E.  966.  We  have  shown  there  could  be 
no  recovery  against  all  for  a  breach  of  this 
stipulation,  and  therefore,  because  of  the  Joint 
character  of  the  obligation,  there  could  have 
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been  no  recoyery  against  any.  Judgment  re- 
versed. All  the  Justices  concurring,  except 
SIMMONS,  C  J.,  disqualified. 


(lOS  a«.  847) 
MAYOR,  ETC.,  OP  CITY  OF  MACON  et  al. 

T.   DYKES. 
(Supreme  Court  of  OeorgU.     July  28,  1898.) 
NaeueBscB— Fkoximatb  Cacsb— Aotiox  ao^kbt 

CiTT. 

The  negligence  of  tlie  defendants  not  be- 
ing the  proximate  caase  of  the  plaintiff's  in- 
juries, he  was  not  entitled  to  recover,  and,  con- 
sequently, the  judgment  in  his  favor  was  con- 
trary to  law. 

Little,  J.,  dissenting. 

(Syllabus  by  the  Court) 

Error  from  city  court  of  Macon;  John  P. 
Ross,  Judge. 

Action  by  T.  J.  Dykes  against  the  mayor 
and  council  of  the  city  of  Macon  and  the 
Macon  O)naolidated  Street-Hallway  Company. 
Judgment  for  plaintiff,  and  defendants  bring 
error.    Reyersed. 

MInter.  Wlmberly,  Bacon,  Miller  &  Brun- 
aon,  for  plaintiffs  in  error.  Dessan,  Bartlett 
A  Ellis  and  Chambers  &  Jordan,  for  defend- 
ant in  error. 

FISH,  J.  T.  J.  Dykes,  plaintiff  below,  sued 
tbe  mayor  and  council  of  the  city  of  Macon 
and  tbe  Macon  Consolidated  Street-Railway 
Company  for  personal  injuries.  The  ondla- 
puted  facts  proven  at  the  trial  were  that 
plaintiff,  while  driving  a  horse  attached  to  a 
two-wheeled  road  cart  along  a  street  in  Macon 
upon  which  the  railroad  company  bad  a  track, 
attempted  to  drive,  while  the  horse  waa  In  a 
walk,  across  such  track  at  an  angle  of  about 
4S  degrees.  When  the  wheels  of  his  cart 
came  in  contact  with  tbe  iron  rails  of  tbe 
track,  the  wheels  slipped  along  the  rails,  and 
made  a  scraping  noise.  Tbe  horse  Immedi- 
ately began  to  kick,  Jump,  and  run,  and  be- 
came wholly  onmanageable.  He  ran  at  full 
■peed  along  tbe  street  for  some  150  feet,  when 
the  cart  collided  with  a  wagon,  and  plaintiff 
was  violently  thrown  to  the  ground,  and  se- 
rioOBly  Injured.  Tbe  height  of  the  rails  of 
0ie  track  above  the  surface  of  the  street  was 
▼arlonsly  estimated  by  the  witnesses  to  be 
from  two  to  four  inches.  An  ordinance  of 
the  dty  made  it  unlawful  for  any  street-rail- 
road company  to  construct  or  place  any  track 
In  the  streets  of  the  city,  the  rails  of  which 
diould  be  above  the  level  of  the  street.  Plaln- 
tlfl  testifled  in  reference  to  his  horse:  "After 
driving  blm  nearly  a  year,  I  thought  [he]  waa 
a  reliable  horse.  I  had  driven  him  almost 
every  day  to  the  cart  and  buggy,  and 
ptonghed  him  some.  *  *  *  I  have  seen 
him  imder  conditions  in  wlilch  horses  dis- 
posed to  kick  would  kick,  and  he  never  at- 
tempted to  do  sa  He  luu)  made  several  at- 
tempts to  run  away,  but  was  easily  controlled, 
very  biddable.  He  had  never  gotten  from 
under  my  control  at  alL     I  was  not  afraid 


of  him.  He  was  a  bigb-stmng  blooded  horse, 
but  was  not  unreasonably  frightened.  I 
would  rather  say  he  was  not  easily  fright- 
ened at  all.  He  was  an  ordinarily  gentle 
horse.  I  have  had  ladles  to  drive  blm.  I 
suppose  he  Is  about  as  gentle  as  the  average 
run  of  horses.  •  •  •  He  was  what  I  con- 
sidered a  reasonably  safe  horse.  •  •  •  I 
didn't  regard  him  aa  a  family  horse.  •  •  • 
He  made  some  few  breaks;  nothing  that  I 
considered  at  all  alarming."  The  accident  oc- 
curred on  the  26th  of  August,  and  the  horse 
bad  been  driven  to  tbe  road  cart  with  two 
persons  In  it  for  a  distance  of  26  miles  in  six 
or  six  and  a  half  hours  Immediately  preced- 
ing the  accident.  The  case  was  tried  by  the 
Judge  of  the  city  court  without  the  Interven- 
tion of  a  Jury,  and  Judgment  rendered  against 
the  defendants.  Upon  the  overruling  of  their 
motion  for  a  new  trial  they  excepted. 

Assuming  that  the  defendants  were  guilty 
of  negligence,  the  controlling  question  in  the 
case  is,  was  their  negligence  the  proximate 
cause  of  plalntUTs  injuries?  There  seems  to 
be  no  absolutely  consistent  rule  to  guide  ns 
In  determining  the  matter,  and  each  case  has 
been  made  by  the  courts  to  largely  depend 
upon  its  own  facts.  The  most  generally  ac- 
cepted theory  of  causation,  however,  is  that 
of  natural  and  probable  consequences  (1  Jag. 
Torts,  p.  74,  and  cases  cited;  Gilson  v.  Canal 
Co.  (Vt)  36  Am.  St.  Rep.  802,  and  cases  cited 
on  page  809  (s.  c.  26  Atl  70);  tbe  rule  being 
that,  In  order  to  recover  for  an  injury  alleged 
to  have  resulted  from  the  negligence  of  an- 
other, the  Injury  must  be  tbe  natural  and 
probable  consequence  of  tbe  negligence;  or, 
as  otherwise  stated,  tbe  wrong  and  the  re- 
sulting damage  must  be  known  by  common 
experience  to  be  naturally  and  usually  in 
sequence.  The  damage,  according  to  the  usu- 
al ■  course  of  events,  must  follow  from  the 
wrong.  Gerhard  v.  Bates,  2  Bl.  &  BL  490; 
Add.  Torts,  6;  Cooley,  Torts,  69.  The  prin- 
ciple In  this  state  seems  to  be  substantially 
the  same.  If  damages  are  traceable  to  an 
act  of  negligence,  but  are  not  its  legal  or 
material  consequence,  or  If  other  and  contin- 
gent circumstances  preponderate  largely  in 
causing  the  Injurious  effect,  such  damages 
are  too  remote  and  contingent  to  be  the  basis 
of  a  recovery.  Civ.  Ctode,  §g  3912,  3913.  This 
rule  of  remoteness  Is  applicable  both  to  the 
damages  which  are  tbe  result  of  the  act 
and  to  the  cause  of  the  act  Rncker  v.  Mann- 
facturlng  Co.,  S4  6a.  84.  "It  Is  not  only 
true  that  damages  which  are  the  direct  prod- 
uct of  the  act  are  the  limit,  but  that  only 
such  acts  as  preponderate  largely  In  pro- 
ducing even  a  direct  result  are  the  subject 
of  suit"  Id.  "The  law— we  think,  wisely- 
only  gives  an  action  for  the  prime,  the  lead- 
ing, effective  cause."  Id.  See,  also,  Beldlng 
T.  Johnson.  86  Ga  177,  12  S.  E.  804.  "The 
negligence  complained  of  must  be  the  main, 
controlling,  and  preponderating  cause,  ascer- 
tained and  distinguished  from  other  causes, 
in  order  to  be  tbe  subject  of  a  recovery." 
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Charge  api>roTed  In  Btown  t.  City  of  Atlanta, 
66  Oa.  71.  One  guilty  of  negUgence  is  only 
liable  for  proximate  conaeqaences  of  his  wrong- 
ful act  (Perry  t.  Railroad,  Id.  746);  liable 
only  for  Its  reasonable  and  probable  conse- 
quences (Montgomery  v.  Railway  Co.,  94  Ga. 
332,  21  S.  B.  571).  Negligence  must  be  the 
chief  and  preponderating  cause  of  injury. 
Gasklns  ▼.  aty  of  Atlanta,  73  Ga.  746. 
"Where  a  wrongful  act  puts  other  forces  In 
operation  which  are  natural,  and  which  the 
act  would  reasonably  and  probably  put  in 
action,  the  party  who  puts  in  force  the  first 
efficient  cause  will  be  responsible  in  dam- 
ages for  the  injury  proved."  Cheeyes  v. 
Danlelly,  80  Ga.  114,  4  S.  B.  902.  In  refer- 
ence to  the  subject  of  proximate  and  remote 
damages.  Prof.  Jaggard  (1  Jag.  Torts,  p.  372) 
says:  'In  determining  what  is  a  proximate 
and  what  is  a  remote  consequence,  the  Elng- 
liah  courts  incline  to  accept  the  measure  of 
damages  In  cases  of  contracts,  and  to  award 
such  damages  as  (a)  directly  and  necessarily 
result  from  the  wrong  complained  of;  and  (b) 
such  further  damages  as  should  have  been 
foreseen  by  the  wrongdoer,  in  view  of  his 
knowledge,  actual  or  constructive,  of  the  spe- 
cial circumstances  of  the  case.  The  Ameri- 
can courts  do  not  seem  to  have  determined 
very  definitely  whether  the  test  is  (a)  what  a 
reasonably  prudent  man  should  have  foreseen 
under  the  circumstances,  or  (b)  what  follows 
as  a  natural  result  in  the  ordinary  course  and 
constitution  of  natura" 

After  a  very  careful  consideration  of  the 
law  and  the  controlling  undisputed  facts  in 
the  case  at  bar,  a  majority  of  us  are  of  the 
opinion  that  the  negligence  of  the  defendants 
was  not  the  proximate  cause  of  the  Injuriefl 
of  which  the  plalnticr  complained.  His  inju- 
ries were  not  the  natural  and  probable  conse- 
quences of  such  negligence.  The  only  kame- 
dlate  and  direct  effect  of  the  contact  of  the 
wheels  of  the  cart  with  the  rails  of  the  track 
was  the  noise.  This  noise  may  have  been 
a  natural  and  probable  result  of  such  con- 
tact, but  it  was  not  reasonable  and  prob- 
able that  an  ordinarily  gentle  and  roadworthy 
horse  would  have  been  so  frightened  by  it 
as  to  Instantly  cause  him  to  kick,  become 
entirely  unmanageable,  and  run  away.  Such 
a  noise  and  such  an  extreme  fright.  In  an 
ordinarily  gentle  horse,  as  to  cause  him  to 
kick  and  run  away,  we  think,  are  not  known 
by  common  experience  to  be  naturally  and 
usually  in  sequence;  the  one  does  not  follow 
the  other,  according  to  the  usual  course  of 
events.  The  great  fright  of  the  horse  for 
such  a  cause  was  extraordinary  and  excep- 
tional In  a  reasonably  gentle  roadster.  Plain- 
tlfTs  injuries  cannot  be  traced  back  to  the 
negligence  of  the  defendants  except  through 
the  intermediate  action  of  his  horse,  which 
waa  evidently  disposed  to  be  unruly  and  in- 
clined to  run  away,  although  plaintiff  con- 
sidered him  reliable,  ordinarily  gentle,  and 
reasonably  safe.  A  horse  that  had  made  sev- 
eral attempts  to  run  away,  and,  after  being 


driven  to  a  road  cart  In  which  two  men  were 
seated,  for  26'  miles  on  an  August  day.  In- 
stantly kicked,  became  wholly  unmanageable^ 
and  ran  away,  when  the  wheels  of  the  cart 
came  hi  contact  with  the  rails  of  the  track, 
making  a  scraping  noise,  evidently  had  a 
trick  or  habit  not  common  to  ordinarily  gen- 
tle horses.  To  our  minds,  this  vice  of  the 
horse,  rather  than  the  negligence  of  the  de- 
fendants, was  the  conspicuously  preponder- 
ating, effective,  and  proximate  cause  of  plain- 
tifTs  injuries.  The  direct  and  Immediate 
cause  of  plaintiff's  injuries  waa  the  collision 
of  his  cart  with  the  wagon.  In  consequence 
of  the  running  away  of  the  horse;  It  not  be- 
ing alleged  that  the  wagon  was  a  defect  hi 
the  street  In  Brooks  v.  Acton,  117  Mass. 
204,  which  was  an  action  against  a  town  to 
recover  for  personal  injuries  caused  by  a  de- 
fect in  a  highway  which  caused  the  horse 
driven  by  plaintiff  to  run,  it  was  held  that 
if  the  vice  of  the  horse  cauaed  the  running, 
or  contributed  to  the  running,  the  plaintiff 
could  not  recover,— "the  vice  of  the  horse" 
meaning  some  trick  or  habit  of  plalntifTs 
horse  other  than  the  natural  excitability  com- 
mon to  horses;  the  reason  for  the  rule  being 
that  the  vice  of  the  horse,  and  not  the  de- 
fect, was  the  proximate  cause  of  the  plain- 
tiff's injury.  See,  also.  Cook  v.  City  of 
Charlestown,  98  Mass.  80;  Spanlding  v.  Wins- 
low,  74  Me.  633.  In  these  cases,  it  Is  true, 
there  was  no  collision  of  plaintiffs  vehicle 
with  the  defect  to  the  highway;  but  If  there 
had  been  such  collision,  and  the  vice  of  the 
horse  had  caused  him  to  run.  and  plaintiff  had 
been  Injured  by  such  running,  similar  ruUngs 
would,  doubtless,  have  been  made.  Judgment 
reversed.  All  the  Justices  concurring,  except 
LITTLE,  J.,  dissenting. 


(104  Oil  SCI) 

HRWIN  V.  ENNIS  et  al. 
(Supreme  Court  of  Georgia.     July  28,  1898.) 

AfFBAI/— BlIX  OF  EXCEFTJOSS— CONSOUDATIOS  Of 

Causbs. 
An  agreement  between  counsel  that  "three 
causes  be  submitted  to  the  finding  and  decision, 
as  to  all  facts  and  law,  of  [the  presiding  judge], 
without  the  intervention  of  a  jury,"  does  not 
amount  to  a  consolidation  of  the  cases,  and  did 
not  authorize  the  losing  party,  wlm  was  a  party 
to  all  three  of  the  cases,  to  make  only  one  mo- 
tion for  a  new  trial,  and,  upon  the  same  be- 
ing overruled,  to  file  one  bill  of  exceptions  to 
this  court  attempting  to  bring  all  three  of  the 
cases  for  decision  here.  This  court  has  no  ju- 
risdiction to  entertain  such  a  biU  of  excep- 
tions, and  therefore  in  such  a  case  the  wnt 
of  error  will  be  dismissed,  notwithstanding  the 
fact  that  it  appears  that  the  three  cases  relate 
to  the  same  fund  or  property,  each  case  being 
between  different  parties. 
(Syllabus  by  the  Cowt) 

Error  from  superior  court,  Floyd  coonty; 
W.  M.  Henry,  Judge. 

Action  by  O.  C.  Erwin  against  Woodacry  A 
McPherson  and  another,  and  by  the  Rom* 
Iron  Company  agatost  O.  O.  Brwln,  and  by 
O.  C.  Erwin  against  Woodacry  &  McPherson 
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and  otben.    From  the  Jadcrments,  0.  O.  Br- 
wln  biinga  error.    DlBmissed. 

Dean  ft  Dean  and  A.  O.  Swing,  for  plaintiff 
In  errcnr.  McHenry  ft  NunnaUy  and  J.  W. 
Swlnx,  for  defendant!  In  error. 

OOBB,  J.  Three  ca^es  were  poidlng  In  the 
■uperlor  court  of  Floyd  county.  Hie  follow- 
ing agreement  waa  entered  Into  In  reference 
to  tbe  aame: 

**C.  O.  Brwln  Ta.  Woodacry  A  McPherson  and 
Borne  Iron  Company,  Garnishee. 

*Vo.  74,  Sept  Term,  1893,  of  Floyd  Superior 
Court  Oamlahment  before  a  Justice  of 
tbe  Peace.  Answer  of  Gaxnlahee.  TraT- 
erae  Judgment  and  Appeal  by  Oamlsbeew 

"Home  Iron  Company  rs.  0.  O.  Brwln  and  It. 

W.  Raynes. 
*Tfo.  47,  BToyd  Superior  Court  March  Term, 
18M.    Petition  for  Injunction,  Interplead- 
er, etc.    Filed  Jan.  80,  1884. 

"O.  a.  Brwln,  PUE.  in  FL  Fa.,  tsl  Woodacry  ft 
McPherson,  Deft  In  FL  Fa.;  Rome  Iron 
Company,  Qamlabee;  and  U  W.  Raynes, 
Claimant 

"No.  89,  Floyd  Superior  Court  March  Term, 
1884.     Claim  Affidavit  and  Bond. 

"The  aodeialgned,  of  connael  for  tbe  re- 
epectlre  parties  abore^  do  hereby  conaent  and 
a^ree  that  the  above-stated  three  causes  be 
rabmltted  to  the  finding  and  decision,  as  to 
an  facta  and  law,  of  the  Hon'l  W.  M.  Henry, 
Jndge  of  Floyd  superior  court  without  the 
tntetrention  of  a  Jury.  This  28rd  July,  1887. 
"[Signed]   J.  W.  Bwlng, 

"Atty.  tor  Iron  Co. 
"A.  O.  Bwlng  and  Dean  ft  Dean, 

"Attys.  for  Brwln. 
*VcHenry  ft  Nunnally, 
"Attys.  for  W.  H.  Bnnla^  Ad- 
ministrator of  Raynea." 

Under  authority  of  this  agreement  the  pre- 
siding Judge  made  a  decision  which  finally 
disposed  of  each  case.  While  the  decision  la 
embodied  In  one  order,  there  is  in  It  a  aepa- 
rate  and  distinct  Judgment  In  each  caae.  It 
appears  that  the  subject-matter  in  each  case 
is  the  same,  and  three  distinct  cases  aroae 
from  tbe  fact  that  different  parties  were  In- 
terested in  the  fund  which  was  Involyed  in 
all  of  them.  The  Judgment  rendered  In  each 
of  the  cases  resulted  adversely  to  one  who 
was  a  party  to  all  of  them.  One  motion  for 
a  new  trial  was  made  by  him  In  all  of  the 
cases,  which  being  overruled,  a  single  bill  of 
exceptions  waa  sued  out  to  bring  the  case  to 
tbls  court  Whether  it  was  In  the  power  of 
the  Judge  of  the  superior  court  to  consolidate 
tbe  three  casea  Into  one,  so  far  aa  to  author- 
ize one  motion  for  a  new  trial  and  one  bill  of 
exceptions.  Is  a  question  not  necessary  to  be 
decided  In  the  present  case.  The  agreement 
above  quoted  can  In  no  event  be  construed  to 
be  a  consent  that  the  casea  be  consolidated. 


By  Ita  very  tmrma.  It  recognizes  that  there 
are  three  separate  and  distinct  cases,  and 
they  are  submitted  to  the  decision  of  the  pre- 
siding Judge,  not  aa  one  consolidated  case, 
but  aa  three  separate  and  distinct  cases. 
Proiieriy  construed,  the  agreement  accom- 
plishes only  two  purposes:  First  that  all  of 
the  caaea  should  be  heard  by  the  presiding 
Judge  without  the  Intervention  of  a  Jury; 
and,  second,  that  they  should  be  heard  at 
the  same  time,  niere  being  three  separate 
caaea,  and  no  order  of  ctmsoUdation,  a  motion 
for  a  new  trial  by  the  losing  party  was  nec- 
eosary  In  each  case  to  authorise  the  Judge  to 
review  his  mllngs;  and,  this  being  true,  a 
single  bill  of  ezc^tlona,  which  attempted  to 
bring  to  this  court  the  three  distinct  cases, 
was  nugatwy.  Assurance  Co.  v.  Way,  9S 
Qa.  748,  27  8.  K.  167;  Hicks  v.  Walker  (Ga.) 
80  S.  B.  883.  Writ  of  error  dismissed.  All 
the  Justices  concurring. 

(Iti3  On.  83B) 

OOSGROYB  ▼.  dTT  COVKOO,  OP  AU- 
GUSTA. 
(Supreme  Court  of  Georgia.    July  28,  1888.) 

CiTT  OrDISAHOB— DSPOTS— DanMUBBS. 

1.  The  dty  council  of  Augusta  lios  not  un- 
der the  "general  welfare  clause"  in  tbe  charter 
of  that  dty,  the  power  to  pass  an  ordinance  ab- 
solutely prohlUang  drummers,  runners,  hack- 
men,  cabmen,  and  all  other  persons  from  enter- 
ing, with  the  owner's  consent  a  union  passen- 
ger depot  in  such  dty,  "to  aolidt  custom  or 
patrons." 

2.  The  question  whether  the  owner  In  fee  of 
such  a  depot  or  Its  lessee,  may  or  may  not 
lawfully  grant  to  one  or  more  persons,  the 
privilege  of  entering  the  same  for  the  purpose 
of  soUdting  "custom  or  patrons,"  to  the  ex- 
clusion of  all  others  carrying  on  a  like  busi- 
ness, is  not  made  in  the  present  case. 

Simmons,  C.  J.,  and  Little,  J.,  dissenting. 
(Syllabus  by  the  Court) 

Brror  from  superior  court  Richmond  com>. 
ty;   B.  H.  Callaway,  Judge. 

C.  H.  (Dosgrove  was  convicted  of  violating 
an  ordinance  of  the  city  council  of  Augusta, 
and  brings  error.    Reversed. 

Jos.  B.  Camming  and  Bryan  Cumming,  for 
plaintiff  In  error.  Wm.  H.  Davis,-  Sol.  Gen., 
M.  P.  Carroll,  and  Wm.  K.  Miller,  for  defendr 
ant  In  error. 

FISH,  J.  L  There  Is  nothing  In  the  char- 
ter of  the  city  of  Augusta  delegating  to  Its 
dty  council  express  power  to  regulate  hacka 
or  tbe  hack  business.  The  powers  of  the 
council  In  this  respect  are  derived  from  the 
general  welfare  clause  in  the  act  of  Incor- 
poration. It  la  elementary  that  a  municipal 
corporation,  la  the  exercise  of  police  power 
conferred  by  the  general  welfare  clause  of 
its  charter,  for  the  purpose  of  promoting  tbe 
comfort  health,  convenience,  good  order,  and 
safety  of  Its  citizens,  may  pass  reasonable 
ordinances  for  the  regulation  of  lawful  trades 
and  occupations  within  its  limits.  But  It 
Is  not  authorised,  under  such  power,  to  make 
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it  unlawful  to  carry  on  a  lawfnl  trade  or 
business  In  a  lawful  manner.  There  is  quite 
a  difference  between  prohibition  of  a  trade 
and  the  regulation  of  It  Indeed,  "a  power 
to  regulate  seems  to  imply  the  continued 
existence  of  that  which  Is  to  be  regulated." 
An  ordinance  which  prescribes  that  certain 
persons  shall  not  carry  on  their  business, 
which  would  otherwise  be  legitimate,  in  a 
particular  place,  or  on  certain  premises,  Is, 
as  to  such  place  or  premises,  clearly  prohib- 
itive;  and  to  authorize  the  passage  of  such 
an  ordinance,  where  the  power  is  undoubted, 
the  injury  to  the  public,  which  furnishes  the 
Justification  for  the  ordinance,  should  proceed 
from  the  inherent  character  of  the  business 
when  conducted  at  such  place  or  upon  such 
premises.  Where,  however,  the  business 
can  be  conducted  there  by  proper  persona 
without  harm  or  inconyenlence  to  the  pub- 
lic, the  prosecution  of  it  should  not  be  en- 
tirely prohibited,  but  such  necessary  police 
rules  and  regulations  should  be  prescribed 
for  carrying  on  such  business  in  that  par- 
ticular locality  as  may  be  necessary  for  the 
public  good.  See  Corporation  of  Toronto  t. 
Virgo,  73  Law  T.  (N.  S.)  449.  On  appeal 
from  the  supreme  court  of  Canada,  the  privy 
council  held  (affirming  the  Judgment  of  the 
court  below)  that,  where  a  municipal  coun- 
cil had  power  to  make  by-laws  for  "regulat- 
ing and  goYeming"  hawkers,  etc.,  they  did 
not  have  power  to  prohibit  hawkers  from 
plying  their  trade  at  all  in  a  substantial  and 
Important  part  of  the  city,  and  that  a  by- 
law to  that  effect  was  ultra  vires;  that,  when 
the  legislature  intended  to  give  power  to  pre- 
vent or  prohibit.  It  did  so  in  express  words; 
and  that  the  provisions  of  the  act  did  not 
Intend  to  Include  a  power  to  prevent  or  pro- 
hibit in  a  power  to  regulate  or  govern.  It 
la  stated  in  the  opinion  that  it  was  argued 
that  the  by-law  did  not  amount  to  prohibi- 
tion, because  hawkers  might  still  carry  on 
their  business  in  certain  streeta  of  the  city; 
but  Lord  Davey,  speaking  for  the  council, 
said:  "The  question  is  one  of  substance, 
and  should  be  regarded  from  the  point  of 
view  as  well  of  the  public  aa  of  the  hawk- 
ers. The  effect  of  the  by-law  is  practically 
to  deprive  the  residents  of  the  most  impor- 
tant part  of  the  city  of  the  power  of  buying 
their  goods  from,  or  trading  with,  the  class 
of  traders  in  question.  *  *  *  At  the  same 
time  the  hawkers,  etc.,  are  excluded  from 
exercising  their  trade  In  that  part  of  the 
city."  As  somewhat  In  point,  see  Dill.  Man. 
Corp.  (4th  Ed.)  i  826;  17  Am.  &  Bng.  Enc. 
Law,  p.  254,  and  notes;  Tied.  Llm.  289,  290; 
Horr  ft  B.  Mun.  Ord.  I  80.  The  case  of 
Napman  v.  People,  19  Mich.  852,  Is  very 
similar  to  the  case  at  bar.  Napman  was 
convicted  before  the  recorder's  court  of  the 
city  of  Detroit  of  violating  an  ordinance  of 
that  city  providing  that  "no  porter,  runner, 
backman,  •  •  •  omnibus  agent  •  •  • 
shall,  on  the  arrival  of  any  •  •  •  railroad 
cars  in  the  city  of  Detroit,  for  a  period  ot 


fifteen  minutes  thereafter,  go  npon,  or  ap- 
proach within  twenty  feet  of,  the  •  •  • 
depot  where  such  •  •  •  railroad  cars  have 
*  *  *  stopped  running,  or  are  about  to 
stop  running,  unless  such  porter,  ranner, 
hackman,  »  •  •  omnibus  agent,  •  •  • 
be  requested  by  a  passengrer  to  remove  some 
trunk  or  other  baggage  from  said  depot," 
etc.  The  facts,  as  found  by  the  recorder, 
were  that,  by  an  agreement  between  the  De- 
troit ft  Milwaukee  Railroad  Company  and 
the  omnibus  company,  the  drivers  and  aeents 
of  the  latter,  and  they  alone,  were  authorized 
and  permitted  to  go  within  the  depot  of  the 
former.  Immediately  on  the  arrival  of  any 
train,  to  invite  passengers  to  ride  in  tbdr 
omnibuses.  Napman  was  a  driver  of  the 
omnibus  company,  and  as  such,  under  the 
above  agreement,  within  15  minutes  after 
the  arrival  of  a  train  at  the  Milwaukee  depot. 
entered  therein,  and  solicited  passengers  to 
take  one  of  the  vehicles  of  his  company. 
It  was  for  this  act  be  was  convicted.  The 
supreme  court,  to  which  the  case  waa  car- 
ried by  certiorari,  directed  that  the  convic- 
tion be  quashed,  and  In  the  opinion  says: 
"The  main  question,  however,  calls  for  a  de- 
cision upon  the  validity  of  a  prohibition 
which  would  prevent  railroad  companies 
from  making  such  arrangements  as  one 
found  by  the  recorder  to  have  been  entered 
toto  here.  We  have  no  difficulty  In  deddins 
that  the  city  cannot  lawfully  Interpose  to 
prohibit  snch  arrangements.  The  acta  duie 
are  done  upon  the  private  premises  of  tlae 
railroad  companies,  over  which  the  dty  can 
have  no  general  control;  and  we  think  tbere 
is  no  reason  why  these  companies.  In  their 
character  of  carriers  of  passengers,  may  not 
properly  make  such  arrangements  as  will 
facilitate  their  reaching  their  desUnatlon  any- 
where in  the  city  as  well  as  at  the  end  of 
the  track  in  the  depot  Passengers  who  are 
strangers  in  the  city  have  no  means  of  know- 
ing the  character  of  the  runners  they  may 
encounter  outside  of  the  depot  and.  If  they 
can  deal  without  confusion  and  at  their  lei- 
sure with  responsible  agents,  it  will  be  much 
more  convenient  and  safe  than  to  compel 
them  to  select  from  among  strangers  and  In 
the  noise  and  bustle  attendant  upon  the  ar- 
rival of  the  cars.  Such  contracts  of  em- 
ployment made  in  the  cars  and  on  the  prem- 
ises by  the  companies  cannot  lawfully  be 
restrained  by  the  city  authorities.  No  driv- 
er can,  without  permission,  go,  of  right,  on 
the  private  property  of  the  railroad  com- 
pany, unless  employed  by  a  passenger,  and 
the  city  could  give  him  no  authority  to  do 
so,  and  any  arrangements  for  the  delivery 
of  passengers  and  their  baggage,  not  nolaw- 
fnl  in  themselves,  which  are  made  by  the 
railroads  in  their  own  cars,  and  on  their  own 
lands,  are  exempt  from  municipal  interfer- 
ence, and  the  ordinances,  so  far  as  they  may 
attempt  such  Interference,  are  invalid."  This 
court  held  in  Fluker  v.  Railroad  Co.,  81  Ga. 
461,  8  S.   B.  529   (Syl.,  point  1),   that    "th« 
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dotnlDlon  of  a  railroad  corporation  over  Its 
trains,  tracks,  and  'rlgbt  of  way"  Is  no  less 
complete  or  ezcluslye  tban  that  which  every 
owner  has  over  his  own  property.  Henc* 
the  corporation  may  exclude  whom  it  pleas- 
es, when  {hey  come  to  transact  thdr  own 
private  business  with  passengers  or  third  pei^ 
sons,  and  admit  whom  it  pleases,  when  they 
come  to  transact  such  business.  This  applies 
to  selling  lunches  to  or  soliciting  orders 
from  passengers  for  the  sale  of  lunches." 
See  cases  cited  at  the  end  of  flrst  paragraph 
of  the  opinion,  page  464,  81  6a.,  and  page 
530,  8  S.  E.;  also.  Railroad  Co.  v.  Tripp,  147 
Mass.  35,  17  N.  B.  89;  Grlswold  v.  Webb 
(B.  I.)  19  A.tL  143;  Perth  General  StaUon 
Committee  v.  Ross,  8  Am.  &  Bng.  R.  Cas. 
(N.  S.)  639,  and  cases  cited  In  note.  While 
It  may  be  true  that  to  permit  all  the  hack- 
men  In  a  city  to  go  Into  the  railroad  depots 
upon  the  arrival  of  trains,  and,  without  roles 
regulating  their  conduct,  allow  them  to  of- 
fer their  services  and  solicit  patronage, 
would  naturally  create  great  confusion  and 
bewilderment,  and  be  very  annoying,  em- 
barrassing, and  harassing  to  passengers, 
yet  the  railroad  company  has  the  right  to 
prevent  this  by  excluding  them  all  (see  Fluk- 
er's  Case,  supra),  or  by  making  such  rules 
and  regulations  as  would  obviate  the  evils. 
See  Cole  v.  Rowen  (Mich.)  60  N.  W.  188; 
Bob  Co.  v.  Sootsma,  84  Mich.  194,  47  N.  W. 
667.  If  necessary,  the  municipality,  by 
prescribing  reasonable  rules  for  the  conduct 
of  hackmen  while  plying  their  trade  upon 
tbe  premises  of  the  railroad  companies, 
conid  avoid  the  annoyance,  etc,  to  which 
tbe  public  might  otherwise  be  subjected. 
As  we  have  already  seen,  the  dominion  of  a 
railroad  company  over  Its  depot  grounds  is  no 
less  complete  and  exclusive  than  that  which 
any  other  owner  has  over  his  own  property, 
and  tbe  corporation  can  admit  or  exclude 
whom  It  pleases,  except  when  they  may  come 
to  transact  business  with  it  as  a  common  car- 
rier. Fluker's  Case,  supra.  Therefore  the 
railroad  company,  If  It  should  see  fit,  could 
keep  all  the  hackmen  out  of  Its  depot 
grounds,  If  they  did  not  come  to  transact 
business  with  it  as  a  common  carrier,  or,  If 
It  pleased.  It  could  admit  them  all  upon  its 
premises,  unless  legally  deprived  of  such 
right  by  the  city  ordinance  In  question. 

Tbe  right  to  permit  hackmen  to  ply  their 
trade  upon  Its  premises,  by  there  soliciting 
patronage.  Is  a  valuable  property  right  be- 
longing to  the  railroad  company,  similar  to 
its  right  to  sell  or  lease  to  another  the  privi- 
lege of  conducting  a  restaurant,  news  stand, 
lunch  counter,  storage  rooms  for  parcels, 
etc..  In  Its  depot,  which,  although  Its  exer- 
cise may  be  regulated,  cannot  be  complete- 
ly taken  away  by  the  municipality  under 
tbe  power  granted  It  in  the  general  welfare 
clause  of  Its  charter.  To  do  so  would  be 
to  deprive  the  railroad  company  of  Its  prop- 
erty wlthoot  due  process  of  law.  Moreover, 
the  carrying  on  of  a  public  hack  business. 


not  having  any  inherent  evDs,  Is  lawful  In 
Itself;  and  where  the  privilege  of  soliciting 
custom  tor  one's  hack  upon  the  premises  of 
another,  mnch  frequented  by  the  public 
needing  hacks,  has  been  secured  from  the 
owner  of  the  premises,  such  privilege  also 
becomes  a  valuable  property  right,  of  which 
the  owner  cannot  be  entirely  deprived  by 
the  city  imder  the  power  granted  in  Its  gen- 
eral welfare  clause.  .  Of  course,  the  city, 
under  such  power,  may  regulate  the  exer- 
cise of  the  right  by  such  reasonable  rules 
as  may  be  necessary  for  the  comfort,  con- 
venience, and  safety  of  the  public. 

2.  The  question  whether  a  railroad  com- 
pany can  lawfully  grant  to  one  or  more  hack- 
men  the  exclusive  privilege  of  entering  its 
depot  for  the  purpose  of  soliciting  and  ob- 
taining patronage  Is  not  made  In  this  case. 
The  only  point  presented  by  the  writ  of  er- 
ror Is,  did  the  city  of  Augusta,  under  the 
power  conferred  by  the  general  welfare  clause 
of  its  charter,  have  the  authority  to  pass  the 
ordinance  prohibiting  all  hackmen  from  en- 
tering the  depot  to  solicit  patronage  therein, 
although  the  railroad  company  might  con- 
sent for  them  to  enter  for  such  purpose? 
Whatever  may  be  the  rights,  if  any,  of  hack- 
men  who  may  have  been  excluded  from  the 
depot,  they  are  not  here  complaining.  The 
fact  that  the  employer  of  the  plaintiff  may 
have  secured  from  the  railroad  company  the 
exclusive  privilege  of  plying  his  trade  in  Its 
depot  can  certainly  shed  no  light  upon  tbe 
question  as  to  whether  or  not  the  city,  under 
its  charter,  could  lawfully  exclude  all  per- 
sons engaged  in  the  same  business  from  the 
depot  The  question  made  Is  whether  Cos- 
grove  was  rightfully  there,  and  not  whether 
others  were  wrongfully  excluded.  Judgment 
reversed.  All  the  Justices  concurring,  except 
SIMMONS,  a  J.,  and  LITTLB,  J,,  dissent- 
ing. 

(103  Oa.  84» 
HATCHER  V.  SMITH. 
(Supreme  (3ourt  of  Georgia.    July  28,  1898.) 
ExsoirnoM— Pbopbrtt  Subjbot— Umokbtain  Im* 

TBBE8T8 — WlIXA 

1.  Where  a  testator  devised  to  a  named  son 
described  land,  "for  the  use  of  my  said  son, 
his  wife  and  children,  during  his  natural  life, 
and  after  his  death  to  be  eqnally  divided  be- 
tween any  children  he  may  leave,"  further  pro- 
viding, "It  is  my  intention  that  said  land  shall 
at  no  time  he  sabject  to  the  debts  of  my  said 
son,  •  •  •  but  shall  be  for  the  support  of 
himself  and  family  dnrinf;  his  natural  life,  and 
after  his  death  to  be  divided  as  before  stated;" 
and  where  such  testator  l)e<iueathed  to  the 
same  son  an  interest  in  certain  railroad  stock, 
providing,  as  to  it,  "The  portion  or  share  of  my 
son  •  •  •  shall  be  for  the  support  of  my 
said  son  and  his  family  during  the  term  of  the 
natural  life  of  my  said  son,  and  after  his 
death  to  be  equally  divided  between  any  chil- 
dren he  may  leave,  — held,  that  even  If,  under  a 
proper  construction  of  this  devise  and  bequest, 
any  legal  life  estate  In  the  corpns  of  the  prop- 
erty passed  to  the  son,  it  was,  at  a  time  when 
he  had  a  liung  child  or  children  with  a  pos- 
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8lbUlt7  of  becoming  th«  father  of  other  ehO- 
dren,  too  indefinite  and  uncertain  to  become 
the  snbject  of  leyy  and  sale,  and  thia  wonld  be 
■o  aa  long  as  such  possibiUty  continued. 

2.  Thia  case  is  distinguiahable  from  that  of 
Bozeman  y.  Bishop,  20  S.  B.  11,  04  Oa.  458. 

(Syllabus  by  the  Court) 

jBlrror  from  superior  court,  Columbia  coun- 
ty; B.  H.  Callaway,  Judge. 

An  execution  in  fayor  of  J.  F.  Hatcher  was 
levied  on  property  to  which  John  L.  Smith, 
trustee,  interposed  a  daim.  There  waa  a 
Judgment  for  claimant,  and  plaintiff  brings 
error.    Affirmed. 

H.  O.  Boney  and  Eknory  Cason,  for  plain- 
tiff in  error.  Thos.  B.  Watson,  and  John,T. 
West,  for  defendant  in  error. 

FISH,  J.  1.  The  first  lieadnote  sets  forth 
the  material  parts  of  the  will  under  which 
John  L.  Smith,  as  trustee,  claimed  the  prop- 
erty levied  upon.  We  deem  it  unnecessary 
to  express  our  opinion  as  to  whether  or  not, 
under  the  terms  of  the  will,  there  was  a  sub- 
sisting executory  trust  when  the  claim  was 
Interposed,  and  whether  John  L.  Smith  had 
a  life  interest  only  in  the  usufruct  or  ta  the 
corpus  of  the  estate;  for,  granting  that  the 
trust,  if  any,  was  executed,  and  that,  under 
a  proper  construction  of  the  will,  he  had  a 
legal  life  estate  In  the  corpus  of  the  land  and 
railroad  stock  in  question,  it  was  certainly 
too  vague  and  uncertain  to  become  the  sub- 
ject of  levy  and  sale,  because  at  the  date  of 
the  levy,  and  when  the  claim  was  interposed 
and  tried,  he  had  two  children  then  in  life, 
with  a  possibility  of  becoming  the  father  of 
more,  and,  so  long  as  such  a  possibility  con- 
tinued, his  interest  would  be  too  shifting  and 
indefinite  to  be  subject  to  levy  and  sale.  Un- 
til bis  death  It  could  not  be  known  how  many 
children  he  would  have,  and  how  many,  if 
any,  would  be  in  life  at  that  time.  Should 
the  one-fourth  interest  of  the  life  estate  be 
sold  under  this  execution  against  Urn,  and 
should  other  children  be  bom  to  him,  they 
would  be  deprived  of  any  interest  in  the  one- 
fourth  sold,  or  be  driven  to  the  expense  of 
having  to  bring  suit  for  same,  with  risk  of 
loss  of  income,  etc 

2.  The  case  at  bar  Is  distinguishable  from 
that  of  Bozeman  v.  Bishop,  94  Ga.  459,  20 
S.  B.  11.  In  that  case  the  property  was  con- 
veyed to  a  father  by  name,  and  to  his  lawful 
children,  without  naming  them,  their  heirs, 
etc.,  for  the  use,  support,  and  maintenance  of 
the  father,  and  for  the  support  and  education 
of  his  children  during,  the  life  of  the  father, 
and  at  his  death  to  be  equally  divided 
among  bis  lawful  children.  The  father,  at 
the  time  the  conveyance  was  executed,  had 
two  children  then  in  life.  It  was  held  that 
the  father  and  each  of  the  children  took,  un- 
der such  conveyance,  an  estate  for  the  life  of 
the  father,  with  remainder  to  the  children, 
and  that  the  father's  life  estate  in  the  prop- 
erty wn*  subject  to  levy  and  sale  for  his 


debts.  There  was  an  estate  to  the  father 
and  his  two  children  then  living  for  and  dar- 
ing bis  life,  with  remainder  to  those  two  diil- 
dren.  In  the  case  at  bar  the  property  is  giv- 
en for  the  nse  of  the  father,  his  wife  and  his 
children,  for  and  during  Ills  natural  life,  and 
after  liis  death  to  be  equaUy  divided  be- 
tween any  children  he  may  have,  it  being  for 
the  support  of  himself  and  family.  The  fa- 
ther's interest  was  contingent  upon,  and  sub- 
ject to  be  diminished  by,  after-bom  children, 
whose  rights  would  be  the  same  ss  those  In 
life  when  the  levy  was  made.  There  was  no 
such  contingency  in  the  case  in  M  Oa.,  20 
8.  B.,  supra.  There  the  father's  interest  was 
more  definite,  and  could  be  sold  without  hi- 
terfering  with  the  rights  of  his  children  then 
living  or  to  be  bom,  as  the  latter  would  have 
no  interest  In  the  property.  Judgment  af- 
firmed.   All  the  Justices  concurring. 


(U6  Oa.  nS) 

BMGUSH  V.  STATB. 
(Supreme  Court  of  Georgia.    July  28,  189S.) 

UCKOSB— VBKDIOr— RCVIBW. 

1.  Under  the  decision  of  this  court  In  7%omu 
V.  State,  88  Ga.  117,  a  verdict,  upon  an  indict- 
ment for  murder,  finding  the  accused  guilty  of 
"involuntary  manslaughter,"  is  too  vague  aod 
nncertain  to  support  a  judgment  of  any  kind. 

2.  Though  complaint  of  such  a  verdict  was 
made  in  a  motion  for  a  new  trial,  and  not  by  t 
motion  In  -arrest  of  judgment,  it  waa  not  le- 
gitimate to  refer  either  to  the  evidence  or  the 
charge  of  the  court  for  the  purpose  of  asce^ 
taining  what  the  verdict  really  meant. 

Fish  and  Lewis,  JJ.,  dissenting. 

(^Uabos  by  the  Court.) 

Brror  from  superior  court,  Fulton  county; 
J.  S.  Candler,  Judge. 

Ion  Bngllsh  was  convicted  of  tnvolantaty 
manslaughter,  and  brings  error.    BeTersed. 

Arnold  &  Arnold,  for  plaintiff  to  error,  a 
D.  Hill,  SoL  Gen.,  and  Aracdd  &  Broyles,  tor 
the  State. 

FEB  OUBIAM.    Judgment  reversed. 

FISH  and  LEJWI8,  JJ.  (dissenting).  Where 
a  verdict  of  "tovoluntary  manslaughter"  was 
rendered,  and  not  otherwise  complained  of 
than  as  above  indicated,  and  where  the  rec- 
ord discloses  that  the  Judge  properly  charged 
the  Jury  that  there  could  be  no  conviction  of 
involuntary  manslaughter  in  the  commission 
of  a  lawful  act,  and  further  Instructed  them 
that,  to  the  event  they  found  the  accused 
guilty  of  involuntary  manslaughter  in  the 
commission  of  an  unlawful  act,  the  form  ot 
their  verdict  would  be,  "We,  the  Jury,  find 
the  defendant  guilty  of  Involuntary  man- 
slaughter," a  verdict  in  these  terms  was  suf- 
ficiently certain,  and  was  rightly  construed 
and  treated  as  a  verdict  convlcttog  tiie  a^ 
cused  of  involuntary  manslaughter  to  the 
commission  of  an  nnlawfnl  act  Wright  v. 
State,  78  Oa.  192,  2  S.  B.  006. 
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COLLINS  et  al.  T.  SMITH. 

(Supreme  Court  of  Georgia.     Oct  3,  1S98.) 

Wuj.8— Property  Subjsot  to  Dibpositios— Coh- 

TINOENT  IHTSRESTS. 

A  deed  executed  in  1844  conyeylng  land 
to  a  trustee  for  the  use  and  benefit  of  a  mar- 
ried woman  for  her  life,  and  declarinc  that  at 
her  death  the  same  ihonld  vest  in  the  children 
bom  of  her  body,  but  that  in  the  event  of  her 
death  "without  any  children  so  bom  of  her 
body,  as  aforesaid,  or  that  her  child  or  chil- 
dren may  all  die  intestate  and  without  issue" 
after  her  deatli,  "then  the  said  premises  to  be 
sold,  and  one-half  of  the  net  amount  of  sale  to 
Test  in  and  be  the  property  of  [R.  C],  his 
heirs  and  assigns,  and  the  other  half  to  revert 
to  and  become  the  property  of  the  [grantor] 
and  his  heirs  and  assigns,  thenceforth  and  for- 
ever," conveyed  to  R.  C.  a  contingent  inter- 
est, subject  to  testamentary  disposition  by 
him. 

(Syllabus  by  the  Court) 

Error  from  superior  coort,  Bibb  county; 
John  P.  Robs,  Judge. 

Petition  by  B.  G.  Smith  against  Oscar  Col- 
lins and  otbers  for  instructions.  A  decree 
was  passed,  and  Collins  and  otbws  bring  er- 
ror.    Affirmed. 

Hill,  Harris  &  Birch,  M.  R.  Freeman,  and 
Dessan  &  Bartlett,  for  plalntlfCs  in  error.  An- 
derson &  Anderson  and  Gnerry  &  Hall,  far 
defendant  In  error. 

FISH,  J.  By  deed  dated  in  1844,  James 
Smith  conveyed  a  certain  house  and  lot  in 
the  city  of  Macon  to  Robert  A.  Smith,  as  trus- 
tee for  Eliza  C.  Collins,  the  daughter  of  gran- 
tor, upon  the  following  terms:  "To  the  sep- 
arate use  and  benefit  of  ber,  the  said  Ellea 
0.  Collins,  for  and  during  ber  natural  life, 
and  at  ber  death  to  vest  In  the  children  born 
of  her  natural  body,  and  to  them  and  their 
heirs  forever;  but  In  the  event  of  the  death 
of  the  said  Eliza  C.  Collins  without  any  chil- 
dren so  bom  of  ber  body  as  aforesaid,  or  that 
her  child  or  children  may  all  die  intestate 
and  without  Issue  after  the  death  of  said 
Eaiza,  then  [the  described  realty]  to  be  sold, 
a.nd  one-half  of  the  net  amount  of  sale  to  vest 
in  and  be  the  property  of  the  said  Robert  Col- 
lins  [husband  of  X3Iza],  his  heirs  and  assigns, 
and  the  other  half  to  revert  to  and  become  the 
property  of  said  James  Smith,  bis  heirs  and 
assigns,  thenceforth  and  foreyer."  At  the 
date  of  the  conveyance  there  was  one  child 
of  Eliza  Collins  living,— Juliet  by  name.  An- 
other, a  daughter,  Mary,  was  afterwards 
bom.  Robert  Collins  died  testate  In  1861. 
By  his  will  he  directed  that  his  estate  and 
property  of  every  kind  and  description  should 
be  equally  divided  between  his  wife,  Eliza, 
and  his  daughters,  Juliet  and  Mary.  Both 
daughters  died  Intestate  and  without  Issue,— 
Mary  in  1870,  and  Juliet  in  1873.  Eliza  Col- 
lins died  testate  in  1889,  without  children  sur- 
viving her.  By  her  will  she  gave  all  of  her 
estate  to  her  nephew  B.  O.  Smith,  defendant 
In  error,  whom  she  made  her  executor.  In 
1876  the  heirs  of  James  Smith,  the  grantor  in 
tbe  trust  deed,  relinquished  or  quitclaimed 
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their  Interest  In  the  reversion  under  the  deed 
to  Eliza  Collins.  B.  C.  Smith  claims  this 
half  interest  under  the  will  of  Eliza  Collins, 
and  as  to  such  reversion  there  is  no  contro- 
versy. B.  C.  Smith  upon  tbe  death  of  Eliza 
went  into  possession  of  the  house  and  lot  de- 
scribed in  the  trust  deed,  and  has  since  kept 
possession.  The  heirs  at  law  of  Robert  Col- 
lins at  the  time  of  the  death  of  Eliza  Collins 
were  his  sister  Harriet  A.  Ounn,  his  nephew 
Oscar  Collins,  and  Tarlons  nephews  and 
nieces,  who  are  the  plaintiffs  in  error.  They 
claimed  that  under  tbe  terms  of  the  deed 
executed  by  James  Smith  they  were  entitled 
to  one-half  of  the  net  amount  of  the  sale  of 
tbe  property  tn  dispute,  and  demanded  Its 
sale  and  a  diylsion  as  the  deed  provided.  B. 
O.  Smith,  being  in  possession,  filed  his  equi- 
table petition,  both  as  executor  and  Individ 
nally,  asking  for  direction  as  executor,  (or 
a  determination  of  the  controversy  between 
himself,  individually,  and  the  plaintiffs  in  er- 
ror, as  to  such  property,  and  the  removal  ot 
the  cloud  upon  his  title  growing  out  of  the 
daim  of  plaintiffs  In  error.  The  case  was, 
by  consent  tried  by  Judge  Ross  without  the 
intervention  of  a  Jury,  and  tbe  facts  atwve 
stated  appeared  in  evidmce.  The  court  de- 
creed that  the  plaintiffs  in  error  bad  no  title 
or  interest  in  tbe  property  in  dispute,  and 
that  their  claims  be  disallowed  and  removed 
as  a  cloud  upon  the  title  of  defendant  in  er- 
ror, and  that  the  title  of  tbe  property,  as  to 
each  and  all  tbe  plaintiffs  In  error  and  heirs 
.at  law  of  Robert  Collins,  was  in  the  defend- 
ant in  error,  in  fee  simple.  Plaintiffs  In  er-  ' 
ror  excepted. 

The  precise  question  for  determination  is. 
did  Robert  Collins  at  the  time  of  his  death 
have,  under  the  terms  of  the  deed,  such  right 
or  Interest  In  the  proceeds  of  the  property  di- 
rected in  the  deed  to  be  converted  as  he  could 
dispose  of  by  will  7  If  he  did,  then  It  passed 
by  his  will  to  bis  wife,  EUsa,  and  his  two 
daughters,  Juliet  and  Mary;  and  tbe  interest 
of  the  daughters  having  gone  by  inheritance 
to  their  mother,  Eliza,  the  whole  went  to  B. 
C.  Smith,  under  the  will  of  Eliza,  and  the  de- 
cree of  the  court  below  was  correct  If,  on 
the  other  hand,  Robert  Collins  did  not  have 
at  the  time  of  his  death  a  right  of  Interest  in 
such  proceeds  which  he  could  dispose  of  by 
■will,  then  the  plaintiffs  In  error,  who  were 
bis  heirs  at  law  at  the  time  the  contingency 
occurred  when  the  conversion  and  division 
were  to  be  made,  took  by  inheritance  from 
him  whatever  interest  or  estate  he  may  have 
acquired  under  the  deed,  and  in  such  eyent 
tbe  court  erred  in  its  decree.  Both  theories 
were  forcibly  presented  to  us  by  tbe  able 
counsel  of  the  respective  parties,  and  we  have 
very  carefully  considered  all  tbe  authorities 
cited,  as  well  as  such  others  as  were  at  our 
command;  and  finally  we  have  no  difficulty 
In  deciding  that  under  the  terms  of  the  deed, 
Robert  Collins  took,  not  merely  a  naked  pos- 
sibility, but  an  interest  in  the  nature  of  a 
contingent  remainder,— the  contingency  d<v 
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pending  upon  the  event,  and  not  apon  the 
person,— and  that  his  interest  was  subject  to 
testamentary  disposition.  It  was  held  in 
Morse  y.  Proper,  82  Ga.  13,  8  S.  E.  625,  that 
a  contingent  remainder  in  fee  In  realty,  where 
the  contingency  is  not  as  to  the  person,  but 
as  to  the  event,  is  devisable.  The  material 
facta  in  that  case  are  quite  similar  to  those 
In  the  case  at  bar,  except  that  the  testamen- 
tary disposition  of  the  contingent  interest 
was  made  after  the  Code,  and  the  deed  under 
which  the  testator  claimed  such  interest 
made  no  provision  for  sale  of  the  realty  and 
distribution  of  the  proceeds.  Under  the  pro- 
visions of  the  deed  In  the  case  at  bar,  there 
was  no  contingency  as  to  the  person  who 
should  talce  half  the  net  proceeds  of  the  sale 
of  the  property  In  the  event  of  the  death  of 
Eliza  Ck>Uins  without  children  surviving,  or 
that  her  children  should  all  die  Intestate  and 
without  issue.  The  deed  stated  with  cer- 
tainty that  upon  the  happening  of  such  con- 
tingencies half  of  the  proceeds  should  vest 
In,  and  become  the  property  of,  Robert  Col- 
lins, his  heirs  and  assigns.  The  direction 
that  upon  the  occurrence  of  such  contingen- 
cies the  realty  be  sold,  and  divisicm  of  the 
proceeds  be  made  as  before  stated,  convert- 
ed the  realty  into  personalty  when  the  con- 
tingencies happened,  but  did  not  change  the 
estate,  or  the  quantity  of  interest,  which  Rob- 
ert Oolllns  took  under  the  deed.  De  Vaugha 
v.  McLeroy,  82  Ga.  687,  10  S.  E  211;  Leg  win 
V.  McRee,  79  Ga.  430.  4  S.  E  863;  McGinnla 
V.  Foster,  4  Ga.  377.  In  1  Jarm.  Wills,  *49, 
*  It  is  said:  "An  executory  Interest  in  real  or 
personal  estate  is  disposable  by  will.  If  the 
nature  of  the  contingency  on  which  It  Is  de- 
pendent be  such  that  the  interest  does  not 
cease  with  the  life  of  the  testator;  in  other 
words,  if  it  be  descendible  or  transmissible." 
Chancellor  Kent  (4  Kent,  Comm.  *261)  says: 
"It  is  settled  that  all  contingent  estates  of 
Inheritance,  as  well  as  springing  and  execu- 
tory uses  and  possibilities,  coupled  with  an 
interest,  where  the  person  to  take  Is  certain, 
are  transmissible  by  descent,  and  are  de- 
visable and  assignable."  See  citations  In 
note  c  Gould's  Ed.  Dr.  Minor  (2  Minor,  Inst 
p.  416)  says:  "A  contingent  remainder  of  In- 
heritance is  transmissible  by  descent  to  the 
heirs  of  the  person  to  whom  it  is  limited,  if 
such  person  chance  to  die  before  the  contin- 
gency happens,  supposing  the  existence  of 
the  remainder-man  not  to  enter  into  and 
make  part  of  the  contingency  itself,  upon 
which  the  remainder  is  intended  to  take  ef- 
fect And,  whereas  a  contingent  remainder 
is  descendible,  it  is  at  common  law  devisable 
by  will."  To  the  same  effect  see  20  Am.  & 
Eng.  Enc.  Law,  068,  968,  and  citations  In 
notes  1,  4. 

Counsel  for  plaintiffs  in  error  earnestly 
contend  that  by  the  early  common  law  con- 
tingent remainders  in  realty  were  not  de- 
visable, and  that  a  different  rule  was  not 
established  by  the  decisions  of  the  courts  In 
England  untU  after  May  14,  1776,  the  date 


from  which  the  common  law  was  adopted  In 
Georgia  by  the  act  of  1784;   tbat  contingent 
Interests  in  personalty  were  not  devisable  in 
England  until  the  act  of  parliament  of  1837 
(1  Vict  c.  26,  I  3);    and  that  prior  to    tbe 
adoption  of  the  Code,  In  1863,  contingent  re- 
mainders  in   neither   realty   nor   personalty 
were  devisable,  under  the  law  then  in  force 
In  this  state.     If  this  be  so,  then,  as  the  deed 
made  by  James  Smith  was  executed  In  1S44, 
and  Robert  Collins  died  in  1861,  the  latter 
did  not  have,  under  the  terms  of  the  deed. 
such  an  Interest  in  the  property  therein  de- 
scribed as  could  pass  by  his  will.     We    do 
not  think  the  authorities  sustain  counsel   In 
theh:  contention,  and  we  are  of  opinion  tbat 
contingent   remainders   both    In   realty    and 
personalty,   where  the  contingency  was    aa 
to  the  event  and  not  as  to  the  person,  paaaed 
by  will  under  the  law  of  Georgia  as  it  ex- 
isted prior  to  the  adoption  of  tbe  Code.      In 
Gardner  v.  Sheldon  (1670)  Vanghan,  2S8.  It 
was  held  that  executory  devises  were  devisa- 
ble.    To  the  same  effect  is  Wind  ▼.  Jelcyl 
a719)  1  P.  Wma.  672.     In  King  v.  WitHen 
(1735)   3   P.    Wms.   414   (a   case  directly    In 
point),  It  was  held  by  the  lord  chancellor, 
and  aioSrmed  by  the  lords,  that  a  oontlnsent 
devise  of  personal  estate  was  not  a  poaal- 
blllty  only,  but  was  an  interest  vested,  and 
transmissible.     This  ruling  was  approvingly 
cited  in  Gumel  v.  Wood  (1741;   Term  R.   14 
Geo.  IL  C.  B.)  8  Vln.  Abr.  112,  pL  38;  where 
Willes,  O.  J.,  said:  "The  quesUon  is  whether 
an  executory  devise  is  transmissible.     Most 
of  the  old  cases  which  hold  that  they  are  not 
devisable  were  before  executory  devises  were 
well  established,  but  that  doctrine  la  now  ex- 
ploded.    Bxecut<»7  devises  are  not  naked 
possibilities,  but  are  in  the  nature  of  contin- 
gent remainders,  and  there  is  no  doubt  bot 
that  such  estates  are  transmissible,  and  con- 
sequently    devisable."      Selwin     r.     Selwin 
(1760)  1  W.  Bl.  222,  251.  U  generaUy  cited  for 
the  doctrine  that  contingent  estates  or  Inter- 
ests in  land  passed  by  will  previous  to  their 
vesting.    This  case  was  stated  out  of  clian- 
cery  for  the  opinion  of  the  court  of  king's 
bench,  and  it  was  contended  that  the  testa- 
tor had  only  a  future  executory  use  at  the 
time  of  making  his  will,  not  a  present  oae^ 
for  the  statute  could  not  draw  the  estate  to 
the  use  till  the  possibility  (tbat  is,  the  com- 
pletion of  the  recovery)  had  actually  happen- 
ed, and  that  this  future  executory  use  waa 
not   devisable.     6   Cruise,    Real    Prop.    •27. 
The  court  of  king's  bench  certified  its  opin- 
ion that  the  lands  passed  by  the  will.     In 
the  subsequent  case  of  Roe  v.  Griffiths  (1706) 
1  W.  BL  606,  Lord  Mansfield,  0.  J.,  observed 
that  if  the  practice  when  the  court  of  king's 
bench  certified  into  chancery  had  permitted 
him  to  give  his  reasons,  he  was  prepared,  in 
the  case  of  Selwin  v.  Selwin,  supra,    to  have 
shown,  with  the  concurrence  of  all  his  breth- 
ren, that  ail  contingent  springing,  and  ezeco- 
tory  uses,  where  the  person  who  was  to  take 
was  certain,  so  tbat  the  same  might  be  de- 
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acendtble,  were  devisable;  "descendible"  and 
"devisable"  being  convertibie  terms.  In 
Moor  V.  Hawkins  (1765)  2  Eden,  342  (another 
case  well  in  point),  James  Grubb  devised  all 
his  real  and  personal  estate  in  trust  for  his 
son  James;  and  if  he  should  die  without  is- 
sue, under  age,  then  all  his  lands,  tenements, 
hereditaments,  and  premises  should  go  to 
Cochram,  his  heirs  and  assigns.  Coch^am 
devised  all  his  lands  and  tenements  whatso- 
ever that  he  should  die  seised  and  possessed 
of,  in  possession,  reversion,  or  remainder, 
and  bequeathed  all  his  personal  estate,  to  the 
plaintifT,  Moor.  Cochram  died  In  the  life- 
time of  James  Grubb,  the  son,  who  after- 
wards died,  under  age,  and  without  issue. 
Moor,  the  devisee  of  Cochram,  brought  hla 
bill,  In  which  be- claimed  the  freehold,  lease- 
hold, chattel,  and  personal  estate  unadmlnis- 
tered  of  the  testator  James  Grubb.  The  ques- 
tion was  whether  the  possibility  in  the  realty 
and  personalty  given  by  James  Grubb,  the  fa- 
ther, in  his  will  to  Cochram,  was  devisable  and 
bequeathable  by  Cochram  to  Moor.  Lord  Chan- 
cellor Nortblngton  said:  "I  never  had  a  doubt, 
dnce  I  was  twenty-flve  years  old,  that  these 
contingent  remainders  are  devisable,  notwith- 
standing some  old  authorities  to  the  contrary. 
In  the  case  of  Selwin  v.  Selwin,  however,  I 
sent  the  question  into  the  court  of  king's 
bench  for  the  satisfaction  of  the  parties;  and 
the  certificate  of  the  judges  in  that  case  im- 
plied, I  think,  that  they  agreed  with  me  in 
my  opinion."  Upon  which  the  solicitor  gen- 
eral and  Mr.  Skynner,  (or  the  defendant,  de- 
clined any  further  argument.  The  chancel- 
lor added:  "This  argument  is  very  properly 
withdrawn,  as  the  point  is  settled,  and  ought 
not  to  be  shaken.  It  is  a  liberal  and  right 
determination.  Declare  the  real  and  per- 
sonal estate  of  the  said  testator,  James 
Grubb,  passed  by  his  said  will  to  the  said 
Nicholas  Cochram,  etc,  and  that  the  real  and 
personal  estate  of  the  said  Nicholas  Cochram, 
therein  being  comprehended  the  real  and  per- 
sonal estate  of  the  said  James  Grubb,  passed 
by  his  said  will  to  the  plaintiff,  Thomas 
Moor."  In  Perry  r.  Jones,  O.  P.  (1788)  1  H. 
Bl.  30,  one  of  the  points  for  discussion  was 
whether,  if  the  interest  of  Joseph,  one  of  the 
devisees  under  the  will  being  considered,  was 
contingent,  it  was  devisable.  Lord  Lough- 
borough said  the  discussion  of  the  question 
was  unnecessary,  "for,  taking  It  to  be  a 
spriitging,  contingent,  executory  use  In  Jo- 
seph, we  are  all  of  opinion  that  It  was  de- 
visable, and  passed  by  bis  wilL  The  case  of 
Selwin  V.  Selwin.  has  determined  this  point, 
and  we  think  ourselves  bound  by  that  deter- 
mination, confirmed  aa  It  is  by  the  case  of 
Moor  V.  Hawkins,"  etc.  Upon  writ  of  error 
this  decision  of  the  court  of  common  pleas 
was  affirmed  by  the  court  of  king's  l>ench 
(1789;  8  Term  R.  88);  the  Judges  basing 
their  opinions  upon  the  construction  of  the 
statute  of  wills  (1540,  amended  1542-43),  and 
the  decisions  in  King  v.  Withers,  Gumel  v. 
Wood,  Moor  V.  Hawkins,  and  Selwin  t.  Sel- 


win, referred  to  above.  See  6  Cruise,  Real 
Prop.  "27.  Blackstone  (1765)  says:  "Con- 
tingencies and  mere  possibilities,  though  they 
may  be  released  or  devised  by  will,  or  may 
pass  to  the  heirs  or  executor,  yet  cannot  (it 
hath  been  said)  be  assigned  to  a  stranger, 
unless  coupled  with  some  present  interest." 
2  Bl.  Comm.  •290  (Chltty's  Ed.)  citing  Shep. 
Touch.  238,  239,  322,  and  Marks  v.  Marks 
(1719)  1  Strange,  132.  Mr.  Fearne  says  that, 
before  the  statute  of  wills,  contingent  inter- 
ests of  chattel  or  personal  interests  were  al 
lowed  to  pass  by  testamentary  dispositioi. 
though  inheritable  interests  were  not  1 
Fearne,  Rein.  368.  As  to  the  English  act  of 
1837,  one  of  its  prominent  purposes  seems  to 
have  been  to  enlarge  the  rule  laid  down  in 
the  decisions,  and  to  extend  the  power  to  de- 
vise contingent  interests,  both  in  realty  and 
personalty,  "whether  the  testator  may  or 
may  not  be  ascertained  as  the  person  or  one 
of  the  persons  In  whom  the  same  •  •  • 
may  become  vested,"  etc  The  right  of  tes- 
tamentary disposition  of  executory  interests 
has  never  been  so  far  extended  in  this  state, 
but  la  still  restricted  to  instances  where  the 
limitation  is  as  to  the  event,  and  not  as  to  the 
person. 

Section  3080  of  the  Civil  Code,  to  the  effect 
that  any  estate  may  be  created  in  personalty 
that  can  be  created  In  realty,  and  that  the 
rules  of  construction  as  to  both  shall  be  tbe 
same,  and  section  3101,  which  provides  that, 
"if  the  remainder-man  dies  before  the  ttane 
arrives  for  possessing  his  estate  in  remain- 
der, his  heirs  are  entitled  to  a  vested  remain- 
der interest,  and  to  a  contingent  remainder 
interest  when  the  contingency  is  not  as  to  the 
person,  but  as  to  the  event,"  are  but  mere 
codifications  of  the  old  law.  It  was  so  stat- 
ed as  to  the  latter  section  in  Payne  v.  Rosser, 
53  Ga.  662.  There  an  executory  devisee  died 
prior  to  the  Code,  and  before  the  happening 
of  the  contingency  upon  which  his  interest 
was  limited  to  take  effect;  and  it  was  tield 
that  his  contingent  interest  was  descendible, 
—not,  of  course,  to  those  who  were  his  heirs 
at  the  time  of  his  death,  but  to  such  persons 
as  sustained  that  relation  to  him  at  the  time 
the  executory  devise  fell  Into  possession; 
this  being  In  accordance  with  the  old  rule 
that  a  person  who  claims  a  fee  simple  by  de- 
scent from  one  who  was  first  purchaser  ot 
the  reversion  or  remainder  expectant  on  a 
freehold  estate  must  make  himself  heir  to 
such  person  at  the  time  when  that  xeverslov 
or  remainder  falls  into  possession.  The  rec- 
ord shows  that  the  executory  devise  in  thl» 
case  was  in  both  realty  and  personalty,  that 
the  will  directed  all  the  property  to  be  equal 
ly  divided  among  the  executory  devisees 
that  all  the  personalty  was  destroyed,  an^ 
that  the  fund  which  it  was  decreed  descender! 
to  the  heirs  of  the  devisees  was  the  proceed! 
of  the  realty  sold  by  an  administrator  df 
bonis  non,  etc.,  under  an  order  of  the  ordinarj 
for  distribution.  Under  the  rule  laid  down, 
plaintiffs  in  error  In  the  case  at  bar  woul<* 
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bave  taken  by  descent  the  Interest  of  Robert 
Collins  in  the  property  In  controversy,  if  be 
had  not  disposed  of  It  by  will  or  otherwise. 
They  were  hia  heirs  at  law  when  the  execu- 
tory .interest  which  he  took  under  the  deed 
fell  into  possession,  but  sucb  interest  had 
passed  under  his  will  to  his  wife  and  daugh- 
ters, under  whom  defendant  In  error  claims  It. 
It  the  executory  devise  in  Payne  v.  Bosser 
was  descendible,  why  was  It. not  devisable? 
When  the  contingencies  occurred  upon  which 
the  executory  interests  of  James  Smith  and 
Robert  Collins  were  to.  vest,  such  Interests 
had  united  in  the  defendant  in  error;  and  be 
bad  the  rigbt,  at  his  Section,  to  take  the 
realty  itself,  rather  than  the  proceeds  of  Its 
sale.  De  Vaughn  v.  McLeroy,  82  Ga.  6S7,  10 
8.  E.  211.  The  cases  of  Young  v.  Harkleroad, 
166  lU.  818,  46  N.  E.  1113,  and  Elwin  ▼.  El- 
wln,  8  Ves.  547,  strongly  relied  upon  by  coun- 
aei  for  plaintiffs  la  error,  are  not  in  conflict 
with  our  ruling;  for  they  are  simply  to  the 
effect,  that  where  there  is  a  limitation  over 
to  the  heirs  of  an  executory  devisee  upon  bis 
death  prior  to  the  happening  of  the  contin- 
gency upon  which  the  devise  is  to  vest,  i>end- 
ing  such  contingency  the  devisee  has  no  In- 
terest in  the  devise  which  he  can  dispose  of 
by  will,  and,  if  he  dies  betore  the  contingency 
occurs,  then  the  persons  who  may  be  his  helra 
at  the  time  of  the  vesting  of  the  executory 
devise  take  as  purchasers.  Nor  do  we  think, 
upon  careful  examination,  that  any  of  the 
other  authorities  cited  by  counsel  for  plain- 
tiff In  error  are  adverse  to  the  conclusion 
trbich  we  have  reached;  but,  as  this  dlscus- 
iion  has  been  sufflciently  extended,  we  will 
not  comment  upon  them.  Judgment  afBxmed. 
AU  the  Justices  concurring. 


<106  Ga.  ES4) 

ATLANTA,  K.  &  N.  ET.  CO.  T.  BARKER. 

(Supreme  Court  of  Georgia.     Oct.  3,  1898.) 

EUbctment— RiQHT  or  Wii— Patkbnt  or  Pkicb. 

1.  When  the  owner  contracts  with  a  railroad 
.-ompany  to  sell  to  it  a  right  of  way  over  his 
land,  receives  a  part  of  the  purchase  money  in 
cash,  and  takes  promissory  notes  for  the  bal- 
ance, reserving  title  to  himself  until  the  same 
are  paid,  and  consents  to  the  placing  on  the 
land  of  raliroa,d  track,  etc.,  as  a  part  of  a  con- 
tinuous Une,  an  action  of  ejectment  cannot 
thereafter  be  maintained  by  such  owner  to 
dispossess  the  company  of  the  right  of  way  so 
procured. 

2.  Even  if.  In  such  a  ease,  the  purchase-mon- 
ey notes  remain  unpaid,  and  they  tiecome 
tarred  by  the  statute  of  limitations,  this  fact 
ts  not  material  in  determining  the  qnestion  as 
to  vrhether  the  action  of  ejectment  would  lie. 

(Syllabus  by  the  Court.) 

Error  from  superior  court;  Fannin  county; 
George  F.  Oober,  Jndge. 

Action  by  Thomas  H.  Barker  against  the 
Atlanta,  Knoxville  &  Northern  Railway  Com- 
pany. Judgment  for  plaintiff.  Defendant 
brings  error.    Reversed. 

A.  S.  J.  HaU  and  Alex.  &  Victor  Smith,  for 
plaintiff  in  error.  C.  D.  Phillips,  O.  R.  Du- 
pree,  and  Enoch  Faw,  for  defendant  in  error. 


LITTLE,  J.  As  will  be  seen,  die  question 
which  arises  In  this  case  is  whether  a  land- 
owner who  has  expressly  contracted  wltb  a. 
railroad  company  to  sell  a  right  of  way  Cor 
the  maintenance  and  operation  of  a  railroad 
over  Ills  land,  and  who  has  consented  to  tlie 
placing  on  such  land  of  a  line  of  rail'way 
track,  etc.,  at  great  expense  upon  the  part  of 
the  vendee,  and  who,  reserving  title  In  bim- 
seU,  made  to  the  railroad  company  his  bond 
conditioned  to  convey  such  right  of  way  niMm 
the  payment  thereafter  of  a  stipulated  suin, 
is  entitled  to  maintain  an  action  of  ejectment 
against  a  railroad  company  which,  bein^  the 
successor  of  the  original  vendee.  Is  In  tlie 
possession  of  such  right  of  way,  on  which  It 
Is  maintaining  a  line  of  railroad,  and  operat- 
ing Its  cars  In  the  transportation  of  passen- 
gers and  freight.  As  will  be  seen  by  the 
petition,  the  plaintiff  alleges  that  In  Febrtuuy, 
1889,  he  contracted  with  the  Marietta.  A 
North  Georgia  Railroad  Company,  which  -was 
the  predecessor  of  the  defendant  in  error,  to 
sell  it  a  right  of  way  across  certain  lota  of 
land  owned  by  him  in  Fannin  county;  that 
the  purchase  for  said  right  of  way  contem- 
plated the  payment  of  a  certain  sum  of 
money,  of  which  he  received  $200  in  cash,  and 
promissory  notes  of  a  third  person,  due  there- 
after, for  the  balance,  and  delivered  to  the 
railroad  company  his  bond  obligating  him- 
self to  make  title  to  it  whenever  the  balance 
of  the  purchase  money  should  be  paid,  with 
other  stipulations  unnecessary  to  be  men- 
tioned. The  plaintiff  further  alleges  in  his 
petition  that  he  has  been  paid  (50  on  the 
notes,  but  that  the  balance  is  unpaid,  and 
that,  in  pursuance  of  said  contract,  the  com- 
pany entered  upon  the  lots  of  land,  and  ap- 
propriated the  right  of  way  by  Its  roadbeds 
and  tracks,  and  remained  In  possession  of  the 
same  until  the  railroad  was  sold  to  the  pres- 
ent defendant  in  error. 

It  cannot  be  understood  Crom  this  state  of 
facts  that  any  question  arises  as  to  the  rieht 
of  the  railroad  company  to  take  the  land  of 
another  for  its  use  witbout  the  payment  of 
Just  compensation.  The  land,  nnder  the  cir- 
cumstances set  out  In  the  petition,  was  not 
taken  in  the  exercise  of  the  right  of  emi- 
nent domain,  but  under  contract  of  purchase, 
and  possession  surrendered  for  the  particular 
purpose  of  constructing  a  railroad  upon  it. 
Had  it  been  the  pleasure  of  the  landowner 
BO  to  do,  he  could  have  forbidden  the  entry 
of  the  company  on  his  land,  and  the  appro- 
priation of  any  part  of  it  to  Its  use,  except 
on  pajnoaent  of  its  valne,  and  ample  power 
was  afforded  him  by  law  to  enforce  this  right. 
While  he  had  undoubtedly  the  right  to  hare 
done  so,  he  was  not  comp^ed  to  exercise  It. 
and  he  had  the  eqnal  rigbt  bjr  contract  with 
the  company  to  permit  it  to  occupy  hla  land. 
The  question  as  to  what  would  be  the  rem- 
edy of  a  landowner  against  a  railroad  com- 
pany which  entered  on  his  land,  and  appro- 
priated a  portion  of  it  to  its  use,  without  his 
consent.  Is  not  InTolved  in  the  present  case. 
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Bnt  the  sole  qnestion  la  wben,  having  agreed 
to  the  sale  of  the  land  to  a  railroad  company 
for  the  express  purpose  of  allowing  the  com- 
pany to  place  Its  tracks  thereon,  and  to  nse 
a  right  of  way  over  It,  for  the  transportation 
of  Its  cars,  and  having,  under  the  contract, 
agreed  that  the  company  could  do  so,  can 
he  thereafter  maintain  an  action  of  ejectment 
to  oust  the  compaity  from  the  possession  of 
the  right  of  way  so  occupied,  because  a  por- 
tion of  the  purchase  money  has  not  been 
paid,  and  because  title  to  such  land  still  re- 
mains In  him? 

The  plaintiff  In  error  contends  that  an  ac- 
tion of  ejectment  does  He,  and  cites  us  to  the 
case  of  Remshart  v.  Bailroad  Co.,  54  Oa.  R70. 
It  was  ruled  in  that  case  (third  headnote) 
that  the  complainant,  who  asked  for  an  in- 
junction against  the  continued  operation  of 
the  road,  was  not  entitled  to  it,  but,  if  the 
title  to  the  land  was  still  In  him,  that  be 
could  recover  the  land  by  ejectment  It  is 
important  to  note  that  In  this  case  there  was 
originally  no  contract  made  between  the  rail- 
road company  and  the  landowner  for  the  sale 
and  purchase  of  the  right  of  way;  nor  does 
It  appear  in  the  brief  statement  of  the  facts 
In  that  case  that  the  landowner  consented  to 
the  occupancy  of  the  land  by  the  railroad 
company.  We  are  also  cited  to  the  case  of 
Gammage  ▼.  Railroad  Co.,  66  Oa.  614.  It 
will  be  seen  from  the  facts  in  that  case  that 
proceedings  to  condemn  the  land  of  the  plain- 
tiff were  had  by  the  railroad  company,  and 
damages  assessed  In  the  legal  manner  pro- 
vided. Fending  this  litigation,  the  land  on 
which  the  right  of  way  was  located  was  sold 
as  the  property  of  Gammage,  and  bought  by 
Shelbley.  A  bUl  was  filed  by  the  purchaser, 
alleging  an  agreement  between  himself  and 
the  former  owner  aa  to  the  recovery  for  the 
right  of  way,  and  praying  for  an  injunction 
to  restrain  the  defendant  railroad  company 
from  passing  over  the  land.  In  this  case, 
the  court  arguendo,  in  passing  on  the  ques- 
tion whether  the  plaintiff  was  entitled  to  a 
writ  of  injunction,  also  said,  in  effect,  that, 
tf  the  title  was  in  the  plaintiff,  he  had  a 
remedy  by  ejectment;  but  it  must  also  be 
noted  that  in  this  case  the  original  occupa- 
tion of  the  land  was  against  the  consent  of 
the  owner,  who,  by  the  legal  means  he  pos- 
sessed, resisted  the  right  of  the  company  to 
take  It.  We  are  referred  to  the  case  of  Al- 
ston ▼.  WIngfield,  53  Oa.  18,  which,  after  ex- 
amination, we  think  Is  not  applicable  to  the 
question  involved  in  the  present  case,  the 
suit  there  being  between  private  individuals. 
The  same  is  true  in  the  case  of  McDanlel  v. 
Gray,  69  Oa.  4S3,  to  which  we  were  also  re- 
ferred. A  similar  state  of  facts  also  exists 
In  the  case  of  Fields  v.  Carlton,  75  Oa.  564, 
which  we  were  asked  also  to  examine. 

It  must  be  understood  that  we  are  not  de- 
nying the  right  of  the  vendw  to  maintain  an 
action  of  ejectment  to  recover  land  sold  by 
him  when,  by  the  contract,  he  reserved  title 
In  himself  until  the  payment  of  the  purchase 


money,  and  where  the  porchase  money  is 
due,  and  has  not  been  paid.  As  a  general 
proposition,  that  is  too  well  settled  to  require 
at  our  hands  any  consideration.  But  the 
question  is  whether,  under  the  circumstances 
of  this  case,  the  plaintiff  in  this  action  Iiad 
this  remedy.  In  the  argument  here,  counsel 
for  defendant  in  error  Insisted  that,  if  this 
remedy  did  not  exist  In  this  case,  it  was  be- 
cause the  defendant  was  a  railroad  company, 
and  he  questioned  whether  a  railroad  com- 
pany had  any  rights  superior  to  those  of  an 
IndividuaL  Counsel  was  right.  If  this  ac- 
tion cannot  be  maintained  In  the  present  case, 
It  is  because  the  defendant  Is  a  railroad  com- 
pany. Not  that  a  railroad  company  has  or 
ought  to  have  any  more  rights  than  an  indi- 
vidual; not  because  the  claims  of  a  railroad 
company  should  be  entitled  to  any  more  con- 
sideration than  those  which  any  natural  per- 
son possesses;  but  it  is  because  a  company 
which  has  constructed  and  is  operating  a 
railroad  between  two  distant  termini,  run- 
ning through  several  counties,  and  possibly 
states,  must,  for  the  sake  of  the  public  inter- 
est involved,  be  treated  as  an  entirety,  and 
that  "one  cannot  stand  by  and  suffer  another 
to  expend  money  to  large  amounts  on  his 
land  as  part  of  a  great  system  of  improve- 
ment, and  then  stop  (by  Injunction)  the  en- 
tire system  until  he  is  paid.  He  must  move 
In  limine.  He  must  defend  at  the  threshold. 
Laches  is  a  lock  to  the  door  of  equity,  which 
few  keys.  If  any,  are  strong  enough  to  open. 
Griffin  V.  Ralhwad  Co.,  70  Ga.  167.  "A  rail- 
road, with  Its  bridges,  depots,  and  other  ap- 
purtenances, is  no  less  an  entirety  than  a 
dwelling  house,  with  Its  kitchen,  its  chim- 
neys, and  its  doorsteps;  and  yet  no  one  has 
ever  supposed  that  a  mechanic's  lien  could 
be  enforced  against  the  doorsteps  or  chim- 
neys of  a  dwelling  bouse,  or  that  they  could 
be  sold  and  removed,  to  the  utter  destruction 
of  the  whole  property."  Iioan  Go.  v.  Candler, 
87  Ga.  242,  13  S.  B.  660,  cited  from  E:napp  t. 
RaUroad  Co.,  7  Am.  &  Eng.  R.  Cas.  39[). 

In  a  very  strong  and  able  opinion  delivered 
by  Mr.  Justice  Cobb  In  the  case  of  Railway 
Co.  T.  Hughes  (Qti.)  30  S.  E.  972,  and  from 
which  we  ftedy  quote,  it  is  aptly  said:  "Con- 
troversies Jn  reference  to  the  possession  of 
land,  where  the  rights  of  Individuals  only  are 
Involved,  are  purely^ matters  of  private  con- 
cern. Oontroversles'ln  which  a  corporation 
charged  with  the  duties  incumbent  upon  car- 
riers of  passengers,  freight,  and  malls,  In 
which  an  effort  is  made  by  private  individuals 
or  others  to  take  away  from  such  corporation 
a  part  of  the  property  in  Its  possession  which 
Is  abs<riutely  essential  to  its  complete  per- 
formance of  the  public  duties  required  of  It, 
become  matters  of  more  than  private  concern, 
and  In  which  the  public  is  deeply  and  serious- 
ly Interested.  For  tills  reason  it  has  become 
settled  law  that  the  harsh  remedies  which 
would  be  allowed  to  one  individual  against 
another  in  reference  to  the  possession  of  land 
will  not  be  allowed  to  aae  who  is  seeking  to 
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recover  such  property  from  a  railroad  com- 
pany, when  exact  justice  can  be  done  to  such 
owner  by  giving  to  him  remedies  which  are 
leas  severe  hi  their  nature,  and  by  which  he 
would  secure  substantially  the  same  rights; 
thereby  saving  to  the  public  the  right  to  re- 
quire a  performance  of  the  public  duties  In- 
cumbent upon  the  corporation  whose  property 
Is  the  subject-matter  of  the  controversy.  That 
a  railroad  corporation  has  a  right  to  deprive 
a  person  of  his  property  for  Its  uses  by  doing 
acts  which  In  an  individual  would  be  dealt 
with  as  a  trespass  Is  not  contended  for;  but 
when  a  railroad  company  enters  upon  land, 
and  constructs  its  road  without  lawful  au- 
thority, and  the  landowner  acquiesces  In  the 
unlawful  act  and  the  consequent  appropriation 
of  the  property  to  a  great  public  use,  until  the 
same  has  become  a  necessary  component  part 
of  the  property  required  by  the  railroad  to  per- 
form its  public  duties,  such  landowner  will  be 
held  to  have  waived  his  right  to  retake  the 
property,  and  will  be  remitted  to  such  other 
remedies  for  the  wrong  done  htm  as  will  not 
Interfere  with  the  rights  of  the  public  to 
have  the  railroad  maintained  and  operated. 
If  this  is  the  case  in  reference  to  unlawful 
entry,  for  a  stronger  reason  the  same  result 
would  follow  If  the  entry  by  the  railroad  com- 
pany In  the  first  Instance  was  by  the  author- 
ity or  consent  of  the  landovnier,  even  though 
It  be  under  a  parol  license,  and  the  legal  title 
to  the  land  still  remain  In  the  landowner. 
The  current  of  modem  authority  sustains  the 
proposition  that  when  a  railroad  company  Is 
in  possession  of  land,  using  it  as  a  right  of 
way,  although  not  having  acquired  the  legal 
title  thereto,  the  landowner  would  be  estopped 
from  ejecting  the  company  from  the  prem- 
ises^  If  It  was  shown  either  that  the  original 
entry  was  with  his  consent,  or  that  the  entry 
without  his  consent  was  so  long  acquiesced  In 
that  to  allow  the  company  to  be  ejected  would 
either  dismember  the  property  of  the  company, 
or  essentially  Interfere  with  its  ability  to  dis- 
charge the  public  duties  incumbent  upon  It." 

For  all  practical  purposes,  the  ruling  in  the 
case  to  which  we  have  just  referred  controls 
the  question  made  In  the  present  case.  It 
most  be  borne  In  mind  that  we  are  consid- 
ering only  the  question  of  the  right  of  the 
landowner  to  have  the  remedy  of  ejectment 
Of  course,  the  owner  of  land  who  has  not 
been  paid  for  the  same  la  entitled,  as  a  mat- 
ter of  right,  unless  his  claim  has  been  defeat- 
ed by  some  act  or  omission  on  his  part,  to  be 
paid  for  the  use  of  such  land,  whether  such  use 
was  authorized  or  unauthorized  by  him,  and 
"the  landowner  la  entitled  to  compensation 
for  his  property,  and  this  must  be  ascertained 
and  paid  to  him  before  the  corporation  Is  vest- 
ed with  the  complete  right  to  hold  and  enjoy 
hla  property  as  its  own."  Mr.  Justice  Oobb, 
in  the  opinion  referred  to,  cites  a  ntunber  of 
anthorltles  directly  in  point,  to  sustain  the 
proposition  laid  down  In  that  part  of  his  opin- 
ion from  which  we  have  quoted;  and  It  would 
really  seem  to  be  a  work  of  supererogation 


to  add  further  citations.  We  'wfll,  however, 
briefly  refer  to  some  other  adjudicated  cases 
clearly  establishing  the  proposition  that,  un- 
der circumstances  such  as  are  Involved  In  tbe 
present  case,  the  landowner,  while  being  en- 
titied  to  the  same  rights  to  collect  the  par- 
chase  price  of  his  land  as  exist  In  all  other 
cases,  is  not  entitled  to  the  remedy  of  eject- 
ment to  regain  possession  of  the  land  on 
which  the  said  railroad  track  is  located.  In- 
deed, some  of  the  authorities,  while  denying 
this  remedy,  go  to  the  extent  of  declaring  that 
the  court  will  frame  a  decree  so  as  to  protect 
him  In  preference  to  other  creditors. 

In  the  argument  here,  counsel  for  tbe  plain- 
tiff In  error  asked  leave  to  review  such  of  tlie 
decisions  of  this  court  as  seemed  to  conflict 
with  the  doctrine  that  the  landownor  did  not 
have  a  remedy  by  ejectment  In  cases  where 
the  circumstances  were  similar  to  those  pres- 
ent here.  Among  them  are  the  cases  here- 
tofore referred  to  as  having  been  dted  by 
counsd  for  the  defendant  in  error.  It  is  not 
necessary,  in  our  opinion,  so  far  as  the  decision 
of  the  question  involved  in  the  present  case 
is  concerned,  to  review  the  cases  cited  by  tbe 
defendant  in  error.  In  all  of  tbose  to  which 
reference  has  been  made,  the  facts  were  that 
the  railroad  company  entered  into  possession 
of  the  land  without  the  consent  of  the  owner. 
What  the  law  may  be  as  applicable  to  cases 
of  that  character  is  a  question  with  wbich 
we  are  not  now  concerned,  as  it  Is  not  pres- 
ent for  consideration.  In  the  most  excellent 
and  echaustive  brief  of  counsel  for  tbe  plain- 
tiff in  error,  many  very  strong  authorities 
supporting  hJs  contoition  have  been  collect- 
ed. Some  of  these  and  other  cases  we  will 
briefly  note. 

The  supreme  coturt  of  Alabama,  in  Thornton 
V.  Railroad  Co.,  84  Ala.  109,  4  South.  197, 
speaking  through  Stone,  O.  J.,  on  the  qneetion 
of  tbe  right  of  a  party  to  recover  danmges 
for  the  Injury  done  to  her  freehold  by  taking 
a  right  of  way  for  a  railroad,  says:  "It  is 
contended  for  the  appellee  that,  by  permit- 
ting the  railroad  company  to  construct  its 
road  and  operate  It  without  interference,  com- 
plainant has  estopped  herself  from  now  as- 
serting her  right  to  compensation  for  tbe 
right  of  way.  There  is  no  principle  of  es- 
toppel against  this  dalm,  considered  as  a 
mere  demand  for  damages  for  the  right  of 
way.  If  she  was  seeking  to  evict  the  corpo- 
ration, there  might  be  something  in  the  ob- 
jection. That  is  not  the  purpose  of  this  salt." 
The  supreme  court  of  Arkansas,  in  Railroad 
Oa  V.  Turner,  81  Ark.  494,  ruling  on  tbe 
question  of  the  remedy  of  a  landowner  to 
have  compensation  from  a  railroad  company 
which  had  located  its  right  of  way  on  bis 
land,  says  "that  the  statutnry  remedy  in 
favor  of  the  landowner  was  exclusive,  and  he 
could  not  maintain  ejectment  for  land  appro- 
priated for  a  right  of  way."  Further,  "if  tbe 
appellee  was  not  confined  to  the  statutory 
remedy,  as  It  seems  from  the  authorities  he 
was,  he  should,  in  justice,  be  required  to  re- 
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sort  to  some  remedy  that  would  give  Wm  the 
valne  of  his  land,  and  leave  the  company  In 
the  use  ot  the  easement"  The  supreme 
court  of  Colondo,  on  the  same  question,  rules 
as  follows:  "If  the  railway  company,  with- 
out right,  enters  upon  the  land  of  a  citizen 
who  Is  vested  with  the  exclusive  right  of 
possession,  and  attempts  to  construct  its  road- 
bed over  the  same,  the  citizen  may  procure 
Its  expnlslon  by  an  action  of  ejectment,  pro- 
vided he  does  not  acquiesce  in  the  possession 
so  taken,  or,  by  affirmative  acts,  laches,  or 
other  conduct,  place  himself  and  the  railroad 
company  in  such  a  position  as  to  malce  it 
inequitable  for  him  to  Insist  upon  a  restora- 
tion of  the  possession.  Conduct  of  the  char- 
acter mentioned  would  limit  his  recovery  to 
the  value  of  the  land  taken."  Railroad  Co. 
V.  School  DIst  No.  22,  14  Colo.  327,  23  Pac 
978.  Similar  rulings  are  made  in  Morris  v. 
Railway  Co.,  76  HL  522.  In  Porter  v.  RaU- 
way  Co.,  125  Ind.  478,  25  N.  E.  556,  it  is 
ruled  tliat,  where  the  owner  stands  by  with- 
out objection  until  the  rights  of  the  public 
and  third  parties  have  intervened,  he  may 
malntahi  neither  ejectment  nor  injunctloa, 
but  may  resort  to  an  action  for  damages. 
And  in  Fazende  v.  Morgan,  31  La.  Ann.  549, 
it  was  ruled  that,  as  a  railroad  was  a  quasi 
pnblic  work,  one  who  permitted  without  com- 
plaint a  railroad  company  to  use  his  land 
and  construct  its  road  cannot  thereafter  re- 
claim it,  free  from  the  servitude  he  lias  per- 
mitted to  be  imposed  on  it;  and,  while  this 
presumed  waiver  is  a  bar  to  an  action  to  dls- 
poBseas  the  company,  the  owner  Is  not  de- 
prived of  his  action  for  damages  for  the 
value  of  the  land.  The  courts  of  many  other 
states  have  ruled  the  same  principle.  See 
Perkins  t.  Railroad  Co.,  72  Me.  95;  Railroad 
Co.  V.  Strauss,  87  Md.  238;  HaskeU  v.  New 
Bedford,  108  Mass.  214;  Harlow  ▼.  Iron  Co., 
41  Mich.  336,  2  N.  W.  913;  Walker  v.  Rail- 
road Co.,  67  Mo.  265;  Hull  v.  Raihroad  Co., 
21  Neb.  372,  32  N.  B.  162;  Hentz  v.  Railroad 
Co.,  18  Barb.  646;  Railroad  Co.  v.  Battle,  66 
N.  0.  640;  Ooodin  v.  Canal  Co.,  18  Ohio  St 
168;  Stutgis  T.  Knapp,  33  Vt  611.  In  158 
IT.  S.,  on  page  11,  15  Sup.  Ct  758,  Mr.  Jus- 
tice Shlraa,  delivering  the  opinion  of  the  court 
in  the  case  of  Roberts  v.  Railroad  Co.,  uses 
this  language:  '"So,  too.  It  has  been  fre- 
quently held  that  if  the  owner,  knowing  that 
a  railroad  company  has  entered  upon  his  land, 
and  is  engaged  In  constructing  its  road  with- 
out having  complied  with  the  statute  requir- 
ing either  payment  by  agreement  or  proceed- 
ings to  condemn,  remains  Inactive,  and  {ter- 
mlts  them  to  go  on  and  expend  large  sums 
in  the  work,  he  will  be  estopped  from  main- 
taining either  trespass  or  ejectment  for  the 
entry,  and  will  be  regarded  aa  having  acqui- 
esced therein,  and  be  restricted  to  a  suit  for 
damages."  For  authority,  he  cites  Railroad 
Co.  V.  Onnsby,  7  Dana,  276,  and  other  re- 
ported cases.  The  English  courts  have  rec- 
ognized the  same  doctrine  as  correct.  In  17 
Deav.  60,  where  a  canal  was  located  through 


certain  land,  it  was  "held  in  equity  that  A, 
having  thus  sanctioned  the  formation  of  the 
canal,  was  not  entitled  to  retake  possession, 
but  only  to  fair  compensation."  And  in  the 
case  of  Doe  v.  Railway  Co.,  71  E.  C.  L.  625, 
it  was  held:  "Even  if  the  effect  of  the  ex- 
piration ot  the  three  years  were  to  make  it 
impossible,  under  the  clause  of  the  act,  to 
take  proceedings  for  ascertaining  the  amount 
of  compensation,  such  effect  has  arisen  from 
the  neglect  of  the  owner  of  the  land:  and 
he  cannot,  by  his  own  neglect,  make  wrong- 
ful that  possession  of  the  land  by  the  com- 
pany which  was  rightful  when  they  made 
their  entry.  We  are  therefore  clearly  of  opin- 
ion that,  if  the  original  entry  was  lawiful, 
the  present  possession  was  lawful,  and  that 
this  ejectment  cannot  be  sustained." 

In  our  opinion,  plaintiff  was  not  entitled  to 
maintain  an  action  of  ejectment  against  the 
railroad  company  in  the  court  below,  nor  re- 
cover possession  of  the  land  sued  for;  he  hav- 
ing consented  to  the  entry  of  the  company 
with  the  knowledge  that  it  was  to  be  used  as 
part  of  the  right  of  way  of  the  railroad  com- 
pany.  This  is  the  only  question  which  we 
have  to  decide  in  relation  to  his  right.  It 
will  be  time  enough  to  consider  his  right  to 
compensation  in  a  different  form  of  action 
when  that  question  is  made. 

2.  The  second  ground  of  demurrer  is  that 
any  cause  of  action  which  plaintiff  may  have 
had  Is  barred  by  the  statute  of  limitations, 
as  appears  on  the  face  of  his  petition.  We 
are  of  opinion  that  the  court  did  not  err  in 
overruling  the  demurrer  on  this  ground. 
Even  if  the  original  notes  taken  by  the  plain- 
tiff In  his  contract  to  sell  the  land  were 
barred  by  the  statute  of  limitations,  that  fact 
In  no  way  could  affect  the  merits  of  the  case 
presented  by  the  petition.  Under  the  action 
of  ejectment  the  question  is  one  of  title,  and 
not  one  of  limitations  of  the  right  of  action 
on  an  alleged  debt  The  petition  in  this  case 
sought  to  recover  possession  of  the  land  on 
which  the  company  entered,  and  constructed 
its  road,  by  agreement  and  with  the  consent 
of  the  defendant  in  error;  and,  whatever  may 
be  the  rights  of  the  owner  to  recover  the 
compensation  ag^reed  on,  it  must  be  held  that 
for  the  reasons  stated,  be  cannot  now  revoke 
the  consent  he  gave  to  such  appropriation 
of  the  land,  nor  disturb  the  possession  to 
which  he  consented  with  a  knowledge  of  the 
use  to  which  it  waa  to  be  appropriated,  and 
the  coiurt  erred  in  overruling  the  demurrer. 
All  the  Justices  concurrins.  Judgment  re- 
versed. 


(106  Qa.  617) 
HARRISON  V.  HARRISON  at  al 
(Supreme  Court  of  Georgia.     Oct  8,  1898.) 
Wills— EsTATB  Deviskd— Tesanct  in  Coxhox— 

CkjNDITIONS— FEBrORHANOa. 

1.  A  will,  by  which  land  is  devised  to  name^ 
lentees,  "to  nave  and  to  hold  in  common  foi 
a  home  and  support  so  long  as  they  remain  to- 
gether.    Should  one  or  more  leave,  they  can 
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take  rach  m  ta  (Ith  tbaa  faidlrldnany  In  tUt 
will,  bnt  have  no  share  or  control  of  this  that 
la  ^Ten  in  common,  without  the  consent  and 
signature  of  those  that  remain  on  the  place," 
with  restrictions  on  the  power  of  either  to 
alienate  or  leave  any  part  of  the  land  without 
the  consent  of  all, — constitutes  the  legatees 
named  tenants  in  common  in  the  land  devised, 
with  a  condition  subsequent  that  the  whole 
land  be  used  for  the  support  of  such  of  the 
named  legatees  as  choose  to  reside  on  the 
place. 

2.  If,  for  any  reason,  the  condition  becomes 
incapable  of  performance,  it  will  be  rejected, 
and  the  devise  will  be  held  to  be  absolute. 
Accordingly,  if  one  or  more  of  the  legatees  be 
forced  to  remove  from  the  land  by  the  cruel 
treatment  of  another,  the  condition  imposed 
by  the  will  becomes  impossible  of  t^ocution, 
and  the  use  of  the  land  follows  the  title  de- 
vested of  the  condition. 

3.  The  petition  in  this  case  contains  aver- 
ments suflScient,  if  proved,  to  authorize  a  re- 
covery of  some  amount  from  one  of  the  de- 
fendants, and  it  was  error  to  dismiM  it  on  de- 
murrer. 

(Syllabus  by  the  Coart.) 

Error  from  superior  court  Washlntcton 
county;  B.  H.  Callaway,  Judge. 

Petition  by  Mary  J.  Harrison  against  Wil- 
liam F.  Harrison  and  another  for  an  account- 
ing and  partition.  There  was  a  judgment 
for  defendants,  and  plaintiff  brings  error. 
Beversed. 

ISvana  &  Eivans  and  Jas.  A.  Harley,  for 
plaintiff  In  error.  R.  H.  Lewis  and  Jas.  K. 
Hlnes,  for  defendants  In  error. 

UTTLB,  J.  Mary  J.  Harrison  filed  her  pe- 
tition In  the  superior  court  of  Washington 
county,  making,  in  brief,  the  following  case: 
In  July,  1877,  the  will  of  her  father,  William 
D.  Harrison,  was  admitted  to  probate,  and 
letters  testamentary  were  issued  to  William 
T.  Harrison  and  Seleta  L.  Harrison.  After 
providing  for  a  number  of  specific  legacies  to 
several  of  his  children,  the  thirteenth  Item  of 
the  win  Is  In  the  following  language:  "That 
all  my  lands  and  other  property,  after  the 
above-named  bequests  have  been  settled,  I 
give  and  bequeath  to  my  five  children  that 
remain  with  me,  to  wit,  Seleta  L.,  Emma  S., 
Martha  W.,  Mary  J.,  and  William  T.;  to  have 
and  to  hold  in  common  for  a  home  and  sup- 
port so  long  as  they  remain  together.  Should 
one  or  more  leave,  they  can  take  such  as  is 
given  them  Individually  in  this  will,  bnt  have 
no  share  or  control  of  this  that  Is  given  In 
common,  without  the  consent  and  signature 
of  those  that  remain  on  the  place.  No  one  or 
more  shall  sell,  lease,  rent,  or  In  any  way 
convey  to  any  other  than  those  that  remain 
on  the  places  without  the  sig^natnre  of  the 
five  named  In  this  Item."  The  petition  al- 
leges that  the  realty  on  which  Item  13  oper- 
ated consisted  of  a  tract  of  land  lying  In 
Washington  county,  containing  400  acres 
(fully  described),  and  also  another  tract  of 
land  in  Johnson  county,  containing  200  acres 
(also  fully  described),  and  that  the  personal 
property  was  of  the  value  of  $1,600.  The  pe- 
tition also  sets  out  as  a  fact  that  W.  T.  Har- 
rison has  had  tile  exduslve  management  and 


control  of  the  property  referred  to  In  item  13 
since  his  qnallflcaUon  as  executor.  In  July. 
1877;  that  he  has  made  no  annual  returns. 
It  also  alleges  that  W.  T.  Harrison  has  re- 
ceived from  the  property  referred  to  In  item 
13  the  sum  of  $1,200,  which  he  has  invested 
for  bis  own  use  and  bene&t,  and  denies  to  pe- 
titioner the  right  of  participating  therein.  It 
also  alleges  that  William  T.  Harrison,  from 
the  rents  and  profits  of  the  property  referred 
to  In  Item  13,  has  purchased  two  tracts  of 
land  In  Hancock  county,  and  that  at  the  re- 
quest of  W.  T:  she  and  her  sisters  who  are 
named  In  the  thirteenth  item  in  1894  empow- 
ered said  W.  T.  to  sell  the  Johnscm  county 
land,  which  he  did  for  $500,  but  has  not  ac- 
counted to  her  for  any  of  the  purchase  money. 
It  Is  also  alleged  that  the  affairs  of  the  testa- 
tor have  long  since  been  settled,  and  there  Is 
no  legal  obstacle  In  the  way  of  a,  final  distri- 
bution. The  petitioner  also  alleges  that  she 
lived  cm  the  land  named  In  the  item,  which 
was  the  W.  D.  Harrison  home  places  with  the 
said  W.  T.  Ebirrison  and  her  sisters,  Seleta 
L.  and  Emma,  from  the  death  of  ber  father 
until  July,  1885;  that  her  treatment  by  her 
brother,  W.  T.,  was  so  cruel  and  unpleasant 
that  she  was  forced  to  leave  said  land,  and 
reside  with  her  sister;  that  since  her  remov- 
al the  defendants  have  set  up  an  adverse 
claim  to  the  home  place,  and  pretend  that  pe- 
titioner forfeited  her  Interest  in  that  portion 
of  the  land  known  as  the  "home  place"  by 
her  removal  therefrom.  The  petitioner 
makes  W.  T.  Harrison  and  Seleta  tt.  Harri- 
son defendants,  and  prays  that  they  come  to 
a  full  and  complete  accounting  of  the  rents, 
issues,  and  profits  of  the  property  embraced 
In  the  thirteenth  item  of  the  will,  and  that 
the  court  decree  that  the  defendants  pay  over 
to  petitioner  her  share  of  such  rents  and  prof- 
Its;  and  she  prays  that  she  have  a  special 
lien  for  said  sum  on  the  land  lying  In  Han- 
cock county,  purchased  by  the  defendant  W. 
T.  with  the  funds  arising  from  the  estate  of 
W.  D.  Harrison.  Petitioner  also  prays  to  re- 
cover her  share  of  the  home  place,  witb  rea- 
sonable rents  since  July,  1895.  To  this  pe- 
tition the  defendants  demur  on  the  follow- 
ing grounds:  The  petition  sets  out  no  cause 
of  action;  the  petition  shows  that  the  peti- 
tioner has  no  Interest  In  the  land  and  other 
property  devised  and  bequeathed  In  the  thlx^ 
teenth  Item  of  the  will;  because  Martha  W. 
Dugan  and  Emma  S.  Harrison,  sisters  of  pe- 
titioner named  In  the  thirteenth  Item,  ar« 
not  made  parties  defendant;  because  peti- 
tioner does  not  set  out  any  definite  sum  doe 
her  by  defendants;  because,  petitioner  hav- 
ing assented  to  the  terms  of  the  thirteenth 
Item  from  the  probate  of  the  will  until  July, 
1805,  she  Is  now  estopped  from  claiming  con- 
trary thereto.  The  demurrer  was  sustained, 
and  the  petition  was  dismissed.  At  the  Sep- 
tember term,  1897,  by  leave  of  the  court,  pe- 
tition was  amended,  and  at  the  same  term 
the  defendants  also,  by  leave  of  the  court 
amended  their  demurrer.    Petitioner  except- 
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«d,  and  assigned  as  error  the  ruling  of  tbe 
<2ouit  in  allowing  tbe  demurrer  to  be  amend- 
«d  and  in  auatalnlng  the  demurrer  to  tbe  pe- 
tition. 

1.  Questions  affecting  tbe  construction  of 
this  will  were  before  this  court  in  tbe  case 
of  Duggan  r.  Harrison,  97  6a.  738,  25  S.  B. 
S87.  That  decision  grew  out  of  an  applica- 
tion on  tbe  part  of  Martha  W.  Dugan,  one 
of  tbe  legatees  named  in  the  will,  to  bring 
TV.  T.  and  Seleta  Harrison,  as  executors,  to 
a  settlement  before  tbe  ordinary.  The  de- 
cision In  that  case  ruled  tbe  following  propo- 
sitions: (1)  That  tbe  executor  and  execu- 
trix, by  living  upon  tbe  land  and  permitting 
the  other  devisees  to  do  so,  assented  to  tbe 
legacy  in  so  far  as  tbe  income  was  concern- 
ed, and  all  of  these  parties  accepted  tbe 
legacy  to  this  extent  (2)  If  Mrs.  Dugan  was 
entitled  to  any  of  tbe  rents  and  profits  which 
accrued  during  tbe  period  of  her  voluntary 
absence  flom  tbe  land,  her  claim  is  not 
against  tbe  estate,  but  against  the  other  four 
as  Individuals.  (8)  Tbe  case  did  not  Involve 
a  ruling  on  the  question  as  to  whether  tbe 
other  legatees  were  liable  to  her.  On  the 
latter  point  Mr.  Justice  Lumpkin,  who  de- 
livered tbe  optaiion  of  the  court,  says:  "The 
terms  of  the  will,  so  far  as  It  relates  to  this 
land,  are  peculiar,  and  It  is  quite  a  difficult 
matter  to  determine  what  Is  the  precise  In- 
terest of  Mrs.  Dugan  either  in  the  land  It- 
self or  in  its  Income  during  the  period  while 
she  was  absent  from  tbe  premises  and  the 
other  devisees  remained  upon,  used,  and  en- 
Joyed  tbe  property  In  common.  We  are  quite 
certain,  however,  she  has  no  right  to  demand 
of  W.  T.  Harrison  and  Seleta,  in  their  rep- 
resentative capacity,  an  accounting  as  to  the 
Income  of  the  land  during  the  time  she  was 
absent"  Under  tbe  case  made  here  we  are 
called  on  to  determine  tbe  rights  of  tbe  plain- 
tiff in  this  land  under  the  terms  of  the  will 
as  affected  by  tbe  allegations  made  In  tbe 
petition.  It  will  be  seen,  by  reference  to 
the  petition,  that  tbe  action  is  brought  against 
the  persons  named  as  executor  and  executrix 
of  tbe  will,  but  not  in  their  representative 
capacity.  Indeed,  while  Seleta  L.  Harrison 
Is  made  formally  a  party  defendant  no  spe- 
cific prayer  for  relief  la  made  as  against  her. 

As  said  by  Mr.  Justice  Lumpkin,  tbe  lan- 
guage of  the  thirteenth  Item  of  this  will  is 
peculiar,  and  it  is  dUBcuIt  to  carry  Into  effect 
the  evident  Intention  and  wish  of  tbe  testator, 
and  at  the  same  time  preserve  to  tbe  legatees 
their  absolute  legal  rights  under  tbe  instru- 
ment It  would  seem  that  some  of  the  lan- 
guage used  in  making  tbe  devise  evidences 
an  Intention  to  create  an  estate  in  Joint  ten- 
ancy. This  estate  only  exists  when  tbe  ten- 
ants have  one  and  tbe  same  Interest  arising 
by  the  same  conveyance,  commencing  at  the 
same  time,  and  held  by  one  and  tbe  same  un- 
divided possession.  2  Bl.  Comm.  180.  Bo 
far  these  incidents  are  present  But  the 
principle  incident  to  an  estate  In  joint  ten- 
ancy la  the  right  of  survivorship,  which,  un- 


der no  fair  construction  of  this  Item,  can  be 
found  to  be  present  However,  we  will  not 
enter  Into  a  discussion  to  determine  whether 
the  will  created  an  estate  in  Joint  tenancy, 
for,  while  we  do  not  think  it  does,  yet  If  it 
could  be  construed  to  do  so,  such  estates  are 
abolished  by  our  statute,  and  must  be  held  to 
be  tenancies  In  common.  Civ.  Code,  i  3142. 
By  reference  to  the  will  as  a  whole,  it  will 
be  found  that  tbe  expressed  Intention  of  the 
testator  as  set  out  in  the  preamble  was  to 
divide  the  property  "among  my  children  as 
equitably  as  the  nature  of  the  case  will  ad- 
mit, some  having  received  more  than  oihers, 
and  some  having  been  with  me  longer,  and 
some  having  done  more  for  me  than  others." 
Again,  In  iteni  2  of  the  will,  the  testator  di- 
rects "that  my  property  and  effects  be  di- 
vided among  my  children  In  tbe  following 
order."  Coming  now  to  tbe  point  of  diffi- 
culty, the  thirteenth  item,  the  words  preced- 
ing those  which  fix  the  character  of  the  estate 
devised  are  "that  all  of  my  lands  and  other 
property,  after  the  above-named  bequests 
have  been  settled,  I  give  and  bequeath  to  my 
five  children  that  remain  with  me,  to  wit" 
so  that  it  cannot  t>e  doubted  that  It  was  the 
intention  of  the  testator  to  give  to  each  .of 
the  children  named  in  the  thirteenth  Item  of 
his  will  equal  shares  In  tbe  property  therein 
described.  It  is  true  that  the  words  used  In 
fixing  the  estate  of  each  limits  the  use  of 
tbe  property  so  devised.  Each  of  said  chil- 
dren is  "to  have  and  to  bold  in  common 
for  a  home  and  support  so  long  as  they  re- 
main together.  Should  one  or  more  leave, 
they  can  take  such  as  Is  given  them  indi- 
vidually, but  have  no  share  or  control  of  this 
that  Is  given  in  common,  without  the  con- 
sent and  signature  of  those  that  remain  on 
the  place."  If  It  be  contended  from  this  lan- 
guage that  when  one  or  more  of  the  legatees 
remove  from  the  place  the  removal  works  a 
forfeiture  of  their  estate  in  the  land  thereto- 
fore devised,  the  reply  Is  that  forfeitures  are 
not  favored;  and,  while  It  Is  tbe  duty  of 
tbe  courts  to  give  effect  to  tbe  Intention  of 
the  testator,  a  forfeiture  will  not  be  decreed 
unless  expressed  in  plain  and  unamblgnious 
language.  We  do  not  construe  this  language 
to  work  a  forfeiture  by  removal  from  the 
place.  The  property  is  given  to  the  children 
"to  have  and  to  hold  for  a  home  and  sup- 
port so  long  as  they  remain  together."  Sup- 
pose all  of  the  children  should  remove  from 
the  land,  it  would  hardly  be  claimed  that 
tbe  last  one  to  remove  took  an  estate  In  fee 
In  the  whole  of  tbe  land;  and  yet  such  would 
be  the  only  logical  conclusion  of  tbe  conten- 
tion that  the  removal  by  one  from  the  land 
forfeited  all  his  interest  therein,  because, 
when  all  bad  removed  save  one,  then  that 
one,  under  the  contention,  would  have  tbe 
whole  land,  and  title  would  vest  In  him; 
and,  as  there  la  no  limitation  over,  the  right 
of  disposition  would  rest  in  him.  As  we 
construe  this  Item,  It  vests  in  tbe  five  chil- 
dren named  equal  Interests  In  the  land  and 
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other  property  covered  by  this  Item  as  ten- 
ants in  common.  So  long  as  any  of  the 
named  children  remain  on  the  home  place, 
the  rents,  Issues,  and  profits  of  the  place  are 
to  be  used  exclusively  for  the  support  and 
maintenance  of  those  who  remain.  When 
the  place  is  abandoned  by  all,  the  property  Is 
relieved  from  this  charge,  and  the  devisees 
are  entitled  as  tenants  In  common  to  its  con- 
trol and  disposition.  It  is  not  an  uncommon 
thing  for  devises  to  be  made  on  a  condition 
requiring  residence  In  some  particular  place 
or  some  particular  bouse.  The  rule  Is  that 
all  such  conditions  are  to  be  reasonably  in- 
terpreted, if  possible,  or  else  pronounced  void 
as  unreasonable  of  themselves,  and  obnoxious 
to  public  policy.  This  latter  view  Is  tenable 
where  the  restraint  must  so  operate  as  to 
involve  the  donee  In  some  breach  of  perma- 
nent duty;  as,  for  example,  In  compelling 
married  persons  to  live  apart  On  this  sul> 
Ject  It  Is  said  In  Schouler  on  Wills  (2d  Ed.; 
par.  604|):  'X>rdinarily,  one  who  is  to  be  sup- 
ported under  a  provision  In  a  will  Is  not  lim- 
ited to  live  in  a  particular  place,  especially  If 
there  be  good  reason  for  leaving  it  But  a 
condition  that  an  Infant  shall  live  during  mi- 
nority with  a  suitable  person  named  as  sole 
guide  and  guardian,  may  be  upheld  under 
most  circumstances,"  and  that  "a  condition 
not  uncertain  or  ambiguous  happens  to  be  In- 
judicious Is  an  insufficient  reason  for  setting 
It  aside,  bat  all  conditions  should  be  justly 
and  reasonably  construed."  If  the  terms  of 
this  will  are  to  be  so  construed  as  that  the 
condition  of  residence  was  requhred  In  order  for 
the  estate  to  vest,  even  then  such  condition 
would  be  liberally  construed.  In  the  case  of 
Fllllngham  v.  Bromley,  T.  R,  630,  Lord  El- 
don  said:  "Suppose  the  devisee  had  been  a 
member  of  parliament  and  had  had  a  house 
in  London,  would  you  say  that  he  did  not 
live  and  reside  at  J.?  Should  the  devisee 
be  required  to  reside  In  the  house  during  a 
defined  period,  or  to  make  It  his  principal  or 
usual  place  of  abode,  the  condition  may  still 
be  frustrated,  for  personal  presence  In  a 
specified  place  for  any  part  of  a  day  Is  suffi- 
cient residence  for  that  day,  and  It  Is  not  nec- 
essary to  pass  the  night  of  that  day  there." 
Jarm.  Wills,  p.  901,  citing  Kay,  534;  24  Beav. 
430;  25  Ch.  Dlv.  605.  But  as  we  have  be- 
fore said,  we  do  not  construe  the  terms  of 
this  will  as  vesting  an  estate  In  these  chil- 
dren on  condition  that  they  live  on  the  place, 
which  1b  to  be  forfeited  by  removal.  As  we 
construe  Ita  terms,  it  vests  an  absolute  es- 
tate in  each  of  these  children;  bat  while  any 
one  or  more  of  the  five  remain  on  the  land 
the  profits  arising  thereupon  shall  be  de- 
voted to  the  support  of  those  who  so  remain; 
for  the  testator's  Intention  to  qualify  reason- 
ably what  he  chooses  to  dispose  of  Is  not  In- 
capable of  talcing  effect  when  not  contrary  to 
law,  and  a  devise  absolute  in  terms  may  be 
modified  in  effect  by  other  clauses  of  the  will, 
and  restrict  the  g^ift  in  accordance  with  his 
Intention.     Schouler,  WlUs,  H  690-602. 


It  wUI  be  noted  that  the  plaintiff  alleges  she 
lived  on  the  home  place  with  her  brother  and 
Bisters  from  the  death  of  her  father  until  July, 
1895;  that  her  treatment  by  her  brother,  W. 
T.,  was  so  cruel  and  unpleasant  that  she  was 
forced  to  leave  the  land,  and  reside  elsewhere. 
If  these  allegations  be  true,  then  such  forced 
removal  is  not  to  be  counted  against  her. 
She  bad  the  same  right  under  the  will,  to 
reside  on  the  land  as  her  brother  had,  and  be 
as  much  right  as  she  had,  and  If  the  conduct 
of  either  towards  tite  other  was  such  as,  with 
due  regard  to  personal  comfort  required  one 
to  remove,  then  it  may  well  be  held  that  the 
use  contemplated  by  the  testator  was  impos- 
sible of  performance;  and  in  that  event  the 
devisees  would  be  entitled  to  immediate  pos- 
session of  the  estate,  devested  of  the  right  of 
use  as  prescribed  in  the  will.  Conditions  sub- 
sequent are  construed  beneficially,  in  order  to 
save,  If  possible,  the  vested  estate  or  inter- 
est; and  if  such  condition  prove  illegal,  or  in- 
capable of  performance,  whether  as  against 
good  morals  or  as  Impossible  under  any  dr- 
cumstances,  or  is  rendered  impossible  in  a 
particular  case  and  under  existing  circum- 
stances, the  gift  whether  of  real  or  personal 
property,  relieved  of  the  condition,  becomes 
absolute  in  effect  2  Jarm.  WUls,  10-13;  35 
Beav.  312;  4  Ch.  Div.  272;  Conrad  ▼.  Long, 
33  Mich.  78;  4  Kent  Comm.  p.  130.  And  Prof. 
Schouler,  In  his  work  on  Wills  (section  600), 
says  that  "public  policy  may  constitute  an  de- 
ment in  such  cases  besides,  and,  as  conditions 
are  here  construed  into  conditions  subsequent 
rather  than  precedent— for  conditions  preced- 
ent are  never  favored  In  the  constructlMi  of 
wills,— the  impossible,  illegal,  or  impolitic  con- 
dition being  rejected,  the  gift  stands  abso- 
lute"; and  he  further  says  that  "a  will,  of  aO 
writings,  deserves  the  most  flexible  interpre- 
tation which  can  lay  open  the  mind  of  Its 
maker."  The  testator  devised  this  properly 
In  equal  Interests  to  his  named  children,  biit 
Intended  that  those  of  them  who  chose  to  do 
so  should  reside  on  the  land,  and  receive  an 
equal  part  of  the  rents  and  profits  of  the 
property  devised.  This  right  vested  equally 
in  each  of  these  named  children,  under  the 
will.  If,  by  disagreement  among  themselves, 
it  became  impossible  for  the  use  to  continue, 
—If  by  the  conduct  of  one  any  other  of  them 
was  forced  to  leave,  possessing  an  eqaal 
right  with  the  others,— that  one  could  not  be 
legally  deprived  of  the  benefit  which  the  tes- 
tator intended  him  to  enjoy.  It  will  not  do 
to  say  that  the  one  so  compelled  to  leave 
would  have  a  right  of  action  to  recover  his 
damages  against  that  other  for  hla  eviction 
because  he  was  entitled  to  live  on  that  place, 
and  have  a  home  there,  and  the  deprivation 
of  this  right  Is  contrary  to  the  will  of  the 
testator,  and,  that  intention  being  thus  im 
possible  of  performance,  such  devisee  Is  en- 
titled then  to  have  the  full  and  absolute  use 
of  the  estate  devised  to  him.  For  such  right 
the  only  method  of  enforcement  is  to  iiuve 
his  estate  free  from  the  conditiun   iui^osetl; 
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and  If  It  1b  found  to  be  tnie  that  petitioner 
waa  subjected  to  annoyance  and  bad  treat- 
ment on  the  part  of  one  of  the  other  devisees 
having  equal,  but  no  more,  rights  than  hers, 
she  Is  entitled  to  her  estate  tree  of  the  condi- 
tion. Indeed,  we  might  go  further,  and  say 
that  the  home  and  support  Intended  by  the 
testator  was  that  tt  should  be  a  reasonable 
one,  and.  If  such  conld  not  be  afTorded  from 
any  cause, — the  unproductiveness  of  the  land, 
the  Incapacity  of  the  dwelling  bouse  to  afford 
suitable  shelter,  or  other  similar  causes,— 
the  condition  would  be  held  to  be  Impossible 
of  performance,  and  be  therefore  defeated. 

Sufficient  averments  are  made  In  this  case, 
if  proven,  to  defeat  the  condition  attached  to 
the  devise,— that  Is,  that  the  property  devised 
should  be  used  for  a  home  and  support  for 
the  five  children  named.  In  that  event  the 
petitioner  would  have  the  right  to  immediate 
possession  of  that  portion  of  the  estate  de- 
vised to  her,  and  could  exercise  the  right  of 
partition,  or  seek  any  other  remedy  afforded 
to  a  tenant  In  common.  She  could  not,  how- 
ever, have  any  partition  under  the  proceeding 
Instituted  in  this  case,  If  for  no  other  cause 
than  for  the  want  of  parties.  She,  however, 
alleges  In  the  petition  that  one  of  the  defend- 
ants—W.  T.  Harrison— has  received  the  sum 
of  7500  Irom  the  sale  of  the  Johnson  county 
land,  sold  by  the  consent  of  all  of  the  devi- 
sees, and  In  which  she  alleges  she  has  a  one- 
fifth  Interest  She  also  alleges  that  he  has 
received  the  rents  and  profits  of  the  home 
place.  In  which  she  has  an  interest  The  al- 
legations in  the  petition  are  sufficient  to  al- 
low it  to  be  held  in  court  at  least  to  recover 
such  of  these  Items  as  she  is  entitled  to  re- 
ceive from  the  defendant,  and,  limited  as  It 
may  be  In  this  respect,  the  petition  sets  forth 
a  legal  cause  of  action  to  recover  such  in- 
terests, and  the  court  erred  In  sustaining  the 
demurrer  thereto,  and  the  Judgment  of  the 
court  is  reversed.  Judgment  reversed.  All 
the  Justices  concurring. 

(104  Ga.  *m 

BXCHANOE  BANK  OF  MAOON  ▼. 
LOH  et  al. 
(Sapreme  Court  of  Qeorgia.     Jnly  18,  1898.) 

ISSBKASCB- INTBRMT— CREOITORS- EVIDENCB. 

1.  A  creditor  has,  for  the  purpose  of  Indem- 
nifying himself  against  loss,  but  for  no  other, 
an  insurable  interest  in  the  life  of  his  debtor. 

2.  This  interest  cannot  exceed  in  amount 
that  of  the  indebtedness  to  be  secured. 

(a)  Snch  indebtedness  may,  however.  Include 
the  cost  of  taking  out  and  keeping  up  the  in- 
surance, if  made  a  charge  against  the  debtor 
or  his  estate,  or  upon  the  proceeds  of  the  pol- 
icy when  collected. 

8.  Courts  should  not  concern  themselves  with 
the  disposition  of  the  proceeds  of  "wagering" 
policies. 

4.  The  evidence  In  the  present  case  warrant- 
ed a  finding  that  the  policv  in  qnestion  was 
not  of  this  character,  but  that  it  was  in  eood 
faith  taken  out  by  the  insured  himself,  and  by 
him  assigned  to  Sia  creditor  as  collateral  se- 
curity merely;  and  the  judgment  rendered  was 
not  contrary  to  law. 

(Syllabus  by  the  Court.) 


Error  from  superior  court,  Bibb  county; 
W.  H.  Felton,  Jr.,  Judge. 

Petition  by  Edward  Loh,  administrator  of 
the  estate  of  John  D.  Hudglns,  deceased, 
against  the  Elxchange  Bank  of  Macon  and 
others.  A  Judgment  was  entered,  and  the 
bank  brings  error.     Affirmed. 

Bacon,  Miller  &  Brunson,  for  plaintiff  In  er- 
ror. Hardeman,  Davis  &  Turner,  Ryals  & 
Stone,  Steed  &  Wlmberly,  A.  W.  Lane,  Guer- 
ry  &  Hall,  Dessau,  Bartlett  &  Ellis,  Dasher, 
Park  &  Gerdlne,  Morcock  &  Warren,  and  L. 
O.  MocNra^  tac  defendants  In  error. 

LUMPKIN,  P.  J.  It  is  provided  in  secOon 
2114  of  our  GivU  Code  that  a  poUcy  of  life  in- 
surance may  lawfully  be  taken  out  only  up- 
on the  life  "of  the  assured,  or  of  another  in 
whose  continuance  the  assured  has  an  inter- 
est" It  is  weU  settled  that  a  creditor  has 
an  insurable  interest  in  the  life  of  his  debtor, 
but  the  nature  and  extent  of  this  Interest  has 
become  a  seriously  complicated  question. 
Much  of  the  confusion  now  surrooindlng  this 
subject  is,  we  think,  attributable  to  two  er- 
roneous views  which  have  been  entertained 
and  announced  by  quite  a  number  of  the  most 
respectable  courts  and  Judges  in  this  coun- 
try. The  first  is  that  a  contract  effecting  in- 
surance upon  the  life  of  a  debtor  for  the 
benefit  of  a  creditor  is  not  a  contract  of  in- 
demnity; and  the  second  Is  that  the  cred- 
itor's insurable  Interest  in  the  debtor's  life 
is  not  confined  strictly  to  the  amount  of  the 
Indebtedness  to  be  secured.  Before  proceed- 
ing furthef,  it  may  be  remarked  that  the 
form  in  which  the  transaction  is  clothed  is 
utterly  immaterial.  It  makes  not  a  particle 
of  difference  whether  the  policy  be  payable 
to  the  insured,  or  his  estate,  with  an  assign- 
ment to  the  creditor,  or  payable  directly  to 
the  creditor  as  the  nominated  beneficiary. 
The  real  thing  to  be  ascertained  In  any  given 
instance  is,  what  was  the  actual  object  of 
the  parties,  for  by  this  test  alone  Is  the  legal- 
ity of  what  they  did  to  be  determined. 

1.  Our  first  proposition  Is  that  effecting  in- 
surance for  the  purpose  of  securing  an  In- 
debtedness is  a  ctmtract  of  indemnity,  and 
nothing  else.  We  have  the  utmost  confidence 
in  the  correctness  of  this  assertion.  Indem- 
nity is  the  only  logical  end  to  be  attained  by 
a  transaction  of  this  kind.  What  possible 
right  has  a  creditor  to  b^  the  beneficiary  of 
such  insurance  except  to  protect  himself 
against  loss?  And  what  is  such  protection, 
if  not  indemnity?  Notwithstanding  the  fact 
that  eminent  Jurists  have  held  otherwise  than 
as  above  laid  down,  we  cannot  help  thinking 
that  this  is  a  very  plain  proposition,  and  one 
as  to  which  there  ought  to  be  no  serious  dif- 
ference of  opinion.  We  will  dte  a  few  of 
the  great  array  of  authorities  which  we  could 
produce  In  support  of  our  position,  making, 
as  we  proceed,  such  comments  as  may  seem 
appropriate. 

In  Godsall  v.  Boldero,  9  East,  72,  we  find 
the  following:    "A.  creditor  may  insure  the 
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iife  of  Us  debtor  to  tbe  extent  of  hlB  debt, 
but  such  a  contract  is  substantially  a  con- 
tract of  indemnity  against  the  loss  of  the 
debt"  Lord  Ellenborough  said:  "This  a»- 
Burance  •  •  •  is,  In  Its  nature,  a  contract 
of  Indemnity,  as  distinguished  from  a  con- 
tract by  way  of  gaming  or  wagering;"  and, 
in  this  connection,  he  qnoted  a  pertinent  ex- 
tract from  Lord  Mansfield's  opinion  in  Ham- 
ilton T.  Mendes,  2  Burrows,  1210.  It  Is  true 
that  In  tbe  latter  case  Lord  Man^eld  was 
dealing  with  a  case  of  marine  insurance,  and 
It  Is  also  true  that  the  Godsall  Case  was  sub- 
sequently overruled;  but  It  Is  apparent  that 
Lord  EUenborough  thought  the  doctrine  of 
the  marine  Insurance  case  was  applicable  to 
the  life  Insurance  case  which  he  had  under 
consideration;  and  In  this  view  we  concur. 
Whenever  It  is  admitted  that  a  contract  of 
life  insurance  made  for  the  benefit  of  a  cred- 
itor is  not  one  having  indemnity  for  its  ob- 
ject, we  necessarily  stamp  it  as  a  purely 
wagering  contract  There  is  much  reason 
for  the  position  that  even  ordinary  contracts 
of  life  insurance,  whereby  a  man  insures  his 
own  life  for  the  benefit  of  those  dependent 
npon  him,  are  contracts  for  Indemnity  mere- 
ly; but  we  do  not  care  to  enter  upon  a  dis- 
cussion of  this  question,  or  assail  the  great 
current  of  authority  tending  to  establish  the 
contrary,  this  being  a  matter  not  Involved  In 
tbe  case  now  before  us.  Accordingly,  we 
will  adhere  strictly  to  our  text  which  is  that 
life  Insurance  efllected  to  secure  a  debt  is,  and 
can  be,  for  nothing  else  but  indemnity 
against  loss.  A  creditor  secured  by  a  policy 
of  marine  or  fire  insurance  can  collect  there- 
on, for  bis  own  benefit,  so  much  only  as  will 
save  him  from  actual  loss;  the  precise 
amount  of  which  la  easy  of  ascertainment 
The  interest  of  a  creditor  holding  as  security 
a  life  policy  can  be  as  readily  computed  in 
dollars  and  cents,  being  properly  measured 
by  the  amount  of  the  debt  which,  as  we 
shall,  before  concluding,  endeavor  to  show, 
constitutes  the  sole  basis  of  his  Insurable  In- 
terest How,  then,  can  it  be  said  that  it 
would  be  against  public  policy  to  allow  a  cred- 
itor to  speculate  upon  the  mere  chance  of 
property  being  destroyed  by  the  dangers  of 
the  sea  or  by  fire,  and  not  equally  repugnant 
to  public  policy  for  him  to  speculate  upon  the 
life  of  a  fellow  creature?  And  if  the  cred- 
itor protected  by  the  life  policy  can  lawfully 
stipulate  for  anything  more  than  indemnity, 
what  prevents  the  transaction  from  being  a 
speculation,  pure  and  simple?  We  are  at  a 
loss  to  perceive  any  rational  distinction  be- 
tween life  and  marine  or  fire  Insurance  In  so 
far  as  the  supposed  right  of  a  creditor  to  ef- 
fect Insurance  beyond  the  extent  of  his  in- 
surable interest  is  concerned.  Surely,  In 
view  of  section  2117  of  our  Civil  Code,  which 
declares  that  the  principles  governing  "fire 
insurance,  wherever  applicable,  are  equally 
tbe  law  of  life  Insurance,"  this  court  would 
not  be  justified  in  giving  recognition  to  any 
such  intangible  and  specious  distinction. 


In  Port  Ins.  (2d  Ed.)  p.  13,  it  Is  said  that 
a  creditor  who  insures  his  debtor's  life  "ob- 
tains a  contract  of  indemnity  against  the  loss 
of  his  debt  by  the  death  of  the  debtor  before 
it  has  been  paid,"  and  that  "in  sncb  a  case 
the  debt  is  not  the  mere  excuse  for  the  pd- 
Icy,  but  the  securing  of  the  debt  or  indem- 
nification against  its  possible  loss,  is  tbe  rea- 
son for  the  insurance  being  effected."     Tliis 
author  says  that  Lords  Mansfield  and  Ellen- 
borough   "both  undoubtedly  considered   that 
Insurance  sur  autre  vie  was  a  contract  of  in- 
demnity," and  that  the  case  in  9  Blast  was 
decided  npon  this  view.     He  then  refers  to 
the  fact  that  this  case  was  overruled  in  Dalby 
V.  Insurance  Co.,  24  Law  J.  G.  P.  2,  15  C.  R 
365,  and  Law  v.  Policy  Co.,  24  t*w  J.  Ch. 
196,  1  Kay  &  J.  223,  and  asserts  that  the  de- 
cision in  the  first  of  these  two  latter  cases 
was  based  upon  a  misinterpretation  of  the 
English  "gamblhig  act,"  and  divers  misconcep- 
tions of  the  real  nature  of  a  contract  of  life  in- 
surance effected  for  securing  a  creditor.     See 
Port  Ins.  (2d  Ed.)  pp.  14,  -15.     On  i>age  17  he 
states  that  a  policy  of  insurance  taken  oat  by  a 
man  on  his  own  life  has  been  settled  not  to 
be  a  contract  of  indemnity,  "but  to  be  s  con- 
tract by  the  insurer  to  pay  a  certain  sum  oo 
tbe  happening  of  a  given  event,— usually  the 
death  of  the  assured,  or  his  attaining  to  a 
certain  age;   and  the  sum  will  not  vary  with 
reference  to  the  greatness  or  smallness  of  the 
loss  to  the  family  of  the  assured."    This  al- 
leged distinction  between  ordinary  life  in- 
surance which  a  man  takes  ont  for  the  ben- 
efit of  his  family  and  that  taken  ont  for,  or 
assigned  to,  a  creditor  for  his  protection,  was 
recognized  as  correct  by  the  supreme  court  o{ 
the  United  States  in  Bank  v.  Hume,  128  U. 
S.  195,  9  Sup.  Ct  46;  but  it  was  therein  dis- 
tinctly laid  down  that  the  latter  was  a  con- 
tract of  indemnity.    Mr.  Chief  Justice  Fuller 
said  (page  205,  128  U.  8.,  and  page  44,  9  Snp. 
Ct):    "Marine  and  fire  Insurance  is  consid- 
ered as  strictly  an  indemnity;  but  whQe  this 
is  not  so  as  to  life  insurance,  which  is  simply 
a  contract  so  far  as  the  company  is  concern- 
ed, to  pay  a  certain  sum  of  money  npon  the 
occurrence   of   an  event   which   is   snre  at 
some  time  to  happen.  In  consideration  of  tbe 
payment  of  the  premiums  as  stipulated,  nev- 
ertheless the  contract  is  also  a  contract  of 
indemnity.    If  the  creditor  Insures  the  life  of 
his  debtor,  he  is  thereby  indemnified  against 
the  loss  of  his  debt  by  the  death  of  the  debt- 
or before  payment"     This  high  court   bad 
previously,   in  at  least  one  case,   recognized 
the  correctness  of  the  doctrine  that  life  in- 
surance for  a  creditor's  benefit  was  a  contract 
for  his  indemnity.     "In  cases  wh»e  the  In- 
surance is  effected  merely  by  way  of  indem- 
nity,—aa  where  a  creditor  insures  the  life 
of  bis  debtor  for  the  purpose  of  securing  his 
debt,— tbe  amount  of  Insurable  Interest  Is  tbe 
amount  of  tbe  debt"    Mr.  Justice  Bradley, 
In  Insurance  Co.  v.  Schaefer,  94  U.  S.  461, 
462.    An  assignment  of  a  life  Insurance  pollc; 
for  the  purpose  of  securing  a  creditor  Is  "for 
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his  Indemnity."  18  Am.  ft  Bng.  Bnc.  Law, 
648.  "A  creditor's  claim  upon  tlie  proceeds 
of  insurance  Intended  to  secnre  the  debt 
should  go  no  further  than  indemnity,  and  all 
beyond  the  debt,  premiums,  and  expenses 
should  go  to  the  debtor  and  his  representa- 
tive, or  remain  with  the  company,  accord- 
ing as  the  Insurance  is  upon  life  or  on  prop- 
erty."    2  May,  Ins.  (3d  Ed.)  $  459a. 

In  Tiew  of  the  foregoing  authorities  and  of 
the  sound  sense  and  reason  of  the  rale  they 
lay  down  on  this  subject,  it  is  difDcult  to  onr 
derstand  how  there  can  be  any  doubt  that  an 
insurance  pdlcy  ut)on  a  debtor's  life,  held  by 
a  creditor  as  security  for  a  debt,  is  simply 
and  merely,  so  far  as  the  latter  Is  concerned, 
a  contract  for  indemnifying  him  against  loss. 
To  our  minds,  no  other  view  of  this  matter 
can  be  accepted  as  sound.  We  could,  as  al- 
ready intimated,  produce  many  citations  to 
the  same  effect  as  those  appearing  above,  but 
we  do  not  think  this  is  necessary,  for  we 
are  satisfied  that,  if  onr  first  proposition  real- 
ly required  demonstration,  it  stands  proved. 

2.  A  single  step  carries  us  easily  and  nat- 
urally to  the  next  proposition  we  are  to  con- 
sider,* which  is  that  the  Insurable  interest 
which  a  creditor  lias  In  the  life  of  his  debtor 
cannot  exceed  in  amount  that  of  the  indebted- 
ness to  be  secured.  Before  proceeding  with 
this  discussion,  we  will  briefly  explain  the 
meaning  of  the  word  "indebtedness,"  as  here 
used.  We  wish  to  be  understood  as  employ- 
ing it  in  a  liberal  sense,  and,  accordingly, 
as  holding  tliat  it  may  embrace  not  only  a 
debt  or  debts  actually  existing  when  the  in- 
surance is  taken  ont  by  the  debtor,  or  is 
thereafter  assigned  to  the  creditor,  but  also 
additional  indebtedness  to  ariso  npon  the 
making  of  further  loans  or  advances  by  the 
creditor  to  the  debtor;  such,  for  instance,  as 
cash  for  premiums  to  be  paid  in  obtaining  the 
policy,  or  in  keeping  it  alive.  Manifestly,  if 
expenses  thus  Incurred  by  the  creditor  are 
made  a  charge  agrainst  the  debtor  or  his  es- 
tate,, the  creditor  may,  by  agreement,  bold 
the  policy  as  security  therefor,  and  look  to  its 
proceeds  for  his  retanbnrsement.  The  same 
Is  also  true  if  such  expenses,  though  not  made 
a  debt  generally  against  the  debtor  or  his  es- 
tate, are  made  a  charge  upon  the  money  to 
be  realized  from  the  policy;  for  this,  in  ef- 
fect. Is  making  the  cost  of  the  insurance  ulti- 
mately payable  out  of  a  fund  which  In  law 
primarily  belongs  to  the  debtor's  estate  sub- 
ject to  the  creditor's  right  to  so  much  there- 
of as  he  is  entitled  to  receive  upon  his  se- 
cared  claim  or  claims  against  the  deceased. 
A  creditor  cannot,  however,  rightfully  appro- 
priate the  proceeds  of  a  policy  held  by  him 
as  a  collateral  security  to  the  repayment  to 
himself  of  snms  voluntarily  paid  by  him  for 
preminms  tot  which  the  debtor  was  in  no 
way  liable,  and  whkdi  could  not  lawfully  be 
made  a  demand  against  his  estate  or  its  as- 
sets. If  a  creditor  desired  protection  by 
way  of  Insurance  npon  his  debtor's  life,  and 
chose  to  pay  for  it  himself,  this  would  be 


proper  enough;  bat  the  insurance  would  be 
available  to  the  creditor  to  no  greater  extent 
than  the  amount  of  his  Insurable  interest  at 
the  time  the  insurance  was  effected,  viz.  the 
amount  of  the  then  existing  indebtedness. 

We  will  now  undertake  to  show  that,  when- 
ever It  is  attempted  to  give  to  a  creditor  any 
greater  insurable  Interest  in  a  debtor's  liie, 
the  transaction  becomes  a  wagering  contract. 
If  one  cannot,  for  his  own  benefit,  insure  a 
life  in  which  he  has  no  Interest  at  all,  why 
does  not  Insurance  for  a  creditor's  benefit, 
when  effected  for  anything  beyond  Indemni- 
ty,—the  right  to  which  gives  the  creditor  his 
Insurable  interest,— stand  upon  the  same  toot- 
ing? Whenever  a  creditor  undertakes  to  stip- 
ulate for  more  than  the  amount  of  his  Just 
demands,  what  distinguishes  the  transaction 
from  a  wagering  contract,  pure  and  simple, 
having  for  its  object  speculative  gain?  If  he 
can  lawfully  take  one  dollar  more  than  the 
amoimt  of  Iiis  debt,  why  can  he  not  take  any 
number  of  dollars  within  the  limits  of  tiie 
policy?  Where,  and  upon  what  principle,  is 
the  line  to  l>e  drawn?  An  examination  of 
scores  of  cases  bearing  npon  every  conceiv- 
able phase  of  these  questions  has  satisfied  us 
that  it  has  become  a  dl£Bcult,  if  not  an  Im- 
possible, task  to  make  the  daylight  ot  truth 
shine  so  clearly  upon  the  complicated  and 
conflicting  mass  of  decisions  as  to  bring  into 
clear  view  the  correct  rule  relating  to  this 
dass  of  tusurance.  A  hurried  examination  of 
the  cases  cited  in  this  (pinion  would  disclose 
that  the  courts  of  this  country  have  indulged 
in  quite  a  variety  of  holdings  thereon.  An 
exhaustive  list  of  all  the  cases  touching  upon 
the  subject,  with  even  a  brief  comment  upon 
each,  would  imduly  expand  this  opinion.  If, 
indeed,  it  did  not  make  It  fill  a  volume  of 
onr  reports.  The  language  quoted  supra  from 
the  opinion  of  Mr.  Justice  Bradley  in  the  case 
cited  from  94  TI.  S.  shows  that  he  thought  the 
amount  of  the  creditor's  insurable  interest 
was  to  be  measured  by  the  amount  of  the 
debt  In  R<dler  v.  Moore's  Adm'r,  86  Va. 
617,  518^  10  8.  B.  241,  248,  Lacy,  J.,  said: 
"To  the  extent  In  which  the  assignee  stipu- 
lates for  the  proceeds  of  the  policy  beyond 
the  sums  advanced  by  him,  he  stands  in  the 
position  of  one  holding  a  wager  policy."  The 
supreme  court  of  Tennessee,  in  Rison  v. 
Wilkerson,  8  Sneed,  565,  held  that  a  creditor 
to  whom  had  been  assigned  a  policy  Issued 
to  his  debtor  could  retain  of  Its  proceeds  no 
more  than  the  amount  of  the  original  debt 
and  certain  premiums  paid  by  the  creditor  to 
keep  the  p<dicy  alive.  Coon  v.  Swan,  30  Vt 
6,  is  a  case  supporting  the  doctrine  that  a 
creditor  cannot  lawfully  keep  any  more  of 
the  proceeds  of  a  policy  insuring  a  debtor's 
Ufe,  and  collected  by  the  former,  than  the 
amount  actually  due  by  the  debtor,  although 
the  policy  was  payable  to  the  creditor,  and 
the  contract  between  the  parties  undoubtedly 
contemplated  that  the  creditor  might  make  a 
profit  by  the  transaction.  In  Cheeves  v.  An- 
ders, 87  Tex.  287,  28  S.  W.  274,  it  was  held 
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that:  "The  limit  of  Interest  of  a  creditor  In 
a  policy  upon  the  life  of  his  debtor  is  the 
amount  of  such  debt  and  Interest,  plus  amount 
expended  to  preserve  the  policy,  with  Interest 
thereon."  The  following  are  extracts  from 
13  Am.  &  Eng.  Enc.  Law:  "Where  the  as- 
signment Is  for  the  purpose  of  securing  a  cred- 
itor, although  he  is  entitled  to  recover  the 
face  of  the  policy,  he  cannot  bold  what  is  not 
necessary  for  bis  indemnity.  The  legal  rep- 
resentatives of  the  debtor  will  be  entitled  to 
the  balance."  Page  64&  "Where  insurance 
Is  effected  on  the  life  of  a  debtor  in  favor 
of  a  creditor,  whether  by  the  debtor  himself 
or  the  creditor,  and  whether  the  premiums 
are  paid  by  the  debtor  or  the  creditor,  the 
latter,  on  the  death  of  the  former,  is  entitled 
to  the  amount  of  his  debt  and  premiums,  and 
the  representatives  of  the  debtor  to  the  bal- 
ance of  the  proceeds  of  the  policy."  Page  653. 
Bacon,  in  his  work  on  Benefit  Societies  and 
Life  Insurance  (volume  1,  f  250a,  2d  Ed.) 
says:  "A  creditor  has  an  insurable  Interest 
in  the  life  of  Ills  debtor,  and  can  insure  the 
life  of  the  debtor  without  bis  consent,  but 
such  Interest  is  limited  to  the  amount  of  the 
debt"  And  see,  in  this  connection,  2  May, 
Ins.  (3d  Ed.)  (  459a,  dted  supra. 

'Giving  to  the  word  "Indebtedness"  the  com- 
prehensiveness above  Indicated,  the  follow- 
ing cases  all  to  some  extent  sustain  the  rule 
for  which  we  are  contending— that  the  cred- 
itor's insurable  interest  in  the  debtor's  life 
cannot  exceed  the  amount  of  the  secured  In- 
debtedness: Insurance  (3o.  v.  Robertshaw,  26 
Pa.  St  189;  Downey  ▼.  Hotter,  110  Pa.  St 
109,  20  Aa  655;  Buth  v.  Eatterman,  112  Pa. 
St  251,  3  AtL  833;  Seigrist  y.  Schmoltz,  113 
Pa.  St  826,  6  Atl.  47;  Schonfleld  v.  Turner, 
75  Tex.  324,  12  S.  W.  626;  Insurance  Co.  v. 
Hazlewood,  75  Tex.  838,  12  S.  W.  621;  Caw- 
thor  V.  Perry,  76  Tex.  383, 13  S.  W.  268;  Lewy 
V.  Gllllard,  76  Tex.  400.  13  8.  W.  304;  Gold- 
baum  V.  Blum,  79  Tex.  638,  15  a  W.  664; 
Helmetag's  Adm'r  v.  Miller,  76  Ala.  183;  In- 
surance Ca  T.  O'Brien,  92  Mich.  684,  52  N. 
W.  1012;  Cammack  v.  Lewis,  15  Wall.  643; 
Page  V.  Bumstine,  102  II.  S.  664;  Wamock 
T.  Davis,  104  U.  S.  775.  We  do  not  however, 
wish  to  be  understood  as  asserting  that  these 
cases  are  closely  in  point  or  as  concurring  in 
all  of  the  rulings  therein  made;  certainly  not 
in  those  whereby  the  courts  undertook  the 
distribution  of  funds  arising  from  the  collec- 
ti(»i  of  wagering  policlea  It  is  not  essential 
to  our  present  purpose  to  analyse  these  cases, 
discuss  the  various  questions  dealt  with  there- 
in, or  point  out  specifically  the  conclusions 
to  which  we  do  not  assent  Without  under- 
taking to  do  this,  we  simply  cite  them  as 
ccmtainlng  decisions  and  dicta  which,  to  a 
greater  or  less  extent  recognize  the  correct- 
ness of  our  present  contention.  In  the  high- 
est courts  of  at  least  two  states— Maryland 
and  Pennsylvania— etTorts  have  l>een  made  to 
establish  the  proposition  that  a  creditor  may 
lawfully  have  insurance  upon  the  life  of  bis 
debtor  in  an  amount  greater  than  that  of  the 


debt  secured,  provided  there  is  not  a  "gross 
disproportion"  between  these  two  amounts. 
The  case  of  Rlttier  y.  Smith,  70  Md.  2G1,  16 
Atl.  890,  was  a  suit  by  the  administratrix  of 
the  insured  to  recover  of  a  creditor  the  excess 
remaining  in  his  hands  after  satisfying  all 
his  demands  against  the  insured.  It  appears 
that  the  creditor,  of  bis  own  motion.  Insured 
the  life  of  his  debtor,  and  paid  all  premiums. 
The  debt  was  $1,000.  The  policies,  on  their 
face,  amounted  to  $6,500,  but  owing  to  cer- 
tain stipulations  therein,  only  $2,124.82  was 
collected.  The  surplus  amounted  to  $474.53. 
The  policies  were  issued  in  the  name  of  the 
creditor,  and,  so  far  as  appears,  there  was 
no  understanding,  express  or  Implied,  t>e- 
tween  him  and  his  debtor,  that  the  latter  was. 
in  any  event  to  have  any  interest  in  the  pol- 
icies or  their  proceeds.  The  court  held  that 
the  creditor  was  entitled  to  the  surplus.  The 
decision  was  based  on  the  ground  that  the 
creditor  had  a  right  to  procure  a  policy  on 
the  life  of  his  debtor,  provided  there  was  not 
"such  a  gross  disproportion  between  the  debt 
and  the  amount  of  the  policy  as  to  stamp  the 
transaction  with  want  of  good  faith,  and  as 
a  mere  speculation  or  wager,"  and  that^  ac- 
cordingly, the  entire  proceeds  of  the  policy 
belonged  to  the  creditor.  Such  a  "rule" 
would  seem  entirely  too  loose,  and  Itself  too 
"speculative,"  to  admit  of  anything  like  a 
reasonable  and  practical  iu)plIcation,  even  if 
it  is  to  be  considered  as  resting  upon  soand 
doctrine,  rather  than  as  repugnant  to  the 
spirit  if  not  directly  opposed  to  the  letter,  of 
the  law  in  regard  to  wagering  contracts.  The 
supreme  court  of  Pennsylvania,  in  the  case  of 
Cooper  V.  ShaeSer,  11  Atl.  548,  held  that 
"where  the  disproportion  between  the  amount 
of  a  policy  taken  out  by  a  creditor  on  the  life 
of  his  debtor  and  the  debt  thereby  secured 
is  very  great— as  where  the  insurance  is  $3,- 
000  and  the  debt  $100,— it  Is  the  duty  of  the 
court  to  declare  the  transaction  a  wager,  as 
matter  of  law."  This  case  does  not  appear 
in  the  Pennsylvania  state  reports.  In  the 
opinion,  Sterrett  J.,  characterizes  as  "a  Just 
and  practical  rule"  a  suggestion  which  Pax- 
son,  J.,  speaking  for  himself,  had  made  in 
Grant's  Adm'r  y.  Kline,  115  Pa.  St  618.  9 
Atl.  150,  to  the  effect  that  a  policy  taken  out 
by  a  creditor  on  the  life  of  his  debtor  ought 
to  be  limited  to  the  amount  of  the  debt  with 
Interest,  and  the  amount  of  premiums,  with 
interest  thereon,  during  the  expectancy  of  the 
life  of  the  Insured,  according  to  the  Carlisle 
Tables.  In  the  subsequent  case  of  UlrlCh  v. 
Relnoehl,  143  Pa.  St  238,  22  Atl.  862,  a  pol- 
icy for  $3,000  was  assigned  to  a  creditor,  ab- 
solutely, to  secure  a  debt  of  $110.02.  The 
creditor  at  the  trial  ofiTered  evidence  to  show 
the  expectancy  of  the  deceased  according  to 
the  Carlisle  Tables,  and  expert  testimony  go- 
ing to  prove  that  had  deceased  lived  up  to 
such  expectancy,  the  total  amount  Invested 
In  the  policy  would  have  been  $4,336.31.  Id 
the  opinion,  which  was  delivered  by  the  lean> 
ed  Jurist  last  mentioned,  he  having  in  the 
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meantime  become  chief  Justice,  be  nndertakes 
to  proves  the  correctness  of  the  above-men- 
tioned "rule";  it  being  thus  stated:  "A  cred- 
itor may  lawfully  take  out  a  policy  of  in- 
surance on  the  life  of  his  debtor  in  an  amount 
sufficient  to  cover  the  debt,  with  interest,  and 
the  cost  of  such  insurance,  with  interest  there- 
on, during  the  period  of  the  debtor's  expect- 
ancy of  life  according  to  the  Carlisle  Tables: 
but,  if  such  amount  be  exceeded,  the  policy 
may  be  a  wagering  transaction."  The  sub- 
stance of  the  argument  embodied  in  the  opin- 
ion Is  that.  If  the  principal  and  interest  of  the 
debt  secured,  the  aggregate  sum  of  the  pre- 
miums which  would  Iiave  to  be  paid  during 
the  entire  period  of  the  expectancy  of  the  In- 
sured, in  case  he  lived  out  the  same,  and  the 
Intereston  such  premiums, would, all  together, 
amount  to  a  sum  greater  than  the  face  of  the 
policy,  it  would  not  be  a  wagering  contract, 
but  would  be  one  if  the  chances  were  that 
the  insured  would  not  live  out  his  expectancy, 
and  there  would  be  a  consequent  probability 
that  the  proceeds  of  the  policy  would  exceed 
a  sum  representing  the  total  cost  of  the  pol- 
icy and  the  amount  of  the  debt  Among  other 
things  urged  in  support  of  the  views  above 
outlined.  Chief  Justice  Fazson  says:  "It 
seems  clear  upon  reason  that  the  creditor 
may  take  out  a  policy  in  excess  of  his  debt. 
But  to  what  excess?  The  answer  to  this  ques- 
tion obviously  depends  upon  circumstancea 
An  Important  element  In  the  consideration  of 
tbis  question  is  the  age  of  the  assured.  The 
difference  between  a  policy  on  the  life  of  a 
man  25  years  of  age  and  one  of  75  is  clear  to 
the  dullest  understanding.  The  assured  was 
only  42  years  of  age,  and  his  expectancy  of 
Ufe  was  26  years.  The  chances  were  greatly 
In  favor  of  his  living  out  his  expectancy.  The 
Carlisle  Tables  were  prepared  with  care  by 
competent  experts,  and  are  the  result  of  ac- 
tual experience.  I  am  therefore  Justified  In 
saying  that  the  chances  were  In  favor  of  the 
assured  living  out  his  expectancy,  in  which 
case  there  would  be  the  loss  of  Interest  on 
the  debt  for  26  years,  added  to  the  dues  and 
assessments,  with  interest  thereon,  for  the 
same  period.  The  evidence  shows  that  in 
such  event  the  defendants  would  have  been 
losers  by  a  considerable  sum.  In  fact,  I  in- 
fer from  the  tables  furnished  that  after  about 
17  years  the  defendants  would  have  carried 
this  policy  at  a  losa  The  defendants  assum- 
ed this  risk  when  they  took  out  the  policy. 
Tbey  also  had  the  chance  of  the  assured  not 
living  out  his  expectancy.  This  is  a  risk 
which  an  insurance  company  assumes  upon 
every  policy  which  it  Issues.  In  a  particular 
instance  the  assured  may  live  many  years 
beyond  his  expectancy,  which  is  a  large  gain 
to  the  company.  But  this  gain  is  equalized 
by  the  loss  in  Instances  where  the  assured 
dies  before  the  expiration  of  his  expectancy, 
HO  that,  In  the  vast  volume  of  business  of 
such  corporations,  the  average  result  is  rea- 
sonably nniform.    But  the  bolder  of  a  single 


policy  can  have  no  average  result  He  takes 
the  risks  with  the  chances  fairly  balanced." 
With  the  utmost  respect  we  think  this  is  fal- 
lacious reasoning.  As  stated  by  the  distin- 
guished chief  Justice,  "All  life  insurance  is. 
In  one  sense,  speculative,"  and  this  remark 
applies  to  every  policy.  It  is  radically  er- 
roneous to  say  that  one  average  man  has  a 
greater  or  a  less  chance  to  live  out  his  ex- 
pectancy than  another.  The  man  of  42  Is  no 
more  apt  to  live  out  his  expectancy  of  26 
years  than  the  man  of  76  is  to  live  out  his 
expectancy  of  7  years.  Life  insurance  pre- 
miums are  fixed  relatively  to  the  different 
ages  and  expectancies  of  the  persons  insured, 
and  every  company  whose  business  Is  con- 
ducted on  sound  principles  proceeds  upon 
the  theory  that  it  must  be  the  gainer  in  ev- 
ery risk  where  the  Insured  lives  out  his  ex- 
pectancy, and  all  the  premiums  are  paid. 
Some  live  longer  and  others  shorter  periods, 
but  the  company  looks  to  the  average,  and 
on  the  average  basis  it  must  take  in  more 
than  it  pays  out,  or  else  ultimately  faiL 
Clearly,  therefore,  in  every  instance  of  life 
Insurance  there  Is  a  chance  for  the  insured,  or 
the  person  paying  the  premlTuns,  to  pay  in 
more  than  the  policy  will  bring  back;  and,  as 
a  consequence,  there  can,  under  the  doc- 
trine announced  in  Pennsylvania,  be  no  such 
thing  as  a  wagering  policy.  The  test  that 
the  amount  of  a  policy  taken  out  to  secure 
a  debt  must  not  be  out  of  proportion  to  the 
amount  of  the  debt  with  added  premiums 
and  interest  thereon  will  not  stand  scrutiny, 
for  every  one  carrying  the  burden  of  keep- 
ing up  a  life  policy  may,  whether  a  debt  be 
thereby  secured  or  not,  suffer  loss  by  pay- 
ing out  more  than  is  finally  received  on  the 
policy.  In  the  case  of  a  man  who  Insured  his 
life  for  the  benefit  of  his  wife,  and  paid  out 
in  premiums  more  than  the  insurance  com- 
pany paid  to  her  after  bis  death,  the  loss 
woidd  be  the  difference  between  the  sum  of 
the  premiums,  with  interest  and  the  proceeds 
of  the  policy.  If  a  creditor  who  held  as  col- 
lateral security  a  policy  of  lite  insurance,  and 
paid  the  premiums  under  a  contract  with  the 
debtor  to  be  reimbursed  therefor  out  of  the 
fund  to  be  realized  by  the  payment  of  the 
policy,  paid  to  the  company  more  than  it  re- 
turned when  the  debtor  died  (which  would 
inevitably  be  the  case  in  the  event  the  lat- 
ter lived  out  his  expectancy,  and  all  pre- 
miums up  to  that  time  were  duly  met),  this 
creditor,  if  the  collateral  was  the  only  source 
to  which  he  could  look  for  satisfaction,  would 
lose  the  difference  between  the  amount  receiv- 
ed on  the  policy  and  the  amount  resulting 
from  adding  the  sums  representing  the  pre- 
miums, the  interest  thereon,  and  the  debt;  and 
this  would  be  true  whether  the  debt  was 
great  or  smalL  If,  for  instance,  one  man 
loaned  to  another  ^10,  and  insured  the  lat- 
ter's  life  in  the  siun  of  $50,000  to  secure  the 
debt,  the  creditor  undertaking  to  pay  the  pre- 
miums, and  the  debtor  (whether  young  or 
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old)  lived  out  bla  expectancy,  and  died,  leav- 
ing no  asset*  but  tbe  Insurance  money,  the 
creditor  would  certainly  lose  the  difference 
between  the  face  of  the  policy  and  the  sum 
of  the  premiums  and  the  interest  thereon,  and 
would  lose  also  the  $10  and  the  Interest  on 
l^hat  sum.  If  the  debt  tbns  created  was  $25,- 
000,  the  creditor's  loss  would.  In  that  case,  be 
greater  by  $24,990  and  Interest  than  In  the 
other.  There  would  be  no  difference  in  prin- 
ciple between  the  two  cases.  It  Is  therefore 
to  be  regretted  that  the  Pennsylvania  court, 
white  declaring  that  there  should  be  "a  fixed 
rule"  for  determining  when  a  creditor  was 
and  when  he  was  not  obtaining  an  "excess  of 
Insurance,"  did  not  succeed  in  evolving  a 
more  satisfactory  one.  The  truth  la,  there 
can  be  no  sound  rule  on  the  subject  which 
does  not  recognize  the  tmth  of  the  proposi- 
tion that  whenever  a  creditor  stipulates  for 
receiving  more  than  Indemnity  upon  a  policy 
insuring  his  debtor's  life  he  Is  engaged  in  a 
q>eculatlve  venture,  the  gain  from  which,  if 
snccessful,  would  be  represented  by  the  ex- 
cess of  the  sum  derived  from  the  policy  over 
the  amount  of  the  "indebtedness"  thereby  se- 
cured. 

Enough  has  been  said  to  moke  It  clear  that, 
with  our  views  of  the  question  under  dlscua- 
slon,  we  cannot  follow  as  sound  the  decision 
rendered  by  the  supreme  court  of  Indiana  In 
Amlck  V.  Bntler,  111  Ind.  578,  12  N.  B.  S18, 
which  was  strongly  relied  on  by  the  able  coun- 
sel for  the  plaintiff  In  error.  In  that  case  the 
tacts  were  as  follows:  "Frszee  was  Indebted 
to  Amlck  In  the  sum  of  about  six  hundred 
dollars."  It  was  agreed  between  them  that 
the  creditor  should  take  out  a  policy  for  $2,- 
000  in  an  assessment  benefit  association  upon 
the  life  of  the  debtor,  paying  all  expenses  and 
premiums.  Tbia  was  done,  the  policy  as  is- 
sued naming  the  creditor,  tils  heirs  and  as- 
signs, as  beneficiaries.  "At  the  time  the  poli- 
cy was  Issued,  it  was  orally  agreed  that  If 
Frazee  should  at  any  time  thereafter  pay  his 
Indebtedness,  and  reimburse  Amlck  for  the 
cost  of  obtaining  the  policy  and  carrying  the 
insurance,  the  latter  would  tara  over  the 
policy  to  the  former."  It  did  not  appear, 
however,  that  there  was  any  express  under- 
standing between  them  as  to  the  disposition  of 
Ae  surplus  (if  any)  after  the  death  of  the  in- 
sured, in  the  event  he  had  not  paid  off  such 
demanda  The  creditor  having  collected  the 
entire  sum  doe  upon  the  policy  ui>on  the  death 
ct'.  his  debtor,  the  latter**  administrator 
Ivought  an  action  to  recover  the  surplus, 
which  amounted  to  "twelve  hundred  and 
fifty-nine  dollars  and  fifty-eight  cents."  The 
court  took  the  position  that  no  Intention  to 
enter  into  a  wagering  contract  was  shown; 
that  the  policy  belonged  absolutely  to  the 
creditor,  the  stipulation  as  to  paying  off  the 
debt  not  having  been  complied  with  by  the 
debtor  prior  to  his  death;  and  therefore  no 
part  of  the  proceeds  thereof  could  be  claimed 
by  the  administrator  upon  the  theory  that  the 


creditor  held  the  same  aa  trustee.  It  would 
seem  that  without  any  great  strain  the  conrt 
might  liave  construed  the  contract  to  be  for 
indemnity  merely,  for  it  was  not  necessary 
that  there  should  be  any  express  stipidatlon 
08  to  the  distribution  of  the  proceeds.  On  the 
contrary,  nothing  as  to  this  having  been  spe- 
cifically agreed  to,  the  law  would  raise  a  con- 
structive trust,  rather  than  treat  the  contract 
as  a  wager.  That,  as  construed  by  the  court, 
it  was  a  wager,  pure  and  simple,  seems  evi- 
dent By  the  early  death  of  the  debtor  the 
creditor  won  a  clean  stake  of  over  $1,250; 
whereas,  had  the  debtor  continued  to  live  in- 
solvent to  a  ripe  old  age,  the  creditor  would 
doubtless  have  lost  a  part  or  the  whole  of 
his  entire  debt,  because  forced  to  abandon  bis 
policy,  or  pay  in  assessments  and  premiums 
an  amount  equal  to  the  whole  face  of  the  poli- 
cy, which  was  only  $2,000,  and  consequently 
could  not,  accordhig  to  the  rule  aa  to  "groas 
disproportion,"  be  considered  as  evidencing 
an  attempt  and  bitent  to  gamble.  For  a  Just 
criticism  on  the  decision,  see,  again,  2  May, 
Ina  p.  106S,  I  460a. 

8.  As  already  intimated,  there  axe  numer- 
ous cases  in  which  the  courts  have  dealt  with 
life  insurance  policies  as  valid  which  ought. 
In  our  judgment,  to  have  been  treated  as 
mere  nuUitlea  Some  of  these  cases  were  ac- 
tions against  insurance  companies  upon  what 
we  regard  as  wagering  policies,  and  others  of 
them  Involved  controversies  over  the  pro- 
ceeds of  such  poUdea  which  the  Insnranoe 
companies  bad  voluntarily  paid.  No  argn- 
ment  ia  required  to  show  that.  In  cases  of  d- 
ther  character,  the  courts  ont^t  not  to  afford 
any  relief  whatever,  but  should.  In  every  in- 
stance, leave  tiie  parties  exactly  aa  tbej  were 
before  the  litigation  began.  No  conrt  can 
properly  concern  itaelf  with  the  enfwcement 
of  a  contract  which  Is  contrary  to  public  poli- 
cy, and  for  that  reason  void,  nor  with  the 
adjustment  of  alleged  rights  or  equities  grow- 
ing out  of  such  a  contzacL  This  doctrine  is 
so  thoroughly  estaUished  and  so  mUversally 
recognized  that  It  will  not,  we  appr^end,  be 
questioned;  but  It  has  evidently  been  too 
often  overlooked  by  the  courts  in  their  efforts 
to  do  what  they  conceived  to  be  "Justice." 
Our  CNvU  Code  (section  8668)  declares  that  "a 
contract  which  is  against  the  policy  at  flie 
law  cannot  be  enforced,"  and  that  "wagering 
contracts"  are  of  this  character.  Whenever, 
therefore,  it  appears  that  a  particular  con- 
tract of  life  insurance  tAlls  within  the  pro- 
hibited class,  no  court  of  this  state  should 
have  anything  to  do  either  with  its  enforce- 
ment or  the  distribution  of  its  proceeds. 

4.  We  will  now  apply  the  foregoing  to  the 
facts  of  the  present  case,  a  fair  and  accurate 
statement  of  which  we  find  in  the  brief  of 
counsel  for  the  plaintiff  In  error,  aa  follows: 
"John  D.  Hudglns  was  a  merchant,  residing 
In  Macon,  who  had  been  carrying  on  there  for 
many  years  a  wholesale  and  retail  liquor 
business.    The  Rxchange  Bank,  plaintiff  in 
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«nn>r,  had  advanced  to  bim,  at  rarlona  timea, 
large  sums  of  money.  In  Deconber,  1892, 
thia  Indebtedneaa  amonnted  to  BometUox 
ever  f  10,000,  for  which  the  bank  held  Hudg- 
iiuf  notes.  To  secure  the  payment  of  this 
Indebtedness,  Hudglns  had  given  to  the  bank 
certain  mortgages  on  both  bis  real  and  per- 
sonal property,  Inclndlng  his  stock  of  llqnors. 
To  farther  secure  the  bank,  he  bad  also  taken 
out  a  policy  of  Insurance  on  his  life  for  $1,000 
In  the  Manhattan  Life  Insurance  Company, 
and  a  policy  for  $5,000  In  the  New  York  Life 
Inanrance  Company,  both  of  which  policies 
'were  duly  assigned  by  him  to  the  bank;  and 
opoB  both  of  these  policies  Hudglns  himself 
paid  the  premiums.  These  policies  were 
recognized  by  both  parties  as  being  the  prop- 
erty of  Hadglns,  transferred  by  him  to  the 
bank  as  collateral  security  for  his  indebted- 
ness. In  the  latter  part  of  1892  Hudglns  ap- 
plied to  one  Winshlp,  who  was  the  general 
agent  in  Georgia  for  the  Equitable  Life  In- 
surance Company  of  New  fork,  for  a  policy 
of  $5,000.  His  application  was  duly  forward- 
ed to  the  home  office,  and  upon  the  request 
or  Instruction  of  Wlnship,  and  without  the 
request,  or  even  the  knowledge,  of  Hudgina, 
the  company  sent  out  to  Wlnship  two  poli- 
cies of  $5,000  each  on  Hudglns'  life.  Upon 
the  reception  of  the  policies  Winshlp  endeav- 
ored to  persuade  Hudglns  to  take  them  both. 
HndglDs,  however,  would  only  accept  the  one 
for  $5,000  for  which  he  had  applied,  and 
declined  to  take  or  accept  the  second  or  addi- 
tional policy  of  $5,000,  and  refused  to  pay 
the  premlimas  due  thereon,  saying  that  the 
rate  was  so  high  he  was  not  able  to  carry  It 
Upon  this,  Winshlp,  knowing  that  Hudglns 
was  indebted  to  the  Exchange  Bank,  carried 
the  second  policy  to  J.  W.  Cabanlss,  the 
cashier  of  the  bank,  stated  to  him  the  facts, 
and  requested  blm  to  take  the  policy  for  the 
bank  as  a  creditor  of  Hudglns,  and  pay  the 
premiums  thereon.  This  Cabanlss  finally  con- 
sented to  do,  provided  Hudgins  would  execute 
the  necessary  asslg^nment  This  was  done  by 
Hudglns,  Wlnship  delivering  the  policy  to  the 
bank,  and  receiving  from  the  bank  the  pre- 
mium due  thereon.  Cabanlss  had  no  confer- 
ence or  consultation  with  Hudglns  about  the 
transaction,  either  personally,  by  letter,  or  by 
messenger;  and  It  was  distinctly  understood 
between  Cabanlss,  representing  the  bank,  and 
Winshlp,  representing  the  Equitable  Life  In- 
surance Company,  that  the  policy  was  taken 
out  by  the  bank  for  its  own  protection  as  a 
creditor  of  Hudglns,  and  that  in  no  event  was 
Hudglns  to  be  liable  for  that  premium,  or 
any  future  premiums,  either  to  the  bank  or 
to  the  Insurance  company.  The  demands  for 
the  subsequent  premiums  were  made  by  the 
Insurance  company  directly  on  the  bank,  and 
not  against  Hudgins,  and  they  were  paid  by 
the  bank,  and  were  not  charged  against 
Hudglns  upon  the  books  of  the  bank,  nor  has 
any  claim  or  demand  ever  been  made  by  the 
bank  for  the  payment  of  such  premiums, 
either  against  Hudgins  in  his  lifetime  or 
31£LE.-«0 


against  his  estate.  On  the  12tb  day  of  March, 
1884,  Hudglns  died  Intestate,  and  Edward 
Loh  was  appointed  his  administrator.  Upon 
examination  by  the  administrator,  Hudgins'  es- 
tate was  found  to  be  hopelessly  Insolvent, 
and  on  August  8,  1895,  the  administrator  filed 
his  equitable  petition  In  Bibb  superior  court 
against  the  Exchange  Bank  and  the  various 
other  creditors  of  Hudgins  to  marshal  the 
assets  of  the  estate,  and  to  obtain  the  direc- 
tion of  the  court  as  to  the  administration  of 
the  same.  To  this  petition  the  Exchange 
Bank  duly  filed  Its  answer,  setting  up  the 
facts  recited  above.  The  case  came  on  for 
trial  on  March  22,  1897,  and  by  consent  of 
all  parties  was  heard  by  the  presiding  judge 
without  the  intervention  of  a  Jury.  Upon 
the  trial  it  appeared  from  the  evidence  that 
the  debt  of  the  Exchange  Bank  at  that  time 
amonnted,  principal  and  interest,  to  $12,- 
228.94.  It  was  also  shown  that  the  proceeds 
of  the  policies  collected  by  the  bank  from 
the  New  York  Life  and  the  Manhattan  Com- 
panies, with  interest  thereon  to  the  date  of 
the  trial  from  the  date  of  collection,  amount- 
ed to  $7,032.02,  which  left  a  balance  due  to 
the  bank  upon  its  claim  of  $5,106.92.  Upon 
this  balance  of  $5,196.92  the  bank  proposed 
to  credit  the  net  proceeds  of  the  fund  arising 
from  the  sale  of  the  real  and  personal  prop- 
erty, upon  which  It  was  admitted  by  all  par- 
ties that  the  bank  held  the  highest  and  best 
lien,  and  which  fund  amonnted  to  $4,537.78. 
This  would  have  left  a  balance  still  due  to 
the  bank  from  the  Hudglns  estate  of  $658.74, 
upon  which  final  balance  the  bank  proposed 
to  credit  a  sufficiency  of  the  net  proceeds 
derived  from  the  Equitable  Insurance  policy 
to  pay  the  same,  and  that  it  should  retain  as 
Its  own  property  the  entire  balance  of  the 
fund  derived  from  such  policy  in  the  Equita- 
ble Company.  The  court  refused,  however, 
to  allow  the  Exchange  Bank  to  apply  upon  its 
claim  any  portion  of  the  fund  derived  from 
the  sale  of  the  mortgaged  properties  imtll  the 
bank  had  first  applied  as  a  credit  upon  its 
<:laim  the  entire  proceeds  of  tlie  fund  derived 
from  the  Equitable  policy;  the  court  finding 
in  Its  decree  that,  after  making  such  credit 
of  the  Equitable  fund,  the  estate  would  still 
be  Indebted  to  the  Exchange  Bank  $280.46, 
which  the  court  decreed  to  be  the  highest  and 
best  Hen  to  that  extent,  and  no  more,  upon 
the  fund  of  $4,537.78,  derived  from  the  sale 
of  the  mortgaged  properties.  To  be  entirely 
clear,  the  exact  rulhig  of  the  court  on  this 
point  Is  given  In  the  following  language, 
quoted  verbatim  from  the  decree:  "The  court 
holding,  finding,  and  decreeing  that  the  pro- 
ceeds of  such  Equitable  Insurance  policy, 
after  first  reimbursing  the  bank  for  the  pre- 
miums paid  by  It,  with  Interest  thereon.  1$ 
the  property  of  said  Intestate.  Hudglas,  and 
not  the  property  of  said  Exchange  Bank,  and 
must,  therefore,  be  credited  upon  the  bank 
claim  as  above  directed.'  "  It  is  only  neces- 
sary to  add  that  the  insurance  policy  In  ques- 
tion was  payable  to  the  estate  of  Hndgins 
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and  that  Cabanlss,  the  cashier,  testified  as 
follows:  "What  Induced  me  to  take  oot  this 
third  policy  was  the  fact  that  the  bank  was 
practically  carrying  Mr.  Hudglns'  business, 
and  had  been  for  two  or  three  years,  probably 
longer,  and  his  business  had  been  getting 
worse,  and  I  wanted  all  the  protection  that 
I  could  get  In  the  carrying  of  his  business, 
and  I  took  this  as  additional  protection."  In 
answer  to  the  question,  "To  what  extent 
were  you  Influenced  in  the  taking  out  of  that 
policy  as  an  investment?"  he  said:  "I  re- 
garded it  as  a  good  investment  He  was 
quite  an  old  man,  and,  in  the  ordinary  course 
of  Uto,  would  probably  not  live  very  long; 
and  I  thought,  even  aa  an  investment.  It 
would  do  to  take." 

From  the  foregoing  It  appears  that  there 
can  be  no  dispute  as  to  the  following  facts: 
(1)  Hudgins  was  largely  Indebted  to  the  bank, 
and,  prior  to  the  issuing  of  this  policy,  had 
assigned  to  it,  as  collateral  security  for  bis 
Indebtedness,  two  other  policies.  (2)  After 
this  policy  had  been  Issued,  he  refused  to 
accept  it,  when  first  tendered  to  him  by  the 
agent  of  the  company.  (S)  Subsequently,  he 
did  accept  it,  for  he  could  not  have  assigned 
It  to  the  bank  without  so  doing.  (4)  He 
made  an  absolute  assignment  of  the  policy 
to  the  bank.  (5)  The  bank  paid  the  first  pre- 
mium, and  took  the  policy  for  Its  protection 
as  a  creditor  of  Hudgins,  the  cashier  also 
having  in  mind  at  the  time  tliat  the  policy 
was  a  good  investment  (6)  The  bank  paid 
all  the  premiums  which  accrued  upon  the  pol- 
icy before  the  death  of  Hudgins.  They  were 
not  charged  to  him  upon  its  books,  nor  was 
any  demand  ever  made  upon  him  or  his  es- 
tate for  the  payment  of  these  premiums.  If 
the  assignment  of  the  policy  was  made  and 
accepted  simply  to  place  the  bank  in  the 
same  attitude  as  It  would  have  occupied  had 
it  upon  its  own  responsibility,  at  its  own  ex- 
pense, and  for  its  own  benefit,  applied  for 
and  obtained  a  policy  upon  the  life  of  Hud- 
gins, payable  to  itself,  and  in  which  neither 
be  nor  his  estate  was  to  have  any  interest  or 
concern.  It  was  a  wagering  contract  But  if 
Hudgins  assigned  the  policy  to  the  bank,  and 
It  accepted  the  same  as  a  collateral  security 
for  his  existing  Indebtedness,  and  for  the  fur- 
ther purpose  of  securing  the  repayment  to 
the  bank  out  of  the  proceeds  of  the  policy  of 
all  sums  advanced  for  premiums,  the  trans- 
action was  a  lawful  and  proper  one.  The 
form  In  which  the  transaction  was  clothed 
is,  as  above  stated,  immaterial,  the  question 
at  last  being,  what  was  the  real  intent  and 
purpose  of  the  parties?  This  case  belongs  to 
one  or  the  other  of  the  two  classes  Just  indi- 
cated. If  to  the  former,  the  Judgment  under 
review  was  wrong  for  two  reasons:  (1)  The 
estate  of  Hudgins  had  no  Interest  in  the  pro- 
ceeds of  the  disputed  policy,  because  there 
was  no  privity  of  contract  between  him  and 
the  Insurance  company,  or  l>etween  him  and 
the  bank;  and  (2)  the  court  should  not  have 
undertaken  to  dispose  of  or  distribute  the 


proceeds  of  a  wag;erlng  or  gaming  contract 
If,  on  the  other  hand,  this  case  falls  within 
the  latter  class,  the  Judgment  excepted  to 
should  be  sustained. 

in  view  of  the  facts  as  stated,  did  the  evi- 
dence warrant  the  Judge  in  finding  that  the 
transaction  was  lawful  and  valid?  Or,  to 
put  the  question  in  different  form,  did  the 
evidence  demand  a  finding  that  It  was  a  wa- 
gering contract?  The  policy,  being  payable 
to  the  estate  of  Hudgins,  purported  to  evi- 
dence a  contract  of  Insurance  between  him- 
self and  the  Insurance  company;  and  the  as- 
signment of  the  policy  to  his  creditor,  the 
bank,  conld  certainly  have  been  made  for  a 
legitimate  purpose.  The  writings,  therefore, 
on  their  face,  are  perfectly  consistent  with 
the  idea  that  the  transaction  which  the  par- 
ties had  In  mind  was  a  lawful  one,  and  the 
presumption  of  law  would  be  that  such  was 
the  fact  Does  the  parol  evidence  sustain 
or  overcome  this  presumption?  So  far  as 
relates  to  Hudgins,  it  is  easy  to  conclude  that 
he  simply  Intended  to  supplement  the  security 
of  like  kind  which  he  had  already  given  to 
the  bank,  and  that  being  unable  himself  to 
pay  the  premiums,  he  was  willing  for  the 
bank  to  do  so,  and  get  its  reimbursement  out 
of  the  proceeds  of  the  policy.  There  Is  noth- 
ing In  the  testimony  which  expressly  nega- 
tives such  a  purpose  on  the  part  of  Hudgins, 
and  there  are  many  circumstances  from 
which  Its  existence  may  be  inferred. 

The  next  Inquiry  is,  what  was  the  bank's 
purpose  in  taking  the  assigned  policy?  Mr. 
Cabanlss  explicitly  testified  that  he  was  seek- 
ing to  obtain  "additional  protection,"— that 
is,  security;  and,  though  he  did  regard  the 
policy  somewhat  in  the  light  of  an  Invest- 
ment his  testimony  did  not  require  a  finding 
that  he  deliberately  sought  to  have  the  cod- 
tract  so  disguised  that  it  would  not  upon  its 
face,  show  what  was  the  real  truth  of  the 
matter,  or  that  his  purpose  was  to  evade  the 
law  against  gaming  by  any  concealment  or 
artifice.  On  the  contrary.  It  would  seem  that 
he  accepted  the  assignment  of  the  policy  for 
no  Improper  purpose,  but  may  have  been  mis- 
taken as  to  what  legal  rights  would  thereby 
be  secured  to  the  bank.  Neither  any  private 
understanding  between  the  Insurance  agent 
and  the  cashier  nor  the  letter's  opinion  (If  he 
entertained  It)  that  the  proceeds  of  the  policy 
would  belong  exclusively  to  the  bank,  could 
affect  Hudgins  or  his  estate.  A  secret  pur- 
pose entertained  by  one  party  to  a  contract 
but  not  disclosed  to  the  other,  does  not  bind 
the  latter,  for,  obviously,  as  to  this  particular 
matter  there  was  no  "meeting  of  minds." 
Harris  v.  Luml)er  Co.,  97  Oa.  46S  (opinloa 
point  2),  469,  470,  25  S.  B.  S19,  and  authorlMes 
cited.  It  was  certainly  not  shown  that 
Hudgins  made  any  agreement  with  the  bank 
that  he  would  claim  no  Interest  In  the  policy. 
Nor  can  it  be  said  that  by  mere  silence  he 
assented  that  the  assignment  should  vest  an 
absolute  and  unconditional  ownership  of  the 
policy  in  the  bank,  for  it  nowhere  appears 
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that  any  /rach  Idea  on  the  i>art  of  the  bank'a 
representative  was  communicated  to  Hud- 
glns,  or  that  he  bad  any  direct  dealings  with 
the  bank  In  regard  to  this  particular  insur- 
ance. If  his  purpose  was  that  which  we 
have  attempted  to  show,  could,  under  the  evi- 
dence, be  attributed  to  him,  viz.  to  give  addi- 
tional collateral  security  to  the  bank,  It  Is 
very  reasonable  to  conclude  that  he  might 
have  understood  that  the  cashier's  purpose 
In  procuring  him  to  accept  the  last  policy  and 
assign  the  same  to  the  bank  was  simply  to 
Increase  its  security  by  taking  and  holding 
this  policy  in  the  same  way  It  did  the  others, 
the  bank  being  willing  to  advance  the  pre- 
miums, and  look  for  reimbursement  solely  to 
the  proceeds  of  the  policy,  since  he  was  un- 
able himself  to  carry  it  At  any  rate,  the 
trial  Judge  was  warranted  In  reaching  the 
conclusion  that  these  parties  did  not  enter 
into  a  scheme  to  furnish  a  cloak  to  a  purely 
colorable  transaction;  and  it  follows  that  the 
rights  of  the  parties  are  to  be  measured  ac- 
cording to  the  terms  of  the  contract  as  vnit- 
ten,  which  evidences  what  purports  to  be  a 
bona  fide  and  entirely  lawful  transaction. 
Thus  treated,  the  policy  is  without  taint  of 
Illegality,  and  It  was  proper  to  limit  the  as- 
signment to  the  object  really  Intended  to  be 
thereby  accomplished. 

In  this  immediate  connection  the  case  of 
Moriand  v.  Isaac,  20  Beav.  388,  la  quite  per- 
tinent In  that  case  It  appeared  that  Isaac, 
a  tradesman.  Insured  the  life  of  his  debtor, 
Walker;  the  policy  being  payable  to  the 
former.  He  charged  the  premiums  to  Walk- 
er, but  the  latter  never  paid  them,  nor  does 
It  appear  that  he  ever  expressly  agreed  to 
do  so.  Upon  his  death  the  court  held  "that 
his  representatives  were  entitled  to  the  prod- 
uce of  the  policy  after  payment  of  the  debt 
and  premiums."  Isaac  himself  "denied  that 
any  express  agreement  had  ever  been  made 
between  him  and  Walker,  either  as  to  the 
amoont  to  be  insured  (which  was  to  be  en- 
tirely at  [Isaac's]  discretion),  or  the  owner- 
ship of  the  policy,  or  payment  (tf  the  pre- 
miums; but  It  was  clearly  understood  by 
[Isaac],  and,  he  believed,  also  by  Walker, 
that  the  policy  was  [Isaac's],  and,  with  re- 
spect to  the  payment  of  the  premiums,  that  It 
should,  in  the  first  Instance,  be  made  by 
[Isaac];  and  it  was  fully  understood  that  the 
moneys  assured  by  the  policy  should  re- 
main [Isaac's]  own  absolute  property."  EDs 
"understanding  and  Intention  was,  as  he  al- 
leged, that  if  Walker  should,  in  his  lifetime, 
pay  oft  the  debt  and  premiums  and  expenses 
of  insurance,  he  should  be  at  liberty  to  do 
BO,  and  In  that  case  [Isaac]  would  either  have 
'  dropped  the  insurance  or  transferred  the 
policy  to  Walker."  Isaac  also  stated  that  an 
entry  of  a  charge  in  his  account  against  Walk- 
er "for  Insurance  was  a  mistake."  The  mas- 
ter of  the  rolls,  taking  Into  consideration 
the  foregoing,  and  also  the  facts  that  Walk- 
er knew  the  Insurance  was  to  be  eCFected, 
that  he  bad  attended  the  Insurance  office  for 


this  purpose,  and  that  when  Isaac's  account 
with  the  item  for  insurance  charged  therein 
was  delivered  to  him  he  did  not  complain, 
was  of  the  opinion  that,  though  Walker  had 
never.  In  express  terms,  agreed  to  pay  or 
become  liable  for  the  premiums,  nor  admit- 
ted liability  therefor,  the  circumstances  war- 
ranted the  Inference  that  he  was  so  liable. 
Observed  the  master:  "This  matter  depends 
on  the  contract  between  the  parties.  This, 
however,  may  either  be  expressed  In  writ- 
ing or  by  parol,  or  I*  may  be  inferred  from 
the  acts  and  dealings  between  the  parties 
from  which  a  contract  between  them  may 
appear."  It  was  accordingly  held  that  the 
policy  was  simply  a  security  for  the  debt 
and  the  premiums,  and  that  the  creditor  was 
entitled  to  payment  of  these,  and  no  more. 
It  will  be  seen  that  this  caae  In  many  re- 
spects resembles  the  one  at  bar,  and  is  direct 
authority  for  the  correctness  of  Judge  Fel- 
ton'B  Judgment,  If,  as  we  think  is  true,  he 
was  warranted  In  finding  as  matter  of  fact 
that  Hudgins,  in  assigning  to  the  bank  the 
policy  In  controversy,  really  Intended  mere- 
ly to  secure  his  existing  indebtedness,  and< 
the  premiums  to  be  paid  on  the  policy,  ex- 
pecting his  estate  to  get  the  benefit  of  the- 
surplus,  if  any.  If  this  was  what  he  intend- 
ed, and  the  bank  took  the  policy  for  the  pur- 
pose of  securing  these  claims,  the  mere  opin- 
ion of  Its  cashier  (like  that  of  Isaac  in  the- 
case  snpra)  that  It  would  absolutely  own- 
the  policy  and  Its  proceeds  would  not  alter 
the  legal  status  of  the  matter. 

As  somewhat  applicable  to  this  branch  of 
the  discussion,  we  again  refer  to  Helmetag's- 
Adm'r  v.  MUler,  76  Ala.  183,  and  Roller  v. 
Moore's  Adm'r,  86  Va.  512,  10  S.  B.  241,  cited 
supra.  The  following  Is  extracted  from  the 
synopsis  of  the  points  decided  In  the  latter- 
case:  "Assured  made  assignee  an  assign- 
ment absolute  on  its  face  of  a  policy  of  In-- 
snrance  on  his  life.  The  evidence,  however, 
showed  that  in  former  transactions  about  tbe- 
same  matter  the  policy  was  held  by  assignee 
as  security  for  advancements  made  by  him 
for  premiums  and  assessments  on  the  policy. 
Held,  the  assignment  was  not  a  new  contract- 
between  the  parties,  and  an  absolute  assign- 
ment, but  it  bore  the  impress  of  the  original' 
transactions,  and  stood  merely  as  a  security 
for  the  advances  made  by  assignee."  In  our 
case,  the  previous  dealings  between  Hudgins 
and  the  bank,  in  the  coarse  of  which  he  bad 
assigned  to  it  policies  of  Insurance  as  col- 
lateral security  for  his  indebtedness  to  It, 
greatly  strengthens  the  conclusion  that  he  In- 
tended no  more  at  the  time  of  the  last  trans- 
action, but  that,  being  unable  to  pay  the  pre- 
mium upon  the  policy  then  assigned,  he  ex- 
pected the  bank  to  advance  the  necessary 
amount,  and  look  for  reimbursement  to  the 
proceeds  of  this  poUcy  when  collected.  As 
all  Inferences  in  favor  of  the  legality  of  a 
transaction  are  to  be  Indulged,  and  as  the- 
concluslons  of  the  Judge  below  are  sufficient- 
ly supported  by  evidence,  the  Judgment  ren- 
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dered  by  him  should  be  allowed  to  stand,  es- 
pecially as  It  la  la  direct  accord  with  the 
Justice  and  the  equity  of  the  case.  Judgment 
affirmed.  All  the  Justices  concurring,  LIT- 
TLE, J.,  ooncnrring  specially. 

NOTB.  In  addition  to  the  aothoritles  cited 
in  the  foregoing  opinion,  see  the  f<dlowinK,  which 
are  more  or  less  in  point  on  several  qnestions  dis- 
cussed: Oilman  r.  Curtis,  66  Cal.  116,  4  Pac. 
1094;  CurtiSB  v.  Insurance  OOy,  90  Cal.  246,  27 
Pac  211;  Insurance  Co.  r.  Haizard,  41  Ind. 
116:  Hight  r.  Taylor,  97  Ind.  392:  Walker 
T.  Larliin,  127  Ind.  100,  26  N.  K.  684;  Insur- 
ance Co.  T.  Stnrges,  18  Kan.  93;  Tatenm  ▼. 
Rosa,  150  Mass.  440,  23  N.  B.  230;  Ferguson  ▼. 
Insurance  Co.,  32  Hun,  306;  Bawls  t.  Insurance 
Co.,  27  N.T.282:  Matthews  v.Sheehan.69  N.  Y. 
685:  OlmstHl  t.  Keyes,  85  N.  Y.  593;  Wright 
T.  Association.  118  N.  T.  237,  23  N.  B.  186; 
GUbert  r.  Moose's  Adm'rs,  104  Pa.  St.  74;  Scott 
T.  Dickson,  108  Pa.  St.  6;  Clark  t.  Allen,  11 
B.  I.  439;  Rirera  t.  Gregg,  5  Rich.  Eq.  274; 
Price  T.  Supreme  Lodge,  68  Tex.  361,  4  S.  W. 
633;  Insurance  Co.  t.  Williams,  79  Tex.  633,  16 
S.  W.  478;  Crotty  ▼.  Insurance  Co.,  144  U.  S. 
621,  12  Sup.  Ct  749:  85  Am.  Law  Reg.  65-87, 
161-183,  and  cases  cited. 

LITTLE,  J.  (concurring  specially).  I  agree 
to  the  Judgment  of  the  court  as  being  sound, 
and  properly  interpreting  the  rights  of  the 
parties,  but  I  arrive  at  this  conclusion  for 
reasons  different  from  those  stated  in  the 
very  able  opinion  rendered  by  Presiding  Jus- 
tice LUMPKIN.  It  Is  not  my  purpose  to 
enter  Into  a  discussion  of  the  case.  It  baa, 
from  time  to  time,  been  considered  by  each 
of  us  with  a  great  deal  of  care,  and  the  au- 
thorities, which  are  numerous  and  conflict- 
ing, have  been  carefully  examined.  It  will 
be  seen  by  reference  to  the  opinion  of  the 
majority  of  the  court,  that  there  are  two 
propositions  of  law  which  form  the  basis  for 
the  conclusions  reached.  The  first  is  that 
a  contract  effecting  assurance  upon  the  life 
of  a  debtor  for  the  benefit  of  a  creditor  Is 
a  contract  of  indemnity.  The  second  is  that 
the  creditor's  insurable  Interest  in  the  debt- 
or's life  is  confined  to  the  amount  of  the  in- 
debtedness to  be  secured.  I  think  that  nei- 
ther of  these  Is  a  correct  conclusion  of  law. 
Neither  of  these  questions.  In  my  Judgment, 
properly  arises  under  the  circumstances  of  the 
case;  but,  meeting  the  proposition  so  broad- 
ly laid  down  that  Insurance  Gife)'  for  the 
purpose  of  securing  an  indebtedness  is  a 
contract  of  indemnity,  and  nothing  else,  I 
hare  this  to  say:  By  our  Code  (section  2089) 
a  contract  of  fire  insurance  is  clearly  made 
a  contract  of  indemnity.  And  by  section 
2120  of  our  Civil  Code  a  contract  of  marine 
Insurance  Is,  In  terms,  classed  as  a  contract 
of  Indemnity.  The  definition  of  the  contract 
of  life  Insurance  which  is  made  by  the  C<ode 
(section  2114)  is.  that  it  is  a  contract  by 
which  the  insurer,  for  a  stipulated  sum,  en- 
gages to  pay  a  certain  amount  of  money  if 
another  dies  within  the  time  limited  by  the 
policy.  If  such  contracts  derive  any  of  the 
Incidents  which  attach  to  contracts  of  in- 
demnity, they  must  arb^e  under  principles  of 
law  which  are  not  etfinclated  in  our  Code, 


It  Is  true  that  section  2117  of  Hie  Code  de- 
clares that  the  principles  stated  In  tlie  Code 
in  relation  to  fire  insurance  apply  equally  to 
the  law  of  life  insurance.     Manifestly,  how- 
ever, reference  is  had  to  those  legtU  lotn- 
dples  which  pertain  generally  to  fire  Insur- 
ance, which  can  be  made  applicable  to  a 
contract  of  life  insurance,  and  this  provisioD 
In  no  way  affects  the  definition  or  meaning 
of  these  two  contracts.    It  is  provided  in  the 
Code  (section  2114),  In  reference  to  contracts 
of  life  insurance,  that  the  assured  most  have 
an  interest  in  the  continuation  of  the  life  in- 
sured, and  both  by  text  writers  and  adjudicat- 
ed cases  creditors  have  an  Insurable  Inter- 
iest  in  the  life  of  a  debtor.     Mr.  Joyce,  In  his 
work  on  Insurance  (volume  1,  i  26),  says 
that:    "Although  the  question  of  Indenmlty 
as  related  to  life  Insurance  has  been  prolific 
of  much  discussion  by  both  text  writers  and 
the  courts,  yet  the  weight  of  authority  is 
that  life  insurance  is  not  a  contract  of  In- 
demnity."    And  this  author  then  proceeds 
to  discuss  the  question,  referring  to  a  large 
number  of  adjudicated  cases  to  support  the 
text     As  a  matter  of  law,  numerous  comts 
have  held  them  to  be  contracts  of  this  char- 
acter, while  a  great  many  other  courts  (^ 
final  resort  have  held  the  contrary  of  the 
proposition;    and  it  seems  to  me  that  the 
latter  are  more  in  accordance  yrith  princiide. 
A  life  is  not,  and  cannot  of  Itself  be,  a  sob- 
Ject  of  valuation.     Mr.  Bunyon,  in  his  work 
on  Life  Insurance  (page  7),  says  that  such 
insurances  are  independent  of  the  value  of 
the  subject-matter;   and  in  the  case  of  In- 
surance Co.  v.  Schaef er,  94  U.  S.  467.  it  b 
declared  that  "in  life  Insurance  the  loss  can 
seldom    be    measured  by  i>eciulary  valua- 
tions."   The  doctrine  of  indemnity  contem- 
plates that  the  Insured  shall  be  indemnified, 
but  shall  never  be  more  than  fully  indemni- 
fled,  for  a  loss.     For  instance,  the  contract 
of  fire  insurance  only  indemnifies  the  assur- 
ed against  any  loss  which  he  may  sustain 
within   an  amount  named   by   the  policy. 
This   affects  property.      The  value  of  the 
property  destroyed  can  be  ascertained,  and 
the  contract  is  a  pure  and  simple  indemnifica- 
tion for  the  value  of  the  property  destroyed. 
The  same  applies  to  a  contract  of  marine  in- 
surance;  property  is  there  also  the  subject- 
matter  of  the  contract;   and  hence  our  Code 
treats  these  two  contracts  as  contracts  of 
indemnity.     But  a  life  is  not  pr(^)erty.    It 
cannot  be  valued  so  as  to  afford  Indemnit;. 
The  following  authoslties  collected  by  Mr. 
Joyce  rule  that  a  contract  of  life  insurant 
Is  not  a  contract  of  indemnity.    IS  C.  B.  365: 
Nye  V.  Grand  Lodge,  9  Ind.  App.  139,  36  N. 
E.  429;  1  Kay  &  J.  228;  Whiting  v.  Insurant 
Co.,  16  Md.  297;  Insurance  Co.  v.  Johnson,  24 
N.  J.  Law,  586;  Bawls  v.  Insurance  Oa.  27  N. 
Y.  282;    Ferguson  v.  Insurance  Co.,  32  Hon. 
311;   Id.,  102  N.  Y.  647;  Mowry  v.  Insurance 
Co.,  9  B.  I.  346;  Scott  v.  Dickson,  108  Pa.  St 
6;    Insurance   Co.   v.   Allen,    138   Mass.  27; 
Emerick  t.  Coakley.  35  Md.  18&    For  the  da^ 
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trine  that  snch  contracta  are  not  atrlctly  oon- 
tracta  of  iBdemnlty,  yet  are  In  the  nature 
«f  indemnity,  where  a  creditor  Insnres  his 
^ebtor'a  life,  the  anther  refers  tn  Bac.  Ben. 
Soc.  {  163;  Miller  ▼.  Insurance  Co.,  2  B.  D. 
Smith,  294.  That  they  are  not  contracts  of 
Indemnity,  such  as  Are  and  marine  Insnr- 
ance  contracts,  he  refers  to  Insurance  Co.  t. 
Bailey.  18  Wall,  eia 

As  to  the  second  proposition,  the  majority  of 
the  conrtrules  tbat, while  a  creditor,  tor  the  pur- 
pose of  indemnifying  himself  against  loss,  has 
an  insurable  interest  In  the  life  of  his  debtor, 
this  interest  cannot  exceed  in  amount  that 
of  the  Indebtedness  to  be  insured  against,  al- 
though It  may  include  the  cost  of  taking  out 
and  keeping  up  the  insurance.  While  I  do 
not  dissent  to  this  ruling,  the  conclusion  of  the 
court,  in  my  opinion,  to  irat  upon  a  wrong 
doctrine,  which  very  many  of  the  cases  cited 
by  Presiding  Justice  LUMPKIN  will  prove. 
A  creditor  has  an  insurable  Interest  In  the 
life  of  bis  debtor,  and  the  amount  of  the  debt 
and  the  expense  of  taking  out  and  keeping  up 
the  insurance  must  be  the  basis  of  the  Insur- 
ance; yet  it  is  neither  practicable  nor  essen- 
tial to  the  validity  of  sudi  a  contract  that 
the  amount  insured  must  exactly  equal  these 
sums.  Indeed,  it  is  impossible  that  it  can  be 
80.  If  one  owes  another  (1.000,  and  the  lat- 
ter takes  out  a  policy  of  insurance  on  the  life 
of  bis  debtor,  while  he  Is  entitled  to  fix  the 
amount  at  $1,000,  and  the  Interest  thereon, 
and  the  cost  of  paying  the  premium  and  keep- 
ing up  such  insurance,  yet,  from  the  nature 
of  things,  it  Is  impossible  for  the  parties  to 
agree  on  an  exact  amount  which  will  repre- 
sent these  items.  The  insurer  may  have  to 
pay  premiums  tor  a  quarter  of  a  century;  he 
may  not  pay  but  one  premium.  The  interest 
may  run  on  the  principal  indebtedness  for  a 
year;  it  may  run  for  20  years.  So  tbat  It  is 
practically  Impossible  to  settle  In  advance  on 
an  amount  which  represents  the  principal  and 
Interest  of  the  indebtedness  and  the  cost  of 
the  Insurance  which  will  be  due  at  the  time 
of  the  death  of  the  assured.  It  must  be  re- 
membered that  a  contract  of  insurance  must 
specify  a  given  amount,  must  be  made  an- 
terior to  death,  and,  being  so,  the  amount 
necessarily  has  to  be  fixed  at  a  time  when  the 
pecuniary  Interest  of  the  creditor  In  the  life 
of  hto  debtor  cannot  be  ascertained.  At  the 
same  time,  in  order  to  render  the  contract 
valid,  it  must  not  be  a  wagering  policy. 
Therefore  a  contract  to  valid,  and  not  tubject 
to  be  attacked  as  a  wagering  iMlicy,  if  the 
creditor  insures  for  such  a  sum  as,  under  all 
the  circumstances,  considering  the  amount  of 
the  debt,  the  expectancy  of  the  debtor,  the 
cost  per  annum  of  the  insurance,  which  in 
good  faith  and  by  the  exercise  of  reasonable 
judgment  is  estimated  to  cover  the  debt  and 
the  outlay.  If  it  should  so  happen  that  by 
reason  of  the  early  death  of  the  debtor  the 
creditor  receives  a  sum  which  actually  ex- 
ceeds the  amount  of  the  debt  and  expenses, 
that  sum  belongs  te  him;  and.  If  not  dispro- 


portionate originally,  taking  the  debt  as  a 
basis,  it  Is  not  a  wagering  contract,  and  the 
insurer  would  be  held  to  perform  It  I  make 
no  attempt  to  collect  authorities  which  sup- 
port thib  proposition.  They  are  very  numer- 
ous, and  are  to  be  found  in  all  books  on  in- 
surance which  treat  the  subject. 

A  distinction  must  be  drawn  between  a  con- 
tract of  insurance  on  bis  own  life,  made  by 
one  who  is  indebted  to  another,  and  who 
transfers  the  xwUcy  to  his  creditor  for  the 
security  of  his  debt,  and  a  contract  which  is 
made  directly  by  the  creditor  with  the  Insurer 
to  insure  the  life  of  his  debtor.  In  the  first 
instance  the  contracting  parties  are  the  per- 
son whose  life  is  Insured  and  the  insurer.  In 
that  case  the  creditor  has  no  rights  except 
ancb  tm  may  be  given  to  him  by  the  assign- 
ment of  the  policy.  The  object  of  the  trans- 
fer is  to  secure  the  payment  of  the  debt  due 
the  creditor.  The  assignment  accomplishes 
nothing  else;  and  if,  by  any  means,  the  debt 
be  paid  prior  to  the  decease  of  the  debtor,  the 
assignment  has  no  force  or  effect,  and  the 
original  contract  is  In  force,  and  the  bene- 
ficiaries named  in  the  contract  wlU  take  the 
proceeds  of  the  policy.  But  where  a  creditor 
contracts  directly  with  the  insurance  com- 
pany for  a  policy  on  the  life  of  his  debtor, 
neither  the  debtor  nor  his  representatives  win 
at  any  time  thereafter  have  any  interest  in 
that  contract,  nor,  under  any  circumstances, 
would  either  of  them  be  entitled  to  the  ivo- 
ceeds  of  such  contract,  because  the  contractual 
relations  exist  between  the  creditor  and  the 
insurer  Independent  of  the  debtor.  In  this 
case  the  Equitable  Company  issued  a  policy 
payable  to  the  representatives  of  Hudgins, 
and  the  contract  entered  into,  and  upon 
which  the  money  In  question  was  collected, 
was  tbat  on  the  death  of  Hudgins  the  com- 
pany agreed  to  pay  to  bis  representatives  the 
amount  named  in  the  policy.  The  policy,  un- 
der the  usual  rules,  was  assignable.  Hudgins, 
according  to  the  testimony,  declined  to  enter 
into  this  contract;  but  the  Exchange  Bank, 
which  was  the  creditor  of  Hudgins,  agreed 
that  It  would  pay  the  premiums  if  It  could 
have  the  benefits.  To  this  Hudgins  agreed, 
and  transferred  the  policy.  As  a  creditor, 
while  the  bank  had  a  right  to  make  a  direct 
contract  with  the  company  to  insure  the  life 
of  Hudgins,  It  did  not  do  so,  but  It  received 
the  policy,  which  was  payable  to  the  repre- 
sentatives of  Hudgins,  by  assignment  Un- 
der the  law  the  bank  was  not  entitled  to  re- 
ceive out  of  the  assigned  [tollcy  more  than 
the  amount  of  its  debt  and  the  expenses  of 
keeping  up  the  insurance.  This  being  the 
limited  right  of  the  creditor,  when,  after  the 
death  of  Hudgins,  the  money  was  paid  to  it 
as  the  holder  of  the  policy,  what  direction 
should  be  given  to  the  remainder  of  the  fundi 
The  answer  is  had  by  reference  to  the  original 
contract  That  contract  was  an  agreement 
to  pay  to  the  representative  of  Hudgins.  It 
can  make  no  difference  who  paid  the  prem- 
iums, except  as  to  determine  what  amount 
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the  cr^tor  should  receive.  That  a  creditor 
paid  the  premiums  did  not  affect  the  contract 
That  contract  required  the  company  to  pay 
the  amount  of  the  policy  to  the  representative 
of  Hudglns,  and  by  a  legal  assignment  the 
company  was  directed  to  pay  to  the  bank  the 
amount  of  the  policy.  Under  the  law  the  on- 
ly amount  that  the  bank  was  entitled  to  re- 
tain when  It  so  collected  the  sum  agreed  to 
be  paid  was  Its  debt,  Interest,  and  the  ex- 
pense of  maintaining  the  insurance,  and  by 
virtue  of  the  terms  of  the  contract  the  bal- 
ance which  remained  after  such  payment 
must  go  to  the  representattve  ot  Hudgins'  es- 
tate. As  stated,  I  have  not  attempted  to  col- 
lect the  numerous  authorities  which  support 
the  proposition  here  laid  down,  but  have  con- 
tented myself  in  giving  the  line  of  reasoning 
which  brings  me  to  the  conclusion  at  which 
a  majority  of  the  court  has  arrived,  and,  dif- 
fering as  to  the  reasoning  of  the  case,'  I  con- 
cur In  the  Judgment 

cm  N.  c.  i«4) 

PRBTZFELDBB  ▼.  MERCHANTS'  INS.  CO. 

et  al. 
(Supreme  Court  of  North  Carolina.     Nov.  22, 

1898.) 

Tbul — BCBinssioir  of  Issdbs— ITibk  Insuranoi — 
QOBSTioxs  aw  Law— Proofs  of  Lobs — Waivbk 

— ABBITRATION— APP8ALS— IKDBXINO  RbCORB. 

1.  Where  the  issues  submitted  by  the  court 
embrace  every  phase  of  the  case  as  to  the  facts 
which  can  be  passed  on,  it  is  not  error  to  refuse 
to  submit  additional  issues. 

2.  In  an  action  on  a  policy,  where  the  evi- 
dence as  to  waiver  of  proofs  of  loss  is  undis- 
puted, the  question  of  a  waiver  is  one  of  law. 

S.  A  demand  by  an  insurance  company  for 
a  reference  to  appraisers,  according  to  a  provi- 
sion of  the  policy,  constitutes  a  waiver  of 
proofs  of  loss,  where  the  appraisers  are  to  view 
the  loss  themselves,  and  adjust  the  damages. 

4.  Where  a  reference  to  appraisers  of  the  loss 
under  a  policy,  which  was  a  waiver  of  proofs 
of  loss,  afterwards  failed  without  the  fault  of 
insured,  his  failure  to  then  furnish  proofs  does 
not  bar  his  right  to  recover  by  action. 

5.  Where  the  arbitrators  under  a  policy,  or 
a  majority  of  them,  fall  to  agree  on  an  award. 
Insured,  unless  he  is  shown  to  have  acted  In 
bad  faith  in  selecting  his  arbitrators,  is  not 
compelled  to  submit  to  another  arbitration,  but 
may  forthwith  bring  his  action. 

6.  The  points  of  law  decided  In  a  former  ap- 
peal cannot  lie  considered  on  a  second  appeal. 

7.  Where  any  part  of  the  record  on  appeal 
is  printed,  the  indexes  required  to  be  put  in  the 
original  record  by  rules  19  and  20  (22  S.  B. 
vii.)  should  also  be  printed. 

Appeal  from  superior  court  Oailford  conn- 
ty;  Coble,  Judge. 

Action  by  Max  Pretsfelder  against  the 
Merchants'  Insurance  Company  and  others  to 
recover  on  a  fire  Insurance  policy.  From  a 
Judgment  for  plaintiff,  defendants  appeaL 
AfBrmed. 

John  W.  Hinsdale  and  J.  T.  Morebead,  for 
appellants.  R.  R.  King,  A.  L.  Broolu,  and 
J.  B.  Boyd,  for  appellee. 

CJLARK,  J.  The  first  exception,  for  failure 
to  submit  additional  Issues,  is  without  merit 


Bvery  phase  of  the  dispute  as  to  tiie  (acts 
could  have  been  passed  npon  under  the  fire 
issues  submitted  by  the  court  Willis  t. 
BaUroad  Co.,  122  N.  C.  008,  2d  S.  B.  Ml: 
Patterson  t.  Mills,  121  N.  C.  258,  28  S.  E. 
868;  Coley  t.  City  of  StatesvlUe,  121  N.  C. 
801,  28  S.  B.  482.  The  additional  issue  asked 
for  which  was  most  pressed  was,  "Did  de- 
fendants waive  proofs  of  loss?"  Upon  the 
Issues  fonnd,  and  the  undisputed  evidence, 
that  was  a  question  of  law;  for  the  demand 
alleged  by  the  defendants,  for  a  reference  of 
the  loss  to  appraisers,  under  a  provision  in 
the  policy,  was  a  waiver  of  proofs  of  loss, 
which  became  useless  If  the  appraiseis  were 
to  view  the  loss  themselves,  and  adjust  the 
damagea  AUemanla  Fire  Ina.  Co.  v.  Pitts 
Exposition  Soc.  (Pa.  Sup.)  11  AtL  572;  2 
May,  Ins.  {  468;  Dibbrell  v.  Insurance  Ok 
110  N.  0.  193  (at  page  206,  and  bottom  of 
page  209),  14  S.  E.  783.  After  the  appraisal 
fell  through,  without  plalntilTs  fault  as  the 
Jury  find,  the  plaintiff  with  propriety  migiit, 
and  probably  shoold,  have  famlahed  proofs 
of  loss;  bat  not  being  compelled  to  do  so, 
the  failure  Is  rather  a  technicality  than  t 
meritorious  defense,  and  should  not  work  a 
forfeiture  of  all  right  of  a  recovery  for  the 
goods  Insured  and  damaged. 

When  this  cause  was  here  on  the  former 
appeal  it  was  held  that  If  the  appraisal  feU 
through  by  no  fault  of  the  plaintiff,  he  is  rel- 
egated to  his  right  of  action.  It  la  there  said 
(116  N.  C  at  pages  496,  407,  21  8.  E.  303) 
"The  arbitrators  were  appointed,  but  dis- 
agreed and  refused  to  go  on,  and  flnaUr 
broke  up  without  making  an  award.  Subie 
quent  attempts  to  agree  upon  another  boani 
tailed.  The  parties  were  thns  relegated  to 
their  legal  rights,  and  the  action  can  be 
maintained.  Braddy  v.  Insurance  Co.,  115 
N.  C.  3S4,  20  S.  B.  477.  Indeed,  as  was  In- 
timated In  that  case,  we  think  the  proper 
rule  Is  laid  down  in  Insurance  (3o.  v.  Hock- 
ing, 116  Pa.  St  416,  8  AtL  592,  tiiat  where  tbe 
arbitrators,  or  a  majority  of  them,  fall  t» 
agree  upon  an  award,  the  plaintiff,  onless  be 
is  shown  to  have  acted  In  bad  faith  in  select- 
ing his  arbitrator,  is  not  compelled  to  lab- 
mit  to  another  arbitration  and  another  delay, 
but  may  forthwith  bring  his  action  in  tbe 
courts."  The  defendants  recognize  that  this 
was  so  held,  but  ask  the  court  to  "reconsider 
and  re-examine"  the  point  in  the  light  of 
additional  authorities  and  evidence.  Tbe 
proposition  to  rehear  a  cause  by  raising  tbe 
same  points  npon  a  second  appeal  cannot  be 
entertained.  It  was  the  duty  of  the  Judge 
below  to  follow  the  ruling  made  here.  K 
there  was  additional  testimony,  it  was  all 
submitted  to  the  Jury  upon  the  fifth  tssne. 
"Was  the  failure  of  the  appraisers  to  make 
an  award  caused  by  the  plaintiffs,  or  any  of 
them?"  which  was  found  in  the  negative. 

In  this  appeal  there  are  64  exceptions,  but 
all  of  them  which  are  worthy  of  any  consid- 
eration are  embraced  in  the  three  proposi- 
tions we  liave  discussed.    Indeed,  numy  of 
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them  are  repetitions.  In  dightly  different 
words,  of  those  three  exceptions.  If  fatal 
errors  have  been  committed  on  a  trial,  they 
can  be  surely  summed  up  In  less  than  64 
assignments.  It  would  simplify  an  appeal, 
and  give  more  time  for  argument  on  the 
really  serious  exceptions.  If  counsel,  who 
naturally,  In  the  hurry  of  a  trial,  take,  out  of 
abundant  caution,  numerous  exceptions, 
should.  In  the  cool  and  deliberate  moments 
of  making  out  their  statement  of  case  on  ap- 
peal, sift  out  and  abandon  those  they  find 
trivial  or  untenable.  This  would  aid  the 
court  to  a  Just  consideration  of  the  appeal, 
by  directing  Its  attention  to  what  counsel 
deem  the  fatal  errors  only,  which  In  the  vast 
majority  of  cases  can  be  presented  by  a 
Tery  few  exceptions.  Certainly  It  can  never 
be  necessary  to  attempt  to  convince  an  ap- 
pellate court  that  64  fatal  errors,  each  Justi- 
fying a  new  trial  (and  none  other  should  be 
presented  here),  have  been  committed  below. 
More  than  8^  years  have  elapsed  since  this 
loss  was  sustained,  and  we  find  no  error  that 
would  Justify  further  delay  of  setUement 

The  learned  brief  of  appellant's  counsel  la 
well  indexed,  which  Is  commendable;  but 
there  is  no  index  to  the  transcript,  which  Is 
required  by  rules  of  this  court  No.  19,  subd. 
3,  and  No.  20  (22  S.  E.  vli.).  Alexander  t. 
Alexander,  120  N.  O.  472,  474,  27  &  BL  12L 

AfiSrmed. 

(12g  N.  C.  229) 

SMITH  V.  SMITH. 
(Supreme  Court  of  North  Carolina.     Nor.  15, 

1898.) 
taifiTATiON  or  Actions— Plbadino  —  Retibw  — 

RsrsilENOB— FlKDINO  OF  KsrEBSS — InJUNO. 
TIOS — FORBOliOSURS. 

1.  Allowance  of   an   amendment  setting  up 

Slea  of  limitation  after  a  reference  and  report 
I  within  the  court's  discretion. 

2.  Plaintiff  sued  for  an  accounting,  and  to  en- 
Join  defendant  from  foreclosing  a  mortgage. 
A  reference  was  had,  and  a  finding  that  de- 
fendant owed  plaintiff  more  than  the  mortgage, 
to  which  defendant  pleaded  limitations.  This 
the  court  snstained,  and  disallowed  the  injunc- 
tion, without  making  a  finding.  Bdd,  that 
there  was  no  finding  on  which  to  base  a  Jndg- 
ment  sustaining  the  mortgage,  as  the  findings 
of  the  referee  in  favor  of  plamtiff  had  not  been 
set  aside,  nor  findings  made  by  the  conrt. 

S.  Where  plaintiff  sues  to  enjoin  foreclosure 
of  a  mortgage  setting  up  overpayment,  it  is 
error  to  sustain  plea  of  limitation  to  plaintiff's 
entire  claim,  since  the  limitation  would  only 
apply  to  the  balance  due  mortgagor  after  Uq- 
nidation  of  the  mortgage  debt 

Appeal  from  superior  court,  Onmberland 
county;   Mclver,  Judge. 

Suit  by  William  T.  Smith  against  W.  Doug. 
Smith.  The  plea  of  the  statute  of  limita- 
tions was  set  up  by  the  defendant  in  this 
action,  and  the  court  adjudged  that  the  plain- 
tiff's actiob  was  barred,  and  the  plaintiff  ap- 
pealed.   Reversed. 

The  summons  was  Issued  on  February  8, 
1896.  The  plaintiff  alleged  In  the  complaint 
that  on  April  &,  1884,  he  executed  to  defend- 


ant a  promissory  note  for  $150,  payable  De- 
cember 1,  1884,  with  interest,  the  considera- 
tion being  a  horse,  to  enable  plaintiff  to  cul- 
tivate land  which  he  had  rented  from  defend- 
ant on  the  west  side  of  the  Cape  Fear  river, 
rent  being  800  pounds  lint  cotton,  and  al8>; 
another  tract  on  the  east  aide  of  the  river, 
for  $76,  money  lent,  etc.  Defendant  denied 
the  allegations  of  the  complaint  In  the 
course  of  the  action,  a  reference  was  had,  te- 
state an  account  between  the  parties,  in 
which  the  referee  finds  a  balance  due  the 
plaintiff  of  $293.65.  The  date  of  the  last 
item  of  the  account  is  October  1,  1895,  being 
a  credit  of  a  cash  payment  on. note.  Much 
evidence  was  introduced  before  the  referee. 
The  Judgment  of  the  court  was:  "It  is  ad- 
Judged  that  the  plalntifTs  cause  of  action  is 
barred  by  the  statute  of  limitations,  and 
that  the  defendant's  exceptions  to  report  and 
account  filed  are  allowed,  and  that  the  plain- 
tiff's application  for  an  injunction  to  restrain 
defendant  from  selling  the  land  to  collect  the 
debt,  refened  to  In  the  pleadings,  as  i>er  note 
and  mortgage  dated  December  31,  18S4,  is 
disallowed,  and  commissioners  were  appoint- 
ed to  make  the  sale  of  the  land,"  etc.  The 
plaintiff  excepted  to  the  Judgment:  (1)  Be- 
cause the  statute  was  allowed  to  be  pleaded 
after  the  reference  was  ordered,  the  evidence 
taken,  the  report  made,  and  exceptions  there- 
to filed  by  defendant,  "and  a  trial  by  Jury 
waived."  (2)  The  plea  of  the  statute  was 
not  applicable  to  the  course  of  dealings  be- 
tween the  parties,  as  disclosed  in  the  evi- 
dence, the  relation  of  principal  and  agent  be- 
ing shown,  and  a  running  account  between 
the  parties.  (3)  The  statute  of  limitation  la 
not  applicable,  so  as  to  exclude  evidence  of 
payments  on  the  note.  (4)  The  finding  of 
the  court  upon  the  effect  of  the  statute  upon 
the  plaintiff's  cause  of  action  is  erroneous, 
and  without  evidence  to  support  it.  The 
cause  oif  action  was  the  vn-ongful  act  of  de- 
fendant in  exposing  plaintiff's  land  to  sale 
under  a  mortgage  which  was  Itself  more 
than  ten  years  old,  and  which,  according  to 
the  evidence  reported  and  the  findings  of  the 
referee,  was  overpaid.  (50  Because  the  effect 
of  the  plea  sustained  by  the  court  could  only 
exclude  the  liability  of  the  defendant  in  re- 
spect to  the  excess  found  in  favor  of  the 
plaintiff  over  the  satisfaction  of  the  note  and 
mortgage.  The  defendant's  exceptions  to  the 
account  and  statement  of  the  referee,  which 
were  allowed  by  the  court  are  as  follows:  (1) 
That  defendant  is  charged  with  1.900  pounds 
of  cotton,  at  9%  cents,  and  with  $10  cash, 
In  1884,-$195.25.  (2)  That  defendant  is  char- 
ged with  2,000  pounds  of  cotton,  at  9%  cents, 
and  63  bushels  of  seed  cotton,  at  8  cents,  hi 
1885,^197.54.  (3)  That  defendant  is  charged 
with  1,740  pounds  of  cotton,  at  8%  cents,  and 
76  bushels  seed  cotton,  at  8  cents,  in  1886,— 
$158.33.  (4)  That  the  defendant  is  charged 
with  2,433  pounds  of  cotton,  at  9%  cents, 
and  80  bushels  seed  cotton,  at  10  cents,  in 
1887,-$239.13.     (5)  That  defendant  is  charged 
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with  1,740  ponndfl  of  cotton,  at  0%  centa,  and 
cash  $35,  In  1888,  making  $2(H.35.  (8)  That 
defendant  is  charged  with  cash  $10,  Febm- 
ary  17,  1889.  (7)  That  defendant  la  charged 
with  cash  $23,  October  1,  1895;  that  the  tes- 
timony does  oot  support  the  above-mentioned 
items  of  charge.  (8)  That  the  referee  failed 
to  find  as  a  fact  that  piaintlfT,  at  the  end  of 
each  and  every  year,  Iiad  a  settlement  with 
defendant  as  to  all  matters  connected  with 
the  rent  of  land  and  advances,  and  that  noth- 
ing was  due  the  plaintiff  on  those  matters. 
(8)  That  the  referee  failed  to  find  as  a  fact 
that  defendant  owed  plaintiff  nothing,  and 
that  plaintiff, owed  defendant  the  amount  of 
the  note  secured  by  the  mortgage  referred  to 
in  the  pleadinga  (10)  That  the  finding  of 
fact  as  to  plaintilTs  indebtedness  to  defend- 
ant should  have  been  $159,  and  interest  from 
December  31,  1884,  as  per  note  set  out  in  the 
mortgage,  $150,  and  interest  from  April  8, 
1894,  as  found  by  the  referee.  Defendant 
insists  upon  bis  right  to  a  Jury  trial  upon 
said  exceptions  as  above  set  out,  and  upon 
all  issues  raised  by  the  pleadings,  and  upon 
all  the  several  exceptions  made  by  him  as  to 
the  reception  and  exclusion  of  testimony. 

B.  P.  Buxton  and  N.  A.  Sinclair,  for  appel- 
lant   N.  W.  Bay,  for  appellee. 

MONTGOMERY,  J.  At  the  term  of  the 
court  to  which  the  referee  made  his  report, 
the  defendant  was  allowed  to  file,  as  an 
amendment  to  his  answer,  the  plea  of  the 
statute  of  limitations.  The  rule  seems  to  be 
well  settled  by  the  decisions  of  this  court  that 
amendments  to  pleadings  are  left  to  the  dis- 
cretion of  the  presiding  Judge.  In  Gilchrist 
V.  Kitchen,  86  N.  C.  20,  on  that  point,  the 
court  said:  "But,  Independent  of  the  Code, 
we  hold  that  the  right  to  amend  the  pleadings 
of  a  cause,  and  allow  answers  and  other 
pleadings  to  be  filed  at  any  time,  is  an  in- 
herent power  of  the  superior  courts,  which 
they  may  exercise  at  their  discretion,  unless 
prohibited  by  some  statutory  enactment,  or 
unless  vested  rights  are  Interfered  with." 
There  are  some  exceptions,— as,  where  an 
amendment  should  be  desired  to  make  a 
pleading  conform  to  facts  proved,  it  should 
not  be  allowed  if  It  changes  the  claim  or  de- 
fense; or  if  an  amendment  Is  allowed  in  fa- 
vor of  one  party  to  the  suit,  and  a  correspond- 
ing amendment  Is  rendered  thereby  neces- 
sary on  the  part  of  the  adverse  party,  a  re- 
fusal to  allow  the  latter  would  be  appealable. 
Knott  V.  Taylor,  96  N.  0.  553,  2  S.  B.  680; 
Brooks  V.  Brooks,  90  N.  O.  142.  In  the  case 
before  us,  however,  the  rule  prevails,  and  the 
matter  was  therefore  in  the  discretion  of  the 
court  A  hardship  seems  to  have  been  put 
upon  the  plaintiff  in  the  allowing  of  the 
amendment  but  as  the  matter  was  in  the 
discretion  of  his  honor,  we  cannot  review  it 

The  complaint  alleged  that  the  defendant 
owed  the  plaintiff  a  balance  for  each  of  sev- 
eral yean^  more  than  three  years,  however, 


having  elapsed  since  the  date  of  the  last  item 
in  the  account  The  answer  was  a  simple 
dental  of  the  indebtedness.  Upon  the  motion 
of  the  plaintiff,  an  order  of  reference  was 
made  to  have  an  account  stated  between  the 
parties.  This  was  a  consent  order,  no  objec- 
tion having  been  made  by  the  defendant. 
After  the  account  was  stated  and  reported  by 
the  referee,  the  defendant  finding  that  it  was 
against  him,  was  allowed  to  put  In  the  plea 
of  the  statute  of  limitations.  The  defendant 
knew  that  be  had  this  plea  aa  well  before 
the  reference  as  afterwards.  It  looked  like 
trifling  with  the  court  to  go  to  trial  on  the 
merits  of  his  case,  and  after  being  defeated 
to  make,  by  way  of  amendment  a  defense  of 
the  statute  of  limitations  which  he  knew  he 
could  avail  himself  of  at  the  start  But  as 
we  have  said,  the  matter  is  not  an  open  ques- 
tion. That  part  of  the  Judgment  which  con- 
cerned the  plea  of  the  statute  was  in  this 
language:  "The  court  allowed  the  motion  of 
defendant  for  leave  to  amend  the  answer, 
and  plead  the  statute  of  limitations,  and  de- 
fendant filed  his  plea  accordingly.  And  there- 
upon the  court  doth  adjudge  that  the  plain- 
tiCfs  cause  of  action  is  barred  by  the  statute 
of  limitations."  The  Judgment  further  de- 
clared "that  the  defendant's  exceptions  to 
the  report  and  account  filed  are  allowed,  and 
the  plaintiff's  application  for  an  injunctiou 
to  restrain  the  defendant  from  selling  the 
land  to  collect  the  debt  referred  to  in  the 
pleadings,  aa  per  note  and  mortgage,  •  •  • 
is  disallowed."  The  last  was  clearly  only  the 
conclusion  of  the  court  as  to  the  legal  effect 
of  the  statute  of  limitations  upon  the  indebt- 
edness of  the  defendant  to  the  plaintiff  as  set 
out  in  the  complaint  for  it  was  made  without 
any  finding  of  facts  by  his  honor.  When  the 
Judge  finds  no  facte,  it  is  presumed  that  he 
adopted  those  found  by  the  referee.  McEwen 
V.  Loucheim,  116  N.  0.  348,  20  S.  B.  519; 
Barcroft  v.  Boberts,  91  N.  C.  363.  But  it  Is 
apparent  that  he  did  not  adopt  the  findings  of 
the  referee,  for  the  referee  found  them  all 
in  favor  of  the  plaintlS,  and  the  Judgment  Is 
against  the  plaintiff.  In  order  that  the  de- 
fendant's exceptions  to  the  report  of  the  ref- 
eree should  have  been  sustained,  It  was  nec- 
essary for  the  court  to  have  reviewed  and  set 
aside  the  facta  found  by  the  referee,  and  to 
have  found  the  facte  himself  in  favor  of  the 
defendant  This  he  did  not  do.  As,  there- 
fore, there  was  no  finding  of  facto  by  his  hon- 
or, and  the  findings  of  the  referee  were  not 
approved,  there  is  error  in  that  part  of  the 
Judgment  which  sustains  the  defendant's  ex- 
ceptions, and  denies  the  application  for  the 
injunction. 

There  is  partial  error  In  the  Judgment  con- 
cerning the  plea  of  the  stetute  of  Umltetions. 
The  plea  of  the  statute  was  available  only 
as  to  whatever  amount  was  found  to  be  due 
by  the  defendant  to  the  plaintiff  in  excess  of 
the  amount  which  the  plaintiff  owed  the  de- 
fendant for  the  horse,  the  consideration  of  the 
note  and  mortgage.    If  It  should  be  found  that 
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the  defendant  owes  to  the  plaintiff  any 
amount,  that  amoont,  by  force  of  tbe  law,  to 
m.  payment  on  the  debt  dne  by  the  plalntUf 
to  the  defendant  on  note  and  mortgage;  and. 
If  the  defendant's  indebtedness  should  exceed 
the  amount  due  by  the  plalntlfT  for  tbe  horae, 
then  the  plea  of  the  statute  will  apply  to  the 
axceas.  oniere  was  error,  and  the  case  la  re- 
manded, to  the  end  that  the  report  and  tbe 
exceptions  thereto  filed  by  the  defendant  may 
be  heard,  and  tbe  law  In  reference  to  tbe  stat- 
ute of  limitations  be  applied  as  berelB  de- 
clared.   Bcror. 

(IS  N.  C.  IM) 

BLLIS  T.  HAMPTON. 
(Supreme  Court  of  North  Carolina.     Not.  f, 
1898.) 
Blukioions  Fbouodtiov— Itujoa. 
Thongh,  in  action  for  malidons  prosecu- 
tion, eridence  «f  defendant's  malice  towards 
one  proeecated  with  plaintiff  in  the  same  war- 
rant is  competent  to  show  malice  against  plain- 
tilf,    defendant's    particular    acts,  and    words 
■howing  malice  towards  such  person  cannot  be 
considered  to  enhance  plaintiff's  punitiTe  dam- 
ages. 

Apiteal  from  sniwrlor  court,  Denbam  coun- 
ty;  Boblnson,  Judga 

Action  by  George  Ullia  against  W.  B. 
Hampton.  Judgment  for  plaintiff.  Defend- 
ant appeals.    Reversed. 

Manning  &  Fousbee  and  Graham,  Green  4c 
Graham,  for  appellant  Winston  &  Fuller 
and  Boone  &  Bryant,  for  appellee. 

M0NT60MEIRY,  J.  Tie  plaintiff,  together 
with  Adolphus  Mangnm,  was  arrested  on  the 
charge  made  by  the  defendant  that  in  1884 
tbe  plaintiff  aided  and  abetted  Mangum  In 
unlawfully  and  willfully  removing  and  dis- 
posing of  certain  crops  grown  by  Mangum, 
as  tenant  of  defendant,  on  tbe  defendant's 
land,  before  Mangum  had  paid  for  advances 
of  supplies  made  to  him  by  the  defendant  to 
make  the  crop,  without  the  knowledge  and 
consent  of  tbe  defendant,  and  without  giving 
talm  notice  as  required  by  section  1759  of  the 
Code.  The  plaintiff  and  Mangum  were  ac- 
quitted of  the  charge,  and  the  plaintiff 
brought  this  action  for  damages  against  the 
defendant  for  alleged  malicious  prosecution. 
There  was  evidence  received  tending  to 
show  ill  will  and  malice  of  the  defendant  to- 
-wards  Mangum.  On  this  point  Ills  honor  in- 
structed the  jury  that,  "in  addition  to  malice, 
which  may  be  inferred  from  want  of  proba- 
ble cause,  tbe  Jury  will  consider  all  the  evi- 
dence offered  by  the  plaintiff  to  show  express 
malice  on  the  part  of  tbe  defendant  towards 
t>oth  the  plaintiff  and  Mangum,  whom  the  de- 
fendant prosecuted  with  tbe  plaintiff  in  the 
same  warrant"  In  Brooks  v.  Jones,  88  N. 
O.  260,  it  was  held  that  in  actions  for  mall- 
cions  prosecution  tbe  plaintiff  must  show  par- 
tlcnlar  malice  as  contradistinguished  from 
general  malice;  a  disposition  to  do  wrong- 
malice  against  mankind— on  the  part  of  tbe 


defendant  towards  him.  The  court  In  that 
case  said:  "This  particular  malice  may  be 
proved  by  positive  testimony  of  threats  or 
expressions  of  ill  wIU  used  by  the  defendant 
In  reference  to  the  plaintiff,  or  It  may  be  in- 
ferred from  the  want  of  probable  cause  and 
other  circumstances."  However,  in  Thomas 
V.  Norrls,  84  N.  O.  780,  apparently,  a  different 
rule  is  laid  down.  There  evidence  of  malice 
on  the  part  of  tbe  defendant  against  another 
person,  who  was  arrested  under  the  same 
warrant  with  the  plaintiff,  was  received  as 
evidence  of  malice  towards  the  plaintiff  also. 
We  will  not  enter  Into  a  dlscpsslon  of  any 
seeming  Inconsistency  between  the  rules  of 
evidence  laid  down  In  tbe  two  cases.  It  Is 
not  necessary  to  a  proper  detorminatlon  of 
the  correctness  of  that  part  of  his  honor's 
charge  which  we  are  considering.  We  can 
only  say  that  we  cannot  carry  any  further 
tbe  rule  laid  down  in  Thomas  v.  Norrls, 
supra.  The  charge  of  bto  honor  went  farthn. 
The  effect  of  tbe  instruction  of  the  court  was 
that  the  Jury  might  estimate  tiie  punitive 
damages  In  favor  of  tbe  plaintiff  by  their 
taking  into  consideration  each  and  all  of  the 
defendant's  words  and  acts  which  tended  to 
show  malice  and  111  will  on  tbe  part  of  tbe 
defendant  towards  not  only  the  plaintiff,  but 
also  towards  Mangum.  The  Jury  were  sub- 
stantially Instmcted  to  add  to  the  damages 
(punitive)  whidi  the  plaintiff  was  entitled  to 
recover  for  the  malicious  prosecution  of  him- 
self by  the  defendant  those  which  tbe  defend- 
ant might  have  been  Uable  for,  for  having 
prosecuted  Mangum  with  malice.  At  the 
most,  his  honor  should,  under  the  ruling  in 
Thomas  v.  Norrls,  supra,  have  told  the  Jury 
that  they  might  consider  tbe  evidence  going 
to  show  malice  against  Mangum  as  tending 
to  sbow  malice  against  the  plaintiff  also;  but 
that  they  mast  not  consider  the  particular 
acts  and  words  done  and  spoken  by  the  de- 
fendant showing  malice  against  Mangum  to 
enhance  the  punitive  damages  to  which  the 
plaintiff  might  have  been  entitled  for  tbe  in- 
jury done  to  himself.  Tbe  evidence  of  mal- 
ice on  the  part  of .  the  defendant  towards 
Mangum  was  only  competent  as  going  to 
show  the  state  of  his  mind  at  that  time  to- 
wards the  plaintiff.  For  the  error  pointed 
out  In  the  charge,  there  must  be  a  new  trial. 


(IS  N.  c.  zi«) 
OBAINOBR  et  al.  v.  LINDSAY  et  al. 
(Supreme  Conrt  of  North  Carolina.     Nov.  9, 

1898.) 
BuBBOOATioir — Cohtbbsion — Rights   ov  Cbattbi. 

MoRTOAORB. 

1.  One  who  furnished  seed  and  takes  a  mort- 
gage on  the  crop  cannot  be  subrogated  to  the 
rights  of  the  insolvent  mortgagor,  who  obtains 
a  money  judgment  against  a  third  person  on  a 
bond  which  he  gives  in  an  action  against  the 
mortgagor  for  possession  of  the  crop,  condition- 
ed for  retnm  of  the  same,  or  for  the  money 
value  thereof  if  return  cannot  be  made. 

2.  A  mortgagee  may  recover  of  a  third  person 
for    conversion    of    the    mortgaged    chattels. 
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Ibangb  the  mortgagor  obtaina  Jndgment  tvt 
the  Talne  thereof  against  inch  person  on  a 
bond  which  he  gives  in  an  action  agalnat  the 
mortgagor  for  possession  of  the  chattels,  con- 
ditioned for  return  of  the  same,  or  for  the  mon- 
e7  Talue  thereof  if  return  cannot  be  made. 

Appeal  from  superior  court,  Greene  county; 
Robinson,  Judge. 

Action  by  J.  W.  (rrainger  and  others  against 
George  M.  Lindsay  and  others.  Judgment 
for  plaintiffs.    Defendants  appeaL    Reversed. 

G«o.  M.  Lindsay,  for  appellantl.  X.  T.  Or- 
mond,  for  appellees. 

MONTGOMBRY,  J.  In  1807  the  defendants 
Bell  and  Nethlcutt  were  tenants  of  the  de- 
fendant Barwlck.  The  plaintiffs  furnished 
supplies  to  Bell  and  Nethlcutt  to  make  their 
crops,  and  took  mortgages  on  the  crops  to 
■ecnre  their  debts.  In  the  fall  of  the  same 
year  the  defendant  Barwlck,  in  an  action  to 
recoTer  possession  of  personal  property,  took 
possession  of  the  crops,  and  gave  bond  to 
Bell  and  Kethicutt  for  their  return,  or  for 
the  money  value  thereof  if  return  could  not 
be  made,  with  the  defendant  Dlzon  as  sure- 
ty. At  the  August  term  following  of  Greene 
superior  court  final  judgment  was  rendered 
for  the  defendants  in  that  action  for  the  re- 
turn of  the  crops,  and,  in  case  return  could 
not  be  made,  for  $95,  their  value.  Tlie  CK^s 
had  been  disposed  of  by  Barwlck,  and  Bell 
and  Nethlcutt  were  and  are  InsoIvenL  £bce- 
cutlon  was  about  to  be  Issued  by  Bell  and 
NetMcutt  against  Barwlck,  and  the  plalntifls 
brought  this  action,  the  object  of  which  Is 
to  have  them  subrogated  to  the  rights  of 
Bell  and  Nethlcutt  in  the  Judgment  The 
defendant  Lindsay  has  bought  the  Judgment, 
with  knowledge  of  all  the  facts,  and  Is  now 
the  owner  of  the  same.  The  defendants  de- 
murred, alleging  several  grounds  for  the  de- 
murrer. One  ground  is  for  a  misjoinder  of 
parties  plalntUf  and  defendant;  another  Is 
for  a  misjoinder  of  actions;  and  still  another 
is  that  the  relief  sought  by  the  plaintiffs,  to 
wit,  subrogation  to  the  rights  of  Bell  and 
Nethlcutt  In  the  Judgment,  cannot  be  grant- 
ed. In  proceedings  for  an  Injunction  in  the 
cause  the  demurrer  was  overruled,  the  de- 
fendants given  permission  to  answer,  and 
Bell  and  Nethlcutt  were  enjoined  from  col- 
lecting the  Judgment,  and  Barwlck  from  pay- 
ing the  same,  until  the  final  hearing  of  the 
cause. 

Whatever  Irregularities  may  appear  In  the 
case  we  need  not  notice,  for  the  Judgment  or 
order,  upon  being  reviewed  here,  puts  an  end 
to  the  case.  It  is  only  necessary  to  discuss 
and  decide  the  question  of  subrogation  raised 
by  the  demurrer.  It  is  clear  that  the  plain- 
tiffs are  not  entitled  to  that  relief.  This  doc- 
trine of  subrogation  was  born  of  equity,  and 
the  ground  of  relief  Is  not  founded  on  con- 
tract The  principle  Is  usually  applied  In 
cases  where  the  complainant  has  had  to  pay 
the  debt  of  another  to  prevent  Injury  to  his 
own  rights,  or  to  save  his  own  property. 


Tilers  are  otbor  Instances  In  the  tert-iiookt 
and  In  the  dedslona  of  tbe  courts  irtaecc  die 
doctrine  la  applied,  but  they  are  all  fonndet) 
on  the  general  principle  above  stated.  Under 
no  head  of  the  doctrine  <•'"'  tbe  plalntilTt 
claim  be  classed.  For  a  discussion  of  the 
principle  of  subrogation,  see  Llles  v.  Rocen. 
113  N.  O.  197,  18  S.  a.  104,  and  Vaosban  v. 
Jeffreys,  119  N.  C.  13S,  28  S.  K  94.  Besides, 
the  phiintlffs  had  their  clear  remedy  in  lav. 
The  defendant  Barwlck  had  taken  and  oon- 
verted  to  his  own  use  the  property  of  the 
plaintiffs,  and  he  was  liable  to  tbem  for  its 
conversion.  It  matters  not  that  Bell  and 
Nethlcutt  the  mortgagors  of  the  plaintiffs, 
had  been  permitted  to  recover  the  value  of 
the  mortgaged  property  from  Barwlck,  tbe 
wrongdoer.  And,  whatevw  effect  tliat  re- 
covery may  have  had  between  the  parties  tD 
the  suit.  It  could  not  and  did  not  affect  the 
plaintiff's  right  to  recover  against  Barwlck 
for  his  conversion  of  their  property,  mere 
was  error  In  granting  the  Injunction,  for  it 
appears  upon  the  complaint  and  the  demur- 
rer that  the  plaintiffs  are  not  entitled  to  the 
relief  they  demand.     Error. 


(US  N.  C.  M) 
HILL  V.  JONES  et  aL 
(Supreme  Court  of  North  Carolina.     Nov.  tl 
1888.) 
WHiLS — AocKDJiL  or  Riohts. 
Where  testatrix  provided  that  her  real  es- 
tate should  not  be  sold  or  disposed  of  till  her 
youngest  child  should  become  of  age,  when  it 
should  l>e  divided  in  a  specified  manner,  a  par- 
chaser  nnder  a  mort^rage  by  one  of  her  diUdies 
of  his  interest  therein  cannot  even  if  acqnirint 
an  interest  recover  it  before  such  time. 

Appeal  from  superior  court  Lenoir  eoonty; 
Allen,  Judge. 

Action  by  Nathan  Hill  against  George  K. 
Jones  and  others  to  recover  an  Interest  in 
lands.  Judgment  for  defendants.  Plaintiff 
appeals.    Affirmed. 

George  Ronntree,  for  appe]lan£  N.  J. 
House,  for  appellees. 

CLARK,  J.  By  the  terms  of  tbe  will,  no 
part  of  the  real  estate  was  to  be  sold  or  dis- 
posed of  until  the  youngest  child  ^ould  be- 
come of  age,  and  then  it  should  be  divided  in 
manner  specified.  Until  that  time,  the  hus- 
band should  occupy  the  premises,  and  nse 
the  surplus  of  Income  from  the  realty,  after 
paying  for  necessary  repairs  thereon  and  the 
education  of  the  children,  in  such  manner  as 
he  should  deem  best,  without  being  required 
to  render  any  account  thereof.  The  young- 
est child  has  not  become  of  age,  and  tbe 
question  Intended  to  be  presented— whether 
the  purchaser  of  the  share  of  one  of  the  dev- 
isees now  deceased  (under  a  mortgage  made 
by  him  on  his  undivided  Interest)  Is  entitled 
to  recover— cannot  now  arise.  If  such  dev- 
isee were  alive,  he  could  not  dalm  possessloc 
or  partition  till  tbe  youngest  child  became  ol 
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age,  and,  of  course,  his  mortgagee  conid  ac- 
quire no  greater  right,  eren  If  the  deylaee 
poflsessed  auch  an  Interest  as  could  be  mort- 
saged,  as  to  which  we  express  no  opinion. 
In  dismissing  the  action  there  was  no  error. 


<123  N.  G.  139) 

STATE  ex  reL  ATTORNBT  GEJNBRAL  t. 

BLAND. 

(Supreme  Court  of  North  Carolina.     Not.  9. 

1898.) 

Action  bt  Htatb — Anitdllino   Q-raht. 

Code,  I  2788,  anthorizing  the  state  to  bring 
•ctions  to  vacate  letters  patent,  applies  only 
where,  on  cancellation  of  grants,  title  will  rest 
In  the  state;  action  by  one  claiming  the  land 
being  anthorized  by  section  2786,  and  action 
by  the  party  in  interest  being  required  by  sec- 
tion 177. 

Appeal  from  superior  court,  Pender  county; 
Adams,  Judge. 

Action  by  the  state,  on  the  relation  of  the 
attorney  general,  against  John  T.  Bland. 
Demurrer  to  complaint' was  anstained,  and 
plaintiff  appeals.   Affirmed. 

The  Attorney  General  and  Steyens  &  Beas- 
ley,  for  appellant  Frank  McNeill,  for  ap- 
pellee. 

CIaARK,  J.  This  Is  a  cItU  action  brought 
by  the  state  to  annul  and  vacate  a  grant  It 
Is  averred  In  the  complaint  and  Is  admitted 
by  the  demurrer,  that  the  state  has  no  In- 
terest in  the  land.  The  action  Is  brought  for 
the  beneflt  of  another  claimant  In  such  case 
the  other  claimant  has  full  relief  by  a  direct 
action,  as  anthorized  by  Code,  I  2786,  and 
should  have  brought  It  at  his  own  cost  and 
charges,  and  as  required  by  Code,  |  177,  re- 
quiring all  actions  to  be  brought  by  the  pafty 
In  Interest  Carter  v.  White,  101  N.  O.  30,  7 
S.  B.  473.  Code,  I  2788y  authorizing  the  state 
to  bring  actions  to  vacate  and  annul  letters 
patent  applies  to  the  canceling  of  grants  only 
in  those  cases  In  which,  upon  the  cancellation, 
the  title  to  the  realty  would  revest  in  the  state, 
which  is  thus  the  party  in  Interest.  State  ▼. 
Bevers,  86  N.  C.  688.  If  this  were  not  so, 
parties  contesting  the  validity  of  grants,  al- 
legred  to  be  Junior,  could  overwhelm  the  state 
with  the  coats  of  litigation  in  which  It  has  no 
Interest  This  action  is  not  brought  by  the 
state  "upon  relation,"  In  which  the  relator  la 
the  real  party  In  interest;  and.  Indeed,  sec- 
tion 2786  of  the  Code  does  not  authorize  an 
action  of  that  kind,  but  a  direct  proceeding 
In  his  own  name  by  the  party  who  conceives 
be  has  been  Injured  by  the  grant  be  seeks  to 
set  aside.  In  dismissing  the  action  there  was 
no  error. 

(12S  N.  C.  D») 

PBARBB  et  aL  V.  FOLB  et  al. 
^Supreme  Court  of  North  Carolina.     Nov.  15, 

1898.) 
Absiokmbnt  tob  Cbbditors— Oath— Estoppbu 
1.  The  oath  required  by  Act  1893,  c.  453.  of 
an  assignor  for  l>enefit  of  creditors,  to  a  ached- 


nle  of  preferred  debts,  is  not  sufficient  no 
Bible  Imng  used,  as  required  by  Code,  {  3309, 
and  it  not  api>earing  that  the  assignor  had  any 
consclentions  seniles  about  taUng  an  oath 
with  a  Bible,  but  merely  that  he  had  no  Bible. 
2.  An  assignee  for  creditors  who,  on  levy  and 
seisure  by  the  sheriff,  executes  a  lx>nd  for  de- 
livery of  the  goods  to  the  sheriff  if  the  plaintiff 
recover  judgment  in  the  action,  and  therein  re- 
cites the  fact  of  the  seizure  and  levy,  is,  with 
the  assignor  and  sureties,  estopped  to  deny  the 
sufficiency  and  validity  of  the  seizure  and  levy. 

Appeal  from  superior  court  Cumberland 
county;   Allen,  Judge. 

Action  by  Aubrey  Pearre  and  others,  trad- 
ing as  Pearre  Bros.  &  Ool,  and  others,  against 
Mike  Folb  and  B.  R.  Taylor,  his  assignee  for 
beneflt  of  creditors,  and  others,  sureties  on  a 
replevy  bond,  to  set  aside  the  assignment 
and  for  Judgment  ot  bond.  Judgment  for 
plaintiffs.    Defendants  appeal.     Affirmed. 

H.  L.  Cook,  George  M.  Rose,  and  C.  W. 
Broadfoot  for  appellants.  H.  McD.  Robin- 
son, R.  P.  Buxton,  MacRae  &  Day,  B.  K. 
Bryan,  and  S.  H.  MacRae,  for  i^pellees. 

MONTGOMERY,  J.  Act  1893,  c.  453,  In  a 
mandatory  way,  requires  the  assignors  in 
deeds  of  trust  or  deeds  of  assignment  for  the 
beneflt  of  creditors  to  file  under  oath  a  sched- 
ule of  all  preferred  debts,  with  particulars, 
within  five  days  of  the  registration  of  the 
deed.  The  first  question  presented  for  de- 
cision in  this  case  Is  one  that  relates  to  the 
suflScIency  and  validity  of  the  oath  which  the 
assignor  made  when  the  schedule  of  pre- 
ferred debts  was  filed.  The  assignor  was  a 
Jew.  When  the  Justice  of  the  peace  admin- 
istered what  the  defendants  Insist  is  a  valid 
oath,  that  officer  said  to  the  assignor,  "Hold 
up  your  right  hand;"  upon  which  being  done, 
the  Justice  said,  "Ton  do  solemnly  swear  or 
affirm  that  the  matters  and  things  contained 
in  the  paper  writing  are  correct  so  help  you 
God."  There  was  no  Bible  used.  The  affi- 
ant was  not  a  Quaker,  nor  a  Moravian,  nor  a 
Dunkard,  nor  a  Mennonist  He  did  not  ask 
to  affirm,  nor  did  he  express  any  conscien- 
tious scruples  at  touching  the  Bible  or  being 
sworn  on  that  book,  but  on  the  contrary, 
said  he  had  none.  That  proceeding  did  not 
constitute  a  valid  oath,  under  the  laws  of 
North  Carolina.  The  preamble  to  chapter 
40,  vol.  2,  at  the  Code,  la  In  these  words: 
"Whereas,  lawful  oaths  for  the  discovery  of 
truth  and  establishing  right  are  necessary 
and  highly  conducive  to  the  Important  end  of 
good  government;  and  being  most  solemn  ap- 
peals to  Almighty  God,  as  the  omniscient  wit- 
ness of  truth,  and  the  Just  and  omnipotent 
avenger  of  falsehood,  such  oaths,  therefore, 
dught  to  t>e  taken  and  administered  with  the 
utmost  solemnity."  This  "solemnity"  applies 
not  only  to  the  substance  of  the  oath,  but  to 
the  form  and  manner  of  taking  It  and  of  ad- 
ministering It"  as  was  said  by  the  court  in 
the  case  of  State  v.  Davis,  69  N.  C.  383.  And 
therefore  the  statute  (section  3300  of  the 
Code)  provides  that  "Judges  and  Justices  of 
the  peace  and  other  persons  who  may  be  em- 
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powwed  to  admtnlater  oaths  shall  (except  in 
the  cases  In  this  chapter  excepted)  require 
the  party  sworn  to  lay  his  hand  upon  the 
Holy  EyangellBtB  of  Almighty  God  In  token 
of  his  engagement  to  speak  the  truth,  as  he 
hopes  to  be  saved  In  the  way  and  method  of 
salvation  pointed  out  In  that  blessed  volume, 
and  In  further  token  that  If  be  should  swerve 
from  the  truth  be  may  be  Justly  deprived  of 
all  the  blessings  of  the  Gospel  and  made  lia- 
ble to  that  vengeance  which  he  has  impre- 
cated on  his  own  head,  and  he  shall  kiss  the 
Holy  Gospel  as  a  seal  of  conflrmation  to  the 
said  engagement"  The  (mly  exception  made 
In  the  statute  to  the  general  rule  is,  "Where 
the  person  to  be  sworn  shall  be  consclentloua- 
ly  scrupulous  of  taking  the  Book  oath  in  the 
manner  aforesaid,  he  shall  be  excused  from 
laying  hands  upon  or  touching  the  Holy  Gos- 
pels;" and  the  oath  required  In  such  cases 
shall  be  administered  Ip  a  certain  prescribed 
manner  in  section  3310  of  the  Code,  equally 
as  solemn  as  the  general  law  requires.  And 
Quakers  and  some  others,  with  conscientious 
scruples  about  swearing  at  all,  "are  permitted 
to  affirm."  In  State  v.  Davis,  supra,  the  court 
further  said:  "If  the  usual  form  of  oaths 
upon  the  l&dy  Evangelists  is  dispensed  with, 
and  an  "appeal'  or  'affirmation'  is  substituted. 
It  must  appear  that  the  person  sworn  had 
conscientious  scruples,  else  the  appeal  or  af- 
firmation Is  invalid."  That  decision  has  nev- 
er been  altered  or  modified  by  this  court 

The  only  other  question  necessary  for  us 
to  decide  is  as  to  the  validity  of  the  levy  and 
seizure  by  the  sheriff  of  the  goods  of  the  de- 
fendant Folb  under  the  warrants  of  attach- 
ment The  defendant  Taylor,  the  assignee, 
with  sureties,  executed  to  the  sheriff  a  bond 
for  the  delivery  of  the  goods,  should  the 
plaintiffs  recover  Judgment  In  the  action 
against  Taylor,  the  assignee  of  Folb;  and 
In  that  paper  writing  they  recited  the  fact 
that  the  sheriff  had  made  seizure  and  levy  of 
the  goods.  The  defendants  are  estopped  to 
deny  the  sufficiency  and  validity  of  the  sei- 
zure of  the  goods  and  levy  of  the  attachments. 
Hundley  v.  Filbert,  T3  Mo.  34;  7  Am.  &  Eag. 
Enc.  Law,  8.  There  Is  no  error,  and  the 
Judgment  is  affirmed. 


(123  N.  C.  :"J) 

MEADOWS  et  al,  v.  MARSH  et  al. 

(Supreme  Court  of  North  Carolina.     Nov.  22, 
1898.) 

TBOSTS — PBTITIOH  K)B  IH8TBDOTION8— FaRTIBS. 

The  grantors  of  several  deeds  of  trust  to 
one  property  are  necessary  parties  to  a  petition 
by  one  of  the  trustees  for  instructions  as  to 
the  distribation  of  a  surplus  in  his  hands. 

Appeal  from  superior  court,  Granville 
county;    TImberlake,  Judge. 

Controversy  without  action  between  J.  F. 
Meadows  and  others  and  R.  H.  Marsh  and 
others.  The  latter  appealed  from  the  Judg- 
ment rendered.    Remanded. 


Winston  &  Puller  and  B.  8.  Royster,  for 
appellants. 

FAIROLOTH,  O.  3.  Tbia  Is  a  controTeny 
without  action,  under  the  Code.  The  facts 
need  not  be  stated,  except  to  say  that  A. 
Crews  and  wife  made  several  deeds  of  trust 
to  secure  creditors,  and  the  second  trustee 
sold  a  part  of  the  property,  and  realteed 
more  than  enough  to  pay  the  debt  secured 
to  him,  and  he  asks  the  court  to  give  him 
directions.  Crews  and  wife  are  not  parties 
to  this  proceeding:  Hie  proceeding  Is  re- 
manded, to  the  end  that  the  trustors  and 
other  Interested  persons  may  be  made  par 
ties,  and  allowed  to  plead  or  answer.  Re- 
manded. 


cat  K.  C.  203) 

MEARES  et  al.  ▼.  DtTNGAM  et  nx. 

(Supreme  Court  of  North  Carolina.     Nov.  9. 

1888.) 

CoaPOaATIOVS— If  AflRIBD  WOMAH  AS  Stoce- 
BOLDBR. 

A  Stockholder  In  a  building  association, 
and  who  owes  it  for  balance  of  money  iwrrow- 
ed,  though  a  married  woman,  must,  on  the  as- 
sociation becoming  insolvent-  contribute  to  the 
losses. 

Appeal  from  superior  conrt,  Oarteret  coun- 
ty; Adams,  Judge. 

Action  by  Meares  and  Manning,  receivers 
of  the  Interstate  BuUding  &  Loan  Association 
of  Wilmington,  against  W.  B.  Duncan  and 
wife.  Judgment  for  defendants.  PlaintitCa 
appeal     Reversed. 

Charles  R.  TliomaB  and  Allen  &  Dortch.  for 
appellanta 

FURCHESr  J.  The  defendant  Emily  F. 
Dnncan  became  one  of  the  stockholders  and 
incorporators  of  the  Interstate  Building  & 
Loan  Assoclatlcm  of  Wilmington.  She  sub- 
scribed tat  $1,000  of  the  capital  stock  of  said 
concern,  which  was  issued  to  her.  She  then 
borrowed  $1,000  in  money  from  said  associa- 
tion, and  she  and  her  husband,  W.  B.  Dun- 
can, executed  their  l>ond  and  obligation  to 
said  association  therefor;  and  at  the  same 
time  the  defendant  W.  B.  Duncan  and  his 
wife,  the  said  Emily  F.,  made  and  executed 
a  mortgage  on  the  real  estate  of  the  said  Em- 
ily F.  to  secure  the  payment  thereof. 

This  statement  of  facts,  about  wlilch  there 
is  no  dispute,  shows  that  this  is  the  debt  of 
the  defendant  Emily  F.  Dnncan,  evidenced 
by  the  bond  of  her  and  her  husband,  W.  B. 
Duncan.  Mahoney  ▼.  Stewart  (at  this  term) 
81  S.  E  384.  This  debt  was  secured  by  the 
mortgage  of  the  husband  and  wife  on  the 
wife's  property.  This  made  tbie  mortgaged 
property  liable  to  the  plaintiff  for  whatever 
may  still  be  due  thereon.  Tbls  we  do  not 
understand  the  defendants  to  dispute,  and 
the  single  question  presented  for  our  consid- 
eration Is  as  to  whether  there  is  still  due  on 
said  debt  the  sum  of  $661.56,  or  only  $41)8.(» 
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with  Interest  on  the  correct  amoont    TbiM 

corporation  ha«  become  Inadvent.  A  cred* 
ttortf  bill  has  been  filed,  and  It  Is  now  In  the 
hands  of  the  plaintiff  receivers  for  Ilqnldar 
tion  and  settlement.  It  has  been  ascertained 
that  the  defalcations  of  the  concern,  and  the 
costs  and  charges  Incident  to  the  winding  up 
and  dosing  out  the  same,  amount  to  30  per 
cent  of  its  assets.  This  Is  undisputed.  Bnt 
the  defendant  Emily  F.  claims  that,  as  she  is 
a  feme  covert,  she  la  not  liable  for  this  de- 
ficiency, bnt  that  she  is  entitled  to  have 
credited  all  that  she  has  paid  In  to  the  con- 
cern upon  her  bond;  and  It  Is  admitted  that. 
If  she  Is  so  entitled,  the  amount  still  due  Is 
f49a66,  but.  If  she  U  liable  for  her  part  of 
fhe  deficiency,  then  the  balance  due  U  1651.66. 
The  fund  is  now  In  the  custody  of  a  court  of 
equity,  and  to  be  administered  according  to 
the  principles  of  equity;  and  as  the  defend- 
ant Emily  F.  Is  one  of  the  corporators,  and 
entitled  to  her  part  of  the  proStB  of  the  con- 
cern. If  any  had  been  made,  equity  says  that 
■he  must  bear  her  i>art  at  the  losses  as  other 
stockholders  hare  to  do.  Were  she  not  so  lia- 
ble, the  whole  equitable  settlement  of  the 
concern  would  be  destroyed.  She  got  In  the 
same  boat  with  the  other  stockholders,  and, 
as  It  sank,  she  has  to  take  her  chances  of 
escape  with  the  others,  though  She  Is  a  mar- 
ried woman.  This  la  the  equitable  solution 
of  the  matter. 

But  there  Is  another  solution  that  Is  more 
direct,  and  that  Is  thla:  As  the  expenses  and 
kMses  bad  to  be  imld  out  of  the  assets  of 
the  concern,  and  they  have  been  ascertained 
to  be  30  per  cent  thereof,  and  her  note  being 
a  part  of  the  assets,  and  this  expense  and 
deficiency  having  first  to  be  paid,  she  can 
claim  no  credits  on  her  bond  until  this  Is  paid. 
So,  she  has  not  In  legal  contemplation,  paid 
this  30  per  cent  on  her  debt  but  paid  it  to 
the  concern,  which  went  to  the  expense  and 
loss  account  and  therefore  she  Is  not  en- 
titled to  have  It  credited  on  her  bond.  This 
matter  has  been  very  much  discussed  In 
Strauss  r.  Association,  117  N.  O.  308,  23  8. 
m  450;  Id.,  118  N.  O.  566,  24  a  B.  116; 
Thompson  t.  Association,  120  N.  C.  420,  27 
S.  B.  118;  Meares  v.  Davis,  121  N.  O.  126, 
28  S.  B.  188;  and  we  think  the  principle  in- 
volved In  this  case  is  settled  by  those  cases. 
In  onr  opinion,  the  defendant  Bmtly  F.  Dun- 
can, as  well  as  her  husband,  Is  liable  to  the 
plaintiffs  for  (651.56  and  Interest  and  Judg- 
ment should  have  been  entered  for  that 
amount  There  is  error  in  the  Judgment  to 
tbla  extent    Brror. 

(123  N.  C.  206) 

HBARBS  et  aL  v.  BUTLBH  at  nx. 

(Svpreme  Ooort  of  North  Carolina.    Nov.  15, 

1898.) 

USUBT— PsSAWrX  »0B  EXACTIKO— RlOBT  OF  SnHS- 
TT  TO  ReCOVBK. 

Under  Code,  {  3836,  permitting  one  pay- 
ing more  than  6  per  cent  interest  to  recover 
twice  the  amount  paid,  a  wife  mortgaging  her 


land  to  secure  her  husband's  loan  in  a  building 
association  cannot  in  toredosnre,  be  credited 
with  naaiT  paid  by  him. 

Appeal  from  superior  ooort,  Sampson  coun- 
ty;  Adams,  Judge. 

Bill  by  IredeU  Meares  and  P.  B.  Manning, 
receivers  of  the  Carolina  Interstate  Building 
ft  Loan  Association,  against  C.  T.  Butler  and 
Blla  L.  Butler.  There  was  a  decree  for  de- 
fendant Ella  li.  Butler,  and  against  C.  T. 
Butler,  and  plaintiffs  and  O.  T.  Butler  ajt- 
peaL    Reversed. 

Charles  R.  Thomas  and  Allen  &  Dortch, 
for  appellants. 

FTTRCHES,  J.  It  Is  astonishing  to  see 
what  amount  of  litigation  can  grow  out  of 
an  insolvent  building  and  loan  association. 
The  first  case  that  came  before  us,  growing 
out  of  this  association,  was  Strauss  v.  As- 
sociation, 117  N.  C.  S08,  23  S.  B.  460.  In 
that  case  the  court  undertook  to  mark  out 
the  principles  upon  which  the  concern  should 
be  wound  up  and  settled;  and,  while  the 
principles  laid  down  In  that  case  established 
the  rules  upon  which  the  same  should  be  set- 
tled, there  are  still  troublesome  questions 
arising  all  along  the  line.  The  last  deliv- 
erance of  this  court  upon  questions  growing 
out  of  the  settlement  of  this  insolvent  con- 
cern is  Meares  v.  Duncan  (at  this  term)  81 
S.  B.  476.  That  case  la  only  differentiated 
from  this  ia  one  respect  In  that  case  Mrs. 
Duncan  was  the  borrower  and  one  of  the 
incorporatora.  In  this  case  Mrs.  Butler  was 
not  the  borrower,  and  was  not  one  of  the 
Incorporators.  But  her  husband  was  the  In- 
corporator and  borrower,  and  she  mortgaged 
her  land  as  security  for  the  payment  Sber- 
rod  V.  Dixon,  120  N.  C.  60,  26  S.  B.  770.  And 
while  Mrs.  Butler  is  under  no  personal  obli- 
gation to  the  plaintiff  association,  by  reason 
of  her  mortgage,  she  occupies  the  relation 
of  surety  to  the  extent  of  her  mortgaged 
property.  Sherrod  v.  Dixon,  supra;  Hlnton 
V.  Greenleaf,  113  N.  a  6,  18  S.  B.  56;  Smith 
y.  Association,  lis  N.  C.  267,  26  S.  B.  40; 
Eedrick  v.  Byerly,  118  N.  a  420,  25  S.  B. 
1020.  Bnt  these  authorities  only  go  to  the 
extent  of  relieving  the  surety  where  the 
principal  debtor  is  relieved,  and  to  the  ex- 
tent of  his  relief;  or  where  the  plaintiff  has 
done  something  that  releases  the  surety  (or 
security)  from  the  payment  of  the  debt  such 
as  extending  the  time  of  payment  without 
the  consent  of  the  surety;  or  the  lapse  <^ 
time,  under  the  plea  of  the  statute  of  limita- 
tions; or  a  tender  of  payment;  or  where  the 
creditor  has  done  something  that  the  surety 
has  a  right  to  plead  as  a  defense,  Inde- 
pendent of  the  rights  of  the  principal.  In 
this  case  the  principal  is  not  entitled  to  this 
defense,  as  Is  shown  in  Me<u*es  v.  Duncan, 
supra.  If  he  was.  It  would  Inure  to  the 
benefit  of  the  wife's  security,  aa  In  Smith  *% 
Association,  supra. 

Nor  Is  it  a  defense  that  the  surety  !•  entl- 
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Ued  to  {dead  and  set  np  as  a  counterdabn, 
as  she  would  have  the  right  to  plead,  the 
statute  of  limitations,  or  the  extension  of 
time,  or  the  tender  of  payment.  It  is  not 
claimed  that  a  greater  rate  of  interest  is 
charged  in  this  case  than  6  per  cent.  Nor 
Is  it  claimed  that  any  payments  made, 
•whether  as  fines,  fees,  or  assessments,  haye 
not  been  allowed  the  defendants  by  plaintiff. 
Bat  it  is  alleged  by  defendants  that  these  pay- 
ments, when  made,  were  upon  a  usurious  con- 
tract, and  that  she  (the  surety)  is  entitled  to 
■et  them  up  as  counterclaims,  under  the  stat- 
ute. In  this  she  Is  mistaken.  The  statute 
does  not  so  provide.  The  Code  (section  8836) 
provides  that  "in  case  a  greater  rate  of 
Interest  has  been  paid  [than  six  per  cent.] 
the  person  by  wtiom  it  hag  been  paid,  or 
his  legal  representative,  may  recover  back,  in 
an  action  •  •  •  of  debt  twice  the  amount  of 
Interest  paid."  (The  Italics  are  ours.)  The 
case  states  that  what  has  been  paid  on  this 
debt  was  paid  by  the  principal,  C.  T.  Butler, 
and  not  by  the  wife.  This  right,  whether 
by  action  or  by  way  of  counterclaim,  IB 
purely  statutory  (Roberts  v.  Insurance  Co., 
118  N.  C.  429,  24  S.  E.  780);  and  Mrs.  Butler 
has  no  cause  of  action,— could  not  sue  the 
association,  and  recover  for  usurious  Interest 
not  paid  by  her,  and  cannot  recover  by  way 
of  counterclaim,  which  is,  in  effect,  a  cross 
action. 

This  case  is  distinguishable  from  Smith  t. 
Association,  supra.  The  principal  question 
decided  In  that  case  was  that  a  tender  of  pay- 
ment had  been  made  by  the  principal  and 
refused,  which  released  the  surety,  though 
it  did  not  release  the  principal  debtor.  That 
was  a  case  where  the  creditor,  by  bis  act, 
had  released  the  surety,  and  which  she  bad 
the  right  to  plead  independent  of  the  prin- 
cipal, as  she  would  the  statute  of  limita- 
tions. The  other  was  the  recovery  of* dou- 
ble the  amount  of  usurious  interest  by  the 
husband,  who  paid  it;  and,  of  course,  when 
be  recovered  this,  it  inured  to  the  benefit  of 
his  surety.  There  is  no  conflict  in  this  opin- 
ion and  that  of  Smith  v.  Association,  supra. 
There  is  error  in  the  Judgment  appealed 
from,  in  that  It  discharged  the  mortgage. 
The  plaintiffs,  upon  the  facts  found,  are  en- 
titled to  a  Judgment  of  foreclosure  of  the 
mortgage  for  the  satisfaction  of  their  Judg- 
ment   Brror.    Beversed. 


(123  N.  C.  188) 

PUIiliT  et  aL  t.  PASa 

(Gkipreme  Court  of  North  Carolina.     Nov.  ft, 

1898.) 

OONTKIBUTION — ASSIONMBNT—  AOCODHT. 

1.  Payment  of  bond  by  one  of  the  two  obli- 
gors gives  him  a  right  of  contribution  to  the 
extent  of  the  other's  primary  obligation. 

2.  It  is  an  assignment  of  the  right  of  con- 
tribution which  one  of  two  obligors  of  a  bond 
has  on  paying  the  bond,  where  he  thereafter 
transfers  it  for  the  amount  of  the  other's  pri- 
mary obligation. 


8.  Assignment  of  balance  dne  by  defendaat 
on  an  open  account  having  none  of  the  qualities 
of  an  assignment  of  commercial  paper,  a  claim 
against  the  assignor,  held  by  defendant  when 
action  is  brought  by  the  aasignee,  gives  a  valid 
set-off. 

Appeal  from  superlw  court.  Person  county; 
Adams,  Judge. 

Action  by  W.  H.  Pully  and  another  against 
3.  C.  Pass.  Judgment  for  plaintiffs.  Defend- 
ant appeals.    Beversed. 

W.  D.  Merrltt,  for  appellant.  Boone  &  Bry- 
ant, for  appellees. 

DOUGLAS  J.  This  is  an  action  brought 
to  recover  the  balance  found  due  upon  a  set- 
tlement In  March,  1896,  between  the  plaintiS 
Pully  and  the  defendant,  and  Bubsequently 
assigned  by  the  plaintiff  Pully  to  his  co-plain- 
tiff. Long.  The  following  Is  taken  from  the 
statement  of  the  case:  "The  defendant  set  np 
several  counterclaims;  among  others,  a  cer- 
tain bond  in  words  and  figures,  to  wit:  '|220. 
One  day  after  date,  with  8  per  cent.  Interest 
from  date  until  paid,  we  promise  to  pay  J.  & 
Merrltt  the  sum  of  two  hundred  and  twenty 
dollars  for  value  received.  Witness  our  hands 
and  seals  this,  the  27th  day  of  May,  18D2.  C. 
B.  Brooks.  [Seal.]  W.  H.  PuUy.  [Seal.]' 
It  Is  admitted  that  Pass  came  to  the  posses- 
sion of  said  bond  for  value  on  the  ISth  day  of 
December,  1896.  C.  B.  Brooks  then  testified 
as  follows:  "The  boaA  set  up  as  counterclaim 
In  this  action  was  executed  by  myself  and 
PuUy  to  Mr.  Merritt  for  ^220.  I  paid  the 
bond  and  took  It  up.'  Merrltt  testified  to  the 
same  as  Brooks.  Brooks  further  said  he  wss 
owing  Pass,  and  transferred  the  bond  to  him 
about  the  16th  of  December,  1896,  for  the 
sum  of  $160,  same  being  the  amount  due  by 
Pully  on  said  note.  Including  Interest  from 
May  27,  1892,  at  8  per  cent,  up  to  date  of 
transfer.  After  this  evidence  the  defendant's 
counsel  again  offered  to  Introduce  said  bond 
in  evidence.  Plaintiff  objected,  objection  sus- 
tained, and  defendant  excepted.  His  honor 
submitted  the  issues  to  the  Jury  after  char- 
ging them  on  all  matters  of  law,  to  which 
there  was  no  exception.  The  Jury  returned 
a  verdict  for  plaintiff,  J.  A.  Long,  finding  the 
defendant  Indebted  to  him  In  the  sum  of 
$482.34." 

The  only  question  before  us  Is  the  admissi- 
bility of  the  bond,  which  we  Infer  from  the 
argument  of  counsel  was  excluded  purely  od 
the  ground  that  having  been  paid  by  one  of 
the  makers.  It  was  thereby  extinguished.  The 
exact  relation  that  Brooks  and  Pully  bore  to 
each  other  does  not  appear;  but  It  is  not  de- 
nied that  as  between  them,  Pully  was  pri- 
marily liable  for  the  amount  claimed  by  the 
defendant  to  be  due  on  the  bond.  We  do  not 
think  that  the  payment  of  the  bond  in  full 
by  Brooks  defeated  his  right  of  recovery  or 
contribution,  as  the  case  might  be,  from  hlB 
co-obligor.  Admitting  that  the  original  debt 
was  extinguished  by  the  payment  by  Brooks, 
that  very  payment  at  once  vested  in  him  a 
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right  of  tLction  against  Pnlly  to  the  extent  of 
Pully'8  primary  liability,  and  this  right  or 
debt  Brooks  could  assign  to  Pass,  as  he  ap- 
f>e«u:8  t«  have  done.  York  y.  Landls,  6S  N. 
C.  S36.  This  assignment  to  Pass,  havhig  tak- 
en place  before  the  bringing  of  this  action, 
gave  him  a  valid  set-oCT,  as  the  assignment  to 
Long  of  the  balance  dne  on  an  open  account 
Itossesses  none  of  the  qualities  of  commercial 
paper.  We  are  therefore  of  opinion  that  the 
defendant  was  entitled  to  mnintiiin  his  set- 
<^,  and  for  that  purpose  to  Introduce  the 
bond  as  evidence  of  the  payment  of  the  orig- 
inal debt.  For  the  exclusion  of  such  evidence 
a  new  trial  must  be  ordered.    New  trlaL 


(12*  N.  a  M4) 

WBBB  et  aL  v.  HIOKS  et  al. 

(Supreme  Court  of  North  Carolina.     Nov,  16, 

1898.) 

PABTHSBSHIP — CrKDITOBS  or  iHSOLTaNT— Contim- 

VATIOM  OF   InSOLTBNT'B  BuSINBSS— LIA- 

BILITT  rOR   LOSSBS. 

Defendants  and  other  creditors  of  an  in- 
solvent firm  agreed  with  the  assignee  thereof, 
who  was  also  one  of  its  creditors,  that  he 
shoold  carry  on,  for  a  specified  period,  for  the 
benefit  of  the  creditors,  the  business  in  which 
sach  firm  had  been  engaged,  for  which  service 
he  was  to  receive  a  certain  compensation,  in  lien 
of  commissions  under  the  assignment  In  the 
course  of  his  duties,  he  purchased  of  the  plain- 
tiff firm,  which  had  knowledge  of  such  azree- 
ment,  sundry  articles  to  be  used  in  such  busi- 
ness, and  obtained  from  such  firm  money  with 
which  to  carry  it  on.  The  business  resulting 
In  loss,  the  plaintiff  firm  songht  to  enforce  its 
claim  as  against  defendants.  Bdd,  that  defend- 
ants became  liable  tor  expenses  incurred  in 
carrying  it  on. 

Appeal  from  superior  court  Cumberland 
county;  Allen,  Judge. 

Action  by  Charles  A.  Webb  and  Oscar  B. 
Webb,  partners  as  A.  L.  Webb  &  Sons,  and 
H.  A.  Sinclair,  trustee  of  M.  McD.  WllUams, 
an  insolvent  debtor,  against  R.  .W.  Hicks  and 
others.  From  a  Judgment  In  favor  of  de- 
fendants^ plaintiffs  appeal.     Reversed. 

N.  A.  Sinclair  and  N.  W.  Ray,  for  appel- 
lants. MacRae  &  Day,  H.  McD.  Robinson. 
and  S.  H.  MacRae,  for  appdlees. 

FAIRCLOTH,  O.  J.  An  action  between 
fbe  same  parties,  touching  the  same  subject- 
matter,  was  before  this  court,  and  is  reported 
In  118  N.  C.  598,  21  S.  B.  672,  in  which  the 
facts  were  set  out  fully.  On  the  trial  of  that 
action,  the  superior  cotirt  dismissed  It,  and 
on  appeal  this  court,  as  upon  demurrer  ore 
tenus,  held  that  there  was  no  error,  on  the 
pwund  that  no  cause  of  action  was  stated, 
and  on  the  certificate  of  this  court  the  action 
was  dismissed  below.  The  present  action 
was  begun  within  the  time  allowed  by  the 
statute.  Jury  trial  was  waived,  and  It  was 
agreed  by  both  parties  that  the  court  find  as 
facts  the  same  facts  as  are  set  out  In  the 
former  case.  For  the  purpose  of  determining 
the  question  now  presented,  the  following 
facta  may  be  stated:   On  the  12th  of  Decem- 


ber, 1890,  W.  J.  -M(^larmid  and  A.  K.  Mc- 
Diarmid,  being  Insolvent,  conveyed  and  as- 
signed all  their  property  to  M.  McD.  Wil- 
liams, In  trust  to  collect  and  sell  the  same, 
and  pay  their  creditors  in  the  order  therein 
prescribed;  that,  prior  to  said  assignment 
the  same  property  was  Incumbered  with 
mortgages,  deeds  In  trust,  etc;  that  these 
deeds  were  foreclosed  by  sales,  and  J.  Y. 
Giossler  and  R.  W.  Hicks  became  the  pur- 
chasers on  January  6,  1892,  and  received  a 
deed,  and  on  same  date  the  assignee,  Wil- 
liams, executed  a  quitclaim  deed  to  Gossler 
and  Hicks.  It  is  admitted  that  in  January, 
1891,  aU  the  creditors  of  W.  J.  McDlarmld  & 
Bro.,  including  the  defendants  Hicks  and 
GoBsler,  entered  Into  a  written  agreement 
(Kxhlblt  A)  which  differs  in  some  respects 
from  the  assignment,  reciting  the  several 
debts,  and  that  Ooe^er  &  Go.  had  purchased 
from  the  debtor  certain  lumber,  and  that  they 
were  willing  that  it  should  remain  to  run 
the  business  therein  contemplated;  and 
"whereas  It  Is  to  the  Interest  of  all  parties 
concerned  that  the  property  shall  not  be  sac- 
rificed at  a  forced  sale  for  cash  under  said 
mortgages.  Judgment  snd  assignment  but 
that  the  business  should  be  carried  on  as  it 
heretofore  has  been,  for  the  benefit  of  the 
creditors.  In  order  that  the  full  value  of  said 
property  shall  be  realized  for  the  payment 
of  the  creditors  in  fulL"  The  agreement 
then  provides  that  the  assignee,  Williams, 
and  creditor,  in  consideration  of  the  prem- 
ises, "may  and  shall  continue  the  business 
as  it  has  heretofore  been  carried  on  [manu- 
facturing and  dreslng  lumber  and  distilling 
turpentine  at  the  same  places],  for  the  term 
of  one  year  from  January  1,  1801,  at  the  end 
of  which  time  he  shall  render  an  account  of 
the  said  business  to  the  said  creditors,  at 
which  time  It  may  be  determined  whether 
the  business  shall  be  further  continued  or 
wound  up  by  a  sale  of  the  property.  Said 
Williams  Is  to  conduct  the  said  business 
*  *  *  economically  and  prudently."  It 
also  provides  for  his  compensation  in  lieu  of 
his  commissions  on  receipts  and  disburse- 
ments under  the  assignment,  and  directs  the 
order  in  which  the  creditors  shall  be  paid  by 
him.  Said  Williams,  in  the  course  of  his 
duties  under  sold  agreement,  bought  some 
articles,  and  drew  drafts  on  the  plaintiffs 
for  money  to  carry  on  the  business,  the  plain- 
tiffs having  knowledge  of  the  written  agree- 
ment referred  to,  marked  "Exhibit  A,"  before 
the  drafts  were  accepted.  These  are  the 
facts.  The  Judgment  of  dismissal  In  the  first 
action,  for  the  reason  stated,  cannot  bar  the 
present  action,  because  there  was  nothing  to 
adjudicate  except  that  fact 

The  main  question  is,  do  the  facts  show  a 
partnership  between  those  who  signed  Ex- 
hibit A?  When  the  facts  are  undisputed, 
what  constitutes  a  partnership  is  a  question 
of  law,  and  the  usual,  not  the  universal,  test 
is  participation  in  the  profits  and  losses  at- 
tending the  enterprise.    Jones  ▼.  Call,  93  N. 
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a  170;  Koots  T.  TnTlaji,  118  N.  a  893,  24  & 
SI  770L  "A  partaersblp  la  the  contract  re- 
lation rabslBttog  between  persons  who  have 
combined  their  property,  labor,  or  skill  In  an 
enterprise  or  business  as  prlnctpals  for  the 
purpose  of  Joint  profit"  1  Bates,  Partn.  |  1; 
Story,  Partn.  c.  1,  {  2.  In  determining  wheth- 
et  the  relation  constitutes  a  partnership,  the 
intention  Is  to  be  considered.  If  that  relar 
tlon  is  established,  however.  It  matters  not 
whether  they  declare  that  they  are  or  are  not 
partners.  The  Intention  of  the  parties  will 
be  determined  from  the  effect  of  the  whole 
contract,  regardless  of  special  expressions. 
If  the  actual  relation  assumed  and  the  rights 
and  obligations  created  are  those  of  partners, 
tbe  actual  Intention  or  declared  purpose  of 
the  parties  cannot  suspend  the  consequences. 
1  Bates,  Partn.  {  17.  l^e  contract  where 
third  persons'  claims  are  not  in  question  will 
be  liberally  construed  as  to  the  actual  under- 
standing and  the  purposes  the  parties  had  In 
Ylew.  Hitchings  y.  sails,  12  Gray,  449;  Tay- 
loe  ▼.  Bush,  76  Ala.  432.  The  creditors  had 
the  right  to  have  the  property  sold  by  the  as- 
signee at  once,  and  the  proceeds  applied  to 
their  debts;  but  for  the  expressed  purpose 
of  gain  and  enhancement  of  the  value,  and 
to  avoid  loss  and  sacrifice  by  sale,  they 
agreed  to  have  the  business  continued,  and 
thereby  obtain  a  profit,  and  they  were  to  reap 
the  profit.  If  any,  and  must  bear  the  loss 
and  expense.  If  any.  As  we  understand  It 
the  barrels  bought  and  the  money  drawn  was 
turned  into  the  new  business,  as  it  could  not 
be  continued  well  without  expense,  and  that 
would  render  the  defendants  liable,  on  the 
ground  that  whoever  gets  and  uses  goods 
ought  to  pay  for  them.  Po(de  v.  Lewis,  75  N. 
C.  417.  Our  conclusion  Is  that  the  Judgment 
of  his  honor  was  erroneous.     Beversed. 


023  N.  C.  276) 

MENDENHALL  v.  NORTH  CAROLINA  B. 

00. 

(Supreme  Court  of  North  Carolina.     Nov.  22, 

1898.) 

Dbath  —  IlBAsmui  or  Da.iia.qbb  —  Ihstbuotioss — 
Error. 

1.  Id  an  action  for  wrongful  death,  an  in- 
struction that  no  damages  should  be  awarded 
unless  intestate  made  more  than  a  living  for 
himself  was  properly  refused  where  there  was 
no  evidence  of  such  fact,  and  there  was  evi- 
dence to  the  contrary. 

2.  The  refusal  to  instruct  as  to  a  point  not 
material  to  the  verdict  is  not  prejudicial  error. 

Appeal  from  superior  court,  Davidson  coun- 
ty; Allen,  Judge. 

Action  by  B.  E.  Mendenhall,  administrator, 
against  the  North  Carolina  Railroad  Com- 
pany. From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

G.  F.  Bason,  tor  appellant  B.  F.  Long,  for 
appellee. 

MONTGOMERY,  J.  The  Intestate  of  the 
plaintiff  was  so  badly  injured  on  the  railroad 


tm^  of  the  defendant  eompan?  in  a  eoIlisIoD 
with  its  engine  that  he  died  a  few  bonrs  after 
he  received  the  Injury;  and  this  is  an  action 
brought  by  the  administrator  to  recover  dam- 
ages on  the  allegation  that  they  were  caused 
by  the  death  of  the  intestate,  and  that  bis  in- 
Jury  and  death  were  cansed  by  the  negligence 
of  the  defendant  The  defendant  made  no 
merous  exceptions  to  the  charge  of  the  eonrl 
below,  but  argued  none  of  them  in  this  eonrt 
nor  are  they  allude  to  In  the  brl^  filed  in 
the  case.  We  have,  however,  examined  the 
charge  carefully,  and  find  in  it  no  error  of 
which  the  defendant  company  could  com- 
plain. The  defendant  asked  the  conrt  to 
charge  the  Jury  that  "If  they  should  believe 
that  the  Intestate  made  no  more  than  a  liv- 
ing for  himself,  there  should  be  no  damages 
awarded  on  accoimt  of  his  death."  The  court 
could  not  have  given  that  Instruction  as 
asked,  for  the  reason  that  there  was  no  evi- 
dence going  to  support  that  view  to  the  ex- 
tent requested  in  the  Instruction.  There 
was,  indeed,  a  witness  (George  Kinney)  who 
said  that  "the  intestate's  farm  was  &  toler- 
ably large  old  farm,  a  little  run  down,  what 
he  would  call  rather  a  poor  farm;  that  he  did 
not  know  a  great  deal  about  what  kind  of 
crops  the  intestate  made,  bnt  that  he  made  a 
plenty  to  support  himself;  and  that  If  be 
made  anything  more  than  a  support  for  him- 
self, it  was  not  much  more."  That  evidence 
tended  to  show  that  the  intestate  did  not  earn 
as  much  as  the  verdict  of  the  Jnry  declared; 
but  certainly  it  did  not  tend  to  show  that  he 
made  nothing  more  than  a  support  for  him- 
self. There  were  other  witnesses  who  testi- 
fied that  his  net  earnings  were  from  $300  to 
$400  a  year.  The  tax  lists  showed,  for  the 
year  in  which  the  Intestate  was  icOIed,  about 
$700  worth  of  personal  and  real  estate.  Un- 
der some  dreumstances,  that  might  have 
been  evidence  against  him  as  to  the  valne  of 
his  property  at  the  time  It  was  listed,  but  it 
hardly  could  be  considered  evidence  as  to 
what  his  services  were  worth  or  what  be  had 
earned  in  the  year  before.  The  instructioo 
which  his  honor  gave  followed  the  mllngs  of 
this  court  upon  the  subject  Upon  the  whole 
evidence,  his  honor  on  this  point  Instructed 
the  Jury  as  follows:  "The  measure  of  dam- 
ages is  the  present  value  of  the  net  pe- 
cuniary worth  of  the  deceased,  to  be  ascer- 
tained by  deducting  the  cost  of  his  own  living 
and  expenditures  from  the  gross  income, 
based  upon  his  life  expectancy.  As  a  basis 
on  which  to  enable  the  Jury  to  make  their 
estimate,  it  is  competent  to  show,  and  for 
them  to  consider,  the  age  of  the  deceased, 
his  prospects  In  life,  his  habits,  his  character, 
his  Industry  and  skill,  the  means  he  had  for 
making  money,  the  business  in  which  be  was 
employed;  the  end  of  it  all  being  to  enable 
the  Jury  to  fix  upon  the  net  income  whicb 
might  be  reasonably  expected  If  death  had 
not  ensued,  and  thus  arrive  at  the  pecuniary 
worth  of  the  deceased  to  his  family.  You  dn 
not  undertake  to  give  the  equivalent  of  hu- 
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man  life.  Too  allow  nothing  for  vnfCering. 
Yon  do  not  attempt  tb  ponlsh  the  railroad, 
bnt  yon  seek  to  glye  a  fair,  reasonable  pe- 
cuniary worth  of  the  deceased  to  his  family, 
nnder  the  mto  which  I  have  laJd  down.  Ion 
shonld  rid  yourself  of  all  prejadlce,  If  yon 
bare  any,  and  of  sympathy.  It  Is  not  a  ques- 
tion of  sympathy.  It  Is  lust  a  plain,  practical 
question,  and  you  should  give  a  reasonable 
and  fair  verdict  upon  all  the  Issues."  The 
defendant  requested  the  court  to  charge  that, 
"If  the  Jury  believed  the  evidence,  the  cross- 
ing Itself,  up  to  and  Including  the  boxes  on 
each  side,  was  In  good  condition,  and  that 
tbere.ls  no  evidence  that  any  defect  in  the 
road  within  the  limit  of  the  two  boxes  was 
out  of  repair  or  caused  the  Injury."  Upon  a 
superficial  view.  It  might  appear  that  the 
matter  to  which  that  Instruction  pertained 
was  material  to  the  case,  but,  in  reality,  it  is 
not  so.  The  wagon  in  which  the  intestate 
was  seated  was  stmck  by  the  pilot  of  the 
engrine  between  the  first  and  rear  wheels. 
The  contention  of  the  plaintiff  was  that  the 
defendant's  engineer  was  negligent  in  not 
keeping  a  proper  lookout;  that  the  train  was 
not  property  equipped  with  emidoySs  and 
with  brakes  and  other  necessary  appliances 
to  check  Its  speed  after  the  intestate  had  been 
discovered  on  the  track;  and  that  the  defend- 
ant's engineer  failed  to  sound  the  whistle  at 
the  signal  poet.  The  contention  of  the  de- 
fendant was  th^t  the  plaintiff's  Intestate  had 
crossed  the  track  In  the  dear,  but  that  his 
horse,  having  become  frightened,  backed  the 
wagon  on  the  track  so  suddenly  that  the  en- 
gineer did  not  have  time  to  check  the  speed 
of  the  engine,  and  thereby  to  prevent  the  hi- 
Jnry.  The  condition  of  the  roadbed,  there- 
fore, had  no  connection  with  the  collision 
from  the  standpoint  of  either  the  plaintiff  or 
the  defendant.  The  defendant's  position  was 
that,  regardless  of  the  condition  of  the  road- 
bed, whether  it  was  good  or  bad,  the  en- 
gineer could  not  have  prevented  the  injury 
for  want  of  time,  owing  to  the  sudden  back- 
ing of  the  horse.     The  Judgment  la  affirmed. 

(123  N.  c.  308) 

BOARD  OP  COM'RS  OF  WILKES  COUN- 
TY v.  CALL  et  al. 

(Supreme  Court  of  North  Carolina.     Nov.  9, 

1808.) 
Railkoao  Aid  Bont>8— Cocstt   Subsoriptionb — 

VaLIDITT  — COWSTJTUTIONAL    LaW  —  BoNDHOLD- 

Bsa  —  EsTOPPSL  —  Ihpairuekt  or  Costraot— 
Belf-Execdtino  Provisions. 

1.  Where  an  act  authorizing  municipalities 
to  issue  bonds  in  behalf  of  a  railroad  company 
was  not  passed  by  a  call  for  the  yeas  and  nays, 
and  the  vote  on  the  second  reading  was  not 
recorded  In  the  Jonmal  of  the  house,  as  provid- 
ed by  Const  art.  2,  {  14,  the  act  is  inralid. 

2.  An  ordinance  of  the  constitutional  conven- 
tion of  1868,  which  created  the  Northwestern 
North  Carolina  Railroad  Company,  provided 
that  the  capital  stock  of  the  company  might  be 
created  in  part  by  snbecriptionB  on  the  part  of 
counties,  and  (section  12)  that  all  counties  or 
towns    subscribing    stock    to    said     company 
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shonld  do  so  *%!  the  same  manner  and  under 
the  same  mles,  regnlations  and  restrictions  as 
are  set  forth  and  prescribed  in  the  act  incorpo- 
rating the  Atlantic  &  North  Carolina  Railroad 
Company  (Act  18S2,  c.  136).  Held  that,  under 
the  mie  of  strict  construction  of  charters 
granting  special  privileges  or  powers,  section 
12  does  not  refer  to  Act  18S2,  {  33,  which  con- 
fers the  "power"  on  certain  oounties  to  sub- 
scribe to  the  capital  stock  of  such  road,  but  is 
limited  to  sections  84  and  86,  prescribing  the 
"manner"  in  which  such  power  must  be  exer- 
cised by  the  counties  or  towns  to  which  it  may 
be  granted. 

3.  The  charter  of  the  Atlantic  &  N(»th  Caro- 
lina Railroad  Company  referred  to  provides 
that,  if  the  road  be  not  completed  within  six 
years  after  the  ratification  of  the  act,  the 
charter  shall  be  forfeited.  The  Northwestern 
road  was  not  completed  within  six  years  from 
Its  mcorporation,  in  1868.  Bdd  that,  admitting 
the  constitutional  ordinance  of  itself  conferred 
authority  on  counties  to  subscribe  to  the  lat- 
ter road,  county  bonds  Issued  therefor  in  1888 
are  invalid,  by  force  of  the  alJove  provision  in 
the  charter  of  the  former  road. 

4.  Where  county  bonds  issued  to  pay  for  a 
subscription  to  the  capital  stock  of  a  railroad 
company  recite  that  toey  were  issued  nnder  a 
certain  act  of  the  legislature,  the  bondholders 
are  estopped  from  setting  up  facts  to  show  that 
the  bonds  were  valid,  as  authorized  by  some 
other  law  or  constitutional  provision. 

6.  The  mere  authority  in  a  charter  to  a  rail- 
road company  to  receive  subscriptions  to  the 
capital  stock  from  municipal  corporations, 
where  no  consideration  Is  ^ven,  and  where 
there  is  no  attempted  exercise  of  the  power, 
has  none  of  the  essential  elements  of  a  con- 
tract, and  hence  is  held  subject  to  constitution- 
al restrictions,  and  at  the  pleasure  of  the  law- 
making power. 

6.  Code,  H  1996-2000,  authorizing  county 
commissioners  to  subscribe  stock  to  a  railroad 
company  when  necessary  to  aid  in  the  "comple- 
tion of  a  railrcMd,  do  not  Include  a  railroad 
not  commenced  before  the  constitution  of  1868 
was  adopted. 

Fnrches,  3.,  and  Falrdoth,  0.  J.,  dissenting. 

Apiieal  from  superior  court,  Wilkes  coimty; 
Starbuck,  Judge. 

Action  by  the  board  of  commissioners  of 
Wilkes  county  and  another  against  Clarence 
Call,  sheriff  and  ex  officio  treasuser  of  Wilkes 
county,  and  others.  Prom  a  Judgment  re- 
fusing to  vacate  an  order  enjoining  defendant 
sheriff  from  paying  any  portion  of  the  prin- 
cipal or  Interest  of  the  bonds  in  controversy 
until  the  final  hearing,  defendants  J.  M.  Tur- 
ner and  another  appeal.    Affirmed. 

A.  O.  Avery,  for  plaintiff. 

DOUGLAS,  3.  This  is  an  action  brought 
to  test  the  validity  of  certain  bonds  Issued  by 
Wilkes  county  hi  payment  of  its  subscription 
to  the  stock  of  the  Northwestern  North  Caro- 
lina Railroad  Company.  The  suit  was 
brought  by  the  commiBsloners  of  the  count;' 
of  Wilkes  against  the  county  treasurer.  The 
defendants  Turner  and  Wellborn,  who  had 
become  the  owners  of  one  of  the  bonds  af  tei 
the  bringing  of  this  action,  by  leave  of  the 
court,  became  parties  defendant,  and  invited 
all  other  bondholders  to  come  in  and  Joh^ 
them  in  resisting  the  action. 

On  the  face  of  each  bond,  dated  October  1, 
1889,  appears  the  explicit  statement  that  "this 
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bond  la  one  of  a  series  of  one  hundred  bonds, 
of  the  denomination  of  one  thousand  dollars 
each,  Issued  by  authority  of  an  act  of  the 
general  assembly  of  North  Carolina,  ratified 
the  20th  day  of  February,  ▲.  D.  1879,  entlUed 
'An  act  to  amend  the  charter  of  the  North- 
western North  Carolina  Railroad  for  the  con- 
struction of  a  second  division  from  the  towns 
of  Winston  and  Salem  In  Forsyth  county,  up 
the  Yadkin  valley,  by  Wllkesboro,  to  Patter- 
son's Factory,  Caldwell  county,'"  etc.  The 
bond  does  not  allude  In  any  way  to  any  other 
legislative  act,  nor  does  It  profess  to  claim 
further  validity  than  that  derived  from  the 
recited  act.  It  is  admitted,  as  well  as  clearly 
shown  by  the  evidence,  that  this  act  of  Feb- 
ruary 20,  1879,  was  not  passed  In  accordance 
with  the  mandatory  provisions  of  the  con- 
stitution of  this  state,  as  construed  by  this 
court.  Inasmuch  as  upon  the  passage  of  said 
bill,  upon  its  second  reading  in  the  bouse 
of  representatives,  there  was  no  call  of  the 
ayes  and  noes,  and,  further,  that  the  vote 
upon  such  reading  was  not  recorded  In  the 
Journal  of  the  house.  Const  art  2,  |  14. 
The  amendatory  act  of  1881  is  subject  to  the 
same  objection.  In  view  of  the  recent  deci- 
sions of  this  court,  it  is  useless  to  discuss  this 
question  now,  as  the  rule  has  been  definitely 
settled  in  the  following  cases:  Union  Bank 
of  Richmond  v.  Commissioners  of  Town  of 
Oxford,  119  N.  C.  214,  25  S.  B.  966;  Commis- 
sioners V.  Snuggs,  121  N.  O.  394,  28  S.  B.  539; 
City  of  Charlotte  v.  Shepard,  120  N.  C.  411, 
27  S.  B.  109;  Id.,  122  N.  C.  602,  29  S.  B.  812; 
Rodman  v.  Town  of  Washington,  122  N.  0. 
99,  30  S.  E.  11&  Under  the  authority  of  these 
decisions,  we  are  compelled  to  hold  that  the 
entire  Issue  of  these  bonds  is  null  and  void, 
for  want  of  legislative  authority.  An  act  of 
the  legislature  passed  in  violation  of  the  con- 
stitution of  the  state,  or  in  disregard  of  its 
mandatory  provisions,  is,  to  the  extent  of 
such  repugnance,  absolutely  void;  and  all 
bonds  issued  thereunder  bear  the  brand  of 
illegality  stamped  upon  their  face  by  the 
band  of  the  law.  The  act  under  which  these 
twnds  profess  to  have  been  Issued  was  never 
legally  passed,  and  never  became  a  law.  As 
was  said  In  Norton  v.  Shelby  Co.,  118  U.  S. 
425,  6  Sup.  Ct  1121:  "An  unconstitutional 
act  is  not  a  law.  It  confers  no  rights.  It 
Imposes  no  duties.  It  afTords  no  protection. 
It  creates  no  office.  It  is,  in  legal  contem- 
plation, as  inoperative  as  though  It  had  never 
been  passed."  The  constitution  of  the  state 
Is  plenary  notice  to  the  world  of  its  organic 
law.  There  can  be  no  bona  fide  holders  of 
unconstitutional  obligations,  nor  can  ignor- 
ance of  public  statutes  and  legislative  Jour- 
nals be  deemed  otherwise  than  willful  or  neg- 
ligent. The  Journals  are  published  for  the 
information  of  the  public,  and  are  widely  dis- 
tributed and  easily  accessible,  fully  as  much 
so  as  the  public  records  of  a  county.  Surely, 
no  one  would  he  heard  to  say  that  he  was  the 
bona  fide  owner  of  a  piece  of  land  simply 
because  be  held  a  deed  therefor,  when  an  in- 


spection of  the  records  would  show  that  his 
grantor  bad  no  power  to  convey.  It  tiaa  been 
weU  said  in  U.  S.  v.  Macon  Co.,  99  U.  S.  582: 
"The  difficulty  lies  in  the  want  of  original 
power.  While  there  has  undoubtedly  been 
great  recklessness  on  the  part  of  tbe  mu- 
nicipal authorities  in  the  creation  of  bonded 
Indebtedness,  there  has  not  unf  requently  t>een 
gross  carelessness  on  the  part  of  purchasers 
when  Investing  In  such  securities.  S>very 
purchaser  of  a  municipal  bond  is  chargeable 
with  notice  of  the  statute  under  which  the 
ttond  was  issued.  If  the  statute  gives  no 
power  to  make  tbe  bond,  the  municipality  is 
not  tK>nnd." 

A  careful  distinction  should  be  drawn  be- 
tween the  want  of  power  to  issne  bonds,  and 
mere  irregularities  in  the  exercise  of  that 
power.  The  latter,  under  certain  circumstan- 
ces, may  be  cured  by  recitals,  or  eliminated 
by  estoppel;  but  a  want  of  power  goes  to 
the  very  root  of  the  transaction,  and  destroy* 
its  vitality.  A  tree  may  yet  live  though  Its 
branches  are  badly  shattered  by  tbe  storm, 
but  the  last  leaf  falls  when  the  root  ia  dead. 
This  rule  has  been  clearly  laid  down  by  the 
supreme  court  of  the  United  States  In  the 
oft-cited  case  of  Anthony  r.  Jasper  Oo.,  101 
U.  S.  693,  where  Chief  Justice  Walte  says: 
"Dealers  in  municipal  bonds  are  charged 
with  notice  of  the  laws  of  the  state  granting 
power  to  make  the  bonds  they  find  on  the 
market  This  we  have  always  held.  If  the 
power  exists  in  the  municipality,  the  bona 
flde  holder  is  protected  against  mere  Irregu- 
larities in  the  manner  of  its  execution;  but 
if  there  Is  a  want  of  power,  no  legal  liability 
can  be  created.  When  the  bonds  now  in 
question  were  put  out,  the  law  required  that, 
to  be  valid,  they  must  be  certified  to  by  the 
auditor  of  state.  In  other  words,  that  officer 
was  to  certify  them  before  their  execution 
was  complete,  so  as  to  bind  the  public  for 
their  payment.  We  had  occasion  to  consider 
in  McGarrahan  v.  Mining  Co.,  96  V.  8.  316, 
tbe  effect  of  statutory  requirements  as  to  the 
form  of  tbe  execution  of  patents  to  pass  the 
title  of  lands  out  of  the  United  States,  and 
there  say:  'Each  and  every  one  of  tbe  in- 
tegral parts  of  the  execution  is  essential  to 
the  validity  of  a  patent  They  are  of  equal 
Importance  under  the  law,  and  one  cannot  be 
dispensed  with  more  than  another.  Neither 
Is  directory,  but  all  are  mandatory.  The 
question  is  not  what,  in  the  absence  of  statu- 
tory regulations,  would  constitute  a  valid 
grant,  but  what  the  statute  requires.*  The 
same  rule  applies  here.  The  object  to  be 
accomplished  is  the  complete  execution  of  a 
valid  Instrument  such  as  the  law  authorizes 
public  officers  to  put  out,  and  bind  for  the 
payment  of  money  the  public  organization 
they  represent"  By  repeated  adjudications, 
this  has  become  the  settled  rule  of  that  court 
Police  Jury  v.  Britton,  15  Wall.  566,  570,  572; 
Claiborne  Co.  v.  Brooks,  111  U.  S.  400,  406,  4 
Sup.  Ct  489;  Northern  Bank  of  Toledo  v. 
Porter  Tp,  Trustees,  110  U.  S.  608»  618,  4 
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Sup.  Ct  254;  Cioncord  T.  Bobiitson,  121  U.  8. 
165.  167,  7  Sup.  Ct  937;  KeUey  t.  MUan,  127 
V.  S.  139,  IfiO,  8  Sup.  CL  1101;  Norton  v. 
Dyersburg,  127  U.  S.  160,  175,  8  Sup.  Ct 
1111;  Young  v.  Clarendon  Tp.,  132  U.  S.  S40, 
10  Sup.  Ct  107;  HIU  t.  Memphis,  134  IT.  B. 
198,  203,  10  Sup.  Ct  562;  MerrUI  t.  Monti- 
cello,  138  TJ.  S.  673,  686,  687,  11  Sup.  Ct  441; 
City  of  Brenliam  t.  Gterman-Amerlcan  Bank, 
144  U.  a  173,  12  Sup.  Ct  659;  Citizens'  Sav.  & 
Lkwu  Ass'n  y.  Peiry  Co.,  156  U.  S.  692,  704, 
16  Sup.  Ct  547. 

But  it  is  urged  that,  while  the  bonds  were 
expressly  Issued  under  the  act  of  1879,  there 
was,  apparently  unknown  to  both  parties  to 
the  transaction,  and  certainly  Ignored  by 
them,  an  existing  authority  to  Issue  said 
bonds,  derived  from  an  ordinance  of  the 
constitutional  convention  passed  in  1868;  and 
that  therefore,  we  should  hold  that  these 
bonds  were  unwittingly  Issued  under  that 
ordinance,  and  are  therefore  valid.  The  only 
authority  we  can  find  In  that  ordinance  in 
any  way  authorizing  the  subscription  to  the 
stock  of  the  company  or  the  lining  of  the 
bonds  is  as  follows: 

"Sec.  2.  That  the  capital  stock  of  said  com- 
pany may  be  created  by  subscriptions  on  the 
part  of  individuals,  corporations  and  counties, 
in  shares  of  one  hundred  dollars." 

"Sec.  12.  Be  It  further  ordained  that  the 
stockholders  of  said  comi>any  may  pay  the 
stock  subscribed  by  them  either  in  money, 
labor  or  material  for  constructing  said  road, 
aa  the  board  of  directors  may  determine,  and 
that  all  counties  or  towns  subscribing  stock 
to  said  company  shall  do  so  in  the  same  man- 
ner and  under  the  same  rules,  regulations 
and  restrictions  as  are  set  forth  and  pre- 
scribed in  the  act  incorporating  the  North 
Carolina  and  Atlantic  Railroad  Company,  for 
the  government  of  such  towns  and  counties 
as  are  now  allowed  to  subscribe  to  the  capi- 
tal stock  of  said  company." 

That  said  ordinance  cannot  be  relied  on  to 
support  the  validity  of  the  bonds  at  issue  Is 
apparent  for  sevM^I  reasons: 

First  We  do  not  see  that  any  authority 
whatever  is  given  or  attempted  to  be  given 
by  either  of  these  sections  to  Wilkes  county 
to  subscribe  to  the  capital  stock  of  this  com- 
pany. But  It  Is  said  that  section  12,  by  re- 
ferring to  the  charter  of  the  "North  Carolina 
and  Atlantic  Railroad  Company,"  by  which 
we  presume  Is  meant  the  Atlantic  &  North 
Carolina  Railroad  (chapter  136  of  the  Laws 
of  1852),  confers  upon  the  different  counties 
through  or  near  which  the  Northwestern 
North  Carolina  Railroad  may  run  the  same  au- 
thority to  subscribe  as  was  given  to  the  coun- 
ties tributory  to  the  former  company.  Said 
section  does  not  refer  generally  to  the  act  of 
1852,  nior  does  it  profess  to  confer  any  of  the 
powers  therein  granted.  It  simply  says  that 
those  counties  and  towns  that  do  subscribe 
"shall  do  so  in  the  same  manner  and  under 
the  same  rules,  r>!gulations  and  restrictions"  as 
are  prescribed  in  the  former  act    The  words 


"mae  restrlcUoni^'  are  peculiarly  significant 
here,  as  the  act  of  1852  (section  45)  pro- 
vides in  express  terms  that,  "if  the  said  road 
be  not  completed  within  six  years  after  the 
ratification  of  tills  act  this  charter  shall  be 
forfeited.  Therefore,  even  if  the  powers 
gn^nnted  in  the  act  of  1852  had  been  given  to 
the  Northwestern  North  Carolina  Railroad 
Company,  or  the  counties  in  its  interest  sub- 
ject to  the  "same  restrictions,"  those  powers 
would  have  expired  by  their  own  limitation 
long  before  their  attempted  exercise  23  years 
thereafter.  As  all  such  powers  must  be 
strictly  construed,  this  restrictive  provision 
must  be  held  to  be  in  the  nature  of  a  limita- 
tion, and  not  a  condition  subsequent;  that  Is, 
the  authority  given  to  the  counties  to  sub- 
scribe, if  it 'ever  existed,  expired  at  the  end 
of  six  years,  unless  already  exercised  In  such 
a  way  as  to  create  vested  rights.  But  it 
makes  no  difference  how  the  itower  was  exer- 
cised, if  there  was  no  power.  Section  12  of 
the  ordinance  of  1868  does  not  refer  to  sec- 
tion 33  of  the  act  of  1852,  which  confers  the 
power,  but  is  evidently  limited  by  its  very 
terms  to  sections  34-36,  which  prescribe  the 
manner  in  which  that  power  must  be  exer- 
cised by  the  counties  ot  towns  to  which  it 
may  have  been  granted.  It  would  have  been 
very  easy  for  the  convention  to  have  given 
the  same  authority  g^ianted  in  section  33, 
either  in  express  terms  or  by  reference  to 
said  section;  but  it  has  not  done  so,  and  we 
cannot  do  so  by  Judicial  CMistruction. 

There  is  no  principle  better  settled  than 
that  all  charters  granting  special  privileges  or 
powers  must  be  not  only  strictly  construed, 
but  must  be  construed  most  strongly  against 
the  grantee.  This  rule,  with  the  reasons 
therefor,  has  been  so  clearly  stated  by  Chief 
Justice  Pearson  in  Railroad  Ca  v.  Reid,  64 
N.  C.  156,  158,  that  we  can  do  no  better  than 
to  quote  his  language,  as  follows:  "It  is 
equally  well  settled  that  contracts  made  by 
the  state  with  individuals,  in  granting  char- 
ters, are  not  to  be  construed  by  the  same 
rules  as  contracts  between- individuals.  In 
the  latter  case,  the  rule  of  the  common  law, 
which  is  the  same  as  common  sense,  is, 
'Words  are  to  be  taken  in  the  strongest  sense 
against  the  party  using  them,'  on  the  idea 
that  self-interest  Induces  a  man  to  select 
words  most  favorable  tor  himself.  It  is  oth- 
erwise where  the  state  is  a  party;  for  it  is 
known  that  in  obtaining  charters,  although 
the  sovereign  is  presumed  to  use  the  words, 
in  point  of  fact  the  bills  are  drafted  by  indi- 
viduals seeking  to  procure  the  grant  and 
that  the  'promoters,'  as  they  are  styled  in 
England,  or  the  'lobby  members,'  as  they  are 
styled  on  this  side  of  the  Atlantic,  have  the 
charters  or  acts  of  incorporation  drafted  to 
suit  their  own  purposes;  and  a  matter  of 
this  kind,  instead  of  being  In  its  strict  sense 
a  contract  is  more  like  the  act  of  an  indul- 
gent head  of  the  family  dispensing  favors 
to  its  different  members,  and  yielding  to  im- 
portunity.    So,  the  courts,  to  save  the  old 
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gentleman  from  being  stripped  of  the  very 
means  of  existence  by  sharp  practice,  hare 
been  forced  to  reverse  the  mie  of  construc- 
tion, and  to  adopt  the  meaning  most  favor- 
able to  the  grantor."  The  same  rule  Is  laid 
down  In  Pennsylvania  R.  Co.  ▼.  Canal  Oom'rs, 
21  Pa.  St  9,  22,  where  Chief  Justice  Jere- 
miah S.  Black  says  for  the  conrt:  "It  may 
be  that  the  privilege  which  the  relators  claim 
might  arise  by  implication  ont  of  their  char- 
ter ot  some  other  of  the  acts  cited  by  their 
counsel,  if  we  were  at  liberty  to  give  to  them 
the  broad  construction  which  we  sometimes 
apply  to  other  laws  of  a  different  character. 
But  corporate  powers  can  never  be  created  by 
implication  nor  extended  by  construction.  No 
privilege  is  granted  unless  it  be  expressed  in 
plain  and  unequivocal  words,  testifying  the 
intention  of  the  legislature  In  a  manner  too 
plain  to  be  misunderstood.  When  the  state 
means  to  dothe  a  corporate  body  with  a  por- 
tion of  her  own  sovereignty,  and  to  disarm 
herself  to  that  extent  of  the  powers  which 
belong  to  her,  it  Is  so  easy  to  say  so  that 
we  will  never  believe  It  to  be  meant  when  It 
is  not  said;  and  words  of  equivocal  import 
are  so  easily  Inserted  by  mistake  or  fraud 
that  every  consideration  of  Justice  and  policy 
requires  that  they  should  be  treated  as  nuga>- 
tory  when  they  do  find  their  way  Into  the 
enactments  of  the  ieg^Islature.  In  the  con- 
Htructlon  of  a  charter,  to  be  In  doubt  Is  to  be 
resolved;  and  every  resolution  which  springs 
from  doubt  Is  against  the  corporation.  This 
Is  the  rule  sustained  by  all  the  courts  In  this 
country  and  in  England.  No  other  has  ever 
received  the  sanction  of  any  authority  to 
which  we  owe  much  deference.  This  court 
has  asserted  It  times  without  number.  We 
have  ruled  five  or  six  Important  cases  upon 
It  within  the  last  year.  We  seem  not  to  have 
made  much  impression  on  the  professional 
mind,  and  we  are  probably  making  as  little 
now.  But,  when  respectable  counsel  call  up- 
on us  hereafter  (as  they  doubtless  will)  to  en- 
large corporate  powers  by  construction,  we 
can  only  repeat  again  and  again  that  our 
duty  Imperatively  forbids  It  The  privileges 
of  the  Pennsylvania  Railroad  Company  may 
be  too  rigidly  restricted.  If  the  usefulness 
of  the  company  would  be  increased  by  ex- 
tending them,  let  the  legislature  see  to  it 
But  let  It  be  remembered  that  nothing  but 
plain  English  words  will  do  It"  It  should 
be  borne  In  mind  that  there  Is  no  pretense  of 
authority  for  the  issue  of  these  bonds  outside 
of  the  charter  of  the  Northwestern  North 
Carolina  Railroad  Company  and  its  amend- 
ments. It  has  been  the  actor  as  well  as  the 
beneficiary  throughout  and  therefore  the  acts 
under  consideration  come  peculiarly  within 
the  rule  of  strict  construction  laid  down  by 
the  two  great  chief  Justices  from  whom  we 
have  quoted. 

We  have  not  overlooked  the  fact  that  In 
Belo  V.  Commissioners,  76  N.  C.  489,  this  court 
strongly  Intimates  that  section  12  of  the  char- 
ier did  confer  the  authority  given  In  section 


8S  of  the  act  of  1852;  but  It  does  so  Inci- 
dentally, and  with  little  dtscuMdoB,  becauae  It 
was  not  denied  In  the  pleadings,  Thla  was 
not  the  determining  point  In  the  case,  whldi 
turned  chiefly  upon  the  re<dtals  In  the  bonds 
and  the  ratifying  act  of  1868.  This  Is  dearly 
shown  hi  the  opinion  Itself,  which  devotes 
four  pages  to  the  discussion  of  equitable  es- 
toppel arising  on  the  redtals,  and  about  half 
a  page  to  the  possible  binding  ^ect  of  the 
ordinance,  winding  up  with  the  significant 
sentence  on  page  497  that  "aa  the  case  is  pre- 
sented to  us,  that  question  does  not  arlae,  and 
we  do  not  decide  It"  It  evidently  did  not 
receive  careful  Investigation,  as  It  apparently 
did  not  arise  on  the  pleadings.  The  court 
stated  that  "the  principle  of  equitable  estop- 
pel is  a  most  Important  dement  in  the  trans- 
action," and  that  the  redtals  In  the  bonds 
(which  were  essentially  different  from  those 
now  before  us)  constituted  an  estoppd  in 
pais  upon  the  county  of  Forsyth.  Can  it  be 
questioned  that  estoppels  must  be  mutoal, 
and  that  he  who  rdles  upon  the  redtals  in 
the  bond  to 'estop  another  must  himself  be 
bound  by  them?  If  this  Is  so,  it  ends  the  case 
at  bar,  as  all  the  redtals  point  to  the  imcon- 
stitutional  act  of  1879. 

The  case  of  Hill  v.  Commlsslonera,  67  N.  & 
367,  considering  simply  the  power  of  the  leg- 
islature to  authorize  tiie  Issue  of  bands,  has 
no  bearing  upon  the  present  case.  The  For- 
syth county  bonds  redted  that  they  were 
"authorized  by  an  (Mdinance  of  1888,  by  as 
order  of  the  court  of  pleas  and  quarter  ses- 
sions of  Forsyth  county,  at  June  term,  1868, 
and  re-enacted  and  ratified  and  confirmed  by 
an  act  of  the  general  assembly  ratified  the 
11th  of  August,  1868."  The  cases  are  deariy 
distinguishable.  Another  Important  point  of 
difference  Is  that  the  Forsyth  county  bonds 
were  voted  and  subscribed  within  a  few 
months  after  the  passage  of  the  ordinance, 
before  whatever  power  it  may  have  given,  if 
any,  had  expired  by  its  own  limitation.  It 
Is  evident  that  the  legislature  as  well  as  the 
railroad  company  Itself  thought  that  the  au- 
thority given  In  the  ordinance  was  not  suffi- 
cient as  In  both  cases  additional  legislation 
was  sought  and  obtained,  but  with  this  es- 
sential difference:  In  the  case  at  bar,  the 
amendatory  act  having  been  passed  In  vio- 
lation of  mandatory  provisions  of  the  consti- 
tution, in  legal  contemplation,  was  never  pass- 
ed. As  It  has  no  legal  exlstelnce,  we  have 
no  authority  to  construe  it  but  simply  to  ob- 
literate It  In  Jarrolt  ▼.  Moberly,  103  T7.  S. 
S80, 588,  the  court  In  discussing  a  similar  case, 
says:  "Fiirther  legislation  was  needed.  Sucb 
was  the  evident  opinion  of  the  legislature  of 
the  state,  for  by  an  additional  act  passed  on 
the  29th  March,  1872,  the  authority  w^  given 
In  terms."  And  on  page  586  it  says:  "A  con- 
stitutional provision  should  not  be  construed 
so  as  to  defeat  its  evident  purpose,  but  rather 
so  as  to  give  it  effective  operation,  and  sup- 
press the  mischief  at  which  it  was  aimed." 

Secondly.  The  bonds  on  their  face  profess 
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tn  have  been  lasaed  under  an  entiiely  differ- 
ent statute.  The  principle  laid  down  by  the 
federal  authorities,  and  practically  of  univers- 
al acceptance,  la  that  estoppels  rest  upon  the 
recitals  In  the  bond.  The  rule  U  generally 
dted  as  laid  down  In  Town  of  Coloma  ▼. 
Elaves,  92  TT.  S.  484,  as  follows:  "When  leg- 
islative authority  has  been  given  to  a  munici- 
pality, or  to  its  officers,  to  subscribe  to  the' 
stock  of  a  railroad  company,  and  to  Issue  mu- 
nicipal bonds  In  payment,  but  only  on  some 
precedent  condition,  such  aa  a  popular  vote 
favoring  the  subscription,  and  where  It  may 
be  gathered  from  the  legislative  enactment 
that  the  officers  of  the  municipality  were  in- 
vested with  power  to  decide  whether  the  con- 
dition precedent  has  been  complied  with,  their 
recital  that  it  has  been,  made  In  the  bonds  Is- 
sued by  them,  and  held  by  a  bona  fide  pur- 
chaser, is  conclusive  of  the  fact,  and  binding 
upon  the  municipality;  for  the  recital  is  Itself 
a  decision  of  the  fact  by  the  appointed  tri- 
bunal." Buchanan  v.  Litchfield,  102  V.  S. 
278;  Northern  Bank  of  Toledo  v.  Porter  Tp. 
Trustees,  110  U.  S.  608,  616,  4  Snp.  Ct  254. 

In  the  case  at  bar  the  bonds  recite  that  they 
were  Issued  under  the  act  of  1879;  and  as  all 
estoppels  of  this  nature,  to  be  operative,  must 
be  mutual,  are  not  the  bondholders  them- 
selves estopped  from  setting  up  any  facts  to 
the  contrary?  These  recitals  point  out  the 
very  act  under  which  tlie  power  is  claimed, 
and  It  was  the  duty  of  all  persons  claiming 
thereunder  to  see  that  the  act  met  the  con- 
stitutional requirements.  Certainly,  the  es- 
toppel can  never  go  further  than  the  recital 
Itself.  It  cannot  operate  upon  any  other  act, 
nor  as  to  the  validity  of  any  act  In  Ollson 
V.  Town  of  Dayton,  123  U.  S.  69,  8  Sup.  Ct. 
66,  it  was  held  that  "as  it  appears  on  the  face 
of  the  bonds  sued  on  In  this  action  that  they 
were  issued  under  the  special  act  of  Febru- 
ary 18,  1857,  which  was  held  void  in  Post  v. 
Supervisors,  105  U.  S.  667,  and  not  under  the 
general  law  of  March  6,  1867,  the  Judgment 
dismissing  the  action  is  affirmed."  As  was 
said  in  Daviess  Co.  t.  Huldekoper,  98  U.  S. 
98,  100:  "There  mnst,  Indeed,  be  power, 
which,  if  formally  and  duly  exercised,  will 
bind  the  county  or  town.  No  bona  fldes  can 
dispense  with  this,  and  no  recital  can  excuse 
It:"  In  Dixon  Co.  v.  Field,  111  U.  S.  83,  92, 
4  Sup.  Ct  316,  319,  it  was  held  that  the  es- 
toppel arising  from  recitals,  in  the  face  of  the 
bonds,  never  extended  to  or  covered  matters 
of  law,  and  could  arise  only  "upon  matters  of 
fact  which  the  corporate  officers  had  authori- 
ty to  determine  and  to  certify." 

Thirdly.  That  ordinance  did  not  create  a 
contract  between  the  railroad  company  and 
the  county  of  Wilkes.  The  only  contract  that 
baa  ever  existed  between  them  was  the  con- 
tract of  1888,  whlcL  was  subject  to  all  the 
constitutional  provisions  then  existing.  The 
mere  authority  given  In  the  charter  of  a  rail- 
road company  to  receive  subscriptions  from 
municipal  corporations,  where  no  considera- 
tion is  given,  and  no  attempted  exercise  of  the 


power,  liaa  none  of  the  essential  elements  of 
a  contract  and  la  held  at  the  pleasure  of  the 
lawmaking  power.  Much  more  so  is  it  sub- 
ject to  constitutional  restrictions.  Town  of 
Concord  v.  Portsmouth  Sav.  Bank,  92  U.  S. 
625,  630;  Concord  v.  Robinson,  121  U.  S.  166, 
169,  7  Sup.  Ct  937;  Citizens'  Say.  &  Loan  Ass'n 
V.  Perry  Co.,  166  U.  S.  692,  697,  16  Sup.  Ot 
547.  Town  of  Concord  v.  Portsmouth  Sav. 
Bank,  supra,  was  overruled  In  Fairfield  v. 
Gallatin  Co.,  100  U.  S.  47,  only  in  so  far  as  it 
applied  to  the  constitution  of  Illinois,  and  for 
the  only  reason  that  the  supreme  court  of  the 
United  States  deemed  It  proper.  In  the  con- 
struction of  a  state  constitution,  to  follow 
the  state  decisions,  Instead  of  their  own  view 
of  the  law.  The  general  principle  remains 
unchanged,  and  meeta  our  approval. 

The  ratification  of  the  constitution  on  the 
24th  day  of  April,  1868,  when  it  went  into 
effect  for  all  domestic  purposes,  annulled  all 
special  powers  remaining  unexecuted,  and  not 
granted  in  strict  accordance  with  its  require- 
ments. Article  2,  {  14,  U  as  follows:  "No 
law  shall  be  passed  to  raise  money  on  the 
credit  of  the  state  or  to  ^edge  the  faith  ot 
the  state,  directly  or  indirectly,  for  the  pay- 
ment of  any  debt  or  to  Impose  any  tax  upon 
the  people  of  the  state,  or  to  allow  the  coun- 
ties, cities  or  towns  to  do  ao,  nnless  the  bill 
for  the  purpose  shall  have  been  read  three 
several  time  In  each  house  of  the  general 
assembly,  and  passed  three  several  readings, 
which  readlngrs  shall  have  been  on  three  dif- 
ferent days,  and  agreed  to  by  each  house  re- 
spectively, and  tmless  the  yeas  and  nays  on 
the  second  and  third  reading  of  the  bill  shall 
have  been  entered  on  tlie  Journal."  Article 
7,  i  7,  is  as  follows:  "No  county,  city,  town 
or  other  municipal  corporation  shall  contract 
any  debt  pledge  Its  faith,  or  loan  Its  credit 
nor  6hall  any  tax  be  levied,  or  collected  by 
any  officers  of  the  same,  except  for  the  neces- 
sary expenses  thereof,  unless  by  a  vote  of  a 
majority  of  the  qualified  voters  therein."  The 
Intention  of  the  constitution  Is  obvloua 
Profiting  by  the  sad  experience  of  other 
states,  it  Intended  to  restrict  the  granting  of 
public  aid,  and  to  hold  to  the  strictest  ac- 
countability every  member  of  the  legislature 
who  assisted  In  such  grant  by  forcing  blm 
to  twice  record  his  vote  on  the  Journal,  where 
it  would  be  open  to  public  inspection.  It 
further  Intended  that  every  such  grant  should 
be  the  deliberate  and  intelligent  act  of  the 
legislature  Itself,  as  well  as  of  the  community 
affected  thereby.  It  is  onr  dnty  to  give  to 
these  salutary  provisions  that  Just  construc- 
tion, required  alike  by  the  rules  of  law  and 
of  common  sense,  that  will  effectuate,  and 
not  destroy,  their  beneficial  purpose. 

This  view,  we  think,  is  sustained  by  th« 
uniform  decision  of  the  supreme  court  of  the 
United  States,  the  only  tribunal  before  which 
this  decision  can  ever  lawfully  come  for  re- 
view. In  Wadsworth  v.  Supervisors,  102  U. 
S.  534,  637  (citing  and  reaffirming  Aspinwail 
r.  Commissioners,  22  How.  364),  the  court 
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says:  "We  held  In  that  case  tiiat  the  popu- 
lar vote  did  not  Itself  create  a  vested  right 
in  the  railroad  company  to  the  bonds,  and 
that  a  subscription  was  necessary  to  create 
a  contract  binding  the  county  to  issue  bonds 
in  payment  of  the  stock,  and  binding  the 
company  to  receive  stoclc  for  the  bonds.  'Un* 
til  the  subscription  is  made,'  said  Mr.  Jnstice 
Nelson,  speaking  for  the  whole  court,  'the 
contract  is  unexecuted  and  obligatory  on  nel- 
Iher  party.'  Hence  the  new  state  constitu- 
tion was  held  to  govern  the  case,  and  from 
the  time  of  its  adoption  to  have  withdrawn 
from  the  county  commissioners  all  authority 
to  make  subscriptions  to  the  stock  of  Incor- 
porated companies  except  In  the  manner  and 
under  the  circumstances  prescribed  in  that 
instrument"  In  Norton  r.  Commissioners, 
129  U.  S.  479,  490,  9  Sup.  Ct  322,  326,  CThlef 
Justice  Fuller,  speaking  for  the  entire  court, 
says:  "Theae  cases  [referring  to  Town  of 
Concord  v.  Portsmouth  Sav.  Bank,  92  tJ.  S. 
625;  Falconer  v.  Railroad  Co.,  fl9  N.  Y.  491; 
Railroad  Co.  v.  Falconer,  103  U.  B.  821;  Wads- 
worth  ▼.  Supervisors,  102  U.  S.  534;  and 
Asplnwall  v.  Commissioners,  22  How.  364] 
sufficiently  Illustrate  the  distinction  between 
the  operation  of  a  constitutional  limitation 
upon  the  power  of  the  legislature  and  a  con- 
stitutional Inhibition  upon  the  municipality 
itself.  In  the  former  case  past  legislative 
action  is  not  necessarily  effective,  while  In 
the  latter  It  is  annulled.  Of  course,  if  an 
entirely  new  organic  law  Is  adopted,  provi- 
sion In  the  schedule  or  some  other  part  of 
the  Instrument  must  be  made  for  keeping  In 
force  all  laws  not  inconsistent  therewith,  and 
this  was  furnished  In  this  Instance  by  the 
first  section  of  article  11;  but  such  a  provi- 
sion does  not  perpetuate  any  previous  law 
enabling  a  municipality  to  do  that  which  It 
is  subsequently  forbidden  to  do  by  the  con- 
stitution. The  Inhibition  being  self-execut- 
ing, and  operating  directly  on  the  municipal- 
ity, and  not  In  Itself  enabling  the  latter  to 
proceed  in  accordance  with  the  rule  pre- 
scribed, further  legislation  is  necessary  be- 
fore the  municipality  can  act."  In  the  late 
case  of  Galveston,  H.  &  S.  A.  Ry.  Co.  v.  State 
of  Texas,  170  U.  S.  226,  18  Sup.  Ct  603,  it 
is  held  that  "a  clause  in  a  charter  of  a  rail- 
road company  granting  It  power  to  consoli- 
date with  or  become  the  owner  of  other  rail- 
roads is  not  such  a  vested  right  that  cannot 
be  rendered  Inoperative  by  subsequent  legis- 
lation passed  before  the  company  avails  It- 
self of  the  power  thus  granted."  It.  is  use- 
less to  cite  the  cases  themselves  cited  in  the 
cases  referred  to  herein. 

It  la  further  urged  on  the  part  of  the  de- 
fendants and  those  whom  they  represent  that 
the  Issuing  of  these  bonds  was  authorized  by 
sections  1996  to  2000  of  the  Code.  This  ques- 
tion was  definitely  settled  in  Commissioners 
V.  Snuggs,  121  X.  C.  394,  400,  401,  28  8.  B. 
839,  and  we  see  no  reason  to  reverse  our  rul- 
ing, nor  do  we  find  any  facts  taking  this 
case  from  Its  operation.     We  can  add  nothing 


on  this  point  to  what  was  therein  so  fully 
and  ably  said  in  the  opinion  of  the  court  ex- 
cept to  say  that,  If  the  construction  con- 
tended for  by  the  defendants  must  l>e  placed 
upon  those  sections,  then  they  are  In  direct 
violation  of  the  letter  and  spirit  of  the  con- 
stitution, inasmuch  as  they  practically  annul 
one  of  Its  essential  provisions.  If  the  word 
"uncompleted"  can  refer  to  any  road  not  yet 
begun,  and  the  word  "Interest"  apply  to  a 
mere  friendly  feeling  or  supposed  advantage 
to  be  derived  from  the  general  buHdlDg  up 
of  the  country,  then  the  several  counties  may 
go  on  forever  subscribing  unlimited  amounts 
to  any  railroad  in  esse  or  In  f  uturo  that  may 
be  located  within  the  range  of  their  knowl- 
edge. Such  a  construction  would  simply  nul- 
lify the  constitution,  by  making  ita  explicit 
restrictions  vain  and  worthless.  It  cannot 
be  adopted  by  us;  but,  If  we  were  forced  to 
adopt  It,  we  would  be  equally  forced  to  de- 
clare those  sections  null  and  void.  If  they 
mean  that,  they  have  no  place  upon  the  stat- 
ute books.  While  the  legislature  may,  in  in- 
dividual cases,  grant  to  specific  counties  the 
necessary  authority  in  accordance  with  the 
provisions  of  the  constitution  and  subject  to 
its  restrictions,  it  cannot  by  a  sweeping  act 
of  unlimited  application,  utterly  destroy  Its 
operation.  If  the  legislature  or  the  railroad 
company  or  the  county  had  placed  any  such 
construction  on  those  sections,  additional  leg- 
islation would  have  been  deemed  useless, 
and  the  recitals  In  the  bonds  would  ha.Te 
been  different.  It  Is  true  that  this  road  had 
been  begun,  and  was  In  one  sense  uncomplet- 
ed, when  the  subscription  was  made;  but  It 
was  not  begun  when  the  constitution  was 
ratified,  and  the  county  at  that  lime  bad  no 
pecuniary  interest  in  It,  nac  any  Interest  cmi- 
templated  by  the  statute.  It  Is  not  necessary 
for  us  to  consider  the  fact  that  the  first  sec- 
tion of  the  road  had  been  completed  to  Win- 
ston, beyond  which  all  idea  of  extension 
seems  for  years  to  have  been  abandoned. 
The  act  of  1881  has  no  reference  to  the  bonds 
In  question,  and  is  subject  to  the  same  objec- 
tions as  the  act  of  1879,  which  we  have  been 
discussing. 

We  have  given  this  case  the  most  thorough 
Investlgratlon  and  careful  consideration  on 
account  of  the  Important  principles  and  the 
large  amount  involved.  We  deeply  deplore 
the  fact  that  many  parties  must  suffer,  who 
are  In  morals.  If  not  in  law.  Innocent  holders 
of  the  bonds;  but  their  loss  comes  from  their 
misplaced  confidence  in  those  from  whom 
they  received  the  bonds,  and  the  negligence 
of  the  corporation  to  which  the  power  was 
professedly  given  and  the  bonds  were  issued. 
The  only  authority  for  their  issue  Is  found  in 
a  railroad  charter,  and  we  cannot  undertake 
to  validate  defective  or  unconstitutional  leg- 
islation by  Judicial  construction.  The  sog 
gestion  of  repudiation,  so  strongly  urged  here 
and  elsewhere,  has  no  weight  with  us.  The 
so-called  "repudiation"  of  an  unconstitution- 
al obligation  Is  a  contradiction  In  terms,  and 
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Its  assertion  amoimta  simply  to  a  moral  and 
legal  absurdity. 

It  has  been  said  that  the  asual  difference 
between  heterodoxy  and  orthodoxy  Is  the 
difference  between  your  doxy  and  my  doxy, 
and  that  In  financial  ethics  the  same  distinc- 
tion exists  between  stealing  and  financiering. 
This  distinction  we  cannot  indorse.  It  Is 
Just  as  wrong  to  wring  from  an  unwilling 
and  perhaps  a  suffering  debtor  an  unjust 
debt  as  it  is  to  deprive  a  creditor  of  a  Just 
debt  We  will  try  to  do  neither,  but  will 
hew  to  the  line.  The  strictly  moral  aspect 
of  the  case  is  not  before  us,  but  It  is  possible 
that  the  plaintiffs,  representing  an  honest,  in- 
dustrious, and  Intelligent  people,  may  have 
reasons  for  their  action  as  strong  in  morals 
as  in  law.  Enough  appears  to  indicate,  what 
Is  common  knowledge,  that  the  stock  for 
which  these  bonds  were  issued  has  been 
swept  away  In  the  maelstrom  of  corporate 
reorganization.  It  may  be  that  the  plain- 
tiffs, deprived  of  every  vestige  of  considera- 
tion by  the  decree  of  a  court  of  equity,  may 
not  feel  any  moral  obligation  beyond  the 
strict  letter  of  the  law.  They  may  see  no 
difference  between  repudiation  and  reorgani- 
zation when  both  accomplish  the  same  result, 
to  retain  the  benefit  and  shift  the  burden. 

In  Lewis  T.  Pima  C!o.,  16S  U.  S.  54,  58,  IB 
Sup.  Ot  22,  it  was  held  that  bonds  issued  un- 
der an  act  of  the  legislature  of  the  territory 
of  Arizona,  which  was  in  violation  of  the  Re- 
vised Statutes  of  the  United  States,  were  void, 
and  "created  no  obligation  against  the  county 
which  a  court  of  law  can  enforce."  In  the 
carefully  considered  case  of  City  of  Brenham 
V.  German-American  Bank,  144  U.  S.  173,  182, 
188,  12  Sup.  Ct  663,  665,  the  court  says:  "It 
is  easy  for  the  legislature  to  confer  upon  a 
municipality,  when  It  is  constitutional  to  do 
so,  the  power  to  issue  negotiable  bonds;  and, 
nnder  the  weU-settled  rule  that  any  doubt  as 
to  the  existence  of  such  power  ought  to  be 
determined  against  its  existence.  It  ought  not 
to  be  held  to  exist  in  the  present  case.  •  •  • 
As  there  was  no  authority  to  issue  the  bonds, 
even  a  bona  fide  holder  of  them  cannot  have 
a  right  to  recover  upon  them  or  their  coupons," 
—citing  Marsh  v.  Pulton  Co.,  10  "Wall.  676; 
East  Oakland  Tp.  v.  Skinner,  94  U.  S.  255; 
Buchanan  v.  Lltehfleld,  102  U.  S.  278;  Hayes 
V.  Holly  Springs,  114  V.  S.  120,  5  Sup.  Ct 
785;  Daviess  Co.  v.  Dickinson,  117  U.  8.  657,  6 
Sup.  Ct  887;  Hopper  v.  Town  of  Covington, 
118  U.  S.  148,  151,  6  Sup.  Ct  1025;  Merrill  v. 
MonticeUo,  138  U.  S.  673,  681,  682,  11  Sup.  Ct 
441. 

It  has  been  suggested  that  the  defense  in  this 
case  has  been  only  colorable,  as  but  one  of  the 
bonds  was  represented.  Under  the  circum- 
stances, we  think,  that  was  sufficient  An 
elaborate  answer,  evidently  prepared  by  able 
counsel,  has  been  filed,  presenting  every  rea 
sonable  defense;  and,  while  no  argument  was 
made  before  us  for  the  defendante,  every 
phase  of  the  case  has  been  carefully  examined 
by  OS  in  the  five  months  during  which  we 


have  held  It  under  advisement.  The  plaintiffs 
had  no  means  of  knowing  who  held  the  bonds. 
as  they  are  payable  to  bearer,  and  pass  from 
hand  to  hand  without  Indorsement  or  registra- 
tion. The  bondholders  themselves  could  have 
become  parties  at  any  stage  of  the  proceed- 
ings, and  would  have  been  gladly  beard  by  us; 
but  the  mere  fact  that  they  deliberately  re- 
frained from  any  participation  in  the  defense 
when  they  had  every  opportunity  of  doing  so 
should  not  deprive  the  plaintiffs  of  all  power 
to  protect  the  rights  of  the  people  they  repre- 
sent In  a  court  of  competent  Jurisdiction,  where 
alone  this  action  could  be  brought  by  them. 
The  current  of  authority  from  other  states 
sustains  the  conclusions  we  have  reached  in 
this  case;  but  owing  to  the  large  number  of 
cases,  we  have  thought  It  best  to  dte  only  from 
our  own  decisions  and  those  of  the  supreme 
court  of  the  United  States.  For  the  reasons 
stated  in  this  opinion,  the  Judgment  of  the 
court  below  Is  affirmed.    Affirmed. 

FURCHES,  3.  (dissenting).  On  the  9th  of 
March,  1868,  the  constitutional  convention  of 
North  Carolina  passed  an  ordinance  chartering 
and  authorizing  the  formation  of  a  corpora* 
tion,  to  be  known  as  the  "Northwestern  North 
Carolina  Railroad  Company."  Under  this 
charter  said  company  was  formed  and  organ- 
ized; and  on  the  25tb  of  March,  1868,  the 
county  of  Forsyth  subscribed  $100,000  to  said 
corporation,  which  subscription  was  held  to 
be  valid  in  Hill  v.  Commissioners,  67  N.  0. 
367.  In  payment  of  this  subscription,  the 
county  of  Forsyth  issued  coupon  bonds  to  the 
amount  of  |100,000,  and  they  were  held  to  be 
valid  against  the  county  in  Belo  v.  Commis- 
sioners, 76  N.  C.  489,  and  the  work  of  con- 
structing said  road  between  Greensboro,  in 
the  county  of  Guilford,  and  Winston,  In  the 
county  ot  Forsyth,  was  commenced.  This 
part  of  the  road  was  completed  and  put  Into 
operation  within  the  next  few  years,  and 
has  continued  to  be  run  and  operated  ever 
since.  This  charter  made  Winston  a  point  to 
which  the  road  should  run,  west  of  ite  starting 
point  on  the  North  Carolina  Railroad.  E^om 
this  point  (Winston)  It  was  authorized  to  build 
branch  roads,  but  none  were  built  until  1887, 
when  the  company  proposed  to  build  a  branch 
of  its  road  from  Winston  to  or  near  Wilkes- 
lx>ro,  in  Wilkes  county,  provided  Wilkes  coun- 
ty would  make  a  subscription  of  $100,000  to 
the  capital  stock  of  said  company.  This  prop- 
osition to  subscribe  $100,000  to  the  capital 
stock  was  submitted  to  the  qualified  voters  of 
said  county,  by  the  commissioners  thereof; 
the  vote  taken;  a  majority  of  the  whole  quali- 
fied voters  of  said  county  voted  for  the  sub- 
scription. 11i6  subscription  was  made,  and 
the  road  built  to  Wilkesboro,  in  compliance 
with  the  agreement  of  the  railroad  company; 
and  the  bonds  now  asked  to  be  declared  in- 
valid were  issued  by  the  county,  deliver^  to 
the  railroad  company,  and  the  Interest  thereon 
regularly  paid  until  the  commencement  of  this 
action.    All  these  facts  are  shown  by  the  rec- 
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ord,  and  an  admitted  to  be  trne.  But  tban 
having  been  a  cbaaxe  in  the  personnel  of  the 
board  of  commissIonerB  since  said  bonds  were 
issued,  and  since  said  road  was  built,  this  new 
tK>ard  is  seeking  in  this  acUon  to  iepudla,te  the 
action  of  the  former  board. 

I  understand  the  court  to  rest  tti  opinion  on 
two  grounds,— the  want  of  power  in  the  com- 
missioners to  submit  the  proposition  to  the 
voters,  and  to  issue  the  bonds;  and  the  doc- 
trine of  estoppeL  If  there  Is  error  hi  these 
positions,  I  shall  contend  that  the  conclusion 
to  which  the  court  has  arrived  is  erroneous, 
and  should  be  reversed.  I  admit  that,  U  the 
commissioners  had  no  legislative  authority  to 
submit  the  proposition  of  subscription  to  the 
voters  of  Wilkes,  these  bonds  are  void,  and 
the  Judgment  of  the  court  Is  correct  But  I 
propose  to  show  that  they  had' this  authority, 
and  that  the  bonds  are  valid. 

The  charter  (the  ordinance  of  the  conven- 
tion) in  express  terms  makes  the  charta  of 
the  Atlantic  &  North  Carolina  Railroad  Com- 
pany a  part  of  the  charter  of  the  Northwestern 
North  Carolina  Railroad  Company,  so  far  as  it 
relates  to  the  subscription  of  counties  to  the 
capital  stock  of  the  company.  This  t)eing  so, 
the  charter  of  the  Atlantic  &  North  Carolina 
Railroad  Company  Is  to  be  read  and  consider- 
ed as  a  part  of  the  charter  of  the  Northwestern 
North  Carolina  Railroad  Company.  Range 
Oo.  V.  Carver,  U8  N.  a  828,  24  Su  H.  352; 
Commissioners  v,  Higginbotham,  17  Kan.  62. 
It  is  like  an  Instrument  referring  to  another  in- 
strument (Flaum  V.  Wallace,  103  N.  C.  296, 
d  S.  B.  567),  or  where  the  complaint  in  one 
action  refers  to  the  complaint  in  another  ac- 
tion for  data  (Alexander  v.  Norwood,  118  N. 
C.  381,  24  S.  E.  119);  they  are  to  be  read  and 
considered  together  as  one  instrument.  I  have 
shown  that  the  subscription  made  to  this  com- 
pany (the  Northwestern  North  Carolina  Rail- 
■  road  Company)  by  the  county  of  Forsyth,  un- 
der the  charter  as  originally  passed,  has  lieen 
sustained,  and  held  to  be  valid  by  this  court  in 
Hill  V.  Commissioners,  supra.  This  decision 
established  the  powei^the  authority— to  sub- 
mit the  proposition  of  subscription  to  the  vot- 
ers of  the  county,  and  to  issue  bonds.  But 
the  validity  of  the  bonds  issued  on  this  sub- 
scription of  Forsyth  was  again  put  directly  In 
issue  in  the  case  of  Belo  v.  Commissioners,  In 
a  mandamus  proceeding,  to  compel  their  pay- 
ment, and  their  legality  was  again  sustained 
by  this  court  Belo  v.  Commissioners,  76  N. 
C.  489.  This  case,  also,  as  I  contend,  estab- 
lished the  authority  to  submit  the  question  to 
the  voters,  and  to  issue  these  bonds.  It  is 
true  that  the  submission  of  this  question  in 
Forsyth  was  made  by  the  Justices  of  the  peace, 
acting  as  a  county  court;  and  It  is  true  that 
the  charter  provides  that  the  question  should 
be  submitted  by  them.  But  this  charter  was 
passed,  and  this  submission  was  made,  and 
bonds  Issued,  before  the  adoption  of  the  consti- 
tution of  1868,  which  did  not  go  hito  effect  un- 
til the  24th  of  April  of  that  year.  By  this 
constitution  and  subsequent  legislation,   the 


eonnty  court  waa  abolished,  and  tbe  count; 
commissioners  succeeded  to  their  powers  in 
this  matter,  and  in  all  such  cases.  It  la  so 
held  by  this  court  In  Belo  v.  Commissionen, 
supra,  and  it  ia  expressly  so  provided  by  the 
legislature.  Code,  i  1997.  Therefore,  while 
the  submission  of  the  question  in  WUkea  wa& 
by  the  commissioners,  they  were  the  succes- 
sors of  the  Justices  and  the  county  court,  fully 
and  clearly  authorised  to  make  the  snbmlssioc 
and  the  subscription  and  to  Issue  the  bonds. 

But  it  Is  contended  by  the  court  that,  if  the 
charter  authorized  this  subscription  and  the 
issue  of  the  bonds  now  sought  to  be  repudiat- 
ed. It  was  passed  before  the  constitTitlon  of 
1868  went  Into  effect,  and  that  it  was  there- 
by repealed.  To  support  this  position,  Aspin 
wall  T.  Commissioners,  22  How.  364,  and  Lewii 
T.  Pima  Co.,  155  U.  S.  64,  15  Sup.  Ct  22.  are 
dted  by  the  court  Neither  of  these  cases,  in 
my  opinion,  sustains  the  position  for  which 
they  are  cited.  The  first  case  dted  (22  How.) 
ia  Intended  to  raise  the  question  of  violating  a 
contract  under  the  constitution  of  the  United 
States,  and  nothing  more.  The  submission  in 
that  case  was  made,  and  the  vote  thereon  was 
had,  in  1849;  but  the  subscription  to  the  capi- 
tal stock  was  not  made,  and  the  bonds  were 
not  issued,  until  1852.  In  the  meantime  the 
constitution  of  the  state  (Indiana)  had  been 
amended  so  aa  to  prohibit  any  county  in  the 
state  from  issuing  such  bonds.  But  Daviess 
county  proceeded  to  issue  the  bonds  under  said 
submission  and  vote,  and  to  put  them  on  the 
market,  but  afterwards  refused  to  pay  them; 
and  the  plaintiff,  being  the  holder  of  a  part  of 
these  bonds,  undertook  to  enforce  their  pay- 
ment There  was  no  question  made  in  that 
case  bnt  what  the  constitution  tiad  inhibited 
their  Issue.  But  the  plaintiff  claimed  that  the 
submission  and  the  vote  thereon,  which  were 
before  the  amended  constitution,  amounted  to 
a  contract;  and  that  the  new  constltntlon. 
which  prohibited  the  county  from  Issuing  the 
bonds,  was  an  impairment  of  the  obligation 
of  this  contract,  and  therefore  In  violation  of 
the  constitution  of  the  United  States.  No  such 
question  as  this  arises  in  this  caae.  There 
ia  no  pretense  that  these  bonds  are  protected 
by  any  provision  of  the  constltntlon  of  the 
United  States. 

But  it  is  denied  by  the  defendants  that  the 
constitution  of  1868  repealed  the  charter  of 
this  road,  or  that  it  prohibited  Wilkes  county 
from  making  this  subscription  or  from  Issuing 
these  bonds,  aa  I  expect  to  show.  The  case 
of  Lewis  V.  Pima  Co.  arose  out  of  the  legisla- 
tion of  Arizona  territory.  The  legislature  of 
this  territory  passed  an  act  authmizlng  Pima 
county  to  Issue  bonds  for  the  construction  of  a 
railroad.  This  being  a  territorial  government 
it  had  no  legislative  powers  except  those 
granted  by  congress.  And  it  was  held  in  that 
case  that  congress  had  not  only  failed  to  grant 
such  legislative  power,  but  had  In  express 
terms  prohibited  its  exercise,  and  the  bonds 
were  held  to  be  void.  I  fail  to  see  the  argu- 
ment to  be  drawn  from  this  case  against  th«> 
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validity  of  the  bonda  under  consideration.  Ac 
baa  been  stated,  the  charter  of  the  North- 
western North  Carolina  Ballroad  was  passed 
before  the  adoption  of  the  constitution  of  1868, 
which  took  effect  on  the  22d  of  April  of  that 
year.  But  the  legislature  passed  an  act,  rati- 
fied on  the  11th  of  August,  1888,  as  foUows: 
"Section  1.  The  general  assembly  of  North 
Carolina  do  enact,  that  an  ordinance  entitled 
'An  ordinance  to  Incorporate  the  Northwestern 
North  Carolina  Ballroad  Company,'  ratified 
the  9th  day  of  March,  A.  D.  1868,  be  and  the 
same  Is  hereby  're-enacted,  ratified  and  con- 
firmed." If  there  had  been  a  repeal  of  this 
charter  by  the  constitution,  which  I  contend 
there  had  not  been.  It  seems  to  have  been  ex- 
pressly re-enacted  In  August,  1868.  It  has  not 
escaped  my  attention  that  there  is  in  the 
printed  record  an  agreement  as  to  what  acta 
are  to  be  considered  by  the  court  In  deciding 
this  case,  and'  the  act  of  1868  is  not  one  of 
those  named.  This  agreement  Is  signed  by 
the  counsel  for  plaintiffs,  and  by  counsel  for 
Mr.  Turner  and  Mr.  Wellborn,  but  it  la  not 
signed  by  any  one  for  the  defendant  Call. 
But,  if  It  had  been  signed  by  Call,  I  would 
have  to  disregard  It  Parties  may  agree  upon 
facts,  that  I  would  feel  bound  by,  but  I  cannot 
feel  bound  by  an  agreement  as  to  what  is  the 
law.  I  refer  to  this  act  of  1868  for  the  pur- 
pose of  meeting  an  argument  in  the  opinion 
of  the  court,  and  not  for  the  reason  that  I 
consider  it  necessary  to  sustain  the  position  I 
have  taken,  as  to  the  authority  of  the  com- 
missioners of  Wilkes  county  to  submit  this 
question  to  the  voters,  and  to  subscribe  the 
stock,  and  to  issue  the  bonds.  The  charter 
provides  for  submitting  the  question  to  a  vote 
of  the  people  in  almost.  If  not,  the  language 
of  the  constitution  of  1868,  with  the  single  ex- 
ception that  It  shall  be  sufficient  if  a  majority 
of  the  qualified  voters  "voting  thereon  shall 
be  in  favor  of  the  subscription."  To  this  ex- 
tent, and  no  further,  did  the  constitution  of 
1868  coufllct  with  the  provisions  of  this  char- 
ter; and  this  was  cured  by  section  1997  of 
the  Code,  which  was  admitted  to  have  been 
passed  as  the  constitution  requires,  and  which 
provides  that  It  shall  take  a  majority  of  the 
qualified  voters  of  the  county  to  authorize  the 
subscription,  as  was  done  In  this  case.  Sup- 
pose that  section  1997  of  the  Code  had  been 
passed  by  the  legislature,  as  an  amendment  to 
this  charter,  with  all  the  formalities  and  re- 
quirements of  the  constitution;  would  It  be 
contended  that  the  submission  was  without 
legislative  authority,  and  that  these  bonds 
were  void?  And,  if  not,  why  Is  It  that  a  gen- 
eral law,  applying  to  all  cases  of  submission, 
has  not  the  same  effect? 

The  next  ground  upon  which  the  court 
rests  Its  opinion  is  that  of  estoppel.  This 
ground  of  alleged  invalidity  to  the  bonda 
arises  In  this  way:  The  legislature,  at  its 
February  session  (1879),  attempted  to  pass, 
and  did  pasa,  an  act  providing  for  the  exten- 
sion of  the  Northwestern  North  Carolina 
Railroad,  from  Winaton  to  Wllkesboro,  for 


the  subscription  of  counties  to  Its  capital 
stock,  and  the  Issues  of  bonds.  But  It  Is 
claimed  by  the  plaintiff,  and  such  appears  to 
be  the  fact  that  this  act  did  not  receive  the. 
three  several  readings,  on  three  several  days, 
with  a  call  of  the  yeas  and  noes,  as  provided 
by  the  constitution,  and,  for  that  reason,  that 
the  said  act  is  void,  under  Union  Bauk  of  Rich- 
mond V.  Commissioners  of  Town  of  Oxford,  119 
N.  C.  214,  2S  S.  E.  966,  and  Commissioners 
V.  Snuggs,  121  N.  C.  400,  28  S.  E.  639.  But 
the  commissioners,  when  they  Issued  these 
bonds,  did  not  know  that  this  act  was  un- 
constitutional and  void,  and  they  recited  in 
the  bonds  that  they  were  Issued  under  the 
act  of  1879.  This  act  does  not  purport  to  be 
an  original  act,  but  it  is  stated  hi  the  act  It- 
aelf  that  it  la  an  amendment  to  the  ordinance 
of  the  convention  chartering  said  road.  So 
that  any  one  seeing  these  bonds  would  be  led 
by  the  statements  therein  to  know  that  they 
depended  upon  authority  derived  from  the 
original  charter;  that  is,  the  ordinance  of  the 
convention  of  1868.  And  it  la  claimed  in  the 
opinion  of  the  court  that  this  recital  in  the 
bonds,  put  there  by  the  plaintiffs,  estops  the 
holders  and  those  representing  them  from 
showing  any  other  authority  in  the  commis- 
sioners, except  the  act  of  the  20th  of  Febru- 
ary, 1879,  and  that,  that  act  being  void  for  the 
reasons  heretofore  stated,  the  commissioners 
had  no  power  to  issue  the  bonds.  I  admit 
that  this  act  la  a  nullity,  and  cannot  benefit 
the  bondholders;  and  as  It  is  void,  and  can 
do  them  no  good,  it  can  do  them  no  harm. 
The  court  therefore,  upon  this  recital  in  the 
bonds  that  they  were  Issued  under  the  act  of 
February  20,  1879,  again  rests  Its  Judgment 
upon  the  doctrine  of  estoppel,  and  holds  that 
the  bondholders  and  the  defendants  in  this 
action  are  estopped  to  show  that  the  commis- 
sioners had  any  other  authority  except  the 
said  act  of  1870.  With  the  greatest  respect 
and  deference  to  the  opinion  of  the  court  it 
seems  to  me  that  the  doctrine  of  estoppel  is 
not  only  misapplied,  but  that  its  use  and 
purpose  are  misconceived  in  this  application 
by  the  court  Estoppels  are  as  to  facts,  and 
not  of  law.  In  such  transactions  as  this, 
they  are  made  to  apply  to  a  party  stating  the 
facts,  and  not  to  the  party  to  whom  they  are 
stated.  This  seems  to  me  to  be  elementary 
learning.  But  see  Bigelow,  Estop,  pp.  4-7, 
aud  356,  and  note  1:  "It  is  not  the  deed  of 
the  defendant  but  of  Isham  [the  grantor] 
only,  by  whom  alone  it  Is  executed;  and, 
not  being  the  deed  of  the  defendant  It  can- 
not as  a  deed,  estop  him  from  denying  that 
the  grantor  had  title."  And  the  same  prin- 
ciple is  held  in  the  case  of  Northern  Bank 
of  Toledo  V,  Porter  Tp.  Trustees,  110  U.  S. 
608,  4  Sup.  Ct  25i,  near  the  end  of  the  opin- 
ion (cited  by  the  court).  In  that  case  the 
bondholder  was  trying  to  estop  the  maker  by 
holding  him  to  the  statements  In  the  bond; 
and  the  court  saya  that  the  maker  la  estopped 
by  the  recital  of  such  facts  as  it  was  sup- 
posed to  have  special  knowledge  of,— such  as 
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that  there  had  been  a  ■ubmlssion  to  a  vote, 
and  that  a  majority  of  the  qualified  roters 
voted  for  the  bonds.  But  It  was  held  that  the 
defendant  (the  maker)  was  not  estopped  to 
show  the  law,— to  show  that  the  township 
had  no  legal  authority  to  make  the  aubscrip- 
tlon  and  to  Issue  the  bonds.  If  the  maker  of 
the  bonds  was  not  estopped  by  the  recitals 
In  the  bond  from  showing  the  want  of  legal 
authority  to  make  the  bonds,  what  rule  of 
law  or  Justice  Is  there  to  estop  the  defendants 
In  this  case  from  showing  that  the  commis- 
sioners of  Wilkes  county  bad  the  power^Iegal 
authority— to  issue  these  bonds?  It  is  said  In 
the  opinion  of  the  court  that  "estoppels  are 
mutual,"  and,  as  the  plalntlfT  would  be  estop- 
ped by  the  recitals,  that  the  defendant  must 
be.  This  rule  obtains  in  many  Instances,  but 
I  deny  Its  application  in  this  case,  as  I  have 
shown  above,  from  Blgelow  on  Estoppel  and 
from  Northern  Bank  of  Toledo  v.  Porter  Tp. 
Trustees.  But,  were  I  to  admit  the  rule  to  be 
that,  where  one  party  is  estopped,  the  othei 
party  is  also,  what  would  be  the  result  of  the 
reasoning  of  the  court,  when  I  have  shown 
that  the  maker  would  not  be  estopped  to 
show  the  want  of  power? 

The  court,  in  its  opinion,  says  that  certain 
positions  were  strenuously  Insisted  on  by  the 
defendants.  I  think  this  must  be  a  mistake, 
a*  the  case  was  not  argued  before  us,  either 
by  brief  or  by  oral  argument,  on  behalf  of 
the  defendants.  Mr.  Turner  and  Mr.  Well- 
born, by  leave  of  court,  made  themselves  par- 
ties defendant  after  the  action  was  brought, 
but  they  have  given  the  case  no  further  at- 
tention. Why  they  did  this  I  do  not  Icnow. 
The  case  appears  to  be  a  controversy  so  far 
as  parties  are  concerned,  for  there  are  plain- 
tiffs and  there  are  defendants.  But,  as  to  the 
conduct  of  the  case  before  this  court  is  con- 
cerned. It  has  been  unilateral.  The  opinion 
of  the  court  speaks  of  the  reorganization  of 
the  railroad  company,  thereby  defrauding 
some  one  out  of  his  stock.  The  record  fur- 
nishes no  evidence  of  any  reorganization  of 
the  railroad  company.  It  Is  stated  in  the 
opinion  of  the  court  that  the  supreme  court 
of  the  United  States  is  the  only  court  author- 
ized to  review  this  opinion.  I  agree  with  the 
court  in  this  expression  of  opinion,  but  I  have 
no  idea  that  It  will  ever  be  reviewed  by  that 
court,  as  the  case  is  decided  In  favor  of  plain- 
tiffs, and  the  defendants  have  not  taken  In- 
terest enough  In  it  to  be  represented  by 
counsel,  and  it  Is  not  likely  they  will  appeal. 
It  is  said  that  the  talk  of  repudiation  has  had 
no  effect  on  the  court,  and  I  have  no  Idea  that 
It  has;  and  I  hope  that  my  aversion  to  re- 
pudiation has  had  no  influence  on  me  In  com- 
ing to  the  conclusions  I  have  reached.  My 
opinion  is  that  the  bonds  are  valid,  and  that 
their  payment  should  be  enforced  by  the 
courts. 

FAIRCLOTH,  a  J.  I  concur  In  the  dis- 
senting opinion. 


(12Z  N.  C.  23f) 

KELLY  T.  MANESS  et  nz. 

(Supreme  Court  of  North  Carolina.    Not.  15k 

1898.) 

Girr — DsLivKBT. 

L  Though  a  father  tell  his  daughter  that,  if 

she  will  take  a  calf  and  raise  it,  she  may  hare 

it,   there   is   no  delivery   to   support   the  gift. 

where  it  remains  and  to  fed  and  postured  witli 

the   other   stock   of  the   father   till   after  hi* 

death. 

2.  It  Is  sufficient  to  constitute  a  deliTei? 
where  a  father  buys  l>edroom  furniture,  puts  K 
in  his  daughter's  room,  and  always  afterwards 
speaks  of  it  aa  hers. 

Appeal  from  superior  court,  Moore  county; 
Allen,  Judge. 

Action  of  claim  and  delivery  by  E.  H.  Kelly, 
guardian  of  Lucy  Grimm,  a  lunatic,  against 
Thomas  Maness  and  wife.  Judgment  for 
plaintiff.    Defendants  appeal.    Reversed. 

W.  G.  Douglass,  for  appellants.  Black  A 
Adams,  for  appellee. 

FTJROHES,  J.  This  action  is  for  the  pos 
session  of  certain  articles  of  personal  prop- 
erty. The  plaintiff  claims  them  as  the  prop- 
erty of  his  ward,  Lucy  Grimm,  widow  of 
Lewis  Grimm,  who  was  and  is  now  a  lunatic. 
The  defendant  claims  that  her  father,  Lewis 
Grimm,  who  was  the  husband  of  Lucy 
Orlmm,  during  his  lifetime  gave  them  to  her. 
The  plaintiff  claims  that  this  was  the  prop- 
erty of  Lewis  Grimm  at  the  time  of  bis  death, 
except  the  sewing  machine,  which  the  plain- 
tiff says  belonged  to  Lucy  before  her  mar- 
riage with  Lewis.  The  other  property  claim- 
ed by  plaintiff,  except  the  sewing  machine, 
was  laid  off  and  assigned  to  the  widow,  Lucy, 
as  a  part  of  her  year's  support.  Tbe  court 
left  it  to  the  Jury  to  say  from  the  evidence 
whether  the  sewing  machine  belonged  to 
Lucy  or  not,  and  there  Is  no  exception  to  bis 
honor's  charge  as  to  this.  There  was  evi- 
dence tending  to  show  that  Lewis  had  given 
the  other  property  to  the  defendant  Maggie, 
who  is  his  daughter;  that  he  had  told  Maggie 
that,  if  she  would  take  the  calf  and  raise  it 
she  might  have  it;  that  he  had  after  this  said 
be  had  given  It  to  Maggie,  and  that  he  would 
not  take  It  from  her.  But  the  evidence  was 
that  the  calf  remained  with  the  other  stock 
of  Lewis,  was  fed  and  pastured  with  them 
until  it  was  grown,  and  had  remained  there 
until  after  the  death  of  Lewis,  and  was  laid 
off  to  the  widow  as  a  part  of  her  year's  sup- 
port The  other  articles  were  bedroom  furni- 
ture bought  by  Lewis,  put  In  the  bedchamber 
of  Maggie,  which  he  said  be  had  fitted  up  for 
her,  and  frequently  spoke  of  it  as  Maggie's; 
that  he  bought  It  and  gave  It  to  her.  As  we 
see  no  evidence  of  a  delivery  as  to  the  cow. 
we  would  not  disturb  the  verdict  and  Judg- 
ment as  to  her,  nor  as  to  the  sewing  machine, 
if  there  was  no  error  as  to  the  other  pwp- 
erty,- the  bedroom  furniture.  But  we  s."»id 
In  Newman  v.  Bost,  122  N.  C.  524,  29  S.  E. 
848,  that  two  things  are  necessary  to  consti- 
tute a  gift,— the  Intention  to  give,  and  a  d» 
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livery,  actual  or  constructlTe,— and  these  are 
facta  to  be  found  by  the  Jury,  where  there  la 
evidence  tending  to  establish  them,  and  that 
where  the  donor  In  that  case  bought  a  set  of 
bedroom  furniture,  put  It  In  plaintiff's  room, 
and  always  after  that  sjKilce  of  it  as  hers, 
this  was  sufficient  evidence  of  a  delivery  to, 
sustain  a  finding  by  the  Jury  that  It  was  her 
property.  Under  the  authority  of  this  case, 
we  are  of  the  opinion  that  the  question  as  to 
the  title  to  this  property,  under  proper  In- 
structionA  as  to  what  it  takes  to  constitute  a 
gift,  should  have  been  submitted  to  the  jury, 
and  that  it  was  error  for  the  court  to  Instruct 
the  jury  "that.  If  they  believed  the  evidence, 
they  should  find  this  issue  In  favor  of  the 
plaintiff."  For  this  error  there  must  be  a 
new  trIaL 

(US  N.  C.  SU) 

WOOTBN  V.  WOOTBN. 
(Supreme  Conrt  of  North  Carolina.    Nov.  18, 
1898.) 
HrSBANO  AKB   Wiva— Administbatioh. 
Under  Code,  f  1479,  provldina  'if  the  hus- 
band shall  die  after  his  wife,  bat  before  admin- 
istering, his     •     •     •     administrator     •     •     • 
shall  receive  the  personal  property  of  the  said 
wife,  as  part  of  the  estate  of  the  husband,  sub- 
feet  as  aforesaid"  0.  e.  to  her  debts),  he  hav- 
ing died  after  her,  liefore  administration  on  her 
estate,  there  can  be  no  administration  on  It, 
except  Uirough  his  administrator. 
Furches  and  Douglas,  JJ.,  dissenting. 

Appeal  from  superior  court,  Greene  county; 
Adams,  Judge. 

Action  by  A.  S.  Wooten,  administrator  of 
Julia  L.  Wooten,  against  Simeon  Wooten. 
Judgment  for  defendant  Plaintiff  appeals. 
Affirmed. 

€leo.  M.  Lindsay,  for  appellant  Swift  Qal- 
lowsy  aad  J.  B.  Batchelmr,  tat  aH>ellee. 

CLARK,  J.  The  Code  (section  1479)  pro- 
vides: "If  the  husband  shall  die  after  hla 
wife,  but  before  administering,  his  executor 
or  administrator  or  assignee  shall  receive  the 
personal  property  of  the  said  wife,  as  part 
of  the  estate  of  the  husband,  subject  as  afore- 
said" (L  e.  to  her  debts).  This  changed  the 
rule  of  the  common  law,  which  was  that 
the  personalty  of  the  wife  did  not  go  to  the 
husband  when  he  died  without  having  re- 
duced It  to  possession  by  administration. 
And  further,  in  conformity  to  this  change,  It 
devolves  the  right  of  administering  upon  the 
wife's  estate  upon  the  executor  or  adminis- 
trator of  the  husband,  ex  officio.  The  ob- 
ject was  evidently  to  save  the  cost  and  ex- 
Itense  of  two  administrations  and  two  sets  of 
commissions,  by  maUng  the  cestui  que  trust 
(the  husband's  representative)  ex  officio  the 
representative  of  the  wife.  If  there  was  an 
executor  or  administrator  of  the  husband, 
an  appointment  of  an  administrator  of  the 
wife,  who  had  predeceaaed  him,  would  be  a 
nullity,  because  not  authorized  by  law.  If 
there  Is  a  creditor  of  the  wife,  when  there 
is  default  In  taking  out  letters  of  adminis- 


tration upon  the  husband's  estate  his  rem- 
edy Is  not  (as  here  attempted)  by  taking  out 
administration  upon  the  wife's  estate,  but  to 
apply  for  administration  upon  the  husband's 
estate;  and  then,  as  the  law  provides,  he 
"shall  receive  the  wife's  personalty,"  and  ap- 
ply It  to  her  debts.  As  In  this  case,  It  seems, 
there  was  no  creditor  of  the  wife  (who  died. 
Indeed,  eight  years  before  her  husband),  the 
proceeding  was  probably  taken  by  some  cred- 
itor of  the  insolvent  husband,  with  the  view 
of  applying  to  his  debts  the  property  of  the 
wife,  which,  having  become  his,  was  liable  to 
such  application.  Bat,  hi  any  event,  whether 
the  plaintiff  was  creditor  of  the  wife  or  of 
the  husband,  his  remedy,  under  this  statute, 
was  to  take  out  administration  upon  the  hus- 
band's estate.  The  court  below  properly 
held  that  there  is  no  authority  to  appoint  an 
administrator  upon  the  estate  of  a  wife  who 
dies  before  her  husband,  and,  such  appoint- 
ment being  void,  dismissed  the  action.  Af- 
firmed. 

FURCaiES,  J.  (dissenting).  JuUa  U  Woot- 
en, plaintiff's  Intestate,  was  the  wife  of  W. 
L  Wooten,  and  W.  L  Wooten  was  the  Intes- 
tate of  the  defendant  The  plaintiff's  intes- 
tate died  In  1888,  and  the  defendant's  in- 
testate died  in  1896.  In  1896,  but  after  the 
death  of  W.  I.  Wooten,  the  husband,  the 
plaintiff  was  appointed  and  qualified  as  the 
administrator  of  Julia  L.  Wooten,  the  wife. 
On  the  3d  day  of  December,  1887,  the  defend- 
ant Simeon  Wooten,  made  and  executed  his 
promissory  note  to  Julia  L.  Wooten,  plain- 
tiff's intestate,  for  ^500,  with  Interest  at  the 
rate  of  8  per  cent  On  the  25th  day  of  July, 
1896,  and  after  the  plaintiff  had  been  appoint- 
ed administrator  of  his  Intestate,  Julia,  he 
commenced  this  action  against  the  defend- 
ant to  recover  the  money  due  on  said  note. 
The  defendant  answered,  admitting  the  exe- 
cution of  the  note,  but  alleghig,  among  oth- 
er things,  that  while  the  note  was  given  to 
the  wife.  It  was  for  the  benefit  of  the  hus- 
band, who  was  Insolvent  to  the  amount  of 
$30,000,  $20,000  of  which  was  due  the  defend- 
ant; that  said  note  had  been  paid;  and  that 
the  administration  of  plaintiff  and  this  ac- 
tion are  for  the  purpose  of  delaying  the  set- 
tlement of  the  estate  of  W.  I.  Wooten,  thi 
husband.  This  answer  was  filed  at  August 
term,  1806,  and  at  February  term,  1897,  the 
defendant  (having  then  qualified  as  the  ad- 
ministrator of  W.  L  Wooten,  the  husband), 
by  leave  of  court  filed  another  answer,  in 
which  he  claimed  that  as  such  administrator 
he  was  the  owner  of  said  note,  and  entitled 
to  the  possession  of  the  same,  and  asked  that 
the  plaintiff's  action  be  dismissed.  The  Judge 
so  held,  and  dismissed  the  plaintiff's  action, 
and  taxed  the  plaintiff  and  bis  bondsman 
with  the  costs  of  action.  This  is  a  short- 
handed  way  of  getting  shut  of  jwying  a  debt 
and  hupoBlng  a  bill  of  costs  on  a  plaintiff 
who  had  a  right  of  action  when  the  action 
was  commenced.    1  do  not  think  It  can  be 


Digitized  by 


Google 


4i)2 


81  SOUTHEASTBRN  BSPOBTBB. 


(N.O 


done  in  this  way.  At  common  law  the  hus- 
band had  the  tight  to  administer  upon  the  es- 
tate ot  hlB  deceased  wife.  And,  as  there  was 
no  provision  for  distribution,  be  was  entitled 
to  hold  all  that  remained  after  paying  debts 
and  costs  and  charges  of  administration. 
Williams,  Ez'rs,  'SST.  And,  by  the  law  of 
this  state,  If  the  husband  does  not  admisr 
Ister,  but  another  does,  the  husband  Is  enti- 
tled to  all  over  paying  debts  and  cost  of 
administration.  Hosklns  t.  Miller,  18  N.  C. 
360.  If  the  husband  dies  after  the  wife,  but 
before  administration,  the  next  of  kin  of  the 
wife  are  entitled  to  have  administration  on 
her  estate.  But  such  administrator  will  have 
to  account  to  the  personal  representative  of 
the  husband  for  bis  administration  on  the 
wife's  estate  (Whltble  v.  Fraizer,  2  N.  O.  276; 
Weeks  v.  Weeks,  40  N.  0.  120);  thus  show- 
ing that  the  personal  estate  of  an  intestate 
deceased  person  only  passed  from  such  estate 
by  the  means  and  the  Intervention  of  a  per- 
sonal representative.  For,  If  It  had  passed  to 
the  husband  by  the  death  of  the  wife,  she 
would  have  had  no  estate  to  administer. 
This  seems  to  be  admitted  to  have  been  the 
law  until  1871.  Section  1479  of  the  Code. 
And,  while  this  section  does  modify  the  law 
to  some  extent,  this  modification  does  not 
affect  the  law  as  applied  to  this  case.  It 
does  not  change,  or  profess  to  change,  the 
rights  of  the  husband.  He  can  only  become 
the  owner  by  and  through  an  administration, 
either  by  himself  or  some  one  else.  And,  as 
he  died  before  there  was  an  administration, 
be  never  was  the  owner  of  this  note.  It  Is 
clear,  then,  that  it  was  not  his  at  the  time 
of  his  death,  and  is  no  part  of  his  estate. 
There  Is  no  change  or  modification  of  blil 
rights  by  this  statute,  so  long  as  he  Is  living. 
And  as  we  have  seen,  upon  his  death  the  next 
of  kin  of  the  wife  are  entitled  to  adminis- 
tration. Whltbie  v.  Fraizer  and  Weeks  v. 
Weeks,  supra.  This  is  still  law,  unless  it 
has  been  changed  by  section  1478  of  the 
Code.  The  first  paragraph  of  this  section  is 
an  affirmation  of  the  common  law,  as  I  have 
stated  it.  The  other  paragraph  of  said  sec- 
tion is  as  follows:  "If  the  husband  shall  die 
after  his  wife  but  before  administering,  his 
executor  or  administrator  or  assignee  shall 
receive  the  personal  property  of  the  said 
wife,  as  a  part  of  the  estate  of  the  husband, 
subject  as  aforesaid,  and  except  as  herein 
provided."  This  paragraph  still  treats  the 
wife's  property  as  belonging  to  her  estate,— 
that  "his  executor  or  administrator  shall  re- 
ceive the  personal  property  of  the  said  wife, 
as  a  part  of  the  estate  of  the  husband";  still 
treating  it  as  the  wife's  property,  until  the 
administration  upon  the  husband's  estate. 
The  plaintiff  having  the  right  to  administer, 
and  the  note  belonging  to  his  Intestate's  es- 
tate when  he  administered,  he  had  the  right, 
and  it  was  his  duty,  to  bring  this  action,  as 
he  did,  upon  defendant's  refusing  to  pay  the 
<ame.  So  the  question  comes  down  to  this: 
Can  the  defendant,  by  such  legerdemain  as 


this  appears  to  be,  free  himself  from  the  d» 
mands  of  the  law,  and  impose  a  bill  of  cosu 
on  the  plaintiff,  who  was  In  the  rightful  dis- 
charge of  his  duty?  The  law  will  not  allow 
such  juggling  as  this.  It  will  not  allow  a 
defendant  to  set  up  a  counterclaim  or  to 
plead  a  set-off  against  a  plaintiff's  demand, 
unless  he  was  the  owner  of  it  before  suit 
was  brought  Will  It  allow  such  a  defense  in 
this  case?  It  was  said  that  the  object  of 
this  statute  was  to  prevent  the  necessity  of 
two  administrations,  and  I  think  this  is  so. 
But  it  has  not  prevented  two  in  this  case, 
and  the  second  administration  Is  brought 
about  by  the  defendant,  and,  as  it  seems  to 
me,  to  prevent  having  to  pay  this  debt,  as  he 
did  not  administer  on  the  husband's  estate 
until  long  after  this  action  was  brought  and 
after  he  had  answered,  denying  that  he  owed 
the  debt;  and  then  he  administered  on  an 
estate  that  be  says  Is  insolvent  to  the  amonnt 
of  $30,000,  and  It  does  not  appear  that  there 
are  any  assets  except  this  note.  The  defend- 
ant says  in  his  first  answer  that  the  note  was 
given  for  the  benefit  of  the  bosbaad,  as  he 
was  insolvent  and  In  fact  it  was  his  note. 
This  Is  a  very  singular  statement  for  him 
to  make,  when  he  alleges  that  the  Insolvent 
husband  was  owing  him  $20,000.  If  this  be 
true,  why  did  the  defendant  give  the  note 
for  $500,  to  bear  interest  at  the  rate  of  8  per 
cent  till  paid?  It  is  said  by  the  court  that 
it  appears  that  the  wife  owed  no  debts.  This 
may  be  so,  but  there  is  nothing  in  the  rec- 
ord that  shows  it  to  be  so.  It  is  also  said 
by  the  court  that  I'  there  were  creditors  of 
the  wife,  they  should  have  administered  on 
this  insolvent  estate  of  the  husband,  to  get 
their  debts.  This  would  be  a  great  hardship, 
and  I  do  not  believe  the  law  makes  any  sncb 
reqnirement  of  them.  My  opinion  Is  that  U 
the  defendant  had  administered  on  the  estate 
of  the  husband  before  the  plaintiff  admin- 
istered on  the  estate  of  th«  wife,  he  would 
have  been  entitled  to  receive  this  note,  as  he 
would  have  been  the  administrator  of  the 
wife,  by  force  of  the  statute.  The  note  be- 
longed to  her  estate  until  there  was  an  ad- 
ministration. Bnt  when  there  was  an  ad- 
ministration on  her  estate  the  title  to  tiie 
property  (the  note)  passed  to  her  administra- 
tor, and  he  alone  had  the  right  to  collect  the 
same.  Williams,  Bx'rs,  •700,  •722.  In  my 
opinion,  there  was  error  in  the  Judgment  ap- 
pealed from. 


DOUGLAS.  J. 
opinion. 


I  concur  In  the  dissenting 


(1J»  N.  C.  S8S) 

DAVIS  V.  BOYDEN  «t  aL 

(Supreme  Court  of  North  Carolina.     Nov.  22. 

1888.) 

TaUMS  — ASSIOHMESTS  POR  CHBDITORS  —  IdMrTA 

TICKS. 

Where  an  express  trust  created  by  an  as- 
sitntnient  for  benefit  of  creditors.  Is  still  sub- 
sisting and  unexecnted,  limitatioaa  are  not  a 
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bar  to  a  eredltoi'a  claim  which  waa  not  barred 
St  the  time  ot  the  ajBsignment. 

Appeal  from  superior  court,  Bowan  coun- 
ty;  Allen,  Judge. 

Action  by  O.  D.  Davis,  administrator  of  Bl 
H.  M.  SummerlU,  against  John  !>.  Boyden 
and  another,  on  a  note.  From  a  judgment 
for  defendants,  plaintiff  appeals.     Modified. 

Kerr  Cralge  and  L.  H.  Clement,  for  appel- 
lant   li.  S.  Oreiman,  for  appellees. 

FAIROLOTH,  O.  J.  John  L.  Boyden,  with 
sureties,  executed  bis  note,  not  under  seal, 
to  the  plaintiff's  intestate  in  1884;  and  the 
last  payment  was  on  May  8,  1891,  and  this 
action  was  commenced  November  8,  1895. 
On  January  25,  1892,  the  said  John  L.  Boy- 
den  made  an  assignment  for  the  benefit  of 
creditors,  Including  the  plaintiff's  claim;  and 
tbe  defendant  Henderson  Is  now  the  trustee, 
and  has  taken  no  steps  to  close  bis  trust 
The  defendant  Boyden  pleaded  the  statute 
of  limitations,  the  trustee  not  filing  or  rely- 
ing on  such  plea.  The  effect  of  the  statute 
pleaded  Is  the  only  question.  The  plea  la 
a  bar  to  the  plaintiff's  action,  and  protects 
tbe  defendant  Boyden.  It  Is  urged  that,  aa 
the  principal  debtor  la  discharged  by  the 
statute,  therefore  the  plaintiff  cannot  recov- 
er of  the  trustee.  Tbat  la  a  mistake.  The 
assignment  established  an  express  trust  In 
favor  of  the  creditors,  and,  aa  the  trust  has 
not  been  closed,  that  relation  still  exists. 
It  la  very  well  settled  that  the  statute  will 
not  bar  tbe  cestui  que  trust  pending  that  re- 
lation. It  is  only  where  the  fiduciary  char- 
acter of  the  trustee  has  ceased,  as  by  re- 
pudiating the  creditor's  rights,  or  by  claim- 
ing the  absolute  ownership,  or  by  refusing 
to  account  for  the  property,  tbat  the  statute 
wlU  operate;  that  la,  when  the  trustee  as- 
sumes an  adversary  character  towards  the 
beneficial  owners.  Patterson  v.  Lilly,  90  N. 
C.  87;  Aug.  Llm.  H  176,  468,  approved  In 
numerous  other  cases.  No  reason  appears 
why  the  trust  is  not  dosed,  nor  why  no 
order  waa  made  declaring  the  rights  of  the 
plaintiff  against  the  trustee.  The  plaintiff 
la  entitled  to  have  the  trust  closed,  and  to 
a  Judgment  against  the  trustee  for  his  pro- 
portion of  the  trust  fund.  Remanded  for 
proceedings  according  to  this  opinion. 


033  N.  C.  2ff7) 

CASHION  T.  WESTERN  UNION  TBL.  CO. 

(Supreme  Court  of  North  Carolina.     Nov.  22, 
1898.) 

Tblsosam— Delat  in  Dblivbrt— Da  aobs— If  sir 
TAb  Anguish. 

1.  Substantial  damages  may  be  recovered  fof 
mental  anguish,  IrreBpective  of  physical  Injury, 
caused  by  negligently  delaying  delivery  of  tele- 
gram. 

2.  Mental  anguish  entailed  by  the  nonarrival 
of  a  brother-in-law,  in  consequence  of  negligent 
delivery  of  a  telesram  announcing  the  death  of 
the  sender's  husband,  must  be  affirmatively 
proven  in  order  to  recover;  it  la  not  presumed. 


as  In  caae  of  •  hoaband  or  wife  or  near  blood 
kindred. 

Api)eal  from  auperior  court,  Iredell  county; 
Mclver,  Judge. 

Action  by  Anna  Cashlon  against  the  West- 
em  Union  Telegraph  Company.  There  was 
a  Judgment  for  plaintiff,  and  defendant  ap- 
pealed.   Reversed. 

Jones  &  Tlllett,  for  appellant  J.  F.  Gam- 
ble and  L.  C  Caldwell,  for  appellee. 

DOUOLAS,  J.  This  la  an  action  brought 
to  recover  damages  for  mental  anguish  suf- 
fered by  the  plaintiff  from  the  neglect  of  the 
defendant  to  promptiy  deliver  a  telegram. 
The  facts  material  to  Its  present  determina- 
tion are  few.  On  the  17tb  day  of  August 
1897,  the  husband  of  the  plaintiff  was  killed 
while  at  work  In  Morganton,  N.  0.,  leaving 
the  plaintiff  and  an  Infant  child.  Having  no 
relations  In  the  town,  which  was  the  resi- 
dence neither  ot  her  own  nor  of  her  hus- 
band's family,  she  caused  the  following  tele- 
gram to  be  sent  to  J.  W.  Mock,  her  brother- 
in-law,  who  had  been  living  with  her  In  Mor- 
ganton, but  was  then  visiting  his  relatives  in 
Davidson,  N.  C:  "Morganton,  N.  C,  Aug.  17, 
1897.  J.  W.  Mock,  Davidson:  Come  at  once. 
Mr.  Cashlon  la  dead.  Killed  at  work.  John 
Payne."  Thla  telegram  was  received  at  the 
office  of  tbe  defendant  company  at  Davidson 
at  5  o'clock  the  same  evening,  but  was  not 
delivered  until  the  following  morning.  Mock 
testifies  that.  If  the  telegram  had  been 
promptiy  delivered,  he  would  have  ridden 
through  the  country  to  Statesvllle  in  time  to 
take  the  train  that  arrived  at  Morganton 
about  11  o'clock  that  night  The  plaintiff 
left  Morganton  the  following  morning  w'th 
tbe  body  of  her  husband,  and  arrived  at 
Statesvllle  about  7  o'clock  a.  m.,  where  she 
remained  awaiting  a  train  until  7  o'clock  that 
evening.  Mock  arrived  In  Statesvllle  about 
10  o'clock  the  same  morning,  and  returned  to 
Davidson  that  evening  with  the  plaintiff.  Is- 
sues were  submitted  and  answered  aa  fol- 
lows: "(1)  Waa  the  defendant  guilty  of  neg- 
ligence aa  alleged  In  the  complaint?  Ans. 
Tea.  (2)  What  damage,  if  any,  baa  the 
plaintiff  sustained  by  reason  of  the  negli- 
gence of  the  defendant?    Ana  $1,000." 

There  waa  sufficient  evidence  upon  the  first 
Issue  to  be  submitted  to  the  Jury,  and  we 
think  It  was  submitted  tmder  proper  instruc- 
tions. After  tbe  well-considered  opinion  de- 
livered at  this  term  In  Lyne  ▼.  Telegraph 
Co.,  31  S.  XL  350,  It  must  be  deemed  the 
settled  rule  of  this  court  that  damages  may 
be  recovered  for  mental  anguish.  Irrespective 
of  any  physical  Injury,  caused  by  the  negli- 
gence of  a  defendant  In  falling  to  exercise 
reasonable  care  and  diligence  In  the  delivery 
of  a  telegram.  The  principles  therein  so 
clearly  given  need  not  now  be  repeated,  as 
they  are  founded  upon  a  sound  public  policy 
as  well  as  natural  Justice,  and  are  sustained 
equally  by  reason  and  precedent  Young  v. 
Telegraph  Co.,  107  N.  a  370,  11  a  B.  1044; 
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Thompson  r.  Telegraph  Co.,  107  N.  C.  449,  12 
S.  E.  427;  SherrlU  v.  Telegraph  Co.,  109  N. 
O.  527,  14  S.  B.  94;  Id.,  116  N.  C.  654,  21  8. 
B.  400;  Id.,  117  N.  C.  353,  23  S.  B.  277;  Have- 
ner T.  Telegraph  Co.,  117  N.  0.  640,  23  S.  B. 
457.  The  doctrine  la  of  comparatively  re- 
cent origin,  bat  ha«  already  been  adopted 
with  varying  modlficationB  by  the  states  of 
Alabama,  niinols,  Indiana,  Iowa,  Kentucky, 
North  Carolina,  Tennessee,  and  Texas,  and  la 
recognized  In  2  Shear.  &  R.  Neg.  (5th  Ed.)  | 
756;  Thomp.  Elect  I  879;  3  Sutb.  Dam.  U 
975-980;  2  Sedg.  Dam.  |  894.  The  rule  was 
perhaps  suggested  by  the  following  passage 
In  Shear.  &  R.  Neg.  (3d  Ed.)  S  606:  "In  case 
of  delay  or  total  failure  of  delivery  of  mes- 
sages relating  to  matters  not  connected  with 
business,  such  as  personal  or  domestic  mat- 
ters, we  do  not  think  that  the  company  In 
fault  ought  to  escape  with  mere  nominal 
damages,  on  account  of  the  want  of  strict 
commercial  value  In  such  messages.  Delay 
In  the  announcement  of  a  death,  an  arrival, 
the  straying  or  recovery  of  a  child,  and  the 
like,  may  often  be  productive  of  an  Injury 
to  the  feelings  which  cannot  be  easily  esti- 
mated In  money,  but  for  which  a  Jury  should 
be  at  liberty  to  award  fair  damages."  The 
doctrine  first  appears,  but  only  Inferentlally, 
in  1877,  in  Logan  v.  Telegraph  Co.,  84  m. 
468.  It  was  for  the  first  time,  as  far  as  we 
are  aware,  distinctly  enunciated  In  1881  In 
So  Relle  v.  Telegraph  Co.,  55  Tex.  308.  This 
celebrated  case  was  subsequently  distinguish- 
ed, doubted,  modified,  and  finally  practically 
reaffirmed  by  the  supreme  court  of  Texas. 
The  following  suggestion  from  that  opinion 
strongly  commends  Itself  to  our  approval.  It 
says:  "That  great  caution  ought  to  be  ob- 
served in  the  trial  of  cases  like  this,  as  it  will 
be  so  easy  and  natural  to  confound  the  cor- 
roding grief  occasioned  by  the  loss  of  the 
parent  or  other  relative  with  the  disappoint- 
ment and  regret  occasioned  by  the  default  or 
neglect  of  the  company;  for  It  Is  only  the  lat- 
ter for  which  a  recovery  may  be  had,  and 
the  attention  of  Juries  might  well  be  called 
to  that  fact."  This  Is  a  very  Important  dis- 
tinction, as  mental  anguish  is  naturally  so 
Intangible,  and,  when  proceeding  from  two 
concurring  causes,  so  difficult  of  apportion- 
ment, that  Jurors  should  be  careful  not  to 
give  the  plaintiff  more  than  such  a  Just  and 
reasonable  compensation  as  proceeds  from 
the  negligence  of  the  defendant  This  very 
difficulty,  emphasized  by  the  excessive  dam- 
ages occasionally  given.  Is  the  strongest  rea- 
son urged  against  the  adoption  of  the  rule  In 
those  Jurisdictions  where  It  does  not  prevail. 
On  the  other  hand,  to  say  that  In  such  cases 
the  plalntlfT  can  recover  only  the  pittance 
paid  for  sending  the  telegram  seems  so  ut- 
terly subversive  of  every  principle  of  Jus- 
tice and  of  public  policy  as  to  commend  Itself 
neither  to  the  Judgment  nor  the  conscience 
of  the  court  A  quasi  public  corporation,  ex- 
ercising extraordinary  powers  and  receiving 
enormous  profits  solely  in  consideration  of 


the  performance  of  its  public  duties,  cannot 
be  permitted  to  neglect  or  evade  those  duties 
with  practical  impunity.  To  allow  it  to  can- 
cel all  liability  for  a  negligence  that  may 
have  wrung  the  heartstrings  of  the  citizen  for 
whose  service  it  was  created,  by  simply  re- 
funding the  25  cents  which  it  had  received 
but  never  earned,  would  destroy  all  sense  of 
responsibility.  All  privileges  have  their  cor- 
responding duties,  and  all  powers  their  equiv- 
alent responsibilities.  As  was  said  In  Reese 
V.  Telegraph  Co.,  123  Ind.  294,  24  N.  E.  163. 
the  failure  to  promptly  deliver  a  telegram 
"Is  not  a  mere  breach  of  contract,  but  a  fail- 
ure to  perform  a  duty  which  rests  upon  It 
as  the  servant  of  the  people."  This  liability 
on  the  part  of  public  servants  to  respond  in 
civil  damages  to  the  Injured  party  Is  the 
surest  guaranty  for  the  proper  performance 
of  their  duties  to  the  public,  as  criminal  and 
penal  statutes  are  difficult  of  enforcement 
A  suitor  for  a  mere  penalty  does  not  receive 
much  sympathy,  while  few  care  to  undertake 
the  criminal  prosecution  of  a  powerful  corpo- 
ration for  mere  witness  fees,  which  are  nec- 
essarily much  less  than  their  actual  expenses. 
But  an  action  for  compensatory  damages  is 
looked  upon  as  an  effort  on  the  part  of  the 
plaintiff  to  obtain  simply  what  belongs  to  him 
as  the  Just  equivalent  of  the  injury  he  has 
sustained  at  the  hands  of  the  defendant  He 
has  thus  the  chance  to  recover  a  substantial 
compensation  without  the  risk  or  odium  ot  a 
penal  suit  The  public  servant,  knowing 
this.  Is  more  careful  to  avoid  such  liability, 
which  It  can  always  do  by  the  proper  per- 
formance of  Its  public  duties.  A  recent  and 
Interesting  case,  especially  valuable  for  Its 
long  list  of  citations,  is  Mentzer  v.  Telegraph 
Co.,  93  Iowa,  752,  62  N.  W.  1.  The  question 
of  damages  is  peculiarly  within  the  province 
of  the  Jury,  and  should  be  settled  by  them, 
under  proper  Instructions  from  the  court  In 
accordance  with  the  dictates  of  conscience 
and  of  common  sense,  giving  to  the  plaintiff 
the  Just  measure  of  compensation  for  the  un- 
lawful Injury  he  has  sustained,  but  remem- 
bering always  that  generosity  Is  not  a  virtue 
when  dealing  with  the  property  of  others. 

Coming  to  the  second  issue  of  the  case  at 
bar,  as  to  the  amount  of  damages,  we  think 
that  the  defendant's  ninth  prayer  for  instruc- 
tions, or  its  equivalent  should  have  been  giv- 
en, and  that  the  failure  of  the  court  to  do  so 
Is  such  material  and  substantial  error  as  en- 
titles the  defendant  to  a  new  trial.  That 
prftyer  Is  as  follows:  "That  upon  all  the  evi- 
dence in  the  case,  the  plaintiff,  If  entitled  to 
recover  anything,  can  recover  no  more  than 
the  amount  paid  by  her  for  sending  the  tele- 
gram, and  in  no  a8i>ect  of  the  case  can  the 
Jury  answer  the  second  Issue  more  than  23 
cents."  This  prayer  is  not  as  definite  as  it 
might  be,  but  it  Is  sufficient  to  cover  the  point 
that  there  was  no  evidence  of  mental  anguish 
on  the  part  of  the  plaintiff  arising  from  the 
failure  of  her  brother-in-law  to  arrive  on  the 
night  of  the  17th.     Mental  anguish  must  be 
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■omefblng  more  than  mere  disappointment, 
«nd,  like  every  other  material  alleg^ation  re- 
lied upon  by  the  plaintiff,  mnit  be  alleged 
and  proved.  It  la  tme  that  there  are  certain 
facts  which,  when  proved,  presnme  mental 
angrulsh.  The  tender  ties  of  love  and  sym- 
pathy existing  between  husband  and  wife  or 
parent  and  child  are  the  common  knowledge 
of  the  human  race,  as  they  are  the  holiest  In- 
stincts of  the  human  heart  It  la  useless  to 
tell  the  jurors  of  the  angnlsh  of  a  tme  wife, 
waiting  for  hours  to  take  the  train  to  the 
bedside  of  a  dying  husband,  knowing  well 
that  the  sands  of  life  are  falling  fast,  but 
uncertain  of  the  vital  measure,  and  finally 
reaching  her  journey's  end  only  to  bestow 
her  last  greeting  upon  lifeless  clay.  But, 
beyond  the  marriage  state,  this  presumption 
extends  only  to  near  relatives  of  kindred 
blood,  as  acnte  affection  does  not  necessarily 
result  from  distant  kinship  or  mere  affinity/ 
A  brother's  love  Is  sufficiently  universal  to 
raise  the  presnmptlon,  but  not  so  with  a 
brother-in-law,  who  is  often  an  Indifferent 
stranger,  and  sometimes  an  unwelcome  In- 
truder, into  the  family  circle.  It  is  true  that 
with  him  such  affection  may  exist,  and  in 
the  present  case  doubtless  does  exist,  but  it 
must  be  shown.  Moreover,  there  is  a  differ- 
ence between  those  cases  where  the  plaintiff 
Is  herself  kept  away  from  the  bedside  of  a 
dying  relative,  and  where  she  Is  merely  de- 
prived of  the  company  of  another  relative, 
whose  sympathetic  love  might  tend  to  com- 
fort and  console  her  in  her  honr  of  sorrow. 
This  difference  may  be  considered  by  the 
Jury  in  fixing  the  damages.  We  do  not  mean 
to  say  that  damages  for  mental  anguish  may 
not  be  recovered  from  the  absence  of  a  mere 
friend,  if  it  actually  results,  but  It  is  not  pre- 
snined.  The  need  of  a  friend  may  cause 
real  anguish  to  a  helpless  widow,  left  alone 
among  strangers  with  an  infant  child  and 
the  dead  body  of  her  husband.  In  the  pres- 
ent case  the  plaintiff  seems  to  have  received 
the  fall  measure  of  Christian  charity  from  a 
generous  community,  but  it  may  be  that  she 
did  not  expect  It,  and  looked  alone  to  her 
brother-in-law,  whose  absence  she  so  keenly 
felt  If  80,  she  may  prove  It  We  think 
that  the  allegations  In  the  complaint  are  suffi- 
cient An  Interesting  case  upon  this  point  Is 
Telegraph  Co.  v.  Coffin  (Tex.  Sup.)  80  S.  W. 
896,  which  is  copied,  with  a  very  full  note, 
in  5  Am.  Electrical  Cas.  781.  For  failure  of 
proper  instruction,  a  new  trial  Is  ordered  up- 
on tbe  entire  case.    New  triaL 

<]2S  N.  C.  248) 
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(Snpreme  Conrt  of  North  Carolina.     Nov.  22, 

1888.) 

NBOUOBRCB— QUBSTIOKS  FOR  JCKT— IXSTKUOTIOHB 

— Uasteb  and  Sbbvant— Vicb  Pbincipal 

— BORDBN  OF  PrOOV. 

L  The  qnestlon  of  negligence  la  for  the  Jury 
where  the  facts  are  conflicting  and  more  than 
one  Inference  can  be  drawn  from  them. 


2.  Where  a  witness  for  defendant  makes  a 
statement  as  to  the  cause  of  the  injnry,  from 
which  the  jury  might  infer  negligence,  and 
afterwards  makes  an  entirely  inconsistent 
statement  the  question  of  negligence  is  for  the 
jury. 

3.  It  is  error  in  giving  an  inatruction  to  as- 
sume as  a  fact  a  matter  as  to  which  the  evi- 
dence is  conflicting. 

4.  The  master  is  liable  for  an  injury  caused 
by  a  fellow  servant  of  plaintiff  employ^,  in  do- 
ing an  act  ander  the  inatructions  of  a  vice  prin- 
cipal of  the  master. 

5.  In  an  action  by  a  servant  against  his  mas- 
ter for  injuries  caused  by  the  cutting  of  wire 
by  a  co-employ6  in  an  alleged  negligent  man- 
ner, tlie  burden  of  showing  negligence  Is  on 
plaintiff. 

Appeal  from  superior  court  Iredell  county; 
Starbuck,  Judge. 

Action  by  Ebbirt  Ward,  by  his  next  friend, 
Samuel  P.  Ward,  against  the  Odell  Manufac- 
turing Company.  From  a  judgment  for  de- 
fendant plaintiff  appeals.    Reversed. 

Armfield  &  Turner  and  H.  P.  Grier,  for  ap- 
pellant Long  &  Long  and  W.  J.  Montgom- 
ery, for  appellee. 

MONTGOMERY,  J.  This  action  was 
brought  by  an  infant  of  11  years,  through  his 
next  friend,  to  recover  damages  of  the  de- 
fendant for  a  personal  injury  alleged  to  have 
been  suffered  by  the  plaintiff  through  the 
negligent  keeping  and  use  of  a  workbench 
and  tools,  by  the  defendant  in  the  manufac- 
tory where  the  plaintiff  was  employed.  In 
the  building  of  the  defendant  company  in 
which  was  manafactnred  its  goods,  there 
was.  at  the  time  of  the  alleged  injury  of  the 
plaintiff,  a  very  large  room,  divided  into 
two  well-defined  sections,  but  by  an  imagin- 
ary line,  each  section  being  under  the  con- 
trol of  a  superintendent  who  was  called  a 
"boss,"  and  who  supervised  the  machinery 
and  controlled  the  employfia.  The  plaintiff 
worked  under  the  supervision  of  Ward,  one 
of  the  section  bosses,  his  business  being  to 
carry  quills  from  the  looms  to  the  qnillers; 
and  the  workbench  at  which  the  plaintiff  al- 
leged he  was  Injured  was  In  the  corner  of 
the  room,  and  in  the  section  under  the  con- 
trol of  Suter,  another  section  boss.  Upon 
this  woricbench  were  nippers,  and  also  a  oold- 
cbisel  and  hammer  and  other  tools,  with 
which  wires  were  cut  to  l>e  used  in  the  busi- 
ness of  the  defendant  The  plaintiff  testified 
on  the  trial  below  that,  on  the  day  he  was  In- 
jured, the  quill  carrier  in  Suter's  section  was 
sick,  and  that  he  was  instructed  by  Ward  to 
do  the  work  of  the  other  boy  in  addition  to 
his  own,  and  that  his  duties  took  him  all 
over  the  room;  that  In  carrying  quills  to  the 
quiller  room,  he  had  to  pass  about  five  feet 
from  the  bench,  and  between  a  loom  and  the 
bench.  He  said  be  could  have  gone  up  the 
middle  of  the  room,  but  it  would  have  been 
much  further;  that  at  the  l>ench  they  would 
cut  wires  by  setting  the  cold-chisel,  and  then 
hit  it  with  a  hammer;  that  he  did  not  know 
there  was  any  danger  In  passing  the  bench; 
and  that  while  engaged  in  his  work,  and  as 


Digitized  by 


v^oogle 


496 


81  SOUTHBASTBRN  RBPOBTBR 


<K.CL 


be  waa  passing,  a  piece  of  wire  flew  from 
the  workbench,  and  struck  blm  In  one  eye, 
Inflicting  a  serious  Injury. 

The  main  contention  of  the  plaintiff's  conn- 
tel  was  that  the  defendant  was  negligent  In 
allowing  the  workbench  and  tools,  and  the 
work  thereon  and  therewith  to  be  carried 
on.  In  Its  manufactory,  so  close  to  the  pass- 
way,  along  which  the  plaintiff  and  other  em- 
ployes were  compelled  or  permitted  to  go  In 
the  discharge  of  their  duties,  as  to  make  it 
dangeroua  to  pass  by  while  the  work  waa  go- 
ing on.  Another  contention  of  the  plaintiff 
was  that,  even  if  the  act  of  the  defendant  in 
keeping  the  workbench  and  tools  and  the  use 
of  the  same  for  the  purposes  described  by  the 
witnesses  was  not  in  Itself  negligence,  yet 
that  the  manner  in  which  the  tools  were  used 
on  the  occasion  when  the  plaintiff  was  in- 
jured was  imprudent  and  negligent 

His  honor  Instructed  the  Jury  on  these  points 
as  follows:  "I  will  tell  you  that  the  mere 
having  and  maintaining  of  the  workbench 
and  those  tools  used  for  the  purposes  for 
which  witnesses  say  they  were  used  was 
not  in  Itself  negligence,  because  the  evi- 
dence shows  that  tbe  bench  could  have  been 
operated,  and  the  work  necessary  to  be  done 
upon  It  could  have  been  performed,  with- 
out injury  to  any  one  If  proper  precautions 
had  been  taken."  We  think  that  there  was 
error  in  that  Instruction,  and  that  the  error 
arose  from  his  honor's  Inadvertence  to  or 
misunderstanding  of  a  part  of  the  evidence. 
The  evidence  on  this  point  was  not  all  one 
way.  There  was  evidence  tending  to  prove 
that  It  was  dangerous  to  cut  wires  on  the 
bench  with  either  chisel  or  nippers.  The  wit- 
ness Ryan  said  that  nippers  were  furnished 
by  the  defendant  with  which  to  cut  tbe 
wires,  and  that,  if  nippers  were  used,  wires 
would  not  fly  out  The  witness  Wood  said 
"that  wires  were  cut  with  nippers  which  al- 
ways stayed  on  the  bench,  and  that  there 
was  no  danger  in  using  nippers."  But  Sut- 
er,  who  was  the  boss  in  charge  of  the  section 
in  which  the  bench  was,  said:  "We  did  not 
allow  the  boys  to  work  around  the  work- 
bench. There  would  be  danger  in  a  boy's 
being  around  while  wire  is  being  cut  Frag- 
ments are  likely  to  fly  off  in  cutting  wire 
with  nippers."  It  is  true  that  this  witness 
(Snter)  also  said  "that  the  proper  way  to  cut 
wires  was  with  nippers,  and  that  the  com- 
pany furnished  nippers  for  that  purpose;  and 
he  also  said  he  did  not  think  there  was  any 
danger  in  cutting  wires  with  nippers,— a 
statement  inconsistent  with  his  flrst  state- 
ment Whatever  effect  that  Inconsistency 
may  have  had  ui)on  his  evidence,  he  unmis- 
takably said  that  fragments  were  likely  to 
fly  (^  in  cutting  wires  with  nippers,  and  the 
Jury  ought  to  have  been  allowed  to  say 
whether  or  not  such  flying  off  of  fragments  of 
the  wires  from  being  cut  with  nippers  was 
dangerous,  under  tbe  particular  circumstan- 
ces of  this  case. 

?legligence  la  not  a  pure  question  of  law. 


unless  from  the  evidence  a  reasonable  person 
could  draw  only  <Hie  Inference  as  to  wheth- 
er- It  existed  or  not  Tillett  t.  Ballroad  Co., 
118  N.  a  1031,  24  8.  B.  IIL  In  EUerbee  v. 
BaUroad  Co.  (N.  C.)  24  8.  B.  SOS,  the  court 
said:  "It  la  the  province  of  tbe  court 
where  the  facts  are  undisputed,  or  where  but 
a  single  inference  can  be  drawn  from  the  tes- 
timony, to  instruct  the  Jury  whether  either  of 
the  parties  has  been  negligent,  and  what  cul- 
pable act  must  be  deemed  the  proximate 
cause  of  an  Injury.  Where  the  facts  are  In 
dispute,  or  more  than  one  Inference  might  be 
drawn  from  the  testimony  by  fair-minded 
men,  it  is  the  duty  of  the  court  to  Instruct 
the  Jury,  when  requested  to  do  so,  whether, 
in  any  aspect  of  the  case  arising  oat  of  the 
testimony,  the  acts  of  either  party  would  con- 
stitute culpable  carelessness;  but  in  sncb 
cases  It  is  always  tbe  province  of  the  court 
to  tell  the  Jury  that  they  are  to  determine 
whether,  under  all  tbe  circumstances,  the 
party  charged  with  culpability  acted  as 
would  the  ideal  prudent  man,  and  to  make 
their  verdict  depend  upon  their  decision  of 
that  question." 

EUs  honor  further  instructed  the  Jnry  that 
"the  mere  having  of  the  workbench  and  the 
tools  in  the  room,  apart  from  other  consider- 
ations, would  not  amount  to  negligence  in  it- 
self; and  if  yon  find  that  tbe  workbench  and 
the  tools  were  used  in  a  proper  and  prudent 
manner,  as  I  will  hereafter  explain,  then  you 
will  answer  the  flrst  Issue  'No,'  In  favor  of 
the  defendant"  A  part  of  the  explanation 
of  that  instruction  was  as  follows:  "If  you 
find  that  the  safe  way  to  cut  wire  was  with 
nippers,  and  the  defendant  furnished  nippers 
for  the  cutting  of  the  wire,  and  tbe  witness 
Byan  used  a  chisel  to  cut  the  wire,  and  by 
so  doing  hurt  tbe  plaintiff's  eye,  it  was  the 
negligence  of  Ryan  (a  fellow  servant),  for 
which  the  defendant  would  not  be  liable,  and 
you  should  respond  'No'  to  the  flrst  issue, 
unless  Wood,  as  the  representative  of  the 
company,  was  responsible  for  this  negli- 
gence, as  I  will  hereafter  explain."  If  we 
are  right  in  our  conclusion  that  there  was  er- 
ror in  the  flrst  Instruction  pointed  out,  then 
the  same  error  appears  in  the  last  instmc- 
tion.'  His  honor  assumes  that  the  cutting  of 
the  wires  with  nippers  waa  a  safe  way  to  cut 
them.  As  we  have  said,  tbe  evidence  about 
that  matter  was  conflicting,  and  it  should 
have  been  left  to  tbe  Jury  for  their  finding. 

But,  besides  that,  there  was  further  error 
in  the  last  instruction.  According  to  the 
testimony  of  the  defendant's  witness  Suter. 
it  was  tbe  duty  of  Wood,  another  boss  of  a 
section,  and  himself,  to  do  this  work.  He 
said:  "Wood  and  I  had  control  ot  this  room, 
employes,  and  machinery.  Workbench  there 
for  making  picking  sticks  and  filling  up 
chains.  It  was  the  duty  of  Wood  and  myself 
to  do  this  work.  The  boys  did  go  and  do  this 
work.  If  they  wanted  to  use  hammer  and 
chisel  for  the  purpose  of  cutting  wires,  they 
were  there  for  that  purpose."    And  i.  Car- 
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ter,  another  \ritness  for  tbe  defendant;  tald 
he  was  a  loom  fixer,  and  tiiat  he  nerer  naed 
m.  chisel  for  small  wire,  bnt  nsed  It  for  cut- 
tine  large  wire.  That  evidence  tended  t* 
■how  that  the  defendant  put  tbe  chisel  and 
wire  upon  the  bench  for  the  pnrpose  of  har- 
ing  the  wires  cut  with  It,  as  well  as  with 
the  nippers;  and  the  matter  ongbt  to  have 
been  submitted  to  the  Jury  under  instruc- 
tions that.  If  they  believed  that  testimony, 
they  ought  to  find  that  the  Injury  to  the 
plaintiff  was  caused  by  the  defendant's  neg- 
ligence, and  not  by  Ryan's,— that  is,  If  they 
believed  from  tbe  evidence  that  Suter  was  a 
rice  principal  of  tbe  defendant,  and  that  he 
had  Instructed  Ryan  to  cut  those  wires, 
under  the  evidence  In  this  case. 

We  think  the  issues  as  submitted  were 
■ufflclent;  that  the  burden  of  proof  to  show 
negligence  was  on  the  plaintiff  (Hudson  v. 
Railroad  Co.,  104  N.  O.  491,  10  S.  B.  609); 
and  that  tbe  charge  of  his  honor  on  the  law 
governing  negligence,  as  applicable  between 
employers  and  employes  of  tender  years,  was 
correct,  and  substantially  what  the  plaintiff 
requested  him  to  charge.  For  tbe  errors 
pointed  out,  however,  there  must  be  a  new 
trial. 

FURCHES,  J.,  did  not  tit  on  .the  hearing  <rf 
this  case. 


(123  N.  C.  266) 

RICKBRT  V.  SOUTHERN  BT.  CO. 
(Supreme  Court  of  North  Oarolina.     Nov.  2SS, 

1888.) 
CSAmaiSBa — Ikiust  to  Passicxobrs— Instrdctioiis. 

1.  It  is  not  error  to  refuse  an  instnictlon  to 
And  for  defendant  on  an  issne  of  negligence 
where  there  Is  evidence  tending  to  show  there 
was  such  negligence. 

2.  Plaintiff  cannot  recover  for  Injuries  sus- 
tained Willie  stealing  a  ride  en  defendant's 
train, 

3.  Where  a  passenger  riding  on  a  flat  car 
mistook  the  conductor's  signals,  not  Intended 
for  him,  for  orders  to  get  off  while  the  train 
was  slowly  approaching  a  station,  and,  in  get- 
ting off,  wag  injured,  he  could  not  recover. 

Appeal  from  superior  court,  Iredell  county; 
Mclver,  Judge. 

Action  by  M.  J.  Rlckert  against  the  South- 
em  Railway  Company.  There  was  a  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

Charles  Price.  O.  F.  Bason,  and  A.  B.  An- 
drews, Jr.,  for  appellant  Armfield  &  Turner, 
for  appellee. 

FURCHES,  J.  The  facts  disclosed  by  the 
trial  of  this  case  strongly  Impress  us  with 
the  belief  that  tbe  plaintiff  was  not  entitled 
to  a  verdict  in  his  favor.  At  the  same  time, 
we  cannot  say  that  there  was  not  evidence 
tbat  entitled  him  to  go  to  the  Jury,  and.  If  be- 
lieved, to  a  verdict;  and  we  cannot  review 
the  flndtngs  of  the  Jury,  however  much  we 
might  differ  with  tbem.  But  we  win  say 
that,  outside  of  all  the  evidence  on  the  part 
81&B.-82 


of  the  defendant  contradicting  the  evidence 
offered  by  the  plaintiff.  It  waa  not  a  very 
reasonable  statement  that  U  the  plaintiff 
paid  his  fare  from  Salisbury  to  Statesvllle, 
as  he  says  he  did,  he  would  have  ridden  all 
the  way  from  Salisbury  to  Statesvllle  in  an 
open  coal  car,  early  in  the  morning  of  De- 
cember 23d  (only  two  days  before  Christ- 
mas), when  he  was  entitled  to  a  comfortable 
seat  In  the  caboose.  Bot  if  there  is  error 
In  the  findings  of  the  Jury,  as  we  have  said, 
they  cannot  be  corrected  In  this  court,  unless 
the  Judge  who  tried  the  case  committed  an 
error  of  law  on  the  trlaL  If  this  were  so,  and 
a  new  trial  ordered  on  that  account,  this 
would  vitiate  the  verdict;  but  it  would  not 
be  because  we  liave  the  power  to  review  the 
findings  of  the  Jury,  or  had  done  so;  and, 
upon  a  careful  examination  of  the  record,  we 
find  no  error  In  law  committed  by  the  court 
below  on  which  we  can  give  a  new  triaL 

There  are  several  exceptions  taken  by  the 
defendant,  and,  while  none  of  them  are  form- 
ally abandoned,  the  defendant.  In  its  brief, 
discusses  but  one  of  them.  Tbe  issues  sub- 
mitted are  as  follows:  "(1)  Was  the  plaintiff 
Injured  by  the  negligence  of  the  defendant 
as  alleged  in  the  complaint?  Ans.  Yes.  (2) 
Was  the  plaintiff  guilty  of  contributory  neg- 
ligence? Ans.  No.  (8)  What  damage  is  the 
plaintiff  entitled  to  recover  by  reason  of  said 
Injuries?  Ans.  $500."  For  the  purpose  of 
sustaining  the  plalntiirs  contention,  the 
plaintiff  testified  that  he  paid  his  fare  as  a 
passenger  from  Salisbury  to  Statesvllle  on  the 
defendant's  freight  train,  leaving  Salisbury 
early  In  the  morning  of  December  23,  1886; 
that  he  rode  in  an  open  box  car  used  for 
hauling  coal,  where  he  could  be  seen  and 
was  seen;  that  he  only  paid  his  way  from 
Salisbury  to  Cleveland  station,  and  at  Cleve- 
land he  paid  his  fare  from  tbat  place  to 
Statesvllle;  that,  when  the  station  whistle 
sounded  at  Statesvllle,  the  ti-aln  "slowed  up" 
to  three  or  four  miles  an  hour,  and  the  con- 
ductor, from  the  window  of  the  caboose, 
signaled  him  to  get  off.  and,  in  attempting  to 
do  so,  he  slipped,  caught  his  foot  in  the  stir- 
rup, and  was  Injured.  He  was  corroborated 
by  other  testimony  as  to  the  conductor's  giv- 
ing the  signal  by  the  wave  of  the  hand,  and 
as  to  the  fall  and  injury.  All  this  evidence 
was  flatly  contradicted  by  the  engineer  and 
crew  of  the  train.  But  still,  it  was  evidence 
for  the  Jury,  which  they  might  believe,  and 
did  believe.  It  would  seem  tbat  the  defend- 
ant thought  it  material,  if  believed,  as  It  of- 
fered evidence  to  contradict  it  But,  whether 
the  defendant  thought  it  material  or  not.  It 
was  material  if  believed,  and  the  court  could 
not  say  it  should  not  be  believed.  As  to 
whether  It  should  be  believed  or  not  was  a 
question  for  the  Jury  alone. 

Upon  this  evidence,  the  defendant's  first 
prayer  for  instructions,  and  the  only  one 
discussed  in  the  brief,  was  tbat,  upon  all  the 
evidence,  the  court  should  Instruct  the  Jury 
to  find  the  first  Issue,  "Na"    The  court  re- 
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fused  to  give  this  prayer,  and  committed  no 
error  In  doing  so.  Had  the  court  given  this 
prayer  for  instruction,  it  would  have  been 
deciding  upon  the  credibility  of  witnesses, 
the  weight  of  the  evidence,  and  the  facts  in 
the  case,  and  would  have  been  in  direct  vio- 
lation of  section  413  of  the  Code.  This  prayer 
is,  in  effect,  a  demurrer  to  the  evidence, 
and  admits,  for  the  purposes  of  the  prayer, 
that  all  the  evidence  is  true.  Such  prayer 
can  only  be  given  In  cases  where  the  party 
asking  the  Instruction  is  entitled  to  a  finding 
upon  the  Issue  in  his  favor,  taking  all  the 
evidence  for  the  other  side  to  be  true,  con- 
sidered in  the  most  reasonable  light  for  the 
other  side.  Baker  v.  Brem,  103  N.  C.  72,  9 
S.  B.  629;  Nelson  v.  Whitfield,  82  N.  O.  46; 
Hopkins  V.  Bowers,  111  N.  C.  175,  16  S.  B.  1. 
Taking  the  plaintiff's  evidence  to  be  true, 
he  was  a  passenger  on  the  defendant's  train, 
and  when  it  slowed  up,  he  was  told  to  get 
otf,  and  was  injured  in  so  doing  This  was 
negligence.  Lambeth  v.  Railroad  Co.,  66  N. 
C.  495;  Hlnshaw  v.  Ballroad  Co.,  118  N.  O. 
1047,  24  S.  B.  426. 

We  have  examined  the  charge  of  the  court, 
and  find  it  full,  fair,  and  correct  The  court, 
among  other  things,  charged  the  Jury  that, 
if  they  believed  (found)  from  the  evidence  that 
the  plaintiff  was  stealing  a  ride,  he  could  not 
recover,  or  if  the  condnctor  did  make  signals 
with  his  hand,  not  Intended  for  the  plalntifT, 
and  the  plaintiff  mistook  them,  and  nndei^ 
took  to  get  off  the  train,  and  was  htjured,  be 
could  not  recover.  We  And  no  error  in  re- 
fushig  the  Instructions  asked,  nor  In  the  In- 
structions given.    Affirmed. 

(63  s.  c.  ei») 

STAHN  V.  CATAWBA  MILLS  et  aL 

(Supreme  Court  of  South  Carolina.    Nov.  9, 

1898.) 

Stockholdbr'8  Aamo'H—CoiiTJA.fin  —  Dbmorrbb 
— Election. 

1.  It  is  not  error  to  require  defendant  to  elect 
between  demurrer  to  complaint  and  answer 
to  the  merits  filed  at  the  same  time. 

2.  A  complaint  of  a  stockholder  against  di- 
rectors for  fraudulent  disposition  of  corporate 
assets,  showing  facts  from  which  it  can  reason- 
ably be  inferred  that  plaintiff  could  not  get 
redress  within  the  corporation,  need  not  bImw 
an  effort  to  procure  corporate  action. 

8.  A  joint  demurrer  to  a  complaint  stating  a 
•^use  of  action  against  certain  of  defendants 
■s  bad. 

Appeal  from  common  pleas  circuit  court  of 
Chester  county;  James  Aldrich,  Judge. 

Action  by  B.  C.  Stahn  against  the  Catawba 
Mills  and  others. .  Demurrer  to  complaint  was 
overruled,  and  defendants  appeal.     Affirmed. 

Wilson  &  Wilson  and  Henry  ft  McLure,  tor 
appellants.    Barber  ft  Marlon,  for  respondent 

JONBS,  3.  This  appeal  comes  up  from  an 
order  overruling  a  demurrer  to  the  complaint, 
with  leave  to  answer.  The  complaint  is  by 
a  stockholder  In  the  Catawba  Mills,  a  manu- 
facturing corporation,  against  said  corpora- 


tion, Ita  directors  and  others,  seeking  redress 
for  alleged  mismanagement  and  misappropri- 
ation of  the  corporate  property.  The  grounds 
of  demurrer  may  be  stated  to  be  substantially 
(1)  that  the  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action.  In 
that  it  does  not  appear  that  the  Catawba 
Mills,  or  Its  officers,  have  been  requested, 
and  have  neglected  or  refused,  to  institute 
this  suit,  nor  does  It  appear  that  such  request. 
It  made,  would  have  been  useless;  (2)  that 
several  causes  of  action  have  been  improp- 
erly united,  in  that  plaintiff  seeks  Judgment  in 
favor  of  the  Catawba  Mills  against  the  Ches- 
ter Mills  for  goods  sold  and  delivered,  and 
also  against  the  officers  of  the  Catawba  Mills 
who  should  be  found  responsible  for  said  loan 
or  credit  to  the  defendant  Chester  MUls.  At 
the  same  time,  and  indeed  in  the  same  paper 
containing  the  demurrer,  defendants  alsa  an- 
swered to  the  merits.  The  circuit  court,  oa 
motion  duly  noticed,  required  defendants  to 
elect  whether  they  would  stand  upon  the  de- 
murrer or  the  answer.  This  ruling  is  the 
basis  of  one  of  the  grounds  of  appeal;  but 
appellants  have  not  argued  or  pressed  the 
point,  and  we  need  only  say  that  It  was  not 
erroneoua 

Does  the  complaint  state  facts  sufficient  to 
constitute  a  cause  of  action?  Judge  Aldrich, 
In  his  opinion  overruling  the  demurrer,  shows 
conclusively  that  it  does,  and  we  can  add 
very  little  to  what  he  has  said.  In  the  case 
of  Wenzel  v.  Brewing  Co.,  48  S.  C.  80,  28 
S.  B.  1,  which  followed  Latimer  v.  Railroad 
Co.,  39  &  C.  44,  17  S.  Bl  258,  this  court  stated 
the  principle  which  must  govern  this  case  In 
this  language:  "The  general  rule  undoubt- 
edly is  that,  when  the  directors  at  manag- 
ing board  of  a  corporation  are  charged  with 
mismanagement  or  misappropriation  of  the 
corporate  property,  the  action  to  restrain  or 
redress  such  wrong  must  be  Instituted  by  the 
corporation,  since  the  conduct  complained  of 
is  a  breach  of  the  trust  relation  between  the 
directors  and  the  corporation.  But  to  this 
general  rule  there  are  well-recognized  excep- 
tions, viz.  when  the  directors  or  managing 
board  do,  or  threaten  to  do,  some  act  ultra 
vires,  or  some  act  of  fraud,  oppression,  or 
illegality,  injurious  to  the  corporation,  or  In 
violation  of  the  rights  of  the  stockholders,  to 
prevent  injustice,  a  stockholder  is  permitted 
to  maintain  an  action  in  his  own  name.  This 
is  substantially  the  rule  declared  in  Latimer 
V.  Railroad  Co.,  39  S.  C.  44,  17  S.  B.  258, 
following  and  approving  the  principles  an- 
nounced in  Hawes  v.  Oakland,  101  U.  S.  450. 
Further,  before  a  stockholder  can  maintain 
a  suit  in  these  exceptional  cases,  he  must 
show  that  he  has  endeavored  to  get  redress  of 
his  grievances  within  the  corporation,  or  he 
must  show  facts  which  would  Justify  a  court 
in  concluding  that  an  effort  for  redress  within 
the  corporation  would  be  tmavalUng."  It  is 
also  a  well-established  rule  that  an  applica- 
tion for  redress  within  the  corporation  and 
refusal  need  not  be  alleged,  If  It  be  shown 
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that  tbe  directors  or  managing  board  are 
themselTes  the  wrongdoers  In  some  alleged 
breach  of  trust  or  fraudulent  misappropria- 
tion of  the  corporate  property,  and  hare  con- 
trol of  a  majority  of  tbe  stock,  so  as  to  con- 
trol corporate  action.  In  such  a  case  It  la 
reasonable  to  Infer  that  an  effort  for  redress 
within  the  corporation  would  be  unavailing. 
Brewer  y.  Boston  Theatre,  104  Mass.  887; 
EschweUer  v.  Stowell,  78  Wis.  816,  47  N.  W. 
361;  Miner  t.  Ice  Co.  (Mich.)  63  N.  W.  218, 
and  cases  cited;  Wheeler  t.  Steel  Co.  (lU. 
Sup.)  32  N.  E.  420,  and  cases  cited. 

The  complaint  alleges  substantially  that 
the  boards  of  directors  of  both  the  Catawba 
Mills  and  the  Chester  Mills  consist  of  seven 
each,  and  that  defendants  Tompkins,  Wylle, 
Smyly,  and  Miller  are  directors  of  the  Ca- 
tawba Mills  and  Chester  Mills;  that  Tomp- 
kins, Wylle,  and  Miller  are,  respectively, 
president,  vice  president,  and  secretary  and 
treasurer  of  both  mills,  and  that  Smyly,  di- 
rector of  both  mills,  is  superintendent  of  the 
Chester  Mills;  that  neither  Smyly  nor  Miller 
la  a  bona  fide  owner  and  holder  of  stock  in 
the  said  Catawba  Mills,  bat  that  they  hold 
their  said  stock  for  the  use  and  benefit  of 
the  said  Tompkins  and  bis  "dummies"  on  the 
said  board  of  directors;  that  said  Tompkins, 
in  actual  control  of  both  mills,  holds  stock  in 
the  Chester  Mills  of  the  par  value  of  $35,000, 
while  his  stock  in  the  Catawba  Mills  is  only 
of  the  par  value  of  $2,100;  that  said  Tomp- 
kins, Wylle,  Smyly,  and  Miller,  a  majority  of 
the  directors  In  both  mills,  have.  In  tbe  aggre- 
gate, larger  pecuniary  interests  as  sharehold- 
ers and  bondholders  of  tbe  Chester  Mills  than 
of  the  Catawba  Mills;  that  the  Chester  Mills 
is  insolvent,  or  In  imminent  dangler  of  insol- 
vency, and  has  been  so  for  some  time  past; 
that,  vrlth  full  knowledge  thereof,  the  officers 
of  the  Catawba  Mills  (which  must  mean  the 
directors,  or  the  president,  vice  president,  sec- 
retary and  treasurer  thereof)  bave  for  montlis 
past  sold  on  open  account,  and  without  se- 
curity, to  the  said  Chester  Mills,  and  are  con- 
tinuing to  furnish  to  said  insolvent  corpora- 
tion, large  quantities  of  yams,  etc.;  that  the 
said  Chester  Mills  Is  now  Indebted  to  tbe 
Catawba  Mills  on  accoimt  of  products  so  fur- 
nished in  an  amount  aggregating  $20,000; 
that  said  officers  of  the  Catawba  Mills  have 
made  no  arrangement  to  collect  or  secure  said 
indebtedness,  although  repeatedly  urged  to  do 
so  by  plaintiff  and  other  stockholders  of  the 
Catawba  Mills;  that,  on  tbe  contrary,  they 
are  ever  increasing  the  amount  of  said  in- 
debtedness; that  tbe  Catawba  Mills  has  no 
business  ofSce  in  this  state,  but  conducts  its 
business  tn  the  office  of  said  Tompkins  and 
Miller,  in  Charlotte,  N.  C,  where  all  the 
books  and  financial  accounts  are  kept;  that  a 
personal  inspection  of  said  books  has  here- 
tofore been  denied  to  other  stockholders  of 
the  Catawba  Mills;  that  an  application  by 
letter  on  the  part  of  plaintiff  to  said  Miller, 
secretary  and  treasurer,  failed  to  elicit  the 
definite   Information   desired,  etc.;    that  the 


capital  stock  of  Catawba  Mills  is  not  excess- 
ive, its  plant  practically  new  and  well  equip- 
ped, its  indebtedness  not  large;  and  tliat.  If 
wisely,  discreetly,  and  honestly  managed.  In 
the  interest  of  Its  stockholders,  it  would  earn 
a  reasonable  dividend  ui)on  Its  stock,  etc. 
Then  follow  paragraphs  10,  11,  and  12  of 
the  complaint,  which  we  quote  in  full:  "(10) 
That,  by  reason  of  the  gross  mismanagement 
on  the  part  of  the  defendant,  the  said  D.  A. 
Tompkins,  president,  and  his  coadjutors  and 
dummies  In  control  of  the  said  Catawba  Mills, 
and  of  his  and  their  unreasonable,  unwar- 
ranted, and  fraudulent  extension  of  credit  tc 
the  Chester  Mills,  In  which  said  corporation 
he  and  they  hold  much  larger  pecuniary  in- 
terests, as  aforesaid,  the  Catawba  Mills  has 
not  only  failed  to  pay  any  dividends  to  Its 
stockholders  under  their  management,  but  the 
stock  of  the  said  corporation  has  depreciated 
in  market  value  more  than  forty  per  cent., 
and,  as  the  plaintiff  verily  believes,  will  con- 
tinue to  depreciate  as  long  as  the  managing 
oflScen  are  permitted  to  conduct  the  business 
of  said  mills,  in  the  state  of  North  Carolina, 
in  an  arbitrary  and  secretive  manner,  and  to 
operate  the  same  in  the  Interest  of  the  said 
insolvent  Chester  Mills,  to  the  great  and  ir- 
reparable damage  of  this  plaintiff  and  other 
stockholders  of  the  said  Chester  Mills.  (11) 
That  no  regular  monthly  meetings  of  the 
board  of  directors  of  said  Catawba  Mills,  of 
which  this  plaintiff  is  a  member,  have  been 
held  as  required  by  the  by-laws  of  the  cor- 
poration, or,  if  held,  they  have  been  bad 
without  this  plaintiff's  knowledge;  that  the 
failure  to  hold  said  directors'  meetings  has 
been  due,  as  plaintiff  is  informed  and  believes, 
to  the  machinations  of  tbe  said  D.  A.  Tomp- 
kins, president,  in  endeavoring  to  Invest  him- 
self with  absolute  control  in  the  management 
of  the  said  corporation;  that,  at  such  irregu- 
lar and  infrequent  intervals  as  the  said  board 
of  directors  may  have  met  for  the  transaction 
of  business,  the  said  D.  A.  Tompkins,  presi- 
dent, submitted  inadequate  and  evasive  re- 
ports as  to  tbe  condition  of  said  corporation, 
and  of  bis  administration  of  Its  said  affairs; 
that,  by  reason  thereof,  the  said  unwarranted 
and  fraudulent  credit  or  loan  of  $20,000  to  the 
insolvent  Chester  Mills,  as  aforesaid,  was 
made  without  the  knowledge  or  consent  of 
this  plaintiff,  and,  as  be  Is  Informed  and  be- 
lieves, without  the  knowledge  or  consent  of 
other  members  of  said  board  of  directors,  be- 
ing. In  effect,  a  credit  sale  by  D.  A.  Tompkins, 
president  of  the  Catawba  Mills,  to  D.  A. 
Tompkins,  president  of  tbe  Chester  Mills.  (12) 
That,  by  reason  of  tbe  fact  that  the  said  de- 
fendant, D.  A.  Tompkins,  and  his  coadjutors. 
Inclined  and  committed  by  pecuniary  inter- 
ests In  the  said  Chester  Mills  to  a  continuance 
of  tbe  present  policy  of  managing  and  operat- 
ing the  said  Catawba  Mills,  either  own  or 
control  by  proxy  a  maorlty  of  the  stock  of  tbe 
said  Catawba  Mills,  this  plaintiff  and  other 
stockholders  similarly  situated  are  powerless 
to  obtain  redress  or  tbe  protection  of  their 
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property  rights  within  the  corporation  itadf; 
that  the  said  parties.  Interested  as  aforesaid 
In  the  contlnaance  of  the  present  manaj^ 
ment  of  the  Catawba  Mills,  have  for  some  time 
past  been  engaged  In  a  canvass  of  the  stock- 
holders of  said  corporation,  for  the  purpose  of 
obtaining  proxies  of  stock  for  the  approach- 
ing annual  stockholders'  meeting;  and  that 
by  BO  obtaining  the  proxies  of  a  number  of 
shareholders,  unaware  or  111  Informed,  as 
plaintiff  belieTes,  of  the  true  condition  of 
Bald  corporation's  affairs,  and  by  the  pur- 
chase In  the  market  of  a  number  of  shares 
of  Its  said  depreciated  stock,  the  said  parties 
have  secured,  as  plaintiff  is  Informed  and  be? 
lleres,  a  sufficient  majority  to  control  In  said 
stockholders'  meeting;  and  that,  unless  this 
plaintiff  can  obtain  at  the  hands  of  this  hon- 
orable court  the  relief  hereinafter  prayed  for, 
his  stock  and  the  stock  of  other  stockholders 
In  the  said  Catawba  Mills  will  continue  to  de- 
preciate In  value,  to  his  and  their  irreparable 
damage  and  Injury."  We  think  the  com- 
plaint shows  facts  from  which  the  court  could 
reasonably  infer  that  plaintiff  could  not  ob- 
tain redress  within  the  corporation,  in  which 
case  it  is  not  necessary  to  allege  facts  show- 
ing an  honest  effort  to  procure  corporate  ac- 
tion. 

As  to  the  second  ground  of  demurrer,  we 
agree  with  the  circuit  court  In  overruling  the 
same.  Directors  are  personally  liable  to  the 
corporation,  or,  in  a  proper  case,  to  any  stock- 
holder, for  losses  arising  from  their  fraud, 
breach  of  trust,  or  gross  negligence  in  the 
management  or  disposition  of  the  corporate 
property;  and  any  person  or  corporation  par- 
ticipating In  such  fraudulent  conduct,  at  cor- 
ruptly receiving  the  corporate  property  fraud- 
nlently  disposed  of,  is  likewise  liable.  The 
complaint  does  not  attempt  to  declare  on  two 
or  more  causes  of  action,  based  on  the  right 
of  a  stockholder  to  fidelity  and  ordinary  care 
on  the  part  of  directors  in  the  management 
and  disposition  of  corporate  assets,  the  duty 
of  the  directors  In  that  regard,  and  the  alleged 
delict  or  wrong,  whereby,  it  is  said,  loss  to 
the  corporation  or  stockholder  has  been  sus- 
tained. The  demurrer  in  this  case  is  joint 
as  to  all  defendants.  Being  bad  as  to  such 
defendant  directors  as  are  properly  alleged 
to  have  fraudulently  disposed  of  corporate 
property,  or  allowed  it  to  be  so  disposed  of  by 
their  gross  negligence,  It  must  be  held  bad 
as  to  all  other  defendants  joining  In  the  de- 
murrer. Lowry  v.  Jackson,  27  S.  0.  318,  3 
S.  E.  473.  The  judgment  of  the  circuit  court 
Is  affirmed. 

(S3  s.  c.  ess) 

ARMOUR  PACKING  CO.  v.  LONDON  et  al. 

(Supreme  Court  of  South  Carolina.     Nov.  17, 

1898.) 
APPS1.L— ExoKPTioas — Fraodhlbkt  Comvbtahobs 

— AOCODNTINO  FOB  PROCESD3— ObDSK — LlABIU- 
TT  OP  ThANBVBRIB  —  CLAIMS  OF  CRBDITOBS — 
LiBNS— LmiTATIOKS — Refsrknob. 

1.  Elxoeptions  that  the  court  erred  'in  sns- 
talning  each  and  all  of  plaintiff's  exceptions  to 


the  accounting,"  or  In  overruling  all  of  de- 
fendant's exceptions  to  the  acconnting,''  ar« 
too  general  to  be  considered. 

2.  An  order  requiring  an  acconnting  by  as- 
signees on  setting  aside  the  assignment  ia  final 
as  to  the  scope  of  the  acconnting,  where  it  is 
not  appealed  from. 

3.  A  stock  of  goods  was  transferred  to  pre- 
ferred mortgagees  for  an  inventoried  price  of 
$1,345,  which  was  credited  on  the  mortgages, 
and  the  mortgagees  took  possession  and  ran 
the  business,  purchasing  new  goods  and  min- 
gling them  with  the  stock.  The  transfer  was 
afterwards  set  aside,  and  the  mortgagees  were 
ordered  to  account  "for  the  proceeds  of  the 
property  transferred  to  them."  Beld,  that  they 
should  account  for  $1345,  snch  som  being  the 
value  of  the  property,  with  interest  from  the 
date  of  the  transfer,  and  not  for  the  amonnti 
realized  from  sales  of  the  property. 

4.  A  purchaser  of  a  stock  of  goods  nnder  a 
fraudulent  conveyance  afterwards  set  aside, 
who  takes  charge  of  the  stock  and  also  of  the 
book  accounts,'  is  liable  for  interest  on  the 
amounts  collected  by  him  on  such  acconnts 
from  the  dates  of  collection. 

5.  A  purchaser  of  property  under  fraudolent 
conveyance  afterwards  purchased  a  claim 
which  was  a  subsequent  lien  on  the  property. 
The  conveyance  being  set  aside,  he  was  order- 
ed to  pay  the  proceeds  of  the  property  into 
court,  add,  that  the  claim  in  his  bands  was 
not  a  lien  on  the  fund  in  court. 

6.  A  purchaser  of  property  under  a  frandn- 
lent  conveyance  afterwards  purchased  a  claim 
against  the  property  for  half  its  face  value. 
Edd  that,  on  the  former  conveyance  being  set 
aside,  he  could  prove  his  claim  only  for  the 
amount  which  he  paid  for  it. 

7.  Property  on  which  there  were  two  mort- 
gages of  different  dates  was  conveyed  to  the 
first  mortgagee  to  apply  on  his  mortgage,  and 
was  converted  by  him.  The  conveyance  being 
set  aside,  he  was  ordered  to  pay  into  court  the 
amount  which  he  allowed  for  the  property. 
Hdd,  that  the  second  mortgage  was  not  a  lien 
on  the  fund  in  court. 

8.  A  mortgagor  transferred  the  property  to. 
the  mortgagee  to  apply  on  the  mortgage,  and 
afterwards  gave  him  a  note.  Sulraeiinently  s 
decree  was  entered  setting  aside  the  transfer 
as  a  fraudulent  assignment  for  creditors,  and 
ordering  the  proceeds  of  the  property  paid  in- 
to court  for  the  benefit  of  creditors.  Hdd,  that 
as  the  rights  of  creditors  were  fixed  as  exist- 
ing at  the  date  of  the  decree,  and  not  the  date 
of  the  transfer,  the  note  might  share  In  the 
fund. 

9.  A  note  which  was  made  the  basis  of  s 
claim  against  a  fund  placed  in  the  hands  of  the 
court  for  the  benefit  of  creditors  had  been 
given  In  payment  of  an  account  which  was 
barred  by  the  statute  of  limitations.  Hdd,  that 
the  claim  consisted  of  the  note,  and  not  the  ac- 
count, and  therefore  was  not  barred. 

10.  In  an  action  to  set  aside  a  fraudulent  con- 
veyance, an  order  appointing  a  referee  to  in- 
quire into  and  report  a  suitable  amount  to  be 
allowed  plaintiff's  oounseL  made  after  the  sale 
was  set  aside  and  at  the  date  of  rulings  on  ex- 
ceptions to  the  report  of  the  clerk  on  an  ac- 
counting as  to  the  amount  for  which  the  pur- 
chaser was  liable  and  to  which  the  creditors 
were  entitled,  is  not  premature. 

Appeal  from  common  pleas  circuit  court  of 
York  county;  R.  C.  Watts,  Judge. 

Action  by  the  Armour  Packing  Company 
against  F.  A.  Loudon  and  others  to  set  aside 
a  conveyance  as  fraudulent  The  convey- 
ance was  set  aside,  and  the  purchaser  or- 
dered to  pay  the  proceeds  into  conrt  for  the 
benefit  of  creditors.  From  rulinga  on  excei>- 
tlons  to  the  report  of  a  referee  appointed  to 
take  an  accounting  of  the  proceed*  of  the 
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property  and  pass  upon  dalms  of  creditors, 
defendants  appeal.    Modified  and  remanded. 

The  defendants  appealed  upon  the  follow- 
ing grounds,  to  wit:  "Tbat  bis  honor  erred 
(1)  in  sustaining  plalntiCF's  exceptions  as  to 
the  method,  of  accounting  before  the  clerk, 
in  not  charging  the  defendants  with  the  sum 
«f  $1,345.81,  as  the  proceeds  of  the  mortgaged 
property,  and  Interest  on  this  sum  from 
May  4,  1894;  (2)  in  sustaining  each  and  all 
of  plaintiffs  exceptions  to  the  accounting 
made  before  W.  B.  Wylle,  cleric  of  said  court; 
(3)  In  flndlng  that  in  restating  the  account  the 
clerk  will  charge  the  defendants  with  Inter- 
eat  on  the  choses  in  action  collected  In  the 
aggregate  sum  of  $481.30  from  the  time  the 
several  Items  making  up  the  same  were  col- 
lected; (4)  In  finding  that  the  J.  A.  Durham 
&  Co.  claim  la  not  a  mortgage  claim,  and  Is 
only  provable  for  60  per  cent  of  Its  face 
value  by  J.  R.  London;  (5)  in  sustaining 
plaintiff's  second  exception  to  the  clerk's  re- 
port on  claims,  and  not  allowing  the  note  of 
F.  A.  liondon  to  J.  R.  London  for  $894.11,  dated 
January  9,  1897;  (6)  In  sustaining  plaintiff's 
third  exception  to  said  report,  and  In  not 
allowing  the  account  of  John  B.  London 
against  F.  A.  London  for  $493.51;  (7)  In  sus-* 
talnlng  plaintUTs  fourth  exception,  and  In 
finding  that  the  mortgage  executed  by  F.  A. 
London  to  J.  G.  Suther  Is  not  admissible  as 
•  lien;  (8)  In  overruling  all  the  defendants' 
exceptions  to  the  accounting  and  report  on 
claims  made  by  W.  B.  Wylle,  clerk;  (9)  In 
failing  to  find  that  the  defendants  J.  R.  Lon- 
don and  Mary  B.  Moore  should  not  account 
for  any  of  the  proceeds  of  the  property  trans- 
ferred to  them  by  F.  A.  London  on  May  4, 
1894;  (10)  in  faUlng  to  find  that  the  de- 
fendant F.  A.  London  Is  entitled  to  receive 
as  a  homestead  exemption  $500  out  of  the 
property  involved  in  this  action  or  the  pro- 
ceeds thereof;  (11)  in  ordering  a  reference  to 
Inqaire  and  report  a  suitable  amount  as  com- 
pensation to  counsel  engaged  for  the  plaintiff, 
such  reference  being  premature." 

Wilson  &  Wilson,  for  appellanta.  Hart  & 
Cherry,  for  respondent 

JONES.  J.    On  the  27th  of  April.  1894.  F. 

A.  London,  an  insolvent  merchant,  executed 
two  mortgages  on  his  stock  of  goods,  store 
fixtures,  books  of  accoimt,  and  other  credits, 
horse,  dray,  and  other  rolling  stock,— one  to 
J.  R.  London  to  secure  three  notes,  aggre- 
gating $1,625.74,  and  the  other  to  M.  B. 
Moore  to  secure  a  note  for  $640.25,— all  the 
notes  being  dated  27th  April.  1894,  and  pay- 
able on  May  10th  following.  Before  the 
maturity' of  the  notes,  being  pressed  by  cred- 
itors, F.  A.  London,  on  May  4,  1894,  sold  the 
stock  of  merchandise,  fixtures,  and  rolling 
stock  to  the  defendant  J.  R.  London  and  M. 

B.  Moore  at  the  agreed  price  and  valuation 
of  $1,345.84,  which  amount  was  credited  on 
the  notes  secured  by  the  mortgages,— to  the 
notes  of  J.  R.  London,  $964.90;  to  the  note 
of  M.  B.  Moore,  $380.94.    The  mortgagees  at 


once  took  possession  of  the  goods,  etc.,  and 
also  received  the  books  of  account  of  F.  A. 
London,  and  for  a  time  continued  the  busi- 
ness as  their  own,  buying  other  goods,  and 
Intermingling  the  same  with  the  original 
stock  of  F.  A.  London,  selling  said  stock, 
with  the  additions  thereto,  and  collecting  the 
accounts,  etc.,  of  F.  A.  London.  A  short  time 
after  the  sale  to  defendants  (some  time  in 
May,  1894)  the  plalntlfl,  suing  for  Itself  and 
other  creditors  that  might  come  in,  brought 
t!i53  action,  which  on  January  14,  1897,  re- 
sulted in  the  decree  of  Hon.  R.  0.  Watts, 
from  which  no  appeal  was  taken,  adjudging 
the  said  mortgages  void,  both  under  the  stat- 
ute of  Elizabeth  and  under  the  assignment 
act,  being  held  to  be,  In  effect,  an  assignment 
by  an  insolvent  debtor  with  preferences.  The 
decree  further  required  the  defendants  J.  R. 
London  and  M.  B.  Moore  to  account  before 
W.  Brown  Wylle,  as  referee,  "for  the  pro- 
ceeds of  the  property  transferred  to  them." 
It  also  provided  for  calling  In  the  creditors 
of  F.  A.  London  to  establish  their  claims. 

As  to  the  accounting: 

The  referee,  construing  the  decree  of  Judge 
Watts  to  require  defendants  to  account  for 
the  proceeds  of  the  sale  of  the  goods,  etc., 
as  made  by  them  after  May  4,  1894,  held  de- 
fendants accountable  as  follows: 

To  net  amount  arising  from  sale  of 
stock  $     536  22 

To  net  amonnt  arising  from  sale  of 
rolling  stock   120  00 

To  net  amount  arising  from  collec- 
tions on  F.  A.  London  accounts. .  481  30 

To  net  amonnt  John  R.  London  ae-- 
counts  206  99 

To  net  amount  Mary  B.  Moore  ae- 
counts  72  80 

To  net  amount  to  open  accounts  and 
balance  on  ledger  of  London  & 
Moore  113  68 

Total    $  1,330  89 

Credited  by  amounts  paid  for  col- 
lecting, taxes,  and  wages 99  26 

Total  amoont  for  which  the  defend- 
ants should  account  to  this  court 
la  $  1,431  63 

The  defendants  excepted  to  this  report,  al- 
leging error  (1)  In  finding  that  the  defendants 
should  account  for  any  of  the  proceeds  of 
the  property  transferred  to  them  by  F.  A. 
London,  May  4,  1894;  (2)  in  finding  that  de- 
fendants should  account  for  any  of  the  items 
In  the  report  except  the  Item  of  $481.30, 
amount  arising  from  collections  on  F.  A. 
London's  accounts;  (3)  in  not  finding  that 
F.  A.  London  was  entitled  to  receive  $500 
from  said  fimds  as  a  homestead.  The  circuit 
court,  Hon.  W.  C.  Benet,  overruled  the  excep- 
tions of  defendants.  In  sustaining  the  ex- 
ceptions of  plaintiff,  his  honor  held,  in  ref- 
erence to  the  matter  of  accounting,  (1)  that 
the  referee  erred  In  not  charging  the  defend- 
ants J.  R.  London  and  M.  B.  Moore  with  the 
sum  of  $1,345.84,  and  Interest  thereon  from 
May  4,  1894,  the  same  being  the  price  at 
whldi  defendants  took  the  stock,  etc.,  after 
a  full  Inventor  and  valuation;   (9  that  the 
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defendants  having  Intermixed  tbe  goods  of 
F.  A.  London  coming  Into  their  hands  with 
other  goods  of  their  own,  so  that  the  mass 
of  goods  and  sales  thereof  became  Indistln- 
gnlshable,  It  was  error  to  adopt  the  method 
of  acconnting  by  supposed  retail  sales;  (3) 
tiiat  It  was  error  to  allow  the  defendant  J. 
R.  London  to  testify  as  to  sales  of  goods  at 
retail,  In  contradiction  of  the  allegations  of 
his  answer  in  the  cause;  (4)  that  Interest 
should  be  charged  against  the  defendants  on 
the  cboses  In  action  collected,  and  stated  to 
aggregate  the  sum  of  $48L30,  from  the  time 
the  several  Items  making  up  this  sum  were 
collected. 

Appellants'  first,  second,  third,  eighth,  and 
ninth  exceptions  allege  error  In  reference  to 
the  matter  of  accounting.  The  second  and 
eighth  exceptions  are  so  general  they  need 
not  be  considered.  Tbe  first  exception  as- 
signs error  "In  sustaining  plalntUT's  excep- 
tions as  to  the  method  of  accounting  before 
the  clerk.  In  not  charging  the  defendants 
with  the  sum  of  $1,345.84  as  the  proceeds  of 
the  mortgaged  property,  and  Interest  on  this 
sum  from  May  4,  1894."  We  do  not  think 
there  was  error  In  tbe  ruling  of  the  circuit 
court  Tbe  order  of  Judge  Watts  required 
defendants  to  account  "for  the  proceeds  of 
the  property  transferred  to  them."  As  fbiB 
order  haa  not  been  appealed  from,  it  is  final 
aa  to  tbe  scope  of  the  accounting.  Tbe  word 
"proceeds"  Is  of  such  general  signification 
that  resort  most  usually  be  made  to  the  con- 
text, and  to  the  subject-matter  to  which  K 
relates,  In  order  to  ascertain  its  meaning.  It 
Is  conceded  that  it  Includes  In  this  case  the 
receipts  from  the  collection  of  the  accounts 
and  notes  of  F.  A.  London  transferred  to  de- 
fendants May  4,  1894.  Just  previously.  In 
the  same  decree.  Judge  Watts  used  this  lan- 


guage, 


applied  the  proceeds  of 


the  personal  property  by  crediting  tbe  notes 
■ecured  by  the  mortgages";  alluding  to  the 
fact  that  defendants,  when  they  bought  the 
stock,  eta,  for  $1,345.84,  applied  this  sum, 
the  purchase  price  of  the  stock,  etc.,  to  tbe 
credit  of  the  notes  secured  by  the  mortgages. 
Here,  evidently,  the  circuit  Judge  meant  by 
the  word  "proceeds"  to  Include  tbe  price 
agreed  to  be  paid  by  defendants  for  the  goods, 
etc. 

We  think  It  fairly  within  the  terms  of  the 
decree  of  Judge  Watts  to  hold  tbe  defendants 
accountable  for  $1,345.84  as  the  proceeds  of 
that  part  of  the  assets  of  F.  A.  London  claim- 
ed to  have  been  purchased  by  them  on  May 
4,  1804.  Appellants  have  no  ground  for  com- 
plaint in  being  held  accountable  for  this  sum, 
for,  by  their  answers  in  this  case,  such  sum 
was  the  fair  value  of  tbe  property.  This  val- 
uation was  ascertained  by  taking  an  inven- 
tory of  tbe  stock  of  goods,  store  fixtures,  and 
rolling  stock  at  a  stated  valuation,  and  then 
estimating  the  true  value  at  76  per  cent. 
thereof.  Clearly,  defendants  were  liable  to 
account  for  the  property  or  Its  value.  Hav- 
ing Intermingled   this  property   with   other 


goods  purchased  by  fhem,  so  as  to  render  It 
impossible  to  account  with  accuracy  and  cer- 
tainty for  their  receipts  from  the  sale  there- 
of, they  cannot  complain  that  they  must 
account  for  Its  value,  as  estimated  by  tbem- 
selves  before  the  Intermingling.  Tbe  pro- 
ceeds of  this  transaction,  $1,345.84,  t)elng 
Illegally  retained  and  appropriated  by  the  de- 
fendants, they  are  liable  for  Interest  there- 
on from  the  time  of  retention  and  appropria- 
tion. Southern  Ry.  Co.  v.  City  Council  of 
GreenvUIe,  49  S.  0.  449,  27  a  B.  652,  and  an- 
thorltles  cited.  It  fellows  also  that  defend- 
ants are  liable  for  the  Interest  on  the  collec- 
tions aggregating  $481.30  from  the  time  of 
collection,  and  so  appellants'  third  exception 
must  be  overruled.  As  we  have  held  thai 
defendants  must  account  for  $1,345.84  aa  tbe 
value  or  proceeds  of  the  Stock  of  goods,  store 
fixtures,  and  rolling  stock  transferred  to 
them.  It  Is  unnecessary  to  further  notice  the 
ninth  exception,  which  Imputes  error  in  fall- 
ing to  find  that  the  defendants  should  not 
account  for  any  of  the  proceeds  of  the  prt^ 
erty  transferred  to  them  on  May  4,  18&4. 
As  to  contested  claims: 

1.  The  claim  of  J.  A.  Durham  &  Ga  It  ap- 
pears that  F.  A.  London,  on  April  28,  1894, 
gave  his  note  to  J.  A.  Durham  &  Co.  for 
$162.09,  in  settlement  of  a  simple  contract 
debt  existing  prior  to  the  mortgages  to  de- 
fendants, and  to  secure  said  note  executed  a 
mortgage  the  same  day  on  the  property  mort- 
gaged to  defendants.  Some  time  afterwards 
J.  R.  London  bought  this  note  and  mortgage 
for  50  per  cent,  of  Its  face.  The  dalm  was 
contested  on  the  ground  that  it  did  not  c(»- 
Btltute  a  lien  on  tbe  property  or  fund  In  ques- 
tion, and  was  provable  for  only  the  amount 
paid  therefor  by  J.  R.  London.  The  circuit 
court  took  this  view.  We  concur  In  this. 
Whatever  may  have  been  the  legal  rights  of 
J.  A.  Durham  &  Co.  against  the  specific  prop- 
erty mortgaged  while  in  the  hands  of  F.  A. 
London,  the  mortgage  Is  not  a  Hen  on  the 
fund  In  court  J.  R.  London,  holding  the  re- 
lation of  a  trustee  as  to  the  assets  of  F.  A. 
London  in  his  hands,  could  not  speculate  In 
reference  to  the  trust  estate.  The  claim  is 
provable  as  an  unsecured  claim  for  the 
amount  J.  R.  London  paid  therefor. 

2.  As  to  the  claim  of  J.  O.  Suther.  litis 
Is  a  note  by  F.  A.  London  to  J.  G.  Suther 
dated  April  30,  1894,  for  $155.35,  secured  by 
a  mortgage  on  the  stock  of  goods,  etc.,  ex- 
ecuted same  day.  The  circuit  court  allowed 
this  claim  to  be  established  as  an  unsecured 
claim.  We  concur  in  this.  The  court  did  not 
take  charge  of  the  estate  of  F.  A.  London 
for  the  purpose  of  administration  nntH  the 
filing  of  the  decree  of  Judge  Watts,  January 
14,  1897,  when  creditors  were  called  In  to 
establish  their  claims,  and  the  assets  then 
brought  Into  court  were  not  the  specific  prop- 
erty mortgaged,  but  the  liability  of  defend- 
ants to  account  for  the  proceeds  thereof, 
they  having  disposed  of  and  appropriated 
the  mortgaged  property.     If  the  mortgaged 


Digitized  by 


Google 


Va.) 


FOSTER  v.  COAIMONWEAIiTH. 


503. 


property  bad  been  brought  Into  court,  and 
•old  under  Its  order,  a  different  question 
would  be  presented  as  to  whether  the  mort- 
gages to  J.  G.  Suther  and  J.  A.  Durham  & 
Co.,  executed  after  the  void  mortgagies  to  de- 
fendants were  executed,  but  before  sequestra- 
tion of  the  property  by  the  court,  constitute 
liens  upon  the  fund  In  court  In  re  Spraglns, 
44  S.  C.  65,  21  S.  E.  543. 

3.  Note  by  F.  A.  London  to  J.  R.  London 
for  $8»4.11,  dated  January  9,  1897.  This 
note  shows  that  it  was  given  for  balance  due 
on  account  March  1,  18S3.  The  claim  was 
rejected  by  the  circuit  court  on  the  ground 
that  it  was  a  debt  created  after  the  assign- 
ment of  F.  A.  London  to  his  co-defendant8« 
on  the  27'th  day  of  April,  1894.  This  was  er- 
ror. The  rights  of  creditors  In  this  case  are 
to  be  determined  with  reference  to  the  filing 
of  the  decree,  January  14,  1897,  when  all 
creditors  of  F.  A.  London  were  required  to 
establish  their  claims.  When  the  court  took 
charge  of  the  assets  and  called  in  creditors, 
this  note  was  outstanding.  The  principle  an- 
nounced in  Ilagsdale  ▼.  Bank,  45  S.  C.  575, 
23  S.  B.  947,  that  debts  arising  after  an  as- 
signment is  made  are  not  provable  against 
the  assigned  estate.  Is  not  applicable  in  this 
case,  where  there  was  no  valid  assignment, 
and  the  claims  are  not  presented  against  an 
assigned  estate,  but  are  presented  against  a 
fund  in  court  under  a  call  of  the  court  for  all 
creditors  to  come  in  and  establish  their 
claims.  Respondents  gave  due  notice  that 
they  would  urge  that  the  Judgment  as  to  this 
claim  be  sustained,  on  the  ground  that  the 
claim  was  barred  by  the  statute  of  limltSr 
tions,  as  urged  below.  Clearly,  the  note  was 
not  barred,  and  that  was  the  claim  present- 
ed. The  account  of  March  1,  1883,  although 
barred  by  the  statute  of  limitations,  was  a 
good  consideration  for  the  note.  McGrath  ▼. 
Barnes,  13  S.  C.  338.  The  defense  of  the 
statute  of  limitations  is  the  personal  privilege 
of  the  debtor,  which  he  will  not  be  compel- 
led to  exercise,  since  the  law  allows  a  man  to 
be  honest  and  to  acknowledge  his  debts. 
There  is  no  suggestion  of  fraud  or  collusion 
as  to  this  claim.  If  it  be  conceded  that  in  in- 
solvency proceedings,  after  the  court  takes 
the  matter  of  claims  out  of  the  debtor's 
hands,  one  creditor  may  set  up  such  plea  as 
to  the  claim  of  another,  the  claim  in  this 
case  Is  not  the  account  of  1883,  but  the  note 
of  1897,  based  on  good  consideration,  and 
given  before  the  court  called  in  creditors. 
The  fifth  exception  as  to  this  claim  la  sus- 
tained. 

4.  The  account  of  J.  R.  London  against  F. 
A.  London  for  1403.61.  This  account  was 
from  March  19,  1894,  to  December,  1896. 
This  claim,  except  for  the  Item  of  cash  loan- 
ed March  19,  1891,  $50,  was  rejected  by  the 
circuit  court  on  the  ground  that  the  Items 
were  for  goods  purchased  after  the  date  of 
F.  A.  London's  assignment,  on  April  27,  1894. 
This  was  error,  for  reasons  already  stated. 
The  sixth  exception  Is  therefore  sustained. 


As  to  the  F.  A.  London's  claim  of  homestead. 

The  tenth  exception  alleges  error  in  falling 
to  And  that  defendant  F.  A.  London  is  en- 
titled to  receive,  as  a  homestead  exemption, 
$500  out  of  the  property  involved  in  this  ac- 
tion or  the  proceeds  thereof.  We  are  reliev- 
ed of  any  necestfty  of  passing  upon  the  right 
of  defendant  F.  A.  London  to  a  homestead 
exemption,  in  view  of  the  following  notice 
in  the  record:  "To  Messrs.  Wilson  &  Wilson, 
Attorneys  for  Appellants:  Take  notice  that 
on  the  argument  before  the  Hon.  W.  O. 
Benet,  at  November  term,  1897,  respondents 
announced  that  they  had  no  valid  objections 
to  oppose  to  the  claim  of  F.  A.  London  to  an 
exemption  of  $500  out  of  the  proceeds  of  the 
assets  in  issue.  They  repeat  this  announce- 
ment as  a  full  answer  to  appellants'  10th 
exception.  [Signed]  Hart  &  Cherry,  Attor- 
neys for  Respondent"  The  right  of  home- 
stead claimed  must  therefore  be  considered 
as  conceded  by  respondent 

We- find  no  error  in  the  order  for  reference 
to  inquire  and  report  a  suitable  amount  as 
compensation  to  counsel  for  plaintiff.  Wheth- 
er such  fee  can  be  paid  out  of  what  may  be 
assigned  to  F.  A  London  as  a  homsetead  lias 
not  l>een  considered  as  passed  upon  in  the 
circuit  court,  nor  will  it  be  considered  by  this 
court  at  this  stage. 

The  Judgment  of  the  circuit  court  la  modi- 
fied as  hereinabove  stated,  and  the  case  is 
remanded  for  further  proceedings  hi  accord- 
ance with  the  principles  herein  announced. 


(96  Va.  306) 

FOSTBR  T.  COMMONWEALTH. 

(Supreme  Court  of  Appeals  of  Virginia.    Sept 

16,  1898.) 

Rapb— Capacitt  to  Cokhit. 

A  boy  under  14  years  of  age  is  conclnslve- 
It  presumed  to  be  incapable  of  committing  tA- 
tner  rap*  or  an  attempt  to  commit  rape. 

Error  to  circuit  court  Roanoke  county. 
One  Foster  was  convicted  of  an  attempt  to 
commit  rape,  and  he  brings  error.     Reversed. 

W.  W.  Ballard,  for  appellant  The  Attor- 
ney General,  for  the  Commonwealth. 

RIBLY,  3.  This  case  presents  for  decision 
the  important  question  whether  a  boy  under 
14  years  of  age  is  capable,  under  the  law,  of 
committing  the  crime  of  rape  or  of  the  at- 
tempt to  commit  it  It  does  not  appear  ever 
to  have  been  passed  upon  in  this  state  by  any 
court  of  last  resort 

In  Law  V.  Com.,  76  Va.  886,  It  was  stated, 
as  the  result  of  all  the  authorities,  that  a 
boy  under  14  years  of  age,  who  aids  and  as- 
sists another  person  in  the  commission  of  the 
offense  of  rape,  may  be  convicted  as  principal 
In  the  second  degree.  If  it  appear  from  all 
the  circumstances  of  the  case  that  he  had  a 
mischievous  discretion;  but  the  particular 
question  we  are  now  called  upon  to  decide 
was  not  involved  in  that  ca8«,  and,  though 
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adTerted  to,  the  court  refrained  from  express- 
ing any  opinion  upon  It 

By  the  common  law,  a  boy  under  14  yean 
of  age  l8  conclusively  presumed  to  be  incapa- 
ble of  committing  the  offense,  whatever  be  the 
real  fact  Evidence  to  rebut  the  presump- 
tion is  inadmissible.  1  Hale,  P.  C.  630;  4 
BL  Comm.  212;  2  Buss.  Crimes  (9th  Ed.)  1117; 
2  Archb.  O.  Prac.  Sf  PI.  156;  Rex  v.  Blder- 
shaw,  3  Car.  &  P.  396;  Bex  v.  Oroombrldge, 
7  Car.  &  P.  582;  Reg.  v.  Philips,  8  Car.  &  P. 
736;  Beg.  v.  Jordon,  9  Car.  &  P.  118;  Beg.  v. 
Brimilow,  Id.  366;  Beg.  v.  Waite  [1892]  2  Q. 
B.  600;  and  Beg.  t.  WUllams  [1883]  1  Q.  B. 
320. 

In  the  United  States  the  rule  of  the  com- 
mon law  has  not  been  uniformly  followed.  It 
was  adhered  to  in  State  v.  Handy,  4  Har. 
(Del.)  B66;  State  ▼.  Sam,  60  N.  C.  293;  In 
Williams  V.  State,  20  Fla.  777;  and  in  Me- 
Klnny  v.  State,  20  Fla.  565,  10  South.  732. 
See,  also,  Com.  v.  Green,  2  Pick.  380. 

In  Williams  T.  State,  supra,  it  was  held 
that  as  there  was  no  statute  in  Florida  fixing 
the  age  within  which  a  person  Is  capable  of 
committing  the  crime  of  rape,  the  rule  of  the 
common  law  prevailed,  and  that  a  boy  under 
14  years  of  age  could  not  be  guilty  of  the 
offense. 

In  some  of  the  other  states  the  rule  of  the 
common  law  has  been  laid  down  in  a  modi- 
fled  form. 

In  Williams  v.  State,  14  Ohio,  222,  it  was 
held  that  an  Infant  under  the  age  of  14  years 
is  presumed  to  be  Incapable  of  committing 
the  crime  of  rape,  or  of  an  attempt'  to  com- 
mit It;  but  that  the  presumption  may  be  re- 
butted by  proof  that  he  has  arrived  at  puber- 
ty, and  is  capable  of  consummating  the 
crime.  This  decision  was  made  in  1846. 
The  question  was  again  before  the  court  In 
1878,  in  the  case  of  HUtabiddle  v.  State,  35 
Ohio  St  52;  and  the  rule  in  its  modified 
form,  as  laid  down  In  Williams  v.  State,  su- 
pra, since  it  had  stood  as  the  law  of  that 
state  for  many  years,  was  followed,  but  it 
is  strongly  implied  in  the  opinion  that  ex- 
cept for  the  previous  decision,  the  court  would 
have  adhered  to  the  rule  of  the  common  law. 

The  rule  In  its  modified  form,  as  adopted  in 
Williams  V.  State,  14  Ohio  St  222,  has  been 
followed  in  New  Yorlt,  Tennessee,  Kentucky, 
Louisiana,  and  Georgia.  People  v.  Randolph, 
2  Parker,  Or.  B.  174;  Wagoner  v.  State,  6 
Lea,  352;  Hellman  y.  Com.,  81  Ey.  457,  1  S. 
W.  731;  State  V.  Jones,  39  La.  Ann.  935,  3 
South.  67;  and  Gordon  v.  State,  93  Ga.  531, 
21  S.  E.  51.  See  State  v.  Teargan  (K.  C.)  36 
Lawy.  Rep.  Ann.,  note  203  (s.  c.  23  S.  E.  153). 

The  American  text  writers  upon  criminal 
law,  so  far  as  we  have  had  access  to  them, 
adhere  to  the  rule  of  the  common  law.  Da- 
vis, Cr.  Law,  25,  29;  Minor,  Syn.  Cr.  Law, 
73;  Whart  Ct.  Law,  |  661;  3  Greeni.  Ev.  i 
^15;  and  1  Blsh.  New  Cr.  Law,  |  373;  2 
Blsh.  New  Cr.  Law,  1 1117. 

The  last-named  author,  who  is  universally 
recognized  as  one  of  the  ablest  and   most 


philosophical  writers  upon  law  In  ttds  coun- 
try. In  bis  latest  work  on  Criminal  Law,  ap- 
proves unqualifiedly  the  rule  of  the  common 
law  for  the  sake  of  convenience  and  decency 
as  well  as  for  Its  justice,  and  doubts  "wheth- 
er physical  capacity  in  boys  below  fourteen 
is  sufiiclently  frequent  to  call  for  the  aboli- 
tion of  a  technical  rule  so  well  adapted  aa 
this  to  prevent  those  particular  statements  of 
indecent  things  which  wear  away  the  sense 
of  the  refined,  placed  by  the  Maker  In  the 
human  mind  as  a  protector  of  its  virtae."  2 
Blsh.  New  Cr.  Lew,  i  1117. 

The  convention  of  May,  1776,  which  de- 
^red  our  separation  from  England,  and 
framed  the  first  constitution  of  the  state,  or- 
dained that  "the  common  law  of  England, 
all  statutes  or  acts  of  parliament  made  in  aid 
of  the  common  law  prior  to  the  fourth  year 
of  the  reign  of  King  James  the  First  and 
which  are  of  a  general  nature,  not  local  to 
that  kingdom,  together  with  the  several  acts 
of  the  general  assembly  of  this  colony  now 
in  force,  so  far  as  the  same  may  consist  with 
the  several  ordinances,  declarations,  and  res- 
olutions, of  the  general  convention,  shall  be 
the  rule  of  decision,  and  shall  be  considered 
as  in  full  force,  until  the  same  shall  be  al- 
tered by  the  legislative  power  of  this  col 
ony."  St  9  Hen.  p.  127,  f  S;  St  IS  Hen.  p. 
23,  c.  17;  and  1  Bev.  Code,  pp.  135,  136,  cc. 
38,  40. 

In  the  year  1792,  so  much  of  the  ordinance 
of  1776  as  adopted  the  acts  of  parliament  of 
a  general  nature,  made  in  aid  of  the  common 
law,  prior  to  the  fourth  year  of  James  I.,  was 
repealed  by  the  legislature;  but  that  part  of 
the  ordinance  of  1776  which  established  the 
common  law  until  It  should  be  altered  by 
leg:islatlve  power  has  never  been  repealed. 

The  revisers  of  the  Code  of  1849  prepared, 
and  the  legislature  adopted,  the  following 
statute,  prescribing  the  force  and  effect  to  be 
given  to  the  common  law: 

"The  common  law  of  England,  so  tar  as  it 
Is  not  repugnant  to  the  principles  of  the  bill 
of  rights  and  constitution  of  this  state,  shall 
continue  in  force  within  the  same,  and  be 
the  rule  of  decision,  except  In  those  respects 
wherein  It  is  or  shall  be  altered  by  the  gen- 
eral assembly."    Code  1849,  c.  16,  f  1. 

And  this  is,  by  statute,  the  force  and  effect 
to  be  given  to  it  at  the  present  time.  Code 
1887,  I  2. 

Consequently  the  common  law  of  England, 
so  far  as  it  is  not  repugnant  to  the  principles 
of  the  bill  of  rights  and  constitution  of  this 
state,  or  has  not  been  modified  by  our  writ- 
ten law,  is  in  full  force  in  this  state,  and 
constitutes  the  rule  of  decision  on  aU  sub- 
jects, whether  of  a  civil  or  criminal  nature. 
See  Report  of  Bevisers  of  Code  1848,  p.  68, 
note. 

Although,  by  the  terms  of  the  ordinance  of 
1776,  the  common  law  was  adopted  generally, 
end. without  a  qualification  similar  to  that  an- 
nexed to  the  adoption  of  the  British  statutes, 
yet  it  has  always  been  considered  that  the 
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•ame  principle  governs  tbe  adoption  of  the 
common  law.  Such  of  Its  doctrines  and  pc\n- 
dples  aa  are  repugnant  to  the  nature  and 
character  ot  our  political  system,  or  which  the 
different  and  varied  circumstances  of  our 
coimtry  render  Inapplicable  to  us,  are  either 
not  in  force  here,  or  must  be  so  modified  In 
their  application  a«.to  adapt  them  to  our  con- 
dition. It  Is  a  reasonable  and  substantial 
compliance  with  the  common  law,  "whose  pe- 
culiar beauty  Is  that  It  adapts  itself  to  the 
rishts  of  parties  under  every  change  of  cir- 
cumstances," rather  than  a  literal  one,  which 
is  exacted  by  Its  adoption.  1  Tuck.  Comm. 
9;  Coleman  v.  Moody,  4  Hen.  &  M.  20,  21; 
Flndlay  v.  Smith,  6  Munf.  148;  Stout  ▼. 
Jackson,  2  Rand.  (Va.)  147;  and  Stokes  T. 
Vppee  Appomattox  Co.,  3  Leigh,  337. 

The  legislature,  which  is  the  representative 
of  the  sovereign  power  of  the  people,  and 
■peclally  charged  with  the  duty  of  making 
or  amending  laws  to  meet  their  needs,  has 
not  at  any  time  enacted  any  law  changing 
the  rule  of  the  common  law  with  respect  to 
the  matter  under  consideration.  The  pre- 
sumption, from  the  Inaction  of  the  legislature, 
1b  that  it  has  not  been  found  that  the  climate 
of  our  state  or  the  habits  and  condition  of 
our  pecHPle  require  any  change  or  modifica- 
tion of  the  rule.  And,  in  this  connection,  it  la 
significant,  and  tends  to  confirm  the  presump- 
tion from  the  Inaction  of  the  legislature,  that 
In  the  judicial  history  of  the  state,  extending 
over  a  period  of  more  than  100  years,  no  case 
drawing  in  question  the  rule  of  the  common 
law  In  respect  to  the  age  of  pQberty  in  males 
can  be  found  in  any  court  of  last  resort  la 
tbe  state. 

We  are  not  aware  of  any  cllmatlb  Influence 
on  our  people,  by  reason  of  their  locality,  or 
difference  In  their  habits  or  condition,  that 
calls  for  a  modification  of  our  unwritten  laws 
aa  to  the  age  of  puberty,  even  if  we  were 
satisfied  that  we  had  the  power  to  make  It, 
in  view  of  the  force  and  effect  the  statute 
requires  shall  be  given  to  the  common  law. 
The  inconvenience,  if  not  absolute  Inability, 
of  obtaining  evidence  of  the  puberty  of  e 
boy  under  the  age  of  14,  and  his  capacity  to 
commit  the  crime  of  rape,  except  by  tbe  ex- 
posure of  his  person,  either  voluntary  or  com- 
pulsory, and  the  questionable  right  of  the 
commonwealth  to  obtain  It  by  compulsion,  do 
not  Invite  a  modification  of  the  arbitrary  rule 
of  the  com<mon  law;  while  the  unreliable  and 
unsatisfactory  evidence  of  the  capacity  of  the 
accused  to  commit  the  crime,  when  so  obtain- 
ed and  adduced,  and  the  statement  and  dis- 
cussion of  Indecent  things  which  must  at- 
tend its  introduction  before  the  Jury,  would 
cause  US  to  hesitate  to  depart  from  a  loog- 
established  rule,  which  has  had  the  sanction 
of  tbe  wisest  Judges  and  undergone  the  test 
of  years. 

The  circumstances  nnder  which  the  evi- 
dence to  establish  the  puberty  of  the  accused 
in  the  case  before  us  was  obtained,  together 
with  its  uatture  and  doubtful  character,  are 


well  calculated  to  deter  any  modification  of 
the  rule  of  the  common  law,  unless  made 
necessary  by  the  social  condition  of  our  peo- 
ple and  required  for  the  protection  of  virtue. 

The  accused  being  under  14  years  of  age, 
and  conclusively  presumed  to  be  Incapable- 
of  committing  the  crime  of  rape,  it  logically 
follows,  as  a  plain  legal  deduction,  that  be 
was  also  Incapable  in  law  of  an  attempt  to 
commit  It  He  could  not  be  held  to  be  g^ullty 
of  an  attempt  to  commit  an  offense  which  he 
was  physically  impotent  to  perpetrate.  1 
Bish.  New  Cr.  Law,  {  7M;  2  Blsh.  New  Cr. 
Law,  {  1136;  2  Russ.  Crimes,  676;  3  Greenl. 
By.  f  215,  note;  State  v.  Sam,  60  N.  G.  293; 
Reg.  V.  Walte  [1892]  2  Q.  B.  600;  and  Reg.  v. 
Williams  [1803]  1  Q.  B.  320. 

The  Judgment  of  the  circuit  court  must 
be  reversed,  and  a  new  trial  awarded  the 
plaintiff  In  error,  to  be  had  In  accordance 
with  the  views  expressed  in  the  foregoing 
opinion. 

(96  Va.  8S7) 

LTNCHBtrRO  PERPETUAL  BDILDINO  * 

LOAN  ASS'N  V.  FELLERS  et  al. 

(Supreme  Oonrt  of  Appeals  of  Virginia.    Sept. 

16,  1898.) 

MOBTSAOBB  —  SaPAKATB  TbAKSVBRB    O*  PRBMISSa 

— Obdbr  o*  Sdmbotiok— Pabtial  Rblbabb— Bf- 

VICT— BOKA  FiDB  PURCBASBRS — DBBDB— RECOR- 
DATION. 

1.  Where  a  mortgagee  released  one  portion 
of  the  premUes  knowing  that  a  third  person 
had  purchased  another  portion  subsequent  to 
the  mortgage,  and  he  was  paid  part  of  the  pro- 
ceeds of  the  released  poroon,  such  other  por- 
tion will  be  discharged  from  an  amount  of  the 
mortgage  debt  equal  to  the  difference  between 
the  value  of  the  property  released  and  what 
was  applied  on  the  debt  out  of  its  proceeds. 

2.  Where  portions  of  mortgaged  premises  are 
sold  at  different  times,  they  are  liable  for  the 
mortgage  debt  in  the  inverse  order  of  their  sale. 

3.  The  grantee  of  a  parcel  of  mortgaged 
premises  was  trustee  of  a  church  when  it  had 
purchased  another  parcel  and  assumed  the 
mortgage,  and  when  the  purchase  was  rescind- 
ed, and  when  the  church  purchased  a  part  of 
the  former  parcel  on  condition  that  the  lien 
should  be  released,  which  was  done,  and  he 
was  an  active  participant  in  these  transactions, 
and  had  knowledge  of  all  the  facts.  Helii,  that 
his  parcel  was  liable  to  satisfy  that  portion  of 
the  mortgage  debt  which  was  discharged  from 
a  parcel  purchased  subaeqaent  to  that  of  gran- 
tee, by  the  release  of  the  parcel  purchased  by 
the  church.  ' 

4.  The  registry  of  a  deed  by  a  subsequent 
purchaser  is  no  notice  to  parties  who  acquired 
their  rights  before  the  deed  was  registered. 

Appeal  from  circuit  court  of  city  of  Ro- 
anoke. 

Bill  by  the  Lynchburg  Perpetual  Building 
&  Loan  Association  against  M.  L.  Fellers  and 
others.  There  was  a  decree  for  complainant 
for  less  relief  than  that  demanded,  and  it 
appeals.    Reversed  In  part 

Moomaw  &  Woods,  for  appellant  Hans- 
brough  &  Hall,  Scott  it  Staples,  and  S.  H. 
Oiaves,  for  appellees. 

BUCHANAN,  J.  In  February.  1891,  W.  P. 
Huff,  who  was  the  owner  of  a  lot  of  land  in 
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the  city  of  Roanoke  on  which  there  were 
three  bonses,  executed  a  deed  of  trust  to  ae- 
cure  the  payment  of  the  sum  of  $2,000,  which 
he  had  borrowed  from  the  appellant  In  Jtdy 
following,  Huff  sold  and  conveyed  a  part  of 
the  lot  to  the  trustees  of  the  United  Brethren 
Church  for  $2,600.  They  paid  $600  In  cash, 
and  assumed,  It  Is  alleged,  payment  of  the 
debt  due  the  appellant  At  or  about  the  same 
time,  Huff  sold  and  conveyed  another  portion 
of  the  lot,  with  a  house  on  It  to  W.  H.  Strlck- 
ler,  one  of  the  trustees  of  the  church.  In 
November  of  the  same  year,  M.  L.  Fellers 
purchased  another  portion  of  the  lot,  upon 
which  the  other  two  houses  were  located, 
from  Huff,  and  received  a  conveyance  there- 
for. The  trustees  of  the  church,  after  pay- 
hig  three  monthly  Installments  (July,  August, 
and  September)  of  $42.94  each  upon  the  debt 
secured  by  the  deed  of  trust,  notified  Huff 
that  they  could  not  and  would  not  proceed 
further  with  their  purchase.  Between  that 
time  and  November,  1802  (precisely  when 
does  not  clearly  appear).  Huff  and  the  church 
trustees  agreed  to  rescind  the  contract  be- 
tween them  for  the  sale  and  purchase  of  the 
lot  No  reconveyance  was  made,  but  the 
deed  from  Huff  to  them,  which  had  never 
been  recorded,  was  destroyed.  Prior  to  the 
26th  day  of  November,  1892,  Huff  agreed  to 
sell  to  the  trustees  of  the  church  a  portion 
of  the  lot  embraced  hi  their  first  contract, 
which  had  been  rescinded.  The  trustees  of 
the  church  required,  as  a  condition  preced- 
ent to  their  purchase,  that  Huff  should  have 
that  portion  of  the  lot  released  from  the  Hen 
of  the  deed  of  trust  The  lien  was  released 
by  the  appellant  by  deed  dated  November  12, 
1892,  as  to  that  portion  of  the  lot,  and  on 
the  26th  of  the  month  Huff  conveyed  It  to  the 
trustees  of  the  church. 

A  large  part  of  the  appellant's  debt  remains 
unpaid,  and  the  questions  presented  by  this 
record  are  what  property  is  liable  for  its  pay- 
ment and  the  order  In  which  the  property 
liable  should  be  subjected. 

The  second,  third,  fourth,  fifth,  and  sixth 
assignments  of  error  raise  substantially  the 
same  question,  viz.:  To  what  extent  If  at 
all,  had  the  land  purchased  by  Fellers  been 
released  from  the  lien  of  the  deed  of  trust 
by  reason  of  the  conduct  of  the  appellant? 

The  conduct  relied  on  to  show  that  it  had 
been  absolutely  released  was  that  Huff  and 
the  trustees  of  the  church  had  rescinded  the 
contract  between  them  of  July,  1891,  by 
which  the  latter  had  assumed  the  payment  of 
the  debt  secured  by  the  deed  of  trust  and 
that  this  rescission  was  with  the  assent  of 
the  appellant 

The  burden  of  proving  that  the  appellant 
had  assented  to  the  rescission  of  the  contract 
was  upon  Fellers.  He  had  purchased  with 
full  knowledge  of  the  appellant's  lien,  and  in 
order  to  prevent  the  land  so  purchased  from 
being  subjected  to  its  payment  It  was  neces- 
sary for  him  to  show  that  the  appellant,  with 
notice  of  hU  equities,  had  done  some  act  to 


bis  prejudice.  The  evidence  does  show,  we 
think,  that  the  appellant  had  notice  of  Fel- 
lers' purchase,  or  that  be  had  an  interest  In 
the  land,  when  the  appellant  executed  the 
release  of  November  12,  1892.  After  his  pur- 
chase was  made,  and  the  policy  of  Insurance 
had  expired  which  had  theretofore  been 
taken  out  by  Huff  on  the  property  for  the 
benefit  of  appellant,  and  as  a  further  protec- 
tion to  the  debt  secured  by  the  deed  of  trust 
Fellers  obtained  a  new  policy  In  bis  own 
name  on  the  house  on  that  portion  of  the 
property  purchased  by  him.  That  policy  was 
sent  to  the  appellant  by  the  secretary  of  the 
Insurance  company,  accompanied  by  a  letter 
dated  July  7,  1892,  In  these  words:  "Please 
find  Inclosed  fire  Insurance  policy,  $1,200,  in 
renewal  of  policy  of  W.  P.  Huff,  expired  on 
the  9th,  on  property  on  which  you  Iiave  a 
lien.  It  was  the  opinion  of  Mr.  Fellers  that 
houses  insured  would  not  stand  more  Insur- 
ance than  $600  each,  and  for  that  reason  the 
amount  was  reduced."  It  Is  proven  that  it 
appeared  from  the  Fellers  policy  of  Insurance 
that  the  title  was  in  him,  and  that  the  appel- 
lant had  a  deed  of  trust  upon  the  property. 
It  further  appears  that  in  December,  1893, 
after  the  property  had  been  advertised  for 
sale  under  the  deed  of  trust  Fellers  went 
to  the  office  of  appellant  to  see  the  secretary 
In  order  to  get  an  extension  of  time,  and 
while  there  he  inquired  If  the  policies  of  In- 
surance had  not  expired,  thinking  tb&t  he 
had  only  taken  them  out  for  12  months,  when 
the  secretary  replied  that  they  had  not  that 
they  were  three-year  policies,  went  to  his 
safe,  and  took  them  out  and  said,  "Here  are 
the  policies  and  deed  of  trust"  When  asked 
If  the  appellant  knew  before  that  time  tliat 
he  was  a  purchaser  of  the  property,  he  re- 
plied that  he  could  not  say  that  it  did.  as 
there  bad  never  been  any  correspondence  be- 
tween them,  but  that  the  facts  seemed  to  be 
familiar  to  the  secretary  when  he  (Fellers) 
told  him  who  he  was. 

Unexplained  (and  the  appellant  made  no  ef- 
fort to  explain  them),  these  facts  show  that 
the  company  must  have  known,  when  It  re- 
leased the  church  lot  from  the  lien  of  the 
deed  of  trust  that  Fellers  had  acquired  an 
Interest  in  the  property  embraced  in  the  deed 
of  trust  '  Upon  no  other  reasonable  theory 
can  Its  acceptance  and  retention  of  Fellers' 
policy  of  insurance  be  explained  or  Justified. 
The  evidence,  however,  does  not  show,  in  our 
opinion,  that  the  appellant  was  a  party  to 
or  knew  of  the  rescission  of  the  contract  of 
July,  1891,  by  which  the  trustees  of  the 
church  assumed  to  pay  the  debt  secured  by 
the  deed  of  trust  The  circuit  court  erred, 
therefore,  in  holding  that  the  Fellers  proper- 
ty was  absolutely  released  from  the  Hen  of 
the  deed  of  trust  It  was  only  discharged 
from  an  amount  of  the  deed  of  trust  debt 
equal  to  the  value  of  the  parcel  released,  so 
far  as  the  proceeds  of  that  parcel  had  not 
been  applied  to  the  payment  of  the  Hen.  The 
Injury  done  to  Fellers  by  the  release  was  the 
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difference  between  the  valne  of  the  property 
releaaed,  and  what  was  actually  paid  out  ot 
Its  proceed!,  ot  on  account  of  it,  upon  the 
lien. 

In  the  event  the  proceeds  of  the  Fellera  lot 
ia  not  sufQcient  to  satisfy  that  portion  of 
the  appellant's  debt  chargeable  upon  it  aa 
hereinbefore  shown,  the  StrlcUer  lot  will  be 
liable,  being  next  in  order  of  alienation  by 
Huff.  It  will  also  be  chargeable  with  that 
portion  of  the  debt  of  appellant  from  which 
the  Fellers  lot  was  discharged  by  the  release 
of  the  church  lot  from  the  lien  of  the  deed 
of  trust  Ordinarily,  when  the  equities  of  the 
▼arlous  owners  of  lands  subject  to  a  deed  at 
trust  are  unequal,  so  that  their  respectire 
parcels  are  liable  in  the  inverse  order  of  their 
alienation,  if  the  deed  of  trust  creditor,  hav- 
ing notice  of  this  situation,  releases  a  pared 
Trhlch  is  primarily  liable,  he  thereby  dischar- 
ges or  releases  those  parcels  which  are  subse- 
quently liable,  in  the  order  of  their  several 
liabilities,  from  an  amount  of  the  deed  of 
trust  debt  equal  to  the  value  of  the  parcel 
released.  But  this  effect  of  the  release  may 
be  obviated  by  the  conduct  of  the  parties  to 
be  affected.    8  Pom.  Eq.  Jur.  i  1226. 

In  this  case  Strlckler's  conduct  has  been 
such  that  he  cannot  claim  the  benefit  of  the 
general  rule.  He  was  one  of  the  trustees  of 
the  church  when  their  first  purchase  was 
made,  when  that  contract  was  rescinded, 
when  they  made  their  second  purchase  upon 
the  condition  that  the  lien  of  the  deed  of 
trust  upon  it  should  be  released,  and  when 
that  release  was  made.  He  was  an  active 
participant  in  ail  these  various  transactions 
between  Huff  and  the  trustees  of  the  church, 
and  had  full  knowledge  of  all  the  facts.  The 
evidence  does  not  show  that  the  appellant 
had  notice  of  his  rights  or  taiterest  In  the 
property  when  it  released  its  lien,  even  If 
notice  under  the  facts  of  the  case  could  af- 
fect the  question.  There  is  no  pretense  that 
Strickler  informed  the  appellant  of  bis  pur- 
chase. 

The  registry  of  his  deed  was  not  notice  to 
the  appellant  It  Is  true,  we  think,  as  stated 
by  counsel,  tliat  this  court  has  never  passed 
npon  that  question,  but  it  is  well  settled, 
both  npon  principal  and  authority,  that  the 
registry  of  a  deed  by  a  subsequent  purchaser 
is  no  notice  to  parties  who  liave  acquired 
their  rights  before  the  time  when  the  deed 
Is  registered.  Neither  the  language  nor  the 
policy  of  the  registry  acts  was  Intended  to 
affect  the  holders  of  antecedent  rights,  but 
only  such  persons  as  are  compelled  to  search 
the  records  In  order  to  protect  their  own  in- 
terests. Cheesebrough  v.  Millard,  1  Johns.- 
Ch.  409,  414;  George  v.  Wood,  9  Allen,  80; 
notes  to  Aldrick  v.  Cooper,  1  White  &  T. 
Lead.  Cas.  Bq.  (4tb  Am.,  from  4th  Londoh, 
Bd.)  pp.  807-312;  1  Jones.  Mortg.  K  372,  562; 
2  Pom.  Eq.  Jur.  H  656,  657,  1226. 

Neither  Is  it  satisfactorily  shown  that 
Judge  Woods  was  such  an  agent  of  the  ap- 
pellant  and    acquired    his    knowledge    of 


Strlckler's  purchase  under  sudi  circumstan- 
ces, as  that  his  knowledge  would  be  notice  to 
It 

Whether  the  trustees  of  the  church,  who,  it 
Is  alleged,  assumed  payment  of  the  appel- 
lant's debt  are  personally  liable  for  it  and, 
if  so,  whether  Fellers  is  substituted  to  the 
appellant's  rights  against  them,  or  their 
rights.  If  any,  against  the  church  property, 
are  questions  which  cannot  be  passed  npon 
at  this  time.  Only  two  of  the  five  or  more 
trustees  of  the  church  who  are  charged  with 
having  assumed  the  payment  of  the  appel- 
lant's debt  are  parties  to  tills  suit  They  are 
necessary  parties,  and,  before  any  decree  Is 
made  affecting  their  rights,  they  should  be 
made  parties  to  this  suit 

We  are  of  opinion,  therefore,  that  the  de- 
cree complained  of  must  be  affirmed  in  so 
far  as  It  fixes  the  amount  due  appellant  on 
its  debt  and  directs  the  vacant  lot  situated 
on  the  southeast  comer  of  Franklin  road  and 
Day  avenue,  still  owned  by  Huff,  to  be  first 
subjected  to  Its  payment  ftud  that  In  all  oth- 
er respects  the  decree  must  be  reversed,  and 
the  cause  remanded  to  the  circuit  court  to  be 
proceeded  with  in  accordance  with  the  views 
expressed  in  this  opinion. 

GABDWBLU  J„  absent 


(M  Va.  S30) 
FRANKLIN  COUNTY  et  al.  t.  GILLS  et  aL 
(Supreme  Court  of  Appeals  of  Virginia.    Sept 
IS,  1898.) 
CoDNTiss — Optioers'  Authoritt— Propertt. 
Officers   of   a    county,    having   control    of 
property   of  the  county  for   county  purposes, 
cannot   authorize   its   use   for   purposes   other 
than  those  provided  by  law;    and  when  they 
attempt  to  oo  so  the  county  may  recover  the 
property  from  tlie  person  so  authorized. 

Appeal  from  circuit  court,  Franklin  county. 

Ejectment  by  Franklin  county  and  others 
against  Gills  &  Johnson.  There  was  a  judg- 
ment for  defendants,  and  plaintiffs  appeaL 
Reversed. 

L.  W.  Anderson  and  B.  A  Davis,  for  appel- 
lants.   B.  W.  Saunders,  for  appellees. 

BUCHANAN,  J.  This  is  an  action  of  eject- 
ment brought  by  the  plaintiffs  to  recover  the 
possession  of  a  room  in  the  court  house  of 
Franklin  county.  In  the  possession  of  the  de- 
fendants. 

The  facts  in  evidence,  as  agreed  and  certi- 
fied by  the  circuit  court,  are  as  follows: 

"The  property  in  controversy,  as  set  forth 
In  the  plaintiffs'  declaration,  is  the  property 
In  fee  simple  of  Franklin  county;  that  the 
deed  under  which  the  said  county  holds  the 
land  on  which  the  room  in  controversy  Is  lo- 
cated specifically  provides  that  the  land  con- 
veyed shall  be  used  for  public  purposes  only, 
and  none  other  whatsoever;  that  the  Judge 
of  the  county  court  of  Franklin  county  em- 
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ployed  one  Do<&  Webb  as  keeper  or  janitor 
ot  the  court  bouse,  at  a  salary  of  $100  per 
year;  the  said  Webb  out  of  said  salary  was 
to  furnish  fuel  for  the  court  and  Jury  rooms 
when  needed,  and  was  permitted  by  the  said 
judge  to  use  the  room  In  controversy  for  the 
storage  of  the  same  and  other  things,  such  as 
stoves,  etc.;  that  some  time  afterwards,  to 
wit,  about  the  year  1890  or  1891,  the  said 
Webb,  being  right  largely  In  debt  to  the  said 
defendants,  who  are  merchants  doing  a  gen- 
eral mercantile  business  In  a  building  adjoin- 
ing the  public  square,  and  about  twenty-five 
ar  thirty  feet  from  thQ  room  In  controversy, 
told  the  said  defendants  that  they  might  nse 
the  said  room  for  a  storage  room  until  the  use 
of  same  should  be  worth  a  sufficient  sum  to 
extinguish  his  said  indebtedness,  or  as  long 
BS  his  said  contract  with  the  said  judge  con- 
tinued; that  the  said  defendants  thereupon 
entered  Into  the  said  room,  and  ever  since 
that  time  have  been  using  It  as  a  storage 
room  for  com,  meat,  empty  boxes,  and  bar- 
rels, etc.;  that  the  said  Webb,  ever  since  he 
was  first  employed  by  the  said  judge  as  keep- 
er or  janitor  of  the  said  court  house,  has 
used  a  portion  of  the  said  room  (which  Is 
rery  large),  whenever  needed,  for  the  storage 
of  fuel,  etc.;  that  no  one  other  than  the  said 
Webb  has  at  any  time  given  the  said  defend- 
ants permission  to  use  or  occupy  the  said 
room,  but  that  the  said  judge  of  the  county 
court  has  never  objected  to  this  arrangement 
between  Webb  and  the  said  defendants,  but 
tacitly  allowed  the  same  as  an  addition  to  the 
janitor's  salary;  that  before  the  county  judge 
allowed  the  janitor  to  take  possession  of  this 
room,  which  Is  In  the  basement  of  the  court 
house,  same  was  open  to  the  public  at  large, 
was  In  a  dilapidated  condition,  and  was  Indls- 
crtmlnately  used  as  a  necessary  and  resort  for 
stock." 

From  the  evidence  It  clearly  appears  that 
the  purposes  for  which  the  defendants  took 
possession  and  have  been  using  the  property 
In  controversy  was  purely  a  private  one,  and 
wholly  disconnected  with  any  purpose  for 
which  the  property  was  acquired  and  held. 

The  only  question,  therefore,  for  our  consid- 
eration, is  whether  the  county  has  the  right 
to  recover  the  possession  of  the  property  of 
the  county  where  the  agents  or  officers  of  the 
county  who  have  control  of  the  property  for 
county  purposes  have  placed  it  in  possession 
of,  or  assented  to  Its  occupation  and  nse  by, 
third  persons  for  purposes  other  than  those 
provided  by  law. 

This  question  was  carefully  considered  In 
the  case  of  Alleghany  Co.  v.  Parish,  93  Va. 
S15,  25  a.  B.  882,  and  a  decision  rendered, 
which,  in  our  opinion,  controls  this  case. 

The  conclusion  reached  in  that  ease  was 
that  the  Inhabitants  of  a  municipal  corpora- 
tion or  of  a  county  are  Its  corporators,  and 
that  the  officers  are  but  the  public  agents  of 
the  corporation;  that  their  duties  and  powers 
are  prescribed  by  statute  or  by  charter,  which 
all  persons  not  only  may  know,  but  are  bound 


to  know;  that  from  this  do<>trlne  It  foUowa 
that  contracts  not  anthorlzeA  by  the  diarter 
or  by  statute,  and  which  are,  therefore,  not 
within  the  scope  of  the  powers  of  tbe  corpo- 
ration, are  void;  that  lands  acquired  for  court 
house,  jail,  and  other  public  buildings,  being 
acquired  by  the  county  under  a  special  power, 
and  for  special  purposes  only,  the  county  was 
of  necessity  confined  In  Its  use  of  the  land  to 
the  purposes  for  which  authority  to  acquire 
was  given,  and  subject  to  the  restrictions  im- 
posed. 

In  that  case  it  was  decided  that  neither  the 
county  court  nor  the  board  of  supervisors  had 
the  power  to  authorize  or  permit  property  o( 
the  county  to  be  used  for  purposes  other  than 
those  provided  by  law,  and  that  any  effort  to 
do  so  was  not  only  beyond  the  scope  of  their 
powers,  but  In  violation  of  their  duties.  There 
the  board  of  supervisors,  as  well  as  the  coun- 
ty court,  had  attempted  to  enter  into  con- 
tracts with  the  occupant  of  the  land  and  those 
under  whom  he  claimed,  by  which  property 
of  the  county  was  to  be  held  and  used  for 
law  offices.  This,  It  was  held,  could  not  be 
done.  The  alleged  contracts  were  treated  as 
nullities,  and  the  right  of  the  county  of  Alle- 
ghany to  recover  sustained. 

It  is  clear  that  the  judge  of  the  county  court 
of  Franklin  county  had  no  authority  to  au- 
thorize or  assent  to  a  lease  to  the  defendants 
of  the  room  In  controversy,  to  be  used,  in  cod- 
nectlon  with  their  mercantile  business,  for 
storing  com,  meat,  etc.  It  was  In  excess  of 
his  power,  and  gave  no  right  to  the  defend- 
ants to  take  or  hold  possession  of  the  proper- 
ty. They  were,  therefore,  In  the  unlawful 
possession  of  the  property,  and  the  county  of 
Franklin,  the  fee-simple  owner,  had  the  right 
to  recover  possession  of  it,  in  order  that  it 
might  be  held  and  used  for  the  purposes  for 
which  it  was  acquired. 

We  are  of  opinion  that  the  verdict  of  the 
jury  in  favor  of  the  defendants  was  errone- 
ous, and  that  the  circuit  court  erred  in  re- 
fusing to  set  it  aside  and  grant  a  new  trial 
upon  the  motion  of  the  county.  The  judgment 
of  the  circuit  court  must  therefore  be  revers- 
ed, the  verdict  set  aside,  and  the  cause  re- 
manded for  a  new  trial. 

OARDWELL,  J.,  absent 


(96  Va.  323) 

PEOPLE'S  BUILDING.  LOAN  &  SAVINGS 
ASS'N  V.  TINSLEY. 

(Supreme  Court  of  Appeals  of  Virginia.    Sept 
15.  1898.) 

BUILDIKO  ASSOOIATtONS— CONTHACn— Writ  IiiV 
OOVEKSS— QSDKT— VaIjUS  OF  ShaBEB  OF  StOCZ. 

1.  A  by-law  of  a  bnildtng  association  located 
in  New  York  required  all  payments  to  be  made 
to  its  secretary,  at  its  principal  office.  Hdd, 
that  a  member  residing  In  Virginia  must  be 
considered  as  having  contracted  with  reference 
to  such  by-law,  which  made  his  contract  pet^ 
formable  in  New  York. 

2.  A    contract    with   a    building   assouiation 
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waa,  by  Its  terms,  to  be  performed  In  New 
Tork.  Sftid,  that  the  fact  that  some  of  his  paj- 
menta  1^  s  member  residlns  in  Vireinla  were 
made  to  an  agent  of  the  association  tberdn,  for 
the  conrenience  of  both  parties,  did  not  make 
the  contract  a  Virginia  contract 

8.  A  contract  made  in  Virginia  with  a  bnlld- 
Ing  association  provided  for  payment  of  premi- 
nms,  dnes,  fines,  etc.,  to  the  association  in 
New  York.  Held,  that  snch  contract,  being 
performable  in  New  Tork,  and  valid  under  its 
laws,  would  not  be  nsurious,  though  nsurlous 
under  the  laws  of  Virginia. 

4.  A  member  of  a  bnilding  association  bor- 
rowed from  it,  pledging  his  shares  of  stock  as 
eecnritj.  By  lus  contract  of  suliscription  to 
the  stock,  he  was  to  pay  thereon  for  90  months, 
when  it  was  estimated  the  same  would  ma- 
ture. Before  its  maturity  he  asked  to  have  its 
▼alue  credited  on  his  indebtedness  to  the  asso- 
ciation, wlilch  value  he  ascertained  by  deduct- 
ing from  the  matured  value  of  the  shares  at 
tiie  end  of  the  96  months  the  amount  of  the 
monthly  payments  still  due.  Held,  that  he  was 
entitled  to  be  credited  with  a  sum  equal  to  the 
Talue  of  his  shares  on  the  books  of  the  asso- 
ciation, which  value  should  be  ascertained  by 
adding  togeUier  the  monthly  installments  paid 
on  his  stock,  and  all  dividends  declared  thereon, 
and  deducting  the  percentage  of  the  losses  of 
the  association  with  which  Via  shares  wm« 
chargeable. 

Appeal  from  buatinga  court  of  Radford. 

BUI  by  J.  W.  Tinsley  against  the  People'i 
Building,  Loan  &  Savings  Association.  From 
tlie  decree,  defendant  appeals.     Reversed. 

Smith  &  King,  for  appellant  W.  R.  Whar- 
ton, for  appellee. 

BUCHANAN,  3.  On  April  2,  1892,  J.  W. 
Tlnsley  and  R.  O.  Noel,  then  members  of  the 
People's  Building,  poan  &  Savings  Associa- 
tion, and  owners  of  87  shares  of  its  stock, 
twrrowed  from  it  the  sum  of  $2,S00,  payable 
In  eight  years.  To  secure  the  payment  of 
that  sum,  which  was  evidenced  by  th^ 
twnd,  they  executed  a  deed  of  trust  on  a 
house  and  lot  situated  In  the  city  of  Radford, 
and  pledged  their  shares  of  stock  as  collat- 
eral security.  During  the  eight  yean  the 
loan  was  to  continue,  the  borrowers  under^ 
took  to  pay  monthly  $10.41  as  interest  and 
$10.41  aa  premium  thereon.  If  they  failed 
to  make  such  payment,  and  each  default  con- 
tinued for  three  months,  it  was  provided 
that  the  principal  sum,  together  with  all  un- 
paid interest  and  premiums,  should  Imme- 
diately become  due  and  payable.  By  the 
terms  of  their  contract  of  subscription  to  tlie 
stock  of  the  association,  they  were  required 
to  pay  65  cents  on  each  share  of  stock  every 
month  for  96  months,  and  In  default  of  such 
payment  they  were  liable  to  certain  fines. 
Tinsley  and  Noel  paid  the  dues  upon  their 
stock,  and  the  Interest  and  premiums  on  the 
loan,  until  November  1,  1896,  when  all  pay- 
ments ceased.  In  March,  1897,  the  appellee, 
Tinsley,  who  had  become  the  owner  of  the 
tumse  and  lot  upon  which  the  deed  of  trust 
was  given.  Instituted  this  suit,  charging, 
among  other  things,  that  the  loan  was  usuri- 
ous, and  stating  the  amounts  paid  thereon, 
tnd  praying  for  an  account  to  ascertain  the 
balance.  If  any,  due  from  him. 


In  May  following,  the  appellant  filed  Its 
answer.  In  which,  among  other  things,  It 
denied  the  usury  charged;  stated  that  It  then 
elected  to  declare  the  loan  to  be  due,  because 
of  the  appellee's  failure  to  make  payments 
thereon  according  to  the  contract  of  borrow- 
ing; and  claimed  that  the  balance  due,  after 
giving  all  proper  credits,  was  $1,587.71. 

The  commissioner  of  the  court,  to  whom 
the  account  was  referred,  reported  that  tbs 
contract  was  not  nsurlous,  and  that  the  bal- 
ance due  to  the  association  from  the  appellee 
was  $802.51,  Including  $56.26,  Insurance  pre- 
mium, paid  by  the  building  association. 

From  the  decree  confirming  that  report  this 
appeal  waa  allowed. 

The  only  error  assigned  by  the  appellant 
association  is  that  the  commissioner  and  the 
court  ought  to  have  found  the  balance  due 
from  the  appellee  to  be  $1,587.71,  instead  of 
$802.51. 

The  appellee,  under  rule  9  of  the  court,  as- 
signs as  error  the  action  of  the  court-in  hold- 
ing that  the  contract  of.  borrowing  was  not 
usurloua 

We  will  consider  the  appellee's  assignment 
of  error  first,  inasmuch  as  no  correct  state- 
ment of  account  between  the  parties  can  be 
made  ontll  the  question  of  usury  is  settled. 

Under  the  decisions  of  this  court  in  the 
cases  of  Nickels  v.  Association  (appellant  com- 
pany) 98  Va.  880,  25  S.  B.  8^  and  Ware  v. 
Investment  Ca,  95  Va.  689,  29  S.  E.  714,  the 
contract  under  consideration  must  be  held 
to  be  a  New  York  contract.  It  is  true  that 
there  Is  nothing  In  the  bond  given  for  the 
money  borrowed,  nor  In  the  deed  of  trust 
executed  to  secure  Its  payment,  to  show 
where  the  contract  was  to  be  performed.  It 
Is  also  true  that  the  appellee  was  a  resident 
of,  and  received  the  money  In,  this  state,  and 
that  the  property  embraced  In  the  deed  of 
trust  is  situated  In  the  city  of  Radford. 
These  facts  would,  if  nothing  else  speared, 
be  sufficient  to  make  It  a  domestic  contract; 
but  article  16  of  the  by-laws  of  the  appellant 
association  provides  and  requires  that  all  re- 
mittances for  admission,  monthly  and  quar- 
terly Installments,  fines,  penalties,  interest, 
and  premiums,  and  all  other  payments,  shall 
be  made  to  the  secretary  of  the  association, 
at  its  principal  office,  in  Geneva,  In  the  state 
of  New  York.  As  a  member  of  the  associa- 
tion, the  appellee  must,  as  was  held  in  the 
cases  referred  to  above,  be  considered  as  hav- 
ing contracted  with  reference  to  that  by-law, 
wblch  made  it  a  contract  to  be  performed  In 
the  state  of  New  York.  The  fact  that  some 
of  the  payments  provided  for  were  made  to 
an  agent  of  the  association  located  in  this 
state,  for  the  convenience  of  one  or  both  of 
the  parties,  does  not  make  that  a  Virginia 
contract  which  by  its  express  teruM  was 
made  a  New  York  contract  Ware  t.  Invest- 
ment Co.,  supra. 

Treating  It  as  a  contract  to  be  performed 
In  the  state  of  New  York,  the  hustings  court 
did  not  err  in  holding  that  it  was  not  usurl- 
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ons.  AssociaUon  v.  Ash  worth,  91  Va.  708,  22 
S.  G.  521,  and  cases  cited  aboye. 

We  wlU  now  consider  the  appellant's  asp 
signment  of  error. 

The  amount  to  which  the  appellee  was 
entitled  as  a  credit  on  his  Indebtedness  to 
the  association  on  account  of  his  certificates 
of  stock  must  be  determined  by  the  terms 
of  his  contract.  Being,  as  we  have  seen,  a 
New  York  contract,  and  to  be  construed 
and  governed  by  the  laws  of  that  state, 
we  cannot  do  better  than  quote  from  the 
opinion  of  the  supreme  court  of  that  state 
In  the  case  of  O'Malley  t.  Association  (this 
appellant)  reported  in  92  Hun,  572,  36  N. 
T.  Supp.  1016,  where  a  contract  of  sab- 
scrlption  similar  to  the  one  involved  in  this 
case  was  construed.  In  that  case  the  share- 
holder bad  subscribed  for  five  shares  of 
stock  of  Class  A,  and  had  In  all  respects  com- 
plied with  the  rules  and  regulations  of  the 
association.  At  the  expiration  of  five  years 
from  the  date  of  his  certificate  (the  time 
when,  according  to  its  face,  it  was  payable), 
he  presented  it  to  the  association,  and  de- 
manded the  sum  of  $500,  its  face  or  par 
value.  The  association  declined  to  pay  that 
turn,  for  the  alleged  reason  that  the  shares 
had  not  earned  that  amount,  but  stated  that 
the  amount  that  they  bad  earned  was  $371, 
which  It  offered  to  pay  upon  the  surrender 
of  the  certificate.  This  the  shareholder  de- 
clined, and  brought  suit  The  trial  court  con- 
strued the  certificate  to  be  an  absolute,  nn- 
conditional  promise  to  pay  $500  (the  par 
value  of  the  certificate)  at  the  expiration  of 
five  years  from  its  date,  and  gave  Judgment 
for  that  sum.  From  that  Judgment  the  as- 
sociation appealed.  The  appellate  court.  In 
I>asslng  upon  the  correctness  of  that  Judg- 
ment, said: 

"The  main  question  presented  by  the  appeal, 
aa  stated,  is  whether  the  plaintiff  is  entitled  to 
recover  the  face  value  of  the  certificate,  or 
whether  his  recovery  should  be  limited  to  the 
amount  the  shares  had  earned. 

"If  the  language  of  the  certificate  alone  is 
considered,  there  can  be  but  little  doubt  that 
the  decision  of  the  trial  court  was  right. 

"In  construing  this  contract  the  defend- 
ant's articles  of  association  and  by-laws  must 
be  considered  as  part  of  the  contract,  and  be 
given  their  proper  effect  Glbbs  v.  Bank,  83 
Hun,  92,  31  N.  T.  Supp.  406;  In  re  (Dom'rs  of 
Washington  Park,  62  N.  Y.  131.  It  is  rea- 
sonably certain  that  If  the  construction  con- 
tended for  by  the  plaintiff  Is  to  prevail.  It  will 
thwart  the  scheme  and  purpose  of  the  asso- 
ciation, and  probably  bankrupt  It.  The  plan 
of  the  organization  contemplates  that  holders 
of  certificates  shall  be  entitled  to  share  equal- 
ly in  Its  earnings.  It  ts  a  mutual  association. 
It  cannot  with  propriety  be  claimed  that,  un- 
der the  defendant's  articles  of  association  and 
by-laws.  It  was  contemplated  that  there 
should  be  any  distinction  in  the  time  of  the 
maturity  of  the  shares  of  stock. 

"The  officers  of  the  defendant  association. 


however,  assumed  to  issue  to  the  plaintiff  a 
certificate  which,  upon  Its  face,  states  that 
the  association  at  the  end  of  five  years  win 
pay  the  holder  thereof  the  sum  of  $100  a 
share. 

"Plainturs  payments  were  $13  a  year  on 
each  share  of  stock,  amounting  upon  bis  five 
shares  to  $65  a  year,  and  in  five  years  to  the 
sum  of  $325.  Interest  computed  at  6  per 
cent  per  annum  on  the  payments  from  tlie 
time  they  were  respectively  made  until  the 
end  of  five  years  amounts  to  between  $45  and 
$46,  which,  added  to  the  paymente,  make 
$371,  the  amount  which  the  defendant  claim- 
ed the  shares  had  earned,  and  which  it  offered 
to  pay.  If  the  plaintiff  is  entitled  to  recover 
the  $500,  his  Investment  earned  from  22  to 
23  per  cent  per  annum,— an  amount  of  inter- 
est which,  if  paid  upon  all  the  certificates 
Issued  by  the  defendant,  would  in  all  proba- 
bility bankrupt  the  association;  a  result 
which,  It  would  seem,  must  have  been  ap- 
parent to  the  parties  when  the  transaction 
took  place. 

"The  plaintiff  was  presumably  aware  of  the 
general  plan  of  the  association,  for  It  was 
stated  in  his  certificate  that  the  articles  of  a»- 
soclatlon  and  the  by-laws  were  to  form  a 
part  of  the  contract;  and,  as  stated,  the  gen- 
eral plan  of  the  association  contemplated  that 
all  the  shareholders  should  be  entitled  to  a 
pro  rata  share  of  its  earnings.  He  must  have 
been  aware  that  it  was  not  at  all  probable 
that  the  earnings  of  the  association  would  be 
sufficient  to  pay  the  rate  of  interest  which  his 
construction  of  the  contract  calls  for.  It  was 
not  possible  to  know  at  the  time  the  certifi- 
cate was  Issued  to  the  plaintiff  when  it  would 
mature  by  the  accumulation  of  dividends,  for 
that  necessarily  depended  upon  the  earnings 
of  the  association,  and  they  could  not  be  de- 
termined in  advance. 

"The  dues,  fees,  and  penalties  paid  by  the 
shareholders,  with  the  interest  and  premiums 
paid  by  the  borrowing  members,  make  up  and 
constitute  the  Income  of  the  association,  and 
provide  the  fund  from  which  the  dividends 
upon  the  stock  are  paid.  People  v.  Preston. 
140  N.  Y.  549,  35  N.  B.  979.  The  dividends 
can  only  be  paid  out  of  the  earnings.  Section 
7  of  chapter  122  of  the  Laws  of  1851,  as 
amended  by  chapter  564,  Laws  1875.  If  the 
five-year  danse  be  construed  as  an  estimated 
time  for  the  maturity  of  the  certificate,  then 
the  certificate  conforms  to  the  general  scheme 
of  the  organization  and  to  the  statutes. 

"The  authority  to  Issue  a  certificate  with  a 
fixed  period  of  maturity  Is  not  expressly  giv- 
en, either  by  the  statute,  or  by  the  articles 
of  association  or  by-laws  of  the  association. 
We  are  of  opinion  that  the  defendant  did  not 
possess  the  power  or  authority  to  Issue  a  cer- 
tificate specifying  a  fixed  maturity  i>eriod,  and 
that  the  clause  in  the  certificate  in  question 
should  be  construed  as  an  estimated  period 
of  maturity.  The  amount  actually  earned  by 
the  certificate  at  the  time  it  was  presented 
by  the  plaintiff  for  payment  was  only  $371." 
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From  that  dedslon  It  is  clear  that  even  If 
the  appellee  in  this  case  had  compiled  'wltb 
all  the  rules  and  regulations  of  the  associa- 
tion, and  fully  kept  his  contract  during  the 
entire  96  months  In  which  it  was  estimated 
that  hla  certificate  of  stock  would  mature, 
and  had  then  demanded  payment,  he  would 
only  have  been  entitled  to  receive  what  his 
stock  had  earned,  unless  it  had  then  matured. 
The  fact  that  he  was  also  a  borrowing  mem- 
ber cannot  render  his  stock  more  valuable. 
Where  he  refuses  or  falls  to  comply  with  the 
terms  of  his  contract  of  subscription  or  of 
borrowing,  and,  before  the  maturity  of  bis 
stock,  asks  to  have  its  value  credited  upon 
his  indebtedness  to  the  association  (to  which 
the  association  assents),  he  is  only  entitled  to 
be  credited  with  a  sum  equal  to  the  value  of, 
or  the  amount  standing  to  the  credit  of,  his 
certiflcatefl  on  the  books  of  the  association. 
That  value,  as  shown  by  the  evidence,  waa 
^,107.96,  and  was  arrived  at  by  adding  to- 
g^ether  all  monthly  installments  paid  on  each 
certificate  of  stock  on  the  monthly  Install- 
ments to  the  loan  fund  prior  to  January,  1896, 
and  all  dividends  declared  thereon  prior  to 
that  time.  From  this  sum  was  deducted  23 
per  cent  for  losses  of  the  association,  as  di- 
rected by  the  shareholders  at  their  annual 
meeting  in  January,  1896.  To  the  sum  re- 
maining after  this  deduction  was  made  there 
were  added  the  monthly  installments  paid  on 
the  certiflcates  of  stock  to  the  loan  fund  after 
January,  1896.  The  sum  of  $1,107.05,  under 
the  evidence  in  the  case,  must  therefore  be 
nmsldered  the  amount  which  the  appellee  is 
entitled  to  have  credited  upon  his  Indebted- 
ness to  the  association. 

At  that  time  the  indebtedness  of  the  appel- 
lee amounted  to  the  sum  of  $2,695.66.  De- 
ducting the  value  of  the  shares  from  the 
amoant  due  from  the  appellee,  and  It  leaves 
dae  the  appellant,  as  of  May  1,  1897,  the  sum 
of  $1,587.71,  instead  of  $802.51,  as  determined 
by  the  court 

The  decree  complained  of  must  therefore  be 
reversed,  and  the  canse  remanded  to  the  hus- 
tings court,  with  direction  to  enter  such  de- 
cree aa  is  proper,  and  In  accordance  with  the 
views  expressed  in  this  opinion. 

OABDWBLLt  J.,  absent 


(«6  Va.  352) 

LIBEKTT  SAV.  BANE  v.  OTTERVIKW 
LAND  CO.  et  al. 

(Supreme  Court  of  Appeals  of  Virginia.    Sept. 
15,  1898.) 

CoBPOBAnoKs— Subscriptions —BxroRaBMBXT  — 

LiMITATIONa 

Under  Oode,  §  2920.  prohibiting  action  <« 
a  verbal  contract  after  three  years  from  accru- 
ing of  right  of  action,  an  action  on  a  verbal 
stock  subscription  is  barred  in  three  years  from 
the  entering  of  the  decree  calling  on  stockhold- 
ers to  pay  the  balance  due  on  their  shares,  an4 
authorising  the  receiver  to  collect  the  same. 


Appeal  from  circuit  court  of  city  of  Bed- 
ford. 

Bill  by  the  Liberty  Savings  Bank  against, 
the   Otterview   Land    Company   and   others 
There  was  a  decree  for  defendants,  and  com 
plalnant  appeals.    Affirmed. 

J.  Singleton  Diggs,  S.  Orlffln,  and  F.  W. 
Whitaker,  for  appellant.  Smith,  Moncure  & 
Gordon,  S.  S.  P.  Fatteson,  Joa  T.  Johnson 
Campbell  &  Tucker,  and  H.  M.  Heuser,  for 
appelleea 

HARRISON,  J.  Tlie  object  of  this  suit  is 
to  wind  up  the  affairs  of  an  insolvent  land 
company,  and  apply  its  assets  to  the  payment 
of  debts.  The  amended  and  supplemental  bill 
brings  the  stockholders  before  the  court,  and 
asks  for  a  decree  against  them  for  the  bal- 
ance due  upon  the  shares  of  stock  held  by 
each.  The  appellees  each  answer  under  oath, 
and  deny  that  they  made  any  contract  in  writ- 
ing to  take  stock  in  the  company,  or  author- 
ized any  one  to  make  such  a  contract  for 
them,  and  plead  the  statute  of  limitations 
applicable  to  verbal  contracts  as  a  bar  to  any 
recovery  against  them. 

The  only  question  necessary  to  be  decided 
is  whether  or  not  this  de7ense  Is  sufficient  to 
defeat  the  claim  asserted  against  the  appel- 
lees. 

The  several  pleaa  and  answers  pnt  the  bur- 
den upon  appellant  to  prove  that  appellees 
had  bound  themselves  by  a  contract  In  writ- 
ing to  take  the  stock.  There  is  no  evidence 
that  any  one  of  those  sought  to  be  held  liable 
ever  made  such  a  contract  Their  names  ap- 
pear on  the  books  of  the  company,  and  the 
evidence  tends  to  prove  that  appellees  are 
the  owners  of  the  stock  charged  to  them.  It 
is  not,  however,  a  question  of  ownership, 
but  whether  the  contract  to  become  owner 
was  verbal  or  written.  No  original  lists  are 
produced.  The  names  on  the  books  are  not  In 
the  handwriting  of  appellees,  and  the  evi- 
dence all  tends  to  show  that  the  several  sub- 
scriptions appearing  on  the  books  were  based 
upon  verbal  contracts,  and  that  appellees 
made  no  contract  in  writing  to  take  the  stock, 
or  to  become  the  owners  thereof. 

The  defense  Is  based  upon  the  provisions  of 
the  statute  limiting  the  period  within  which 
suits  shall  be  brought  upon  verbal  contracts. 
Section  2920  of  the  Code  provides  that  no  ac- 
tion shall  be  brought  upon  a  verbal  contract 
unless  within  three  years  from  the  time  the 
right  of  action  accruea  In  the  case  at  bar 
the  right  of  action  accrued  June  10,  1893, 
when  the  decree  was  entered  calling  upon  the 
stockholders  to  pay  the  balance  due  upon  the 
several  shares  of  stock  held  by  each,  and 
authorizing  the  receiver  to  collect  the  same 
by  suit  or  otherwise.  The  amended  and  sup- 
plemental bill  making  the  stockholdors  par- 
ties, and  asking  for  a  decree  against  them, 
was  not  filed  until  March  31, 1897,  more  than 
three  years  after  the  right  of  action  accrued. 
Tbere  being  no  evidence  of  a  written  contract 
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to  take  the  stock  In  qneetlon,  and  the  aolt 
to  enforce  payment  having  been  instituted 
more  than  three  years  after  the  right  accmed, 
the  right  to  recover  Is  barred,  under  the  ex- 
press terms  of  the  statute  relied  on  by  the 
appellees. 

The  circuit  court  baring  so  held,  Its  decree 
must  be  affirmed. 

GARDWELL,  J.,  absent 


(N  Va.  atu 

MATNBT  T,  RATUFF  et  aL 

(Sapreme  Court  of  Appeals  of  Virginia.    Jnly 
7,  188a) 

PCBLIO     LAItDS— FORFB^TURS  —  TaXBS  —  BPSOmO 

FsBroRMANOE— Cloud  oh  Title— BVjciit 

Pl.Bl.OIK0— WaIVSB  —  AfPBAL. 

1.  Under  the  statutes  making  it  the  dnty  of 
landowners  to  enter  their  lands  on  the  books  Of 
the  commissioner  of  revenue  for  taxation,  a 
grant  by  the  commonwealth  in  1705  of  a  tract 
of  land  which  was  never  so  entered  for  taxa- 
tion, and  on  which  no  taxes  were  ever  paid,  is 
forfeited. 

2.  A  forfeiture  of  a  grant  of  land  by  the 
commonwealth,  under  the  statute,  for  failure 
to  enter  it  for  taxation,  need  not  be  evidenced 
by  any  record. 

3.  Where,  on  the  facts  shown,  the  law  Is 
dear  that  a  prior  grant  is  forfeited,  it  consti- 
tutes no  cloud  on  the  title  acquired  under  a 
subsequent  grant;  and  hence  one  who  con- 
tracts to  purchase  sudi  title  will  be  compelled 
to  do  so. 

4.  A  statement  In  the  answer  that  defendant 
reserves  "all  just  exceptions  to  the  many  defi- 
ciencies by  demurrer  to  a  bill  exhibited,"  etc., 
is  not  sufficient  to  attack  the  bill  as  on.  demur- 
rer. 

5.  Where  a  defendant  omitted  to  demur  to  a 
bill  which  was  defective  because  certain  allega- 
tions of  title  and  authority  were  omitted,  and 
answered,  supplying  the  deficiencies,  he  can- 
not on  appeal,  complain  that  the  bill  is  insuffi- 
cient in  law. 

Appeal  from  circuit  conrt.  Buchanan  coun- 
ty. 

Bill  by  M.  S.  Ratllff  and  another  against 
William  Matney.  There  was  a  decree  for 
complainants,  and  defendant  appeals.  Af- 
firmed. 

B.  Walter  Dobson  and  S.  W.  Williams,  for 
appellant    Finney  &  Stlnson,  for  appellees. 

BUCHANAN,  J.  The  bill  bi  this  case  was 
filed  by  the  appellees  for  the  purpose  of  hav- 
ing a  contract  for  the  sale  of  a  tract  of  land 
specifically  executed.  They  allege  that  as 
administrators  of  John  M.  Batilff,  they  sold 
to  the  appellant  In  May,  1892,  a  parcel  of 
land,  containing  643  acres;  that  they  executed 
a  bond  to  him  for  title,  by  which  they  bound 
themselves  to  make,  or  cause  to  be  made,  to 
him,  a  deed  with  covenants  of  general  war- 
ranty, when  the  purchase  money  was  fully 
paid;  that  the  appellant  executed  to  them  for 
the  unpaid  purchase  money  his  two  bonds, 
which,  subject  to  certain  credits,  are  still  due 
and  unpaid;  and  that  the  appellant  refuses 
to  pay  them.  They  also  file  with  it  as  an 
•scrow,  a  leed.  executed,  as  they  allege,  "by 


the  proper  parties,"  conTeylng  the  land  to  the 
appellant,  with  covenanta  of  general  war^ 
ranty,  and  ask  to  have  the  land  subjected  to 
the  payment  of  their  debt;  and  if  the  pro- 
ceeds arising  from  its  sale  are  not  sufficient 
to  satisfy  It  they  pray  that  certain  other 
property  which  they  have  attached  may  be 
subjected  to  the  payment  of  the  residue. 

The  appellant  filed  his  answer,  in  which  he 
admitted  that  he  made  the  purchase  as  al- 
leged in  the  bill,  and  averred  that  the  appel- 
lees, "who  were  the  administrators  of  John 
M.  RatllfT,  deceased,  together  with  the  re- 
maining surviving  heirs  at  law  of  the  said 
John  M.  RatllfT,  deceased,  made,  signed,  and 
executed  a  title  bond"  to  him,  and  ffied  a  copy 
of  it  as  an  exhibit  with  his  answer.  He  also 
averred  that  when  he  entered  into  the  con- 
tract for  the  purchase  of  the  land,  the  parties 
to  the  title  bond  represented  to  him  that  they 
had  a  fee-simple  title  to  the  land,  and  were 
In  a  condition  to  comply  with  the  terms  and 
conditions  of  the  bond  for  title,  and  that 
after  paying  about  the  sum  of  $800  on  the 
purchase  price  of  the  land,  he  ascertained 
that  they  (complainants)  were  not  hi  the  pos- 
session of  the  land,  and  could  not  make  such 
a  deed  as  they  had  undertaken  and  obligated 
themselves  to  do,  tor  the  reason  that  on  the 
16th  day  of  June,  1705,  the  commonwealtti 
had  granted  to  John  Johnson  22,131  acres  of 
land,  which  covered  and  hidnded  all  the  tract 
of  land  which  appellant  had  purchased.  He 
ffied  with  his  answer,  aa  an  exhibit  a  deed 
from  Johnson,  the  grantee,  conveying  the 
land  embraced  in  the  grant  to  John  McGIana- 
han  and  John  Woods.  He  averred  further 
that  the  Johnson  grant  was  prior  to  that 
under  which  the  appellees  claimed.  He  fur- 
ther averred  that  the  lands  purchased  by  him 
were  wild  and  uncultivated;  that  neither  the 
appellees,  himself,  nor  any  other  person,  had 
ever  been  In  i)Ossesslon  of  the  same,  and  that 
there  is  nothing  In  the  record  to  show  that 
the  title  to  the  Johnson  giant  had  ever  been 
forfeited  or  escheated  to  the  commonwealth, 
but  that  It  was  in  fact  now  vested  in  the 
grantees  of  Johnson;  and  that  his  (appel- 
lant's) vendors  could  not  make  good  title 
to  It 

The  court  directed  a  special  commissioner 
to  report  upon  the  status  and  condition  of 
the  title  of  the  appellees,— whether  they  could 
convey  such  title  as  they  had  agrreed  to  con- 
vey,—and  to  Inquire  specially  into  the  title 
of  Johnson,  or  those  who  claim  under  him, 
and  whether  or  not  that  title  had  been  for- 
feited to  the  commonwealth  when  the  giant 
under  which  the  appellees  claimed  was  Is- 
sued, and  how  long  they  and  those  under 
whom  they  claim  had  been  In  adverse  pos- 
session of  any  part  of  the  land  claimed  by 
them. 

The  commissioner  reported  that  the  John- 
son grant  for  22,134  acres  was  Issued  on  the 
SOth  day  of  June,  1795;  that  he  conveyed  the 
same  land  to  John  McClanahan  and  WUUam 
Woods  on  the  14tb  day  of  April,  1796;   that 
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McGIanahan  and  Woods  conveyed  It  on  tbe 
aane  day  to  Nicholas  Clapper:  and  that  the 
land  Is  now  claimed  by  his  heirs,  bnt  that  he 
-was  unable  to  learn  their  names,  'or  where 
they  resided. 

He  further  reported  that  the  22,134  acres 
had  never  been  entered  upon  the  commission- 
er's books  for  taxation  In  Buchanan  or  In 
Tazewell  county;  that  neither  Johnson  nor 
those  claiming  under  him  had  erer  paid  any 
taxes  upon  the  land,  or  been  In  possession 
of  It 

He  also  reported  that  the  land  In  contro- 
versy had  been  granted  by  the  common- 
wealth to  S.  W.  White  on  the  Ist  day  of 
January,  18C9,  and  waa  included  within,  and 
covered  by,  the  Johnson  grant;  that  White 
had  caused  the  land  in  controversy  to  be  en- 
tered upon  the  commissioner's  books  for  tax- 
ation, and  that  he  and  those  claiming  under 
him  had  kept  tbe  taxes  on  It  paid;  tbat  White 
had  departed  this  life,  and  that  bis  belrs  had 
sold  and  conveyed  the  land  to  M.  S.  RatllfF 
and  John  M.  RatlifT  (now  deceased)  on  the 
16th  day  of  April,  1889;  that  neither  tbe  ap- 
pellees nor  those  nnder  whom  they  dalm.had 
been  In  possession  of  the  land  prior  to  the 
sale  to  the  appellant.  In  1892,  since  which 
time  he  had  been  In  possession  of  and  culti- 
vating a  part  of  It.  He  reported  that,  tf  the 
title  to  the  Johnson  grant  had  been  forf&lted 
to  the  commonwealth.  It  was  for  bis  failure 
to  put  it  upon  the  commissioner's  books  for 
taxation,  but  that  he  was  unable  to  say 
whether  or  not  the  appellees  could  convey  a 
good  title  to  the  land;  that  he  had  reported 
tbe  facts,  and  would  leave  that  question  to 
be  determined  by  the  court 

Upon  the  hearing  of  tbe  cause  the  court 
was  of  opinion  tbat  the  contract  should  be 
specifically  executed,  and  so  decreed. 

From  that  decree  this  appeal  was  taken. 

The  only  error  assigned  In  the  petition  for 
appeal  is  that  the  court,  in  decreeing  a  spe- 
dflc  execution  of  the  contract  required  the 
appellant  to  accept  a  title  upon  which  there 
was  a  cloud,  by  reason  of  the  prior  grant  to 
Johnson. 

It  Is  wen  settled  that  a  court  of  equity 
will  not  decree  the  specific  execution  of  a 
contract,  on  the  application  of  the  vendor,  If 
there  be  any  reasonable  doubt  as  to  his  abil- 
ity to  make  such  title  as  he  contracted  to 
make.  2  Minor,  Inst  (4tb  Ed.)  803,  and  cases 
cited;  Clark  v.  Hutzler,  96  Va.  — ,  80  S.  B. 
469;   Pom.  Spec.  Perf.  |  204. 

Does  the  Johnson  grant,  under  the  facts  of 
this  case,  cast  such  a  doubt  upon  the  title  oif 
the  vendors? 

That  gi-ant  was  issued  more  than  100  years 
ago.  The  land  has  never  been  placed  upon 
tbe  books  of  the  commissioner  of  the  revenue 
for  the  purpose .  of  taxation,  and  no  taxes 
have  ever  been  paid  upon  it  by  Johnson,  or 
those  claiming  under  bfan.  Tliat  being  the 
case,  nnder  the  decisions  of  this  court  constru- 
ing the  provisions  of  our  statutes  enacted 
from  time  to  time,  making  It  the  duty  of  the 
81S.B.-«8 


owners  of  land  to  have  their  lands  entered 
upon  the  books  of  the  commissioner  of  the 
revenue  for  the  purposes  of  taxation.  It  Is 
clear  that  the  Johnson  title  was  forfeited  to 
the  commonwealth.  Staats  v.  Board,  10  Orat. 
400;  Wild's  lessee  v.  Serpen,  Id.  406;  Hale 
V.  Branscnm,  Id.  418;  Levasser  t.  Wasbbnm, 
11  Grat  B72. 

The  fact  that  there  is  nothing  of  record  to 
estabUsb  such  forfeiture  does  not  make  it  tbe 
less  complete.  For  the  same  cases- above  cit- 
ed decide  that  the  forfeiture  becomes  abso- 
lute and  complete  by  the  failure  to  enter  the 
lands  upon  the  books  of  the  commissioner  of 
the  revenue,  and  to  pay  the  taxes,  etc.,  in  the 
manner  prescribed  by  the  act  of  February  27, 
1836,  and  that  no  judgment  or  decree,  In- 
quest of  office,  or  other  matter  of  record,  it 
necessary  to  consummate  and  perfect  the  for- 
feiture. 

Where,  upon  a  given  state  of  facts,  the  law 
is  settled  that  a  titl^  Is  absolutely  forfeited  to 
the  commonwealth.  It  cannot  be  said,  when 
those  facts  are  shown  to  exist  tbat  tt  Is  a 
cloud  upon  the  title  of  a  subsequent  gran- 
tee of  the  commonwealth  for  the  same  land. 

We  ar6  of  opinion,  therefore,  that  the  John- 
son grant  d^  not  create  a  cloud  upon  tbe  ti- 
tle of  the  vendors  In  this  case,  and  that  the 
circuit  court  did  not  err  in  so  holding. 

In  his  brief,  but  not  in  his  petition  for  ap- 
peal, the  appeUant  insists  that  the  court  erred 
In  overruling  his  demurrer  to  the  biU.  There 
Is  nothing  in  the  record  to  sbow  tbat  a  demur- 
rer was  filed.  Tbe  only  reference  to  a  de- 
murrer in  the  case  is  a  statement  In  the  ap- 
pellant's answer  that  he  reserves  "aU  Just 
exceptions  to  tbe  many  deficiencies  by  demur- 
rer to  a  bin  exhibited,"  etc.  Under  tbe  moat 
Uberal  construction  of  pleadings,  that  state- 
ment could  not  be  regarded  as  alleging  that 
the  bill  was  Insufficient  in  law. 

It  Is  also  assigned  as  error  in  the  brief  that 
the  suit  was  brought  by  the  personal  repre- 
sentatives of  John  M.  Ratllff,  deceased,  with- 
out alleging  in  their  bill  their  authority  to  sell 
their  decedent's  lands,  and  without  making 
his  heirs  parties  to  tbe  suit 

The  bin  Is  defective  in  both  these  respects, 
and,  if  it  had  been  demurred  to,  the  court  would 
doubtless  have  sustained  tbe  demurrer,  and 
required  it  to  be  amended  before  granting  the 
relief  prayed  for.  The  appeUant  however, 
made  no  objection  to  these  defects,  and  filed 
his  answer.  In  which  he  states  that  he  made 
his  contract  of  purchase  with  the  personal 
representatives  of  John  M.  RatlifC,  deceased, 
and  that  they,  with  the  other  heirs  at  law  of 
the  decedent  signed  and  executed  a  bond  to 
him  for  title. 

There  Is  filed  with  the  biU,  as  an  escrow,  a 
deed  conveying  the  land  to  tbe  appellant  sign- 
ed and  acknowledged  by  all  the  parties  who 
signed  the  title  bond,  in  which  It  is  recited 
(as  is  admitted  In  the  answer  of  the  appel- 
lant) tbat  they  are  the  heirs  of  John  M.  Rat- 
llff, deceased. 

It  thus  appears  from  the  record  that  Um 
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betra  of  John  M.  Ratllff  authorized  his  per- 
sonal repregentatlvcs  to  sell  the  land,  that 
they  were  parties  to  the  contract  of  sale,  and 
that  they  have  made  a  deed  conveying  the 
land  to  the  appellant,  with  covenants  of  gen- 
eral warranty,  ready  to  be  delivered  to  him 
when  the  purchase  money  shall  have  been 
fully  paid.  Nothing  could  be  gained  by  re- 
qnlring  the  blU  to  be  amended  so  as  to  show 
the  authority  of  the  personal  representatives 
to  make  the  sale,  and  to  make  the  heirs  of 
their  decedent  parties  to  the  suit,  so  as  to  ex- 
tract title  from  them,  since  the  record  shows 
by  what  authority  the  sale  was  made,  and 
that  the  title  of  the  heirs  has  been  conveyed 
by  a  deed  on  file  in  the  cause,  ready  to  be  de- 
livered upon  the  payment  of  the  residue  of 
the  purchase  price. 

Upon  the  whole  case,  we  are  of  opinion  that 
the  decree  complained  of  should  be  affirmed. 


(M  Ta.  34S) 

NDW  SOUTH  BUILDING  &  LOAN  ASS'N 

V.  REED  et  al. 

(Supreme  Court  of  Appeals  of  Virginia.    Sept. 

15,  1888J 

JDDOWBKTS— HoKTOAGEa— Frioritt— Fradddlbnt 

CONVBTAKCKS— COVSIDHRATION — SCBSEQDSNT 

CBBDiTOBS— HOSBAND  AHD  WiPB. 

1.  Under  Code,  |  8567,  providing  that  a  judg- 
ment is  a.  lien  as  of  the  first  day  of  the  term 
at  which  it  was  rendered,  a  judgment  rendered 
after  the  recordation  of  a  deed  of  trust,  but  at 
a  term  which  commenced  prior  to  such  recorda- 
tion, is  prior  to  the  deed. 

2.  Where  a  debtor,  at  the  time  of  purchasing 
lands  taken  in  the  name  of  his  wife,  had  ample 
property  to  pay  his  debts,  and  there  is  no  evi- 
dence that  the  conveyance  was  intended  to  prej- 
udice subsequent  creditors,  it  is  valid  as  to 
them,  nnder  Code,  8  2459,  providing  that  vol- 
nntary  conveyances  shall  not  on  that  account 
merely  be  void  as  to  subsequent  creditors. 

S.  A  husband  cannot  divert  his  estate  to  the 
payment  of  purchase  money  due  from  his  wife 
on  her  separate  estate,  or  to  the  oost  of  Im- 
proving it,  when  by  so  doing  he  devests  himself 
of  means  to  pay  debts  already  contracted. 

4.  A  contention  by  a  wife,  in  a  contest  with 
her  husband's  creditors,  that  sums  expended  by 
the  husband  in  paying  the  l>alance  of  purchase 
money  on  her  separate  estate,  and  in  improving 
It,  were  from  her  separate  estate,  because  of 
proceeds  of  her  estate  passing  into  his  hands 
some  several  years  previous,  will  not  prevail, 
where  there  is  no  evidence  that  the  transac- 
tion had  been  intended  as  a  loan,  or  that  hus- 
band and  wife  had  intended  to  occupy  the  re- 
lation of  debtor  and  creditor  in  respect  thereto. 

Appeal  from  hustings  court  of  Roanoke. 

Bill  by  the  New  South  Building  &  Loan  As- 
sociation against  D.  V.  Reed  and  others  to 
determine  the  priority  of  certain  liens.  From 
a  decree  in  favor  of  defendants,  complainant 
appeals.    Reversed  in  part 

C.  A.  McHugh  and  John  M.  Hart,  for  appel- 
lant Scott  &  Staples,  Watts,  Robertson  & 
Robertson,  and  Lockett  &  Cosby,  for  appel- 
lees. 

HARRISON,  J.  The  court  is  of  opinion 
that  the  two  judgments  asserted  in  the  orig- 
inal bill  in  this  cause,  one  in  favor  of  the 


Bhiterprlse  Carriage  Manufacturing  Compa- 
ny, and  the  other  in  favor  of  the  Ohio  Spiral- 
Spring  Buggy  Company,  constitute  liens  up- 
on the  real  estate  of  D.  V.  Reed  prior  In  dig- 
nity to  the  deed  of  trust  upon  said  real 
estate  in  favor  of  the  appellant  building  asso- 
ciation dated  and  recorded  April  17,  1883. 
Both  of  these  judgments  were  rendered  at  the 
April  term,  1803,  of  the  circuit  coort  for  the 
city  of  Roanoke,  which  term  began  April  10, 
1883.  The  judgments  were  rendered  after 
the  recordation  of  the  deed  ot  trust,  but  tbey 
operate  as  a  lien  upon  the  real  estate  of  the 
Judgment  debtor  fitMn  the  first  day  of  the 
term  of  the  conrt  at  which  they  were  render- 
ed. This,  we  have  seen,  was  before  the  deed 
of  trust  was  recorded,  and  hence  judgments 
rendered- at  tlutt  term  have  priority  over  the 
deed  of  trust  recorded  during  the  term. 
Code,  I  3567;  Bookman  t.  Hockman.  93  Va 
455,  25  S.  B.  534. 

The  court  is  further  of  opinion  that  the  ap- 
pellant building  association  is  not  entitied  to 
be  subrogated  to  the  liens  existing  npon  the 
real  estate  of  D.  V.  Reed  at  the  time  its  loan 
was  made,  and  upon  which  said  loan  was  se- 
cured. This  claim  for  subrogation  is  tar  af- 
firmative relief.  It  was  never  made  In  the 
court  below,  but  is  suggested  for  the  first 
time  in  the  closing  brief  of  counsel  for  ap- 
pellant filed  a  few  days  before  the  case  was 
called  for  argument  in  this  court  The  cause 
was  not  conducted  in  the  conrt  below  with 
reference  to  the  contention  now  made  as  a 
means  of  relief,  and,  even  if  it  was  proper 
to  allow  parties  to  be  surprised  by  a  new 
case  made  here  for  the  first  time,  the  evi- 
dence furnishes  no  basis  for  the  relief  asked. 

The  court  is  further  of  opinion  that  the 
deed  of  April  15,  1881,  from  George  A.  Bak- 
er and  wife,  conveying  to  Mrs.  M.  O.  Heed  a 
certain  lot  of  land  in  the  city  of  Roanoke  on 
the  comer  of  Mountain  street  and  Franklin 
road,  was  not  made  at  the  instance  of  D.  V. 
Reed,  the  husband  of  the  grantee,  with  in- 
tent to  hinder,  delay,  and  defraud  his  cred- 
itors. The  evidence  shows  that,  at  the  time 
of  this  conveyance,  D.  V.  Reed  had  ample 
property  to  pay  his  debts,  and  that  Its  execu- 
tion In  no  way  prejudiced  any  creditor  of  D. 
V.  Reed  whose  debt  existed  at  the  time  It 
was  made.  Nor  Is  there  any  evidence  or 
circumstance  tending  to  show  that  the  deed 
in  question  was  intended  to  prejudice  the 
rights  of  subsequent  creditors  of  D.  V.  Reed. 
The  deed  was  merely  voluntary,  and  the  ap- 
pellant, whose  debts  were  created  after  it 
was  made  and  recorded,  cannot  subject  the 
property  thereby  conveyed  npon  the  ground 
that  it  was  executed  In  fraud  of  its  rights. 
Code,  i  2459;  Rose  v.  Brown.  11  W.  Va.  122; 
Bank  v.  Wilson,  25  W.  Va.  242. 

The  court  is  further  of  opinion  that  D.  V. 
Reed,  having  created  the  debts  due  to  the 
appellant  could  not  thereafter  lawfully  di- 
vert his  estite  to  the  payment  of  purchase 
money  due  from  his  wife  on  her  separate  real 
estate,  or  to  the  cost  of  improving  said  real 
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estate,  leaving  hla  own  debts  unpaid  and 
wlthont  the  means  of  payment  It  is  well 
settled  that  Improvements  put  upon  fbe 
wife's  separate  realty  by  the  husband,  in 
fraud  of  creditors,  can  be  followed  by  the 
creditors  on  the  premises  where  they  are  put, 
and  the  realty  can.  In  favor  of  the  creditors, 
be  charged  with  the  value  of  such  Improve- 
ments. It  would  be  contrary  to  the  plainest 
principles  of  right  and  Justice  to  permit  an 
insolyent  husband  to  divert  his  means,  and 
Invest  It  in  Improving  his  wife's  separate  es- 
tate, which  is  not  liable  to  his  debts,  and 
thus  defeat  the  demands  of  bis  creditors. 
Rose  V.  Brown,  11  W.  Va.  122;  Bank  v. 
Wilson,  25  W.  Va.  242;  Burt  t.  Tlmmons,  29 
W.  Va.  441,  2  S.  B.  780. 

The  contention  on  behalf  of  Mrs.  Reed,  that 
the  balance  of  purchase  money  on  her  lot, 
and  the  cost  of  Improving  the  same,  was 
paid  by  D.  V.  Reed  with  separate  estate  in 
his  hands  belonging  to  her,  is  not  sustained 
by  the  evidence.  It  appears  that  about  the 
year  1888  the  proceeds  of  certain  real  estate 
in  West  Virginia  belonging  to  Mrs.  Reed, 
amounting  to  about  $1,200,  passed  into  the 
hands  of  D.  V.  Reed  without  anything  to 
«bow  that  it  was  intended  as  a  loan,  or  that 
tbe  husband  and  wife  intended  to  occupy  the 
relation  of  debtor  or  creditor  in  respect  there- 
to. Under  such  circumstances,  the  wife  can- 
not prevail  against  the  creditors  of  the  hus- 
band. Spence  t.  Repass,  94  Va.  716,  27  S. 
B.  683. 

Admitting,  however,  that  D.  V.  Beed  was 
under  obligation  to  account  to  his  wife  for 
this  fund,  as  debtor  to  her  separate  estate, 
it  is  shown  that  all  obligation  on  this  account 
was  more  than  discharged  by  the  conveyance 
to  Mrs.  Reed,  and  the  subsequent  improve- 
ment, of  certain  real  estate,  in  the  city  of 
Roanoke,  not  in  controversy  In  this  case,  and 
by  the  payment  for  her,  prior  to  the  crea- 
tion of  the  debts  due  appellant,  of  a  large 
part  of  the  purchase  money  for  the  lot  In 
question. 

The  court  is  further  of  opinion  that  the  rec- 
ord does  not  show,  with  sufScIent  clearness 
to  form  the  basis  of  a  decree,  what  amount 
was  paid  by  D.  V.  Reed,  after  the  creation  of 
the  debts  due  to  appellant.  In  discharge  of 
ansatlsfied  purchase  money  due  on  the  house 
and  lot  in  question  belonging  to  Mrs.  Reed, 
or  what  sum  was  paid  by  him,  after  that 
date.  In  discharge  of  the  outstanding  cost  of 
making  improvements  upon  said  lot.  The 
cause  ought  to  have  been  recommitted  to  a 
commissioner,  and  these  facts  ascertained 
and  reported  to  the  court,  and,  when  cor- 
rectly determined,  a  decree  entered  charging 
the  property  In  question  with  tbe  amount 
thus  shown  to  have  been  diverted  by  D.  V. 
Reed  from  tbe  just  claims  of  his  creditors. 

Tbe  lower  court  having  held  that  there  was 
no  charge  uiton  the  house  and  lot  belonging 
to  Mrs.  Reed,  situated  va  tbe  comer  of  Moun- 
tain street  and  Franklin  road,  in  the  city  of 
Roanoke,  in  favor  of  appellant,  its  decree 


mnst  In  this  respect  be  reversed  and  set 
aside,  and  In  an  other  respects  affirmed,  and 
tbe  cause  remanded  to  the  hustings  court  for 
the  city  of  Roanoke  for  further  proceedings 
to  I>e  had  In  accordance  with  the  views  ex- 
pressed In  this  opinion. 

GABDWELIi,  3.,  absent 


(9«  Va.  »7) 
PADELVS  ADM'R  T.  WILLIAMS'  ADM'R. 
(Snpreme  Court  of  Appeals  of  Virginia.     Sept. 
29.  1898.) 

LmiTATIOXB— COMPVTATIOM  o>  TnfB  —  Admikis- 
TBATiON — Fabties—Judgmekts— Scire  Facias. 

1.  In  computing  time  under  the  statute  of 
limitations,  a  period  of  one  year  from  the  qual- 
ification of  the  personal  r^resentatives  of  a 

f>er8on  for  whose  benefit  an  action  Is  brought 
n  the  name  of  another  (Acts  1887-88,  pp.  345, 
346)  cannot  be  ezduded,  since  snch  person  is 
not  a  party  on  the  record. 

2.  Code,  }  3577,  prescribes  the  time  within 
which  ezecntion  may  be  issued  and  scire  facias 
brought  on  a  judgment,  and  then  provides  that 
"in  computing  time  under  this  section  there 
sliall,  as  to  writs  of  fieri  facias,  t>e  omitted 
from  such  computation  the  time  elapsed  be- 
tween the  first  day  of  January,  1869,  and  the 
29th  day  of  March,  1871."  Bdd,  that  the  quot- 
ed clanse  does  not  apply  to  writs  of  scire  facias. 

Error  to  circuit  court,  Shenandoah  county. 

Scire  facias  by  Fadely's  administrator 
against  Williams'  administrator  to  revive  a 
judgment  From  a  judgment  reviving  the 
judgment,  defendant  brings  error.     Reversed. 

M.  L.  Walton  and  R.  T.  Barton,  for  plaintltC 
In  error.  John  J.  Wllllama,  for  defendant  In 
error. 


BUCHANAN,  J.  This  Is  a  proceeding  to 
revive  a  judgment  by  scire  facias.  The  de- 
fense relied  on  is  the  statute  of  limitation. 
The  period  which  elapsed  between  the  return 
day  of  the  execution  (on  which  there  was  a  re- 
turn by  tbe  sheriff  showing  that  it  had  not 
been  satisfied)  and  the  suing  out  of  the  scire 
facias  was  29  years,  10  months,  and  IS  days. 
From  this  is  to  be  deducted  the  time  during 
which  the  statute  of  limitations  did  not  ran, 
as  Is  provided  in  section  2919  of  the  Code,  as 
amended  by  act  of  assembly  approved  February 
29,  1888  (Acta  1887-88,  pp.  345,  346).  But  in 
ascertaining  that  time  the  period  of  one  year 
from  the  qualification  of  the  personal  represen- 
tatives  of  the  beneficial  plalntifr  in  the  judg- 
ment cannot  be  included,  as  counsel  for  de- 
fendants in  error  Insist  It  is  usual,  when  an 
action  is  brought  in  the  name  of  one  person 
for  the  benefit  of  another,  to  state  that  fact 
in  the  body  of  the  declaration,  or  to  indorse  it 
thereon,  or  on  the  writ  It  Is  useful  and  con- 
venient to  do  so,  to  give  notice  to  the  defend- 
ant of  the  rights  of  the  beneficial  plaintiff,  and 
to  enable  tbe  court  to  protect  him  by  its  or- 
ders; bat  this  is  not  necessary.  The  state- 
ment is  no  material  part  of  the  pleadings. 
The  cause  of  action  Is  complete  without  It 
for  he  is  not  »  party  on  tbe  record.    Chvrk- 
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sons  ▼.  Doddridge.  14  Grat  42, 4S,  46;  Hayes  t. 
Association,  76  Va.  226;  4  Minor,  Inst.  (3d  Ed.) 
&70,  071.  And,  not  being  a  party  on  the  rec- 
ord, be  does  not  come  within  the  provisions  of 
the  act  of  Febmat7.29,  1888. 

The  Judgment  sought  to  be  revived  was 
barred  by  the  statute  of  limitations,  tmless,  as 
is  contended  by  connsel  for  the  defendant  In 
error,  there  be  omitted,  in  computing  time  un- 
der section  3677  of  the  Code,  the  time  which 
elapsed  between  the  Ist  day  of  January,  1869, 
and  the  29th  day  of  March,  1871. 

Section  3577  is  as  follows:  "On  a  Judgment, 
execution  may  be  issued  within  a  year,  and  a 
scire  facias  or  an  action  may  be  brought 
within  ten  years  after  the  date  of  the~  judg- 
ment; and  where  execution  Issues  within  the 
year,  other  executions  may  be  Issued,  or  a  scire 
facias  or  an  action  may  be  brought  within  ten 
years  from  the  return  day  of  an  execution  on 
which  there  is  no  return  by  an  officer,  or  with- 
in twenty  years  from  the  return  day  of  an 
execution  on  which  there  Is  such  return;  ex- 
cept that  where  the  scire  facias  or  action  is 
against  the  personal  representative  of  a  dece- 
dent. It  shall  be  brought  within  five  years 
from  the  qualification  of  such  representative; 
and  In  computing  time  under  this  section, 
there  shall,  as  to  writs  of  fieri  facias,  be  omit- 
ted from  such  computation  the  time  elapsed 
between  the  first  day  of  January,  eighteen 
hundred  and  sixty-4ilne,  and  the  twenty-ninth 
day  of  March,  eighteen  hundred  and  seventy- 
one.  Any  return  by  an  officer  on  an  execu- 
tion showing  that  the  same  has  not  been  satis- 
fied, shall  be  a  sufficient  return  within  the 
meaning  of  this  section." 

It  Is  conceded  that  a  scire  facias  is  not  with- 
in the  letter  of  that  provision  of  the  section 
which  excludes  from  computation  the  time  be- 
tween January  1,  1869,  and  March  29,  1871; 
but  It  Is  insisted  that  it  is  within  the  Intent 
of  the  legislature,  and  that  the  court  should 
give  effect  to  that  intent.  A  careful  examinar 
don  of  that  section  of  the  Code,  and  of  its  his- 
tory, will  show,  we  think,  that  the  legislature 
had  no  such  Intent 

Section  12,  c.  186,  of  the  Codes  of  1849  and 
of  1860,  was  In  these  words:  "On  a  Judgment, 
execution  may  be  Issued  within  a  year,  and  a 
scire  facias  or  action  may  be  brought  within 
ten  years  after  the  date  of  the  judgment,  and 
where  execution  issues  within  the  year,  other 
executions  may  be  issued,  or  a  scire  facias  or 
action  may  be  brought  within  ten  years  from 
the  return  day  of  an  execution  on  which  there 
is  no  return  by  an  officer,  or  within  twenty 
years  from  the  return  day  of  an  execution  on 
which  there  Is  such  return;  except  that  where 
the  scire  facias  or  action  is  against  the  per- 
sonal representative  of  a  decedent.  It  shall  be 
brought  within  five  years  from  the  qualifica- 
tion of  such  representative." 

On  November  5,  1870,  an  act  was  passed 
which  provided,  among  other  thhigs,  that  In 
computing  time  under  that  section  there 
should  be  omitted,  as  to  writs  of  fieri  facias, 
the  time  which  had  elapsed  between  the  1st 


day  of  January,  1868,  and  the  ISth  day  ol 
February,  1870.     Acts  1869-70,  p.  568. 

By  an  act  approved  March  28, 1871,  the  flec- 
tion Itself  was  amended  and  re-enacted  so  as 
to  provide  that  in  computing  time  under  it 
there  should  be  omitted,  as  to  writs  of  fieri  fa- 
cias, the  lime  which  had  elapsed  between  the 
1st  day  of  January,  1868,  and  the  date  <tf  the 
amendment     Acts  1870-71,  p.  341. 

That  act,  with  an  immaterial  omission,  and 
an  addition  which  does  not  affect  the  questloD 
now  under  consideration,  is  found  In  the  Code 
of  1887,  aa  section  3577. 

If  these  several  legislatures,  or  the  revisers 
(who  did  their  work  so  admirably),  bad  Intoid- 
ed  that  in  computing  time  under  that  aection 
the  same  period  should  be  omitted  from  compu- 
tation as  to  writs  of  scire  facias  or  actions  oo 
judgments  as  was  to  be  omitted  aa  to  writs  of 
fieri  facias,  they  would  have  used  some  lan- 
guage to  hidlcate  such  intent  Not  only  Is 
there  nothing  in  either  of  those  acts,  or  in  sec- 
tion 3577  of  the  C!ode,  to  show  that  It  was  so 
intended,  but  each  shows  that  there  was  no 
such  intention.  If  there  had  been.  It  was 
only  necessary  to  provide  generally  that  In 
computing  time  under  that  section  the  period 
named  should  be  excluded.  Such  a  provtaloa 
would  have  Iteen  as  broad  as  the  statute,  and 
would  have  applied  alike  to  writs  of  fieri  fa- 
cias, writs  of  scire  facias,  and  actions  on  judg- 
ments. This  was  not  done,  but,  oa  the  con- 
trary, the  legislature^  In  passing  the  acts  of 
November  5,  1870,  and  March  29,  1871,  and  hi 
adopting  the  Code  of  1887,  expressly  limited 
the  time  which  was  to  be  excluded  ftom  com- 
putation to  writs  of  fieri  facias. 

We  are  of  opinion,  therefore^  that  the  pro- 
vision In  question  only  applies  to  writs  of  fieri 
facias,  that  the  judgment  sought  to  be  revived 
was  barred  by  the  statute  of  limitations  when 
the  scire  facias  was  sued  out,  and  that  the  cir- 
cuit court  erred  in  not  bo  holding.  Its  judg- 
ment must  be  reversed  and  set  aside,  and  this 
court  will  enter  such  judgment  aa  the  dxcoit 
court  ought  to  have  entered. 


(MTa.im 

McCLANAHAN  et  aL  T.  HOGKMAN  et  aL 

(Supreme  Court  of  Appeals  ot  Virginia.    Sept. 
22,  1898.) 

Appeal — Former  Decision— Eqditt  Puudiso— 
Admissioks— Partitioh — Notice — Report. 

1.  A  decision  on  a  former  appeal  is  binding 
on  a  party  thereto,  though  in  the  meantime  oth- 
er persons  have  been  joined  aa  necessary  iwr- 
ties. 

2.  Where  one,  in  ills  petition  to  be  made  a 
party  to  a  partition  suit  on  the  ground  of  be- 
ing an  faeir,  admitted  that  complainants  and 
defendants  were  heirs,  he  cannot  avoid  the  ad- 
mission by  calling  in  his  answer  for  proof  of 
heirship. 

3.  Commissionera  in  partition  need  not  girt 
notice.  The  parties  interested  have  their  da; 
in  court  when  the  report  comes  before  the 
court  for  approval  or  rejection. 

4.  A  report  of  commissioners  In  partition  is 
not  defective  for  failure  to  place  a  money  val- 
nation  on  all  or  a  portion  of  the  lands. 
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6.  ConclusioDS  presented  bj  commissioners  in 
partition  in  their  report  are  presumed  to  be  cor- 
rect, in  the  al>sence  of  eridence  to  the  contrair. 

Appeal  from  circuit  court,  Shenandoah 
county. 

Supplemental  bill,  after  a  dedslon  by  the 
appellate  court,  by  one  Hockman  and  others 
against  one  McGlanahan  and  others  lor  par- 
tition of  the  lands  in  question.  From  a  de- 
cree confirming  the  report  of  commissioners  as 
to  the  partition  therein,  certain  defendants  ap- 
peal.    Affirmed. 

M.  Ia  Walton  and  Wm.  B.  Alexander,  for 
appellanta.    John  B.  Roller,  tor  appOleea. 

KBITH,  J.  The  present  appeal  is  the  sequel 
to  two  cases  of  Hockman  v.  McGlanahan,  de- 
cided in  this  court  at  a  former  term,  and  re- 
ported in  87  Va.  S3,  12  S.  E.  280.  This  court 
decided  in  those  cases  that  certain  deeds  exe- 
cuted by  Bebecca  McGlanahan,  conveying  her 
andlTlded  Interest  in  two  tracts  of  land,  were 
avll  and  void,  for  reasons  set  forth  in  the  opin- 
ion of  the  court  The  effect  of  that  decision 
was  to  vest  in  the  heirs  at  law  of  Bebecca  Mc- 
Glanahan one  undivided  half  in  each  of  the 
two  tra<:ts  of  land  which  were  the  subjects  of 
litigation.  When  the  decrees  of  this^  court 
were  certified  to  the  drcult  court  of  Shenan- 
doah county,  the  two  causes,  which  had  thoe- 
tofore  proceeded  separately,  were  brought  on 
to  be  beard  together,  and  the  plaintiffs  filed 
an  amended  and  snpplranental  bill  to  bring  be- 
fore the  court  the  heirs  of  Rebecca  McGlana- 
han on  the  Bide  of  her  mother,  Christena,  who, 
before  her  marriage,  was  Christena  Miley. 
The  object  of  the  suit  was  to  have  the  two 
tracts  of  land  partitioned  among  those  enti- 
tled. 

At  a  subsequent  day  Thomas  McGlanahan, 
Samuel  McGlanahan,  and  Harrison  Grabill  pre- 
sented their  petition,  in  which  they  stated  that 
they  were  parties  to  the  original  bill,  and  were 
interested  In  the  matter  therein  Involved;  that 
they  were  not  made  parties  to  the  amended 
and  supplemental  bills;  and  prayed  that  they 
might  be  admitted  as  defendants.  This  peti- 
tion further  averred  that  said  Thomas  Mc- 
Glanahan "is  one  of  the  heirs  at  law  of  Re- 
becca McGlanahan,  and  as  such  entitled  to 
share  as  a  co-parcener  with  complainants  and 
defendants,  who  are  heirs  at  law  of  Bebecca 
SfcClanahan,  In  any  real  estate  of  which  said 
Rebecca  McGlanahan  died  seised  and  possess- 
ed." Five  commissioners  were  appointed  to 
make  partition,  any  three  of  whom  were  au- 
thorized to  act,  and  on  the  26th  day  of  March, 
1896,  having  been  first  duly  sworn,  Bauserman, 
Gooley,  and  Hlte  went  upon  the  real  estate, 
and  after  a  careful  examination,  and  taking 
Into  consideration  the  quality  and  quantity  of 
the  land,  reported  that,  In  their  opinion,  the 
two  tracts  of  land  were  not  susceptible  of  par^ 
tJtlon  separately  without  great  ihjury  to  the 
iDterei>ts  Involved.  They  therefore  divided  the 
two  tracts  of  land  into  two  parts,  and  deter- 
mined by  lot  that  parcel  No.  1  should  be  given 
to  the  heirs  of  Rebecca  McGlanahan,  and  lot 


NOb  2  to  Thomas  McGUmahan  and  those  claim- 
ing onder  him.  This  report  was  presented  to 
the  court,  and  a  decree  confirming  It  was  en- 
tered on  the  llth  of  September,  1896,  and  to 
that  decree  an  appeal  was  allowed  by  one  of 
the  Judges  of  this  court 

The  decrees  rendered  in  this  court  In  these 
causes  ended  all  matters  therein  adjudicated, 
are  final  and  hreversible,  and  cannot  be  called 
In  question  on  a  second  appeal  In  the  cause. 
This  rule  of  decision  is  too  finnly  established 
In  this  court  to  be  now  shaken. 

Appellants,  while  admitting  the  force  of  the 
rule,  have  endeavored  to  show  that  U  has  no 
application  to  this  case,  because  the  maternal 
heirs  of  Rebecca  McGlanahan  were  not  parties 
to  the  former  appeaL  The  controversy  was 
between  Thomas  McGlanahan  and  the  heirs 
of  his  wife,  Rebecca.  The  decision  of  this 
court  was  a  final  adjudication  of  ttiat  contro- 
versy, and  by  it  the  title  to  one-half  of  each  of 
the  two  tracts  of  land  in  litigation  was  vested 
In  the  heirs  of  Rebecca.  Thomas  McGlanahan 
was,  of  course,  a  party  to  each  of  those  suits, 
and  he  cannot  now  reopen  those  decrees  be- 
cause certain  persons,  whose  rights  were  af- 
fected by  those  decrees  and  who  make  no 
complaint  of  the  result  were  not  parties  befom 
the  court 

Nor  do  we  think  his  contention  well  founded 
with  respect  to  the  proceedings  leading  up  to 
the  partition  in  this  case  and  the  decree  by 
which  that  partition  was  confirmed.  Thomas 
McGlanahan  cannot  now  be  heard  to  dispute 
the  heirship  of  the  parties  named  in  the  sup- 
plemental bill  and  answer  as  the  heirs  at  law 
upon  the  part  of  the  mother,  Rebecca  McGlan- 
ahan. He  admits  that  they  are  heirs  at  law 
in  the  petition,  in  response  to  which  he  was 
made  a  party  defendant  to  the  amended  bill, 
and  cannot  avoid  the  consequences  of  that  ad- 
mission by  calling  in  his  answer  for  proof  of 
the  fact  thus  admitted. 

Nor  is  an  exception  which  he  makes  to  the 
report  of  partition,  is  which  he  alleges  that 
certain  persons  therein  named,  who  have  not 
been  made  parties,  were  Interested  in  the  sub- 
ject-matter as  tenants  by  the  curtesy  inchoate 
or  consummate,  well  taken,  because  the  rec- 
ord does  not  disclose  the  existence  of  the  con- 
ditions essential  to  that  estate  In  the  parties 
named.  It  is  not  necessary,  under  our  statute 
of  partition,  that  the  commissioners  should 
give  notice,  though  It  Is  frequently  done.  The 
parties  Interested  have  their  day  in  court  when 
the  report  of  the  commissioners  is  made  and 
it  comes  before  the  court  for  approval  or  re- 
jection. 

Nor  is  the'  report  of  the  commissioners  de- 
fective for  failure  to  place  a  valuation  in 
money  upon  the  lands,  or  any  portion  of  them; 
aor  wUl  the  court  presume  that  partition  of 
the  respective  tracts  conld  have  been  made 
separately,  but.  In  the  absence  of  evidence  to 
the  contrary,  will  presume  that  the  conclusions 
reached  by  the  commissioners,  and  by  them 
reported  to  the  court  are  true,  and  sufficient 
to  warrant  a  decree  in  accordance  with  them. 
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We  aie  therefore  of  optnlon  that  there  Is  no 
error  In  the  decree  to  the  prejudice  of  the  ap- 
pellants. 

The  appellees,  through  their  counsel,  assert 
that  the  partition  made  does  them  injustice, 
claim  that  they  are  entitled  to  have  the  whole 
of  both  tracts  of  land  sold,  and  ask  for  a 
reversal  in  their  favor,  and  for  a  decree  for 
the  sale  of  both  tracts.  The  commissioners 
found  that  partition  in  kind  of  each  of  the 
two  tracts  could  not  be  made  conveniently 
without  great  injury  to  the  entire  estate. 
They  therefore  determined  to  treat  the  two 
tracts  as  a  whole,  and  then  proceeded  to  divide 
it  as  equally  as  possible  between  those  enti- 
tled, ascertaining  by  lot  the  share  of  each.  As 
we  have  seen.  In  considering  the  assignments 
of  error  presented  by  the  appellants,  there  la 
no  evidence  controverting  the  facts  stated  and 
the  conclusions  presented  by  the  commission- 
ers in  their  report  All  the  presumptions  are 
In  favor  of  its  correctness,  and  It  was  properly 
approved  by  the  circuit  court 

Having  reached  that  conclusion,  the  circuit 
court  very  properly,  for  the  reasons  stated  in 
the  decree,  directed  a  sale  of  the  share  al- 
lotted to  the  heirs  of  Rebecca  McClanataan. 

Upon  the  whole  case  we  are  of  opinion  that 
there  is  no  error  In  the  decree,  complained  ot, 
and  It  Is  affirmed. 


(96  Va.  Z18) 

WARD  V.  SCHERER. 

(Snpreme  Court  of  Appeals  of  Virginia.    Sept 

15,  1898.) 

iHTAirrS — COHTRAOI B— RATIFICATION. 

Under  Code,  §  2840,  prohibiting  an  action 
to  charge  a  person  on  a  ratification,  after  com- 
ing of  age,  of  any  contract  made  by  him  dur- 
ing infancy,  unless  the  ratification  la  in  writing 
and  aigned,  a  ratification  of  an  nnspecified 
"open  account"  will  not  found  an  action  on  a 
bond  for  a  different  amount. 

Error  to  circuit  court,  Roanoke  county. 

Action  by  J.  J.  Scherer  against  Aug^usta  J. 
Ward.  There  was  a  judgment  for  plaintiff, 
and  defendant  brings  error.    Reveraed. 

Phlegar  &  Johnson,  for  plaintiff  In  error. 

CARDWELL,  J,  This  Is  a  writ  of  error  to 
a  Judgment  of  the  circuit  court  of  Roanoke 
county  against  the  plaintiff  in  error  upon  a 
bond  executed  by  her  to  the  defendant  In 
error  before  the  former's  marriage  and  dur- 
ing infancy.  The  action  was  by  motion  un- 
der the  statute,  and  to  the  plea  of  infancy 
offered  by  the  defendant  In  the  court  below 
the  plaintiff  replied  that  the  "defendant  has, 
since  she  has  become  twenty>one  years  of 
age,  ratified  and  acknowledged  In  writing  the 
promises  to  pay  the  debt  in  the  papera  in 
tills  motion  set  forth,"  to  wit,  by  four  writ- 
ings signed  by  her,  and  made  parts  of  the 
replication. 

Objection  was  made  to  the  filing  of  the 
replication,  but  the  objection  was  overruled, 
and  the  replication  was  filed.  The  defendant 
then  demurred  to  the  replication,  in  which 


demurrer  the  plaintiff  joined,  and  the  de 
murrer  was  overruled,  and  Judgment  ren- 
dered against  the  defendant  for  the  amount 
of  the  bond,  1603.82,  with  interest  thereon 
from  its  date,  June  8,  1896,  till  paid. 

The  case  may  as  well  be  disposed  of  here 
on  the  demurrer  to  the  replication  to  the  plea 
of  Infancy,  without  considering  the  exception 
to  the  ruling  of  the  court  below  In  permitting 
the  replication  to  be  filed. 

The  writings  relied  on  as  "a  ratification  or 
aclmowledgment  by  the  defendant  In  writing 
of  the  promise  to  pay  the  debt  sued  on"  are 
four  letters  written  by  her  after  she  attained 
the  age  of  21  years. 

The  flrat  was  written  in  reply  to  a  notice 
that  the  Salem  National  Bank  held  "an  open 
account"  against  her  for  $505.35,  which  is  not 
the  amount  of  the  bond  sued  on,  and,  after 
declaring  that  her  former  guardian  was  lia- 
ble for  the  account,  she  says,  "I  woold  fain 
pay  the  amount  If  I  could." 

The  second  letter  was  to  the  plaintiff.  In 
which  the  defendant  expressed  concern  about 
an  open  account  which  she  supposed  had 
been  settled  by  her  former  guardian,  and  aft- 
er saying,  "i  •  •  •  will  caned  the  ac- 
count If  It  remains  unpaid,"  she  uses  the  es- 
pression,  "I  know  it  is  an  open  account  and 
has  run  out,  but  will  pay  you  every  cent" 

The  third  letter  expresses  doubt  as  to  the 
honesty  of  the  account,  and  the  promise  "to 
settle  satisfactory"  Is  conditioned  on  the  ac- 
count being  honest,  and  the  ability  of  the 
writer  to  obtain  the  "wherewithaL" 

The  last  refers  to  two  accounts  between 
the  parties,  and  the  promise  then  made  is  to 
pay  Fannie's  first,  and  "then  the  other";  but 
this  is  qualified  by  the  preceding  clause,  "pro- 
vided I  find  all  the  truth  rests  on  your  side." 

Whatever  might  have  been  the  effect  if  this 
action  had  been  brought  on  the  open  account 
referred  to  in  the  letters,  there  is  certainly  no 
reference  in  either  of  them  to  the  bond  sued 
on,  and  nothing  to  show  that  the  bond  Is  for 
the  account  about  which  she  was  speaking  In 
her  correspondence.  Every  expression  con- 
tained In  these  letters  that  might  by  any  pos- 
sibility be  construed  as  a  ratification  or  prom- 
ise to  pay  the  debt  sued  on  is  either  coupled 
with  a  condition,  or  falls  short  of  such  a 
ratification  of  a  promise  previously  made  as 
would  Justify  the  Judgment  of  the  court  be- 
low upon  the  demurrer  to  the  replication. 

No  particular  form  of  words  Is  required  to 
make  a  confirmation  of  a  debt  contracted  by 
a  peroon  when  an  Infant  after  he  attains  his 
majority,  but  they  must  Import  an  unequivo- 
cal recognition  and  confirmation  of  the  pre- 
vious engagement  though  they  need  not 
amount  to  a  direct  promise  to  pay.  Section 
2840  of  the  Code  provides  that  no  action  shall 
be  maintained  whereby  to  charge  any  person 
upon  any  promise,  made  after  full  age,  to 
pay  any  debt  contracted  during  Infancy,  or 
upon  any  ratification,  after  full  age.  of  any 
promise  or  simple  contract  made  during  In- 
fancy,  unless  such   promise  or  ratification 
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ghall  be  made  by  ■ome  writing,  signed  by  the 
party  to  be  charged  therewith.  This  statate 
follows  almost  In  exact  terms  9  Geo.  lY.  c. 
14,  f  6,  and  the  decisions  construing  that  stat- 
ute have  hdd  that  any  written  Instrument, 
8lg:ned  by  the  luutles,  which.  In  the  case  of 
adults,  would  have  amounted  to  an  adoption 
of  the  act  of  a  party  acting  as  an  agent,  will, 
In  the  case  of  an  Infant  who  has  attained  his 
majority,  amount  to  a  ratification.  The  mem- 
orandum or  writing,  to  be  sufficient,  must 
recognize  the  debt  as  a  debt  binding  upon 
the  party  who  signs  It  It  must,  either  In 
terms  or  on  a  fair  construction  of  the  instru- 
ment, refer  to  the  contract  which  Is  to  be 
ratified,  and  treat  It  as  a  subsisting  contract 
Smith,  Oont  (5th  Ed.)  823;  1  Chit  Cont  (11th 
Ed.)  221;  1  Minor,  Inst  421;  S  Minor,  Inst 
176.  See,  also,  18  Am.  St  Rep.  701,  708,  713, 
and  authorities  there  cited. 

The  last  letter  made  a  part  of  the  replica- 
tion to  the  plea  of  Infancy  In  this  case,  re- 
ferring, as  It  does,  to  two  accounts,  renders 
It  all  the  more  difficult  to  ascertain  with  any 
degree  of  accuracy  to  what  account  the  writer 
referred  In  the  other  three  letters,  but  by  no 
construction  that  we  can  give  to  either  of 
these  letters,  or  to  them  when  read  together, 
can  they  be  held  to  amount  to  a  ratification 
of  the  contract  evidenced  by  the  bond  sued 
on. 

We  are  therefore  of  opinion  that  the  Judg- 
ment of  the  court  below  Is  erroneous,  and 
should  be  reversed,  and  Judgment  rendered 
by  this  court  for  the  plaintiff  In  error,  with 
costs. 


(96  Va.  403) 

HOME  LIFE  INS.  CO.  T.  SIBERT. 

(Supreme  Court  of  Appeals  of  Virginia.    Sept 

29,  1898.) 

IHSCBAVOS— '  WaBRANTIBS  —  BVIDSKOS  —  TBIAIt— 

Ihsthuotionb. 

1.  Where  a  diarge  was  given  in  lieu  of  re- 
fused instructions,  which  was  gnfficient  except 
as  to  matters  in  respect  to  which  the  refused 
Instructions  did  not  remedy  it  the  refusal  of 
the  instructions  was  not  error. 

2.  The  party  asking  an  erroneous  Instrnction 
cannot  complain  of  a  charge  to  the  same  effect 
though  the  instruction  Itself  was  refused. 

3.  On  an  issue  of  the  truth  of  a  statement  in 
an  insurance  contract  that  insured  had  never 
been  treated  for  the  alcohol  habit  testimony  of 

ghysicians  that  they  had  treated  him  therefor 
I  not  contradicted  by  testimony  that  he  was  a 
temperate  man. 

Error  to  circuit  court  Shenandoah  county. 

Action  by  Mary  C.  Sibert  against  the  Home 
Life  Insurance  Company.  There  was  a  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.    Reversed. 

Barton  &  Boyd  and  Tavenor  &  Bauserman, 
for  plaintiff  In  error.  Walton  &  Walton,  for 
defendant  In  error. 

HARRISON,  3.  It  Is  not  necessary  to  In- 
cnmber  this  ophiion  with  comment  In  detail 
npon  the  24  bills  of  exception  taken  in  the 
court  below.    In  the  main,  they  were  not  re- 


lied on  In  the  argument  here,  and  are  not 
wen  taken;  and  the  action  of  the  court  must 
be  regarded  as  affirmed,  in  respect  to  the 
questions  thereby  raised,  except  In  the  par- 
ticulars hereinafter  mentioned. 

Bills  of  exception  Nos.  21  and  23  relate 
to  the  refusal  of  the  court  to  give  seven  In- 
stmctionB  asked  for  by  the  defendant,  and 
giving  In  lieu  thereof  four  instructions  of  Its 
own.  The  Instructions  given  were  sufficient 
except  In  one  particular,  and  in  that  particu- 
lar they  are  not  remedied  by  the  Instructions 
refused;  hence  there  was  no  error  hi  refusing 
the  instructions  asked  for  by  the  defendant 

Instruction  No.  2  given  by  the  court  lays 
down  the  proposition  that:  "To  constitute 
an  answer  not  full  or  complete,  F.  B.  Sll)ert 
must  have  suppressed  some  fact  which  the 
question  reasonably  called  for,  and  which 
fact  was  material  to  the  risk."  This  is  not 
sound.  The  contract  of  insurance  under 
consideration  expressly  declares' that  an  the 
answers  contained  in  the  application  for  in- 
surance, together  with  those  contained  In 
the  declaration  to  the  company's  medical  ex- 
aminer, are  warranted  to  be  true,  fnU,  and 
complete,  whether  written. by  the  insured  or 
not  and  are  offered  to  the  company  In  con- 
sideration of  the  contract  The  answers  be- 
ing warranties,  It  was  a  matter  of  no  conse- 
quence whether  they  were  material  to  the 
risk  or  not  A  warranty  is  a  stipulation  on 
the  literal  truth  or  fulfillment  of  which  the 
validity  of  the  entire  contract  depends.  It 
Is  in  the  nature  of  a  condition  precedent  and 
must  be  strictly  compiled  with,  whether  ma- 
terial or  not  Insurance  Co.  v.  West,  76 
Va.  676;  Insurance  Co.  v.  Morgan,  90  Va. 
290,  18  S.  E.  191.  This  error,  however,  can- 
not now  be  avaHed  of  by  the  plaintiff  In 
error,  for  the  reason  that  in  Its  sixth  in- 
struction, which  was  refused,  the  court  was 
asked  to  instruct  the  Jury  to  the  effect  now 
pointed  out  as  erroneous.  A  party  cannot 
Invite  the  court  to  commit  error  by  asking 
for  an  erroneous  Instruction,  and  be  per- 
mitted afterwards  to  have  the  verdict  set 
aside  for  the  error  Into  which  the  court  has 
been  thus  misled.  Kimball  v.  Friend,  95 
Va.  126,  27  S.  B.  901. 

The  twenty-fourth  bill  of  exception  is  to 
the  action  of  the  court  In  refushig  to  set 
aside  the  verdict  of  the  Jury  and  grant  a 
new  trial  upon  the  ground  that  it  was  con- 
trary to  the  law  and  the  evidence.  It  is 
difficult  to  perceive  how  the  Jury  could  have 
reached  the  conclusion  they  did  upon  the 
evidence  in  this  case.  The  sole  Issue  In  the 
case  was  whether  or  not  the  answers  con- 
tained In  the  application  for  insurance  and 
in  the  declaration  to  the  medical  examiner 
were  true,  full,  and  complete.  If  true,  the 
plaintiff  was  entitled  to  recover.  If  not 
true,  the  verdict  should  have  been  for  the 
defendant  Among  other  questions  in  the 
declarations  to  the  company's  medical  ex- 
aminer, the  insured  was  asked  who  his  fam- 
ily physician  was,  and  when  and  for  what 
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bit  •ervlcea  bad  been  loagbt  He  answered 
tbat  Dr.  D.  h.  Shaver  waa  bla  tamlly^  phy- 
Blclan,  and  that  his  serriceB  had  been  sought 
for  nothing.  Dr.  Shaver  tesUfles  that  prior 
to  September  14,  1885,  the  date  of  the  policy, 
he  was  consulted  by  the  Insured  in  regard 
to  his  health,  who  stated  that  be  had  been, 
and  was  still,  drinking  too  much,  and  was 
asked  by  the  Insured  if  he  could  not  do  some- 
thing to  help  him.  The  testimony  of  this 
witness  shows  that  these  conversations  were 
numerous,  beginning  as  far  back  as  three 
years  before  the  date  of  the  policy,  and  con- 
tinuing from  time  to  time  until  the  insured 
died,  in  January,  1896,— four  months  after 
the  policy  was  taken  out  This  witness  fur- 
ther testifies  that  In  November,  1884,  he 
treated  the  Insured  for  stomach  derange- 
ments, neuralgia,  and  disease  resulting  from 
drink;  that  he  found  him  in  bad  condition 
from  excessive  use  of  alcoholic  liquor,  and 
told  him  t^at  a  continuation  of  the  habit 
for  two  years  would  end  his  life.  Witness 
further  says  that  Insured  spoke  to  him  about 
treating  him  for  diink  four,  six,  or  more 
times  within  the  twelve  months  immediate- 
ly preceding  the-  date  of  the  policy.  The 
further  question  was  asked:  "Have  you  ever 
had  or  been  subject  to  neuralgia?"  The  an- 
swer to  this  question  was,  "No."  The  evi- 
dence of  the  family  physician  was  that  he 
had  treated  Insured  for  neuralgia  prior  to 
the  application  for  the  policy.  The  further 
question  was  asked:  "What  other  physician 
have  you  consulted?"  The  answer  to  this 
question  was,  "None."  The  evidence  shows 
that  in  June,  1895,  and  in  August,  1886, 
about  one  month  before  the  policy  was  ap- 
plied for,  the  Insured  consulted  Dr.  Graves, 
and  asked  if  be  could  relieve  him  from 
alcoholism;  saying  that  he  was  annoyed  all 
the  time  with  neuralgia  caused  by  drink. 
The  further  question  was  asked:  "Have  you 
ever  had  special  treatment  for  the  alcohol 
habit?'  The  answer  to  this  question  was, 
"No."  The  evidence  of  the  family  physician 
and  Dr.  Graves  both  show  that  they  bad 
each  at  different  times  prior  to  the  date  of 
the  policy  treated  the  Insured  for  the  alco- 
hol habit,  and  the  evidence  of  Dr.  Campbell 
shows  tbat  about  the  time  the  policy  was 
taken  out,  or  shortly  thereafter,  the  Insured 
applied  to  htan  for  the  "Keeley  Cure"  treat- 
ment 

Other  instances  might  be  given  of  untrue 
answers  to  the  questions  asked,  but  It  Is  un- 
necessary to  multiply  them;  for,  if  any  one 
of  said  answers  is  shown  to  have  been  un- 
true, there  can  be  no  recovery,  under  the 
terms  of  the  warranty  entered  into  by  the 
Insured. 

Recognizing  and  giving  full  force  to  the 
law  requiring  that  the  case  shall  be  heard 
by  this  court  as  upon  a  demurrer  to  the  evi- 
dence, we  are  of  opinion  that  the  motion  to 
set  aside  the  verdict  should  have  prevailed. 

There  is  no  evidence  In  the  record  in  con- 
flict with  that  which  shows  the  answers  to 


be  ontrae.  There  ta  much  evldeiios  offer- 
ed by  the  defendant  In  error  tending  to 
show  that  the  Insured  was  a  temperate  man, 
and,  if  that  were  the  Issue,  the  evidence 
might  be  regarded  as  conflicting.  The  issue, 
however,  was  not  whether  the  insured  was 
a  sober  man,  but  whether  he  had  fnlfllled 
the  warranty  that  his  answers  should  be 
true,  full,  and  complete:  Upon  this  issue  the 
evidence  was  clear  and  uncontradicted  tbat 
the  answers  made  were  not  true. 

For  these  reasons  the  Judgment  of  the  cir- 
cuit court  must  be  reversed,  the  verdict  of 
the  Jury  set  aside,  and  the  cause  remanded 
for  a  new  triaL 

(96  Va.  sai 

CITY  OF  CHARLOTTBSYILLB  T.  MAURT 

etaL 
(Supreme  Court  of  Appeals  of  Vitglnia.    Sept 

22,  1888.) 
EiUKiNT  OoKAix — Fbopbrtt  Scbixo*— Watbx 

BlOBTS. 

Code,  I  1079,  providing  that  on  payment 
of  the  award  in  condemnation  proceeding,  the 
land  condemned  shall  vest  in  petitioner  m  fee, 
and  CharlottesviUe  Oty  Charter,  i  38  {Acts 
1881-82,  p.  1013),  anthorizing  the  condemna- 
tion of  lands  tor  a  dty  water  plant,  do  not  ae- 
thorlEe.  the  condemnation  of  a  riparian  water 
right  without  condemnation  of  any  of  the  abut- 
ting lands. 

Error  to  circuit  court,  Albemarle  county. 

Proceedings  by  the  city  of  Charlottesville 
to  condemn  a  water  right  of  S.  P.  and  B.  S. 
Maury.  There  was  a  Judgment  of  condem- 
nation, and  the  proceedings  were  taken  to 
the  circuit  court  by  defendants  on  writ  of  er- 
ror, where  the  Judgment  of  condemnation  was 
reversed,  and  petitioner  brings  error.  Af- 
firmed. 

Geo.  Perkins,  for  plaintiff  In  error.  D. 
Harmon,  for  defendants  in  error. 

BUCHANAN,  J.  The  defendants  are  the 
owners  of  a  small  parcel  of  land  lying  on 
both  sides  of  Reservoir  creek,  in  the  countr 
of  Albemarle,  below  the  point  where  the  city 
of  Charlottesville  proposes  to  divert  that 
stream  for  the  purpose  of  Increasing  its  wa- 
ter supply.  That  creek,  and  two  others 
which  flow  Into  the  mill  pond  of  the  defend- 
ants, supply  the  power  with  which  they 
operate  their  gristmill  located  on  the  land. 

These  proceedings  were  instituted  by  the 
city  council  in  the  county  court  of  Albemarle 
county  for  the  purpose,  among  others,  of 
condemning  for  Its  purposes  the  rights  of  the 
defendants  In  Reservoir  creek,  and  orders 
were  entered  therein,  which,  If  valid,  result- 
ed in  their  condemnation.  Those  orders,  ui>- 
on  a  writ  of  error  to  the  circuit  court  were 
reversed  upon  the  ground  that  the  county 
court  was  without  Jurisdiction,  under  the 
charter  of  the  city,  to  condemn  or  appropri- 
ate the  property  rights  of  the  defendants  In 
the  water  of  Reservoir  creek  alone,  without 
condemning  the  land  through  which  It  flow 
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ed,  or  some  part  of  It  To  that  Judgment  of 
the  circuit  court  thla  writ  of  error  was 
awarded. 

The  authority  relied  on  by  the  dty  for 
condemning  the  defendants'  rights  in  the 
creek  Is  found  In  section  88  of  its  charter 
(Acts  1801-92,  p.  1013).  By  that  section  the 
City  Is  authorized  to  erect  suitable  dams  and 
reaerToirs,  and  to  lay  suitable  pipes,  to  fur- 
nish the  city  with  an  adequate  supply  of 
water,  and  also  to  establish  and  construct  a 
sewerage  system  for  the  city,  and,  "for  such 
purposes,  to  acquire  either  by  purchase  oc 
condemnation,  according  to  the  provisions  of 
the  general  law  for  the  condenmatlon  of 
lands  by  Incorporated  cities,  such  lands  and 
BO  much  thereof  as  may  be  necessary  for  the 
aforesaid  purposes." 

The  general  law  In  accordance  with  which 
the  lands  were  to  be  condemned,  so  far  as 
applicable  to  this  case,  is  found  in  chapter 
46  of  the  Code,  and  provides,  among  other 
things,  tliat,  if  the  council  of  a  city  cannot 
agree  on  the  terms  of  purchase  with  those 
entitled  to  lands  wanted  for  its  purposes,  they 
can  have  commissioners  appointed  to  ascei^ 
tain  and  report  what  will  be  a  Just  com- 
pensation for  such  part  of  the  land  as  is 
taken,  and  the  damage  to  the  residue  of  the 
tract  beyond  the  peculiar  benefits  to  such 
residue  from  the  work  to  be  constructed. 
Upon  the  conflnmatlon  of  their  report,  it  is 
provided  that  the  sum  so  ascertained  may  be 
paid  to  the  parties  entitled  thereto  or  Into 
court,  and  that  upon  such  payment  the  title 
to  that  past  of  the  land  for  which  such  com- 
pensation Is  allowed  shall  be  absolutely  vest- 
ed in  the  city  (or  other  corporation  author- 
ized to  condemn  lands)  in  fee  simple,  except 
in  the  case  of  a  turnpike  company,  where  a 
■ufflclent  right  of  way  only  for  the  purposes 
of  such  company  shall  be  vested.  Code,  | 
1079. 

It  Is  well  settled,  where  the  legislature  has 
defined  the  interest  or  estate  which  shall  be 
taken  under  condemnation  proceedings,  that 
no  less  Interest  or  estate  than  that  specified 
can  be  taken.  Lewis,  Bm.  Dom.  |  278; 
Rand.  Qm.  Dom.  i  203. 

This  question  was  directly  presented  and 
decided  by  this  court  in  the  case  of  Roanoke 
City  v.  Berkowltz,  80  Va.  616.  In  that  case 
the  city  of  Roanoke  instituted  proceedings 
to  condemn  lands  in  order  that  it  might,  for 
sanitary  purposes,  drain  a  portion  of  its  ter- 
ritory and  straighten  the  course  of  a  small 
stream.  The  commissioners  reported  that, 
if  the  city  was  required  to  condemn  the  fee 
in  the  lands  of  Berkowltz,  his  damages 
would  be  $1,000,  but,  if  it  was  only  required 
to  condemn  the  use  of  his  land,  his  damages 
wouid  only  be  $200.  The  court  (Judge  Lew- 
is delivering  the  opinion)  held  that  nothing 
less  than  the  fee  could  be  taken,  and  in  com- 
menting upon  section  11  of  chapter  56  of  the 
Code  of  1873,  which  is  the  same  as  section 
1079  of  the  Code  of  1887,  said:  "It  is  diffi- 
cult to  see  how  language  could  be  plainer  or 


less  liable  to  misconstruction,  llie  require- 
ment is  imperative  that  tUe  fee  shall  be  vest- 
ed except  in  the  single  case  of  a  turnpike 
company,  where  an  easement  only  Is  acquir- 
ed; and  the  exception  proves  the  universal- 
ity of  the  rule  which  ia  intended  to  be  pre- 
scribed." 

There  is  nothing  in  the  charter  which  au- 
thorizes an  easement  in  the  land,  or  any 
other  interest  less  than  the  fee,  to  be  con- 
demned. On  the  contrary,  it  provides  that 
the  condemnation  must  be  in  accordance 
with  the  provision  of  the  general  law  which 
requires  the  fee  to  be  taken  and  paid  for. 

It  may  be  true,  as  counsel  for  the  city 
earnestly  contend,  that  it  is  a  great  hardship 
upon  the  city  to  be  compelled  to  condemn 
and  pay  for  property  which  it  does  not  need, 
in  order  to  get  what  Is  necessary  for  its  pur- 
poses. This  is  an  argument  more  properly 
addressed  to  the  legislature  than  to  the 
courts.  While  all  private  property  la  held 
subject  to  the  right  of  eminent  domain,  that 
power  lies  dormant  m  the  state  until  called  in- 
to action  by  the  lawmaking  power;  and  then 
it  can  only  be  exercised  in  the  manner  and 
upon  the  conditions  and  terms  prescribed  by 
the  legislature.  If  the  right  to  exercise  that 
power  is  conferred  upon  a  corporation  by  its 
charter  or  a  special  statute,  it  must  be  exer- 
cised in  accordance  with  the  general  law  up- 
on the  subject,  unless  a  contrary  intention 
clearly  appears,  for  it  will  not  be  presumed 
that  the  legislature  intended  to  change  that 
policy  (which  policy  is  shown  by  its  general 
law)  further  than  is  expressly  provided  or 
necessarily  implied  in  the  special  legislation. 

There  is  no  better  settled  rule  of  law  than 
this,  that  statutes  which  encroach  on  the 
personal  or  property  rights  of  the  individual 
are  to  be  strictly  construed;  and  this  Is  espe- 
cially the  case  where  It  is  claimed  that  the 
statute  delegates  to  a  corporation,  whether 
municipal  or  private,  the  right  of  eminent 
domain,— one  of  the  highest  powers  of  sov- 
ereignty pertaining  to  the  state  itself,  and 
interfering  seriously,  and  oftentimes  vexa- 
tlously,  with  the  ordinary  rights  of  property. 
Cooley,  Const  Ltm.  660;  Alexandria  &  F.  R. 
Co.  V.  Alexandria  &  W.  R.  Co.,  75  Va.  780; 
Lewis,  Km.  Dom.  H  253,  254. 

We  are  of  opinion  that  there  is  no  error 
in  the  Judgment  of  the  circuit  court,  and  that 
it  must  be  affirmed. 


(86  Va.  312) 
OISH'S  EX'R  V.  JAMISON. 
(Supreme  Court  of  Appeals  of  Virginia.    Sept 
15,  1896.) 

Specific  Pbrpormanos— Lasd  Cohtbactb— Tma 
or  Fathbiit  or  Fricb — Laobbs. 

1.  Where  a  vendor  sued  to  rescind  the  con- 
tract after  the  property  had  almost  doubled  the 
contract  price  in  value,  which  suit  was  dismiss- 
ed by  the  court,  and  lie  made  no  offer  to  give 
possession  or  make  a  deed,  and  made  no  demand 
for  performance  until  four  years  after  the  sale, 
and  three  years  after  the  last  of  the  purchase 
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money  was  due,  and  when  the  property  had 
fallen  to  one-third  of  the  contract  price,  per- 
formance will  not  be  enforced. 

2.  Where  the  cash  payment  on  a  land  caor 
tract  was  to  be  made  as  soon  as  a  third  person 
made  a  certain  payment  to  the  purchaser, 
which  he  and  the  vendor  expected  would  be 
within  a  few  days,  the  cash  payment  was  pay- 
able within  a  reasonable  time,  from  the  close 
of  which  period  the  court  would  compute  time 
on  a  question  of  the  vendor's  laches  in  suing 
for  specific  performance. 

Appeal  from  bustlngs  court  of  Roanoke. 

BUI  of  J.  A.  Jamison  against  the  executor 
of  the  will  of  S.  H.  Glsh,  deceased.  There 
was  a  decree  for  complainant,  and  defendant 
appeals.     Reversed. 

Elansbroug-h  &  Hall,  for  appellant  L.  H. 
Oocke  and  Lockett  &  Cosby,  for  appellee. 

RIELT,  J.  On  April  12,  1890,  J.  A.  Jami- 
son and  S.  H.  Glsh  entered  Into  a  contract 
In  writing  whereby  Jamison  sold  to  Glsh  a 
certain  bouse  and  lot,  the  residence  of  the  for- 
mer. In  the  city  of  Roanoke,  for  the  sum  of 
$16,000,  paid  and  to  be  paid  as  follows:  $10 
cash  In  hand,  $7,990  on  delivery  of  the  deed 
to  the  property,  and  the  residue,  ?S,000,  with 
Interest,  In  one  year  from  date  of  the  con- 
tract The  contract  concluded  with  this 
clause:  "The  cash  payment  to  be  made  as 
soon  as  the  Fairmont  Land  Co.  makes  their 
cash  payment  to  the  said  Samuel  H.  Glsh." 

The  Fairmont  Land  Company,  though  char- 
tered, was  never  organized.  By  It  was  meant 
W.  P.  Moomaw  and  bis  associates,  who,  on 
March  31,  1890,  12  days  previously,  had  pur- 
chased from  S.  H.  Glsh  and  wife  60  acres  of 
land  within  the  corporate  limits  of  Roanoke 
city  for  the  price  of  $80,000,  of  which  sum 
$15,000  was  to  be  paid  when  a  deed  should 
be  made  to  the  land,  conveying  to  the  pur- 
chasers a  valid  title  In  fee  simple.  Glsh  and 
wife  tendered  to  Moomaw  and  his  associates 
a  deed  of  conveyance,  executed  and  acknowl- 
edged, pursuant  to  the  contract  of  sale.  They 
refused  to  accept  the  deed  and  pay  the  pur- 
chase money,  or  any  part  of  It,  upon  the  al- 
leged ground  that  Glsh  and  wife  could  not 
convey  a  perfect  fee-simple  title.  Upon  their 
refusal,  Glsh  and  wife,  In  June,  1890,  brought 
suit  In  the  hustings  court  of  the  city  of  Roa- 
noke against  Moomaw  and  his  associates  to 
compel  them  specifically  to  perform  their  con- 
tract The  -court  at  the  hearing,  dismissed 
the  bill,  but  on  appeal  to  this  court  its  de- 
cree, on  September  22,  1892,  was  reversed, 
and  the  vendors  adjudged  to  be  entitled  to 
have  specific  performance  of  the  contract  A 
rehearing  having  been  granted,  the  court  on 
April  13,  1893,  adhered  to  Its  former  decision. 
Glsh  V.  Moomaw,  89  Va.  345,  376,  15  S.  m 
868,  and  17  S.  £1.  324.  In  pursuance  thereof, 
the  bustlngs  court  at  Its  November  term, 
1893,  entered  a  decree  against  Moomaw  and 
bis  associates  for  the  purchase  price  of  the 
land,  which,  however,  has  proved  unavail- 
ing. Slxecutlons  were  Issued  upon  the  de- 
cree, but  were  returned  "No  efCects,"  and  no 
part  of  the  purchase  money  has  been  paid. 


After  Moomaw  and  his  associates  refused 
to  accept  the  land  from  GIsb  and  wife,  and 
the  latter  had  Instituted  suit  to  compel  per- 
formance ot  the  oontract  Jamison  brought 
suit  to  rescind  the  sale  of  his  house  and  lot 
to  Gl9h.  This  suit  at  the  hearing,  was  dis- 
missed by  the  court  Jamison  not  only  ac- 
quiesced In  Its  dismissal,  but  so  far  as  the 
record  discloses,  thereafter  made  no  demand 
upon  Glsh  that  be  perform  the  contract  nor 
took  any  action  to  compel  Its  performance 
until  the  Institution  of  this  suit  on  October 
.81,  1894,  more  than  four  years  after  the  sale, 
and  upward  of  three  years  after  the  last  of 
the  purchase  money  was  due  and  payable. 

Every  application  for  the  specific  perform- 
ance of  a  contract  Is  addressed  to  the  sound 
Judicial  discretion  of  the  court  governed  by 
established  principles.  These  principles  re- 
quire, among  other  things,  that  the  party 
seeking  the  performance  must  show  himself 
to  have  been  ready,  prompt  willing,  and 
eager  to  perform  the  stipulation  of  the  con- 
tract on  his  part  Bowles  v.  Woodson,  6 
Grat  78;  Ford  v.  Euker,  86  Va.  75,  9  a  E. 
500;  Dunsmore  v.  Lyle,  87  Va.  391,  12  S.  E. 
610;  Powell  V.  Berry,  91  Va.  568.  22  a  E 
365;  and  Darling  v.  Cummlng's  Ex'r,  92  Vs. 
521,  23  S.  EL  880.  It  is  also  weO  settled  that 
the  court  will  not  decree  specific  perform- 
ance where  he  has  been  guilty  of  such  delay 
or  conduct  as  to  Justify  the  presumption  of 
an  abandonment  of  the  contract  or  where  to 
do  so  would  work  a  hardship  on  dther  party, 
not  only  because  of  unfairness  In  the  term* 
of  the  contract,  but  also  where  the  applicant 
has  been  In  default  and  the  hardship  Is  caus- 
ed by  subsequent  events,  or  la  the  result 
even  of  collateral  circumstances.  The  party 
seeking  performance  must  not  have  remained 
quiet  or  held  himself  aloof,  so  as  to  enforce 
or  abandon  the  contract  as  events  might 
prove  advantageoua  2  Minor,  Inst  (3d  Ed.) 
898;  Pom.  Cont  H  177,  186,  408;  Wlllard  v. 
Tayloe,  8  Wall.  557,  566;  Booten  v.  Scheffer, 
21  Grat  474,  497;  and  Anthony  v.  Leftwlch. 
S  Rand.  23a  In  Darling  v.  Cummlng's  Ex'r, 
supra.  Judge  Harrison  used  the  following  lan- 
guage: "The  rule  may  be  laid  down  as  gen- 
eral, applying  to  either  the  vendor  at  vendee, 
that  where  there  has  been  a  change  of  cir- 
cumstances or  relations  which  renders  the 
execution  of  the  contract  a  hardship  to  the 
defendant  and  this  change  grows  out  of,  or 
Is  accompanied  by,  an  unexcused  delay  on 
the  part  of  the  plaintiff,  the  change  and  de- 
lay together  will  constitute  a  sufficient  ground 
for  denying  a  specific  performance,  when 
sought  by  one  thus  In  default" 

Applying  the  foregoing  principles  to  the 
case  before  us,  the  complainant  was  not  en- 
titled to  have  specific  performance  of  the 
contract,  and  the  hustings  court  erred  In  de- 
creeing its  execution.  From  the  time  of  the 
sale  until  the  Institution  of  this  suit  he  gave 
no  evidence  of  a  willingness  or  readiness  to 
comply  with  his  part  of  the  contract  nor 
manifested  any  desire  to  have  It  performed 
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bjr  hit  rendee.  He  was  in  poaseflsion  of  the 
property  at  the  time  of  the  sale,  and  has  ever 
since  remained  in  posaesslon.  It  does  not 
appear  that  he  at  anjr  time  offered  to  give 
possession,  or  that  he  tendered  or  offered  to 
make  a  deed  to  the  property,  upon  the  deliv- 
ery whereof  he  was  entitled  to  exact  the  cash 
payment  The  only  disposition  manifested 
by  him  with  respect  to  the  contract  previous 
to  the  Institution  of  this  suit  was  to  abandon 
It  by  bringing  a  suit  to  rescind  It;  and  this 
he  did  at  a  time  when  the  property  had  risen 
In  value  from  $16,000,  the  price  at  which  he 
sold  it  to  Glsh,  to  $24,000.  FalUng  In  his 
suit  to  rescind,  he  thereafter  remained  quiet, 
and  made  no  demand  for  the  performance  of 
the  contract,  nor  took  any  steps  to  compel 
its  execution,  but,  as  heretofore  stated,  suf- 
fered to  elapse  more  than  four  years  after  the 
sale,  and  upward  of  three  years  after  the 
last  of  the  purchase  money  was  due  and  pay- 
able, before  manifesting  any  disposition  to 
perform  the  contract  himself  or  to  have  it 
performed  by  hla  vendee,  and  then  did  so  at 
a  time  when  the  property  had  fallen  In  valne 
to  about  one-third  of  the  price  at  which  be 
sold  It  A  court  of  equity  will  not  grant 
specific  performance  where  there  has  been  an 
absence  of  good  faith.  It  will  refuse  relief 
where  the  party  seeking  It  is  in  default  and 
by  delay  has  Indicated  an  intent  to  perform 
the  contract  or  to  abandon  It  as  the  prop- 
erty should  rise  or  fall  in  value.  Where  a 
vendee  has  been  guilty  of  such  delay  In  com- 
pleting the  contract  and  seeking  its  perform- 
ance aa  has  been  the  vendor  In  this  case,  a 
rise  in  the  value  of  the  land  during  the  In- 
terval Is  a  fact  of  much  weight  in  tending  to 
show  that  the  vendee's  delay  was  specula- 
tJve*  and  for  the  very  purpose  of  waiting 
such  a  turn  favorable  to  himself,  and  not 
less  so  is  a  fall  in  the  value  of  the  land  indic- 
ative of  a  speculative  pnrpose  in  a  vendor 
who  has  delayed  completing  a  contract  of 
sale  and  demanding  its  execution. 

Jamison,  so  far  as  respects  the  cash  pay- 
ment had  as  much  right  to  ask  specific  per- 
formance of  his  contract  with  Glsh  when.  In 
1890,  he  brought  suit  to  rescind  It  as  In 
1894,  when  he  Instituted  this  suit  to  compel 
its  specific  execution.  The  cash  payment 
was  as  much  due  then  as  it  was  at  the  insti- 
tution of  this  suit  The  sale  was  for  cash 
as  to  one-half  of  the  purchase  price,  and  the 
subsequent  and  concluding  danse  of  the  con- 
tract—that It  was  to  be  made  as  soon  as  the 
Fairmont  Land  Company  made  their  cash 
payment  to  Glsh— was  not  Intended  to  alter 
the  terms  of  the  sale,  or  to  make  the  receipt 
by  Glsh  of  the  cash  payment  from  the  Fair- 
mont Land  Company  a  condition  precedent  to 
the  payment  of  that  due  from  him  to  Jami- 
son. The  cash  payment  of  the  company  has 
never  been  made,  but  at  the  time  of  the  sale 
from  Jamison  to  Glsh  It  was  expected  by 
both  of  them  that  It  would  be  made  within  a 
few  days,— Just  as  soon  as  Moomaw  and  bis 
associates  could  examine  and  be  satisfied  as 


to  the  title  to  GIsh's  property.  But  although 
not  made  at  all.  or  if  not  made  according  to 
their  expectation,  that  from  Glsh  was  pay- 
able within  a  reasonable  time,  and  Jamison, 
after  a  reasonable  dday,  had  the  right  to 
exact  Its  payment 

It  was  conceded  that  Jamison  knew  all 
about  the  sale  from  Glsh  to  Moomaw  and 
his  associates,  and  that  he  was  well  aware 
that  Glsh  had  no  means  of  paying  him  ex- 
cept from  the  proceeds  of  that  sale.  Upon 
that  source  each  relied  for  the  fulfillment  by 
Glsh  of  their  contract  but  wholly  contrary 
to  their  mutual  expectation,  that  sale  has 
proved  fruitless,  and  the  land  Itself  has  Im- 
mensely fallen  In  market  value,  as  has  also 
that  sold  by  Jamison  to  Glsh.  In  view  of 
the  delay  of  Jamison  In  seeking  specific  per- 
formance of  his  contract  with  Glsh,  and  the 
evidence  given  by  him  previous  to  the  In- 
stitution of  this  suit  of  an  abandonment  of 
It  our  conclusion  Is  that  under  the  changed 
conditions  that  have  taken  place  during  the 
Interval  of  delay,  which  conditions  are  In  no 
degree  attributable  to  any  default  of  Glsh, 
but  were  produced  by  circumstances  over 
which  he  had  no  control,  specific  execution  of 
the  contract  sought  to  be  enforced  would  be 
harsh,  oppressive,  and  very  Inequitable. 

The  decree  of  the  hustings  court  must 
therefore  be  reversed,  and  the  bill  of  the  com- 
plainant be  dismissed,  leaving  him  to  pnrsue 
any  remedy  he  may  have  at  law. 

CARDWELL,  J^  absent 


■Ot  Va.  387) 

TBESB  V.  KTLB  et  aL 
(Supreme  Court  of  Appeals  of  Virginia.    Sept 
22,  1898.) 
Wills — CoxsTRuarioir — Intbbbbti  Cbsatsd. 
Testator  gave  his  wife  "all  my  Interest  in 
the  estate,"  and  then  devised  specific  property 
to  her.     By  subsequent  clauses,  spednc  prop- 
erty was  given  to  other  legatees  without  re- 
striction.' Had,  that  the  widow  had  no  interest 
in  the  property  given  to  the  other  legatees. 

Appeal  from  circuit  court  Amherst  county. 

Suit  between  Margaret  P.  Teese  and  Mar- 
garet Kyle  and  others  to  obtain  a  construc- 
tion of  the  last  will  and  testament  of  David 
Teese,  deceased.  From  the  decree,  tte  for- 
mer appeals.    Affirmed. 

Caskle  &  Coleman,  toe  appellant  Lee  ft 
Howard,  for  appellees. 

HARRISON,  J.  The  court  being  of  opinion 
that  there  Is  no  error  in  the  decree  appealed 
from,  to  the  prejudice  of  appellant  the  Juris- 
diction of  this  court  which  Is  denied  by  the 
appellees,  may  be  conceded,  for,  whether  that 
question  be  decided  for  or  against  appellant 
the  result  Is  the  same. 

This  suit  was  brought  for  a  construction 
of  the  following  testamentary  paper: 

"This  Is  the  last  will  and  testament  of  Rev. 
David  Teese,  of  Elon,  Amherst  Ob.,  Virginia. 
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"(1)  AH  my  interest  In  the  estate  I  beqneath 
to  my  beloved  wife,  M.  P.  Teese;  also,  fifty 
■hares  of  New  Tork  Central  &  Hd.  River  Rail- 
road stock  now  owned  by  me;  also,  an  mon- 
eys In  deposit  in  the  NatL  Bzchange  Bank  of 
Lynchburg  standing  to  my  credit  or  in  her 
name. 

"If  surviving  my  wife,  I  leave  this  bequest 
to  her  sister  Virginia  B.  Pascoe. 

"(2)  I  give  &  bequeath  to  my  sister  Mar- 
garet Kyle,  HarrlsTlUe,  Butler  Co.,  Penn., 
fifty  shares  of  Pennsylvania  Railway  stock 
standing  in  my  name,  to  her  and  ber  heirs 
and  assigns  forever. 

"(3)  I  give  and  beqneath  to  my  sister  Re- 
becca A.  Henderson,  of  West  Middlesex,  Mer- 
cer Co.,  Pennsylvania,  and  to  her  heirs  and 
assigns  forever,  fifty  shares  of  Pennsylvania 
Railroad  stock  now  standing  in  my  name  in 
that  company. 

*'AU  other '  property  of  mine  not  thus  dis- 
posed of  I  bequeath  to  my  wife,  and  consti- 
tute her  the  sole  executor  of  my  last  will  and 
testament  and  request  'no  security  be  re- 
quired of  her  as  said  executor. 

"The  foregoing  will  and  testament  Is  sign- 
ed by  me,  and  acknowledged  as  such,  this 
8rd  day  of  March,  in  the  year  1883,  and  in 
the  presence  of  these  witnesses. 

"David  Teese.   {Seal.] 

"Witnesses: 
"Wm.  Murselman,  Elon,  Va. 
"J.  J.  Jones,  "      "  •• 

The  lower  court  held  that  appellant  took  an 
absolute  estate  in  all  the  property  embraced 
in  the  first  clause;  that  the  bequest  therein 
to  Virginia  B.  Pascoe  was  Intended  to  take 
effect  only  in  the  event  that  Margaret  P. 
Teese,  the  appellant,  should  die  in  the  life- 
time of  hex  husband,  and  the  said  Virginia 
B.  Pascoe  should  survive  both  the  testator 
and  his  wife. 

Of  this  decree,  Virginia  B.  Pascoe  does  not 
complain. 

Upon  the  issue  between  appellant  and  the 
appellees,  the  lower  conrt  held  that  Margaret 
Kyle  and  Rebecca  Henderson  each  took  abso- 
lutely and  presently  the  50  shares  of  Penn- 
sylvania Railway  stock  bequeathed  to  them, 
respectively,  in  the  second  and  third  clauses 
of  the  will,  and  that  said  bequests  were  not 
affected  or  qualified  in  any  manner  by  any 
provision  In  any  other  clause  of  the  will. 

From  this  decree  the  widow,  Margaret  P. 
Teese,  lias  appealed. 

Her  contention  is  "tliat  the  first  clause  of 
the  will  grave  her  the  stock  therein  mention- 
ed and  the  money  in  bank  absolutely,  and, 
during  her  natural  life,  all  of  the  interest  or 
profits  arising  from  the  entire  estate  of  the 
testator,  with  remainder  for  life,  if  then  liv- 
ing, to  her  sister  Virginia  B.  Pascoe,  and  that 
the  bequests  to  the  testator's  two  sisters 
were  subject  to  this  provision  in  favor  of  her- 
self and  sister."  It  is  insisted  that  the  cir- 
cuit court  gave  no  significance  to  the  opening 
words  used  in  the  first  clause,  "Ail  my  inter- 
est in  the  estate  I  bequeath  to  my  beloved 


wife,  Sf.  P.  Teese,"  bat  wholly  disregarded 

that  expression,  and  construed  the  wlB  as  li 
those  words  had  not  occurred  therein. 

What  estate  the  testator  refetred  to  when 
he  used  fh«  language  quoted,  "AH  my  inter- 
est In  the  estate,"  does  not  dearly  appear. 
He  was  most  likely  referring  to  some  estate 
in  which  he  thought  he  might  have  some  in- 
terest; perhaps,  the  landed  estate  belonging 
to  his  wife  and  her  sister,  upon  which,  the 
petition  for  appeal  admits,  he  had  lived  dur- 
ing his  married  life. 

The  testator  is  conceded  to  have  been  an 
Intelligent  minister  of  the  gospel,  and  be 
would  hardly  have  employed  the  language 
quoted  for  the  purpose  of  carving  ont  a  life 
Interest  in  his  entire  estate  for  his  wife.  Nor 
did  he  Intend  by  it  to  give  his  wife  the  fee 
simple  in  the  entire  estate,  for  then  the  sal^ 
sequent  provisions  of  the  will  would  have 
been  meaninglesa  While  there  may  be  doubt 
and  room  for  conjecture  as  to  what  estate 
the  testator  referred  when  using  the  words 
quoted  from  the  first  clause  of  the  will,  there 
can  be  no  doubt  of  the  property  referred  to 
or  the  meaning  of  the  language  used  in  fram- 
ing the  second  and  third  clauses.  These  two 
bequests  are  expressed  in  clear,  positive,  and 
unambiguous  terms,  and  give  to  eadi  of  the 
sisters  named  SO  shares  of  Pennsylvania  Rail- 
road stock  standing  in  his  name,  without  any 
limitation  or  restriction  whatsoever  upon  the 
present  and  absolute  right  to  its  use  and  en- 
joyment 

The  object  of  courts  in  construing  wills  is 
to  arrive  at  the  true  intent  of  the  testator, 
but  that  intent  Is  to  be  gathered  from  the 
language  used.  "Conjecture,"  It  has  beoi 
said,  "cannot  l)e  permitted  to  usurp  the  place 
of  judicial  conclusion,  nor  supply  what  the 
testator  has  failed  sufficiently  to  indicate." 
The  intention  must  be  collected  from  the 
words  of  the  will,  tor  the  object  of  construc- 
tion is  not  to  ascertain  the  presumed  or  sup- 
posed, but  the  expressed,  intention  of  the  tes- 
tator: that  is,  the  meaning  which  the  words 
of  the  wUl.  correctly  interpreted,  convey. 
Hatcher  v.  Hatcher,  80  Va.  171;  Waring  v. 
Basher's  Adm'r,  91  Va.  286,  21  S.  B.  4«4.  In 
the  case  last  cited,  the  president  of  the  conrt. 
quoting  from  high  authority,  says:  "A  clear- 
ly expressed  intentlMi  in  one  portion  of  the 
will  Is  not  to  yield  to  a  doubtful  construction 
in  any  other  portion  of  the  instrument" 

In  Gaskins  v.  Hunton,  92  Va.  628,  23  S.  El 
885,  Judge  Buchanan,  speaking  for  the  conrt. 
and  citing  numerous  authorities  in  support 
of  the  proposition,  says:  "It  is  a  settled  rule 
of  construction,  both  in  deeds  and  in  wills. 
that  if  an  estate  is  conveyed,  or  an  interest 
given,  or  a  benefit  bestowed,  in  one  part  of 
the  instrument  by  clear,  unambiguous,  and 
explicit  words,  such  estate,  interest  or  bene- 
fit is  not  diminished  or  destroyed  by  -wocds 
in  another  part  of  the  Instrument  unless  the 
terms  which  diminish  or  destroy  the  estate 
before  given  be  as  clear  and  decisive  ss  the 
terms  by  which  It  was  created." 
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In  the  light  ot  these  well-settled  principles, 
the  clear  and  nnamblguous  bequests  to  ai>- 
pellees  cannot  be  taken  away  or  diminished 
by  the  Ian  gunge  relied  on  In  the  first  clanae 
of  the  will,  which  clearly  was  not  Intended 
as  a  bequest  of  the  entire  estate  to  appellant, 
nor  as  giving  her  a  life  estate  In  the  whole; 
for  the  words  are  not  such  as  are  commonly 
nsed  for  creating  a  life  estate,  and  cannot  be 
made  to  refer  to  snch  an  estate  without  sup- 
plying words  not  used  by  the  testator.  At 
most,  that  language  only  raises  a  doubt  as 
to  the  estate  referred  to  by  It,  and  does  not 
affect  the  clear  rights  of  appellees  under  the 
clauses  providing  for  them. 

There  is  no  error  In  the  decree  appealed 
from,  and  It  ia  afllrmed. 


(96  Va.  372) 

ALLBGHANT  IKON  00.  v.  TBAFOKD 

et  aL 

(Bapreme  Conrt  of  Appeals  of  Virginia.    Sept. 

22,  1888.) 
8au»— Dbtbrmination  of  Qdalitt— Brsaoh  bt 

BdTBR — DaMAOSS— DOUBLB  RSOOTBBT — Rb- 
DCCTION — TBIAI. — AKQDMBHT. 

1.  Where  the  purchaser  unreasonably  delay- 
ed receiving  the  goods,  and  induced  the  seller 
to  hold  himself  ready  to  malce  delivery,  he  was 
Uable  for  damages  sustained  by  the  seller,  re- 
gardless of  his  bona  fides  in  causing  the  delay. 

2.  A  contract  to  sell  ore  provided  that  if,  m 
the  opinion  of  the  buyer's  foreman,  any  ore  de- 
livered was  nnfit  to  wash,  the  seller  was  to  be 
notified,  and  he  and  the  foreman  were  to  deter- 
mine the  disposition  to  be  made  thereof.  HM, 
that  the  foreman  was  not  the  sole  judge  of 
the  fitness  of  the  ore,  and  an  improper  rejection 
thereof  was  a  breach  of  contract. 

3.  Where  the  purchaser  was  unable  to  receive 
the  goods,  and  by  representing  himself  as  ready 
to  receive  them  in  a  few  days  induced  the 
seller  to  hold  himself  ready  to  make  delivery, 
and  then  brolce  the  contract  the  seller  could- re- 
crover  l>oth  the  profits  which  he  would  have 
realized  on  completion  of  the  sale  and  damages 
sustained  by  being  induced  to  hold  himself 
ready  for  delivery,  snch  recovery  not  being  a 
donble  recovery. 

4.  Where  a  contract  for  the  sale  of  crude 
ore,  which  provided  tor  delivery  at  the  mines, 
was  brolcen  by  the  purchaser,  and  the  seller 
then  sold  ore  from  the  same  mine  to  another, 
the  latter  sale  being  of  ore  cleaned  and  ready 
for  market,  the  profits  realised  on  the  second 
sale  could  not  be  offset  against  the  damages  for 
loss  of  profits  on  the  first  contract. 

6.  It  18  proper  to  stop  counsel  from  arguing 
an  unsound  legal  proposition  to  the  Jury. 

Brror  to  circuit  court,  Botetourt  county. 

Two  actions  in  assumpsit  by  R.  H.  Tea- 
ford  and  another  against  the  Alleghany  Iron 
Company  to  recover  for  ore  delivered  to  de- 
fendant and  for  breach  of  a  contract  to  pur- 
chase ore.  The  two  actions  were  consoli- 
dated, and  there  was  a  Judgment  for  platn- 
tiffa     Defendant  brings  error.     Affirmed. 

Beverley  T.  Crump  and  BenJ.  Haden,  for 
plaintiff  In  error.  Jaa.  W.  Marshall  and  Oeo. 
K.  Anderson,  for  defendants  In  error. 

KLBLT,  J.  Tlila  it  a  writ  of  error  to.  a 
Judgment  rendered  is  two  actions  of  assump- 


sit, which,  being  between  the  same  parties 
and  growing  out  of  the  same  matter,  were 
consolidated  by  the  court 

On  December  10,  1885,  a  contract  was  en- 
tered into  between  the  Alleghany  Iron  Com- 
pany and  H.  H;  Teaford,  by  which  It  agreed, 
among  other  things,  to  take  from  him'  10,- 
000  tons  of  Iron  ore  from  a  certain  mine, 
at  $1.10  per  ton.  The  ore  was  to  be  de- 
livered at  the  mine  In  a  crude  state,  on  board 
of  the  cars  of  the  company,  and  thence 
hauled  to  its  washer  and  washed,  the  haul- 
ing and  washing  to  be  at  its  expense.  J. 
El.  Hannah  acquired  from  Teaford  an  inter- 
est in  the  contract,  and  became  Jointly  In- 
terested with  him  in  its  performance.  They 
commenced  to  mine  and  deliver  the  ore  in 
January,  and  contlnoed  to  do  so  up  to  the 
17th  day  of  February,  when  the  severity  of 
the  weather  caused  the  pump  connected  with 
the  washer  to  freeae  and  break,  thereby  pre- 
venting the  washing  of  the  ore  and  stopping 
the  plaintiffs  from  delivering  it  The  com- 
pany did  not  resume  operations  until  the 
let  of  Jtme,  when  the  plaintiffs  again  com- 
menced to  deliver  ore  under  the  contract, 
but  the  company  rejected  it  in  snch  quantity 
that  they  claimed '  the  rejection  to  be  im- 
proper and  a  breach  of  the  contract 

One  of  the  suits  was  for  the  amount  due 
for  ore  delivered  in  the  month  of  June,  and 
the  other  was  for  damages  for  breach  of 
the  contract 

The  contract  was  in  the  form  of  a  letter 
from  the  general  manager  of  the  company 
to  Teaford,  and  accepted  by  him.  It  con- 
tained, among  other  provisions,  the  follow- 
ing: 

"Should  your  superintendent  from  any 
cause  ship  ns  a  car  of  material  that,  accord- 
ing to  the  Judgment  of  our  washer  foreman, 
is  unfit  to  wash,  this  car  Is  to  be  side-track- 
ed imtn  your  superintendent  can  go  and  look 
at  it,  and  the  two  are  to  decide  what  Is 
best  to  be  done  about  this  car;  that  la,  wheth- 
er It  shall  be  dumped  and  thrown  away,  or 
washed,  to  arrive  at  Its  true  value  in  com- 
parison with  the  other  cars." 

On  the  trial  the  plaintiffs  Introduced  testi- 
mony to  prove  the  damages  resulting  to  them 
from  the  delay  of  the  company  in  resum- 
ing operations,  thereby  preventing  them  from 
delivering  any  ore  between  the  17th  of  Feb- 
mary  and  the  1st  of  June.  The  defendant 
objected  to  the  testimony,  but  the  conrt 
overruled  Its  objection  and  admitted  the 
testimony.  The  admission  of  this  evidence 
Is  the  subject  of  the  first  bill  of  exceptions, 
and  constitutes  the  first  assignment  of  er- 
ror. 

The  general  manager  of  the  company  In- 
formed the  plaintiffs  of  the  Injury  to  the 
pump,  and  assured  them  that  a  new  one 
would  be  procured  In  five  or  six  days,  and 
the  work  proceed.  Time  went  on,  but  the 
place  ot  the  broken  pump  was  not  supplied, 
nor  the  work  resumed.  Assurance  was 
again  and  again  glyco,  when  complaint  of 
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the  delay  was  made,  that  the  pomp  wonld 
be  soon  procured,  whereby  the  plaintiffs 
were  kept  In  a  state  of  expectation  and  com- 
parative Idleness,  waiting  for  the  resump- 
tion of  operations.  After  a  delay  of  more 
than  three  months,  extending-  from  the  17tb 
of  February  to  the  last  of  May,  a  second- 
hand pump  belonging  to  the  president  of  the 
defendant  company,  which  bad  been  used 
by  him  in  a  coal  shaft,  was  brought,  and 
work  resumed,  but  this  was  not  done  antll 
the  president  had  purchased  a  tract  of  land 
In  the  vicinity  containing  iron  ore,  and  the 
company  had  built  a  railroad  to  It  of  several 
miles,  and  gotten  ready  to  mine  and  manu- 
facture ore  from  It  Evidence  had  been  In- 
troduced tending  to  prove  that  the  long  de- 
lay in  procuring  another  pump  and  resum- 
ing work  was  unnecessary  and  unreasonable. 
Under  these  circumstances,  evidence  was  ad- 
missible to  show  that  the  plaintiffs  had  suf- 
fered loss  from  the  delay,  and  the  court  did 
not  err  In  overmllng  the  objection  of  the 
defendant. 

The  next  assignment  of  error  relates  to  the 
admission  of  testimony  to  prove  that  the  ore 
In  the  ears  which  were  side-tracked  in  June 
by  order  of  the  washer  foreman  was  such  as 
should  have  been  received,  and  that  it  was 
improperly  rejected.  The  propriety  of  ad- 
mitting the  testimony  Is  very  clear.  The 
washer  foreman  and  the  superintendent  had 
been  unable  to  agree  as  to  the  ore.  No  pro- 
vision had  been  made  In  the  contract,  in  case 
of  disagreement  between  the  washer  fore- 
man and  the  superintendent,  with  respect  to 
ore  in  cars  that  should  be  side-tracked  by 
order  of  the  washer  foreman  on  account  of 
its  unfitness,  In  his  judgment,  to  be  washed. 
In  the  absence  of  any  such  provision,  the 
propriety  of  the  rejection  of  the  ore  had  to 
be  settled  In  some  other  way.  The  company 
declined  to  arbitrate  the  matter,  and  there 
was  no  other  way  of  settling  it  than  by  a 
resort  to  the  tribunals  of  the  land  established 
for  the  adjudication  of  the  rights  of  parties 
and  the  settlement  of  controversies.  The 
jury  could  not  decide  the  question  of  fact  in 
Issue  except  upon  evidence  as  to  the  charac- 
ter of  the  ore.  Clearly,  evidence  for  this 
purpose  was  pertinent  and  admissible.  The 
case  Is  wholly  unlike  that  of  Ck>ndon  v.  Ball-' 
road  Co.,  14  Orat.  302,  relied  upon  by  the 
plaintiff  in  error,  and  plainly  distinguishable 
from  It  In  that  case  the  contract  made  the 
engineer  of  the  railroad  company  the  sole 
arbiter  of  all  questions  of  law  or  fact  aris- 
ing under  the  contract  By  its  express  terms 
his  decision  was  to  be '  "obligatory  and  con- 
clusive between  the  itarties,  without  further 
recourse  of  appeal."  But  In  this  case  the 
washer  foreman  was  not  the  sole  judge  or 
final  arbiter  of  any  dispute  as  to  the  ore. 
He  had  merely  the  power  to  have  side-track- 
ed any  car  containing  material  which  he  re- 
garded as  unfit  to  be  washed,  but  its  subse- 
quent and  final  disposition  was  to  be  deter- 
mined by  the  concurrent  Judgment  of  him- 


self and  the  superintendent.  He  alone  could 
not  decide  against  its  acceptance.  If  they 
differed  as  to  the  ore  in  any  car  which  had 
been  side-tracked,  the  contract  not  providing 
for  snch  a  contingency,  the  result  was  the 
same,  with  respect  to  that  particular  ore,  a* 
If  no  provision  had  been  made  In  the  con- 
tract for  deciding  a  dispute  as  to  any  ore  re- 
jected by  the  company.  In  such  case,  if  the 
parties  could  not  agree  upon  some  other  mode 
of  settling  the  dispute,  resort  must  necessa- 
rily be  had  to  the  courts,  and  the  matter  be 
there  determined  upon  evidence  as  to  the  diar- 
acter  of  the  rejected  ore. 

After  the  plaintiffs  had  concluded  their  tes- 
timony and  rested  their  case,  the  counsel  of 
the  defendant  moved  the  court  to  strike  out 
all  the  testimony  of  the  plaintiffs  tending  to 
show  loss  during  the  cessation  of  the  work 
from  the  17th  of  February  to  the  Ist  of 
June,  and  also  all  testimony  tending  to  show 
the  judgment  of  other  parties  than  the  wash- 
er foreman  as  to  the  character  of  the  ore  re- 
jected by  him,  and  to  exclude  all  of  the  said 
evidence  from  the  consideration  of  the  Jury. 
The  court  rightly  overruled  the  motion.  The 
evidence  was,  as  we  have  seen,  properly  ad- 
mitted by  the  court,  and,  belJ>g  so  admitted, 
the  jury  were  entitled  to  consider  it 

Upon  the  conclusion  of  all  the  testimony, 
the  defendant  offered  ten  instructions,  whldi 
it  asked  to  be  given  to  the  jury.  The  coon 
refused  to  give  the  instructions,  or  any  of 
them,  and  gave  Instead  three  instructions  for 
the  plaintiffs  and  two  for  the  defendant  The 
refusal  of  the  court  to  give  the  ten  instnic- 
tlons  asked  for  by  the  defendant,  and  the 
giving  of  Instructions  1,  2,  and  3  for  the 
plaintiffs,  constitute  the  next  assignment  of 
error.  The  court  committed  no  error  with 
respect  to  the  instructions  refused  or  given. 

By  instruction  1  the  defendant  asked  the 
court  to  instruct  the  jury  to  disregard  all 
evidence  tending  to  prove  loss  resulting  to 
the  plaintiffs  from  the  failure  of  the  com- 
pany to  receive  ore  from  them  during  the 
cessation  of  operations  from  the  17th  of  Feb- 
ruary to  June  Ist;  and  by  Instructions  7,  & 
and  9,  which  embodied  the  same  principle 
with  more  or  less  variation.  It  was  asked  to 
Instruct  the  jury  that  the  washer  foreman 
was  the  sole  judge  of  the  fitness  of  the  ma- 
terial in  the  cars,  which  were  side-tracked 
by  his  order,  to  be  washed.  The  improprie- 
ty of  these  Instructions  has  already  been 
shown  In  disposing  of  the  exceptions  to  the 
admissibility  of  the  evidence  as  to  the  loss 
resulting  from  the  said  delay,  and  of  the  evi- 
dence as  to  the  character  of  the  ore  rejected 
by  the  washer  foreman. 

Instruction  No.  2  given  by  the  court  for  the 
defendant  covers  substantially  the  same 
ground  as  instruction  6  asked  for  by  it  and 
the  rejection  of  the  latter  Instruction  gives 
no  cause  for  complaint 

Instructions  3  and  4  asked  for  by  the  de- 
fendant propounded  the  doctrine  that  no  re- 
covery could  be  had  for  damages  resulting 
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from  tbe  fallare  of  the  company  to  receive 
ore  during  the  cessation  of  Its  operations 
from  February  to  June,  unless  such  failure 
was  purposely  caused  by  the  company  irlth 
the  intention  to  deceive  and  defraud  the 
plaintiffs.  The  principle  enunciated  by  these 
instructions  Is  not  correct  It  was  not  nec- 
essary to  a  recovery  of  damages  for  loss  sus- 
tained in  consequence  of  the  protracted  de- 
lay to  receive  ore  that  the  delay  should  be 
the  result  of  deception  and  fraud.  Actual 
fraud  is  not  an  essential  ingredient  of  the 
breach  of  a  contract.  If  the  failure  to  re- 
ceive the  ore  was  unnecessarily  and  unrea- 
sonably protracted,  or  the  delay  could  have 
been  avoided  by  due  diligence,  the  plaintiffs 
were  Justly  entitled  to  recover  damages  for 
any  loss  they  could  show  that  they  had  suf- 
fered in  consequence  of  tbe  delay. 

Instruction  No.  2  embodied  the  proposition 
that  the  plaintiffs  could  not  recover  damages 
for  loss  resulting  from  delay  to  receive  the 
ore  from  February  to  June,  and  also  for  the 
profits  that  would  have  been  realized  if  they 
had  been  allowed  to  deliver  the  whole  amount 
of  ore  contracted  for,  upon  the  ground  that 
such  damages  would'  be  obnoxious  to  the 
objection  of  a  double  recovery.  Instruction 
No.  5  propounded  substantially  the  same 
proposition.  We  were  cited  to  no  authority 
to  sustain  it,  and,  In  our  opinion,  it  is  not  in 
accordance  with  the  law.  Such  a  recovery 
would  not  be  double.  The  object  of  the  law 
in  awarding  damages  Is  to  make  amends  or 
reparation.  It  alms  to  put  the  party  injured 
in  the  same  position,  so  far  as  money  can 
do  it,  as  he  would  have  been  in  If  the  contract 
had  been  performed.  He  is  entitled  to  re- 
cover all  damages  resulting  directly  from  its 
violation.  There  may  be  several  elements  of 
damage.  It  may,  as  in  this  case,  consist  of 
the  expense  Incurred  in  taking  care  of  unem- 
ployed stock  and  paying  the  wages  of  idle 
employes  that  were  necessary  to  the  per- 
formance of  the  contract,  while  he  was  un- 
necessarily and  unreasonably  prevented  from 
doing  tbe  work  contracted  for,  and  may  also 
consist  of  profits  which  would  have  been 
realized  If  tbe  party  had  been  allowed  to  com- 
plete tbe  contract.  Otherwise,  a  contract 
from  which  a  profit  was  reasonably  certain 
might  result,  without  bis  fault.  In  an  absolute 
loss  to  the  party  who  should  have  realized 
the  profit.  One  might  enter  into  an  agree- 
ment to  do  certain  work  at  a  stipulated  time, 
which  required  for  its  performance  teams 
and  hands,  and,  though  ready  to  begin  the 
work  at  the  appointed  time,  be  prevented  by 
the  other  party  from  doing  so,  through  one 
pretext  or  another,  until  the  dally  expenses 
of  his  equipment  of  idle  teams  and  hands 
exceeded  the  entire  profit  to  be  expected  from 
the  performance  of  the  work,  and  then  finally 
not  be  allowed  to  do  the  work  at  all.  Is  it 
possible  that.  In  an  action  for  a  breach  of  the 
contract,  he  could  recover  only  the  profits 
that  be  could  show  that  he  would  have  made 
from  tbe  performance  of  the  work  If  be  had 


been  allowed  to  do  It,  and  nothing  for  the 
loss  resulting  from  the  delay  induced  by  the 
miscondnct  of  the  other  parly  to  the  contract? 
If  so,  instead  of  gains  or  profits,  he  would 
have  to  suffer  an  actual  pecuniary  loss,  with- 
out fault  on  his  part,  but  caused  solely  by 
the  misconduct  of  the  other  party.  Such  a 
result  would  directly  conflict  with  the  very 
object  of  the  law  in  awarding  damages  for 
the  violation  of  a  contract,  which  Is  to  place 
the  party  injured  pecuniarily  in  the  same  con- 
dition that  he  would  have  been  in  if  tbe  con- 
tract had  been  kept  and  performed. 

It  is  not  clear  what  was  the  proposition  in- 
tended to  be  enunciated  by  the  tenth  Instruc- 
tion. How  were  the  jury  to  consider  the  ore 
sold  and  delivered  to  the  Low-Moore  Iron 
Company?  This  is  not  plainly  set  forth.  If 
its  object  was  to  require  the  jury  to  apply, 
in  reduction  of  the  profits  that  the  plaintiffs 
would  have  realized  from  the  fulfillment  of 
their  contract  with  the  Alleghany  Iron  Com- 
pany, any  profit  they  bad  made  on  the  ore 
sold  and  delivered  to  the  Low-Moore  Com- 
pany, there  was.  In  the  first  place,  no  evi- 
dence of  the  amount  or  that  any  profit  was 
made;  and,  secondly.  If  that  was  the  object 
of  the  instruction,  It  was  manifestly  erro- 
neous. It  appeared  In  evidence  that  several 
months  after  the  rupture  of  the  contract,  and 
the  cessation  of  dealings  under  It  between 
the  parties,  Teaford  made  a  contract  with  the 
Low-Moore  Iron  Company  to  furnish  it  with 
ore  from  the  same  mines  from  which  he  had 
contracted  to  supply  the  plaintiff  In  error. 
This  contract  was  of  a  different  nature  and 
upon  different  terms.  It  was  not  for  the  de- 
livery of  ore  in  a  crude  state  at  the  mines,  as 
was  the  case  under  the  contract  with  tbe  Al- 
leghany Iron  Company,  but  the  ore  was  to 
be  washed  and  made  ready  for  market  or  for 
use  in  the  furnace.  This  contract  required 
other  equipment  and  much  additional  ex- 
pense to  fulfill  it  A  washer  bad  to  be  built, 
and  a  track  constructed  to  haul  the  ore,  after 
being  washed,  to  the  Chesapeake  &  Ohio  Ball- 
way.  This  contract  could  not  affect  the 
amount  of  profits  the  plaintiffs  were  entitled 
to  recover  from  the  Alleghany  Iron  Com- 
pany for  its  failure  to  take  the  residue  of  the 
ore  It  bad  contracted  for.  They  were  to  be 
ascertained  as  of  the  time  when,  as  well  as 
tbe  place  where,  the  ore  should  have  been  ac- 
cepted, and  were  to  be  measured  by  the  dif- 
ference between  the  cost  of  the  ore  to  the 
plaintiffs  delivered  on  board  the  cars  of  the 
company  and  the  price  It  had  agreed  to  pay 
for  It 

And,  the  court  havhig  properly  refused  to 
give  the  instruction,  it  did  not  err  In  stop- 
ping the  counsel  of  the  defendant,  on  mo- 
tion of  counsel  for  plaintiffs,  from  arguing 
to  the  jury  that  tbe  ore  sold  and  delivered 
to  the  Low-Moore  Iron  Company,  or  some 
part  of  it,  should  be  deducted  from  the  total 
amount  of  ore  mentioned  in  the  contract  with 
the  Alleghany  Iron  Company,  in  considering 
.  the  profits  that  might  have  been  earned  by 
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the  plaintiffs,  and  In  stating  to  the  jury  that 
the  subsequent  sale  and  delivery  of  ore  to 
the  Low-Moore  Company  could  not  affect  the 
question  of  profits  arising  from  a  breach  of 
the  contract  by  the  defendant,  if  they  should 
And  that  there  had  been  snch  breach. 

The  petition  points  ont  no  error  In  the 
three  Instructions  given  by  the  court  tor  the 
plaintiffs.  None  Is  perceived,  and  their  con- 
sideration may  be  dismissed  wlthont  fur- 
ther comment 

-  This  brings  ns  to  the  last  assignment  of 
error,  which  was  the  refusal  of  the  court 
to  set  aside  the  verdict  and  award  a  new 
trial.  The  grounds  upon  which  this  motion 
was  based  were  the  rulings  of  the  court 
upon  the  trial,  which  have  been  already  dis- 
posed of  contrary  to  the  contention  of  the 
plaintiff  hi  error,  and  need  not  be  again  dis- 
cussed, and  the  additional  grounds  that  the 
verdict  was  contrary  to  the  evidence  and 
also  excessive.  These  may  be  considered 
together. 

The  Jury  did  not  render  a  verdict  for  a 
lump  sum,  bat  itemized  the  several  elements 
of  damage.  They  allowed  the  sum  of  1720 
for  the  ore  delivered  In  the  month  of  June, 
the  sum  of  1200  for  damages  between  Febra- 
ary  17th  and  June  1st,  and  f2,181  for  profit 
on  the  ore  that  was  not  allowed  to  be  de- 
livered. 

The  defendant  admitted  that  it  owed  the 
sum  of  1564.97  for  the  ore  it  received  in 
June.  This,  however,  was  only  for  the  ore 
It  accepted,  and  did  not  Include  anything 
for  the  ore  it  rejected.  The  plaintiffs  claim- 
ed that  the  ore  accepted  and  the  ore  reject- 
ed aggregated  Qffl'^'/ino  tons,  which,  at 
$1.10  per  ton,  amounted  to  $668.10.  To  this 
must  be  added  the  sum  of  $52.25  for  lump 
ore,  which  was  conceded  to  be  due,  thus 
making  the  whole  amountf  $720.85.  The 
testimony  showed  that  the  ore  rejected  was 
such  as  should  have  been  received,  and  was 
sufficient  to  sustain  the  claim  of  the  plain- 
tiffs as  to  the  quantity. 

The  plaintiffs  in  their  testimony  fixed  their 
damages  resulting  from  the  cessation  of 
operations  from  February  17th  to  June  1st 
at  $600,  and  gave  the  reasons  for  their  esti- 
mate. The  Jury  allowed  the  sum  of  $200. 
Upon  a  review  of  the  testimony,  we  are  of 
opinion,  without  going  into  particulars,  that 
It  sustained  the  amount  allowed  by  the  Jury, 
-rhe  plaintiffs  made  frequent  complaints  of 
the  delay,  which,  upon  the  evidence,  was 
unnecessary,  and  were  assured  that  a  new 
pump  would  be  speedily  procured,  and  were 
kept  tn  constant  expectation  that  operations 
would  be  resumed.  They  had  to  feed  and 
take  care  of  several  head  of  horses.  They 
also  had  to  keep  their  mining  force  partially 
organized,  so  as  to  be  ready  to  deliver  ore 
as  soon  as  the  company  resumed  operations, 
and  suffered  loss  In  other  ways  from  the 
long  delay. 

The  Jury  ascertained  that  the  profits  on 
the  7,831  tons  of  ore  which  the  plaintiffs 


were  not  permitted  to  deliver  was  $2,181. 
This  was  an  allowance  of  27^  cents  profit 
per  ton.  There  was  evidence  before  the 
Jury  tending  to  show  that  the  cost  of  the 
ore,  and  the  expense  of  mining  and  putting 
It  on  the  cars.  Including  a  royalty  o€  25 
cents  per  t<»i,  was  only  71  cents,  thus  afford- 
ing a  profit  to  the  plaintiffs  of  39  cents  per 
ton.  They  had  a  contract  with  Toll  if  er  un- 
der which  he  was  mining  and  putting  the 
ore  on  the  cars  at  the  time  of  the  breach  of 
the  contract  at  50  cents  per  ton,  which,  with 
the  royalty,  made  the  entire  cost  75  cents, 
thus  showing  a  profit  of  85  cents  per  ton, 
while  the  Jury  allowed  only  27^  costs  per 
ton;  they  probably  taking  taito  eonsldera- 
tion  and  Justly  making  a  "reasonable  de- 
duction for  the  less  time  engaged,  and  for 
release  from  the  care,  trouble,  risk,  and  re- 
sponsibility attendhig  a  full  execution  of  the 
contract" 

We  are  of  opinion  the  verdict  was  not  con- 
trary to  the  evidence  nor  excessive.  The 
Judgment  of  the  clrcnlt  court  must  be  af- 
firmed. 

(96  Vs.  «E) 
RKUSBINS  T.  LAWSON  et  aL 
(Supreme  Court  of  Appeals  of  Virginia.    Sept 

15,  189a) 
BoDXDABiaa  —  BumoisHOT  ov  Evidbiios—  Trial 

— iHSTaOOTIOHS. 

L  Plaintiff  doming  title  under  a  grant  the 
boundaries  of  which  were  disputed,  {atroduced 
evid«ice  that  a  certain  poplar  stump  belong 
to  a  poplar  tree  named  as  the  beginning  point 
There  was  evidence  that  it  corresponded  to  the 
calls  Of  another  ancient  surver  adjoining,  which 
referred  to  the  tree  as  the  beginning  point  of 
the  original  grant  embracing  both  tracts,  bat 
it  described  the  tree  as  on  the  north  bank  of  a 
certain  river  instead  of  on  the  east  bank.  An- 
other survey  had  a  call  tor  the  same  tree,  640 
poles  from  a  certain  branch,  but  the  stump  was 
much  farther  away.  The  description  of  fhe 
original  grant  called  for  certain  trees  wliich,  b^ 
beginning  at  the  stump,  were  not  found,  and 
for  certain  others  of  a  kind  which  did  not 
grow  wltere  the  courses  were  ran  ont  as  claim- 
ed by  plaintiff.  The  snrvey  as  claimed  also 
crossed  a  mountain,  beyond  which  there  wa« 
evidence  that  one  of  the  ancient  owners  did 
not  claim,  and  on  the  nearer  side  of  the  moan- 
tain  trees  of  the  kind  named  abounded.  The 
surveyor  who  had  surveyed  the  original  grant 
had  only  four  years  previously  surveyed  an  ad- 
joining grant  through  which  this  one,  as  now 
clalmM,  would  have  run,  but  he  made  no  men- 
tion or  note  of  that  fact  There  were  discrep- 
ancies also  In  the  courses  and  distances,  flm 
not  to  warrant  a  reversal  of  a  finding  that  such 
stump  was  not  the  true  point  of  beginning. 

2.  An  instruction  which  correctly  states  the 
law  should,  on  request,  be  given,  if  there  is  any 
material  evidence  to  which  it  is  applicable. 

Appeal  from  circuit  court  Carroll  county. 

Ejectment  by  G.  Reusens  agahist  J.  C. 
Lawson  and  others.  There  was  a  Judgment 
for  defendants,  and  plaintiff  appeals.  Af- 
firmed. 

A.  A.  Phlegar,  for  appellant  &  A.  Ander- 
son, for  appellees. 

RIELT,  J.  This  Is  an  action  of  ejectment 
to  recover  206  acres  of  land,  which  the  plain- 
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ttir  asserts  Is  a  part  of  a  large  grant  to  Gen. 
Henry  Lee,  as  assignee  of  Jobn  Miller,  and 
within  the  surrey  for  Mlllor  npon  which  the 
grant  was  founded. 

The  case  Is  before  as  for  the  second  time. 
It  was  here  before  mainly  npon  matters  of 
law.  81  Va.  226,  21  S.  B.  847.  It  Is  now  be- 
fore us  chiefly  upon  cfnestlons  of  fact 

The  defense  was  twofold:  First,  that  the 
land  was  not  within  the  Miller  survey;  and, 
second,  that.  If  covered  by  It,  the  defendants, 
and  those  through  whom  they  dalm,  were 
purchasers  for  value,  and  had  held  adverse 
possession  under  color  and  claim  of  title  be- 
yond the  statutory  period  of  limitation. 

Upon  the  plalntltr  devolved  the  harden  to 
prove,  by  satisfactory  evidence,  his  title  to 
the  land,  and  to  establish  his  right  to  recover 
possession  thereof  from  the  defendants. 

One  of  the  principal  difficulties  encountered 
by  the  plaintiff  in  making  out  his  title  was  in 
establishing  satisfactorily  the  beginning  cor- 
ner of  the  MiUer  survey.  Unless  this  corner 
was  established,  he  could  not  locate  correct- 
ly or  satisfactorily  the  Miller  survey,  and 
prove  that  the  land  In  controversy  is  within 
Its  boundaries. 

It.  is  not  proposed  to  go  into  minute  dis- 
cussion of  the  evidence,  but  merely  to  ad- 
vert to  some  of  its  principal  features. 

The  original  survey  for  Miller  and  the  grant 
to  Lee  describe  the  land  embraced  therein  as 
follows:  "Beginning  at  a  poplar  and  persim- 
mon on  the  north  side  of  Big  Dan  river; 
thence  new  lines  N.,  23  degrees  B.,  1,280 
poles,  to  a  chestnut  tree;  N.,  40  degrees  B., 
600  poles,  to  a  black  walnut  tree;  N.,  40  de- 
grees B.,  1,600  poles,  to  a  black  walnut  tree 
and  hickory  near  a  path;  S.,  45  degrees  B., 
1,300  poles,  down  the  Mayo  river,  to  Magru- 
der'B  comer  white  oak;  thence  his  line  N.,  20 
degrees  W.,  36  poles,  to  a  white  oak,"  etc. 

The  plaintiff  claimed  as  the  beginning  cor- 
ner of  the  Miller  survey  the  point  at  A,  on 
Big  Dan  river,  on  the  map  made  by  Surveyor 
Branscome. 

No  witness  Introduced  on  the  trial  ever  saw 
the  poplar  and  persimmon  which  are  de- 
scribed as  the  beginning  corner,  and  there 
was  no  direct  testimony  to  fix  their  particu- 
lar location  on  the  river.  The  plaintiff  claim- 
ed to  fix  the  point  at  A  as  the  beginning  cor^ 
ner  by  reference  to  the  deed  from  Henry  O. 
Mlddleton,  a  grantee  of  the  larger  and  north- 
em  part  of  the  MlUer  survey  to  Stephen 
Goings,  for  238  acres  of  the  Lee  grant.  This 
deed  was  made  in  1831,  36  years  after  the 
Miller  survey.  It  describes  the  land  con- 
veyed to  Goings  as  a  part  of  the  large  survey 
of  Bussell  (Miller),  In  Patrick  county,  on  the 
Blue  Ridge  mountain,  and  as  beginning  at  a 
large  poplar  on  the  north  side  of  Big  Dan 
river,  "the  beginning  comer  of  the  said  Rus- 
aell  survey."  The  plaintiff  claimed  that  a 
poplar  stump  at  or  near  the  point  at  A  on  the 
river  was  the  poplar  referred  to  as  the  be- 
ginning comer  of  the  Russell  survey.  It 
was  a  "large  poplar"  In  1831,  when  the  deed 
S1S.B.-34 


from  Mlddleton  to  Goings  was  made,  and 
stood  near  where  the  road  crosses  the  river; 
but,  so  far  as  the  record  discloses,  no  witness 
introduced  ever  saw  the  tree  when  standing, 
and  there  was  no  evidence  that  there  was 
any  mark  on  it,  or  on  the  log  after  the  tree 
had  fallen,  or  on  the  stump,  to  identify  the 
tree  as  the  comer  of  a  survey,  or  that  it  was 
a  marked  tree.  The  plaintiff  contended  that 
Its  identity  was  established  by  the  ability  to 
beghi  at  it,  and  run  the  lines  of  the  Goings 
land  according  to  the  courses  and  distances 
given  in  the  deed.  This,  according  to  the 
testimony,  was  not  free  from  doubt 

On  the  other  hand,  there  was  much  In  the 
evidence  to  cast  g^reat  doubt  upon  the  poplar 
stump  as  the  beginning  comer  of  the  Russell 
(Miller)  survey.  It  is  not  on  the  north,  but 
on  the  east  side  of  the  river.  Surveyor  Pedl- 
go  did  not  agree  that  It  was  the  beginning 
comer,  but  commenced  his  survey  87  poles 
further  dovni  the  river.  The  Ternan  grant 
adjoins  the  Lee  grant  and  the  McLean  sur- 
vey, upon  which  the  Ternan  grant  was  Is- 
sued, was  made  by  the  same  person  (Survey- 
or Stovall)  who  made  the  Miller  survey,  and 
at  the  same  time.  Both  surveys  have  the 
same  beginning  comer.  The  Mclean  survey 
and  Ternan  grant  begin  at  John  Miller's  cor- 
ner poplar  on  the  north  side  of  Big  Dan 
river,  and  thence  ron  down  the  river,  "as  it 
meanders,  640  poles,  to  Wm.  Carter's  corner 
beach  at  the  mouth  of  Buzzard  branch."  The 
branch,  like  the  river,  is  a  fixed  natural  mon- 
ument The  comer  trees  (poplar  and  per- 
simmon) at  the  beginning  of  the  MlUer  survey 
not  being  found,  and  the  location  of  the  cor- 
ner being  in  great  doubt,  it  ought  to  be 
reached  and  located  by  running  np  the  river, 
as  it  meanders,  640  poles  from  the  mouth  of 
Buzzard  branch,  but  the  testimony  shows 
that  a  line  so  mn  would  stop  far  short  of  the 
point  at  A;  would  not  in  truth,  go  over  half 
the  distance. 

If  the  point  at  A  be  in  fact  the  beginnhig 
comer  of  the  Miller  survey,  and  the  courses 
and  distances  thereof  be  thence  run,  the  result 
should  correspond  with  the  requirements  of 
the  calls;  but  so  far  from  this  l>eing  the  case, 
it  appeared,  on  running  from  A  the  calls  of 
that  survey,  that  there  was  much  in  the  result 
to  negative  the  claim  that  the  point  at  A  was 
the  beginning  of  that  survey. 

The  first  call  is  N.,  23  deg.  B.,  1,280  poles, 
to  a  chestnut  tree.  Being  ran  from  the  point 
at  A,  no  comer  was  found  at  B,  the  end  of  the 
call.  Chestnut  timber  was  found  there^  but 
no  marked  chestnut  tree.  The  next  call  is  N., 
40  deg.  B.,  6(X>  poles,  to  a  black  walnut  tree. 
No  walnut  tree  or  comer  was  found  at  the 
end  of  the  line.  The  next  call  is  N.,  40  deg. 
B.,  1,600  poles,  to  a  black  walnut  tree  and 
hickory,  near  a  path.  The  distance  of  this 
call.  If  run  out  would  have  gone  down  the 
Blue  Ridge,  and  on  the  north  side  of  Bull 
Mountain,  and  away  from  Mayo  river  and  the 
requirement  of  the  next  call.  The  plaintiff 
did  not  ran  out  the  distance,  but  stopped  at 
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Witt's  Spnr  path,  at  the  point  at  D,  616  poles 
short  of  the  calL  No  evidence  of  any  comer 
was  found  at  the  path  at  D,  and,  though  the 
call  was  for  a  walnut  tree,  none  was  found, 
and  the  testimony  was  that  at  D  the  soil  Is  not 
adapted  to  the  growth  of  walnut  timber,  and 
that  none  was  ever  known  to  grow  there. 
The  fourth  call  Is  S.,  45  deg.  E.,  1,300  poles, 
down  Mayo  river,  to  Magrudei's  comer  white 
oak.  The  Magmder  survey  calls  for  several 
white  oak  comers  In  this  vicinity,  and  to  reach 
the  "fallen  white  oak,"  which  the  plaintiff 
contended  waa  the  one  referred  to,  the  course 
and  distance  bad  to  be  changed.  Instead  of 
mnnlng  8.,  45  deg.  E.,  1,800  poles,  the  line  had 
to  be  run  S.,  35  deg.  E.,  1,543  poles,  in  orSer  to 
reach  the  "fallen  white  oak."  Whether  this 
white  oak  was  the  one  referred  to,  or  the  one 
further  south,  marked  "White  Oak  Stump"  on 
the  map,  the  evidence  was  contradictory,  there 
being  testimony  before  the  Jury  that  Middle- 
ton,  In  looking  up  the  boundaries  of  the  land, 
claimed  the  "white  oak  stump"  as  the  Ma- 
gruder  white  oak  referred  to  In  the  Miller 
survey. 

In  addition  to  the  discrepancies  between  the 
calls  of  the  survey  and  the  courses  and  distan- 
ces which  were  run  by  Surveyor  Branscome 
by  direction  of  the  plaintiff,  there  was  much 
in  the  evidence  to  throw  doubt  ui>on  bis  right 
to  the  parcel  of  land  In  dispute. 

Starting  at  the  point  at  A,  which  was  con- 
tended for  by  the  plaintiff  as  the  beginning 
comer  of  the  Miller  survey,  and  running  the 
very  first  call,  the  line,  before  going  half  the 
distance  of  the  call,  crosses  the  mountain,  and 
passes  directly  through  the  tract  of  235  acres 
of  B.  Magrader.  The  Miller  survey  was  made 
In  1795.  The  survey  of  the  Magmder  tract 
had  been  made  by  the  same  surveyor  only  four 
years  before,  and  the  patent  for  it  duly  issued. 
It  Is  not  reasonable  that,  with  the  Magrader 
survey  fresh  In  his  memory,  he  would  have 
run  through  the  Magruder  land,  and  Included 
an  unknown  and  Indefinite  portion  of  it  within 
the  Miller  survey,  without  some  mention  of 
the  fact;  or  at  all  probable  that  the  line  would 
have  been  so  run,  and  no  reference  be  made  In 
the  calls  to  the  lines  at  the  Magruder  survey. 

The  Miller  survey,  as  mn  by  Surveyor 
Branscome,  in  accordance  with  the  contention 
of  the  plaintiff.  Includes  much  land  beyond  the 
mountain,  but  it  was  in  evidence  that  Middle- 
ton,  and,  after  him,  Purvis,  his  grantee,  were 
^th  in  the  county  In  the  lifetime  of  Surveyor 
Stovall,  and  while  he  was  still  the  county  sur- 
veyor, looking  up  the  corners  and  boundaries 
of  the  land,  and  that  neither  of  them  ever  con- 
tended that  any  of  the  land  lay  north  of  or  be- 
yond the  Blue  Ridge,  but,  on  the  contrary, 
only  claimed  to  the  brow  of  the  mountain  up- 
on its  southern  side.  This  testimony  tended 
to  explain  why,  in  starting  at  the  point  A, 
claimed  by  the  plaintiff  as  the  t>e^nning  cor- 
ner, and  running  the  calls  of  the  survey,  no 
walnut  timber  was  found  at  D,  as  called  for, 
and  to  prove  the  Incorrectness  of  the  starting 
point;  it  being  shown  that  there  is  no  walnut 


timber  on  the  top  or  on  the  nordi  side  of  the 
mountain,  and  that  none  ever  grew  there,  but 
that  it  abounds  on  the  south  side  of  the  dknui- 
taln. 

The  fourth  call  from  the  walnut  tree  and 
hickory  near  a  path  at  the  end  of  the  third 
line  la  "down  the  Mayo  river  to  Magrud^s 
comer  white  oak,"  and  shows  that  the  walnut 
tree  and  hickory  were  in  close  proximity  to  the 
river,  or,  making  allowance  for  the  loose  sor- 
veys  ot  that  day,  that  the  river  was  at  least  In 
sight  The  evidence,  however,  shows  that 
Hylton's  spring,  the  headwater  of  the  Mayo 
river.  Is  300  poles  south  of  the  point  at  D, 
claimed  by  the  plaintiff  as  the  end  of  the  third 
line,  and  that  the  mountain  lies  between  D 
and  the  river.  Bearing  this  in  mind,  and  re- 
calling the  evidence  that  no  comer  or  walnnt 
tree  was  found  at  the  point  at  D,  and  that  no 
walnut  timber  ever  grew  there,  but  that  it  did 
grow  on  the  south  side  of  the  mountain,  and 
also  that  Branscome  had  to  change  the  course 
of  the  fourth  call,  and  protract  the  distance 
243  poles,  in  order  to  reach  the  "fallen  white 
oak,"  claimed  by  the  plaintiff  as  the  end  of 
the  fourth  line,  and  the  Inference  Is  both  rea- 
sonable and  strong  that  the  point  at  D  is  mndi 
too  far  north  to  be  the  comer  of  the  Miller 
survey  at  the  "black  walnut  tree  and  hl(Aory 
near  a  path,"  even  if  Witt's  Spur  path,  of  aD 
the  old  paths  shown  to  have  existed,  be  the 
one  referred  to. 

There  was  no  evidence  that  the  points  at 
A,  B,  C,  D,  and  B  on  Branscome's  map  were 
ever  claimed  by  Middleton  or  Purvis  as  cor- 
ners, when  looking  up  the  corners  and  locat- 
ing the  boundaries  of  the  Miller  survey  in 
the  lifetime  of  the  surveyor  who  made  It, 
which  points,  if  correct,  would  Indude  the 
parcel  of  land  In  dispute;  but  there  was  evi- 
dence before  the  Jury  tending  to  prove  that 
Purvis,  who  at  one  time  spent  four  months 
In  endeavoring  to  establish  the  boundaries  of 
his  land,  never  claimed  it 

The  facts  which  have  been  adverted  to, 
and  others  that  might  be  mentioned,  tended 
to  prove  that  the  location  of  the  Miller  sur- 
vey, as  contended  for  by  the  plaintiff,  was 
too  high  up,  and  that  It  lies  lower  down  and 
further  south. 

Without  further  reference  to  the  evidence 
and  its  many  discrepancies,  it  Is  sufficient  to 
say  that  we  have  carefully  gone  over  it  all, 
and  studied  It  in  connection  with  the  maps 
and  surveys  filed  with  the  record,  and  are 
unable  to  say,  after  mature  consideration, 
that  the  Jury  were  not  warranted  In  flndhig 
a  verdict  for  the  defendants,  and  that  the 
circuit  court  erred  in  refusing  to  set  aside 
the  verdict  as  contrary  to  the  evidence. 
Whether  the  land  sued  for  lies  within  the 
boundaries  of  the  Miller  survey,  and  is  cov- 
ered by  it,  was,  upon  all  the  evidence,  left 
in  such  doubt  and  uncertainty  as  that  the 
Jury  could  reasonably  find  that  It  was  not 
The  Jurors  were,  under  the  law,  the  Judges 
of  the  weight  and  effect  to  be  given  to  the 
evidence.     Dnder  our  Judicial  system,  they 
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are  the  Mora  of  the  facts.  The  court  before 
TCblch  the  case  was  tried  saw  the  witnesses 
and  heard  them  testify.  It  was  satisfied 
with  the  verdict,  or,  at  least,  did  not  feel  Jus- 
tified In  disturbing  It  Its  sanction  of  the 
▼erdlct  gives  additional  weight  to  It.  This 
court  will  not,  under  these  circumstances, 
•et  aside  the  verdict  of  a  Jury,  except  where 
the  Jury  has  plainly  decided  against  the  evi- 
dence or  without  evidence,  although  the 
Judges  of  this  court,  upon  the  evidence  as  it 
is  presented  to  them  in  the  record.  If  they 
bad  been  on  the  Jury,  might  have  rendered 
a  different  verdict  We  cannot,  under  re- 
peated decisions  of  this  conrt,  set  aside  the 
verdict  of  a  Jury  merely  in  a  doubtful  case. 
We  can  only  do  so  where  the  verdict  Is  a 
plain  deviation,  upon  the  evidence,  from 
right  and  Justice,  or  where  there  is  a  palpa- 
ble insufficiency  of  evidence  to  sustain  It 
This  Is  the  established  practice  of  this  court, 
as  settled  by  a  long  line  of  decisions.  Kim- 
baU  V.  Friend,  95  Va.  125,  27  S.  B.  901;  Rail- 
way Co.  V.  Bryant  95  Va.  212,  28  S.  E.  183; 
Mlchle  V.  Cochran,  93  Va.  641,  25  S.  B.  884; 
Read's  Case,  22  Grat  924;  Valden's  Case,  12 
Grat  717;   Brugh  v.  Shanks,  5  Leigh,  598. 

It  was  said  in  Hill's  Case,  2  Grat  694, 
which  was  approved  In  Read's  Case,  22  Grat 
944,  that,  "where  the  Jury  and  the  Judge  who 
tried  the  cause  concur  in  the  weight  and  In- 
fluence to  be  given  to  the  evidence,  It  would 
be  an  abuse  of  the  appellate  powers  of  this 
court,  remote  as  It  Is  from  the  scene  of  the 
transaction,  having  the  evidence  only  on  pa- 
per, divested  of  many  elements  which  enter 
Into  every  Jnry  trial,  and  which,  from  their 
nature,  cannot  be  presented  on  paper,  to  set 
aside  a  verdict  and  Judgment  because  the 
Judges  of  this  court,  from  the  evidence  writ- 
ten down,  would  not  have  concurred  in  the 
verdict  Although  we  have,  contrary  to  the 
rule  of  the  English  courts,  decided  that  it  Is 
within  the  appellate  powers  of  this  court  to 
set  aside  a  verdict  because  it  was  not  author- 
ized by  the  evidence,  yet  it  is  only  in  a  case 
where  the  Jury  have  plainly  decided  against 
the  evidence,  or  without  evidence,  that  this 
appellate  power  will  be  exercised." 

And  a  similar  statement  of  the  powers  and 
practice  of  this  court  with  respect  to  new 
trials  was  made  by  Judge  Christlaa  In  Blos- 
ser  V.  Harshbarger,  21  Grat  214. 

Having  reached  the  conclusion  that  the  ver- 
dict of  the  Jury  was  warranted  by  the  evi- 
dence, and  that  we  are  not  authorized,  in 
view  of  the  long  and  well-settled  practice  of 
this  court,  to  Interfere  with  the  verdict  by 
setting  it  aside  and  awarding  a  new  trial, 
even  if  we  were  so  disposed.  It  becomes  un- 
necessary to  consider  the  defense  of  adver- 
sary possession. 

The  only  other  matter  left  for  determination 
relates  to  the  propriety  of  Instructions  num- 
bered 5,  6,  and  7,  which  were  given  for  the 
defendants.  In  this  the  conrt  below  commit- 
ted no  error. 

As  to  instmctions  B  and  7,  there  being  evi- 


dence before  the  Jury  upon  which  te  predi- 
cate them,  it  was  the  duty  of  the  court  to 
give  them  upon  the  request  of  the  defend- 
ants. Where  there  Is  evidence  tending  to 
make  out  the  supposed  case,  of  however 
little  weight  the  evidence  may  appear  to  the 
court  to  be  entitled,  or  however  Inadequate, 
in  its  opinion,  to  malie  out  the  case  supposed, 
it  is  safest  and  best  for  the  court  not  to  re- 
fuse to  give  an  instruction  asked  for.  If  it 
propound  the  law  correctly.  Mlchle  v.  Coch- 
ran, 93  Va.  641,  25  S.  E.  884;  Hopkins  v. 
Richardson.  9  Grat  48o;  Kimball  v.  Friend, 
95  Va.  125,  27  S.  E.  901. 

As  to  instruction  No.  6,  It  is  In  accordance 
with  the  views  of  this  court  as  laid  down  on 
the  former  appeal;  and,  considered  in  con- 
nection with  Instruction  No.  13  given  for  the 
plaintiff  and  exphiined  by  it,  instruction  6 
could  not  have  possibly  prejudiced  the  plain- 
tiff. 

The  case  was  submitted  to  the  Jury  with 
correct  instructions  upon  the  different  phasea 
of  the  evidence,  which  was  In  great  part  ob- 
scure, uncertain,  and  conflicting.  Upon  the 
consideration  of  the  whole  evidence  and  un- 
der the  instructions,  a  verdict  was  fairly  ren- 
dered by  the  Jury  in  favor  of  the  defendants; 
the  trial  court  approved  the  finding;  and 
this  court,  bearing  in  mind  the  principles 
which  control  the  exercise  of  Its  appellate 
powers  in  such  cases,  cannot  disturb  the  ver- 
dict 

The  Judgment  of  the  circuit  court  must  be 
affirmed. 

OABDWELL,  3.,  absent 


(104  Oa.  831) 

CENTRAL  OF  GEORGIA  BT.  CO.  T. 

STATE. 

(Supreme  Conrt  of  Georgia.    Jnly  27,  I8O81.) 

Railroads— Oitpice—Vkkub  —  Statutes—  B»A0»- 

UENT— KOKM — SdBJEOT — TITI.B — CODES. 

L  If  a  railroad  company  of  this  state  re- 
fuses to  comply  with  an  order  passed  by  the 
railroad  commissioners  requiring  it  to  erect  a 
de];K>t  building  in  a  given  town  or  city  through 
which  the  line  of  its  road  passes,  snch  refusal, 
in  contemplation  of  law,  is  at  the  company's 
principal  office  or  place  of  business;  and  con- 
sequently the  saperior  court  of  the  county  In 
which  that  office  is  located,  and  it  alone,  has 
jurisdiction  of  an  action  by  the  state  against 
the  company  for  the  recovery  of  the  penalty 
incurred  by  the  company  In  refusing  to  yield 
obedience  to  such  order. 

2.  'The  intention  of  the  act  of  December  16, 
1895,  adopting  the  present  Code,  and  making 
the  same  of  force  as  the  Code  of  Gieorgia,  is  to 
enact  into  one  statnte  law  all  the  pro'^sions 
embraced  in  that  Code. 

3.  This  act  is  not  unconstitational  becanse  it 
did  not  incorporate  in  its  body  the  various 
sections  of  the  Code,  nor  because  these  sections 
were  not  read  three  times,  and  on  three  sepa- 
rate days,  in  each  house  of  the  general  assem- 
bly, before  the  passage  of  the  act 

4.  The  act  in  question  does  not  witliin  the 
meaning  of  article  3,  §  7,  par.  8,  Const  Ga., 
refer  to  more  than  one  subject-matter,  nor 
does  it  contain  matter  different  from  what  is 
expressed  in  the  title  thereof. 
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6.  The  efFect  of  this  act  Is  to  make  aa  part 
of  the  law  of  the  state  all  new  matter  em- 
bodied in  the  Code  of  1895  which  could  be  con- 
stitutionally enacted  \>j  the  lesialatore.  It 
follows,  therefore,  that  an  act,  though  uncon- 
stitutional as  originally  passed,  on  account  of 
containing  matter  different  from  what  was  ex- 
pressed in  its  title,  if  otherwise  constitutional, 
became  valid  law  br  its  incorporation  in  the 
present  Code,  upon  the  passage  of  the  act  first 
above  mentioned. 

(SyUabus  by  the  Conrt) 

Error  from  superior  court,  Monroe  county; 
M.  W.  Beck,  Judge. 

Action  by  the  state  against  the  Central  of 
Georgia  Railway  Company  fo^  the  recovery 
of  a  penalty  Incurred  by  the  company  in  re- 
fusing to  yield  obedience  to  an  order  of  the 
railroad  commissioners  requiring  it  to  erect 
a  depot  building.  There  was  a  Judgment  for 
plaintifF,  and  defendant  brings  error.  Re- 
versed. 

Lawton  A  Cimningham,  HaU  &  Boynton, 
and  Dessan,  Bartlett  &  Ellis,  for  plaintifC  in 
error.   3.  M.  Terrell,  AXty.  Gen.,  for  the  State. 

LBWIS,  J.  1.  The  latter  part  of  section 
2189  of  the  Civil  Code  gives  the  railroad  com- 
missioners power  to  require  the  location  of 
such  depots,  and  the  establishment  of  snch 
freight  buildings,  as  the  condition  of  the  road, 
the  safety  of  freight,  and  the  public  comfort 
and  convenience  require.  This  provision  Is 
contained  in  the  act  of  October  29,  1889  (Acts 
ISSe,  p.  132).  Under  section  2196  of  the  OlvU 
Code  a  penalty  is  prescribed  against  any  rail- 
road company  doing  business  in  this  state  for 
a  violation  of  the  rules  and  regulations  fixed 
by  the  railroad  commissioners.  Tliis  section 
is  a  codification  of  section  9  of  the  act  of  Oc- 
tober 14,  1879  (Acts  1878-79,  p.  129).  It  ap- 
pears from  the  record  that  on  January  28, 
1896,  the  railroad  commissioners  of  this  state 
passed  an  order  requiring  the  Central  of 
Georgia  Railway  Company  to  erect  a  suitable 
depot  building  at  Forsyth,  in  Monroe  county. 
The  company  refused  to  comply  with  this  or- 
der, and  salt  was  Instituted  by  the  state, 
through  the  attorney  general,  in  Monroe  su- 
perior court,  to  recover  the  penalty  provided 
for  in  the  above  section  2196  of  the  Civil 
Code.  Unless  the  right  to  sue  elsewhere  Is 
specially  given  by  statute,  suits  against  a  rail- 
road company  of  this  state  should  be  brought 
in  the  county  of  Its  principal  place  of  busi- 
ness. The  legislature,  by  special  provision, 
in  the  act  upon  which  this  suit  is  based,  has 
undertaken  to  fix  the  venue  of  such  actions. 
Section  2196  of  the  CivU  Code  declares:  "An 
action  for  the  recovery  of  such  penalty  shall 
be  In  any  county  In  the  state,  where  such  vio- 
lation has  occurred  or  wrong  has  been  per- 
petrated, and  shall  be  in  the  name  of  the 
4tate  of  Georgia."  It  is  contended  by  counsel 
for  the  state  that  the  superior  court  of  Mon- 
roe county  has  Jurisdiction  of  the  petition,  as 
it  appears  that  the  violation  of  the  rule  of  the 
railroad  commissioners  and  the  perpetration 
of  the  wrong  set  forth  occurred  In  that  coun- 


ty. It  is  not  alleged  either  that  this  county 
was  the  principal  place  of  business  of  the  de- 
fendant company,  or  that  the  company  had 
any  agent  or  employfi  In  that  ooun^  charged 
either  with  the  duty  or  power  of  erecting  a 
depot  The  wrong  done  in  this  case  was  a 
Callure  (m  the  part  of  the  company,  through 
Ita  principal  officer,  to  obey  the  order  of  the 
railroad  commissioners.  It  involved  simply 
an  omission  of  a  duty.  No  agent  in  Monroe 
county  was  charged  with  this  duty,  or  bad 
anything  whatever  to  do  with  its  perform- 
ance, so  far  aa  the  record  shows.  No  disre- 
gard, therefore,  of  the  mandates  oC  the  rail- 
road commissioners  occurred  in  that  county. 
The  wrong  was  perx)etrated  by  the  company 
through  its  principal  officer,  who  failed  cmt  re- 
fused to  obey  the  order  In  question.  The  vio- 
lation, therefore,  occurred  in  the  county  where 
the  company's  principal  office  is  located,  and 
there  the  wrong  was  perpetrated.  In  Coles 
v.  Railroad  Co.,  82  6a.  149,  9  S.  E.  12T,  it  ap- 
pears that  the  gist  of  the  action  was  the  re- 
fusal of  the  company  to  issue  a  through  bill 
of  lading  over  its  own  line  to  the  Une  con- 
necting its  road  with  Brunswick,  the  latter 
extending  from  Albany  to  Brunswlclt.  The 
suit  was  brought  in  Dougherty  county.  Ac- 
cording to  the  allegations  in  the  declaration, 
the  refusal  did  not  occur  in  that  county,  bat 
in  other  counties.  It  was  held  by  thia  court 
that  the  suit  ought  to  have  been  brought  ei- 
ther in  those  other  counties,  or  In  Obatham 
county,  the  residence  of  the  defendant  It 
further  appeared  in  that  case  that  before  the 
freight  arrived  in  Albany  phtintiCTs  notified 
defendant's  agent  that  it  -was  coming,  aitd  re- 
quested that  it  be  transferred  in  the  same 
cars  from  the  defendant's  road  to  the  Bruns- 
wick &  Western  Railroad,  and  that  after  the 
cotton  arrived  at  Albany,  the  same  request 
was  made,  and  the  defendant  refused  to  com- 
ply with  the  request  Notwithstanding  the 
issuing  of  the  bill  of  lading  involved  work  to 
be  done  by  the  company  in  Dougherty  coun- 
ty, to  wit  a  transfer  of  the  freight  from  one 
road  to  another  there,  yet  this  court  held  that 
this  did  not  give  Dougherty  superior  court 
Jurisdiction.  So,  in  the  case  we  are  now  con- 
sidering, although  the  work  contemplated  by 
the  order  of  the  commissioners  was  to  be  per- 
formed in  Monroe  county,  yet  the  gist  of  the 
action  was  a  refusal  to  obey  the  order,  and 
hence  the  ac/tion  should  have  been  brought 
where  such  refusal  took  place.  In  refusing  to 
perform  a  duty  enjoined  upon  railroad  com- 
panies by  statutes,  and  which  can  only  be 
performed  by  its  general  officers,  they  are 
presumed  to  act  at  the  principal  place  of  busi- 
ness of  the  company.  We  think,  thertfore, 
that  the  court  erred  In  not  sustaining  the  first 
ground  of  the  demurrer  to  the  petition. 

2.  It  is  contended  by  counsel  for  plalntifl 
in  error  that  there  is  no  law  In  this  state 
which  confers  upon  the  railroad  commis- 
sioners the  power  and  authority  to  require 
a  railroad  company  to  erect  depot  bnildings: 
that  the  act  which  undertakes  to  confer  this 
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power,  to  wit,  tlie  act  approved  October  29, 
1889,  amendatory  of  the  act  of  1879,  is  un- 
constitutional, because  It  contains  matter  dif- 
ferent from  what  Is  expressed  In  the  title 
thereof;  and  that  the  act  approved  August 
31,  1891,  which  undertook  to  remove  the 
defect  in  the  tiUe  In  the  act  of  1879,  Is  it- 
self unconstitutional,  because  Its  title  does 
not  indicate  the  matter  contained  In  the 
body  of  the  act  On  the  other  hand,  it  is 
contended  by  counsel  for  the  state  that, 
the  act  of  1889  being  codified  as  section 
2189  of  the  new  Code,  the  act  of  1895  adopt- 
ing and  making  of  force  that  Code  cured 
all  those  defects,  if  any,  which  had  ex- 
isted In  the  act  of  1889.  Counsel  for  plain- 
tiff In  error  Insists,  however,  that  by  the 
adopting  act  of  1895  the  legislature  never 
intended  to  make  anything  in  the  Code  law 
which  was  not  the  law  before  its  adoption;  and 
that,  even  If  such  was  Its  intention,  it  did 
not  have  the  power,  under  the  constitution, 
to  enact  in  this  way  new  statutes,  or  any 
changes  or  modifications  in  the  existing  laws 
of  the  state.  We  will  not  pause  to  consider 
or  pass  upon  the  questions  raised  in  reference 
to  the  constitutionality  of  the  acts  of  1889 
and  1891  as  originally  passed  by  the  legisla- 
ture, but  we  wUl  pass  over  these  to  consider 
the  more  Important  question  as  to  what 
validity  or  force  the  adopting  act  of  the  leg- 
islature gave  to  the  provisions  In  the  pres- 
ent Code  of  1895.  Upon  this  Issue  wi^ 
fought  the  great  legal  battle  between  coun- 
sel for  the  contending  parties  in  this  case; 
and  the  view  we  take  of  this  question,  which 
can  scarcely  be  measured  in  its  importance 
and  Interest  to  the  profession  and  the  people 
generally,  renders  it  unnecessary  to  consider 
the  other  constitntlonal  questions  touching 
defects  In  the  titles  of  the  original  acts.  It 
l8  insisted  that  by  the  act  approved  Decem- 
ber 19,  1893,  providing  for  the  appMntment 
of  three  commissioners  to  codify  the  laws  of 
Georgia,  these  commissioners  were  simply 
empowered  to  codify  and  arrange  in  sys- 
tematic and  condensed  form  the  laws  then 
In  force  In  the  state,  and  had  no  authority 
whatever  to  embody  In  the  Code  any  new 
law,  or  any  provision  whldi  modified  any 
existing  law  of  the  state.  No  one  would 
hardly  pretend  that  any  new  matter  In  the 
Code  derives  force  or  efficacy  by  virtue  of 
the  act  of  the  commissioners  alone.  Even 
If  the  legislature  had  attempted  to  confer 
upon  the  commissioners  the  power  to  make 
changes  In  the  law,  and  to  embody  in  the 
Code  such  new  matter  as  they  saw  proper, 
such  an  act  of  the  legislature,  In  so  far  as 
Its  purpose  was  to  thus  create  new  legflsla- 
tlon  for  the  state,  would  have  been  an  ab- 
solute nullity.  Enacting  and  changing  laws 
for  a  state  devolves  by  the  constitution  up- 
on the  legislative  branch  of  its  government, 
and  that  branch  cannot  ddegate  the  power 
to  another.  A  consideration,  therefore,  of 
the  duties  and  -powen  Imposed  upon  the 
code  commissioners,  can  throw  no  light  up- 


on what  construction  should  be  given  an 
act  of  the  legislature  adopting  their  work. 
If  the  codlfiers  Introduced  any  new  matter 
in  the  Code,  It,  of  course,  amounted  to 
nothing  unless  It  afterwards  was  enacted 
into  statute  by  legislative  sanction.  Where 
such  matter  is  not  Inherently  unconstitu- 
tional,—that  Is,  where  It  embraces  nothing 
that  is  not  a  proi)er  subject-matter  of  leg- 
islative enactment, — there  can  be  no  ques- 
tion but  that  the  legislature  has  the  power 
to  enact  it  Into  law  or  not,  as  It  sees  prop- 
er. When  the  work  of  the  commissioners 
was  completed,  it  was  laid  before  the  legis- 
lature. It  had  the  power  to  reject  that 
work  or  to  accept  It,  and  in  Its  acceptance 
it  had  the  power  simply  to  provide  for 
the  pay  of  the  commissioners,  and  the  pub- 
lication of  their  work  for  the  use  of  the 
public;  and,  if  nothing  more  was  done,  there 
would  have  been  a  want  of  legislative  sanc- 
tion to  any  new  matter  embodied  in  the 
Code,  and  hence  such  new  matter  would  never 
have  had  any  validity.  The  vital  question, 
then,  in  this  case,  is  not  what  the  commis- 
sioners had  the  power  to  do,  but  what  the 
legislature  Intended  to  do  with  their  work. 
That  intention  can  only  be  gathered  from 
what  the  legislature  Itself  has  deliberately  de- 
clared when  it  finally  passed  upon  the  work 
reported  to  it  by  the  commissioners.  This 
final  action  of  the  legislature  is  embodied  in 
what  is  known  as  the  "Adopting  Act"  of  the 
Code,  approved  December  16,  1895.  Section 
1  of  that  act  declares:  "That  the  code  of 
laws  prepared  under  its  authority  by  John 
li.  Hopkins,  Clifford  Anderson,  and  Joseph 
R.  Lamar,  and  revised,  fully  examined  and 
Identified  by  the  certificate  of  its  Joint  com- 
mittee, and  recommended  and  reported  for 
adoption,  and  with  the  acts  passed  by  the 
general  assembly  of  1895  added  thereto  by 
the  codlfiers,  be,  and  the  same  Is,  hereby 
adopted  and  made  of  force  as  the  Code  of 
Georgia."  This  portion  of  the  body  of  the 
act  is  covered  by  these  words  In  the  title, 
"An  act  to  approve,  adopt,  and  make  of 
force  the  code  of  laws  prepared  under  Oie 
direction  and  by  authority  of  the  general 
assembly,"  etc  A  legislative  body  should 
always  be  presumed  to  me^n  something  by 
the  passage  of  an  act  If,  as  contended  by 
plaintiff  In  error,  the  legislature  by  this 
act  intended  to  adopt  such  provisions  in  this 
Code  as  were  law  anyway,  without  any 
further  legislative  sanction  whatever,  then 
the  act  In  question  Is  absolutely  meaning- 
less. It  would  give  no  more  force  or  ef- 
fect to  the  Code  of  1895  than  such  a  work 
would  have  carried  with  It  emanating  from 
a  private  source,  and  without  any  legisla- 
tive warrant  or  authority  whatever.  The 
code  of  laws  designated  and  Identified  in 
the  act  was  adopted  and  made  of  force  as 
the  Code  of  Georgia.  Not  a  part  of  the 
Code  was  then  made  of  force,  but  the  entire 
Code,  as  compiled  by  the  commissioners. 
It  would  be  difficult  to  conceive  how  Ian- 
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guage  coDid  more  clearly  or  forcibly  ex- 
press the  real  intent  of  the  legislature  In 
this  matter  than  tbe  words  nsed  In  the  ti- 
tle and  the  body  of  this  act.  If  it  means 
anything,  It  means  a  purpose  of  the  legisla- 
ture to  adopt  and  make  of  force  a  code  of 
laws,  and  hence  to  breathe  into  every  pro- 
vision in  that  code  tbe  vitality  of  a  legisla- 
tive enactment.  Any  other  construction 
would  ascribe  to  the  legislature  the  folly 
of  declaring,  in  effect,  "We  adopt  as  law  in 
this  code  everything  which  would  be  law 
anyway  without  further  sanction."  It  would 
be  just  as  reasonable  for  that  body  to  re- 
enact  verbatim  et  literatim  a  statute  which 
it  recognized  and  knew  to  be  already  of 
force.  Had  such  been  the  legislative  will, 
that  body  would,  doubtless,  have  pursued 
the  same  course  with  reference  to  the  Code 
of  1895  that  its  predecessors  followed  In  re- 
gard to  the  Codes  of  1868,  1873,  and  1882. 
The  Code  of  1868,  known  as  "Irwin's  Code," 
fend  also  the  Code  of  1873,  were  both  the 
work  of  private  enterprise,  their  compilation 
not  even  having  been  previously  authorized 
by  any  act  of  tbe  legislature.  The  Code  of 
1882  was  compiled  In  pursuance  of  an  act 
of  the  legislature,  but  neither  this  edition 
nor  the  other  two  named  received  the  sanc- 
tion of  an  adopting  act  After  each  of  these 
works  was  completed,  it  was,  by  resolution 
at  the  general  assembly,  submitted,  the  first 
to  a  committee  of  three,  and  the  last  two  to 
tbe  attorney  general  of  the  state,  and  each 
received  favorable  reports.  This  was  a  com- 
pletion of  the  work,  and  all  the  legislature 
afterwards  did  waa  to  order  a  publication 
of  a  given  number  of  volumes,  and  make  ap- 
propriation therefor.  When,  however,  the 
Code  of  1895  was  reported  by  the  commis- 
sioners, and  was  examined,  approved,  and 
favorably  reported  by  a  Joint  committee  of 
both  houses  of  the  legislature,  that  body 
went  a  step  further,  and  passed  the  "Adopt- 
ing Act"  of  1895.  Instead  of  treating  the 
work  as  it  did  the  three  preceding  editions, 
it  pursued  the  same  course  followed  by  tbe 
legislature  when  It  passed  the  act  of  De- 
cemtier  19,  1860,  adopting  and  making  of 
force  what  has  ever  since  been  known  as 
the  "Code  of  1863."  There  is  a  remarkable 
similarity  between  the  words  used  in  the 
title  and  body  of  that  act  and  those  em- 
ployed in  tbe  act  of  December  16,  1895. 
The  title  of  tbe  former  was,  "An  act  to  ap- 
prove, adopt  and  make  of  force,  in  the 
state  of  Georgia,  a  revised  code  of  laws,  pre- 
pared under  the  direction  and  by  authority 
of  the  general  assembly  thereof;  and  for 
other  purposes  therewith  connected."  The 
title  to  the  latter  was,  "An  act  to  approve, 
adopt  and  make  of  force  the  code  of  laws 
prepared  under  the  direction  and  by  authw- 
ity  of  the  general  assembly,  to  provide  for 
the  printing  and  publication  of  the  same,  and 
for  making  indices  thereto,  and  for  other 
pnrppsea"  In  the  body  of  the  former  act 
it  was  declared  that  the  code  designated  "is 


hereby  adopted  as  the  Code  of  CSeorgia;  to 
be  of  force  and  take  effect  on  tbe  first  of 
January,  1862."  By  a  subsequent  act  of  the 
legislature  this  time  was  extended  to  Jan- 
uary 1,  1863.  In  tbe  body  of  the  act  of 
1895  It  was  declared  that  the  code  mentioned 
"be,  and  'the  same  is,  hereby  adopted  and 
made  of  force  as  the  Code  of  Georgia."  In 
the  light  of  the  numerous  decisions  of  tills 
court,  some  of  which  are  hereinafter  refer- 
red to,  there  can  be  no  question  as  to  what 
was  the  Intent  of  such  language  in  the  act 
of  1860;  the  legislative  purpose  lieing  to 
enact  Into  law  every  provision  ctHitained  in 
the  Code,  including  such  new  matter  as  was 
introduced,  as  well  as  such  changes  and 
modifications  as  were  clearly  made  in  ex- 
isting laws.  The  power  conferred  upon  tbe 
first  code  commissioners  by  the  act  of  De- 
cember 9,  1858,  was  no  greater  than  that 
conferred  by  the  act  of  December  19,  1893, 
providing  for  tbe  present  Code.  In  the  for- 
mer act  It  was  provided  that  the  commis- 
sioners should  "prepare  for  the  people  of 
Georgia  a  code,  which  should,  as  near  as 
practicable,  embrace.  In  a  condensed  form, 
the  laws  of  Georgia,  whether  derived  from 
the  common  law,  the  constitutiona,  tbe  stat- 
utes of  tbe  state,  the  decisions  of  the  su- 
preme court,  or  the  statutes  of  England  of 
force  In  this  state."  In  tbe  act  of  1893 
power  was  conferred  upon  the  commlssioa- 
ers  "to  codify  and  arrange  in  systematic 
and  condensed  form  the  laws  now  in  force 
In  Georgfla,  from  whatever  source  derived." 
The  commissioners  had  no  more  authority 
to  make  changes  in  the  law  in  one  instance 
than  they  bad  in  the  other.  It  therefore 
follows  that  the  effect  of  an  adopting  act 
cannot  be  measured  by  tbe  powers  with 
which  tbe  codlflers  were  clothed  in  the  orig- 
inal act  of  the  legislature,  which  was  Oke 
first  step  towards  providing  a  code.  E^ven 
if  the  position  taken  by  counsel  for  plain- 
tiff in  error  be  correct,  that  it  was  the  con- 
stitution of  1865  that  first  gave  the  Code 
of  1863  vitality  and  force  as  a  legislative 
enactment,  this  will  not  help  them  out  of 
the  difficulty  of  their  position.  That  consti- 
tution, so  far  aa  it  bears  upon  the  subject, 
simply  declares  of  force  In  this  state  "all 
laws  declared  of  force  by  an  act  of  tbe 
general  assembly  of  this  stiEite,  assented  to 
December  19,  A.  D.  Eighteen  Hundred  and 
Sixty,  entitled  'An  act  to  approve,  adopt, 
and  make  of  force  in  this  state  of  Georgia, 
a  revised  code  of  laws,' "  etc  The  con- 
tltutlon  itself,  therefore,  refers  only  to  sncb 
provisions  in  the  code  as  were  declared  to 
be  of  force  by  the  adopting  act  of  1860. 
This  necessarily  carries  us  back  to  tbe  terms 
of  that  act,  and  Involves  the  question  as  to 
what  laws  it  intended  to  declare  of  force. 
There  is  quite  a  difference  between  a  code 
of  laws  for  a  state  and  a  compilation  in  re- 
vised form  of  its  statutes.  The  code  is 
broader  In  its  scope,  and  more  comprehensive 
in  its  purposes.   Its  general  object  la  to  em- 
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body  ajs  near  as  practicable  all  the  law  of  a 
state,  from  whatever  source  derived.  When 
properly  adopted  by  the  lawmaklDg  power 
of  a  state,  It  has  the  same  effect  as  one  gen- 
eral act  of  the  leglBla<ture  containing  all  the 
provisions  embraced  in  the  volume  that  is 
thus  adopted.  It  is  more  than  evidentiary 
of  the  law.  It  is  the  law  Itself.  In  6  Am. 
&  mag.  Enc.  Law  (2d  Ed.)  p.  173,  it  la  de- 
clared: "The  word  [code]  is  used  frequently 
In  the  United  States  to  signify  a  concise,  com- 
prehensive, systematic  re-enactment  of  the 
law,  deduced  from  both  its  principal  sources, 
—the  pre-existing  statutes  and  the  adjudica- 
tions (rf  courts,— as  distinguished  from  com- 
pilations of  statute  law  only."  We  quote  the 
following  from  Black  on  Interpretation  cA 
Laws  (page  363):  "Although  a  code  or  revi- 
sion may  be  made  up  of  many  provisions 
drawn  from  various  sources,  though  it  may 
include  the  whole  or  parts  of  many  previous 
laws  and  reject  many  others  in  whole  or  in 
part,  though  it  may  change  or  modify  the 
existing  law,  or  though  it  may  add  to  the 
body  of  law  previously  in  force  many  new 
provisions,  yet  it  is  to  be  considered  as  one 
homogenous  whole,  established  'uno  flatu.' 
All  its  various  parts  or  sections  are  to  be  con- 
sidered and  interpreted  as  If  they  were  parts 
of  a  single  statute.  And  hence,  according 
to  a  well-lcnown  rule,  the  various  provisions. 
If  apparently  conflicting,  must,  if  possible, 
be  brought  into  harmony  and  agreement. 
In  order  to  bring  about  this  harmony  and 
agreement,  the  court  which  is  called  upon 
to  interpret  the  code  will  look  through  the 
entire  work,  and  gather  such  assistance  as 
may  be  afforded  by  a  complete  survey  of  it" 
Whenever  the  legislature,  therefore,  employs 
such  words  as  "adopting  a  code,"  no  other 
legitimate  or  reasonable  construction  can  be 
given  the  language  itself  than  an  intention 
to  enact  and  make  of  force  as  a  statute  every 
provision  in  the  entire  work  which  It  has 
under  consideration.  Such  being  the  inten- 
tion, then,,  of  the  legislature  by  the  adopting 
act  of  1885,  it  remains  to  be  considered 
whether  or  not  this  purpose  has  been  legally 
and  constitutionally  declared. 

3.  The  present  constitution  of  this  state  (ar- 
ticle 3,  i  7,  par.  7;  Civ.  Code,  }  5770)  de- 
clares that  "every  bill,  before  it  shall  pass, 
shall  be  read  three  times,  and  on  three  sep- 
arate days,  in  each  house,  unless  In  cases  of 
actual  invasion  or  Insurrection."  One  attack 
made  upon  the  adopting  act  is  that  it  does 
not  contain  in  its  twdy  any  of  the  various  pro- 
visions of  the  law  which  it  seeks  to  declare 
of  force,  and  that  under  the  constitutional 
provision  above  cited  it  was  necessary  that 
these  provisions  should  have  oeen  embodied 
In  the  act,  and  should  have  been  read  three 
times  before  their  passage.  If  this  conten- 
tion be  correct,  then  a  large  body  of  our 
laws,  many  of  which  have  been  enforced  for 
a  century,  are  unconstitutional  and  void.  The 
act  of  1782  revived  the  colonial  statutes  by 
mere  reference,  and  without  embodying  them 


In  the  act  itself.  The  act  of  1784  adopted  the 
common  law  of  England.  These  laws  were 
passed  under  a  constitution  which  required 
bills  to  be  read  three  times  In  the  house  and 
twice  in  the  council;  and  the  common  law  not 
only  was  not  so  read,  but  very  few,  if  any, 
of  the  legislators  knew  of  all  its  provisions. 
The  Code  of  1863  (section  1,  par.  6)  went  fur- 
ther than  the  original  adopting  act  of  1784, 
and  made  parts  of  the  civil  and  canon  law  of 
force  in  this  state.  By  virtue  of  section  3945 
of  the  present  Code,  "equity  Jurisprudence 
embraces  the  same  matters  of  Jurisdiction 
and  modes  of  remedy  in  Georgia  as  was  al- 
lowed and  practiced  in  England."  This  was 
simply  an  adoption  of  such  Jurisdiction  and 
modes  by  mere  reference.  The  New  Tork 
percentage  table  for  calculating  reinsurance, 
the  American  experience  or  actuaries'  table 
of  mortality,  and  Stem's  Calendar  are  thus 
adopted  by  acts  codified  in  sections  2045,  2049, 
and  5169  of  the  Civil  Code.  Similar  instances 
might  be  multiplied  to  such  an  extent  as  to 
show  that  a  tremendous  breach,  if  not  a  total 
wreckage,  of  our  system  of  laws,  would  be  ac- 
complished if  the  Judical  construction  con- 
tended for  in  this  case  were  placed  upon  the 
constitutional  provision  above  quoted.  By 
the  act  of  February  25,  1875  (Acts  1875,  p. 
162),  a  charter  was  granted  to  the  town  of 
Douglasvllle  simply  by  adopting  by  reference 
sections  774  to  797  of  the  Code  of  1873.  In 
Ayerldge  v.  Commissioners,  60  Oa.  404,  these 
sections  were  declared  to  be  unconstitutional, 
yet  this  court  held,  in  Town  of  Douglas- 
vllle V.  Johns,  62  Ga.  428,  that  the  above  act 
of  1875,  incorporating  these  unconstitutional 
provisions  by  reference,  was  valid.  On  page 
427,  Justice  Jackson,  delivering  the  opinion, 
says:  "The  legislature  might  have  taken 
them  from  an  English  book,  or  from  a  news- 
paper, and  ingrafted  them  on  the  charter. 
When  it  did  so,  it  became  law  to  this  town 
and  all  its  citizens."  In  Association  v.  Rich- 
ards, 21  Ga.  592,  it  was  held  that  an  act  of 
the  legislature  incorporating  a  company  by 
its  constitution  and  by-laws,  without  embody- 
ing the  same  in  the  act,  was  constitutional 
and  valid.  On  page  613,  Lumpkin,  J.,  deliver- 
ing the  opinion,  said:  "Suppose  the  legisla- 
ture were  to  adopt  the  Bible  as  a  part  of  the 
law  of  the  land.  Would  the  act  be  void,  un- 
less the  whole  of  the  Old  and  New  Testament 
were  embodied  in  the  statute?  Suppose  it 
were  to  declare  that  the  Levitical  degrees  as 
set  forth  in  the  Old  Testament  should  fix  the 
relationship  withhi  which  marriage  might  or 
might  not  be  contracted;  or  suppose  it  were 
to  say  that  Mr.  GreenleaTs  treatise  on  Evi- 
dence should  be  the  guide  of  the  courts  in  set- 
tling the  rules  of  testimony.  It  is  needless 
to  multiply  illustrations.  The  position  is  un- 
tenable and  impracticable.  Our  legislature  has 
by  one  sweeping  act  declared  the  whole  of 
the  ordinances  of  one  of  our  cities  valid  and 
of  binding  force.  These' ordinances  fill  a  vol- 
ume of  some  five  hundred  pages,  and  yet  it 
is  probable  that  not  one  of  them  was  read. 
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certainly  not  one  of  tbem  Is  Inserted  ta  the 
amendatory  act  •  •  •  Set  aside  this  char- 
ter, and  yoa  eviscerate  the  digests  and  stat- 
ate  books  of  the  state.  Nay,  more;  you  an- 
nul unquestionably  the  adopting  act  of  1784, 
and  with  it  go  the  common  and  statute  law 
of  England,  heretofore  of  force  \n  this  state." 
This  point  as  to  the  constitutionality  of  an 
act  thus  adopting  a  code  was  practically 
made  and  decided  by  the  supreme  court  of 
Alabama  In  Dew  t.  Cunningham,  28  Ala. 
466,  and  also  by  the  supreme  court  of  Flor- 
ida In  Mathls  t.  State,  12  South.  681  et  seq. 
Mabry,  J.,  who  delivered  the  opinion  In  the 
last  case,  on  page  686,  after  citing  the  case  of 
Dew  V.  Cunningham,  supra,  says:  "In  this 
case  it  was  contended  that  the  Code  of  Stat- 
utory Laws,  then  recently  adopted  by  the 
legislature,  was  not  in  force,  because  at  the 
time  of  its  adoption  It  was  not  read  upon 
three  several  days  in  each  house  of  the  gen- 
eral assembly,  and  that  It  had  not  the  style 
required  by  the  legislature.  The  constitution 
then  in  force  in  that  state  provided  that  'no 
bill  shall  bare  the  force  of  law  until,  on 
three  several  days,  it  be  read  in  each  house, 
and  free  discussion  had  thereon,'  and  the  style 
of  all  laws  shall  be,  'Be  it  enacted  by  the 
senate  and  house  of  representatives  of  the 
state  of  Alabama,  in  general  assembly  con- 
vened'  The  Code  was  held  in  this  case  to 
have  been  constitutionally  enacted,  although 
not  embodied  In  the  bill  adopting  it.  Walker, 
J.,  said  in  his  opinion:  'We  do  not  understand 
this  to  mean  that  everything  which  is  to  be- 
come a  law  by  the  adoption  of  the  bill  must 
be  read  on  three  several  days.  Such  a  con- 
struction Is  not  warranted  by  the  language 
of  the  constitution.  Our  legislative  annals 
afford  many  instances  of  the  adoption,  by  one 
comprehensive  enactment,  of  large  masses  of 
law,  which  were  never  read  on  three  several 
days  in  both  branches  of  the  legislature.'  " 
See,  also,  Ex  parte  Thomas,  113  Ala.  4,  21 
South.  869  et  seq. 

4.  It  is  further  contended  by  counsel  for 
plaintiff  in  error  that  the  adopting  act  of  1896, 
If  given  the  construction  we  have  placed  upon 
it,  is  violative  of  article  3,  i  7,  par.  8,  Const 
(Civ.  Code,  §  5771),  which  declares  that  "no 
law  or  ordinance  shall  pass  which  refers  to 
more  than  one  subject-matter,  or  contains 
matter  different  from  what  is  expressed  in 
the  title  thereof."  This  presents  the  only 
question  in  the  case  which,  to  our  minds.  Is 
at  all  difficult  of  solution.  An  act  adopting 
a  code  necessarily.  In  one  sense,  refers  to  a 
great  many  subjects,  and  enacts  into  statute 
provisions  not  germane  one  to  another.  We 
have,  however,  after  much  reflection,  thought 
and  research,  reached  the  conclusion  that  the 
position  of  the  able  counsel  of  plaintiff  in 
error  is  founded  upon  a  misconception  of  the 
real  meaning  and  purpose  of  the  provision  in 
the  constitution  above  quoted.  This  consti- 
tutional restriction  'prohibiting  the  passage 
of  any  law  containing  matter  different  from 
what  la  expressed  In  Its  title  originated  In 


this  state,  and  grew  out  of  a  memorable  ereni 
in  Its  history.  The  act  of  January  17,  179C<, 
known  as  the  "Xazoo  Act"  had  for  Its  pur- 
pose, as  its  title  declared,  "payment  of  the 
late  state  troops,"  and  "protection  and  sup- 
port of  Its  frontier  settlements."  The  body 
of  the  act  made  a  large  grant  of  land  to  a  pri- 
vate company  of  speculators,  and  when  the 
fraud  was  discovered  It  gave  rise  to  a  long 
and  bitter  controversy  between  the  leaders 
of  different  parties  and  factions  In  the  stat& 
Mayor,  etc.,  of  City  of  Savannah  v.  State,  4 
Oa.  38;  Howell  v.  State,  71  6a.  227.  The 
manifest  purpose,  then,  of  this  provision  in 
the  constitution,  was  to  prevent  a  repetition 
of  such  fraud.  Its  object  therefore,  was  uot 
to  prevent  comprehensive,  but  surreptitious, 
legislation.  The  other  provision— that  no  bill 
shall  contain  more  than  one  subject-matter- 
does  not  appear  in  the  constitution  of  1798, 
but  has  since  become  a  part  of  our  constitu- 
tional law.  Its  object  was  not  so  much  to 
prevent  surreptitious  legislation  as  to  inhibit 
the  passage  of  what  Is  often  termed  "omni- 
bus" or  "log-rolling"  bills.  ▲  bill  may  con- 
tain more  than  one  subject  and  yet.  If  its 
title  clearly  indicates  all  its  subjects,  it  will 
not  be  apt  to  mislead  the  legislature  as  to  its 
intent  and  scope,  and  cannot  therefore,  be 
considered  surreptitious  legislation.  Experi- 
ence, however,  taught  that  It  was  often  the 
case  that  many  matters  were  embraced  in 
the  same  bill  adverse  In  their  nature,  and 
having  no  necessary  connection,  with  the 
view  of  combining  in  their  favor  the  advo- 
cates of  all,  and  thus  secure  the  passage  of 
several  measures,  no  one  of  which  could  suc- 
ceed upon  its  own  merits.  It  was  to  prevent 
this  dangerous  practice  that  our  organic  law 
declares  that  a  bill  should  contain  but  one 
subject-matter.  An  act  however,  adopting 
a  code,  or  a  system  of  laws,  obviously  does 
not  fall  within  any  of  the  classes  of  mischiefs 
which  this  restriction  In  the  constitution  was 
intended  to  remedy.  No  one  need  be  misled 
by  a  title  to  an  act  which  declares  that  its 
purpose  is  to  adopt  a  certain  .code  or  systeu! 
of  laws;  nor  Is  there  anything  in  such  ar 
act  to  occasion  any  alarm  that  it  would  pass 
contrary  to  the  wishes  of  the  people  by  virtue 
of  Improper  combinations  among  m»nbers 
of  the  legislature.  What  the  canstitution 
looks  to  Is  unity  of  purpose.  It  does  cut 
mean  by  one  subject-matter  only  such  sut>- 
Jects  as  are  so  simple  that  they  cannot  be 
subdivided  into  topics;  but  it  matters  not 
how  many  subdivisions  there  may  thus  exist 
in  a  statute,  or  how  many  different  topics  It 
may  embrace,  yet  if  they  all.  can  be  Included 
under  one  general,  comprehensive  subject, 
which  can  be  clearly  indicated  by  a  compre- 
hensive title,  such  matter  can  be  constitu- 
tionally embodied  in  a  single  act  of  the  legis- 
lature. On  the  other  hand,  should  the  legis- 
lature embody  in  one  act  two  or  more  dif- 
ferent subjects,  however  simple  they  may  be, 
which  have  no  relation  or  connection  whnt- 
ever  one  with  the  other,  the  constitution  is 
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rlolated.  The  following  very  apt  Illustration 
has  been  suggested  to  tbls  court:  "Yon  can. 
In  one  act,  charter  Greater  New  York,  with 
its  minions,  and  embrace  therein  an  endless 
variety  of  legislation  concerning  police, 
streets,  wharves,  courts.  Jails,  mayor,  council, 
tax  collecting,  tax  assessing,  legislative  and 
executive  functions;  but  you  cannot.  In  the 
same  act,  charter  two  small  villages  like 
High  Shoals  and  Belton."  See  King  v. 
Banks,  61  Ga.  20.  The  Code  of  1863  was  not 
the  first  code  that  ever  went  into  effect  In 
Georgia.  In  Lamar's  Digest,  on  page  1008, 
we  find  a  resolution  of  the  legislature,  ap- 
proved December  16,  1811,  appointing  a  Joint 
committee  on  the  Criminal  Code,  "with  power 
to  add  to  and  enlarge  the  extent  of  articles 
embraced  by  the  Code  now  reported,  and 
further  to  recommend  such  alterations  In  that 
Code  as  they  may  deem  necessary."  On  page 
540  of  this  work  begins  the  Penal  Code  of 
1811,  adopted  by  an  act  with  the  title,  "To 
ameliorate  the  Criminal  Code,  and  conform 
the  same  to  the  penitentiary  system."  On 
page  564  begins  the  Penal  Code  of  1816, 
adopted  by  an  act  with  the  title,  "To  reform 
the  Penal  Code  of  this  state,  and  to  adapt  the 
■ame  to  the  penitentiary  system."  That  Code 
embraces  46  pages  of  that  large  volume.  On 
page  611  of  the  same  book  begins  the  Penal 
Code  of  1817,  adopted  under  the  title  of  an 
act  "To  amend  the  Penal  Code  of  tbls  state," 
embracing  44  pages  of  that  volume.  These 
Penal  Codes  treat  of  the  various  criminal 
offenses  against  the  laws  of  the  state,  define 
them,  provide  for  their  punishment,  etc.  Of- 
fenders have  been  deprived  of  life  and  liberty 
under  these  penal  laws.  For  years  were  they 
enforced  by  the  courts  as  they  stood  in  the 
Penal  Codes,  and  we  are  not  aware  of  any 
case  where  It  was  even  suggested  that  there 
was  anything  in  the  body  of  the  act  different 
from  What  was  expressed  In  the  compre- 
hensive titles  above  quoted. 

Under  the  repeated  rulings  of  this  court  in 
numerous  cases  the  Code  of  1863  has  been  giv- 
en vitality  and  force  by  virtue  of  the  adopting 
act  of  1860.  In  Shumate  v.  WUllams,  34  Ga. 
240,  It  w»s  declared  that  "the  Code,  begnn  In 
1860,  finished  and  adopted  in  1860,"  etc.,  and 
It  was  further  recognized  In  the  same  case 
that  it  Introduced  numerous  changes  In  the 
old  law.  In  Bass  y.  Ware,  34  Ga.  887,  It 
was  declared  that  the  Code  went  into  effect 
January  1,  1863.  In  Bryan  v.  Doollttle,  88 
Ga.  258,  It  was  said:  "That  Code,  however, 
did  not  take  effect  until  the  Ist  day  of  Janu- 
ary, 1868."  In  Railroad  Co.  v.  Oaks,  52  Ga. 
414,  It  was  stated:  "The  Code  was  adopted 
as  the  law  of  the  state,  ui)on  the  matters  in- 
elnded  In  It,  by  the  legislature,  on  the  lOth  of 
December,  1860,  to  take  ^ect  on  the  1st  of 
January,  1862,  which  date  was  afterwards 
changed  to  1st  January,  1863,  when  It  became 
the  law  of  the  state."  In  Kennedy  v.  McCar- 
del,  88  Ga.  454,  14  8.  B.  710,  it  was  decided 
that,  after  the  Code  went  into  effect  on  Janu- 
ary 1,  1S63,  It  repealed  the  old  law,  which 


allowed  the  clerk  of  an  Inferior  court  to  be 
the  official  attesting  witness  to  a  deed.  In 
Banks  v.  Sloat,  60  Ga.  333,  It  Is  said,  "Decree 
was  rendered  In  February,  1862,  nearly  a  year 
before  the  Code  took  effect"  In  Lewis  v. 
Turner,  40  Ga.  418,  it  was  declared  that  "the 
Code  was  adopted  In  1860,  tuid  went  into  ef- 
fect 1st  January,  1863."  Frmn  the  facts  in 
that  case  it  will  be  seen  that,  in  order  to 
make  the  Western  &  Atlantic  Railroad  liable 
In  the  pending  suit,  it  was  necessary  that  the 
action  should  have  been  brought  after  the 
adoption  of  the  Code.  The  suit  was  brought 
in  1861.  The  court  held  that  this  was  within 
the  time  prescribed  by  the  statute,  as  the 
Code  was  adopted  by  the  legislative  act  of 
1860.  If,  as  contended  by  counsel  for  plain- 
tiff in  error  in  this  case,  the  Code  did  not  go 
Into  effect  until  the  adoption  of  the  constitu- 
tion of  1865,  that  decision  was  manifestly 
wrong.  If  the  first  Code  went  into  effect  on 
January  1,  1&63,  It  was  necessarily  by  virtue 
of  the  legislative  act  of  1860,  and  not  by  vir- 
tue of  the  constitution  of  1865,  which  did  not 
go  Into  effect  until  November  7th  of  that 
year.  It  is  passing  strange,  if  the  contention 
of  plaintiff  in  error  be  correct,  that  it  never 
occurred  to  this  court.  In  the  consideration  of 
all  the  cases  we  have  cited,  as  well  as  many 
others  of  like  Import,  tliat  the  Code  of  1863 
did  not  go  into  effect  on  the  Ist  day  of  Janu- 
ary of  that  year,  but  on  November  7,  1866. 
Apart  from  these  decisions,  we  think  the 
learned  counsel  have  entirely  misconceived 
the  purpose  of  the  constitution  of  1865  in  its 
allusions  to  and  treatment  of  the  Code.  Ar- 
ticle 5,  t  5,  of  that  constitutton  simply  de- 
clares what  laws  of  general  operation  were 
then  of  force  In  this  state.  They  were:  First, 
as  the  supreme  law,  the  constitution  of  the 
United  States;  second,  as  next  in  authority 
thereto,  the  constitution  of  the  state;  third, 
in  subordination  to  the  foregoing,  all  laws  de- 
clared of  force  by  the  act  of  the  general  as- 
sembly of  December  16,  1861,  and  December 
13,  1862,  adapting  the  Code,  and  making  it  of 
force  from  and  after  January  1,  1863,  and 
also  acts  of  the  general  assembly  passed  since 
the  date  last  written.  It  cannot,  of  course, 
be  claimed  that  this  section  in  the  state  con- 
stitution made  the  constitution  of  the  United 
States  the  supreme  law  (tf  the  land.  It  was 
not  the  intention  of  the  constitutional  conven- 
tion to  enact  statutes^  but  simply  to  recognize 
such  as  were  then  In  existence.  The  purpose 
of  such  a  recognition  becomes  patent  when 
we  refiect  upon  the  political  condition  of  tbls 
country  at  the  time.  The  state  had  just  emer- 
ged from  the  Civil  War.  It  was  passing 
through  the  period  of  reconstruction.  Its  laws 
to  which  reference  was  made  In  the  constltu- 
tlon  were  mainly  adopted  daring  the  period 
of  secession,  when  the  state  was  a  member 
of  the  Southern  Confederacy.  Apprehension, 
doubt,  and  anxiety  existed  in  the  minds  of 
many  as  to  what  effect  this  changed  condition 
of  affairs  would  have  upon  legislation  enacts 
ed  through  ttiat  stormy  period.     To  quiet 
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these  doubts  and  aRay  these  fears,  the  people, 
in  convention  assembled,  declared  In  the  con- 
iitltntlon  of  their  state  what  laws  they  recog- 
nized as  being  still  valid  and  of  binding  ef- 
fect As  -was  stated  by  this  court  in  Smith 
V.  Ordinary,  44  Ga.  504:  "That  portion  of  the 
constitution  of  186S  which  confirms  and 
maizes  valid  the  acts  of  the  legislature  of  1865 
and  186iB  was  only  Intended  to  quiet  doubt, 
and  was  not  necessary  to  give  them  validity." 
The  question,  however,  we  are  now  discussing 
has  never  before  been  directly  made  in  this 
court  But,  even  if  we  regard  these  decisions, 
declaring.  In  effect,  that  the  Code  became  of 
force  by  virtue  of  an  act  of  the  legislature,  as 
mere  obiter,  they  still  deserve  some  weight, 
even  as  authority.  If  they  did  not  correctly 
announce  the  law,  then  the  frequent  repetition 
by  different  members  of  the  same  court  of  an 
erroneous  dictum  on  the  same  subject  is  cer- 
tainly without  a  parallel  In  the  history  of  any 
Judiciary.  In  our  research  upon  this  subject 
we  have  been  unable  to  find  any  authority  In 
this  state  or  elsewhere  tending  to  hold,  or 
even  suggesting,  that  an  act  of  the  legislature 
adopting  a  system  of  laws  is  obnoxious  to  a 
constitutional  provision  prohibiting  the  pas- 
sage of  any  bill  containing  more  than  one  sub- 
ject-matter. The  contrary  view  is  supported 
by  abundant  authorities,  some  of  which  we 
will  now  cite:  Cooley,  In  his  excellent  work 
on  Constitutional  Limitations  (5th  Ed.)  144, 
174,  declares:  "The  generality  of  a  title  Is, 
therefore,  no  objection  to  It,  so  long  as  it  Is 
not  made  a  cover  to  legislation  incongruous 
in  Itself,  and  which  by  no  fair  Intendment 
can  be  considered  as  having  a  necessary  or 
proper  connection.  The  legislature  must  de- 
termine for  Itself  how  broad  and  comprehen- 
sive shall  be  the  object  of  a  statute,  and  how 
much  particularity  shall  be  employed  in  the 
title  In  defining  It"  The  constitution  of  tlie 
state  of  Minnesota  provides  that  "no  law 
shall  embrace  more  than  one  subject  which 
shall  be  expressed  In  the  title."  In  Johnson 
V.  Harrison,  47  Minn.  676,  50  N.  W.  923.  it 
was  decided  that  an  act  entitled  "An  act  to 
establish  a  probate  code,"  was  not  obnoxious 
to  this  constitutional  provision.  It  appears 
that  the  act  establishing  this  code  in  Minne- 
sota embraced  21  subchapters,  containing  326 
sections.  The  legislature  adopted  in  the  form 
of  one  act  a  complete  system  of  statutory  law 
relating  to  those  matters  over  which  probate 
courts  have  Jurisdiction,  namely,  estates  of 
deceased  persons  and  of  persons  under  guard- 
ianship. In  Bz  parte  Thomas,  113  Ala.  4,  21 
South.  369,  370,  it  is  declared:  "A  code  or 
body  or  system  of  law  adopted  or  enacted  by 
a  single  act  of  the  general  assembly,  though 
it  may  contain  Inconsistent  or  repugnant  pro- 
visions, or  one  section  or  part  may  be  modi- 
fled,  and,  to  the  extent  of  the  modification, 
controlled,  by  another.  Is  not  within  the  let- 
ter or  spirit  of  the  mandate  of  the  constitu- 
tion. It  la  not  within  the  legislative  evil  It  Is 
designed  to  remove,  nor  can  it  be  supposed 
that  it  was  within  the  contemplation  of  the 


framers  of  the  constitution.  Though,  for  con- 
venience, the  Code  is  published  In  two  vol- 
umes, the  one  pertaining  entirely  to  that 
which  may  be  termed  'civil,'  and  the  other  to 
that  which  may  be  termed  'criminal,'  legisla- 
tion, it  was  adopted  by  a  single  act  entiticd 
'An  act  to  adopt  a  code  of  laws  for  the  state 
of  Alabama.'  "  It  Is  true,  the  constitution  of 
Alabama  authorizes  the  adoption  of  a  code  by 
the  legislature,  but  the  constitution  of  Ala- 
bama nevertheless  required  that  the  subject 
should  be  described  In  the  titie,  and  Brick- 
ell,  C.  J.,  in  that  case  quoted  the  following 
from  Walker,  C.  J.,  in  Bx  parte  Pollard,  40 
Ala.  98:  'The  constitution  requires  that  only 
one  subject  should  he  embraced,  and  that  it 
shoxild  be  described  in  the  titie.  'Subjecf  is 
a  very  indefinite  word.  A  phrase  may  state 
the  subject  In  a  very  general  or  Indefinite 
manner,  or  with  minute  particularity.  The 
subject  of  laws  with  such  tities  aa  the  fol- 
lowing. To  adopt  a  penal  code,'  To  adopt 
the  common  law  of  England  in  part,'  To 
adopt  a  code  of  laws,'  'To  ratify  the  by-laws 
of  a  corporation,'  would  be  expressed  In  s 
very  general  way,  and  very  llttie  knowledge 
of  the  specific  provisions  of  the  laws  could  be 
gleaned  from  the  titie;  yet  it  would  neverthe- 
less be  true  that  the  subject  was  described  in 
the  titie."  See  Bales  v.  State,  63  Ala.  30-34; 
Dew  V.  Cunningham,  28  Ala.  466;  Hoover  v. 
State,  69  Ala.  67.  The  constitution  of  the 
state  of  Washington  provides  that  "no  bill 
shall  embrace  more  than  one  subject,  and 
that  shall  be  expressed  In  the  titie."  Article 
2,  {  19.  In  the  case  of  Marston  v.  Humes,  3 
Waah.  267,  28  Pac.  620,  It  was  held  that  the 
Code  of  1881  of  that  state  was  a  valid  and 
binding  body  of  laws,  arranged  and  conae- 
quentiy  sectionized  under  authority  of  the  leg- 
islature of  1881  from  laws  revised  and  re- 
enacted  by  that  body,  and  ratified  by  subse- 
quent legislatures  by  constant  reference  there- 
to as  the  Code  of  1881.  On  page  276,  3  Wash., 
and  page  523,  28  Pac.,  the  court  says:  "If 
the  legislature  can  thus,  by  a  name  sufficient- 
ly comprehensive,  embrace  all  the  subjects 
properly  relating  to  civil  procedure,  it  must 
follow  that  by  adopting  a  subject  sufficiently 
general  it  can  embrace  in  one  act  all  the  stat- 
ute law  of  the  state.  In  other  words,  the  leg- 
islature may  adopt  Just  as  comprehensive  a 
titie  as  it  sees  fit,  and  if  such  titie,  when  tak- 
en by  itself,  relates  to  a  unified  subject  or  ob- 
ject, it  is  good,  however  much  such  unified 
subject  Is  capable  of  division."  There  is  • 
like  restriction  in  the  constitution  of  West 
Virginia  against  the  passage  of  laws  contain- 
ing more  than  one  subject  and  containing 
matter  different  from  what  is  expressed  in 
the  titie.  In  State  t.  Mhies,  38  W.  Va.  139, 
18  S.  B.  476,  it  was  said:  "It  cannot  be 
doubted  that,  under  the  titie  of  the  act  passed 
In  1868  establishing  a  code  of  laws,  it  was 
valid  to  Insert"  in  that  code  a  named  section. 
The  present  constitution  of  Texas  allows  only 
one  subject-matter  In  an  act  Its  Revised 
Statutes  were  adopted  by  an  act  entitied  "An 
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act  to  adopt  and  establish  tbe  Revised  Civil 
Statutes  of  the  State  of  Texas."  In  McLane 
V.  Paschal,  28  S.  W.  711,  the  court  of  civil 
appeals  of  Texas  decided  that  this  act,  passed 
(n  1879,  was  »  legal  and  constitutional  en- 
actment In  Van  Horn  v.  State,  46  Neb.  62, 
64  N.  W.  365.  It  was  declared:  "The  object 
♦  •  •  of  the  constitution  providing  that 
'no  bill  shall  contain  more  than  one  subject, 
and  the  same  shall  be  clearly  expressed  in 
Its  title,'  is  to  prevent  surreptitious  legisla- 
tion. If  a  bill  has  but  one  general  object,  no 
matter  how  broad  that  object  may  be,  and 
contains  no  matter  not  germane  thereto,  and 
the  title  fairly  expresses  the  subject  of  the 
bill,  it  does  not  violate  this  provision  of  the 
constitution."  On  page  74  of  the  same  case 
(page  368,  64  N.  W.)  the  court  say:  "We 
conceive  the  rule  to  be  that  the  constitutional 
provision  does  not  restrict  the  legislature  In 
the  scope  of  legislation.  It  does  not  prohibit 
comprehensive  acts,  and,  no  matter  how  wide 
the  field  of  legislation,  the  subject  is  single 
so  long  aa  the  act  has  but  a  single  main  pur- 
pose and  object  Thus  we  would  have  no 
doubt  of  the  power  of  the  legislature  by  a  sin- 
gle act  to  provide  a  new  and  complete  code 
of  civil  procedure,"  etc.  Other  authorities 
might  be  cited  with  like  import  but  these  are 
quite  suSicIent  to  show  the  trend  of  Judicial 
decision  upon  the  subject  Our  conclusion, 
therefore,  Is,  both  upon  reason  and  authority, 
that  the  act  of  December  16,  1895,  contains 
but  one  subject,  which  Is  clearly  embraced  in 
tbe  title  of  the  act  That  subject  is  the  adop- 
tion of  a  code  of  laws  for  Georgia.  Though 
comprehensive,  and  of  vast  extent  In  Its 
range,  it  nevertheless  preserves  the  constitu- 
tional principle  of  unity.  While  all  the  vari- 
ous sections  of  the  Code  are  not  germane,  one 
to  tbe  other,  when  considered  separately,  yet, 
taken  together,  they  are  dlrectiy  connected 
with,  and  relate  to,  this  great  subject,  and 
constitute  one  system  of  laws  for  the  state. 

6.  It  is  further  contended  by  plaintiff  In  er- 
ror that  the  embodiment  in  the  Code  of  an 
unconstitutional  law  Is  an  error  which  the 
legislature  did  not  Intend  to  sanction  by  its 
act  adopting  the  Code.  If  the  infirmity  of 
the  act  relates  to  matter  upon  which  the  con- 
stitution prohibits  any  legislation  at  all,  of 
coarse  the  act  would  be  void,  It  matters  not 
where  found,  nor  how  often  adopted.  Where, 
liowever,  the  defect  Is  not  inherent  In  the 
snbject-matter  itself,  but  relates  simply  to 
Its  manner  of  passage  under  a  defective  tlUe, 
It  Is,  of  course,  permissible  for  tbe  leglsla- 
tate  to  re-enact  the  measure  under  a  proper 
title.  If  the  act  of  1889  In  question,  empow- 
ering raUroad  commissioners  to  require  rail- 
road companies  to  erect  depots,  was  unconsti- 
tatlonal  as  originally  passed,  because  its  titie 
did  not  Indicate  what  was  in  Ite  body,  it  sim- 
ply amounted  to  no  law,  and  was  Just  as  if 
there  had  never  been  any  attempt  to  legislate 
upon  the  subject  Such  matter  afterwards 
embraced  In  the .  Code  duly  adopted  Is  like 
any  other  new  matter  conteined  therein,  and 


has  force  and  effect  from  the  time  of  the 
adoption  of  the  Code.  The  changes  made  In 
the  Code  of  1863  are,  perhaps,  much  more 
numerous  than  was  at  first  supposed.  Many 
of  these  modify  previous  statutes  by  omit- 
ting a  portion  of  their  provisions,  others  al- 
ter the  statutes  by  adding  more  thereto,  while 
others  contain  entirely  new  matter  emanat- 
ing from  the  brains  of  the  codiflers,  and 
not  found  either  in  the  common  or  statute 
law.  Yet  all  these  alterations  and  addi- 
tions have  been  treated  by  this  court  in  its 
numerous  decisions  relating  thereto  as  valid 
law.  See  Railroad  Co.  v.  Johnson,  38  Ga. 
433;  Phillips  V.  Solomon,  42  Ga.  196;  Gard- 
ner V.  Moore,  51  Ga.  269;  Miller  v.  Railroad 
Co.,  55  Ga.  144;  Railroad  v.  Kirkpa trick,  35 
Ga.  144;  Railroad  Co.  v.  Ivey,  73  Ga.  499, 
600,  506;  Watson  v.  Swann,  83  Ga.  200,  9  S. 
E.  612;  Verdery  v.  Dotterer,  69  Ga.  197,  198; 
Adams  v.  Barlow,  Id.  302-308;  Banks  t. 
Sloat,  Id.  333;  Freeman  v.  Cherry,  46  Ga. 
18;  Ewlng  v.  Shropshh%,  80  Ga.  380,  7  8. 
B.  554;  Ellis  v.  Darden,  86  Ga.  370,  371, 12  8. 
B.  662;  McVlcker  v.  Conkle,  96  Ga.  593,  594, 
24  S.  E.  23.  In  Huff  v.  Markham,  70  Ga.  285, 
It  was  held  that  an  act  though  unconstitu- 
tional on  account  of  containing  matter  in  its 
body  different  from  what  was  expressed  in 
Ite  titie,  became  valid  law  after  it  was  In- 
corporated in  Irwin's  Code  as  tbe  stetute  law 
of  the  state,  and  after  that  body  of  law  had 
been  recognized  both  by  the  constitution  of 
1868  and  1877.  In  Bales  v.  State,  63  Ala.  34, 
it  was  decided  that  a  code  "may  embrace 
stetutes  not  originally  enacted  In  the  forms 
prescribed  by  the  constitution,  and,  If  that 
be  true,  they  are  valid,  not  from  the  day  of 
their  original  enactment,  but  from  tbe  day 
the  code  became  operative." 

We  have  not  overlooked.  In  the  considera- 
tion of  this  case,  those  decisions  and  dicta 
of  this  court  to  the  effect  that  It  was  not  In- 
tended to  adopt  as  law  every  inaccuracy  and 
error  that  may  have  crept  Into  the  Code.  On 
this  point  our  attention  has  been  specially 
called  to  the  following  cases:  City  of  Atian- 
ta  V.  Gate  City  Gaslight  Co.,  71  Ga.  106;  Mc- 
Danlel  r.  Campbell,  78  Ga.  188;  Jammer^ 
son  T.  State,  80  Ga.  Ill,  5  S.  B.  131;  Harde> 
man  v.  McManus,  82  Ga.  20,  8  S.  B.  733.  All 
these  cases  relate  to  the  effect  of  the  adop- 
tion or  recognition  by  the  constitution  of  1868 
of  Irwin's  Code.  As  before  seen,  this  code 
was  never  adopted  by  an  act  of  the  legisla- 
ture, but  what  force  It  had  as  a  code  of  laws 
grew  out  of  Ite  recognition  by  the  constitu- 
tion of  1868.  Every  one  of  tbe  cases  above 
dted  relate  to  an  omission  ac  error  in  Irwin's 
Code  touching  a  provision  In  some  act  of  the 
general  assembly  passed  In  1886.  But  tbe 
constitution  of  1868  no  more  adopted  or  rec- 
ognized that  code  as  law  than  It  did  every 
act  of  the  general  assembly  passed  since  1861. 
Hence  Justice  Jackson,  in  McDaniel  v.  Camp- 
bell, 78  Ga.  188, 190,  above  cited,  says:  "But 
it  is  argued  that  the  Code  of  1868  uses  'or* 
Instead  of  'and,'  and  that  tbe  constitution  of 
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1868  makes  tbat  code  law.  The  answer  is 
tbat  It  makes  acts  passed  since  1861  also  law. 
So  tbat  the  act  of  1866  has  the  Imprimatur  of 
the  constitution  of  1868  as  fully  as  Irwin's 
CkMle  has.  The  codlfler  had  no  right  to  alter 
the  act  of  1866,  and  the  consUtutlon  of  1868 
does  not  ratify  such  alteration,  but,  by  mak- 
ing tbat  code  valid,  It  makes  It  only  "so  far 
as  It  consists  with  acts  passed  since  1861, 
which  are  also  made  valid."  But,  in  any 
view  we  take  of  these  decisions  on  the  sub- 
ject of  palpable  errors  and  inadvertent  mis- 
takes made  by  the  codlflers,  they  do  not  bear 
upon  the  particular  act  In  question  now  being 
considered.  As  above  seen,  if  the  act  In- 
volved in  this  case  authorizing  the  railroad 
commissioners  to  compel  the  erection  of  de- 
pots by  ralhroad  companies  was  never  law  be- 
fore it  was  incorporated  In  the  Code,  on  ac- 
count of  a  constitutional  defect  in  its  title, 
then  it  is  entirely  new  matter  In  the  Code, 
purposely  put  there,  and  does  not  get  there 
by  inadvertence  or  mistake.  It  has  always 
been  held  that  where  new  matter  is  em- 
braced In  the  Cbde,  it  becomes  the  law  of  the 
state  the  moment  the  C!ode  goes  hito  effect 

We  have  treated  the  constitutional  ques- 
tions involved  In  this  case  at  considerable 
length,  on  account  of  their  vast  importance 
and  Interest  to  the  public  generally.  Laws 
should  be  made  as  certain  as  practicable,  and 
should  be  so  published,  If  possible,  as  to  en- 
able every  citizen  readily  to  find  where  they 
are,  and  what  they  declare.  This  great  need 
In  all  civilized  governments  has  never  been 
■o  successfully  met  by  any  system  as  one 
which  undertakes  to  codify  in  a  systematic, 
condensed,  yet  clear  and  comprehensive  form, 
the  laws  of  a  state.  Georgia  perhaps  bad, 
when  her  Code  of  1863  went  Into  effect  the 
most  perfect  system  of  codl&ed  laws  then 
existing  in  any  country  on  the  globe.  Mr. 
Cobb  deserves  the  chief  credit  for  this  great 
work  of  systematizing  and  condensing  the 
statute  and  common  law  of  Georgia  In  one 
volume.  While  the  changes  in  the  law  made 
by  this  codification  were  probably  more  nu- 
merous than  was  at  first  supposed,  yet  these 
changes  generally,  instead  of  marring  the 
symmetry  or  detracting  from  the  splendor  of 
our  system  of  laws,  add  to  its  luster  and  Its 
excellence.  In  the  main  they  still  exist 
Their  wisdom  has  been  Indorsed  by  two  gen- 
erations. Executives  have  honored  them  by 
their  observance  in  the  execution  of  the  laws. 
Legislatures  have  respected  them  by  refusing 
to  repeal  or  modify  their  provisions.  Courts 
have  recognized  them  by  repeatedly  enforcing 
them  In  the  administration  of  justice.  They 
have  been  handed  down  from  Code  to  Code, 
and  stni  live  in  the  present  Code,  a  monument 
to  the  legal  learning  and  ability  of  their  au- 
thor, and  to  the  genius  of  his  masterly  Intel- 
lect Tet  these  changes  were  never  vitalized 
into  life  and  power  until  the  legislature,  in 
its  wisdom,  adopted  them  as  a  part  of  the 
statute  law  of  the  state.  Wliat  changes 
have  occurred  in  the  new  Code  of  1895  have 


likewise  been  thus  adopted,  and  they  should 
receive  at  the  hands  of  the  judiciary  the  same 
respect  and  consideration  as  any  other  act  of 
the  legislative  department  of  the  state.  We 
think  the  court  did  right  In  overruling  all  the 
grounds  of  the  demurrer  except  the  first  and 
we  reverse  the  judgment  for  not  sustaining 
the  demurrer  on  the  ground,  alone,  that  Mon- 
roe superior  court  did  not  have  jurisdlctloD 
of  this  cause  of  action.  Judgment  reversed. 
All  the  justices  concurring. 

NOTE.  Knowing  tiiat  the  Honorable  Jos. 
R.  Lamar  was  one  of  the  codifiers  of  the  Codp 
of  1895,  and  bad  doubtless  given  some  of  tlie 
matters  involved  In  this  case  consideration,  we 
requested  of  him  his  views  toncbing  the  consti- 
tutional gueetions  raised.  To  this  he  genenraa- 
ly  responded  by  famishing  us  with  an  able  and 
thorough  brief,  which  has  b<«n  of  great  assist- 
ance to  US  in  diis  work. 


(102  Oa.  sa) 


IRVINE  T.  WISH. 


(Supreme  Court  of  Georgia.     Jnly  28,  1897.) 

DiBTBsaa  LavT— CouNTBB  Affidavit— ScrrFiciss- 
CT— Amesdmbitt. 

1.  A  connter  affidavit  Interposed  to  the  levy 
of  a  distress  warrant  need  not  in  any  event, 
state  that  the  levying  officer  retained  posses- 
sion of  the  property. 

2.  Were  it  oUierwise,  the-  affidavit  would  be 
amendable  so  as  to  make  it  allege  that  such 
was  the  fact  and  the  right  to  amend  would  not 
be  lost  because,  some  time  after  accepting  the 
counter  affidavit  and  suspending  further  pro- 
ceedings under  the  levy,  the  officer  permitted 
the  defendant  to  give  a  forthcoming  bond,  and 
surrendered  to  him  the  possession  of  the  prop- 
erty. 

3.  Whether  a  levying  officer's  acceptance  of  a 
forthcoming  bond,  and  allowing  the  defendant 
to  talce  possession  of  the  property,  at  the  time 
he  files  his  counter  affidavit  should  be  treated 
as  being  the  same,  in  effect  as  If  the  officer 
had  retained  personal  custody  of  the  property, 
and  therefore  as  dispensing  with  the  necessitj 
of  giving  a  bond  for  the  eventual  condemnation 
money,  or  whether,  under  such  circumstances, 
the  failure  to  give  the  latter  bond  would  be 
cause  for  dismissing  the  counter  affidavit  is 
not  now  decided,  the  present  record  not  distinct- 
ly presenting  this  question  for  adjudication. 

(Syllabus  by  the  Court.) 

EhTor  from  superior  court  Bibb  county; 
W.  H.  Felton,  Jr.,  Judge. 

Action  between  E.  D.  Irvine,  agent,  and 
J.  C.  Wise.  From  the  judgment  Irvhie 
brings  error.     Reversed. 

n.  F.  Strobecker,  for  plaintiff  In  error. 
Anderson  ft  Jones,  for  defendant  In  error. 

PER  CURIAM.    Judgment  reversed. 


(US  Oa.  SK) 
LAFFITTB  v.  STATE. 
(Supreme  Oonrt  of  Georgia.     Oct  12,   180&) 
Cbiminai,  Law— ArpBAL— Nbw  Tbul— Evtoekci. 

1.  Points  made  In  a  record,  but  not  argned 
In  this  conrt  bv  1>rief  or  otherwise,  will  be  re- 
garded as  having  been  abandoned. 

2.  There  being  positive  evidence  to  show  th» 
guilt  of  the  accused,  the  verdict  against  him 
was  warranted; 


Digitized  by 


Google 


CM.) 


SHABFB  T.  STATE. 


641 


S.  The  mperlor  oonrt  hao,  on  certiontri.  no 
power  to  grant  a  new  trial  in  an  inferior  jadl- 
catory  on  the  groand  of  alleged  newljr-disooT* 
ered  evidence. 

(SyUabus  by  the  Oonrt) 

Error  from  superior  court,  Screven  county; 
B.  li.  Gamble,  Judge. 

Charles  Laffitte,  convicted  of  misdemeanor, 
brought  certiorari,  and  from  a  Judgment  of 
the  superior  court  brings  error.     Affirmed. 

J.  W.  Overatreet,  for  plaintiff  in  error.  B. 
T.  Bawllnga,  SoL  Gen.,  for  the  State. 

LUMPKIN,  P.  3.  The  main  purpose  for 
which  arguments  are  had  before  this  tri- 
bunal is  to  call  Its  attention  to  the  points  In- 
sisted upon  and  the  authorltieB  relied  on  in 
support  of  the  positions  taken  by  counseL 
Our  thirteenth  mie  declares  that  briefs  must 
"be  confined  to  a  statement  of  the  points  in- 
sisted upon  and  a  citation  of  authorities." 
Civ.  Code,  {  C612.  This  court  is  certainly 
not  called  upon  to  deal  with  or  decide  any 
question  to  which  no  allusion  is  made  by  the 
counsel  who  brings  here  a  case  for  review. 
It  has  been  frequently  held  that  points  pre- 
sented in  a  record,  but  not  argued  in  this 
court,  orally  or  by  brief,  will  not  be  consid- 
ered. See  Parlcer  v.  Lanier,  82  Ga.  219,  8 
8.  H.  67;  Brown  v.  State,  82  Ga.  224,  7  S.  B. 
015;  Davis  V.  Jackson,  86  Ga.  138,  12  8.  E. 
290;  Ball  way  Co.  v.  Wldeman,  00  Ga.  246, 
26  8.  B.  400;  Mobs  v.  Lovett,  00  Ga.  321,  26 
B.  B.  649;  Thompson  v.  Waterman,  100  Ga. 
086,  28  S.  B.  286.  In  the  case  last  cited,  Mr. 
Jnstice  Cobb  remarked,  "Where  counsel  ar- 
gue their  cases  in  this  court  by  brief  alone, 
If  points  presented  In  the  record  are  not  in- 
sisted on  In  the  brief  this  cocrt  wUl  consider 
tttem  as  abandoned." 

mie  plaintiff  in  error  was,  in  the  county 
eonrt  of  Screven  county,  convicted  of  a  mis- 
demeanor, upon  an  indictment  which  had 
been  transferred  to  that  court  from  the  su- 
perior court  In  Us  petition  for  certiorari 
he  alleged  that  the  county  Judge  erred  In 
ovemdlng  a  demurrer  to  the.  indictment,  and 
the  answer  to  the  certiorari  verifies  this  al- 
legation. We  shall  not,  however,  pass  upon 
the  question  thus  made,  because  It  was  not 
argued  in  this  court  Oounsel  for  the  plain- 
tiff In  error  appeared  by  brief  alone,  and  in 
bis  brief  discussed  two,  only,  of  the  questions 
Xtresented  in  his  petition  for  certiorari,  viz. 
that  the  verdict  was  contrary  to  the  evidence, 
and  that  the  accused  should  have  been 
awarded  a  new  trial  on  the  ground  of  newly- 
dlscovered  evidence.  We  accordingly  treat 
the  point  npon  the  sufficiency  of  the  indict- 
ment as  having  been  abandoned.  It  need 
only  be  added  that  an  examination  of  the 
evidence  In  the  record  discloses  that  there 
was  positive  testimony  showing  the  guilt  of 
the  accused.  The  verdict  against  him  was 
therefore  warranted.  And,  as  to  the  point 
relating  to  alleged  newly-discovered  evidence, 
we  refer  to  the  case  of  Almand  v.  Maxwell, 
too  Ga.  818.  27  S.  B.  176,  holding  that  "the 


superior  courts  have  no  jwwer,  by  writ  of 
certiorari,  to  award  new  trials  In  Inferior  Ju- 
dicatories upon  the  ground  of  alleged  newly- 
discovered  evidence."  That,  It  is  true,  was 
a  civil  case,  but  the  principle  Is  applicable  to 
criminal  cases  as  well.  Judgment  affirmed. 
All  the  justices  concurring. 


(lOo  Oa.  S8S) 


SHARPB  T.  STATB. 


(Supreme  Oonrt  of  Georgia.     Oct  12,  1808.) 
Abbon  —  FossBssioir  of  Stolbr  Ooodb— Initbdo. 

TIONB. 

1.  When,  in  the  trial  of  a  criminal  case,  the 
state  relies  upon  the  poaseasion  of  stolen  goods 
by  the  accused  as  a  circumstance  tending  to 
snow  failt,  the  time  which  elapsed  between  the 
commission  of  the  offense  charged  and  such 
possession  Is  a  material  matter  for  consldera^ 
tion  by  the  Jnry;  and.  In  charging  upon  this 
subject  reference  to  the  element  of  recency 
should  never  be  omitted  by  the  presiding  judge. 

2.  Thongh  failure  to  do  so  does  not  necessa- 
rily amount  to  reversible  error,  when  it  af- 
firmatively appears  that  the  possession  in  ques- 
tion was  in  fact  a  recent  one,  such  fallnre  is 
cause  for  a  new  trial,  when  recency  of  pos- 
session is  not  shown,  and  the  evidence,  at  biest 
makes  a  weak  case  against  the  accused. 

(Syllabus  by  the  (>>art) 

Error  from  superior  court,  Bulloch  coun- 
ty;   B.  L.  Gamble,  Judge. 

Julia  Sharpe  was  convicted  of  arson,  and 
brings  error.     Beveraed. 

Strange  ft  Lee,  for  plaintiff  In  error.  B, 
T.  Bawllngs,  SoL  Gen.,  for  the  State. 

LUMPKIN,  P.  J.  It  frequently  happens, 
upon  the  Investigation  of  a  criminal  charge, 
that  the  possession  of  stolen  goods  by  the 
accused  is  a  circumstance  tending  to  show 
criminality.  Instances  of  this  kind  often  oc- 
cur in  prosecutions  for  larceny,  burglary, 
and  arson,  sometimes  in  cases  of  homicide, 
and  also  In  trials  for  other  offenses.  When- 
ever evidence  of  such  possession  is  offered, 
the  time  which  elapsed  between  the  com- 
mission of  the  offense  and  the  possession  by 
the  accused  of  the  stolen  goods  is  a  material 
matter  for  consideration  by  the  jury,  to 
which  the  Judge,  by  appropriate  instructions, 
should  call  their  attention.  See  Tarver  v. 
State,  06  Ga.  222,  21  S.  B.  881.  In  Toung 
V.  State,  05  Ga.  456,  20  &  B.  270,  this  court 
held  that,  in  charging  the  jury  upon  the  law 
relating  to  the  possession  of  stolen  goods  by 
one  accused  of  theft,  the  court  should  use 
the  word  "recent"  It  was,  however.  In  the 
case  last  cited,  further  held  that  the  omis- 
sion to  do  so  would  not  be  cause  for  a  new 
trial  where  it  afflrmatlvely  appeared  that  the 
possession  In  question  was  in  fact  a  recent 
one.  This,  we  think,  was  correct,  for  the 
reason  that  in  that  case  there  was  no  con- 
troversy as  to  the  recency  of  the  possession. 
In  the  case  at  bar  the  accused  was  charged 
with  the  crime  of  arson,  and  the  state  relied 
in  a  large  measure  upon  evidence  tending 
to  show  that  she  was  in  irassesslon  of  a  stol- 
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en  article  which  was  under,  bat  not  In,  the 
houBe  at  the  time  the  alleged  arson  was  com- 
mitted. The  cTldence  did  not,  however,  af- 
flrmatlvely  show  what  length  of  time  had 
elapsed  between  the  arson  and  the  posses- 
sion by  the  accused  of  the  article  In  qnea- 
tlon,  and,  as  a  whole,  made  a  weak  and 
donbtfxil  case  against  her.  In  charging  up- 
on the  law  relating  to  the  possession  of  stol- 
en property  as  a  circumstance  tending  to 
show  guilt,  the  court  nowhere  used  the  word 
"recent,"  or  made  any  reference  to  the  ele- 
ment of  recency  relatively  to  such  posses- 
sion. We  think.  In  a  case  of  this  character. 
It  was  essential  to  a  fair  trial  that  the  law 
upon  this  subject  should  be  fully  and  accur- 
ately stated  to  the  Jury,  and  that  the  omis- 
sion to  do  so  Is  good  cause  for  a  new  trial. 
Judgment  reversed.  All  the  Justices  con- 
cnrrtaig. 

aOB  CtaL  829) 

BRISCOE  ▼.  STATB. 
(Supreme  Court  of  Geor^a.     Oct.  12,   188a) 
CanttNAi.  likw — Afpsal — Rsvisw. 
Under  the  facts  of  the  present  case,  there 
was  no  error  in  failing  to  cnarge  the  jury  on 
the  subject  of  unlawful  shooting  at  another, 
nor  In  ruling  ont  the  testimony  sought  to  be  in- 
troduced b;  the  accused.    The  evidence  was  am- 
ply sufficient  to  sustain  the  verdict 
(Syllabus  by  the  Oourt.) 

Error  from  superior  court,  Warren  county; 
S.  Reese,  Judge. 

Moses  Briscoe  was  convicted  of  crime,  and 
brings  error.     Affirmed. 

B.  P.  Davis,  for  plaintiff  in  error.  R.  H. 
Lewis,  SoL  Gen.,  for  the  State. 

PER  CURIAM.    Judgment  affirmed. 


(US  Oa.  8S2) 

THRBATT  v.  STATE. 
(Supreme  C!onrt  of  Georgia.     Oct   IS,   1808.) 
CBIMIH1.L  Law — Appbal. 
The   verdict   was    sustained    by    the   evi- 
dence.    There  was  no  error  in  the  charges  or 
rulings   of  the  court  complained   of,   and   the 
judge  did  not  err  in  refusing  to  grant  a  new 
trial 
(Syllabns  by  the  0>nrt) 

Brror  from  superior  court,  Bibb  county; 
W.  H.  Felton,  Jr.,  Judge. 

van.  Threatt  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

John  R.  Cooper,  for  plaintiff  In  error. 
Rolland  Bills  and  Robert  Hodges,  SoL  Qen., 
tot  tbe  State. 

FEB  CURIAM.    Judgment  affirmed. 


a06  Qa.  830) 

COLBERT  V.  STATE. 
(Supreme  Court  of  (Georgia.     Oct  12,  1898.) 
CatsiiMAi.  Law— Afpbai.— Rsvnvr. 
There  was  no  error  in  the  charge  of  the 
court  complained  of  when  considered  in  connec- 
tion with  the  entire  charge.    The  evidence  was 


sufficient  to  sustain  the  verdict  and  the  court 
did  not  err  in  overruling  the  motion  (or  a  new 
trial. 
(Syllabns  by  the  Court) 

Brror  from  superior  court,  Stewart  eotm- 
ty;  Z.  A.  LIttlejohn,  Judge. 

Frank  Colbert  was  convicted  of  crime,  and 
brings  error.     Affirmed. 

J.  B.  Hudson,  for  plaintiff  in  error.  F.  A. 
Hooper,  SoL  Gen.,  and  C.  R.  Crisp,  for  tlie 
State. 

PER  (3URIAM.     Judgment  affirmed. 


a05  Oa.  S33) 

8TUDSTILL   v.   STATE. 

(Supreme  C!onrt  of  (}eorgia.     Oct   IS.   1888.) 

UirLAvruixT  Shooting  at  Akothbb  —  EURniu 
Errob. 
Neither  malice  nor  deliberation  is  essen- 
tial to  the  unlawfulness  of  sliooting  at  another. 
Tile  sworn  testimony,  both  for  the  state  and 
the  accused,  showing  that  the  defendant  shot 
at  the  prosecutor  while  he  was  running  in  or- 
der to  escape,  the  evidence  demanded  the  ver- 
dict of  guilty,  regardless  of  previous  provoca- 
tion that  had  been  given  by  the  prosecutor  to 
the  defendant  A  new  trial  will  not  be  grant- 
ed on  account  of  errors  or  slight  inaccuracies 
in  the  charge  of  the  court,  it  appearing  that 
such  errors  could  not  have  legally  affected  the 
result  Hadley  v.  State,  58  6a.  309  (4);  Strong 
V.  State,  95  Ga.  499,  22  S.  B.  290. 
(Syllabus  by  the  Court) 

Brror  from  superior  court.  Dodge  county; 
C.  0.  Smith,  Judge. 

Oliver  Studstlll  was  convicted  of  shooting 
at  another,  and  brings  error.     Affirmed. 

Roberts  &   Milner,   for  plaintiff  in 
Tom  Eason,  SoL  Gen.,  for  the  State. 

PER  CXIRIAM.     Judgment  affirmed. 


aOE  Ga.  gS) 

LONG  V.  STATE. 
(Supreme  C!onrt  of  Georgia.     Oct   IS,   180S.) 
CRIHIHAI.  TjAW— Appsal— Rktiew. 
There  was  suffident  evidence  to  snatain 
the  verdict     The  charge  complained   of  was 
not   erroneous   for   any   reason   assigned,   and 
there  was  no  error  in  overruling  the  motion  for 
a  new  trial. 
(SyUabus  by  the  Court) 

Error  from  superior  court.  Miller  county; 
H.  O.  Sheffield,  Judge. 

Seymour  Long  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

W.  D.  Sheffield  and  Eric  Gambrell,  for 
plaintiff  in  error.  John  R.  Irwin,  SoL  CtaL, 
and  W.  M.  Harper,  for  the  State. 

PES  CURIAM.    Judgment  affirmed. 

on  Oa.  m) 

SMITH  V.  STATE. 
(Supreme  Court  of  Georgia.     Oct   18,   1808.) 

CSRTIOBABI  Iir  CRnflHAL  CaSB. 

The  refusal  to  order  the  Issuance  of  tbe 
writ  of  certiorari  in  a  criminal  case  tried  in 
the  county  court  was  error,  when  the  petition. 
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which  parported  to  specify  efll  the  evidence  in- 
troduced upon  the  trial,  contained  no  proof 
of  the  venue,  and  assigned  as  error  that  the 
oonviction  of  the  petitioner  was  contrary  to 
law  and  the  evidence. 
(Syllabns  by  the  Conrt.) 

Error  from  superior  court,  Irwin  county; 
C.  O.  Smith,  Judge. 

G.  W.  Smith  was  convicted  of  crime. 
From  an  order  refusing  a  writ  of  certiorari 
to  the  county  court,  be  brings  error.  Re- 
versed. 

Jay  &  Henderson,  for  plaintiff  In  error. 
Tom  Eason,  Sol.  Gen.,  and  W.  T.  Way.  for 

the  State. 

PER  CURIAM,    Judgment  reversed. 


a06  Oa.  <S6) 

HUNLET  T.  STATE  (three  cases). 
(Supreme  C^nrt  of  Georgia.  Oct.  18,  189&) 
Cbihikai.  Law — Ikdiotuemt  fok  Miscbmbaiior — 
Dbmand  for  Trial. 
To  entitle  a  person  charged  with  a  mis- 
demeanor to  an  absolute  discharge,  on  failure 
to  try  such  person  for  such  offense  after  a  de- 
mand for  tnal  has  been  made,  it  is  essential 
that  the  demand  be  made  in  the  conrt  where 
the  case  is  pending.  If,  after  an  indictment  by 
a  grand  jury  for  such  offense  has  been  return- 
ed to  a  superior  court,  and  the  case,  so  originat- 
ing, has,  by  order  of  the  superior  court,  been 
legally  transferred  to  a  city  court  having  ju- 
risdiction to  try  the  defendant  for  the  offense 
charged,  a  demand  for  trial  is  made  in  the  su- 
perior conrt,  such  demand  is  unavailing,  and 
will  not  entitle  the  defendant  to  l>e  discharged 
lit  tke  dty  court  because  of  the  failure  of  the 
superior  conrt  to  try  said  case  la  accordance 
with  the  terms  of  the  demand. 
(Syllabus  by  the  Obnrt.) 

Error  from  city  conrt  of  (Jolnmbns;  J.  L. 
WmiB,  Judge. 

Anna  Hunley  was  convicted  on  three  in- 
dictments for  larceny,  and  brings  error.  Af- 
firmed. 

Blandford  ft  Grimes,  for  plaintiff  In  error. 
S.  J.  Wynn,  tor  the  State. 

LITTLE,  J.  The  grand  Jury  of  Muscogee 
eotmty  returned  as  true  three  bills  of  indict- 
ment against  Anna  Hunley,  charging  her  In 
each  bill  with  the  offense  of  larceny  from 
the  house.  Two  of  these  bills  were  found 
at  the  regular  November  term,  1887,  and  the 
other  at  the  Febmary  adjourned  term,  1898, 
and  were  pending  In  the  superior  court  of 
Muscogee  county  at  the  May  term,  1896.  It 
appears  from  the  record  that  on  the  3d  day 
of  Jtme,  1888,  during  said  May  term,  the 
Bni)erlor  court.  Judge  Butt  presiding,  passed 
orders,  apparently  regular,  transferring  each 
of  said  cases  to  the  city  court  of  Columbus 
tor  trial,  and  by  his  order,  entered  in  each 
of  the  cases,  directed  the  sheriff  to  notify  all 
witnesses  and  the  attorneys  for  the  defendant 
that  said  cases  had  been  transferred  and 
were  pending  In  the  city  conrt  of  Columbus. 
During  said  May  term,  and  on  the  7th  day 
of  June  of  said  term,  the  defendant  present- 


ed her  demand  for  trial  In  each  of  said  cases 
to  the  superior  court  These  demands  were  in 
legal  and  proper  form,  and,  by  special  per- 
mission of  the  court,  were  allowed,  and  pla- 
ced upon  the  minutes  of  the  superior  court 
Neither  of  the  cases  was  tried  In  the  superior 
court  at  the  May  term,  and  the  first  term  of 
the  city  court  of  Columbus  after  the  de- 
mands made  in  the  superior  court  was  the 
July  term,  1898.  At  the  July  term,  1808,  of 
the  city  court,  neither  of  the  cases  was  tried, 
and  the  plaintiff  In  error,  by  her  counsel, 
moved  the  court  to  discbarge  the  defendant 
and  to  pass  an  order  for  such  discharge,  as 
an  absolute  acquittal  of  the  offenses  with 
which  she  stood  charged  in  the  said  bills  of 
Indictment  The  Judge  of  the  city  court  of 
Columbus  refused  the  orders  aslsed  for,  and 
the  cases  were  continued.  To  this  ruling, 
refusing  said  orders,  the  plaintiff  In  error 
excepted,  and  assigns  error  on  such  refusal 
In  each  of  the  cases.  The  three  cases  In- ' 
volve  the  same  point  of  law,  and  by  direc- 
tion were  argued  together  here,  and  are  each 
herein  adjudicated. 

Counsel  for  plaintiff  in  error  contends  that 
in  refusing  to  discharge  the  prisoner  under 
the  demands  for  trial,  the  court  committed 
error,  and  cites  us  to  Pen.  Code,  S  958,  and  to 
the  rulings  made  In  the  following  adjudicat- 
ed caaes.  Brown  v.  State,  86  Ga.  713,  11  S. 
B.  831;  SUvey  v.  State,  84  Oa.  44,  10  S.  B. 
581;  Durham  v.  State,  9  Ga.  306;  Adams  ▼. 
State,  65  6a.  616;  Kerese  v.  State,  10  Ga. 
95;  Denny  y.  State,  6  Ga.  481.  We  recog- 
nize as  sound  the  principle  of  law  contended 
for  by  counsel,  and  the  binding  force  of 
these  authorities,  and  are  not  disposed  In  any 
way  to  detract  from  the  effect  of  the  provi- 
sion enacted  and  the  principle  ruled.  Am 
was  said  by  this  court  in  Case  of  Kerese,  su- 
pra, this  statute  Is  not  open  to  construction; 
and.  If  the  demand  is  made  as  provided, 
there  Is  bnt  one  single  condition  precedent 
to  trial  or  discharge,  and  that  is  that  a  Jury 
at  the  term  when  It  is  made,  and  also  at  the 
term  when  the  discharge  is  made,  be  impan- 
eled and  qualified  to  try  the  prisoner.  The 
court  must  try,  or  the  prisoner  must  be  dis- 
charged. The  contention  of  counsel,  as  a 
principle  of  law,  la  fully  supported  by  the 
authorities  which  he  cites.  The  difficulty  In 
the  cases  at  bar  does  not  arise  from  the  cor- 
rectness of  the  legal  proposition,  but  It  la 
whether,  nnder  the  conceded  facts,  the  plain- 
tiff In  error  was  entitled  to  a  discharge,  aa 
having  properly  made  demands  for  trial. 
The  provision  of  the  Code,  supra,  is  that  a 
person  against  whom  a  true  bill  of  indict- 
ment Is  found,  for  an  offense  not  affecting 
his  life,  may  demand  a  trial  at  the  term  when 
the  indictment  is  found,  or  at  the  next  suc- 
ceeding term  thereafter,  or  at  any  subse- 
quent term  by  special  permission  of  the 
court  The  demands  were  not  made  at  the 
term  when  the  bills  of  indictment  were 
found  and  when  the  cases  were  unquestion- 
ably pending  in  the  superior  court     By  sec- 
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tl<m  778  of  the  Penal  Code  it  is  provided: 
"The  judge  of  the  superior  court  may  send 
down  from  the  superior  court  of  that  county 
all  presentments  and  bills  of  Indictment  for 
misdemeanors,  to  the  city  coart  for  trial,  the 
order  transmitting  to  be  entered  on  the  min- 
utes of  both  courts."  The  city  court  of  Co- 
lumbus has  Jurisdiction  to  try  criminal  cases 
below  the  grade  of  a  felony  when  jurisdiction 
is  not  specifically  vested  in  the  superior 
court.  The  bills  of  indictment  charge  the 
plaintiff  with  offenses  which  are  misdemean- 
ors under  the  statute,  and  which  oome  with- 
Id  the  jurisdiction  of  the  city  court  The 
effect  of  the  orders  transferring  the  cases, 
passed  on  June  3d,  was  to  send  down  these 
cases  to  the  dty  court  for  trial,  and,  to  all 
intents  and  purposes,  they  were  so  sent  down 
when  the  orders  were  granted.  It  matters 
not  whether  on  that  day  the  papers  had  ac- 
tually been  transferred  from  the  superior  to 
the  city  court  For  all  jurisdictional  pur- 
poses, after  the  passing  of  these  orders,  and 
while  tliey  were  In  force,  the  cases  were  not 
pending  in  tiie  superior  court  of  Muscogee 
county,  but  were  pending  in  the  city  court  of 
Columbus;  and  had  the  latter  court  con- 
vened, on  the  4th  day  of  June,  1808,  it  would 
have  been  perfectly  competent  under  those 
orders,  for  that  court  to  have  entertained  ju- 
risdiction of  the  cases.  If  it  be  said  tliat  the 
.  orders  were  In  fieri  during  the  further  ses- 
sion of  the  May  term  of  the  superior  court 
the  reply  is  that,  assuming  that  the  superior 
court  could  have  revoked  the  orders  of  trans- 
fer, it  did  not  do  so;  and  whether  it  could 
br  not  not  having  revoked  them,  they  were 
in  full  force  and  effect  from  their  date.  In 
effect  the  orders  transferring  the  cases  were 
judgments  of  the  court;  and  while  it  is  true, 
as  a  proposition  of  law,  that  until  adjourn- 
ment a  judgment  rendered  at  that  term  may 
be  modified  or  stricken,  it  is  equally  true 
that  until  modified  or  stricken  It  has  full 
force  and  effect  from  the  date  of  Its  rendi- 
tion. It  appears  that  on  the  7th  day  of  Jime 
piaintlfF  in  error  submitted  to  the  judge  of 
the  superior  court  her  demands  for  trial  in 
the  cases  which  had  theretofore  been  trans- 
ferred, and  it  is  equally  true  that  the  supe- 
rior court  granted  the  orders,  and  had  them 
placed  upon  the  minutes  of  the  superior  court 
To  give  effect  to  both  sections  of  the  Penal 
Code  to  which  we  have  adverted,— that  is,  that 
cases  charging  misdemeanors  may  be  trans- 
ferred from  the  superior  couri  to  the  city 
court  and  the  provision  securing  to  a  defend- 
ant the  right  of  a  demand  for  trial,— it  must 
be  held  that  the  terms  of  the  court  to  which 
the  case  has  been  transferred  are  to  be  re- 
garded as  the  terms  of  the  court  covered  by 
the  statute,  and  that  a  demand  for  trial.  In 
order  to  be  effective,  must  be  made  to  the 
court  In  which  the  case  is  pending  at  the 
time  of  the  demand.  On  the  7th  of  June, 
when  the  demands  for  trial  were  made  In 
the  superior  court  the  cases  were  pending 
for  trial  in  the  ci^  court  of  Columbus,  and 


to  render  the  demands  available  so  as  to 
operate  as  acquittals,  under  the  provision  of 
the  statute,  they  would  have  to  have  been 
made  in  the  city  court  The  order  of  the 
judge  of  the  superior  court  granting  special 
permission  for  the  demands  to  be  filed  and 
entered  on  the  minutes  of  his  court  was  nu- 
gatory, and  accomplished  nothing,  so  long 
as  the  orders  transferring  the  cases  remain- 
ed in  force.  Inasmuch,  therefore,  as,  when 
the  demands  for  trial  were  made  and  allow- 
ed in  the  superior  court  the  cases  were  not 
pending  in  that  court,  but  had,  before  that 
day,  been  legally  transferred  to  the  city 
court  the  effect  of  the  demands  was  not  to 
entitle  the  plaintiff  in  error  to  a  discharge  in 
the  cases  because  she  was  not  tried  In  the 
superior  court  under  the  demands  made.  The 
judgment  In  each  of  the  three  cases  Is  af- 
firmed.   All  the  justices  concurring. 

(106  Ga.  tOi) 

OBNTLIS  V.  ATLAS  SAVINGS  ft  LOAN 

ASS'N. 

(Supreme  Court  of  Oeorgia.     July  21,  189S.) 

JvoauasT  —  Ru  Jcdioata  —  FAanas  to  Istbo- 
DUOS  DsrsssB. 
While  a  dty  court  has  not  the  jarisdictios 
to  reform  written  instrumenta  or  grant  aifinns- 
tive  equitable  relief,  a  party  sued  ia  that  court 
may  set  up  equitable  defenses  which,  if  proven, 
will  prevent  a  recovery  by  the  plaintiff,  or  re- 
duce the  amount  of  his  verdict  Wtwre,  how- 
ever, a  defendant  has  been  sued  In  a  city 
court,  and  a  Judgment  has  been  rendered 
against  him  by  default  he  cannot  by  an  eq- 
uitable petition,  go  behind  this  Judgment  on 
the  ground  that,  as  Us  defense  to  the  actios 
at  law  was  wholly  or  partially  of  an  equitalite 
nature,  he  was  not  bound  to  appear  and  plead 
at  all.  On  the  contrary,  he  is,  m  such  a  case; 
concluded  by  the  Judgment  as  rendered. 
(SyUabns  by  the  Court) 

Error  from  superior  court,  Fulton  county; 
J.  H.  Lumpkin,  Judge. 

Action  by  L.  C.  Gentle  against  the  Atlas 
Savings  ft  Loan  Association.  Judgment  for 
defendant  and  plaintiff  brings  error.  Af- 
firmed. 

Burton  Smith  and  O.  B.  Reynolds,  for  plain- 
tiff in  error.  Reed  ft  Hartsfield,  for  defend- 
ant in  error. 

LITTLE,  J.  An  analysis  at  the  petitton 
filed  in  this  case  will  show  that  the  real  cause 
for  which  the  petitioner  seeks  to  enjoin  tiie 
execution  which  was  Issued  on  the  Jodgment 
rendered  in  the  dty  court  Is  that  the  c<hi- 
tract  on  which  it  was  founded  was  usurious, 
and  that  the  debt  which  the  petitioner  owed 
to  the  defendant  In  error  had  not  been  prop- 
erly credited  with  certain  payments  which  it 
was  claimed  had  been  made.  It  ia  true  that 
the  petitioner  sets  out  the  fact  that  he  was 
fraudulently  induced  by  the  defendant  to  sign 
a  paper  by  which,  having  assumed  the  debt 
of  Thompson,  he  undertook  to  make  pay- 
ments on  said  debt  as  lliompson  had  obli- 
gated himself  to  dow  The  fraudulent  Induce- 
ments set  out  were  that  the  defendant  false- 
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ly,  fraudulently,  and  Intentionally  stated  tbat 
the  obligation  was  a  mere  formality,  and  did 
not  change  or  affect  the  real  agreement  exe- 
cuted on  tlie  16th  of  March,  189^  which  ac- 
knowledged the  receipt  of  five  dollars  on  the 
part  of  the  association  as  part  payment  (or 
the  Thompson  place,  on  Mitchell  street,  in 
the  city  of  Atlanta.  No  other  reason  la  given 
why  these  defenses  were  not  set  up  in  the 
city  court  of  Atlanta  when  the  suit  was  pend- 
ing against  the  petitioner  than  tbat  the  de- 
fenses which  he  had  to  tbat  action  were  equi- 
table. The  petitioner  prays  tbat  the  defend- 
ant be  decreed  to  accept  the  sum  which  be 
tenders,  and  cancel  the  deed,  which  be  alleges 
to  be  a  cloud  on  his  title,  and  that  the  con- 
tract mad?  between  the  parties  be  reformed. 
He  also  prays  that  the  defendant  be  enjoined 
from  furtber  proceeding  with  the  suit  in  the 
city  court  or  undertaking  to  enforce  the 
same.  As  will  be  seen,  the  defendant  ob- 
tained a  Judgment  In  the  city  court  of  At- 
lanta against  the  plaintiff  for  the  amount  of 
a  debt  claimed  to  be  due.  So  far  as  the  rec- 
ord shows,  the  plaintiff  in  error  was  duly 
served,  and  had  his  day  in  court  He  filed  no 
answer  and  interposed  no  plea  to  the  defend- 
ant's demand,  but,  after  the  rendition  of  the 
Judgment  in  the  city  court,  he  seeks  by  this 
petition  to  enjoin  the  execution  Issued  on  the 
judgment  rendered  from  proceeding  against 
tbe  property,  the  title  to  which  was  In  the  de- 
fendant in  error,  to  secure  the  payment  of 
tbe  Indebtedness.  We  know  of  no  reason 
why  tbe  plaintiff  could  not  have  appeared  In 
tbe  city  court,  and  substantially  made  tbe  de- 
fenses to  the  action  which  he  now  sets  up  as 
causes  why  the  Judgment  should  not  have 
been  rendered  against  blm.  A  party  sued  in 
Buch  a  court  can  avail  himself  of  a  defense 
which  would  defeat  recovery.  Bank  v.  Carl- 
ton, 96  Ga.  469,  23  S.  E.  388.  Certainly,  that 
court  has  Jurisdiction  to  determine  whether 
the  contract  was  or  was  not  usurious,  and  It 
certainly  bad. Jurisdiction  to  ascertain,  by  the 
aid  of  a  Jury,  what  was  the  true  amount  of 
tbe  Indebtedness.  For  some  reason  satisfac- 
tory to  himself,  the  plaintiff  failed  to  make 
any  of  these  defenses  which  now  constitute 
the  cause  of  his  complaint 

It  Is  a  well-settled  rule  that  equity  will  in- 
terfere to  set  aside  a  Judgment  of  a  court 
bavlng  Jurisdiction  only  where  the  party  had 
a  good  defense  of  which  be  was  entirely 
Ignorant,  or  where  he  was  prevented  from 
making  It  by  fraud  or  accident  or  the  act  of 
the  adverse  party,  unmixed  with  fraud  or 
negligence  on  his  part  Civ.  Code,  (  3988. 
But  equity  will  not  enjoin  the  proceedings 
and  process  of  a  court  of  law,  unless  there  is 
some  intervening  equity  or  other  proper  de- 
fense of  which  the  party,  without  fault  on  bis 
part  cannot  avail  himself  at  law.  Id.  S  4915. 
It  is  not  intimated  In  the  present  proceeding 
that  the  petitioner  was  prevented  from  mak- 
ing his  defense  by  fraud  or  accident,  and  It 
must  be  taken  that  bis  failure  to  file  any  de- 
fense was  tbe  result  of  bis  own  negligence. 
81  S.E.-36 


If  It  was  essential  to  the  proper  defense  of 
tbe  defendant  In  tbe  suit  at  law  to  Invoke 
the  powers  of  a  court  exercising  full  equitable 
Jurisdiction,  which  could  alone  constitutional- 
ly grant  relief,  it  was  entirely  within  the 
power  of  the  plaintiff  In  error  to  exhibit  bis 
petition  In  the  superior  court,  have  tbe  pro- 
ceeding at  law  enjoined,  and  tbe  entire  con- 
troversy adjusted,  under  the  merits  of  his 
plea,  in  a  court  having  full  jurisdiction. 
Bank  v.  Carlton,  96  Oa.  469,  23  &  E.  888. 
Proceedings  of  this  character  are  not  at  all 
Infrequent,  and  It  Is  a  proper  mode  of  pro- 
cedure where  the  defenses  to  tbe  suit  at  law 
are  purely  equitable.  See  the  case  of  Eng- 
lish V.  Thorn,  96  Ga  557,  23  S.  E.  843.  But 
It  was  the  duty  of  the  petitioner  to  Institute 
this  proceeding  pending  the  suit  In  the  city 
court,  and  before  Judgment  bad  been  ren- 
dered against  him  in  that  court,  or,  falling, 
to  shew  some  legal  excuse  therefor.  Waters 
y.  Perkins,  66  6a.  32.  See,  also,  Field  v. 
Price,  52  Ga.  469,  and  Grubb  v.  Kolb,  66  Ga. 
630.  Having  permitted  the  judgment  to  be 
rendered  against  bim  without  Interposing  any 
defense,  It  Is  conclusive  as  to  the  facts  which 
It  decides,  and  will  not  be  set  aside,  except, 
as  before  said,  for  fraud,  accident,  or  mis- 
take, or  tbe  act  of  tbe  adverse  party,  un- 
mixed with  negligence  or  fault  of  the  peti- 
tioner. Civ.  Code,  S  3987.  In  the  present 
case  tbe  plaintiff  does  not  bring  himself  vtrlth- 
In  any  of  these  grounds  of  equitable  jurisdic- 
tion. If  It  be  conceded  that  he  bad  a  good 
defense,  which  was  only  cognizable  by  a 
court  of  equity,  he  shows  no  reason  why  the 
Judgment  of  the  city  court  should  now  be  set 
aside.  It  was  bis  duty  to  appear  and  plead 
In  that  court  or  make  known  bis  defenses 
to  a  court  of  equity.  That  he  did  not  do  so 
will  be  attributed  to  his  own.  negligence,  and 
equity  will  not  relieve  against  a  judgment 
that  could  have  been  prevented  but  for  negli- 
gence. Rogers  v.  Kingsbury,  22  Ga.  60; 
Vaughn  v.  Fuller,  23  Ga.  366;  Simmons  v. 
Martin,  53  Ga.  620;  York  v.  Clopton,  32  Ga. 
362;  HiU  v.  Harris.  42  Ga.  412;  Taylor  v. 
Sutton,  15  Ga.  103;  Smith  v.  Hornsby,  70 
Ga.  652. 

Tbe  law  applicable  to  tbe  facts  in  this 
case  cannot  be  held  to  be  tbe  same  as  that 
which  applies  in  a  case  where  new  parties 
are  necessary  to  a  full  adjudication  of  a  de- 
fendant's rights,  as  was  ruled  by  this  court 
in  the  case  of  RadcUffe  v.  Varner,  56  Ga.  222. 
The  ruling  In  that  case  Is  clearly  distinguish- 
able from  that  applicable  to  the  facts  of  this. 
There  tbe  court  ruled  that  the  defendants 
could  not  set  up  their  equitable  defense  at 
law  because  of  the  want  of  proper  parties, 
which  could  not  at  that  time  be  made  In  a 
court  of  law,  but  held  that  In  a  case  where 
the  equitable  defenses  could  be  set  up,  the 
defendant  would  be  concluded  unless  he  did 
so.  As  a  matter  of  law,  tbe  city  court  bad 
Jurisdiction  to  hear  and  determine  tbe  main 
facts  which  constituted  the  defense  of  tbe  pe- 
titioner, according  to  the  allegations  In  his 
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bin;  and  he  cannot,  after  inbmJttlng  to  a 
judgment  which  determineB  the  amount  of 
his  Indebtedness,  come  Into  a  court  of  equity, 
and  have  that  Judgment  set  aside,  unless  he 
shows  that  It  was  the  result  of  fraud,  acci- 
dent, or  mistake,  or  due  to  the  acts  of  the 
adyerse  party,  unmixed  with  negligence  or 
fault  on  his  part    Judgment  affirmed. 


a«  O*.  ao«) 

WILLIAMS  T.  8TATB. 
(Supreme  Court  of  Georgia.     Oct  i2,  iSOS.) 
Cbsatiro  axb  SwurDUHo— Cbimimai.  Law— Vbx- 

Ul — DsrBirSU— COMPOCKDINO  Fbloniu. 

L  One  who,  for  the  purpose  of  deceiring  an- 
other and  obtaining  a  credit  makes  a  false 
and  fraudulent  representation  to  the  effect  that 
he  has  purchased  and  has  become  the  owner  of 
▼alnable  property,  and  who  in  this  manner 
defrauds  the  person  to  whom  such  representa- 
tion Is  made  of  money,  or  other  thine  oft  value, 
is  guilty  of  being  a  dieat  and  swindler,  under 
section  668  of  the  Penal  Code. 

2.  A  settlement  between  such  a  wrongdoer 
and  the  person  defrauded,  made  after  the  com- 
mission of  the  offense  and  the  arrest  of  the 
former  upon  a  warrant  charging  him  therewith, 
constitutes  no  I>ar  to  his  conviction  thereof 
upon  an  Indictment  subsequently  returned. 

8.  The  Tenne  was  sufflciently  proved,  and 
there  was  ample  evidence  to  establish  the  guilt 
of  the  accusecL 

(Syllabus  by  the  Court) 

Error  from  superior  court  Screren  county; 
R  L.  Gamble,  Judge. 

G.  W.  M.  Williams  was  convicted  of  cheat- 
ing and  swindling,  and  be  brings  error.  Af- 
firmed. 

Brannen  ft  Moore  and  James  K.  HInea,  for 
plaintiff  in  error.  B.  T.  HawUngs,  Sol.  <3en., 
for  the  State. 

LUMPKIN,  P.  J.  An  indictment  against 
G.  W.  M.  WlUlams,  found  by  the  grand  jury 
of  Screven  county  and  transferred  for  trial 
to  the*  county  court  thereof,  charged  that  the 
accused  "did  falsely  and  fraudulently  repre- 
sent to  J.  O.  White  that  he,  the  said  Wil- 
liams, had  purchased  the  Cuyler  &  Wood- 
burn  R.  R.  for  the  sum  of  twenty-seven  thou- 
sand dollars,  and  that  he  had  raised  all  of 
the  purchase  price  except  one  hundred  dol- 
lars, and  was  then  on  his  way  to  Savannah 
to  pay  the  purchase  money.  By  these  false 
and  fraudulent  representations  the  said  G. 
W.  M.  Williams  fraudulently  Induced  the  said 
J.  0.  White  to  lend  him,  the  said  O.  W.  M. 
Williams,  the  sum  of  one  hundred  dollars, 
which  he  promised  to  pay  back  within  three 
days  from  the  date  of  the  loan.  These  rep- 
resentations, made  as  aforesaid,  were  all 
false  and  fraudulent  and  were  made  by  the 
said  Williams  for  the  purpose  of  defrauding 
the  said  White,  and  did  In  point  of  fact  de- 
fraud the  said  White,  contrary  to  the  laws 
of  said  state,  the  good  order,  peace,  and  dig- 
nity .thereof."  At  the  trial  the  state  intro- 
duced testimony  substantiating  all  the  mate- 
rial allegations  of  the  Indictment  It  dis- 
tinctly appeared  that  In  the  conversation  be- 


tween the  accused  and  White,  which  renilted 
in  the  former's  procuring  the  loan,  h«  claimed 
to  be  the  owner  of  the  railroad  in  question. 
For  Instance,  h«  used  the  expression,  "I  don't 
want  to  Incumber  my  road,"  and  other  lan- 
guage Indicating  a  purpose  on  his  part  to 
create  the  impresalon  that  the  railroad  was 
his  property.  It  waa  further  shown  by  the 
state  that  White  was  actually  defrauded  of 
1100,  and  that  Williams  did  not  repay  the 
loan  as  he  had  agreed  to  do.  Evidence  In  be- 
half of  the  accused  tended  to  Show  the  fol- 
lowing: After  Williams  had  been  arrested 
upon  a  warrant  charging  him  with  being  a 
cheat  and  swindler,  and  before  he  was  in- 
dicted, he  made  a  settlement  with  White  by 
delivering  to  him  the  promissory  note  of  K 
BL  Wood  &  <3o.  for  $100,  which  White  ac- 
cepted in  full  satisfaction  of  his  demand 
against  Williams,  and  afterwards  sold  for 
$80.  There  waa  a  rerdlct  of  guilty  In  the 
county  court  and  by  bta  petition  for  certio- 
rari Williams  alleged  error  as  fallows:  First 
That  the  county  judge  erred  in  charging  the 
Jury:  "If  you  should  find  that  the  defendant 
made  false  and  fraudulent  representations  to 
the  prosecutor  as  to  having  purchased  and 
being  the  owner  of  a  certain  railroad,  when 
In  fact  he  had  not  purchased  said  road  and 
was  not  the  owner  of  the  same,  and  that  such 
representations  were  made  to  deceive  the 
party  to  whom  the  arollcatlon  was  made, 
and  he  acted  upon  them,  whereby  he  was  de- 
frauded, yon  would  be  authorized  to  find 
him  guilty."  Second.  The  judge  erroneously 
charged  that  "a  settlement  of  the  debt  by 
White  after  the  warrant  had  been  sworn  out 
and  the  defendant  was  under  arrest  or  under 
bond,  would  be  no  bar  to  the  prosecution." 
And,  third,  that  the  verdict  was  contrary  to 
law  and  the  evidence. 

1.  The  first  charge  complained  of  waa,  la 
substance,  a  correct  statement  of  the  law. 
The  main  criticism  made  upon  it  In  the  brief 
of  counsel  for  the  plaintiff  In  error  is  that 
there  was  no  evidence  to  show  that  the  ac- 
cused claimed  to  be  the  owner  of  the  rail- 
road. This  point  Is  sufficiently  answered  by 
referring  to  the  foregoing  summary  of  the 
evidence  Introduced  In  behalf  of  the  state. 

2.  We  are  also  of  the  opinion  that  the  sec- 
ond charge  excepted  to  was  free  from  error. 
That  a  fraud  was  perpetrated  upon  White 
plainly  appeared.  As  a  result  of  this  fraud,  - 
he  was  deprived  of  the  poeseeslon  and  use  of 
his  money,  and  it  Is  apparent  from  the  evi- 
dence as  a  whole,  that  there  was  a  criminal 
Intent  on  the  part  of  Williams  not  to  return 
the  money  at  alL  That  he  was  subsequent- 
ly forced  to  make  restitution,  which,  as  win 
have  been  seen,  was  only  partial,  did  not  re- 
lieve falm  of  the  consequences  of  his  violation 
of  the  criminal  statute,  which  waa  complete 
before  his  arrest  As  well  might  it  be  said 
that  one  guilty  of  a  larceny  could  escape 
prosecution  by  returning  the  stolen  goodi 
after  being  arrested  for  Qie  offense. 

8.  As  already  stated,  the  case  for  the  state 
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wu  fnll7  made  out  It  wu  argtied  liere  fhat 
there  was  no  proof  of  venue,  but  an  examina- 
tion of  the  record  before  na  diacloaea  that 
this  point  waa  not  well  taken.  White,  aa  a 
witness  for  the  state,  after  detailing  the  con- 
Tersatlon  which  had  occurred  between  him- 
self and  Willlama  under  a  certain  oak,  and 
stating  that  he  and  WHllams  then  went  to 
the  railroad  station,  where  a  draft  for  $100 
waa  delivered  to  the  latter,  added,  "That  was 
In  the  connty  of  Screven."  The  word  "that," 
aa  here  used,  may  well  be  understood  as  re- 
f  erring,  not  only  to  what  occurred  at  the  star 
tion,  but  also  to  what  took  place  between 
Williams  and  White  under  the  oak,  there  be- 
ing but  one  transaction  under  Investigation. 
Judgment  affirmed.  All  the  Justices  concur- 
ring. 

OOS  Q*.  ISO) 

WBSTBRN  *  A.   R.   CX).  T.   BAILBY. 

{Supreme  Oonrt  of  Georgia.    July  22.  1808.) 

lUiLBOADa  —  TassFASSBBa— NiSLioairoa  —  Psoxi- 
HATa  Causs — Martik  asd  BaavANT. 

It  an  engineer,  while  nmning  a  train,  saw 
a  trespasser  upon  the  track  in  time  to  stop  be- 
fore striUng  him,  bnt  nevertheless,  "careless- 
ly, negligently,  reckleaslv,  and  wrongfully,  al- 
lowed and  permitted"  the  train  to  "mn  at  a 
reckless  and  dangerous  rate  of  speed  withont 
any  bell  or  whistle  being  sonnded,  or  without 
any  other  danger  or  alarm  signal  being  given, 
or  without  any  effort  to  stop  said  train  Ming 
made,"  and  the  trespasser  was  thus  killed,  ana 
if  his  body  was  burled  against  an  employ^  of 
the  railroad  company,  who  was  free  from  fault 
or  negligence,  and  in  his  proper  place,  perform- 
ing lus  duties  as  a  servant  of  the  company, 
and  he  waa  in  tliis  manner  injured,  ite  had  a 
cause  of  action  against  the  company. 
(Syllabns  by  the  Court) 

Brror  from  anperlor  court,  Whitfield  conn- 
ty; A.  W.  Fite,  Judge. 

Action  by  A  J.  Bailey  against  the  Western 
*  Atlantic  Railroad  Oompany.  There  was 
a,  Judgment  for  plaintiff,  and  defendant  brings 
error.    AlBrmed. 

Payne  &  Tye  and  B.  J.  &  J.  McCamy,  for 
plaintiff  in  error.  Marchbanlcs  &  Matthews 
and  B.  Z.  Hemdon,  for  defendant  In  error. 

LITTLE,  J.  It  may  be  stated  as  a  general 
rule  that  one  who  goes  upon  the  track  or 
premises  of  a  railroad  company,  except  at 
a  public  crossing  or  in  a  highway,  without 
the  invitation  or  license  of  the  company,  ex- 
press or  implied,  is  a  trespasser.  3  XUllott, 
R.  R.  I  1252.  It  may  be  also  stated  aa  a 
general  rule  that  the  company  owes  no  duty 
to  a  trespasser  upon  Its  track,  except  to  do 
bim  no  wlllfnl  or  wanton  injury.  A  tres- 
passer is  a  wrongdoer,  and  It  is  a  general 
principle  of  Jurisprudence  that  the  courts 
will  not  aid  a  wrongdoer.  The  facta  that 
the  trespasser  la  a  wrongdoer  does  not  how- 
ever. Justify  malicious,  wanton,  or  willful 
maltreatment  of  him:  and  the  failure  to  use 
reasonable  care  to  avoid  injury  to  him  after 
the  discovery  of  his  danger  may  sometimes 


bo  tuffideiit  evidence  of  wantonness  or  wHl- 
fnlness.  But  neither  negligence  nor  willful- 
ness can  ordinarily  be  shown  In  this  way 
where  an  adult  or  person  apparently  able 
to  take  care  of  himself.  Is  upon  the  track, 
because  the  railroad  employes  have  a  right 
to  assume.  In  the  absence  of  anything  to 
the  contrary,  that  he  will  get  off  the  track, 
or  take  such  other  precautions  as  may  bo 
available  to  avoid  injury  to  himself.  Id.  | 
1253,  and  authorities  cited.  If,  after  dis- 
covering the  danger  to  the  trespasser,  and 
his  inability  to  escape,  the  company  fails  to 
exercise  reasonable  care,  it  will  be  liable,  if 
the  exercise  of  such  care  would  have  pre- 
vented the  injury;  and,  although  there  is  a 
clear  distinction  between  negligence  and 
willfulness,  yet  a  reckless  and  wanton  disre- 
gard of  consequences,  evincing  a  willingness 
to  inflict  injury,  may  amount  to  willfulness, 
although  there  Is  no  direct  proof  of  actual 
intention  to  inflict  the  injury  complained  of. 
Id.  I  1257,  and  authorities  cited;  Railroad 
Go.  V.  Denson,  81  Ga.  782,  11  &  B.  1088. 
In  the  case  of  Railroad  Co.  v.  Vanghan,  08 
Ala.  200,  9  South.  468,  where  a  trespasser 
was  seen  by  the  engineer  upon  a  long  trestle 
in  time  to  have  stopped  the  train,  and  the 
latter  did  nothing  to  stop  or  slacken  the 
speed  of  the  train,  but  went  on,  speculating 
on  the  chances  of  the  trespasser's  reaching 
the  end  of  the  trestle  before  the  train  ar- 
rived there,  although  it  must  have  been  ap- 
parent that  the  trespasser  could  not  escape. 
It  was  held  tluit  the  engineer  was  guilty  of 
such  recklessness  as  amotmted  to  willful- 
ness, and  that  the  company  was  liable  for 
running  over  and  killing  such  trespasser 
while  ui>on  the  trestle,  regardless  of  his  con- 
tributory negligence.  The  presumption  that 
a  person,  apparently  of  full  age  and  capacity, 
who  is  walking  or  standing  on  the  track, 
win  leave  It  In  time  to  save  himself  from 
harm,  will  not  avail  when  the  person  who 
is  on  the  track  appean  to  be  intoxicated, 
asleep,  or  otherwise  off  his  guard,  etc 
Pierce,  R.  R.  p.  831,  and  authorities  dted. 
A  like  doctrine  is  announced  in  the  case  of 
Railroad  Co.  r.  Brlnson,  70  Ga.  207.  The 
company  is  at  liberty  to  act  on  this  presump- 
tion, and  to  continue  to  act  on  It  until  it 
discovers  that  the  person  is  not  likely  to  es- 
cape the  peril,  and  then  it  is  bound  to  exert 
Itself  to  avoid  the  calamity.  Railroad  CO. 
v^  Williams,  74  Oa.  788.  In  the  case  of 
Railroad  Co.  v.  Brlnson,  supra.  It  Is  held: 
"One  who  walks  upon  a  railroad  track,  not 
at  a  road  crossing,  is  a  trespasser  thereon; 
and  while  the  road  would  be  liable  for  a 
wanton  or  willful  wrong  of  its  agents,  act- 
ing within  the  scope  of  their  duty,  or  for 
gross  negligence  or  carelessness,  evincing 
reckless  disregard  of  the  safety  of  othen,  or 
where  they  perceive  the  danger  of  a  party 
in  time,  and  make  no  effort  to  avoid  It  still 
the  company  la  under  no  such  obligation  to 
a  trespasser  aa  to  those  who  are  properly 
and  lawfully  upon  Its  premises,"  etc.    Bee, 
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alBO,  Hallway  Go.  t.  Stewart,  71  Ga.  427; 
Railroad  Co.  y.  Meigs,  74  Qa.  857. 

According  to  these  authorities,  the  petition, 
which,  under  the  demurrer,  mast  be  taken 
as  true,  shows  that  the  railroad  company 
was  guilty  of  willful  or.  wanton  negligence 
in  allowing  the  engine  in  charge  of  Its  serr- 
ants  to  collide  with  or  run  against  the  un- 
known man;  and,  thus  being  negligent,  this 
act  on  its  part  must  be  held  the  proximate 
and  sufDclent  cause  of  the  injury  which  the 
plaintiff  sustained  by  reason  of  the  body  of 
the  unknown  man  being  hurled,  per  force 
of  the  blow  inflicted  by  the  engine,  against 
him.  The  negligence  of  the  defendant  put 
in  motion  the  destructive  agency,  and  the 
injury  sustained  by  the  plaintiff  was  direct- 
ly attributable  thereto;  and  there  was  no 
intervention  of  a  new  force  or  power  of  it- 
self su^cient  to  stand  as  the  cause  of  the 
mischief,  there  was  no  new  and  independent 
force,  acting  in  and  of  itself,  causing  the 
injury,  and  superseding  the  original  wrong, 
so  as  to  make  it  remote  in  the  chain  of 
causation;  there  was  no  interposition  of  a 
separate  independent  agency,  over  which  the 
defendant  neither  had  nor  exercised  control 
Perry  v.  Railroad  Co.,  66  Ga.  746;  Car  Co. 
T.  Laack,  143  ni.  212,  32  N.  E.  285.  In  the 
case  of  Railroad  Co.  v.  Chapman,  2  Sonth. 
738,  where  a  plaintiff,  while  walking  along 
the  track  of  a  defendant's  road,  observed 
an  approaching  train,  and  stepped  down  on 
the  embankment  Just  before  the  train  came 
along,  and  as  the  train  came  opposite  to 
where  plaintiff  was  standing  a  cow  came 
up  on  the  other  side  of  the  embankment, 
was  thrown  from  the  track  by  the  engine, 
"bounced  down"  and  struck  the  plaintiff, 
Injuring  her,  it  was  held  that,  if  the  animal 
was  thrown  from  the  track  by  the  negli- 
gence of  those  in  charge  of  the  train,  the 
injury  could  not  be  regarded  as  a  purely  ac-' 
cldental  occurrence,  for  which  no  action  lies, 
but  must  be  deemed  to  have  been  proximate- 
ly caused  by  the  negligence.  In  the  opinion 
the  court  said:  "When  the  cow  was  thrown 
by  the  engine.  It  stmck  the  ground,  bounced, 
and  fell  against  plaintiff.  The  bounce  and 
fail  of  the  cow  was  the  immediate  cause,  but 
(t  was  merely  incidental,  and  was  not  an 
Independent  agency  which  had  no  connection 
with  the  act  of  the  defendant.  The  direct 
cause  was  put  in  operation  by  the  force  of 
the  engine,  which  continued  until  the  In- 
Jury;  and  Injuries  directly  produced  by  in- 
strumentalities thus  pnt  in  operation  and 
continued  are  proximate  consequences  of  the 
primary  act,  though  they  may  not  have  been 
contemplated  or  foreseen.  The  relation  of 
cause  and  effect  between  the  primary  cause 
and  the  injury  is  established  by  the  connec- 
tion and  succession  of  the  Intervening  cir- 
cumstances,"—citing  Railroad  Co.  v.  Lock- 
hart,  79  Ala.  315;  Railroad  Co.  v.  Arnold 
(Ala.)  2  South.  337.  The  same  principle  was 
recogniised  and  applied  In  the  case  of  Ak- 
ridge  V.  Railroad  Co.,  90  Ga.  232,  16  S.  E. 


81,  where  the  plaintiff  wax  held  entitied  to 
recover  for  injuries  sustained  by  him  from 
being  vlolentiy  thrown  against  a  tree  by  a 
horse  which  the  railroad  had  negligently 
frightened.  The  court  committed  no  error 
In  overruling  the  demurrer  to  the  petition, 
and  the  judgment  must  be  affirmed. 


ao6  Ga.  8S) 
McMICHABL  T,  STATH. 
(Supreme  Court  of  Georgia.     Oct.  13,   1898.) 
Criminal  Law— AppsAb— Rbyisw. 

The  evidence  fully  warranted  the  verdict, 
the  portions  of  the  Judge's  charge  complained 
of  were  not  objectionable  for  any  reasons  as- 
signed, and  there  was  no  error  in  overmling 
the  motion  for  a  new  trial. 
(Syllaboa  fay  the  Court) 

B^ror  from  superior  court,  Sumter  connty; 
Z.  A.  Llttiejohn,  Judge. 

Jim  McMichael  was  convicted  of  crime, 
and  brings  error.     Affirmed. 

Jack  Chllders  and  Blalock  ft  Cobb,  for 
plaintiff  In  error.  F.  A.  Hooper,  SoL  Gen., 
by  James  Taylor,  for  the  State. 

PER  CURIAM.     Judgment  afOrmed. 


(los  Ga.  rat 
GOUIiD  T.  BANK  OF  STATBSBOKO. 
(Supreme  Court  of  Georgia.    July  19,  1888.) 

POBCBASB-MONET  ATTACBMBMT. 

Under  section  4539  of  the  Civil  Code,  any 
creditor  holding  and  owning  a  promissory  note 
given  for  the  purclinse  of  personal  property 
may,  thouKh  not  the  original  payee  of  the  note, 
and  though  he  acquired  title  thereto  by  delivery 
only,  sue  out  and  maintain  a  purchase-money 
attachment  against  the  maker,  if  the  latter  U 
in  possession  of  the  property  for  the  purchase 
of  which  the  note  was  given. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Bullodi  connty; 
R.  L.  Gamble,  Judge. 

Action  by  the  Bank  of  Statealmro  against 
Catherine  Gould.  Judgment  for  plaintiff. 
Defendant  brings  error.     Affirmed. 

Cason  &  Everltt,  for  plaintiff  In  error. 
Groover  ft  Johnson,  for  defendant  in  error. 

LITTLE,  J,  The  only  question  made  by 
the  record  In  this  case  Is  whether  the  bolder 
of  a  note  given  for  the  purchase  price  of  iwr- 
sonal  property,  other  than  the  payee,  has  a 
right  to  the  process  of  attachment  against 
the  property.  No  restriction  seems  to  be 
made  in  the  Code  which  gives  the  remedy  by 
attachment  to  recover  the  purchase  money. 
Civ.  Code,  S  8549.  All  that  seems  to  be  re- 
quired Is  that  the  relation  of  debtor  and  cred- 
itor shall  exist,  that  the  debt  is  created  by 
the  purchase  of  property,  that  the  debt  shall 
be  due,  and  that  the  debtor  Is  In  possession 
of  the  property,  or  some  part  of  It  These 
facts  concurring,  the  right  to  attach  the  prop- 
erty purchased,  by  the  plain  words  of  the 
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statute,  seems  to  exist.  We  know  of  no  law 
which  restricts  this  remedy  to  an  original 
payee,  and  no  good  reason  why  It  should  be 
so.  The  right  to  collect  a  note  given  for  pur- 
chase money  by  attachment  of  the  purchased 
property  Is  not  afforded  to  protect  the  payee 
alone,  hut  to  protect  the  collection  of  the  pur- 
chase price  as  well;  and  It  can  make  no  dif- 
ference to  the  maker  who  holds  the  note,  nor 
who  has  the  process  Issued.  Such  process 
wonld  be  Just  as  effectual  when  Issued  In 
one  name  as  In  another;  the  property  Is  sim- 
ply liable  by  attachment  for  Its  purchase 
price  under  the  terms  and  conditions  of  the 
Code  on  this  subject. 

CJounsel  for  plaintiff  in  error  cites  ns  to  the 
case  of  Hunt  v.  Harbor,  80  Ga.  746,  6  S.  B. 
596,  as  authority  for  the  position  which  he 
takes  that,  when  a  promissory  note  for  the 
purchase  money  of  property  Is  transferred 
without  Indorsement,  the  purchase  money  Is 
paid.  There  are  a  number  of  cases  In  our 
Reports  besides  the  one  cited  which  seem  to 
rule  this  principle,  to  which  we  will  call  at- 
tention In  their  order.  It  may  be  here  said 
that  all  of  the  cases  so  ruling,  so  far  as  we 
have  examined  them,  except  one,  which  win 
hereafter  be  noticed,  refer  to  promissory 
notes  given  for  the  purchase  money  of  land, 
where  the  title  was  reserved  In  the  vendor; 
and  we  can  well  see  bow,  when  the  question 
turns  upon  the  consideration  of  title,  or  the 
equity  of  the  vendee,  where  the  title  was  re- 
served in  his  vendor  to  secure  payment  of  the 
notes,  no  Hen  may  be  declared  to  exist  in 
favor  of  one  who  becomes  the  owner  of  the 
notes,  and  who  Is  yet  a  stranger  to  the  title. 
The  liens  referred  to  have  been  created  by 
statute,  and  all  of  the  adjudicated  cases  to 
which  we  shall  presently  refer  are  based  on 
the  statute,  and  the  rulings  made  are  inter- 
pretations of  the  statute,  when  applied  to 
particular  facts.  Briefly  summarized,  the 
statute  gives  a  first  lien  to  the  Judgment  ren- 
dered for  the  purchase  money  of  land  where 
the  vendor  has  reserved  title,  and  afterwards 
flies  and  records  a  deed  to  the  vendee  for  the 
purposes  of  sale.  Code  18S2,  i  3654;  Civ. 
Code,  i  2788.  To  secure  such  lien,  the  ven- 
dor, or,  it  dead,  his  representative,  must  put 
the  title  in  the  vendee  for  the  purpose  of  en- 
forcing the  lien.  Other  than  this,  no  lien  for 
purchase  money  exists  by  operation  of  law. 
We  have  said  this  much  in  order  that,  when 
the  cases  adjudicating  the  status  of  notes 
given  for  the  purchase  money  of  land  are  ex- 
amined, it  may  be  understood  that  the  rul- 
ings are  made  to  establish  when  such  pur- 
chase-money notes  are  entitled  to  the  lien, 
and  that  they  have  not  been  made  with  a 
view  of  determining  what  are  purchase-money 
notes. 

The  first  of  our  adjudicated  cases  which 
bears  on  the  subject  is  that  of  Tompkins  v. 
Williams,  19  Oa.  569.  There,  Williams,  an 
owner  of  land,  sold  the  same  to  Dobson,  re- 
ceived notes  of  the  latter  for  the  purchase 
money,  and  made  Dobson  a  bond  for  title. 


Dobson  sold  the  land  to  Tompkins,  who  paid 
the  purchase  money  to  Dobson,  and  took  a 
bond  for  title  from  him,  and  an  assignment 
of  the  bond  from  Williams  to  Dobson.  Wil- 
liams afterwards  transferred  the  notes  of 
Dobson,  without  indorsement,  to  Porter,  and 
subsequently  sued  Tompkins  for  the  land. 
The  question  was,  could  Williams  maintain 
his  action?  This  court  held  he  could  not, 
saying,  through  Lumpkin,  J.:  "He  only  held 
the  legal  title  to  secure  the  notes,  and  he  had 
parted  with  the  notes  for  value  and  upon 
terms  which  exonerated  blm  from  all  re- 
sponsibility." The  court  then  held  that  Wil- 
liams could  not  maintain  the  action,  but  inti- 
mated that  Porter  could  compel  Williams  to 
convey  title  to  him  (Porter)  in  order  that  he 
might  do  80.  The  case  of  McGregor  v. 
Hatthls,  32  Ga.  417,  rules  the  same  principle^ 
on  the  authority  of  Tompkins  v.  Williams. 

In  the  case  of  Neal  v.  Mnrphy,  60  Ga.  388, 
a  vendor  of  land  received  a  part  of  the  pur- 
chase money,  and  a  negotiable  note  for  the 
balance,  and  transferred  the  note  for  value 
and  without  indorsement  The  holder,  who 
sued  the  note  to  Judgment,  and  levied  on  th& 
land,  was  met  by  the  claim  of  a  purchaser 
from  the  vendee.  This  court  held  that  the 
question  whether  the  land  is  subject  or  not, 
without  a  deed  having  been  made  by  the 
first  vendor,  and  delivered  or  filed  under  the 
Code,  depends  on  whether  or  not  the  defend- 
ant's title  passed  to  the  claimant,  before  the 
Judgment  was  rendered,  and  that,  on  the 
transfer  of  the  note  without  indorsement,  the 
vendee's-equlty  in  the  land  became  complete 
as  against  his  vendor;  citing  19  Ga.  5C9,  and 
82  Ga.  417,  supra. 

The  next  case  is  that  of  Carhart  v.  Riviere, 
78  Ga.  173,  1  S.  B.  222.  The  same  principle, 
under  a  similar  state  of  facts,  was'  ruled  as 
in  the  case  of  Neal  v.  Murphy,  supra.  In 
delivering  the  opinion  of  the  court  in  that 
case,  Blandford,  J.,  says:  "When  the  pur- 
chase-money notes  have  been  sold  by  the 
vendor  to  another  without  guaranty  or  con- 
veyance of  the  land  to  the  purchaser  by  the 
vendor,  the  equity  of  the  defendant  is  com- 
plete; that  is,  it  is  his  land,  and  the  pur- 
chaser of  the  notes  is  nothing  more  than  an 
ordinary  creditor,  and  the  notes  lose  their 
character  of  purchase  money,  so  as  to  be  en- 
titled to  prepayment,  under  section  3586  of 
the  Code  of  1882. 

The  next  case  is  that  of  Hunt  v.  Harbor, 
supra.  There  Williams  made  a  promissory 
note  to  Mays  for  the  purchase  price  of  land. 
Mays  executed  his  bond  for  title  to  Williams, 
etipniattng  to  make  title  on  payment  of  the 
purchase  money.  This  note  was  transferred 
by  Mays  to  Harbor,  without  any  Indorse- 
ment or  guaranty.  Subsequently  Harbor 
sued  out  an  attachment  against  Williams  for 
balance  due  on  the  note,  and.  In  his  petition, 
prayed  Judgment  against  the  land.  Before 
this  Judgment  was  obtoined,  a  prior  Judg- 
ment bad  been  rendered  against  WllUiuns 
In  favor  of  Hunt     When  the  land  was  sold 
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under  the  Judgment  for  purchase  money. 
Hunt  dalmed  the  proceeds;  and  the  question 
decided  In  that  case  was  whether,  under 
these  facts,  Harbor  was  entitled  to  be  paid 
lo  preference  to  Hunt,  because  Harbor's 
Judgment  was  for  the  purchase  money.  la 
delivering  the  opinion  in  that  case,  Simmons, 
J.,  said:  "When  Mays  transferred  this  note 
without  Indorsement  or  without  guarantying 
the  payment  of  It,  the  purchase  money  due 
Mays  for  the  land  was  paid.  He  no  longer, 
as  vendor  of  the  land,  bad  any  claim  of  pri- 
ority upon  the  land  for  the  purchase  money. 
Transferring  the  note  to  Harbor  without  in- 
dorsement or  guaranty  did  not  traiisfer  the 
priority  given  him  as  vendor  by  our  Code 
(section  8580)  tor  the  purchase  money. 
When,  therefore.  Harbor  sued  the  note,  so 
transferred,  to  Judgment,  he  only  got  an  or- 
dinary Judgment,  which  only  bound  this  land 
from  Its  date,  sithough  the  Judgment  itself 
declared  it  to  be  a  first  lien  on  the  land;  cit- 
ing 78  Oa.  173,  1  S.  B.  222,  supra.  It 
will  be  noted  in  that  case  that  the  question 
of  the  lien  acquired  by  the  levy  of  the  attach- 
ment under  the  provisions  of  section  4699  of 
the  Olvll  Code  was  not  involved,  but  simply 
the  question  as  to  whether  the  lien  allowed 
by  section  2788  to  vendors  of  land,  where 
titles  have  not  been  made,  but  bond  for  titles 
given,  would  inure  in  favor  of  the  trans- 
feree of  a  note  given  for  the  purchase  money 
of  the  land;  such  transferee  taking  the  note 
without  Indorsement  or  guaranty  of  payr 
ment  by  the  payee,  and  without  any  convey- 
ance of  title  to  the  land  to  him.  It  i^pears 
that  in  August,  1888,  Harbor  sued  out  an 
attachment  against  WllUams  for  the  balance 
due  on  the  note;  while  It  appears  that  the 
Judgment  in  favor  of  Hunt  a^nst  Williams 
was  obtained  In  1874,  and  icept  alive  by  prop- 
er entries.  It  Is  therefore  apparent  that  the 
lien  contemplated  by  section  4S89,  which  Is 
allowed  to  attach  only  from  the  date  of  the 
levy  of  the  attachment,  was  not  involved; 
nor  were  Harbor's  rights  under  that  section 
passed  upon,  for.  Hunt's  Judgment  having 
been  rendered  long  before  the  levy  of  the 
attachment,  the  lien  thereof  would  necessa- 
rily take  precedence  over  the  lien  acquired 
under  that  section. 

The  next  and  the  only  case  in  which  per- 
sonal property  was  involved  Is  that  of  Far- 
rar  v.  Brackett,  86  Ga.  463,  12  S.  B.  686, 
which  was  a  case  where  title  to  the  property 
was  reserved  In  the  vendor  to  secure  the 
purchase  money.  The  court.  In  substance, 
ruled  in  that  case,  that  the  transfer  (without 
recourse)  of  notes  given  for  part  of  the  price 
of  a  mill  did  not  place  the  title  tn  the  mill 
in  the  person  taking  the  notes,  because,  when 
the  iierson  transferring  them  received  the 
money  thereon,  he  was  paid,  and  the  title  to 
the  mill  passed  tato  the  maker  of  the  notes, 
of  whom  the  purchaser  of  them  was  but  an 
ordinary  creditor;  and  the  principle  ruled  in 
this  case  is  exactly  the  same  as  In  cases 
where  the  vendor  reserved  title  to  the  land, 


and  snbaeqnently  transferred  the  pnrcbaar- 
money  notes,  without  Uabilltr  on  bis  part 
tor  their  payment. 

None  of  these  cases  deal  dlrecdy  wlfb  the 
right  of  attachment,  nor  with  the  U&n  wblcb 
Is  acquired  thereby.  The  principle  ruled  in 
each  Is  dearly  distinguishable  from  the  prin- 
ciple involved  In  the  case  at  bar.  In  each  of 
said  cases  the  question  which  arose  was  that 
of  the  existence  of  title  to  the  property,  or 
of  a  lien  superior  to  the  lien  for  the  purchase 
money.  The  lien  for  purchase  money  allow- 
ed by  the  Code  is  quite  difTerent  and  of 
much  higher  dignity  than  that  to  be  acquir- 
ed by  the  levy  of  an  attachment  under  the 
section  of  the  Code  with  which  we  are  now 
dealing.'  In  the  one  case  the  lien  is  slven 
In  order  that  a  i>erson  selling  property  may 
receive  from  the  purchaser  the  portdiase 
price  thereof  before  other  creditors  will  be 
allowed  to  appropriate  such  property  to  the 
payment  of  debts  due  them  by  the  purchas- 
er. In  the  other  case  the  lien  Is  a  concomi- 
tant of  the  remedy.  It  does  not  attach  until 
the  remedy  itself  has  been  pnt  In  process  of 
enforcement,  and  has  no  retroactive  force, 
and  the  remedy  is  allowed  when  the  debt  is 
tor  purchase  money,  etc.  Manifestly,  when 
a  contract  for  the  purchase  and  sale  oC  land 
is  made,  and  a  bond  for  title  given  to  the 
vendee,  the  vendor  holds  the  tifle,  unless 
more  be  stipulated  as  security  for  the  pay- 
ment of  the  balance  of  the  purchase  money 
due  to  him.  Whenever  the  vendor  la  paid 
that  balance,  without  himself  IncnrrlnK  any 
liability,  or  guarantying  the  ccdlecting  of  the 
notes,  or  putting  title  to  the  land  in  the  trans- 
feree for  the  purpose  of  msking  the  land 
subject,  he  has  been  paid  In  full  for  his 
land,  and  no  lien  arises  by  contract  nor  by 
operation  of  law  on  the  land  originally  aold. 
In  favor  of  the  transferee;  and  inasmadi  as 
the  vendee  Is  entitled  to  the  property  unin- 
cumbered when  the  purchase  money  la  paid. 
according  to  his  contract,  his  equity  Is  made 
perfect  whenever  the  vendor  recelvea  the 
amount  of  the  purchaae  money  under  the  clr^ 
cnmstances  enumerated.  The  transferee  of 
the  notes  does  not  stipulate  tor  any  Uen,  nor 
does  he  purchase  one,  and  the  law  glvea  Itim 
none  merely  because  of  the  fact  that  the 
notes  which  he  bought  and  holds  were  Kiven 
as  part  of  the  purchase  price  of  land,  such 
notes  having  Inherently  and  of  themaelrea 
no  lien.  Therefore,  snch  transferee  becomes 
a  simple  creditor  of  the  original  vendee. 
This  condition  of  the  transferee  Is  In  no  way 
dependent  on  the  question  whether  the  notes 
were  In  fact  given  for  a  part  of  the  purchase 
money,  and  because  the  transferee  under 
such  circumstances  obtains  no  Uen  affords 
no  reason  why  the  character  of  the  note  la 
changed.  It  Is  still  a  note  for  the  purchase 
money  of  land,  but  one  to  which  no  superior 
lien  Is  given  by  law. 

In  the  case  at  bar  there  arises  no  questioD 
of  Uen  or  title.  There  is  no  contest  between 
creditors.    The  single  question  is:    Has  the 
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hold^  of  a  promlBBory  note  given  for  the 
purchase  money  of  personal  property  the 
right  to  bare  the  property  for  which  the 
note  was  given,  while  In  the  bands  of  the 
maker  of  the  note,  seized  nnder  process  of  at- 
tachment? We  think  so.  There  Is  nothing 
In  any  of  the  foregoing  cases  which  changes 
the  character  of  the  note  as  pnrdiase-money 
notes;  indeed,  snch  character  cannot  be 
changed,  because  it  exists  as  a  fact;  and  the 
true  meaning  of  the  rulings  made  are  that, 
by  the  act  of  a  transfer  of  a  debt  which  car- 
ries no  liability  on  the  part  of  the  vendor  of 
land  to  see  the  notes  paid,  the  statutory  lien 
on  the  property  for  which  they  were  given 
la  lost,  because  the  vendor  has  been  paid  tor 
the  property.  AH  the  questions  which  were 
raised  and  decided  In  the  foregoing  cases  de- 
Itended  either  upon  the  Uens  of  judgments 
or  the  equity  of  the  vendee  nnder  his  con- 
tract The  statute  declares  that  process  of 
attachment  may  issue  in  behalf  of  any  cred- 
itor whose  debt  is  created  by  the  purchase 
of  property,  ui>on  snch  debt  becoming  due, 
when  the  debtor  who  created  snch  debt  Is  In 
possession  of  some  of  the  property  for  the 
purchase  of  which  the  debt  was  created. 
There  Is  no  question  here  but  that  the  plain- 
tiff in  error  is  Indebted  to  the  defendant  in 
error.  The  relation  of  debtor  and  creditor 
therefore  exists.  No  question  la  made  that 
■och  debt  is  due,  and  none  suggested  that 
the  debtor  is  not  in  possession  of  the  prop- 
erty for  which  the  note  was  given.  It  seems 
to  na  that  this  complies  with  the  statute,  and 
altfaongh  the  note  has  been  transferred  by 
the  original  payee,  without  Indorsement  to 
the  present  bolder.  Its  character  as  a  pnr- 
cliase^noney  debt  is  not  changed.  The  con- 
sideration of  this  note  was  the  purchase  of 
the  property  now  sought  to  be  attached,  and, 
whether  transferred  or  not  transferred,  that 
tut  must  contlnne  to  exist  As  it  does  ex- 
ist and  other  conditions  required  by  the  stat- 
ute being  present  the  process  of  attachment 
may  issue  in  behalf  of  the  present  holder  of 
the  note  against  the  property  for  the  pur^ 
chase  of  which  the  debt  was  created.  Judg- 
ment affirmed. 

a06  Oa.  an 
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BRAND. 
(Snpreme  Oonrt  of  Georgia.    Jaly  26,  1898.) 

PAaTXBBiaiP  —  Plbadiso  —  Warbhocssksh  — 
CBABOU— ISSUHAICOS — ESTOPPEI/— Tbndbb. 

1.  When  the  petition  in  an  action  aaainst  a 
partnership  contains  an  allegation  that  the  same 
!a  oomposM  of  certain  named  persons,  and 
there  is  no  plea  of  "no  partnersnjp,"  but  on 
the  contrary,  all  of  these  persons  unite  In  an 
answer  admitting  the  troth  of  soch  allegation, 
a  verdict  In  the  plaintiff's  favor  binds  the  part- 
nership and  all  the  alleged  members  Ihereof 
who  were  served, 

2.  A  contract  t>etween  a  warebonse  firm  and 
a  enstomer,  by  the  terms  of  which  it  In  con- 
■idenitloB  of  specified  snms  per  bale  per  month, 
agreed  to  handle  and  store  his  cotton,  and  keep 
the  same  insured  In  his  own  name,  is  not  com- 
piled with  merely  by  keeping  all  the  cotton  in 


the  firm's  warehoase,  Including  that  of  this 
customer,  insnred  generally,  under  policies 
taken  ont  in  the  name  of  the  partnership;  and 
in  snch  case  this  enstomer  is  entitled,  upon  a 
settlement  with  the  partnership  for  the  pro- 
ceeds of  ills  cotton  Bold  by  it  to  have  a  dedac- 
tion  from  these  gross  charges  for  handling, 
storage,  and  insnmnce,  in  an  amount  equiva- 
lent to  what  the  insurance  for  which  he  stipu- 
lated would  have  cost  at  current  rates. 

8.  When  snch  enstomer  received  from  the 
firm  what  pnnorted  to  be  the  net  proceeds  of 
bis  ootton,  he  oeing  at  the  time  in  ignorance  of 
the  fact  that  It  had  violated  its  contract  to  keep 
the  same  Insured  In  his  own  name,  be  was  not 
estopped  from  bringing  his  action  for  the  value 
of  such  insurance;  nor  was  it  incnmt>ent  upon 
him  to  tender  back  the  money  he  had  actually 
received,  he  being,  in  any  event  entitled  to 
keep  the  same. 

4.  It  appears  from  the  record  that  the  re> 
quests  to  charge  were,  so  far  as  legal  and  per- 
unent  covereo  by  the  general  charge  given  to 
the-  jurr;  the  charges  complained  of  were  sub- 
stantially correct  and  adapted  to  the  testimo- 
ny; the  evidence  warranted  the  verdict;  and 
there  was  no  error  in  denying  a  new  trial 

(Syllabus  by  the  Court) 

Error  from  superior  court  Clarke  county: 
N.  L.  Hutcbins,  Judge. 

Action  by  B.  M.  Brand  against  the  Hen- 
derson Warehouse  Company  and  others. 
There  was  a  Judgment  for  plaintiff,  and  de- 
fendants bring  error.    Affirmed. 

John  J.  Strickland,  for  plaintiffs  In  error. 
B.  T.  Brown  and  O.  H.  Brand,  for  defendant 
in  error. 


LITTLB,  J.  The  defendant  ia  error 
brought  suit  In  the  court  below  against  0. 
B.  Grlffeth,  B.  B.  Hodgs<ui,  A.  EL  Hodgson, 
and  J.  M.  Hodgson,  whom  he  alleged  to  be 
partners,  using  the  firm  name  of  the  Hen- 
derson Warehouse  Company,  and  that  they 
were  indebted  to  him  in  the  sum  of  $722.75 
on  an  open  account  a  bill  of  particulars 
showing  the  Items  being  attached  to  the  pe- 
tition. It  was  further  alleged  that  hi  Sep- 
tember, 1888,  the  plaintiff  entered  Into  a  con- 
tract with  defendants  to  take  charge  and 
■tore,  for  the  plaintiff,  certain  cotton  in  their 
warehouse  in  the  city  of  Athens,  for  which 
the  defendants  were  to  receive  60  cents  per 
bale  for  each  bale  of  said  cotton  for  the 
first  month,  and  25  cents  per  bale  for  each 
bale  of  cotton  for  each  succeeding  month, 
and  that  said  charges  when  paid  were  to  be 
In  full  for  storing,  handling,  and  insuring 
the  cotton.  The  petition  further  alleged  that 
the  plaintiff  expressly  contracted  and  agreed 
with  the  defendants  that  they  would  Insure 
petitioner's  individual  cotton  in  his  own 
name,  to  be  identified  in  the  policy  of  in- 
surance by  his  own  individual  mark  on  said 
cotton,  which  was  g,  and  for  Ills  own  use. 
It  U  alleged  that  the  defendants  did  not  so 
insure  his  cotton,  and  did  not  take  ont  the 
policy  of  insurance  in  bis  own  name.  Identi- 
fying and  descrlbhig  said  cotton  as  it  was 
marked;  that  he  had  stored  at  defendants' 
warehouse  841  bales  of  cotton,  identified  and 
marked  with  his  individual  mark,  for  20 
montlia,  under  said  contract;   that  the  cost 
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and  reasonable  charge  for  insurance  alone 
on  said  cotton  was  10  cents  per  montb  per 
bale,  making  the  entire  cost  on  S41  bales 
for  20  months  aggregate  $682.  It  was  fur- 
ther alleged  that,  some  two  months  prior  to 
filing  the  petition,  the  plaintiff  sold  bis  cot- 
ton BO  stored,  and  had  a  settlement  with  the 
defendants  for  storage.  Insurance,  etc.,  and 
paid  to  defendants  for  Insurance  on  341  bales 
of  cotton  for  20  months,  with  the  under- 
standing at  the  time  be  so  paid  the  same 
that  the  defendants  had  performed  their  part 
of  the  contract  In  reference  to  Insuring  the 
cotton,  and  had  Insured  the  same  In  his  own 
name,  Identified  by  bis  mark;  but  that  since 
said  payment  he  has  ascertained  that  the 
defendants  did  not  so  Insure  bis  cotton,  but 
they,  nevertheless,  demanded  and  collected 
of  him,  in  the  settlement,  full  charges  ac- 
cording to  their  contract,  which  Included  the 
stipulation  as  to  insurance;  that  the  defend- 
ants had  no  right  to  charge  and  receive  from 
him  anything  for  Insurance;  and  he  Insti- 
tutes the  action  to  recover  the  value  of  the 
Insurance  on  341  bales  of  cotton,  aggregat- 
ing $682,  which  he  had  paid  to  the  defend- 
ants. By  the  petition,  plaintiff  also  seeks 
to  recover  the  value  of  cotton  samples,  which 
he  alleged  to  be  of  the  weight  of  500  pounds, 
and  of  the  value  of  $35,  which  the  defend- 
ants had  agreed  to  keep  for  him.  He  also 
Includes  In  the  suit  the  value  of  a  basket, 
50  cents,  and  also  an  item  of  $4.75  for  an 
overcharge  on  one  bale  of  cotton  which  had 
been  lost  by  the  defendants.  The  defend- 
ants answered  the  petition,  and,  after  admit- 
ting the  formal  parts,  and  denying  certain 
material  allegations,  set  np  as  their  defense 
the  following  facts:  Under  their  contract, 
they  were  to  have  80  cents  per  bale  on  120 
bales  of  cotton  for  each  month  the  same  re- 
mained In  their  warehouse;  that  they  agreed, 
for  the  price  mentioned,  to  Insure  petitioner's 
cotton  and  keep  the  same  Insured;  and  that 
they  did  Insure  it  and  keep  the  same  In- 
sured In  the  manner  usually  followed  by 
warehousemen,  and  complied  fully  with  their 
contract  In  relation  to  insurance.  They  aver 
that  while  it  Is  true  the  341  bales  of  cotton 
marked,  as  alleged  in  the  petition,  were 
Bent  to  their  warehouse,  it  Is  not  true  that 
ell  were  there  under  the  contract  mentioned; 
that  120  bales  were  there  at  30  cents  per 
month;  and  that  97  of  these  were  there  20 
months,  and  21  bales  for  17  months.  They 
aver  as  true  that,  In  the  summer  of  1895, 
plaintiff  sold  his  cotton,  and  paid  defend- 
ants for  Insurance  on  341  bales  for  the  actual 
time  the  cotton  was  In  the  warehouse.  They 
deny  that  the  Insurance  was  10  cents  per 
month.  They  aver  that,  at  the  time  of  the 
settlement,  they  had  performed  their  part 
of  the  contract,  and  presumed  the  plaintiff 
knew  it  They  deny  that  at  the  time  of  the 
settlement  the  plaintiff  made  any  claim  as 
to  the  want  of  insurance.  They  admit  the 
loss  of  one  bale  of  cotton,  and  aver  that  they 
made  It  good  at  the  time  of  the  settlement. 


They  deny  liability  to  pay  for  tbe  nmple 
cotton  or  basket,  and  aver  that,  at  the  time 
of  the  settlement,  all  matters  between  them. 
Including  insurance  and  every  other  cUlm 
growing  out  of  the  contract,  was  fully  and 
completely  settled,  and  that  all  facts  con- 
cerning the  same  were  known  to  Ix>tb  par- 
ties. The  defendants  aver  that  the  plain- 
tiff Is  Indebted  to  them  in  the  sum  of  $263 
under  a  mistake  in  the  settlement  in  relation 
to  the  storage  charges,  for  which  they  pra^ 
Judgment  The  plaintiff  amended  tala  peti- 
tion, allegbig  that  It  was  a  part  of  the  con- 
tract that  be  was  to  pay  storage  tor  six 
months,  whether  cotton  remained  that  long 
or  not,  and  It  was  also  a  part  of  the  con- 
tract that  the  defendant  should  insure  his 
cotton  in  some  solvent  Insurance  company, 
in  his  individual  name,  and  for  the  fall  value 
of  the  cotton.  The  evidence  Introduced  on 
the  trial  of  the  case  was  conflicting.  That 
Introduced  on  the  part  of  the  plaintiff  tend- 
ed to  support  the  allegations  of  tbe  petition. 
Tbe  Jury  returned  a  verdict  in  favor  of  tbe 
plaintiff  for  $206.20,  besides  Interest  The 
defendants  made  a  motion  for  a  new  trial, 
on  the  grounds  that  the  verdict  waa  without 
evidence  to  support  it,  and  contrary  to  law, 
and  also  on  the  further  grounds  that  tbe 
court  erred  In  giving  to  the  Jury  certain  In- 
structions, and  in  refusing  to  charge  as  re- 
quested. 

1.  It  Is  complained  that  the  Jury  found  a 
verdict  against  C.  B.  Griffeth,  one  of  the  de- 
fendants, when  the  evidence  shows  that  C. 
B.  Griffeth  had  gone  out  of  the  firm  before 
any  but  a  few  bales  of  plalntifTs  cotton  waa 
received.  It  may  be  noted  In  this  connection 
that  the  plaintiff  filed  bis  petition  against 
several  persons  as  constituting  a  flrm,  one  of 
these  persons  being  O.  B.  Griffeth.  Tbe  al- 
legations were  that  this  flrm,  so  composed, 
was  indebted  to  the  plaintiff  in  tbe  manner 
set  out,  and  the  details  of  the  plaintiff's  claim 
were  fully  given.  Process  was  prayed 
against  the  defendants,  and  personal  service 
was  had  upon  the  defendant  Griffeth.  All 
of  the  defendants,  including  GrifTeth,  an- 
swered to  the  merits  of  the  case;  and  there 
was  no  plea  on  tbe  part  of  the  defendant 
Griffeth  of  "no  partnership,"  and  no  aver- 
ment that  he  Individually  was  not  liable. 
On  the  contrary,  the  allegations  of  the  peti- 
tion that  the  partnership  existed,  and  that 
Griffeth  was  a  member  thereof,  were  ex- 
pressly admitted  to  be  true  In  the  answer 
filed  by  tbe  defendants;  and  Griffeth  Joined 
with  ^e  other  defendants  In  denying  the 
contract  set  up  by  tbe  plaintiff,  and  averring 
another  contract  as  existing  between  tbe  par- 
ties, and  Joined  with  the  other  defendants  in 
pleading  to  tbe  action  on  its  merits.  Under 
the  provisions  of  Civ.  Code,  {  2637.  It  Is  not 
necessary,  where  partners  are  sued  In  their 
flrm  name,  that  the  partnership  should  be 
proved,  unless  denied  on  oath  by  a  plea  in 
abatement.  The  evidence  for  the  plaintiff 
teuded  to  show  that  the  contract  set  up  by 
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tbe  plaintiff  was  made  wltb  the  wareboiue 
flrm  when  the  defendant  GrUIeth  was  a  mem- 
ber of  that  firm;  and  If  there  was  any  rea- 
son why  he,  as  a  member  of  said  firm,  was 
not  liable  with  the  other  members,  that  fact 
should  hare  been  set  up  by  a  plea,  and  sup- 
ported by  evidence.  In  the  absence  of  such, 
It  Is  too  late,  after  verdict,  for  him  to  com- 
plain, and  the  verdict  cannot  be  set  aside  on 
this  ground. 

2.  The  court  was  requested  to  charge  the 
Jury,  in  relation  to  the  insurance  of  the  plain- 
tiff's cotton,  that  if  the  jury  believed  from 
the  evidence  that  the  cotton  while  io  the 
warehouse  was  fully  covered  by  Insurance  in 
some  solvent  company  doing  business  in 
Athens,  and  that  in  case  of  fire  plaintiff 
w^ould  have  been  fully  protected  from  loss, 
this  would  be  a  compliance  with  the  contract 
as  to  Insurance,  and  the  plaintiff  could  not 
recover,  whether  the  Insurance  policies  were 
In  his  name  or  in  the  name  of  the  defend- 
ants; that  If  the  cotton  was  Insured  in  tbe 
defendants'  name,  and  a  fire  had  occurred, 
plaintiff  could  have  protected  himself,  either 
by  having  the  Insurance  policies  transferred 
to  him,  or  by  suing  the  defendants  and  gar- 
nishing the  company,  or  by  allowing  the  de- 
fendants to  have  collected  the  policies,  and 
proceeding  directly  against  them  for  the 
value  of  the  cotton.  There  being  no  evidence 
of  the  Insolvency  of  the  defendants,  plaintiff 
would  have  been  protected  If  yon  believe  his 
cotton  was  insured  as  contended  by  defend- 
ants. We  think  this  request  to  charge  was 
properly  refused.  The  contract  testified  to 
by  the  plaintiff  was  that  the  defendants 
agreed  to  Insure  his  cotton,  and  take  the  poli- 
cies In  the  plaintiff's  name,  describing  his 
cotton  by  his  Individual  mark,  thus  segre- 
gating plaintiff's  cotton  from  the  remainder 
of  the  cotton  stored  in  the  warehouse,  and 
covering  it  specially  for  the  plaintiff's  direct 
benefit.  The  request  to  charge  assumed  that 
the  terms  of  this  contract  were.  In  law,  com- 
plied with,  whether  the  insurance  policies 
were  taken  In  the  name  of  the  plaintiff  or  In 
the  name  of  the  defendants,  merely  because 
of  the  fact,  as  they  claim,  if  insured  in  tbe 
defendants'  name,  and  a  loss  had  occurred  by 
Are,  the  plaintiff  could  have  protected-  him- 
self by  a  transfer  of  the  policies,  or  by  bring- 
ing suit  against  the  defendants,  and  would 
have  been  protected  In  the  absence  of  evi- 
dence of  Insolvency  of  the  defendants.  A 
contract  of  fire  Insurance  Is  a  contract  of  In- 
demnity against  loss  by  fire.  The  owner  of 
the  cotton  had  the  right  to  choose  the  person 
or  corporation  with  whom  he  would  make 
this  contract  of  Indemnity.  If  he  preferred 
that  a  fire  Insurance  company  should  directly 
agree  to  pay  his  loss,  It  was  his  right  to  ex- 
ercise such  preference,  and  It  was  not  In  the 
power  of  the  other  contracting  parties  to 
substitute  any  firm  or  Individual  to  make  the 
contract  of  Indemnity.  It  Is  conceivable 
that  a  person  would  be  willing  to  risk  a  reg- 
ularly established  insurance  company,  rather 


than  a  business  firm,  although  solvent  It 
was  also  the  right  of  the  owner  of  the  cotton 
to  enter  Into  such  a  contract  as  would  cause 
the  adjustment  of  the  loss  to  be  made  direct- 
ly with  him,  and  not  be  complicated  by  trans- 
fers of  the  policies,  or  by  a  suit  and  the  Is- 
suance of  summons  of  garnishment  against 
the  Indemnifying  contractor.  At  common 
law  a  strict  and  literal  performance  of  the 
terms  of  the  contract  was  required;  but  by 
rules  of  equity,  either  adopted  by  statute  or 
recognized  by  the  courts,  a  substantial  com- 
pliance with  the  terms  of  the  contract  Is  suf- 
ficient; and,  If  any  damage  is  suffered  from 
a  failure  to  comply  strictly  with  the  con- 
tract, it  may  be  recovered  by  action.  See 
authorities  cited  In  note  53,  p.  628,  Clark, 
Cent  Where  a  party  has  entered  Into  a  con- 
tract to  perform  work  and  furnish  materials 
of  a  specified  character,  and  the  other  party 
agrees  to  pay  for  the  same  upon  the  perform- 
ance of  the  contract,  although  the  work  may 
be  performed  and  materials  furnished,  yet, 
If  not  done  in  the  manner  stipulated,  no  ac- 
tion will  He  for  compensation.  The  promise 
must  be  performed  as  required  by  the  con- 
tract, to  entitie  the  party  to  recover  therefor. 
Clark,  Cont  p.  627,  note.  See,  also,  Harde-' 
man  v.  English,  79  Oa.  387,  6  S.  R  70.  If  It 
be  true  that  the  contract  entered  into  be- 
tween the  parties  contained  the  stipulation 
testified  to  by  the  plaintiff  In  the  court  below. 
It  was  not  a  performance  of  such  stipulation 
on  the  itart  of  the  warehouse  company  to 
have  covered  all  of  the  cotton  in  their  ware- 
house, including  that  belonging  to  the  plain- 
tiff, with  a  general  policy  of  Insurance  pay- 
able to  itself,  and  the  court  committed  no 
error  In  refusing  to  give  tbe  charge  requested. 
3.  The  court  was  requested  to  charge  the 
Jury  as  follows:  "If  you  believe  that  such 
settiement  was  made  between  plaintiff  and 
defendants,  and  plaintiff  did  not  know  of  the 
facts  as  to  how  his  cotton  bad  been  Insured, 
and  could  not  have  found  out  by  reasonable 
diligence,  then  he  might  have  a  right  to  set 
aside  the  settiement,  and  reopen  It;  but  he 
cannot  do  so  In  this  proceeding,  and  could 
not  recover  until  he  had  set  It  aside,  and 
placed  the  defendants  In  the  same  position 
they  were  prior  to  the  settiement;  that  is  to 
say,  before  plaintiff  could  recover  or  go  back 
of  tbe  settiement,  he  would  have  to  tender 
to  the  defendants  the  money  that  defendants 
bad  paid  out,  based  on  that  settiement,  and 
place  them  In  the  position  they  were  prior  to 
the  settlement"  We  find  no  error  in  the  re- 
fusal of  the  court  to  give  the  charge  as  re- 
quested. It  is  not  questioned  In  this  case 
that  the  defendant  In  error  had  a  large  sum 
of  money  coming  to  him  from  the  sale  of  his 
cotton  In  excess  of  the  charges  of  the  ware- 
house company  for  storage.  Insurance,  etc. 
Hence  It  was  not  a  right  that  the  warehouse 
company  had,  after  a  sale  of  the  cotton,  to 
retain,  under  any  circumstances,  so  much  of 
the  proceeds  as  exceeded  the  amount  of  their 
charges;  and,  If  the  defendant  In  error  shoiMd 
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be  reonlred  to  tnm  over  to  tbe  WBrebonn 
company  all  the  money  he  received,  be  wonid 
be  tuning  orer  his  own  money,  to  which  tbe 
warehouse  company  had  no  claim.  It  was 
not  necessary  for  tbe  maintenance  of  tbe 
present  action  that  the  plaintiff  shonld  re- 
•cind  or  offer  to  rescind  the  settlement  made 
wltb  tbe  warehouse  company,  and  tender 
back  the  money  be  had  actually  recelred  In 
the  settlement.  It  appears,  as  before  said, 
that  the  money  thus  received  by  tbe  plaintiff 
was  the  net  proceeds  from  the  sale  of  cotton 
belonging  to'  him,  which  had  been  sold  by 
the  warehouse  company  under  his  direction, 
and  was  what  remained  from  such  sale,  after 
deducting  charges  for  storage,  Insurance,  etc., 
aa  contemplated  by  the  contract  under  which 
aald  cotton  was  stored  and  to  be  insured.  If 
tbe  warehouse  company  had  fully  performed 
Its  contract,  tbe  plaintiff  received  no  more  in 
the  settlement  than  he  was  entitled  to  have. 
By  OlT.  Code,  t  3712,  It  Is  provided  that  In 
order  for  a  party  to  rescind,  without  tbe  con- 
sent of  the  opposite  party,  for  nonperform- 
ance by  him  of  his  covenants,  both  parties 
must  be  restored  to  the  condition  In  which 
they  were  before  the  contract  was  made. 
The  doctrine  of  rescission  is  based  upon  restt- 
tntlon,  and  It  is  only  applicable  generally 
where  restitution  can  or  ought  to  be  made. 
It  must  be  apparent  that  this  doctrine  can 
have  no  application  in  the  present  case.  The 
plaintiff  had  acquired  nothing  under  the  set- 
tlement which  tbe  warehouse  company  was 
entitled  to  have  restored.  Tbe  theory  of  thfe 
plaintiff  Is  that  they  did  not  turn  over  to  him 
enough;  that  he  ought  to  be  allowed  the  de- 
duction for  Insurance  to  be  made,  in  igno- 
rance  of  the  fact  that  the  Insurance  had  not 
been  taken  according  to  the  agreement  If 
this  be  tme,  what  shonld  be  restored,  and 
for  what  purpose?  The  company  could  not 
dalm  to  bold  the  proceeds  of  the  cotton  after 
the  payment  of  its  charges.  They  were  not 
its  owners.  The  defendants  insist  that  the 
plaintiff  paid  no  more  charges  than  were  due; 
bat  there  is  no  evidence  tending  to  show, 
and  no  claim,  as  we  understand,  made  by 
the  company,  that  be  did  not  pay  as  much  as 
was  due.  The  issue  Is  then  resolved  into  the 
questions  of  fact:  What  was  the  contract  in 
relation  to  insurance,  and  did  the  warehodse 
company  comply  with  the  terms  of  the  con- 
tract? If  it  did,  tbe  settlement  holds  good. 
If  it  did  not,  and,  at  the  time  of  the  settle- 
ment, the  plaintiff  was  Ignorant  of  that  fact, 
and  allowed  the  warehouse  company  to  re- 
tain a  sum  sufficient  to  pay  the  Insurance,  be- 
lieving that  It  had  been  taken  according  to 
tbe  contract,  be  would  certainly  have  a  right 
of  action  to  recover  the  amount  so  retained, 
without  turning  back  to  tbe  company  the 
amount  concerning  which  there  was  and  Is 
no  dispute. 

4.  The  refusal  of  the  court  to  charge  as  re- 
quested in  the  second,  third,  and  fourth 
grounds  of  the  motion  for  a  new  trial  is 
qualified  by  notes  of  the  presiding  Judge,  that 


tbe  principles  of  law  contained  In  thefls  re- 
quests were  covered  by  tbe  general  charge. 
and  therefore  need  not  be  further  considered, 
except  to  say  that  the  portions  of  sadi  re- 
quests not  embraced  in  the  general  cbazse, 
according  to  the  notes  of  the  Judge,  ought 
not  to  have  been  given.  The  charge  of  tbe 
court  In  full  is  not  in  the  record,  and  'Ote 
statement  of  the  Judge  made  in  connection 
with  these  grounds  that  the  principles  of  law 
requested  to  be  given  In  charge,  so  tar  as 
legal  and  pertinent,  were  covered  In  the  gen- 
eral charge,  meets  the  objection  that  tbe 
Judge  committed  error  in  refusing  to  charge 
as  requested.  There  is  ample  evidence  found 
in  the  record  to  support  the  verdict  If  tlie 
Jury  believed  the  witnesses  introduced  for  tbe 
plaintiff  to  support  the  allegations  made  In 
the  petition;  and  this  court  would  not  be  au- 
thorized to  set  it  aside  and  grant  a  new  trial 
for  the  want  of  evidence  Judgment  af- 
firmed. 

OIK  Ga.  Ul) 
BALLARD  v.  OBB  et  aL 
(Supreme  Court  of  Georgia.    July  25,  1898.) 
Dbpvtt  Clbbk  of  Court— Attsstatiox  ttr  ta- 

RTBCMBKTB. 

A  deputy  clerk  of  the  superior  conr^  ap- 
pointed under  section  4S69  of  the  Civil  Code, 
who  has  duly  qualified,  is  empowered  by  lair  te 
attest  deeds  and  other  written  inatrnments  foi 
registration;  and  the  court  committed  no  error 
in  admitting  in  evidence  a  registered  mortgage, 
attested  by  snch  officer,  over  an  objectioa 
based  on'  the  invalidity  of  such  attestation. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Hi»gan  county; 
John  C.  Hart  Judge. 

Action  between  Yallie  BaBard  and  Jotaa 
Orr  and  others,  executors.  From  the  Judg- 
ment, Ballard  brings  error.    Affirmed. 

George  &  George,  for  plaintiff  In  error.  W. 
R.  Mustin,  for  defendants  In  error. 

LITTLB,  J.  1,  2l  The  questions  of  (act 
which  arose  In  the  case  were  properly  anb- 
mltted  to,  and  passed  upon  by,  the  Jury;  and, 
after  considering  tbe  grounds,  we  find  that 
the  trial  Judge  committed  no  error  in  oveml- 
ing  the  motion  for  a  new  trial.  It  la  not 
necessary  that  tbe  questions  so  raised  should 
be  referred  to  in  detail  here,  further  than 
to  say  that  it  being  admitted  that  at  the  date 
of  the  mortgage  from  Heyser  to  Baccua  title 
to  the  land  In  dispute  was  in  Heyser,  and  It 
appearing  that  the  proceedings  of  forecloaure 
were  regular,  tbe  burden  was  on  tbe  claimant 
to  show  a  title  or  right  superior  to  the 
mortgage,  provided  the  latter  created  a  valid 
and  subsisting  lien  on  the  land.  To  defeat 
this  lien  It  was  not  sufficient  to  show  that 
there  had  been  a  contract  for  tbe  purchase 
of  the  land  by  Houk  prior  to  the  date  of  the 
mortgage,  without  showing  knowledge  or  no- 
tice of  such  contract  on  the  part  of  the  mort- 
gagee. It  was  not  attempted  to  show  that 
the  mortgagee  had  actual  notice  or  knowl- 
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^ge  of  tliat  contract;  nor  doM  tht  erldenco 
<:learly  show  at  what  time  Honk  went  Into 
Kwaseaslon  nnder  tbe  contract  wltb  Heyaer, 
so  ai  to  charge  the  mortgagee  with  notice 
of  hli  claim.  We  are  not,  therefore,  able  to 
say  that  tbe  rerdict  of  the  Jury  waa  con- 
"trary  to  law  and  the  evidence  In  the  case. 

The  main  point  in  the  caae,  and  the  one  up- 
on which  It  tuma,  under  the  pleadings  and 
«Tldence,  as  ahown  In  the  record,  la  whether 
the  mortgage  made  by  Heyser  to  Baccns,  and 
-which  was  recorded,  conatltnted  a  ralld  lien 
«n  the  land.  The  plaintiCF  In  error  insists 
-that  the  tnstrument  created  no  lien,  because 
at  the  time  of  its  execntion  Heyser  was  clerk 
of  the  superior  court  of  Morgan  county,  and 
that  it  was  attested  by  another  witness  and 
Baldwin,  deputy  derk  of  the  superior  court 
of  Morgan  conniy,  and  It  was  upon  this  af- 
teatatlon  that  the  Instrument  was  admitted 
to  record  by  the  deputy  clerk,  without  any 
farther  probate  than  that  made  by  the  at- 
testing witnesses.  The  omtention  is  that 
a  deputy  clerk  cannot  legally  attest  and  ad- 
mit to  record  a  mortgage  executed  by  a  per- 
wm  who  was  at  the  time  the  clerk,  and  there- 
fore the  principal  of  the  deputy.  The  court 
oTermled  the  objection  Inade  to  the  admis- 
sion in  evidence  of  the  mortgage  so  executed, 
and  diarged  the  Jury  that  the  same  was 
properly  executed  and  properiy  admitted  to 
record,  and  waa  notice  to  the  worid,  notwith- 
standing Hie  fact  that  the  mortgagor  was  at 
the  time  of  the  execution  of  the  mortgage  the 
deik  of  Morgan  superior  court,  and  one  of 
the  attesting  witnesses  was  a  deputy  clerk 
of  the  same  court,  and  attested  the  mortgage 
In  that  capacity.  80  that  the  question  k 
dearly  presented  whether,  under  the  laws 
of  this  state,  a  deputy  derk  of  the  superior 
court  is  authorized  by  law  to  offldally  at- 
test the  execution  of  a  mortgage  so  as  to  en- 
title It  to  record.  While  Heyser  at  the  time 
of  the  execution  of  the  mortgage  was  the 
derk  of  the  superior  court,  the  execution  of 
a  mortgage  by  him  waa,  of  course,  hla  per- 
sonal act,— that  of  an  Indlvldnal,— with  which 
his  office  was  In  no  way  connected;  and  If 
Baldwin,  as  a  deputy  derk  of  the  court,  waa 
axi  officer  authorized  by  virtue  of  his  office 
to  attest  the  execntion  of  a  mortgage,  such 
attestation  would  be  as  good  when  made  to 
the  act  of  Heyser  individually  as  to  the  act 
of  any  other  individual.  By  section  3620  of 
the  Olvn  Oode  it  is  provided  that  to  author- 
ize the  record  of  a  deed.  If  executed  In  this 
atate,  it  must  be  attested  by  a  Judge  of  a 
court  of  record  of  this  state,  or  a  Justice  of 
tbe  peace  or  notary  public,  or  derk  of  the 
superior  court.  In  the  county  in  which  the 
three  last-mentioned  officers  respectively  hold 
their  appointments,  or  If,  subsequent  to  Its 
execution,  the  deed  Is  acknowledged  In  the 
presence  of  either  of  the  named  officers,  that 
fact  corbfled  on  the  deed  by  such  officer, 
shall  entitie  it  to  be  recorded.  Our  system  of 
attesting  deeds  and  other  instruments  requbv 
ing  record  is  the  eqoivalent  of  an  acknowl* 


edgment  of  the  execution  of  such  Instru- 
ments, made  by  the  maker  as  required  by  the 
common  law,  and  practiced  in  most  of  the 
states.  Under  our  statute,  attestation  by  one 
of  the  officers  named,  together  with  another 
witness,  dispenses  with  tbe  necessity  of  ac- 
knowledgment, and'  acknowledgment  in  tbe 
presence  of  a  proper  officer  dispenses  with 
the  attestation  of  Its  execution  by  an  officer. 

By  section  4S59  of  the  Oivll  Code,  clerks  of 
the  superior  courts  "have  tbe  power  to  ap- 
point a  deputy  or  deputies,  and  may  require 
from  them  bonds  with  good  security,  who 
shall  take  the  same  oath  as  the  derks  do  be- 
fore entering  npon  the  discharge  of  their  du- 
ties, and  whose  powers  and  duties  are  the 
same  as  long  as  the  prlndpal  continues  In  of- 
fice and  not  longer,  for  the  faithful  perform- 
ance of  which  they  and  their  securities  are 
bound."  It  is  further  provided  by  sections 
259  and  200  of  tbe  PoUtical  Code  that  the 
bonds  given  by  deputies  must  be  payable  to 
their  prlndpals,  for  the  same  amount  and 
with  the  same  conditions  for  their  conduct 
as  deputies  as  axe  contained  in  tbe  bonds  of 
the  prlndpal  derks,  and  these  bonds  must  be 
recorded  In  the  same  office  and  in  the  same 
manner  as  the  bonds  of  tbe  prlndpals,  and 
also,  that  it  shall  be  at  the  optim  of  any  per- 
son who  daims  damage  from  tlie  prlndpal 
officer  for  the  act  of  his  deputy  to  sue  the 
bond  of  the  deputy  instead  of  the  bond  of 
the  prindpaL  It  is  further  provided  by  sec- 
tion 240  of  the  Political  Oode  that  all  depu- 
ties, before  proceeding  to  act,  must  take  the 
same  oath  aa  their  prlndpals  take,  whldi 
must  be  filed  In  and  entered  on  the  minutes 
of  the  same  office,  and  with  the  same  Indorse- 
ment thereon.  It  must  be  noted,  however, 
that  these  provisions  cannot  apply  to  any 
agent  w  representative  or  any  person  who 
may  be  employed  In  particular  matters  only. 
Sudi  a  person  Is  not  a  deputy,  In  contempla- 
tion of  the  Code.  It  would  thus  seem  that 
the  provlsloas  of  our  statute  have  gone  very 
far  towards  making  the  deputy  derk  appoint- 
ed under  the  provisions  of  section  4369  of  the 
Civil  Code  a  public  officer.  In  his  work  oa 
Public  Offices  and  Officers  (section  570),  Mr. 
Mechem  says:  "Where  a  public  officer  is  au- 
tborized  to  appoint  a  deputy,  tbe  authority  of 
that  deputy,  unless  otherwise  limited,  is  com- 
mensurate with  that  of  tiie  officer  himself, 
and  In  the  absence  of  any  showing  to  tbe  con- 
trary It  will  be  so  presumed,"— dting  Abrams 
V.  Brvin,  9  Iowa,  87;  Ellison  v.  Stevens<«,  6 
T.  B.  Mon.  276:  Trlplett  v.  Olll,  7  J.  J.  Marsh. 
482;  Com.  V.  Arnold,  8  LItt  816;  Hope  v. 
Sawyer,  14  DL  264.  This  author  further  says: 
"Such  a  deputy  Is  hlmsdf  a  public  officer, 
known  and  recognized  as  sudi  by  law.  Any 
act,  therefore,  which  the  otHeer  himself  might 
do,  his  general  deputy  may  do  also,"— citing  9 
Iowa,  87.  There  is  a  decided  conffict  in  the 
reported  cases  on  tbe  question  in  whose  name 
a  deputy  officer  should  act  It  seems  now, 
however,  to  be  well  settied  that  where  the 
authority  exercised  by  the  deputy  is  mani- 
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restly  a  derlratlTe  and  subsidiary  one.  It  is 
the  anthorlty  coniTerred  upon  tbe  principal, 
and  not  an  authority  inherent  in  the  deputy. 
It  follows  in  such  cases  that  tbe  authority 
must  be  exercised  in  tbe  name  of  him  iu 
whom  it  exists,  and  not  In  the  name  ot  him 
who  has  no  recognized  authority.  But  where 
the  deputy  is  recognized  as  an  Independent 
public  oflBcer,  and  Is  endowed  by  law  with  au- 
thority to  do  any  act  which  his  principal  might 
do,  tbe  authority  exists  in  tbe  deputy  himself, 
by  operation  of  law;  and,  not  being  derived 
solely  through  the  principal,  it  is  well  exe- 
cuted in  the  name  of  the  deputy.  Calender  v. 
Olcott,  1  Mich.  344;  Allen  v.  Hazen,  26  Mich. 
142.  So  far  as  concerns  tbe  authority  of  a 
special  deputy,  who  is  a  mere  agent  or  serv- 
ant of  the  principal,  his  acts  can  be  properly 
exercised  only  In  the  name  of  tbe  principal. 
Council  of  Village  of  Glencoe  v.  People,  78 
111.  3S2.  As  already  seen,  tbe  provisions  of 
our  statute  In  relation  to  tbe  appointment  of 
deputy  clerks  by  clerks  of  tbe  superior  courts 
are  that  the  powers  and  duties  of  tbe  deputy 
so  appointed  are  tbe  same  as  those  of  tbe 
principal,  as  long  as  such  principal  continues 
In  office.  In  order,  therefore,  to  determine  tbe 
official  powers  and  define  tbe  official  duties 
of  a  deputy  clerk  appointed  as  provided,  we 
are  to  ascertaiu  only  what  are  tbe  powers '^md 
duties  of  tbe  principal  derk.  Section  4361  of 
the  Civil  Code  prescribes  the  duties  which  are 
requked  of  the  clerk  of  the  superior  court; 
and  by  paragraph  16  of  that  section  he  is  re- 
quired "to  make  a  minute  on  all  conveyances 
or  Hens  of  the  date  left  for  record  and  tbe 
date  recorded,  to  I>e  signed  officially,  which 
Shall  be  evidence  thereof,  and  to  attest  deeds 
and  other  written  instruments  for  registra- 
tion." It  will  be  observed  that  the  power  to 
attest  deeds  and  other  written  instruments 
for  registration  is  not  an  incidental  power  giv- 
en to  tbe  clerk  of  the  superior  court  as  an  offi- 
cer, but  it  is  by  this  section  made,  tbe  official 
duty  of  the  clerk  to  make  such  attestation. 
Being  the  official  duty  of  the  clerk  so  to  do,  if 
the  deputy  clerk  is  Invested  with  tbe  powers 
and  charged  with  the  duties  of  the  clerk,  then 
it  must  follow  that  to  the  deputy  is  given  the 
I>ower,  and  it  is  made  his  duty,  to  make  such 
attestations.  A  large  number  of  cases  are 
cited  In  1  DevL  Deeds,  i  473,  which  support 
the  rule  that,  when  an  officer  having  power  to 
take  an  acknowledgment  of  a  deed  is  author- 
ized to  appoint  a  deputy,  the  deputy  also  has 
power  to  take  and  certify  an  acknowledg- 
ment In  the  case  of  Miller  y.  Thatcher,  9 
Tex.  482,  it  was  ruled  that  a  deputy  had  no 
power  to  take  an  acknowledgment;  but  in  tbe 
case  of  Cook  v.  Knott,  28  Tex.  85,  this  ruling 
was  reversed,  and  on  objection  that  the  deed 
offered  in  evidence  was  not  duly  registered, 
because  It  bad  been  authenticated  for  record 
and  recorded  by  the  deputy  clerk  of  the  coun- 
ty court,  tbe  Texas  court  held  that  tbe  deputy 
bad  authority  to  authenticate  tbe  deed  for 
record.  See,  also,  Touchard  v.  Crow,  20  Cal. 
150;  Hemdon  v.  Beed,  82  Tex.  647,  18  S.  W. 


685:  Summer  t.  Mitchell.  28  Fla.  179,  10 
South.  562.  The  cases  of  Goodwyn  y.  Good- 
wyn,  11  Oa.  178,  and  Graves  ▼.  Warner,  2S 
Ga.  620,  do  not,  as  we  understand  them,  con- 
flict with  our  reasoning  in  this  case.  If  thej 
did,  it  would  be  sufficient  to  say  that  tbe  pro- 
visions of  our  Code,  as  tbey  now  exist,  on  the 
subject.  In  more  explicit  terms,  enlarge  tbe 
authority  given  to  deputy  clerics;  and  we  are 
constrained  to  rule  that  undor  these  iwovi- 
sions  a  deputy  clerk  of  tbe  superior  ooort,  ap- 
pointed in  the  manner  prescribed  by  tbe  Code, 
who  is  given  general  authority  by  tbe  ap- 
pointment, and  who  has  complied  with  tbe 
provisions  of  law  in  bis  qualification  as  d^u- 
ty,  has  tbe  same  authority  to  ofiiciaQy  attest 
the  execution  of  deeds  and  other  instromenta 
requiring  record,  and  to  take  acknowledg- 
ments of  the  execution  of  such  instruments, 
as  Is  given  to  tbe  principal  clerk,  and  that  he 
has  this  power  by  virtue  of  bis  office  as  depo- 
ty  clerk,  and  in  tbe  exercise  of  this  power 
he  uses  bis  own  name  and  authority,  and 
not  those  of  the  principal  clerk.  He  may 
therefore  fittest  a  paper  executed  by  the  in- 
dividual who  is  the  principal  clerk  in  tbe  same 
manner,  and  it  will  have  the  same  effect  as 
his  attestation  to  papers  executed  by  any  oth- 
er individual.  And  tbe  court  coimnltted  no 
error  In  admitting  the  mortgage  in  evidence; 
and  in  charging  tbe  jury  as  set  out  in  tbe  mo- 
tion.   Judgment  affirmed. 


(106  Oa.  C4S) 
JOINER   T.   STATE. 
(Supreme  Court  of  Georgia.    Oct  18,  1898.) 

CbIKUIAL  ]AW— iNSTRCCnONS— Harmlbss  Bkboi 
— MOBPBtt— BVIDSHOa. 

1.  It  is  proper  for  the  court  iu  the  trial  of 

a  case  where  the  evidence  is  both  direct  and 
circumstantial,  to  define  to  the  jury  each  class 
of  evidence,  and  explain  tbe  difference  betweea 
them. 

2.  That  some  of  tbe  instructions  embraced 
In  the  charge  of  tbe  court  to  the  jury  in  a  crim- 
inal case  were  not  warranted  by  the  evidence 
will  not  be  held  cause  for  a  new  trial,  when  it 
is  apparent  that  these  instructions  tended  to 
benefit  and  could  not  in  any  event  have  re- 
sulted in  injury  to,  tbe  accused. 

3.  That  tne  court  after  stating  to  the  jnrr 
an  important  contention  of  the  accused,  did  not 
in  that  immediate  connection  inform  them 
what  effect  should  be  given  to  this  contention 
if  found  true,  is  not  cause  for  a  new  trial, 
when,  from  other  instructions  and  in  the  very 
nature  of  things,  it  is  palpably  apparent  that  tbe 
jury  could  not  have  failed  to  understand  that, 
if  this  contention  was  established,  tbey  should 
acquit  the  accused. 

4.  Mere  failure  to  charge  concerning  the  im- 
peachment of  witnesses  will  not  require  a  new 
trial  when  the  attention  of  the  court  was  not 
called  to  this  subject  and  there  was  no  request 
to  charge  thereon. 

5.  Tbe  evidence  fully  warranted  the  verdict 
and  the  record  discloses  no  good  reason  for  set- 
ting it  aside. 

(Syllabus  by  the  (3ourt) 

Error  from  superior  court,  Bibb  county; 
W.  H.  Felton,  Jr.,  Judge. 

Harry  L.  Joiner  was  convicted  of  murder, 
and  brings  error.    Affirmed. 
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John  R.  Cooper,  for  plaintiff  In  error.  Ro- 
land Ellis,  Robt  Hodgea,  Sol.  Oen.,  and  J. 
M.  Terrell,  Atty.  Qen.,  for  the  State. 

LUMPKIN,  P,  J,  On  the  trial  of  Joiner, 
who  waa  Indicted  for  mnrder,  and  found 
guilty,  with  a  recommendation  that  he  be 
punished  by  imprisonment  in  the  penitentiary 
for  life,  the  court.  In  its  charge  to  the  }ury, 
gave  to  them  a  correct  definition  of  direct 
evidence,  and  explained  to  them  the.  differ- 
ence between  it  and  circumstantial  evidence, 
and  also  gave  them  instructions  upon  the 
law  of  voluntary  manslaughter  and  Justifi- 
able homicide.  These  things  are  complained 
of  in  the  motion  for  a  new  trial  filed  by  the 
accused,  which  alleges  that  the  evidence  was 
entirely  circumstantial,  and  that  It  contained 
nothing  warranting  the  instructions  Juat 
mentioned.  The  motion  also  alleges  that  the 
court  erred  In  stating  to  the  Jury  that  the 
accused,  denied  the  lulling,  or  that  he  had 
anything  to  do  with  it,  without  further  in- 
struotlng  them  that.  If  this  contention  were 
true,  they  ought  to  acquit  the  accused.  It  is 
further  insisted  in  the  motion  that  the  court 
erred  in  not  instructing  the  jury  that  a  wit- 
ness can  be  impeached  by  proving  contra- 
dictory statements,  and  that,  when  a  wit- 
ness has  contradicted  himself,  It  would  be 
a  question  for  the  Jury  whether  he  should 
be  believed  or  not. 

1.  This  was  not  a  case  of  purely  circum- 
stantial evidence.  Much  of  the  testimony 
waa  direct  and  positive,  and  much  of  it  was 
circumstantiaL  It  follows,  therefore,  that 
the  first  ground  of  alleged  error,  as  above 
set  forth,  was  not  well  taken. 

2.  After  a  careful  -  study  of  the  evidence  in 
the  record,  we  are  strongly  of  the  opinion  that 
It  contained  nothing  warranting  the  judge 
In  charging  either  upon  the  law  of  vcdnn- 
tary  manslaughter  or  of  justifiable  homicide. 
Apparently,  It  was  a  case  of  assassination, 
and  the  only  substantial  issue  was  whether 
or  not  the  accused  was  the  person  who  did 
the  killing.  Accordingly,  there  is  much 
strength  in  the  position  that  the  Instructions 
just  referred  to  ought  not  to  have  been  giv- 
en; but,  assuming  this  to  be  to,  the  fact 
that  they  were  given  constitutes  no  cause  for 
a  new  trial  In  the  present  case.  If  the  ac- 
cused had  been  acquitted,  that  would  have 
been  an  end  of  the  case.  If  he  had  been  con- 
victed of  voluntary  manslaughter,  the  ques- 
tion for  decision  would  be  altogether  dif- 
ferent Dyal  V.  State,  97  Ga.  428,  25  S.  B. 
319.  Inasmuch,  however,  as  the  jury  found 
him  guilty  of  murder,  and  did  so  upon  very 
strong  and  convincing  evidence  of  his  guilt, 
he  was  not  Injured  by  the  charges  now  under 
consideration.  Indeed,  they  "tended  to  ben- 
efit rather  than  harm  the  accused."  Hudson 
V.  State,  101  Oa.  524,  28  S.  B.  1010. 

8.  It  ia  inconceivable  that  a  jury  of  any  In- 
telligence would  convict  one  on  trial  of  any 
grade  of  homicide,  if  they  believed  that  he 
neither  did  the  killing' nor  had  any  connec- 


tion with  it  Besides,  It  distinctly  appears 
that  the  judge  plainly  and  unequivocally  in- 
structed the  jury  that.  If  the  state  bad  not 
established  beyond  a  reasonable  doubt  that 
the  accused  did  the  killing,  he  should  be  ac- 
quitted. In  view  of  the  entire  charge,  there 
Is  not  the  slightest  room  for  doubt  that  the 
jury  fully  understood  they  ought  not  to  flna 
Joiner  guilty  unless  fully  satisfied  that  he 
committed  the  homicide. 

4.  The  court  was  not  requested  to  give  any 
instructions  relating  to  the  impeachment  of 
witnesses,  and,  accordingly,  failure  to  do  so 
will  not  be  held  cause  for  a  new  trial.  Smith 
V,  Page,  72  Ga.  639;  Stevens  v.  Railroad  Co., 
80  Ga.  19,  5  S.  E.  253;  Cole  v.  Byrd,  83  Ga, 
207,  9  S.  E.  613;  Lewis  ▼.  State,  91  Ga.  168, 
16  S.  E.  986. 

6.  As  already  stated,  the  evidence  against 
the  accused  was  strong  and  convincing.  In- 
deed, we  hazard  nothing  In  saying  that  the 
verdict  of  guilty  was  demanded.  The  accus- 
ed was  fortunate  In  obtaining  the  recommen- 
dation by  which  the  death  penalty  was  avert- 
ed. Judgment  afilrmed.  All  the  justices  con- 
curring. 


(lOS  Oft.  640) 


BROWN  V.  STATE. 


(Supreme  Court  of  Georgia.    Oct  IS,  1898.) 

Cbikikal    Law— Sittiho   Astss  Vbrdiot— Dis- 
qnAiiiFicATioN  of  Juror — AppsAii— GaisoTiONS 

to     EvtDENOB  —  HOMICISB  —  BviDBNOB  —  NBW 

Tbiat. — Nbwlt-Discovbred  Evidence. 

1.  An  extraordinarjf-' motion  to  set  aside  a 
verdict. on  the  grouad  that  one  of  the  jurors 
was  not  a  resident  of  thf  county  at  the  time 
of  the  trial  raises  an  objection  propter  defec- 
tum, and  arises  too  late'  after  the  verdict, 
titough  the  movant  did  not  know  the  fact  al- 
leged until  after  the  verdict  Were  the  rule 
ottierwise,  this  court  will  not  reverse  the  Judg- 
ment of  Ae  court  below  when  it  appears  from 
the  counter  showing  made  by  the  state  at  the 
time  of  hearing  the  motion  that  there  was  suf- 
ficient evidence  to  authorize  the  judge  to. con- 
clude that  the  facts  alleged  in  the  motion  were 
not  true. 

2.  This  court  cannot  consider  a  ground  in  a 
motion  for  a  new  trial  alleging  error  on  the 
part  of  the  eourt  below  in  admitting  certain  . 
testimony,  it  not  appearing  in  the  motion  or 
the  bill  of  exceptions  that  aiiy  objection  was 
ever  made  to  the  admission  of  such  testimony. 

3.  On  the  trial  of  an  issue  made  by  a  plea  of 
not  guilty  under  an  indictment  for  murder, 
whether  the  sheriff  had  pteviousTy  had  the  jail 
guarded  for  fea;r  the  defendant  might  be  lynch- 
ed was  immaterial,  and  the  .court  di^  not.  err 
in  excluding  such  testimony  from  the  jury. 

4.  The  charge  of  the  court  fully,  fairly,  and 
correctly  presented  to  the  Jury  the  law  bearing 
upon  the  issue  involved;  and,  in >  the  Hgbt  ot 
the  entire  charge,  there  was  no  merit-  whatever 
in  any  of  the  exceptions  taken  to  the,  portions 
thereof  set  forth  in  the  motion  for  a  new  trial. 

5.  In  the  trial  of  a  murder  case  the  jury, 
should  they  find  the  defendant  gnilty,  are  vest- 
ed with  absolute  power  to  .recommend,  or  not 
the  defendant  to  life  imprisonment,  as  they  see 
proper,  and  a  failure  to  recommend  can  under 
no  circumstances  anthorise  the  court  to  set 
aside  their  verdict 

6.  There  was  no  error  in  overruling  the 
ground  in  the  motion  based  on  newly-discover- 
ed evidence,  when  It  did  not  appear  that  either 
the  defendant  or  his  counsel  did  not  know  of 
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tbe  newIy-dfaeoTend  teitlmonj  nntil  after  tlie 
verdict  Bspedally  is  this  tme  when  moat  of 
aneh  newlr-OsooTered  testimonj  waa  either  im- 
material or  impeachine  in  Ita  nature,  and  when 
all  of  it  waa  met  br  rebntting  affldavlta  present- 
ed by  the  atate  contradictinf  the  affidavita  of 
defendant  used  In  support  of  his  motion.  - 

7.  The  evidence  in  this  caa*  was  snffldent 
to  snstain  the  Terdict 

(Srllabna  hjr  th*  Court) 

Error  from-  saperior  oonrt,  Bryan  oonnty; 
H.  FaUlgant,  Jndge. 

Willie  Brown  was  convicted  of  murder, 
and  brings  error.    Affirmed. 

OlquUUat  *  Stubba  and  P.  W.  WiUiamB, 
tor  plaintiff  In  error.  W.  W.  Osborne,  SoL 
Oen.,  and  J.  U,  Terrell,  Atty.  Gen.,  for  the 
Stata 

LEWIS,  J.  The  defoidant  waa  indicted  for 
the  murder  of  Thomas  Benton,  alleged  to 
have  occurred  tai  Bryan  county  on  April  25, 
1898.  A  plea  of  not  guilty  was  entered.  The 
following  facts,  subatantlaily  and  briefly  statp 
ed,  appear  from  the  testimony  In  the  case: 
Tom  Benton,  the  deceased,  was  a  white  boy, 
16  years  old,  but  small  and  delicate  for  hla 
age;  The  defendant,  a  colored  boy,  waa 
about  the  tame  age,  but  of  larger  stature. 
Barly  on  the  morning  of  the  day  above  nam- 
ed, the  deceased,  by  direction  of  his  father, 
started  on  a  trip  from  theli  home  In  a  one- 
horse  wagon  to  a  station  on  the  railroad 
some  eight  miles  distant,  in  order  to  bring 
back  some  goods  for  the  purpose  of  use  In 
th«  countiT  store  owned  by  the  father.  The 
deceased  was  given  money  by  the  father  to 
pay  for  these  goods.  He  had  proceeded  but 
about  three  miles  on  hla  Journey  to  the  sta- 
tion when  he  waa  killed.  The  body  was 
found  late  tai  the  afternoon  behind  a  log,  a 
few  feet  from  the  roadside,  where  had  stood 
bis  horse  and  wagon  and  dog  all  day.  In  a 
mortal  wound  In  the  neck  was  found  sticking 
his  own  knife.  There  were  bruises  on  the 
body,  and  signs  of  a  scuffle  on  the  adjacent 
ground.  The  dtfendant  waa  seen  in  com- 
pany with  the  deceased  at  or  near  the  spot 
where  the  body  was  fonnd.  Defendant  had 
also  in  charge  a  wagon  drawn  by  a  mule. 
Wh^  first  seen,  be  was  sitting  in  the  wagon 
with  the  deceased.  When  seen  the  second 
time,  he  waa  on  the  ground,  ostensibly  mend- 
ing some  portion  of  his  harness;  both  teams 
being  stopped  In  the  road  adjacent  to  where 
deceased  waa  kUled.  Mo  oQier  person  was 
foimd  In  company  of  the  deceased  after  he 
left  his  home  with  the  wagon.  Two  spots  of 
blood  were  noticed  upon  the  drawers  of  the 
defendant  at  the  coroner's  Inquest  While 
the  sheriff  was  removing  the  defendant,  for 
safe-keeping,  from  the  Jail  In  Bryan  county 
to  Savannah,  defendant  stated  that  he  would 
tell  the  sheriff  something,  if  be  would  not 
say  anything  about  it  until  after  they  left  the 
railroad  station  which  they  were  then  ap- 
proaching. This  promise  was  g^lven,  and  It 
appears  that  the  sheriff  complied  with  It 
Defendant  appeared  distressed  on  account  of 


hla  father  being  hi  Jan,  charged  with  the 
same  crime,  and  was  weeping.  Be  th<>ji  con- 
fessed that  he  had  killed  deceased;  that  the 
deceased  had  started  to  run,  and  fell  over  a 
log,  and  he  thereupon  Jumped  on  him,  and 
cut  his  throat  with  a  knife.  He  stated  Oat 
he  secreted  his  pants,  and  the  monqr  he  took 
from  the  body  of  the  deceased,  at  a  partlcn- 
lar  place  (designating  it),  and  that  upcm  the 
pants  would  be  found  Mood  of  the  deceased. 
Upon  a  search  of  the  iriaee,  neither  the  pants 
nor  the  money  was  found,  but  evident  signs 
were  observed  where  something  had  been 
apparently  hlddoi,  and  afterwards  removed. 
The  Jury  returned  a  vndlct  of  guilty,  with- 
out recommendation.  The  defendant  moved 
for  a  new  trial,  and,  upon  his  motion  being 
overruled,  he  excepted.  He  afterwards  also 
filed  an  extraordinary  motltm  for  a  new  trial, 
upon  the  gronnd  that  one  of  the  Jurors  waa 
not  a  resident  of  Bryan  county,  but  a  resi- 
dent of  Chatham  county,  at  the  time  of  the 
trial,  and  that  he  did  not  know  this  fact  nntO 
after  the  verdict  Thla  motion  was  also 
overruled  by  the  court,  and  the  defendant 
excepted.  We  wHI  consider  both  exceirtlona 
in  this  opinion. 

1.  The  proposition  announced  in  dw  flnt 
sentence  of  thla  headnote  has  been  so  tte- 
quently  decided  by  this  coort  that  any  far- 
ther discussion  of  the  same  Is  entirety  nn- 
necessary.  Costly  v.  State,  19  Oa.  828;  Ctorm- 
ley  V.  lisramore,  40  Oa.  2SS;  Meeks  v.  State, 
67  Oa.  829;  HIU  v.  State,  84  Oa.  488; 
Henderson  v.  Fox,  83  Oa.  284,  9  S.  H.  8S9. 
But,  even  if  this  ground  of  exception  to  tills 
Juror  had  been  made  In  time.  thcN  would 
have  been  no  error  In  overruling  tiis  same, 
under  the  facts  of  this  record,  nie  ques- 
tion of  the  qualification  or  competency  of  a 
Juror  is  one  exclusively  for  the  court  ne 
state  presented  a  counter  showing,  by  an 
affidavit  of  the  Juror  himself,  to  the  effect 
that  tai  point  of  fact  he  was  at  the  time  of 
the  trial  a  resident  of  Bryan  county;  and  the 
circumstances  to  which  he  swore,  showing 
his  residence,  were  sufficient  to  authorise  the 
Judge  to  conclude  that  he  was  competent  to 
serve  in  the  case.  In  case  of  a  conflict  of 
evidence  on  such  a  question,  this  court  will 
not  Interfere  with  the  free  exercise  of  the 
Judgment  of  the  trial  Judge  In  passing  upon 
this  issue  of  fact 

2.  The  following  grounds  appear  In  the  mo- 
tion for  a  new  trial;  "The  court  erred  hi 
permitting  the  alleged  confession  to  go  to 
the  Jury."  "The  court  erred  in  permitting  the 
witness  W.  O.  Sutton  to  testify  that  he  saw 
blood  upon  the  drawers  of  the  defendant" 
It  nowhere  appears  from  the  motion  that 
any  objection  was  made  to  the  adihission  of 
the  testimony  referred  to  In  either  of  these 
grounds.  Even  If  this  fact  appeared,  we  do 
not  think,  under  the  facta  appearing  In  the 
brief  of  evidence,  that  the  confession  should 
have  been  excluded  from  the  Jury.  That 
waa  no  testimony  whatever  that  it  waa  In- 
duced by  another  through  any  hope  of  re- 
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vrard  or  fear  of  ptmtohment.  The  testimony 
Uiat  blood  was  oeen  upon  the  drawers  of  the 
defendant  was  certainly  pertinent,  and  the 
eaxment  Itself  at  the  time  of  the  trial  could 
not  baye  been  the  highest  evidence  of  how  It 
appeared  previously,  and  Immediately  after 
tbe  killing. 

8.  There  was  no  motion  In  this  case  tor  a 
cbange  of  vennok  or  for  a  continuance,  on 
tbe  ground  of  the  excited  state  of  tbe  pub- 
lic mind,  and  the  danger  the  defendant  was 
In  from  lynching.  Without  making  any  snch 
motion,  the  defendant's  connsel  annoanced 
"Ready,"  and  went  to  trial  on  the  merits 
of  the  case.  As  to  whether  or  not  the  sheriff 
had  kept  the  jail  guarded,  as  a  matter  of 
precaution,  and  tor  the  safety  of  the  de- 
fendant, certainly  throws  no  light  npon  his 
suilt  or  innocence. 

4.  Objection  was  made  in  the  motion  to 
that  portion  of  the  charge  In  which  the  court 
stated  to  the  Jnry  as  follows:  "Tour  ob- 
ject is  to  obtain  the  truth,— to  determine  who 
committed  the  crime;  and  when  you  have 
obtained  the  truth,  and  axe  satisfled  to  a 
conviction  beyond  a  reasonable  doubt,  march 
up  to  your  verdict  with  the  same  impartial- 
ity, and  do  your  duty."  In  the  same  connec- 
tion, and  Just  prevlons  to  this  sentence,  the 
court  had  cautioned  the  jnry  particnlarly 
that  the  law  knows  no  creed  or  condition,  no 
color,  no  nationality;  and  they  were,  in  ef- 
fect, instructed  that  every  defendant,  wheth- 
er 1m  be  rich  or  poor,  high  or  low,  should  be 
tried  with  perfect  impartiality.  We  can  see 
no  possibly  objection  to  an  instruction  by  the 
court  which,  in  effect,  simply  enjoins  per- 
fect Impartiality  between  the  state  and  the 
accused.  Objection  was  further  taken  to  the 
charge  of  the  court  as  follows:  "Yon  are 
Judges  of  the  law  and  the  facts,  in  this  wise: 
Ton  take  the  facts  from  the  witness  stand, 
the  law  as  given  you  in  charge  by  the  court, 
apply  the  law  to  the  facts,  make  up  your  ver- 
dict, and  thus  become  Judges  of  the  law  and 
tbe  fftcts."  The  meaning  of  this  was  simply 
to  charge  substantially  what  this  court  has 
ruled  as  law  upon  the  subject  so  often  that 
It  is  unnecessary  even  to  cite  decisions. 

B.  Another  ground  in  the  motion  for  new 
trial  is  that  "the  verdict  la  contrary  to  law 
and  evidence,  In  that  the  Jnry  shonld  have 
recommended  the  defendant  to  mercy."  We 
cannot  conceive  of  a  case  in  which  It  can  be 
said,  as  matter  of  law,  that  the  jury  might 
abuse  their  discretion  by  failing  to  recom- 
mend to  mercy  a  convicted  criminal.  The 
power  of  a  jury  in  a  capital  case  to  fix  life 
imprisonment  as  the  punishment,  or  to  re- 
fute to  do  so,  Is  absolute,  and  cannot  be  con- 
trolled or  Interfered  with  by  the  courts.  In 
such  a  matter  the  arm  of  this  court  is  render- 
ed absolutely  powerless  by  the  law,  and,  re- 
gardless of  what  the  individual  views  ot 
any  member  of  this  bench  might  be  upon  tbe 
subject  of  capital  punishment  in  any  particu- 
lar case,  we  do  not  think  it  would  be  prop- 
er even  to  suggest,  intimate,  or  advise,  in 


oiir  adjudlcathm,  whether  the  death  penalty 
or  life  Imprisonment  should  be  Inflicted.  The 
law  has  constituted  another  tribunal  to  pass 
upon  this  momentous  issue,  and  we  have  no 
disposition  to  Invade  its  prerogative. 

6.  It  does  not  appear  from  the  record  that 
the  alleged  newly-discovered  evidence  was 
unknown  either  to  the  defendant  or  his  conn- 
sel until  after  the  trial,  and  hence  there  is  an 
utter  want  of  showing  such  diligence  as 
would  authorize  the  court  to  consider  it  as 
a  ground  for  setting  aside  the  verdict  The 
defendant's  father  made  affidavit  that  be 
had  used  due  diligence  In  ascertaining  facts 
before  the  trial,  and  did  not  know  of  the 
newly-discovered  evidence  nntn  after  the 
trial;  but  no  such  affidavit,  or  even  state- 
ment, appears  from  tbe  defendant  himself^ 
or  his  counsel.  Even  if  the  defendant  was 
of  such  tender  age  that  the  law  would  not 
charge  him  with  any  diligence  in  such  mat- 
ters, nevertheless  his  counsel's  negligence 
would  be  imputed  to  him.  This  being  a  cap- 
ital case,  however,  we  have  not  paused  here 
in  the  investigation  of  this  question,  but  have 
carefully  gone  over  the  entire  record;  and 
we  are  lefs  reluctant  in  rendering  a  decision 
sustaining  the  Judge  in  overruling  this  ground 
of  the  motion  because  it  appears  by  counter 
showing  made  by  the  state  that  the  facta 
relied  on  as  newly-discovered  evidence  wer* 
sufficiently  rebutted,  and,  besides,  they  were 
mainly  immaterial  and  impeaching  in  their 
nature. 

7.  It  was  earnestly  Insisted  by  plaintiff  tn 
error  that  the  Judgment  below  should  be  re- 
versed, and  a  new  trial  granted,  because  tii* 
verdict  was  contrary  to  the  evidenca  W* 
think  that  the  brief  statement  of  the  Cacti 
given  In  the  first  part  of  this  opinion  hi  It- 
self an  answer  to  this  contention.  A  confes- 
sion of  guilt,  when  corroborated,  will  sus- 
tain a  verdict  of  guilty.  The  confession  In 
this  case  was  not  only  corroborated  by  proof 
of  the  corpus  delicti,  but  was  further  corrobo- 
rated by  proof  of  the  fact  that  the  killing 
occurred  in  the  manner  and  at  the  place  in- 
dicated by  the  defendant  In  his  confession. 
He  stated  that  the  deceased  was  overtaken 
by  him  after  he  had  fallen  over  the  log.  Be- 
hind  this  Identical  log  the  body  was  found. 
He  stated  further  that  the  purpose  of  the 
murder  was  to  steal  the  money  on  the  person 
of  the  deceased.  The  proof  showed  the  mon- 
ey was  absent  from  the  body  when  found. 
He  stated  that  blood  was. to  be  found  upon 
his  pants.  The  pants  were  not  recovered,  but 
blood  was  found  upon  the  drawers,  which 
had  evidently  permeated  through  the  pants. 
He  stated  that  tbe  pants  and  money  would 
be  found  at  a  designated  place.  WtaOe  not 
found  there,  the  place  gave  every  appearance 
that  something  had  been  concealed  there,  and 
aftOTwards  removed.  It  was  certainly,  to  say 
the  least  of  it,  a  plausible  theory  tai  this  case 
that  during  the  conversation  between  the  de- 
fendant and  the  deceased  in  the  wagon  the 
former  had  ascertalnsi  that  tha  latter  kmi 
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money  upon  his  person,  and  tbat  afterwards 
he  borrowed  of  the  deceased  a  knife,  ostensi- 
bly for  the  purpose  of  fixing  his  harness,  but 
really  for'  the  purpose  of  assassinating  the 
deceased,  and  when  the  deceased  was  as- 
saulted he  fled,  and  was  overtaken  and  killed, 
after  haying  fallen  over  a  log,  as  stated  In 
the  confession.  All  confesslonB  should  be 
scanned  with  gpreat  caution  and  care,  and  we 
think  this  rule  should  be  particularly  Invok- 
ed and  griven  in  charge  to  the  jury  when  a 
confession  Is  made,  however  voluntary,  by 
one  of  tender  age,  while  under  arrest  and  in 
distress.  This  caution  the  Judge  emphasized 
In  his  charge,  and  we  do  not  see  how  be 
could  well  have  been  more  particular  in  his 
warnings  to  the  Jury  upon  the  subject  of  ac- 
cepting as  the  truth  the  confession  of  the  de- 
fendant 

There  being  therefore  no  rule  of  law  vio- 
lated, and  the  verdict  being  supported  by  the 
evidence,  we  will  not  interfere  with  the  dis- 
cretion of  the  trial  judge  in  overruling  the 
motion  for  a  new  trial.  Judgment  affirmed. 
All  the  Justices  concurring. 


(102  Ga.  B65) 

BYROM  V.  GUNN  et  aL 
(Supreme  Court  of  Georgia.     June  9,  1897.) 
Triai/~Arodmbnt — Eqcitt—Rbpbrekob— Guard- 
ians —  ELIOIBILITT  —  ACCOONTINO — JODOMBNTS 

— Praod— KoLLOwiso  Trust  Poitdb— Scbrooa- 

riON. 
•  1.  There  waa  no  error,  in  the  trial  of  a  case 
in  which  both  sides  had  filed  exceptions  to  an 
auditor's  report,  in  allowing  the  opening  and 
conclusion  of  the  argument  to  that  party 
against  whom  the  report  as  a  whole  bore  the 
more  heavily,  and  against  whom  a  judgment, 
in  effect  overruling  such  party's  most  important 
exceptions,  would  have  resulted  from  a  gen- 
eral approval  of  the  report 

2.' Exceptions  of  fact  to  the  report  of  an  au- 
ditor appointed  in  an  equity  case  are  not  to  be 
passed  upon  by  a  jury,  unless  approved  by  the 
court,  and  its  discretion  in  refusing  to  approve 
snch  exceptions  will  not  unless  manifestly 
abused,  be  controlled  by  the  supreme  court 

3.  Where  a  guardian  received  and  managed 
the  ward's  entire  estate,  and,  though  nominally 
succeeded  by  his  wife  in  the  trust  did  not  sur- 
render to  her  any  of  the  ward's  property,  but 
continued  to  hold  .and  control  all  of  the  same 
exactly  as  if  no  change  in  the  guardianship  had 
taken  place,  having  ^n.fact  procured  his  wife's 
appointment  for  unlawful  purposes  of  his  own, 
without  regard  to  the  ward's  interest  or  wel- 
fare, so  that  from  the  t>eginning  until  the  ap- 
pointment of  a  successor  to-  his  wife  in  the 
guardianship,  he  was  practically,  though  not 
so  all  the  while  in  name,  the  real  guardian,  he 
was.  In  a  final  acconnting  with  the  wife's  suc- 
cessor, chargeable  with  interest  upon  the  basis 
prescribed  in  section  3498  of  the  Civil  CJode. 

4.  It  has  at  any  time  since  the  passage  of  the 
"married  woman's  law  of  1866"  been  lawful  to 
appoint  a  married  woman  gnardian  either  of  her 
own  child  or  of  another  person.  Where,  how- 
ever, such  a  woman,  who  bad  been  appointed 
gnardian  of  a  lunatic,  as  the  successor  of  her 
hnsband,  could  not  be  held  liable  as  such  guard- 
ian, because  she  had,  at  the  instance  of  a  next 
friend  of  the  ward,  been  removed  from  the 
guardianship  on  the  ground  tbat  her  ori^nal 
appointment  was  void,  she  could  not  in  defense 
to  an  action  against  herself  and  her  husband 
for  an  account  and  settlement  and  for  subject- 


ing to  the  ward's  claim  property  held  by  her, 
bat  paid  for  in  part  with  the  ward's  fnnds, 
lawfully  complain  of  the  husband's  tieing  char- 
ged with  compound  interest  under  the  sectioa 
airave  cited,  or  ol  the  making  of  a  judgment 
against  him  embracing  such  interest  expressly 
binding  upon  snch  property,  if  the  same  was  in 
other  respects  subject 

5.  Where  a  husband  mingled  fonda  of  his 
own,  funds  belonging  to  his  wife,  and  fnnds 
belonging  to  a  ward,  and  indiscriminately  used 
the  same  in  divers  real-estate  transactions,  in 
the  course  of  which  he  made  nnmerons  pur- 
chases, sales,  and  reinvestments,  sometimes 
taking  title  to  property  thus  bought  in  his  own 
name,  and  at  other  times  in  his  name  as  tma- 
tee  for  the  wife,  and  where,  as  an  outcome  of 
all  these  operations,  it  finally  resulted  that  she 
obtained  against  him,  in  an  equitable  proceed- 
ing in  which  the  ward  was  not  represented,  a 
judgment  establishing  In  the  wife,  as  against 
the  husband,  the  title  to  a  considerable  amount 
of  realty,  consisting  of  various  separate  par- 
cels, titles  to  which  he  had  taken  in  Ixith  of 
the  ways  above  indicated,  and  into  which,  as  a 
wliole,  the  funds  of  the  ward  were  traceable, 
though  it  was  impossible  to  ascertain  how 
much  of  any  of  the  three  funds  went  into  any 
particular  parcel,  and  where  in  the  above-men- 
tioned transactions,  which  took  place  prior  to 
the  rendition  of  snch  judgment  the  husl>and 
was  acting  as  agent  for  the  wife,  and  be  and 
she  eollusively  procured  that  judgment  to  be 
rendered  for  the  purpose  of  hindering,  delaying, 
or  defrauding  his  creditors,  \dd:  (a)  l^at  the 
act  of  the  husband  in  intermingling  the  varions 
funds  referred  to  was,  in  law,  the  act  of  the 
wife,  so  far  as  concerned  the  rights  of  Hxe 
ward,  (b)  That  such  judgment  though  bind- 
ing and  conclusive  between  the  husband  and 
wife,  was  not  so  as  to  the  ward,  (c)  That  un- 
der the  facts  recited,  all  of  the  property  cover- 
ed by  such  judgment  Including  not  only  that 
to  which  the  hnsband  took  tiUea  in  his  own 
name,  but  also  that  to  which  he  took  titles  as 
trustee  for  his  wife,  could  lawfully  be  subject- 
ed to  the  satisfaction  of  the  ward's  claim 
against  him,  in  so  far  as  the  same  rested  npoa 
the  misappropriation  of  the  ward's  money  in 
the  manner  above  stated. 

6.  It  appearing  in  the  present  case  that  the 
husband,  as  former  guardian,  was  liable  to  the 
ward,  not  only  for  money  used  as  indicated  in 
the  preceding  note,  but  also  because  of  a  dev- 
astavit in  failing,  as  such  gnardian,  to  collect 
money  due  the  ward,  there  was  not  in  view  of 
the  auditor's  findings  of  fact  as  approved  by 
the  court,  any  error  in  adjudging  that  the  prop- 
erty which  he  had  purchased  with  the  inter- 
mingled funds,  and  to  which  he  had  taken  ti- 
tles in  his  own  name,  was  subject  to  the  satis- 
faction of  the  ward's  claim  arising  from  sucb 
devastavit  as  well  as  that  founded  upon  the 
misuse  of  the  ward's  funds,  but  the  property  to 
which  the  former  guardian  took  titles  as  tnis- 
tee  should  also  have  been  adjudged  subject  to 
the  satisfaction  of  the  claim  arising  from  sucb 
misuse.  There  was  no  error  in  providing,  in 
the  judgment  rendered,  for  a  subrogation  of 
the  wife,  in  the  contingency  therein  stated,  to 
the  right  of  the  present  guardian  to  receive  any 
sum  hereafter  collected  upon  the  claim  which 
the  former  guardian  had  failed  to  coilect 

7.  This  case,  npon  its  sulwtantial  merits,  is 
controlled  by  what  is  above  laid  down;  and. 
while  some  errors  were  committed  both  by  the 
auditor  and  the  trial  judge,  none  of  them  re- 
quire special  notice,  or  are  of  any  material 
consequence,  save  those  on  the  part  of  the 
judge,  which  are  corrected  by  directions  given 
in  the  judgment  herein  rendered. 

(Syllabus  by  the  Court.) 

Error  from   superior  court   Bibb  county; 
W.  H.  Feiton,  Jr.,  Judge. 
Action  between  John  S.  Byrom,  guardian, 
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and  N.  M.  Gunn  and  others.  A  judgment 
waa  rendered,  and  the  parties,  respectively, 
bring  a  main  bill  and  a  cross  bill  of  azcep- 
tlona.    Affirmed. 

Gostin,  Ouerry  &  Hall  and  J.  M.  Da  Pree^ 
for  plaintiff  In  error.  Hill,  Harris  ft  Bnrch, 
for  defendants  In  error. 

PER  CURIAM.  Judgment  on  main  bill  of 
exceptions  affirmed,  with  directions;  on  cross 
bill,  affirmed. 


(lOS  Oa.  830) 


BARNES  ▼.  STATE. 


(Supreme  Court  of  Georgia.    Oct  12,  1888.) 

CBBTioRiLBi  TO  Cotnrrr  CouaT— Crimihal  Law- 
Affidavit  OF  FOVBRTT. 

1.  An  affidavit  attached  to  a  petition  for  cer- 
tiorari to  review  the  judgment  of  a  county 
court  in  a  criminal  case,  m  which  the  affiant 
made  oath  that,  "owing  to  his  poverty,  he  is 
unable  to  pay  the  cost  or  give  the  Iwnd  and 
security  as  required  by  law,"  substantially 
complies  with  the  requirements  of  section  765 
of  tne  Penal  Code,  notwithstanding  such  affi- 
davit includes  the  words  relating  to  the  giving 
of  bond  and  security.  This  is  so  because  the 
affidavit  unequiTocally  sets  forth  the  inability 
of  affiant  to  pay  the  cost,  and  does  not  state 
conjunctively  hia  inability  to  give  the  bond. 

2.  The  ruling  made  in  the  case  of  De  Loach 
V.  Richards,  Id  S.  E.  717,  94  Ga.  730,  is  not  m 
conflict  with  what  is  here  held.  That  case  is 
incorrectly  reported.  The  record  shows  that 
the  affidavit  conjunctively  stated  that  the  af- 
fiant was  unable  to  pay  the  cost,  "and"  give 
security,  etc.  A  similar  reference  bos  hereto- 
fore been  made  to  the  case.  See  Flanagan  v. 
Scott,  81  S.  E.  23,  102  6a.  399. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Hancock  coun- 
ty;  S.  Reese,  Judge. 

Lee  Barnes  was  convicted  of  crime,  and 
brings  error.    Reversed. 

W.  H.  Burwell,  for  plaintiff  tn  error.  B. 
H.  Lewis,  SoL  Gen.,  for  the  State. 

PER  CURIAM.    Judgment  reversed. 


(U»  Gta.  ES») 

DISMUKE  T.  STATE. 
(Supreme  0>nrt  of  Georgia.    Oct.  12,  1898.) 

MlSDEMElN-OR— CbANOS    OF  VaNOB— ORDBR. 

1.  A  judge  of  the  superior  court  may.  In  his 
discretion,  transfer  a  misdemeanor  case  from 
the  superior  to  the  county  court  for  trial,  with- 
out regard  to  the  court  in  which  such  case  orig- 
inated. 

2.  An  order  for  such  transfer,  however,  can. 
not  be  granted  in  vacation. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Sumter  county; 
Z.  A.  Littlejobn,  Judge. 

J.  H.  Diamuke  was  convicted  of  a  misde- 
meanor, and  brings  error.    Reversed. 

J,  A.  Ansley,  Allen  Fort,  and  J.  F.  Watson, 
for  plaintiff  in  error.  F.  A.  Hooper,  SoL 
Gen.,  by  C.  R.  Crisp,  for  the  State. 

FISH,  J.     A  special  presentment  was  re- 
turned by  the  grand  Jury  of  Sumter  county 
charging  J.  H.  Dismnke  with  the  offense  of 
81  RE.— 36 


keeping  a  lewd  bouse.  This  presentment  was 
transferred  by  the  Judge  of  the  superior 
courts  of  the  Southwestern  circuit  to  the 
county  court  of  Sumter  county  for  trlaL  The 
accused  filed  special  pleas  In  the  county 
court,  to  the  effect  that  it  had  no  Jurisdiction 
of  the  person  or  subject-matter  of  the  case, 
(1)  because  the  presentment  had  been  trans- 
ferred after  adjournment  of  the  superior 
court,  and  duriqg  vacation,  and  that  the  Judge 
of  the  superior  court  had  no  power  to  make 
the  transfer  during  vacation;  (2)  because  the 
case  originated  In  the  superior  court,  and  not 
In  the  county  court,  and  that  the  Judge  of 
the  superior  court  had  no  authority  to  trans- 
fer such  a  case,  either  In  term  or  vacation; 
and  for  these  reasons  the  case  was  still  pend- 
ing in  the  superior  court  These  pleas,  upon 
demurrer,  were  stricken  by  the  county  Judge, 
and  error  assigned  in  petition  for  certiorari. 
The  certiorari  was  overruled,  and  the  peti- 
tioner excepted. 

We  will  consider  the  points  made  in  the 
pleas  In  the  reverse  order  of  presentation. 

1.  Can  a  misdemeanor  case  originating  In 
the  superior  court  be  legally  transferred  to 
the  county  court  for  trial?  We  think  the  leg- 
islature clearly  Intended  to  confer  upon  the 
Judges  of  the  superior  courts  authority  to 
transfer  such  cases.  As  indicating  this  In- 
tention, the  act  of  1872  (Acts  1871-72,  p.  298, 
9  22)  provided  that  all  misdemeanors  pending 
in  the  superior  court  of  a  county  at  the  time 
of  the  establishment  of  a  county  court  for 
that  cbnnty  should  be  transferred  for  trial 
to  such  county  court  While  this  section  of 
the  act  may  have  been  void,  as  an  attempt  to 
deprive  the  superior  court  of  its  constitution- 
al Jurisdiction  of  such  cases,  yet  it  shows  that 
the  general  assembly  Intended  to  make  no 
distinction,  as  to  the  power  of  superior  court 
Judges  to  transfer  misdemeanors,  between  cas- 
es originating  In  the  superior  court  and  those 
originating  in  the  county  court  The  act  of 
1879  (Acts  1878-79,  p.  132)  Is  "An  act  to  define 
the  Jurisdiction,  i>ower  and  proceedings  of 
every  county  court,"  etc.  By  the  second  par- 
agraph of  the  first  section  of  this  act  Juris- 
diction is  given  "to  try  all  offenses  committed 
In  the  county,  for  which  the  offender  is  not 
punishable  capitally  or  by  Imprisonment  in 
the  penitentiary;  which  criminal  Jurisdiction 
shall  be  exercised  as  hereinafter  set  forth." 
As  to  how  criminal  cases  shall  be  tried,  sec- 
tion 8  provides  that,  "when  a  criminal  case 
is  first  called  for  trial,  the  defendant  shall 
be  asked  by  the  Judge,  whether  he  demands 
as  a  condition  to  trial,  indictment  or  present- 
ment by  a  grand  Jury,  and  if  he  make  no 
such  demand,  the  fact  shall  be  entered  of 
record.  He  shall  then  be  asked  whether  he 
demands  a  trial  by  Jury,  and  if  he  make  no 
such  demand,  that  fact  shall  be  recorded;  and 
thereafter  a  written  accusation  shall  be  made 
out  and  proceeding  shall  be  had  thereon  as 
in  section  299  of  the  Code  of  1873."  Section 
9  provides  that.  If  the  accused  demands  In- 
dictment or  presentment,  he  aball  be  balled 
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or  committed.  Section  11  lays:  "Such  In- 
dlctmenta  or  presentmeiits,  u  may  be  trans- 
ferred to  tbe  coTinty  court  by  tlie  anperlor 
court,  shall  be  tried  therein  in  the  manner 
herein  set  forth,  except  asking  the  defend- 
ant If  he  demands  indictment  or  present- 
ment" The  act  says  nothing  more  about  the 
transfer  of  indictments  and  presentments 
from  superior  to  county  courts.  While  sec- 
tion 11,  Just  quoted,  does  not  expressly  con- 
fer upon  Judges  of  the  superior  courts  author- 
ity to  transfer  misdemeanor  cases  from  the 
superior  to  the  county  courts  for  trial,  yet  the 
existence  of  such  power  is  clearly  recognized, 
and  the  section  makes  no  distinction  between 
cases  originating  in  the  superior  courts  and 
those  originating  in  the  county  courts.  The 
language  is  certainly  broad  enough  to  cover 
both  classes  of  cases.  One  of  the  great  pur- 
poses of  the  establishment  of  county  courts 
was  to  relieve  the  superior  courts  of  the 
trial  of  misdemeanor  cases  by  providing  a 
tribunal  wherein  such  cases  might  be  dis- 
posed of  more  promptly  and  with  less  ex- 
pense to  counties.  If  only  such  cases  can 
be  transferred  to  the  county  courts  as  orig- 
inated therein,  then  the  principal  object  for 
their  establishment  will  be  greatly  impaired. 
The  Judges  of  the  superior  courts,  in  circuits 
having  county  courts,  have  construed  the  law 
as  giving  them  authority  to  transfer,  in  their 
discretion,  all  misdemeanor  cases  pending  in 
their  courts  to  the  county  courts,  without  ref- 
erence to  the  court  in  which  such  cases  orig- 
inated, and  this  has  been  the  practice  for 
more  than  20  years  past  We  think  such 
practice  clearly  authorized  under  the  law. 

2.  Judges  of  the  superior  courts  have  no  au- 
thority in  vacation  to  grant  orders  transfer- 
ring misdemeanor  cases  pending  in  such 
courts  to  the  county  courts.  "Said  Judges 
cannot  exercise  any  power  out  of  term  time, 
except  the  authority  is  expressly  granted." 
Olv.  Code,  S  432S.  The  solicitor  general  con- 
tends that  authority  to  transfer  misdemeanor 
cases  In  vacation  to  connty  courts  is  granted 
by  section  4323  of  the  Civil  Code.  We  do  not 
think  sa  That  section,  after  conferring  pow- 
er upon  the  Judges  of  the  superior  and  city 
courts  to  hear  and  determine,  in  vacation, 
without  any  order  passed  in  term,  motions 
for  new  trials  and  certiorari,  adds:  "And  all 
such  other  matters  as  they  now  can  hear  and 
determine  in  terna  time,  and  which  are  not 
referred  to  a  Jury."  While  the  granting  of 
an  order  transferring  a  misdemeanor  case 
from  the  superior  to  the  connty  court  la  a 
matter  which  Is  not  referred  to  a  Jury,  yet  It 
Is  not  a  matter  to  be  heard  and  determined 
in  term  or  at  any  other  time.  The  section 
does  not  expressly  grrant  the  power  to  trans- 
fer, and  such  authority  cannot  otherwise  ex- 
ist The  Judge  of  the  county  court  erred, 
therefore,  in  sustaining  the  demurrer  to  the 
special  plea,  that  the  case  could  not  have  been 
legally  transferred  in  vacation,  and  the  cer- 
tiorari should  have  been  sustained.  Judg- 
ment reversed.    All  the  JusUcea  concurring. 


(Ut  Oa.  412) 
HOWABD  et  aL  T.  OASSBL&  . 
(Soprem*  Ooort  of  Georgia.    July  27,  1SD&) 
QOABDiAX— AoTBoaiTT— Batifioatioh— Comuon 
— BKTiRirr— Vbxdob  avd  Pubchassk 
— Fjlrtiss. 

L  Where  a  testamentary  gnardlan  enters  in- 
to a  contract  for  the  purdiase  of  land,  pays  a 
Krt  of  the  purchase  money  with  the  funds  of 
I  wards,  and  ezecntes  a  promiaeory  note  is 
Us  representative  capacity  for  the  balance,  os 
a  suit  instituted  by  the  vendor  to  obtain  i 
Judgment  on  the  note  the  minor  wards  are  not 
necessary  parties.  If  the  contract  thns  enter> 
ed  Into  la  antlioriced  by  law  or  the  terms  ol 
the  Mil,  the  gnardian,  being  the  legal  repream- 
tatlve  of  the  wards,  ia  the  only  necessary  part; 
defendant  in  snch  a  case,  and  a  indgment 
against  him  binds  their  property  In  his  handa. 
If  the  execution  of  snch  a  contract  ia  not  with- 
in the  power  of  the  guardian.  It  may  bind  him 
In  his  Individual  capacity,  but  cannot  in  any 
event  bind  the  property  of  the  warda. 

2.  While  the  wards  may  have  a  right  of  ac- 
tion against  their  gnardian  for  an  illegal  and 
anauthorised  investment  of  funds  belonging  to 
them,  by  which  snch  funds  are  lost  and  thii 
right  of  action  may  extend  to  any  person  who, 
with  a  knowledge  of  the  facta,  received  tlw 
funde,  yet  the  wards  cannot  maintain  a  pro- 
ceeding in  whidi,  wlille  claiming  the  fmits  ot 
an  alleged  illegal  investment  they  deny  Ite 
vendor's  right  to  proceed  against  the  property 
he  sold  for  the  balance  of  the  purchase  taaoej. 
If  they  ratify  the  investment  and  claim  th* 
property  purchased,  they  ratify  also  the  ^o- 
ceeolng  by  the  vendor  to  collect  the  balance  of 
the  purcnase  money  out  of  the  property  sold. 
Such  a  contract  is  not  several  in  Its  tenns,  and 
mnst  be  ratified  in  its  entirety,  or  repudiated 
altogether, 

(Syllabus  by  the  Oonrt) 

Error  from  superior  cotut,  Dekalb  coun- 
ty; J.  S.  Candler,  Judge. 

Action  by  Helen  S.  Howard  and  others,  by 
next  friend,  against  Raleigh  G.  Cassdi. 
From  a  Judgment  for  defendant  plaintiffs 
bring  error.    Affirmed. 

Townes  A  Nldhaiea,  for  plalntifrs  In  mm. 
Arnold  &  Arnold,  tot  defendant  In  error. 

LITTLB,  J.  The  plaintiffs  sedc  to  aet  aside 
a  Judgment  In  favor  ot  Inman  against  George 
W.  Howard,  their  testamentary  guardian. 
They  allege  that  tiiey  were  not  made  par- 
ties to  tlie  action;  that  they  bad  a  good  de- 
fense to  it  which  was  that  the  note  sued  on 
was  given  by  Howard,  their  guardian,  in  lils 
capacity  as  such,  and  did  not  bind  the  plaln- 
tlSs,  n<^  shoold  snch  Judgment  be  a  Uen  on 
their  property,  because  the  testamentary 
guardian  did  not  have  the  power  to  incumber 
the  estate  of  the  minors  in  any  manner;  and, 
referring  to  the  Judgment  they  pray  that  It 
be  declared  null  and  void  as  against  then 
and  their  property,  and  that  it  be  set  aside. 
We  cannot  see  the  necessity  tot  the  decree 
prayed  for.  If  it  be  true  that  the  guardian 
had  no  legal  power  to  enter  into  a  contract 
which  would  bind  the  property  of  hla  wards, 
then  they  were  not  bound  by  such  contract; 
not  would  it  be  necessary  for  their  protec- 
tion that  they  should  be  made  parties,  and 
urge  a  defense  in  a  suit  on  a  contract  whidi 
did  .not  Include  them  in  its  obligations.    If 
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the  gnardlan  alone  waa  sued  on  the  note, 
and  the  minora  were  not  parties,  they  would 
not  be  bound  by  the  Judgment  rendered.  If, 
on  the  contrary,  the  guardian  had  the  power 
to  bind  the  property  of  bis  wards  by  his 
promise  to  pay,  then  the  property  of  the  wards 
would  be  bound  by  virtue  of  the  power  he 
had  to  make  the ,  contract;  but  In  neither 
event  would  it  be  necessary  to  make  the  mi- 
nor wards  parties  defendant  in  such  an  ac- 
tion. The  suit  In  which  the  judgment  waa 
rendered  was  based  on  a'  promissory  note  ex- 
ecuted by  the  guardian.  This  note  he  waa 
personally  bound  to  pay.  There  waa,  as  we 
understand  It  no  effort  made  to  obtain  a 
judgment  binding  the  property  of  the  wards, 
but  a  Judgment  by  default  waa  rendered 
against  the  guardian,  his  contract  being  un- 
condltlonaL  No  Judgment  is  set  out  in  the 
pleadlnga,  and,  of  course,  we  have  no  means 
of  ascertaining  its  character.  It  makes  no 
difference  that  the  Judgment  rendered  desig- 
nates him  as  the  guardian  of  the  plaintiffs; 
It  Is,  nevertheless,  only  a  personal  Judgment 
"▲  Judgment  rendered  against  one  as  guard- 
Ian  is  no  more  than  a  Judgment  against  him 
witiiont  the  addition,  for  the  word  'guardian' 
is  only  descrlptlo  personse."  Tobin  v.  Addi- 
son, 2  Strob.  8.  Our  Code  (section  2565)  de- 
clares: "A  guardian  cannot  •  •  •  by 
any  contract  other  than  those  specially  al- 
lowed by  law,  bind  the  property  of  his  ward, 
or  create  any  lien  thereon."  In  Story  on 
Promissory  Notes  the  rule  governing  the 
question  Is  laid  down  as  follows:  "And,  as 
to  trustees,  guardians,  executors,  and  admin- 
istrators and  other  persons  acting  en  autre 
droit  they  are  by  our  law  generally  held 
personally  liable  on  promissory  notea,  be- 
cause they  have  no  authority  to  bind  ex 
dlrecto  the  persons  for  whom  or  for  whose 
benefit  or  for  whos6  estate  they  act  and 
hence,  to  give  any  validity  to  a  note,  they 
must  be  deemed  personally  bound  as  mak- 
ers." See  Lovdace  v.  Smith,  89  Ga.  180.  In 
McFarlin  t.  Stlnson,  56  6a.  896,  this  court 
ruled  that  an  executor  could  not  bind  the 
estate  of  his  testator  by  a  promissory  note 
executed  by  him,  and  signed  as  executor; 
and  in  Qaudy  v.  BabUtt  Id.  641,  it  was  in 
terms  held  that  this  rule  has  not  been  re- 
laxed as  to  executors,  administrators,  or 
gnardlans;  and  in  Harrison  v.  McClelland, 
57  Oa.  531,  It  was  held  that  a  note  signed  as 
administrator  bound  the  maker  individually. 
So  that  if  our  reasoning  be  correct,  the  prom- 
issory note  given  by  Howard  as  guardian 
bound  him  Individually;  and,  If  no  power 
was  conferred  on  him  by  the  will  which  cre- 
ated him  guardian  to  so  bind  the  estate  of  his 
wards,  then,  while  the  Judgment  rendered 
became  a  lien  on  his  property,  it  did  not  cre- 
ate any  lien  on  the  property  of  the  latter. 
We  do  not  mean  to  say  that  there  are  no  con- 
tracts entered  into  by  grnardlans  which  can 
be  enforced  against  the  property  of  the 
wards.  There  may  be,  but  when  such  is  the 
case.  It  It  brought  about  generally,  not  by 


virtue  of  the  contract  alone,  but  as  a  result 
of  an  equity  in  favor  of  the  promisee.  In  all 
such  cases,  however,  the  pleadings  and  proof 
must  show  the  subsisting  equity.  As  a  mat- 
ter of  law,  guardians  of  the  property  of 
wards  are  trustees,  whose  jiowers  over  the 
property  of  their  cestuis  que  trustent  are  de- 
fined by  law.  Among  these  powers  are  not 
Included  the  execution  of  a  contract  bind- 
ing the  estate  of  his  wards;  hence,  where 
such  a  contract  was  sought  to  be  enforced 
against  him,  it  was  not  necessary  that  the 
wards  should  be  made  parties  to  the  suit; 
and,  inasmuch  as  the  Judgment  rendered  on 
such  contract  created  no  lien  on  the  property 
of  the  wards,  there  can  be  no  reason  for  en- 
tertaining the  petition  on  their  part  to  set 
aside  such  Judgment  In  this  case  the  guard- 
ian was  invested  with  his  power  by  will.  It 
was  entirely  competent  for  the  testator  to  ilz 
his  powers,  and  it  was  also  competent  for  the 
testator  to  confer  on  the  guardian  the  power 
to  contract  and  by  his  contracts  bind  the  es- 
tate of  the  wards.  If  this  power  was  confer- 
red by  the  will,  then  the  contract  made  by 
the  guardian  depends  for  its  validity  on  tiiat 
instrument  and  the  effect  of  the  Judgment 
rendered  on  such  a  contract  is  determined, 
not  by  the  law  regulating  the  powers  of 
guardians,  but  by  the  powers  given  him  by 
the  will.  But  if  we  admit  that  in  this  case, 
power  was  given  to  bim  to  bind  the  prop- 
erty of  his  wards  by  his  contract  aa  guard- 
Ian,  even  in  that  case  the  wards  are  not  nec- 
essary parties  in  a  suit  to  enforce  such  con- 
tract because  the  contract  of  the  guardian 
Is  authorized  to  be  made,  and,  when  made, 
to  bind  the  estate  of  the  ward,  by  the  terms 
of  the  will  of  the  donor,  who  had  the  power 
to  annex  such  conditions. 

2.  The  petition  alleges  that  the  guardian 
of  the  plaintiffs  purchased  a  described  tract 
of  land  for  the  sum  of  |2,500;  that  he  only 
paid  12,000  of  the  purchase  price,  and  gave 
his  promissory  note  for  the  remaining  $600, 
signed  by  the  maker  as  guardian.  It  further 
alleges  that  the  guardian  had  sufficient  prop- 
erty belonging  to  the  wards  to  pay  the  entire 
purchase  money  for  the  land,  but  that  he 
did  not  do  so.  It  alleges  that  the  note  was 
traded  to  Inman;  that  it  was  sued  to  Judg- 
ment; and  that  the  execution  Issuing  on  such 
Judgment  was  levied  on  the  land  so  pur- 
chased, which  was  sold  under  the  execution, 
and  bought  byCassels,  who  was  put  In  pos- 
session. It  further  alleges  that  Howard,  the 
guardian,  at  the  time  of  the  purchase,  re- 
ceived a  bond  from  Pendleton,  conditioned  to 
make  title  to  him  as  guardian  on  payment  of 
the  balance  of  the  purchase  money  as  ex- 
pressed In  the  note.  The  plaintiffs  allege 
that  they  have  tendered  to  Pendleton  the 
balance  of  the  purchase  money  as  expressed, 
and  have  demanded  a  deed  to  the  land  and 
possession;  and  they  pray  that  the  sherUTs 
deed  to  Cassels  be  canceled,  that  Pendleton 
pay  to  Cassels  the  amount  paid  out  by  the 
latter,  and  that  Pendleton  be  required   to 
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make  a  deed  conveyliig  tbe  land  to  the  plain- 
tiffs. In  other  words,  the  plaintiffs  allege 
that  It  was  an  Illegal  act  for  their  guardian 
to  make  the  purchase,  but  that  he  did  make 
It,  and  paid  $2,000  of  money  belonging  to 
them  as  part  of  the  purchase  money.  Under 
these  circumstances  they  claim  tbe  benefit  of 
the  purchase,  and  insist  that  they  have  the 
right,  on  payment  of  the  balance  of  tbe  pur- 
chase money,  to  have  a  title  to  the  properly, 
and  possession.  Thus,  they  seek  to  ratify  a 
part  of  the  transaction,  but  at  tbe  same  time 
they  repudiate  that  part  of  tbe  contract 
which  reserved  title  to  tbe  land  in  Pendleton, 
with  the  right  in  tbe  latter  to  proceed  against 
the  land  for  tbe  collection  of  the  balance  of 
tbe  purchase  money.  We  tbink  this  cannot 
be  done  after  suit  for  balance  of  purchase 
money,  and  a  sale  of  the  land  under  the  Judg- 
ment therein  obtained.  Conceding  tbe  pur- 
chase made  with  tbe  funds  of  tbe  wards  to 
have  been  illegal,  then  the  guardian  is  liable 
to  tbe  wards  for  tbe  money  so  illegally  used; 
and  this  Is  true  not  only  of  the  guardian,  but 
of  all  other  persons  who,  with  a  knowledge  of 
such  Illegal  use,  participated  In  tbe  conver- 
sion of  their  money.  Under  well-settled  prin- 
ciples, tbe  wards  can  follow  the  money  so 
paid  into  the  hands  of  any  one  who  received 
It  with  a  knowledge  of  their  rights  and  of 
tbe  illegality  of  the  transaction;  but  it  la 
not  consistent  to  ratify  an  Illegal  investment 
made  by  the  guardian,  and  repudiate  a  part 
of  tbe  contract  by  which  tbe  guardian  un- 
dertook to  pay  the  balance  of  the  purchase 
money  before  he  received  a  title.  The  rule 
is  that  tbe  principal  cannot  ratify  a  part  and 
repudiate  a  part.  He  must  adopt  the  whole 
contract,  or  none.  Olv.  Code,  {  302L  And 
a  ratification  relates  back  to  tbe  act.  ratified. 
Id.  {  3019.  See,  also.  Hunter  v.  Steinbridge, 
17  Ga.  243;  Perry  v.  Mulligan,  58  Ga.  479; 
Barclay  v.  Hopkins,  69  Ga.  666.  So  that,  if 
the  plaintiffs  claim  this  land,  sucb  claim 
must  be  based,  either  on  a  ratification  of  tbe 
action  of  their  guardian  in  making  the  pur- 
chase, or  because  their  money  went  into  tbe 
purchase.  If  they  ratify  tbe  illegal  act,  such 
ratification  extends  back  to  the  contract  of 
purchase,  and  they  must  ratify  the  contract 
as  an  entirety.  If  it  be  contended  that  they 
are  following  their  funds,  and  are  attempting 
to  recover  the  land  because  their  funds 
went  into  its  purchase,  as  a  resulting  trust, 
then,  under  the  doctrine  of  pucb  trusts,  they 
might  have  a  right  to  have  tbe  land  for 
which  their  money  paid;  but  In  tills  case  tbe 
land  is  not  alleged  to  be  in  possession  of  the 
persons  who  received  tbe  money  belonging 
to  them.  The  guardian  did  not  acquire  a  title 
to  the  land,  but,  under  tbe  contract,  it  re- 
mained in  the  original  vendor;  and,  while  it 
may  be  true  that  the  wards  had  an  equitable 
interest  in  the  land  to  the  extent  of  tbe 
amount  of  their  funds  which  went  towards 
its  purchase,  it  Is  a  question  whether  the 
equity  so  possessed  by  them  attaches  to  the 
land  while  in  the  band  of  a  purchaser  at 


Judicial  sale,  by  which  sale  title,  under  tbe 
terms  of  tbe  contract,  first  passed  out  of  tbe 
vendor.  If  the  allegations  in  the  petition 
be  true.  It  it  certain  that  Pendleton  could 
not  now  convey  title  to  the  land.  In  onr 
opinion,  the  wards  are  not  entitled  to  have  a 
decree  vesting  in  them  title  to  tbe  land  on  the 
simple  tender  to  Pendleton  of  tbe  balance  of 
tbe  purchase  money  contracted  to  be  paid  by 
tbe  guardian.  It  is  too  late,  after  a  sale  of 
the  land  has  been  made  under  a  Judgment 
rendered  on  a  note  given  for  tbe  balance  of 
the  purchase  money  under  tbe  terms  of  a 
contract,  to  demand  of  tbe  orighial  vendor  of 
the  land  that  he  make  a  title  on  payment  of 
the  balance  of  the  purchase  money  originall; 
contracted  to  be  paid.  If  tbe  wards  stand  on 
the  contract  made  by  their  guardian,  they 
must  not  only  take  that  part  which  Is  favor- 
able to  them,  but  that  other  part  also  whicli 
made  the  land  subject  to  be  sold  for  the 
balance  of  tbe  purchase  money. 

It  la  a  matter  of  regret  that  tbe  record  does 
not  contain  more  of  the  facts.  We  cannot 
determine  to  whom  Pendleton  conveyed  the 
title  to  tbe  land.  If  be  ever  conveyed  it  to 
any  one.  We  do  not  know  from  this  reconl 
whether,  when  Pendleton  traded  tbe  note  ta 
Inman,  be  gave  to  the  latter  title,  so  as  to 
comply  with  tbe  terms  of  tbe  bond  which  h? 
had  'executed  to  tbe  guardian.  These  are 
pregnant  questions,  which,  in  one  view  of 
the  case,  materially  affect  the  rights  of  the 
plaintiffs.  We  only  deal  with  the  case  as  It 
is  brought  to  our  attention.  The  plalnUSs. 
under  the  statement  of  facts  made  in  the 
petition,  are  not  remediless.  Certainly,  if  the 
stated  facts  are  true,  the  guardian  would  be 
liable  to  them  for  the  value  of  their  property 
wblcb  he  misapplied.  Whether  this  liabUitr 
extends  to  those  who  received  it,  and  to  the 
purchaser  of  the  land,  are  questions  to  he 
governed  by  facts  not  shown  in  tbe  record. 
But,  under  any  view  we  take  of  the  case,  tne 
plaintiffs  are  not  entitled,  tmder  tbe  facts  al- 
leged In  tbe  petition,  to  a  decree  for  tbe  land, 
and  the  court  committed  no  error  in  sustain- 
ing a  demurrer  to  tbe  petition.  Judgment 
affirmed.    All  tbe  Justices  concurring. 


aoB  Oa.  M3i 
SOUTHERN  RY,  CO.  v.  MORRISON. 
(Supreme  Court  of  Georgia.    Oct.  13,  1S9&) 
Railroads— Injphiss  to  Licbnskbb  —  CoKTuBr- 

TOBT  NsOLtOBNCS. 

1.  A  railway  company  is  not  liable  for  pei^ 
Bonol  iojurieB  received  by  an  employft  of  one 
of  its  patrons  in  moving  a  loaded  freight  car 
which  had  been  delivered  and  left  safely  stand- 
inc  on  a  side  track  for  the  purpose  of  beio; 
unloaded,  even  though  such  injuriea  may  have 
been  occasioned  because  of  a  defect  in  a  brake 
attached  to  the  car,  and  the  company  ■was 
chargeable  with  notice  of  its  condition.  If  the 
person  was  injured  in  conseqnence  of  his  hav- 
ing voluntarily  placed  himself  in  a  perilous  sit- 
uation, and  failed  to  exercise  ordinary  care 
and  diligence  as  to  the  matter  of  his  own  safe- 
ty. 

2.  Whether  the  agent  of  the  railroad  com 
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pany  did  or  did  not  consent  that  the  consignee 
shonld  moye  the  loaded  car  from  the  place  of 
delivery  to  a  point  on  the  track  more  oonTen- 
tent  for  the  consignee,  if  in  so  moTing  the  car 
it  conclusiyely  appears  that  the  person  injured 
stood  on  the  bnmper  of  the  car,  with  one  foot 
against  the  lumber  with  which  it  was  loaded, 
and  in  this  position  attempted  to  control  the 
movements  of  the  car  by  the  use  of  the  brake 
while  passing  down  a  grade,  and  if  it  be  fur- 
ther shown  that  while  in  such  position  he  fell 
and  was  run  over  by  the  car,  such  gross  negli- 
gence and  want  of  care  will  bar  a  recovery 
against  the  railroad  company,  whether  the  car 
was  or  was  not  moved  with  the  assent  of  the 
railroad  company. 
(SyUabua  by  the  Ooort.) 

Error  from  city  court  of  Blberton;  P.  P. 
Proffitt,  Judge. 

Action  by  Nathan  Morrison,  by  next  friend, 
against  the  Southern  Railway  Company.  There 
was  a  Judgment  for  plaintiff,  and  defendant 
brings  error.    Rerersed. 

Geo.  C.  Grogan,  A.  G.  McCurry,  and  Hamil- 
ton McWhorter,  for  plaintiff  in  error.  W. 
p.  Tutt,  for  defendant  in  error. 

LITTLE,  J.  This  was  an  action  to  recover 
damages  for  a  tort  alleged  to  have  been  com- 
mitted by  the  plaintifF  in  error  on  the  person 
of  the  defendant  in  error.  In  addition  to  the 
statement  of  the  caae  given  above,  it  is  only 
•ecessary,  for  the  consideration  of  the  prin- 
ciples of  law  on  which  we  think  the  decision 
of  the  case  must  rest,  to  refer  to  certain  por- 
tions of  the  evidence  contained  in  the  record. 
A  car  load  of  lumber,  consigned  to  Oampbell, 
which  was  sold  by  the  latter  to  the  Eiberton 
Planing  Mill,  was  transported  by  the  plaintifF 
in  error,  over  its  road,  to  Eiberton,  aqd  placed 
on  a  side  track  leading  to  the  planing  mill; 
being  coupled  to  two  other  cars.  Campbell, 
the  consignee,  hired  the  defendant  in  error 
and  other  laborers  to  unload  the  lumber  from 
this  car.  When  they  were  making  prepara- 
tions to  unload  the  lumber,  the  person  In 
charge  of  the  planing  mill  objected  to  its  be- 
ing unloaded  at  the  particular  point  where 
the  car  had  been  placed  by  the  railroad  com- 
pany. Then,  according  to  the  -witness  ^Ing 
Morrison,  "be  went  to  see  Mr.  Campt>ell,  who 
was  down  at  the  depot,  on  the  platf(»7n,"  and 
told  him  of  the  objection  raised  to  having  the 
car  unloaded  at  the  place  where  it  stood. 
This  witness  further  stated  that  then  the 
agent  of  the  railroad  told  Mr.  Campbell  that 
the  car  would  have  to  be  unloaded,  and,  if 
not  promptly  unloaded,  he  would  have  to  pay 
storage  on  it,  and  that  "it  would  have  to  be 
unloaded,  if  it  has  to  be  moved."  Campbell, 
the  consignee,  testified  that  the  car  could  have 
been  imloaded  where  it  was.  "•  •  •  When 
Morrison  came  down  to  tell  me  what  Mr. 
Swearengin  said  about  not  mixing  the  lum- 
ber. Champion  [the  agent]  asked  me  when 
I  was  going  to  get  the  car  unloaded.  •  *  * 
I  told  him  what  Swearengin  liad  said.  He 
said:  'The  lumber  does  not  belong  to  Swear- 
engin. It  belongs  to  you.  And  I  must  get  it 
□nloaded,  or  you  must  pay  storage.'  -  He  said 
fMt  'the  car  will  have  to  be  unloaded.  If  it 


has  to  be  moved.'  He  did  not,  however,  make 
any  proposition  to  move  it.  I  know  that  he 
needed  the  car.  The  freight  train  had  left 
I  never  knew  of  any  cars  being  moved  on 
that  side  track  before  by  the  consignee,  with 
the  knowledge  and  consent  of  the  company. 
The  lumber  on  the  car  was  loaded  high,  and 
bulged  forward  some,  and  rested  against  the 
brake.  I  have  known  of  consignees  moving 
cars  on  that  track,  but  never  knew  it  done 
with  the  knowledge  of  the  agent  of  the  rail- 
road. The  grade  at  that  point  was  rather 
steep,  and  a  car  could  get  away  from  you." 
The  evidence  further  tended  to  show  that  the 
brake  on  this  car  was  defective;  that  before 
being  moved  it  was  safely  "chocked";  that 
the  railroad  company  was  in  the  habit  of 
leaving  cars  on  the  side  track,  to  be  unloaded 
for  the  planing  mill,  and  the  consignees'  mov- 
ed them  whenever  they  wanted  to  do  so.  The 
witness  testified  that  he  did  not  know  that 
any  agent  of  the  company  Imew  of  such  mov- 
ing, but  was  sure  that  some  of  the  train 
bands  did.  The  engineer  who  brought  in  the 
car  testified  that  the  car  causing  the  injury 
was  left  on  the  side  track  at  Eiberton,  near 
the  planing  mill,  at  a  point  designated  by  the 
foreman  of  the  mill,  "scotched  up,"  and  in  an 
entirely  safe  condition.  The  defendant  in  et^ 
ror  .testified:  That  his  leg  was  cut  ofT  by  a 
car  running  over  it  while  he  waa  in  the  em- 
ploy of  Campbell,  unloading  lumber.-  "Tb6 
lumber  wa«  loaded  on  a  fiat  car,  and  Camp- 
bell told  me  to  get  up  there  and  stop  the  car 
when  it  started  off.  The  lumber  was  loaded 
so  high  that  I  could  not  stand  on  it  I  put  one 
foot  on  the  bumper,  and  the  other' against  the 
lumlser,  and  got  hold  of  the  brake.  •  •  • 
I  started  to  turn  the  brake,  when  it  broke  off. 
•  *  •  There  was  no  other  place  on  the  car 
that  I  could  have  gotten  on  to  operate  the 
brake.  I  got  on  the  loaded  car,  put  one  foot 
on  the  bumper  and  the  other  on  the  lumber, 
and  undertook  to  regulate  with  the  brake  the 
speed  of  the  car  down  grade.  I  did  not  know 
the  use  of  the  ratchet  wheel.  I  did  not  know 
it  was  fixed  to  hold  the  brake  when  it  was 
applied.  •  •  •  1  never  worked  on  a  rail- 
road. As  I  started  to  turn  the  brake,  it  broke 
off.  I  fell  off  in  front  of  the  car,  which  ran 
over  my  leg." 

The  evidence  is  voluminous.  There  was  no 
conflict  as  to  the  manner  in  which  the  injury 
was  inflicted,  and  we  have  only  referred  to 
certain  portions  of  the  evidence  in  order  to 
ascertain  the  relative  rights  of  the  parties. 
The  theory  of  the  plaintiff  in  the  court  below 
was  that  the  railroad  company  was  guilty  of 
negligence  In  not  having  a  proper  and  safe 
brake  on  the  car.  Assuming  that  the  brake 
was  defective,  was  that  fact  as  to  this  plain- 
tiff, negligence?  The  presumption  of  negli- 
gence against  common  carriers,  where  there 
is  a  loss  of  goods,  arises  by  operation  of  law. 
Civ.  Code,  t  2264.  And  a  railroad  company  is 
liable  for  any  damages  done  to  persons  or 
property  by  the  running  of  looomotlvea  or 
cars,   the   presumption   In   all   cases   being 
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agalnat  tiie  company.  Id.  |  2821.  Bat  evi- 
dently tbe  ninnlns  of  locomotiyes  or  can  re- 
ferred to  In  the  atatnte  la  confined  to  those 
caaea  where  the  company,  by  tta  aerranta, 
agenta,  or  employfia,  la  operating  tbe  cara  or 
locomotlvea  In  aome  manner.  Bren  In  tbeae 
caaea,  notwlthatandlng  the  preaomptlon,  no 
one  can  recover  damagea  for  Injnrlea  to  person 
or  property  aiiatalned  by  ancb  mmilng  of  tbe 
locomotive  or  cara  where  the  injnry  Is  canaed 
by  hla  own  negligence.  Id.  {  2322.  It  la  ele- 
mentary law  that  where  there  ia  no  dnty 
there  ia  no  negligence,  and  that  a  party  who 
baaes  an  aaaerted  right  of  action  npon  the 
negligence  of  the  defendant  must  show  tbe 
breach  of  a  apedflc  dnty  owing  to  him.  HHII- 
ott,  B.  B.  p.  602.  We  are  of  the  opinion  that 
no  presumption  of  negligence  arlsea,  under 
the  facta  of  thla  case,  against  the  railroad 
company,  becanae  the  injury  waa  not  occa^ 
aloned  by  the  oi>eration  or  running  of  the  car 
by  any  aervant,  agent,  or  employ^  of  tbe  rail- 
road company.  The  bijured  man  waa  a  stran- 
ger to  the  company.  He  himself  testified,  not 
only  that  he  waa  not  an  employe  of  the  rail- 
road company,  but  that  at  the  time  he  under- 
took to  manage  the  car  he  did  ao  aa  the  em- 
ployA  of  the  consignee,  and  by  the  ezpreaa 
dta«ctlon  of  the  latter;  that  he  was  wholly  in- 
experienced in  such  matters;  and,  unleaa  we 
out  treat  the  conalgnee  as  autborlaed  to  act 
for  the  company  In  putting  the  car  In  motion, 
BO  presumption  of  negligence  can,  as  a  matter 
of  law,  arlae  agalnat  the  railroad  company. 
In  his  work  on  TOrti  (id  Bd.,  p.  060)  Judge 
Cooley  laya  down  the  role  that  In  every  caae, 
in  order  to  recover,  the  person  Injured  moat 
point  out  the  duty  which  la  anpposed  to  have 
been  neglected,  and  how  it  arose.  As  no  pre- 
sumption of  negligence  can  arise  under  the 
facta  of  thla  caae,  what  duty  to  the  defend- 
ant in  error  haa  been  abown  to  rest  on  the 
company  t  It  waa  not  that  of  a  carrier  of 
passengers,  nor  can  It  be  that  due  by  a  rail- 
road company  to  an  empIoyA.  The  maxim  re- 
spondeat superior  meana  that  a  railway,  Uke 
other  maatera,  la  dvlllter  responsible  for  the 
acta  of  Its  servants,  If  the  particular  act  caus- 
ing tbe  Injury  be  within  tbe  scope  of,  and  be 
done  In  the  exercise  of,  the  servant's  delegat- 
ed authority.  Patt  By.  Ace.  Law,  p.  99.  And 
the  reason  of  the  rule  Is  explained  to  be  that 
where  one  la  Injured  by  the  act  of  another, 
and  It  la  sought  to  make  some  person  other 
than  the  one  who  occasioned  the  Injury  re- 
q>onsib1e,  it  is  suflldent  to  show  ttaat  Hie 
person  whose  negligence  caused  the  Injury  waa 
at  tbe  time  not  acting  on  his  own  account, 
but  aa  a  servant  In  the  business  of  his  master, 
and  the  damage  resulted  because  the  buslnesa 
was  not  conducted  with  due  care.  Id.  p.  100. 
But  the  rule  doea  not  apply  to  cases  where 
the  railway  does  not  stand  in  the  character 
of  employer  to  the  person  by  whose  act  tbe 
Injury  haa  been  occaaloned.  See  Burrows  v. 
Ballway  Cio.,  68  N.  Y.  SS6;  Ballroad  Oo.  v. 
Splcker,  lOB  Pa.  8t  142;  Frost  v.  Railroad 
Co.,  10  Allen,  887.    Tbe  person  ahown  to  have 


been  injured  in  thla  case  was  not  an  employs, 
and  the  dnty  of  providing  aafe  machinery, 
tools,  and  appliances  did  not  extend  to  Um. 
The  test  of  the  existence  of  the  relation  ot 
master  and  servant  ia  found  in  the  exereiae 
by  the  railway  company  of  authority  In  ap- 
pointing the  aervant,  tai  directing  hla  acta,  in 
receiving  the  benefit  of  his  acta,  and  In  re- 
serving the  power  of  dismissal.  Patt  By. 
Ace.  Law,  1 104,  and  aotborltlea  dted  In  note 
6.  Tbe  defendant  in  error,  when  hla  relation 
la  so  tested,  cannot  be  treated  aa  an  employ^, 
and  there  did  not  exist  any  dnty  on  the  part 
of  the  company  to  him  in  that  capacity. 

Bat  it  ia  said  by  counael  for  defendant  in 
error  that  the  principle  ruled  by  thla  court 
in  tbe  caae  of  Ballway  Go.  v.  Booth,  98  Ga. 
20,  2S  S.  B.  928,  controls  this  caae  in  hla  fa- 
vor. Such  is  not  oar  construction  of  the  rnl- 
ing  made  In  that  case.  We  have  carefully 
examined  it,  and  think  that  the  caae  ia  rest- 
ed on  sound  legal  principles  not  applicable 
here.  There  the  railroad  company  nndertook 
to  fumish  cars  to  be  loaded  with  lumber  by 
a  shipper  on  a  aide  track  at  his  min.  This 
nndertaklng  carried  with  it  a  duty  on  the 
part  of  the  railway  company  to  fnmlah  safe 
and  suitable  cara  for  tbe  purpose  of  being 
loaded,  and  this  duty,  by  force  of  tbe  agree- 
ment, extended,  not  only  to  the  shipper,  bat 
to  tbe  persons  whom  he  employed  to  load 
tbt  cars  tve  him.  While  loading  a  car  wltK 
lumber,  from  Its  defective  condition,  un- 
known to  the  shipper  and  his  employes,  tiie 
car,  or  a  part  of  It,  turned  over,  tell  npon 
an  employe,  and  killed  him.  Undonbtedly 
the  company  waa  Charged,  under  its  contract 
with  the  duty  of  famishing  cars  which  were 
safe  for  the  purpose  for  which  they  were 
contracted  to  be  used;  that  Is,  loaded  with 
lumber.  This  work  the  shipper  could  do  by 
himself  or  his  servants,  and  on  proof  that 
the  loading  waa  properly  done,  but  that,  ow- 
ing to  a  defect  In  the  car,  a  servant  of  tiie 
shipper  waa  killed,  thla  court  hdd  that  the 
company  waa  liable,  if  the  defect  was  of 
a  character  discoverable  by  tbe  exercise  of 
ordinary  care  on  the  part  of  the  company, 
and  If  the  injured  person  could  not,  by  the 
exercise  of  ordinary  care,  have  avoided  tbe 
consequences  to  himself.  Tbe  prlndides  rul- 
ed are  dearly  distinguished  and  sound.  If 
we  apply  them  to  the  facta  of  this  caae  as 
ahown  by  the  record,  at  most  it  would  be 
held  that  It  waa  the  duty  of  tbe  railroad 
company  to  have  transported /the  lumber  In 
a  car  safe  for  unloading  by  tbe  consignee, 
Campbell,  and  that  this  duty  extended  to 
Campbell  and  his  servants,  one  of  whom  was 
the  injured  man,  and  If,  in  properly  unload- 
ing the  car,  the  defendant  In  error,  being  a 
servant,  had  been  injured  because  of  a  de- 
fect in  the  car  discoverable  by  tbe  company 
In  tbe  exercise  of  ordinary  care,  which  injury 
the  aervant,  on  his  part,  could  not  have 
avoided  by  the  exercise  of  ordinary  care, 
the  com^ny  would  then  have  been  liable 
for  the  Injury.  But  tbe  defendant  In  enor 
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was  not  Injured  In  any  attempt  to  unload  tbe 
car.  Ttaere  was  no  defect  In  the  car,  bo  far 
as  the  evidence  shows,  which  prevented  It 
from  being  nnloaded  with  safety.  If  ther* 
was  a  defect  In  the  brake,  this  of  itself  did 
not  render  the  cars  unsafe  for  unloading. 
The  Injnry  occurred  to  the  defendant  in  error 
when,  having  gotten  upon  the  car,  he  al- 
lowed it  to  be  pot  in  motion,  undertaking  to 
control  the  speed  while  running  down  a  de- 
cline of  the  track.  Tbe  rule  la  well  settled 
that  even  if  an  employ^  goes  upon  the  track, 
or  elsewhere  upon  the  company's  premises, 
not  in  the  line  or  discharge  of  hla  duty,  and 
without  any  invitation,  express  or  Implied, 
be  is,  at  most,  a  mere  licensee,  to  whom  the 
company  owes  no  duty  to  keep  such  place 
safe  (3  Mllott,  R.  B.  {  1261);  and,  further. 
If  an  employ^  works  with  a  machine  which 
he  was  not  required  to  use,  or  uses  a  ma- 
chine for  a  purpose  for  which  it  was  not  In- 
tended by  the  employer,  or  If  one  employed 
to  do  a  designated  kind  of  work,  or  to  work 
at  a  particular  place,  voluntarily  undertakes 
to  do  some  other  work,  or  goes  to  a  place 
different  from  that  assigned  him  by  the  con- 
tract of  employment,  he  cannot  successfully 
Insist  that  he  la  within  the  protection  of  the 
rule  that  the  master  must  exercise  ordinary 
care  to  protect  him  against  injury  (Id.  | 
130S).  By  a  parity  of  reasoning,  the  serv- 
ant of  another,  seeking  to  recover  damages 
from  a  railroad  company  for  injuries  sus- 
tained by  him  while  shifting  or  moving  a  car 
on  a  siding,  which  had  been  left  safely  stand- 
ing on  such  siding  by  the  company  for  the 
purpose  of  being  unloaded,  la  not  entitled  to 
recover,  unless  he  shall  make  it  appear  that 
he  waa  thus  moving  or  shifting  the  car  by 
authority  from  the  company,  or  at  least  that 
the  invitation  extended  to  him  to  unload 
•uch  car  embraced  such  authority.  Nor 
would  he  be  entitled  to  recover,  even  if  ha 
had  authority  to  so  move  the  car,  unless  he 
made  It  appear  that  he  could  not  by  the  ex- 
ercise of  ordinary  care  have  avoided  the  con- 
aeguencea  of  the  company's  negligence.  See 
BaUway  Co.  v.  Booth,  supra.  The  undertak- 
ing of  the  railroad  company,  as  we  under- 
stand the  evidence  in  this  case,  was  to  deliv- 
er the  car  on  the  side  track  to  be  unloaded, 
but  It  was  not  to  deliver  on  the  side  track  a 
car  which  utterly  Inexperienced  persona 
might  be  at  liberty  to  move  down  a  decline 
to  another  place.  And  for  the  purpose  of  this 
case  we  are  entirely  within  the  terms  of  the 
statute  when  we  say  that  If  the  undertaking 
had  been  to  deliver  a  car  on  the  side  track 
for  that  purpose,  and  the  person  injured  had 
been  an  employe,  when  he  climbed  on  the 
end  of  the  car,  and  stood  with  one  foot  on 
tbe  bumper  and  the  other  against  the  lum- 
ber with  which  the  car  waa  loaded,  and 
while  relying  on  the  brake  to  keep  him  In 
position '  as  well  aa  to  stop  the  car,  we 
know  of  no  principle  of  law  under  which 
the  Injured  i)erson  could  have  recovered 
.damages   under  such   drcumstancea.     Had 


an  employ^  placed  himself  In  that  posi- 
tion,—not  uiMU,  but  on  the  outside  of,  a 
heavily  ladened  car,— and,  being  so  placed, 
allowed  the  car  to  be  put  in  motion  to  run 
down  a  grade,  expecting  to  save  himself  by 
banging  onto  the  brake,  which  proved  to  be' 
defective,  the  law  would  have  forbidden  a 
recovery,  because,  unquestionably,  such  In- 
Jury  would  have  been  occasioned  by  his  own 
negligence.  To  charge  any  person  or  «»> 
poratlon  owning  or  operating  a  line  of  rail- 
road, either  with  or  without  knowledge  that 
a  car  delivered  under  such  circumstances  as 
are  found  to  exist  here  would  be  moved  be- 
fore It  could  be  unloaded.  In  the  absence  of 
any  or  all  of  Its  servants  or  agents  who  were 
accustomed  to  move  cars,  with  the  reckless 
act  of  a  volunteer  entirely  Ignorant  as  to  the 
handling  of  cars,  who  apparently  observed 
not  the  remotest  precaution  looking  to  his 
safety,  la  something  which  neither  the  law 
nor  our  sense  of  Justice  will  permit  We 
sympathize  with  the  unfortunate  young  man 
who  thus  lost  his  limb.  More  than  sympathy 
on  our  part  would  work  a  gross  Injustice  to 
others. 

There  are  a  number  of  exceptions  made, 
which,  under  the  view  we  take  of  the  case, 
It  is  not  now  necessary  to  pass  upon,  as 
another  trial  of  the  case  is  to  be  had.  From 
a  careful  review  of  the  evidence,  and  for  tbe 
reasons  heretofore  given,  the  verdict  render- 
ed In  this  case  Is,  in  our  opinion,  contrary  to 
law  and  the  evidence,  and  we  are  therefore 
constrained  to  rule  that  the  court  erred  In 
refusing  to  set  It  aside  and  to  grant  a  new 
trial.  Judgmoit  reversed.  All  the  Justices 
concurring. 
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(Supreme  Court  of  (Seorgla.    Oct  12,  1886.) 

CanavAi.  Law— Kbw  Triai/— Di8QUAJ.iriBD  Juaoa 
— Oath— Administbatiok— Etidekos. 

1.  Relationship,  within  the  prohibited  de- 
grees, of  a  Juror  to  the  defendant  In  a  criminal 
case,  although  unknown  to  the  defendant  and 
his  oonuel  until  after  verdict  is  not  a  soffldent 
ground  to  set  aside  the  verdict  on  a  motion  for 
new  trial. 

2.  On  the  trial  In  open  court  of  the  Issne  in  a 
dvU  case,  an  attorney  at  law  in  snch  case  may 
lawfully  administer  an  oath  to  a  witness. 

3.  There  was  some  corroboration  of  the  chl^ 
witness  for  the  state  in  this  case,  and  whether 
snch  corroboration  was  soffldent  to  support  a 
verdict  of  guilty  was  a  question  for  the  Jury, 
under  proper  instruction  from  the  oonrt 

(Syllabus  by  the  Oourt) 

Error  from  superior  court  Tattnall  county; 
B.  U  Gamble,  Judge. 

J.  B.  Sikes  was  convicted  of  perjury,  and 
brings  error.    ASlrmed. 

H.  J.  McGee  and  Jaa.  K.  Hlnes,  for  plain- 
tiff In  error.  B.  T.  Bawlings,  SoL  Qen.,  for 
die  State. 

SIMMONS,  O.  J.  1.  SIkes  was  Indicted  for 
the  offense  of  perjury,  and,  upon  trial,  was 
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convicted.  Be  made  a  motion  for  new  trial, 
upon  the  grounds  that  the  verdict  was  con- 
trary to  law  and  the  evidence,  and  that  one 
of  the  Jurors  who  tried  his  case  and  agreed 
to  the  verdict  of  guilty  was  his  third  cousin, 
and  was  therefore  disqualified  to  sit  upon  the 
Jury.  The  usual  affidavits  of  ignorance  of 
the  accused  and  his  counsel  of  this  fact  were 
attached  to  the  motion.  The  court  overruled 
the  motion,  and  the  defendant  excepted.  We 
think  that  the  court  did  not  err  in  overruling 
this  ground  of  the  motion.  In  the  case  of 
Wright  V.  Smith  (Ga.)  80  S.  B.  651,  this  ques- 
tion was  fully  investigated  by  the  court,  and 
It  was  ruled  that  "relationship  of  a  Juror, 
within  the  prohibited  degrees,  to  the  unsuc- 
cessful party  In  a  case,  although  unknown  to 
such  party  or  his  counsel  until  after  verdict, 
Is  not  sufQcIent  ground  for  a  new  trial."  The 
reasoning  of  Mr.  Justice  Lewis  In  that  case  is 
satisfactory  to  the  court,  and  Is  adopted  as 
the  views  of  the  court  In  the  case  now  under 
consideration. 

2.  It  was  Insisted  In  the  argument  here,  un- 
der the  general  grounds  that  the  verdict  was 
contrary  to  law  and  the  evidence,  that  there 
was  no  lawful  oath  administered  to  Sikes  in 
the  case  of  Xeomans  against  Bazemore,  In 
which  It  was  alleged  that  the  perjury  was 
committed.  The  evidence  in  the  present  case 
shows  that  the  oath  was  administered  by  an 
attorney  of  the  court  who  represented  one  of 
the  parties  in  the  case  of  Yeomans  against 
Bazemore;  that  he  obtained  a  continuance  of 
the  case  on  the  testimony  of  Sikes;  and  that 
he.  In  open  court,  administered  the  usual  oath 
to  the  witness.  It  is  now  claimed  by  coun- 
sel for  Sikes  that  the  attorney  liad  no  au- 
thority under  the  law  to  administer  this  oath; 
that  the  oath  was  not  lawful;  and  that, 
therefore,  Sikes  should  not  have  been  convict- 
ed of  perjury.  This  same  question  was  made 
In  the  case  of  Thomas  v.  State,  67  Ga.  460. 
On  that  case,  counsel  for  defendant  objected 
to  the  solicitor  general's  administering  the 
oath  to  the  witnesses;  the  trial  Judge  held 
that  be  was  a  proper  officer  of  the  court  to 
administer  the  oaths;  and  this  court  affirm- 
ed that  ruling.  In  the  case  of  Baker  v.  State, 
97  Ga.  347,  23  S.  E.  829,  the  indictment  al- 
leged, among  other  things,  that  the  oath  was 
administered  by  one  Morris,  an  attorney  at 
law  in  the  court,  representing  one  of  the  par- 
ties to  the  case  pending.  One  of  the  grounds 
of  demurrer  to  the  Indictment  was  that  it 
did  not  show  that  a  lawful  oath  had  been  ad- 
ministered to  the  defendant  before  he  com- 
mitted the  perjury  alleged.  The  demurrer 
was  overruled,  and  that  ruling  was  affirmed 
by  this  court  Thus,  this  court  has  held  that 
the  solicitor  general  may  lawfully  administer 
the  oath  in  a  criminal  case,  and  that  an  at- 
torney representing  one  of  the  parties  in  a 
civil  case  may  lawfully  administer  the  oath  In 
that  case.  The  solicitor  general  or  the  attor- 
ney, when  he,  \a  open  court,  administers  oaths 
to  witnesses,  is  a  mere  organ  or  mouthpiece 
of  the  coart    In  our  opinion,  It  Is  the  same 


as  though  the  judge  presiding  administered 
the  oath  himself.  The  attorneys  are  officers 
of  the  court,  and,  when  they  administer  oaths 
to  witnesses,  they  simply  represent  the  court, 
and  the  oaths  are  as  legal  and  binding  as  if 
the  Judge  had  himself  repeated  the  words  of 
the  oaths. 

3.  It  seems  from  the  record  that  Sikes,  on 
the  motion  to  continue  the  civil  case,  testified 
that  he  had  subpoenaed  one  Finley  as  a  wit- 
ness in  the  case  sought  to  be  continued,  and 
that  he  had  in  person  handed  him  the  sub- 
pcena.  On  the  trial  of  Sikes  for  perjury,  Fin- 
ley  testified  that  Sikes  had  never  handed  him 
a  subpoena  In  that  case,  or  any  other.  Thus 
far  we  have  oath  against  oath.  Had  the  evi- 
dence then  closed,  Sikes  could  not  have  been 
convicted.  Section  991  of  the  Penal  Code  de- 
clares, however,  that.  In  a  case  of  perjury, 
one  witness  and  corroborating  circumstances 
may  be  sufficient  to  authorize  a  conviction. 
Oounsel  for  plaintiff  In  error  claim  that  there 
were  no  corroborating  circumstances,  or.  If 
any,  that  they  were  not  sufficient  to  authorize 
a  conviction.  In  order  to  corroborate  the  tes- 
timony of  Flnley  that  he  had  never  been  sub- 
poenaed In  the  case  above  mentioned,  the  state 
introduced  the  clerk  of  the  court,  who  testified 
that  he  had  examined  the  records  for  this 
subpoena,  and  had  failed  to  find  any  record  of 
it  The  law  requires  the  clerk  to  keep  a  sub- 
poena docket  In  which  shall  be  entered  every 
subpoena  issued  hi  any  case,  the  name  of 
the  witness,  the  case,  etc.  Had  the  clerk  is- 
sued a  subpoena  to  Sikes  to  be  served  on  Fin- 
ley,  and  done  bis  duty,  the  ntunber  of  the 
subpoena,  the  case,  and  FInley's  name  would 
have  appeared  upon  the  subpoena  docket 
Not  appearing  there,  according  to  the  testi- 
mony of  the  clerk,  the  fair  presumption  would 
be  that  no  subpoena  bad  been  Issued,  and. 
therefore,  that  Sikes  could  not  have  served 
such  an  one  upon  Flnley.  However  this  may 
be,  it  was  a  question  for  the  Jury  to  decide 
whether  FInley's  testimony  was  sufficiently 
corroborated.  Under  the  Code  of  the  state 
and  the  decisions  of  this  court  the  sufficiency 
or  weight  of  corroborating  circumstances  is 
for  the  Jury  alone,  not  for  the  court.  When 
the  Jury  finds  that  the  corroboration  is  sufR- 
clent  and  the  trial  Judge  Is  satisfied  with 
their  finding,  this  court  will  not  interfere  with 
the  latter's  discretion  In  refusing  a  new  trial 
unless  it  is  manifestly  abused.  In  the  case 
of  Ransone  v.  Christian,  56  Ga.  356,  Jackson, 
J.,  In  discussing  the  amount  of  corroboration 
necessary  In  cases  of  this  kind,  remarked: 
"We  tliink  the  circumstances  should  be  such 
as  to  convince  the  Jury,— such  aa  so  to 
strengthen  the  one  witness  as  to  induce  them 
to  believe  that  he  has  sworn  truly,  and  that 
the  plaintiff  swore  falsely.  If  the  Jury  are 
satisfied  with  the  weight  of  the  corrotioratlng 
circumstances,  it  is  enough.  There  must  be 
sufficient  corroboration  to  satisfy  them,  and 
how  much  would  be  exactly  equal  to  the 
weight  of  another  witness  It  would  be  hard 
for  us  to  prescribe  or  for  them  to  calculate." 
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See,  also,  Powen  y.  State.  44  Oa.  209;  Bell 
T.  State,  73  Oa.  572;  Eyans  t.  State,  78  Oa. 
851.  Judgment  affirmed.  All  the  Justlcea 
'Concurring. 
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(Supreme  Court  of  Georgia.    Oct  12,  1888.) 
Abanoonmbkt  ov  Cbild— Fobhib  Contioiiok. 

Upon  the  trial  of  an  Indictment  under  lec- 
tion  114  of  the  Penal  Code,  charging  a  father 
yrith  willfully  and  Toluntarily  abandoning  his 
chUd,  leaving  it  in  a  dependent  and  destitute 
■condition,  proof  of  actual  desertion  l>y  the  fa- 
ther is  necessary  to  complete  the  offense. 
Where  a  faUier  has  actually  deserted  his  child, 
leaying  it  in  the  condition  above  referred  to, 
and  has  been  convicted  of  and  punished  for  the 
offense,  he  cannot  be  again  convicted  Cor  a  vio- 
lation of  this  section,  unless  it  be  shown  that 
he  has  returned  to  the  discbarge  of  his  parental 
duty  to  the  cbild,  and  haa  again  deserted  it; 
and  this  is  true  notwithstanding  it  appears  on 
the  second  trial  that  the  original  abandonment 
is  willfully  and  voluntarily  continued,  and  the 
condition  of  the  child  remains  dependent  and 
destitute. 
(Syllabus  by  the  (»urt) 

Error  from  criminal  court  of  Atlanta;  J.  D. 
Berry,  Judge. 

Alexander  Gay  waa  convicted  of  abandon- 
ing bis  child,  and  brings  error.    Reversed. 

F.  R.  Walker,  (or  plaintiff  In  error.  Jas. 
P.  O'Neill,  for  the  State. 

COBB,  J.  Alexander  Gay  was  tried  In  the 
criminal  court  of  Atlanta  upon  an  accusa- 
tion charging  him  with  the  offense  of  aban- 
doning his  child,  leaving  her  In  a  dependent 
and  destitute  condition.  The  accused  filed 
pleas  of  former  conviction  and  not  guilty,  and 
the  Issues  thus  arising  were,  by  consent,  sub- 
mitted to  the  decision  of  the  Judge  without  a 
Jury,  upon  an  agreed  statement  of  facts, 
which  was,  in  substance,  as  follows:  Accus- 
ed Is  the  husband  of  Sally  Gay.  They  have 
one  child,  Lililan,  bom  In  1896.  Neither 
bas  any  property  from  which  the  child  can 
derive  a  support  The  accused  has  for  some 
years  had  good,  paying  employment  as  a 
laborer;  but  be  refuses  now,  and  has  con- 
stantly refused  since  the  begetting  of  the 
child,  to  pay  anything  to  the  maintenance  or 
support  of  either  his  wife  or  child.  He  aban- 
doned his  wife  and  child  before  the  birth  of 
the  latter,  and  has  refused  to  live  with  the 
wife  or  support  the  child  since  its  birth.  The 
wife  has  no  means  of  support  except  her 
manual  labor,  and  she  lives  with  her  father, 
who  is  forced  to  assist  her;  otherwise  the 
child  would  be  thrown  upon  the  charity  of 
the  public.  The  child  was  abandoned  by  the 
father,  and  "left  in  a  dependent  and  destitute 
condition,"  before  its  birth.  On  February  2, 
1897,  the  accused  was  convicted  in  the  crim- 
inal court  of  Atlanta  for  the  abandonment 
of  his  child  which  had  taken  place  prior  to 
that  date,  and  be  paid  the  fine  which  was  then 
Imposed  upon  him.  He  has  never  returned 
to  bis  family,  or  provided  for  it  or  for  the 


child  In  any  way,  since  the  abandonment 
which  was  the  foundation  of  the  conviction 
above  referred  to.  The  court  entered  Judg- 
ment refusing  to  sustain  the  plea  of  former 
conviction,  and  adjudging  the  accused  guilty 
of  the  offense  charged  in  the  accusation.  To 
this  Judgment  the  accused  excepted. 

The  accusation  in  the  former  case,  as  well 
as  in  the  present  case,  was  brought  under 
section  114  of  the  Penal  Code.  This  section 
bad  its  origin  in  an  act  of  the  general  as- 
sembly approved  December  13,  1866,  which 
was  as  follows: 

"An  act  to  add  an  additional  section  to  the 
4Cb  division,  part  4th.  tiae  Ist.  of  the 
Penal  Code. 

"4.  Section  1.  Be  It  enacted,"  etc.,  "that  if 
any  father  shall  wilfully  and  voluntarily 
abandon  bis  child  or  children,  leaving  them 
In  a  dependent  and  destitute  condition,  such 
father  shall  be  guilty  of  a  misdemeanor,  and 
on  conviction  thereof  sliall  be  punished  as 
for  other  misdemeanors."    Acts  1SG6,  p.  151. 

In  1879  an  act  was  passed  making  the  wife 
a  competent  witness  In  prosecutions  under 
the  act  Just  quoted.  Acts  1878-79,  p.  66. 
The  original  act,  as  thus  amended,  now  ap- 
pears in  the  Penal  Code  in  the  following  lan- 
guage: 

"If  any  father  shall  wilfully  and  volun- 
tarily abandon  his  child,  leaving  it  in  a  de- 
pendent and  destitute  condition,  be  sliall  be 
guilty  of  a  misdemeanor.  The  wife  shall  be 
a  competent  witness  In  such  cases  to  testify 
for  or  agalDst  her  husband."    Section  114. 

The  accused  having  been  convicted  and 
punished  under  this  section,  and  being  a  sec- 
ond time  placed  upon  trial  for  what  is  claim- 
ed to  be  the  same  offense.  It  becomes  neces- 
sary to  determine  whether  the  word  "aban- 
don," in  the  statute,  refers  to  one  complete 
ed  act  of  desertion  continuously  persisted  in, 
and  therefore  constituting  only  one  offense, 
or  whether  the  desertion  willfully  continued 
in  from  day  to  day  constitutes  each  day  a 
separate  act  of  abandonment.  In  other 
words,  does  the  actual  desertion  of  a  child 
by  a  father  under  circumstances  which  would 
render  him  liable  to  punishment  under  the 
law  constitute  the  offense,  and  when  this 
actual  desertion  is  once  punished  Is  the  law 
satisfied,  or  does  an  actual  desertion,  once 
taken  place  and  willfully  persisted  in,  make  a 
separate  and  distinct  case  of  abandonment 
for  each  day  that  it  continues?  If  the  former 
is  correct,  the  accused  was  Improperly  con- 
victed In  the  present  case.  If  the  latter  posi- 
tion is  sound,  iliu  Judgment  of  conviction  was 
right  In  order  to  determine  this  question. 
It  is  necessary  to  ascertain  what  was  meant 
by  the  general  assembly  when  they  used  the 
word  "abandon"  In  this  statute.  The  word 
"abandon,"  in  its  ordinary  sense,  means  tc 
forsake  entirely;  to  renounce  and  forsake;  to 
leave  with  a  view  never  to  return;  to  give 
over  entirely;  to  forsake  or  renounce  ut- 
terly. See  Webster's  and  the  Standard  Dic- 
tionaries.    When  referring  to  the  desertion 
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of  p,  wife  hy  a  husband,  tbe  word  baa  been 
defined  to  mean  "tbe  act  of  a  bosband  in  vol- 
untarlly  leaving  bit  wife  wltb  an  Intention  to 
forsake  her  entirely,  never  to  return  to  ber, 
and  never  to  resume  bis  marital  duties  to- 
wards ber,  or  to  claim  bis  marital  rlgbta 
Suck  neglect  as  eltber  leaves  tbe  wife  desti- 
tute of  the  common  necessaries  of  life,  or 
woold  leave  ber  destitute  but  for  the  charity 
of  others."  And.  Law  Diet  4.  The  word 
"abandonment,"  when  referring  to  the  act 
of  one  consort  in  leaving  tbe  other,  la  de- 
fined to  mean  "the  act  of  the  husband  or  wife 
who  leaves  his  or  her  consort  willfully,  and 
with  an  Intention  of  causing  perpetual  sep- 
aration." Bouvler,  Law  Diet  And  as  "the 
willful  departure  of  the  husband  or  wife 
from  tbe  society  of  the  other  and  the  common 
home,  with  an  intention  never  to  return  or  to 
resume  the  marital  relation."  Rap.  &  L.  Law 
Diet  In  Scbouler,  Dom.  Rel.  (5th  Bd.)  219,  It 
Is  declared  that  "abandonment  by  either 
•pouae  consists  in  leaving  tbe  other  willfully, 
and  with  tbe  intention  of  causing  their  jierpet- 
ual  separation."  In  the  case  of  State  v.  Da- 
vis, 70  Mo.  467,  where  the  court  bad  under 
consideration  the  meaning  of  the  word  "aban- 
don" In  a  statute  which  punished  a  father 
who  should  abandon  bla  child  or  children,  and 
fall,  neglect  or  refuse  to  maintain  and  pro- 
vide tar  them,  Henry,  J.,  In  tbe  opinion,  says, 
"  'Abandonment'  does  not  mean  a  mere  tem- 
porary absence  trom  home,  or  temporary  neg- 
lect of  parental  duty."  In  the  case  of  Stan- 
brough  V.  Stanbrough,  60  Ind.  275,  the  court 
had  under  consideration  a  statute  which  pro- 
vided for  the  relief  and  support  of  married 
women  when  deserted  by  their  husbands,  and 
it  became  necessary  to  determine  what  tbe 
word  "abandonment"  meant  when  used  in 
such  a  connection.  Niblack,  C.  J.,  in  the 
opinion,  says,  "  'Abandonment'  In  tbe  sense 
In  which  it  is  used  in  the  statute  under  which 
this  proceeding  was  commenced,  may  be  defin- 
ed as  the  act  of  willfully  leaving  the  wife,  with 
tbe  Intention  of  causing  a  palpable  separa- 
tion between  tbe  parties,  and  implies  an  ac- 
tual desertion  of  tbe  wife  by  tbe  husband." 
In  the  case  of  Moore  v.  Stevenson,  27  Conn. 
14,  the  court  bad  under  consideration  the 
meaning  of  the  word  "abandon"  In  a  statute 
which  authorized  a  married  woman  abandon- 
ed by  her  husband  to  transact  business  as  a 
feme  sole;  and  the  conclusion  was  reached 
that  in  such  a  statute  the  abandonment  was 
complete  when  tbe  husband  "voluntarily  left 
tbe  wife,  wltb  an  intention  to  forsake  ber 
entirely,  and  never  to  return  to  her,  and  nev- 
er to  resume  bis  marital  duties  towards  ber, 
or  to  dalm  his  marital  rights."  Applying  to 
tbe  word  "abandon,"  as  found  In  this  statute, 
the  meaning  which  is  to  be  drawn  from  the 
definitions  above  given,  it  seems  clear  that 
to  constitute  the  abandonment  of  a  child  by 
a  father,  there  must  be  an  actual  desertion, 
accompanied  with  an  intention  to  entirely 
sever,  so  far  as  It  Is  possible  to  do  so,  the  pa- 
rental relation,  and  throw  off  all  obligaUons 


crowing  out  of  the  same;  that  when  the  ef- 
fect of  this  separation  Is  to  leave  tbe  child  tn 
a  dependent  and  destitute  condition,  the  of- 
fense, under  the  statute,  is  complete;  and 
nothing  less  than  this  will  constitute  tlie  of- 
fense. The  act  of  desertion,  and  the  attempt 
to  throw  off  all  parental  obligation,  are  neeea- 
sary,  componoit  parts  of  tbe  offense.  The  con- 
tinued refusal  to  provide  for  tbe  support  of  the 
child  after  tbe  actual  desertion  takes  place  is 
necessary  to  complete  tbe  offense,  bat  It  alone 
la  not  an  offense,  under  the  statute.  It  there- 
fore follows  that  If  a  father  desert  and  forsake 
bla  child,  and  the  consequence  of  ancb  de- 
sertion Is  that  tbe  child  is  left  In  a  OepenA- 
ent  and  destitute  condition,  the  father  becomea 
amenaUe  to  the  law,  and  may  be  punlabed  for 
that  offense;  but  persistent  refusal  to  provide 
for  the  support  of  the  child  will  not  constitnte  a 
new  offense,  unless  it  Is  accompanied  by  an- 
other act  of  desertion.  Applying  these  princf- 
plea  to  the  present  case,  tbe  accused  was  enti- 
tled to  a  discharge  on  his  plea  of  toemer  eaa- 
victl<HL  When  be  deserted  bis  child  before  Ha 
birth,  and  persisted  In  tbe  refusal  to  main- 
tain and  support  It  after  Its  birth,  the  offense 
of  abandonment  became  complete;  the  two 
elements  necessary  being  present  He  can- 
not, however,  be  again  convicted  of  abandon- 
ment under  this  statute,  until  he  shall  re- 
turn to  the  discbarge  of  his  parental  dutlea, 
and  be  guilty  of  another  act  of  desertion. 
That  such  is  tbe  case  is  to  be  regretted,  but  the 
meaning  of  tbe  words  contained  in  the  stat- 
ute requires  this  ruling.  The  statute  is  not  a 
remedial  measure.  In  the  Interest  of  tbe  chUd, 
providing  for  Its  maintenance.  It  is  a  puni- 
tive measure,  intended.  In  its  enforcement 
to  deter  parents  from  deserting  their  chil- 
dren and  leaving  them  In  the  condition  de- 
scribed in  the  statute.  While  abandonment 
of  a  child  by  a  father  Is  a  misdemeanor.  It 
Is  possible  for  the  court  to  impose  such  a  pen- 
alty, when  the  case  Is  dearly  made  oat  as 
would  have  the  effect  of  deterring  parents 
from  abandoning  their  children,  if  it  should 
not  have  the  effect  of  making  the  delin- 
quent father  return  to  the  discbarge  of  his 
parental  duties. 

There  Is  nothing  in  tbe  decisions  of  this 
court  bearing  directly  upon  the  question  here 
involved.  In  McDaniel  v.  Campbell,  78  Oa. 
188,  it  was  held  that  an  indictment  which 
failed  to  allege  that  tbe  abandonment  was 
willful,  and  that  tbe  child  was  left  in  a  des- 
titute condition,  was  fatally  defective.  In 
Bennefleld  v.  State,  80  Ga.  107,  4  S.  £.  889. 
it  was  held  that  while  a  father  might  be  un- 
able to  live  in  peace  with  the  mother  of  his 
children,  and  compelled  by  ber  conduct  to 
separate  from  her,  he  was,  notwithstanding, 
under  a  legal  obligation  to  support  the  chil- 
dren begotten  of  her,  although,  on  account  of 
the  tender  years  of  the  children,  in  order  to 
support  them  It  was  necessary  to  support 
the  adulterous  mother;  and  where  the  father 
bad  caused  his  wife  and  children  to  be  re- 
moved to  another  county,  where  tbe  chlldreo 
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becama  dependent  and  deititnte,  the  father 
waa  guilty  of  the  crime  of  abandonment  In 
the  latter  county.  An  examination  of  tliis 
case,  we  thlnlc,  will  abow  the  act  of  desertion 
which  waa  necessary  to  malce  oat  the  of- 
f  enae  of  abandonment  under  the  statute  waa 
completed  in  the  latter  county  by  the  fa- 
ther's Toluntary  removal  of  the  wife  and  chil- 
dren to  that  place,  and  leaving  them  there  in 
auch  a  position  that  the  children  became  de- 
pendent and  destitute.  While  the  case  of 
Jemmerson  v.  State,  80  Oa.  HI,  6  &  B.  131, 
ia  not  directly  in  point,  the  ruling  made,  and 
aome  of  the  language  used  by  the  present 
chief  justice  In  the  opinion,  tend  to  support 
the  conclusion  reached  in  the  present  case. 
There  the  act  of  desertion  took  place  in  the 
state  of  Alabama.  The  wife  and  child  sub- 
aequently  came  to  this  state,  the  child  being 
then  in  a  dependent  and  destitute  condition. 
It  was  hdd  that  there  was  no  offense  against 
the  laws  of  this  state,  notwithstanding  tliat 
the  child  waa  then  dependent  and  destitute 
within  its  limits,  because  the  act  of  deser- 
tion, which  waa  a  necessary  part  of  the  of- 
fense, was  committed  beyond  the  limits  of 
the  state.  In  the  opinion  we  find  this  lan- 
guage: "Before  the  state  can  convict  of  this 
offense,  two  things  must  affirmatively  appear: 
O)  The  willful  and  voluntary  abandonment 
of  a  child  by  its  father;  (9  the  leaving  of 
the  child  In  a  dependent  and  destitute  condi- 
tion. It  Is  not  only  necessary  that  these  two 
thlnga  should  affirmatively  appear,  but  It  al- 
so ffluat  appear  that  they  occurred  In  this 
state.  It  appears  from  the  testhnony  in  this 
ease  that  the  abandonment  of  the  children 
took  place  in  Alabama  five  or  six  years  be- 
fore the  finding  of  this  Indictment  This  is 
one  of  the  main  ingredients  of  the  oSease 
charged,  but  of  that  part  of  the  oflenae  the 
courts  of  this  state  had  no  Juiiadiction.  And 
we  do  not  think  that  the  refusal  of  the  fa- 
ther to  mwfort  the  children  when  notified  of 
their  condition  by  the  mother,  in  this  state, 
subsequent  to  the  abandonment  in  Alabama, 
and  the  removal  of  the  mother  In  this  state, 
wonid  be  such  an  abandonment  as  contem- 
plated by  the  Code  of  1882  (section  4878). 
The  abandonment  is  something  more  than 
leaving  them  In  a  dependent  and  destitute 
condition.'  It  means  the  forsaking  and  de- 
sertion of  the  children;  the  refusal  of  the 
father  to  live  where  they  are  domiciled,  and 
to  perform  the  duties  of  a  parent  to  his  ofF- 
•prtng.  If  he  abandons  them  in  this  manner 
4n  this  state,  and  leaves  them  dependent  and 
destitute,  the  offense  is  complete."  In  Bull  v. 
State,  80  Oa.  701,  6  &  B.  178^  it  was  held  that 
a  father  who,  within  this  state,  willfully  and 
Toluntarlly  abandons  bis  child  before  its 
birth,  and  persists  in  the  abandonment  aft- 
erwards, leaving  It  in  a  dependent  and  desti- 
tnte  condition,  is  guilty  of  a  violation  of  the 
section  under  consideration.  In  Crow  ▼. 
State,  96  Ga.  297,  22  S.  B.  948^  it  was  held 
that  when,  in  tlie  trial  of  an  indictment  for 
the  offense  of  abandonment,  the  evidence 


showed  that  the  father  had  deserted  the  child 
before  ita  birth,  and  notwithstanding  such 
desertion  made  from  time  to  time  suitable 
provision  for  Its  support,  and  never  at  any  time 
refused  to  make  adequate  provision  therefor, 
a  verdict  of  guilty  was  unwarranted  by  the 
evidence.  Construing  the  statute  in  the  light 
of  these  decisions,  it  seems  to  be  settled  tliat, 
to  constitute  the  offense  of  abandonment, 
there  must  be  an  actual  desertion,  followed 
bj  a  refusal  to  support,  and  that  the  absence 
of  either  would  prevent  the  offense  from  be- 
ing made  out  As,  after  a  completed  act  of 
desertion,  there  cannot  be  a  new  act  of  aban- 
donment until  a  return  to  the  discharge  of 
the  parental  obligation,  there  can  be  no  new 
offense  of  abandonment  until  such  a  return, 
followed  by  another  act  of  desertion.  The 
plea  of  former  conviction  should  have  been 
sustained,  and  the  accused  should  have  been 
discharged  from  custody.  Judgment  re- 
versed.   All  the  Justices  concurring. 


(106  aa.  <SS) 

BHALL8  T.  8TATB. 

(Supreme  Court  of  Georgia.    Oct  18,  1898.) 

HoHioina— Evisaxca— FoRMSK  Vbbbiots— Stats- 
MBiri  or  AcoDSED— Aroumbitt  of   CoviiaBi. 

— EbHOS  CoRBD— iMaTBOOTIOHS. 

L  It  was  not  in  the  trial  of  a  criminal  case, 
erroneous  to  permit  the  state  to  introduce  evi- 
dence of  a  portion  only  of  a  statement  made 
by  the  accused  at  a  previous  trial,  without  re- 
quiring the  state  to  prove  "the  entire  sUte- 
ment  on  the  former  trial"}  the  court  ruling 
that  no  part  of  the  statement  would  be  ex- 
cluded, and  the  accused  being  given  an  oppor- 
tunity to  introduce  'Hhe  entire  statement  if  de> 
Biied." 

2.  When,  in  the  trial  of  a  murder  ease,  there 
was  evidence  showing  that  the  accnsed  at  the 
time  of  the  homicide  was  a  fugitive  from  Jus- 
tice, charged  with  burglary,  and  the  Bolidtor 
general  in  his  arcument  before  the  Jury  inad- 
vertently referred  to  the  accused  aa  ''a  bur- 
glar," but  immediately,  and  of  his  own  motion, 
witlidrew  this  language,  and  stated  that  he 
merely  intended  to  say  the  accnsed  was  "char- 
ged with  burglary,"  and  the  Judge  followed  up 
the  correction  thus  voluntarily  made  by  the  so- 
licitor general  with  appropriate  instmctlons  to 
the  Jury,  the  Impropriety  of  appMug  to  the  ac- 
cused the  term  first  above  quoted  may  properly 
be  treated  as  having  been  cured,  and  therefore 
aa  constituting  no  cause  for  a  new  trial. 

3.  It  evidence  is  admitted  without  restriction 
as  to  Ite  applicability  to  the  Issues  involved, 
counsel.  In  commenting  upon  It  to  the  Jury,  has 
the  right  to  draw  from  it  any  inference  appar- 
ently reasonable  and  legitimate,  and  endeavor 
to  convince  the  Jury  of  the  correctness  of  such 
inferences. 

(a)  That  portion  of  the  argument  of  the  solici- 
tor general  of  which  complaint  is  made  in  the 
present  case  was  not  in  view  of  ail  the  facta 
and  circumstances  in  proof,  improper. 

4.  Where,  in  a  trial  for  murder,  it  was  a  seri- 
ously contested  issue  whether  tike  fatal  shot 
waa  fired  by  the  accused  or  another,  it  would, 
of  course,  be  erroneous  for  the  Judge  to  ex- 
press or  intimate  an  opinion  that  it  was  fired 
by  the  accased;  but  in  determining  whether 
or  not  a  single  sentence  of  the  charge  was,  in 
this  respect  objectionable,  it  is  proper  to  con- 
sider the  entire  charge  and  all  the  fnstmctions 
given  in  connection  with  this  particular  matter. 
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5.  Tbere  was  no  error,  while  charging  npon 
the  statement  made  hj  the  accused,  in  instmct- 
ing  the  jury  aa  follows:  "If  yon  find  the  state- 
ment oonsiatent  and  true,  you  have  the  right  to 
believe  it  in  preference  to  the  sworn  testimony 
in  the  ca«e.  xon  shonid  not  do  so  carelessly  or 
capriciously,  but  nnder  your  oath  as  jurors, 
considering  his  statement  in  connection  with 
the  sworn  testimony  in  the  case,  and  testing  it 
in  the  light  of  such  testimony,  give  it  such 
weight  as  yon  think  proper." 

6.  Mere  failure  to  have  a  verdict  or  verdicts 
previously  rendered  in  the  same  case  covered 
up  or  concealed  from  the  jury  will  not,  in  the 
absence  of  any  request  on  the  subject,  bie  treat- 
ed as  error. 

7.  The  requests  to  charge,  so  far  as  legal  and 
pertinent,  were  so  fully  and  fairly  covered  by 
the  general  charge  given  as  to  leave  no  room 
fior  doubt  that  the  contentions  of  the  accused 
therein  embraced  were  understood  and  Intelli- 
gently passed  upon  by  the  jury.  Several  of  the 
requests  were  properly  refused  because  giving 
them  wonid  have  put  the  judge  in  the  attitude 
of  expressing  an  opinion  upon  contested  issues 
of  fact,  or  of  requiring  the  state  to  carry  a 
greater  burden  than  the  law  imposes.  The  ev- 
idence, though  conflicting,  was  amply  sufficient 
to  warrant  the  verdict. 

Little,  J.,  dissenting. 
(Syllabus  by  the  Ck>urt.) 

Error  from  superior  court,  Chatham  coun- 
ty: R.  Falllgant,  Judge. 

Abram  Smalls  was  convicted  of  murder, 
and  be  brings  error.    Affirmed. 

T.  P.  Ravenel  and  G.  A.  Mercer,  for  plain- 
tiff In  error.  W.  W.  Osborne,  Sol.  Gen.,  and 
J.  M.  Terrell,  Atty.  Gen.,  for  the  Stata 


LUMPKIN,  P.  J.  The  plaintiff  in  error 
has  been  thrice  conricted  of  committing  the 
crime  of  murder  upon  James  0.  Neve.  The 
first  two  verdicts  of  guilty  were  set  aside  by 
this  court  See  99  Ga.  26,  25  S.  E.  614,  and 
102  Ga.  31,  29  S.  B.  153.  We  are  now  to  de- 
cide whether  or  not  the  court  below  erred  In 
oyerrnUng  the  motion  for  a  new  trial  filed  by 
the  accused  after  his  third  conviction.  This 
motion  contains  numerous  grounds.  Some 
of  them  are  verified  absolutely  by  the  Judge, 
others  with  qualifications  and  explanations, 
and  others  still  are  not  verified  at  all.  Our 
rulings  npon  the  material  points  presented 
for  decision  are  set  forth  in  the  headnotes. 
In  discussing  them  we  will  state  tn  connec- 
tion with  each  the  pertinent  facts  as  we 
gather  them  from  the  record,  and  in  this  con- 
nection It  is  proper  to  say  that  we  treat  as 
true  the  recitals  of  fact  contained  in  the  mo- 
tion for  a  new  trial  so  far  only  as  they  are 
certified  to  be  true  by  the  trial  judge. 

1.  The  state  offered  oral  evidence  of  cer- 
tain expressions  used  by  the  accused  while 
making  his  statement  at  one  of  the  preceding 
trials,  the  state  contending  that  there  was 
a  conflict  between  the  same  and  certain  dec- 
larations which  the  accused  had  made  In  his 
statement  at  the  pending  trial.  This  evi- 
dence was  objected  to  on  the  ground  that  it 
was  not  admissible  without  requiring  the 
state  to  prove  all  that  was  said  by  the  ac- 
cused In  his  statement  at  the  previous  trial. 
The  Judge  admitted  the  evidence  thus  offered 


by  the  state,-  at  the  same  time  distinctly  rul- 
ing that  be  would  exclude  no  part  of  the 
farmer  statement,  and  that  the  accused 
might  prove  the  entire  statement.  If  be  so 
desired.  In  Lewis  v.  State,  91  Ga.  189,  16 
S.  E.  986,  It  was  held  that,  a  prisoner  "bar- 
ing been  previously  tried  for  the  same  of- 
fense, his  statement  then  made,  conflicting 
with  the  statement  on  the  subsequent  trial,  is 
admissible  against  him  for  the  purpose  of 
contradicting  the  latter."  We  do  not  think, 
however,  that  the  state  was  obliged  to  Intro- 
duce evidence  showing  the  whole  of  the  pre- 
▼ions  statement.  The  rule  of  evidence  is 
that  when  an  admission,  conversation,  or  dec- 
laration previously  made  by  a  party  or  a 
witness  Is  pertinent,  the  side  tendering  evi- 
dence as  to  the  same  Is  at  liberty  to  prove 
such  portion  only  thereof  as  is  deemed  ma- 
terial, and  the  other  side  may  then  bring  out 
the  whole  of  the  admission,  conversation,  vr 
declaration,  so  far  as  so  doing  may  be  es- 
sential In  order  to  arrive  at  the  tme  drift 
Intent,  and  meaning  of  what  was  said  on  tlie 
previous  occasion.  See  Lowe  v.  State,  97 
Ga.  792,  25  S.  E.  676.  It  is  clear  that  aR  the 
rights  of  the  accused  as  to  the  matter  In 
question  were  in  the  present  instance  fnUy 
guarded  and  protected  by  the  ruling  of  wblch 
complaint  Is  made. 

2.  There  was  evidence  for  the  state  show- 
ing that  the  accused  at'  the  time  of  the  homi- 
cide was  a  fugitive  from  Justice,  charged 
with  burglary.  In  commenting  np<m  this 
evidence  the  solicitor  general  Inadvertently 
characterized  the  accused  as  "a  burglar." 
Before  any  objection  to  this  language  bad 
been  made  by  counsel  for  the  accused,  the 
state's  officer  withdrew  his  remark;  explain- 
ing to  the  Jury  that  he  bad  used  an  expres- 
sion he  did  not  mean  to  employ,  and  wbat 
he  really  Intended  to  say  was  that  the  ac- 
cused was  "charged  with  burglary."  It  fur- 
ther appears  that  the  judge  followed  up  thb 
voluntary  explanation  on  the  part  of  the  so- 
licitor general  with  appropriate  Instmctlons 
to  the  jury;  cautioning  them  to  disregard  the 
statement  first  made  by  him,  and  not  to 
allow  the  same  to  in  any  manner  injuriously 
affect  the  accused  In  their  deliberations  upon 
his  case.  We  think  tbe  unintentional  impro- 
priety committed  by  the  prosecuting  officer 
was  thus  effectually  cured. 

3.  The  state  also  Introduced  evidence  tend- 
ing strongly  to  show  that  the  accused,  while 
fleeing  from  arrest  upon  the  warrant  char- 
ging him  with  the  alleged  burglary,  had  com- 
mitted an  assault  with  Intent  to  murder  up- 
on one  Humphreys,  a  constable.  This  evi- 
dence was  admitted  generally,  and  without 
any  restriction  whatever  as  to  Its  applicabil- 
ity to  the  Issues  Involved  In  the  pending  mnr- 
fler  trial.  The  learned  counsel  for  the  plain- 
tiff In  error  earnestly  insisted  in  tlie  argu- 
ment here  that  the  evidence  just  referred  to 
was  received  merely  to  show  that  the  accused 
at  the  time  of  the  homicide  was  a  fugitive 
from  Justice,  charged  with  the  crime  of  as- 
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sault  with  Intent  to  murder;  that  Neye,  the 
deceased,  had  knowledge  of  this  fact,  and 
accordingly  had  authority  to  an«st  .the  ac- 
cused. We  are,  howerer,  compelled  to  deal 
with  the  case  as  It  Is  presented  by  the  record, 
and  there  Is  nothing  In  the  record  to  show 
that  the  evidence  relating  to  the  assault  op- 
en Humphreys  was  not  admitted  for  all  per- 
tinent purposes.  This  being  so,  It  was  un- 
questionably the  right  of  the  solicitor  gen- 
eral. In  his  argument  before  the  Jury,  to  draw 
from  this  evidence  any  Inferences  apparent- 
ly reasonable  and  legitimate,  and  to  endeavor 
to  convince  them  of  the  correctness  of  such 
inferences.  He  dealt  at  some  length  upon 
the  facts  and  circumstances  connected  with 
the  assault  upon  Humphreys,  and  discussed 
the  matter  in  detail.  He  contended  among 
other  things  that  the  flight  of  Smalls  after 
assaulting  Humphreys  up  to  the  time  when 
Neve  sought  to  arrest  the  accused  was,  al- 
though three  days  had  Intervened,  continu- 
ous, and  that  his  conduct  during  the  entire 
time  was  a  matter  which  the  jury  had  a 
right  to  consider  In  arriving  at  his  real  atti- 
tude on  the  occasion  when  Neve  was  killed. 
Upon  the  assumption  that  he  was  slain  by  a 
bullet  from  a  rifle  discharged  by  Smalls, 
"the  vitally  controlling  Issue  In  the  case  was 
whether.  In  committing  the  homicide,  the 
accused  was  resisting  a  lawful  attempt  to  ar- 
rest him,  or  In  good  faith  making  a  defense 
against  an  unlawful  assault  upon  himself,  or 
what  he  honestly  believed  was  such  an  as- 
sault. The  motives  of  the  accused  were  di- 
rectly In  Issue,  and  any  evidence  fairly  Illus- 
trating or  throwing  light  upon  the  same  was 
competent,  as  being,  explanatory  of  his  con- 
duct under  the  surrounding  circumstances." 
See  99  Ga.  SI,  29  S.  E.  153.  Anything  which 
tended  to  throw  light  upon  the  attitude.  In- 
tention, and  purposes  of  the  accused  at  the 
time  of  the  fatal  rencounter  between  Neve 
and  himself  was  legitimate  matter  of  proof, 
and  a  proper  subject  of  comment.  Whether 
the  accused  on  that  occasion  was  In  a  state 
of  armed  hostility  to,  and  deliberate  defiance 
of,  the  lawful  authorities,  or  was  In  good 
faith  standing  upon  his  defense,  and  seeking 
to  resist  an  unlawful  assault  npou  himself, 
was  one  of  the  most  Important  questions  In 
the  case,  and  the  correct  solution  of  It  neces- 
sarily depended  uiwn  what  Inferences  should 
be  drawn  from  all  the  facts  and  circum- 
stances in  proof.  In  determining  what  his 
real  attitude  on  the  occasion  referred  to  was, 
the  fact  that  he  was  a  fugitive  from  Justice, 
charged  with  two  grave  offenses,  and  the 
further  fact  that  while  a  warrant  authoriz- 
ing his  arrest  for  one  of  them  was  about  to 
be  served  upon  him  be  shot  the  arresting 
ofllcer,  under  circumstances  manifesting  a 
total  disregard  of  human  life,  surely  shed 
some  light  upon  the  disputed  Issue  as  to  who 
was  the  real  aggressor  In  the  fight  which  re- 
sulted In  Neve's  death.  If  Smalls  had  been 
endeavoring  to  escape  arrest  for  a  mere  mis- 
demeanor. It  would  have  been  far  less  likely 


that  he  would  have  been  disposed  to  make  a 
desperate  resistance  to  the  officer,  or  to  kill 
him,  to  prevent  being  taken  in  custody.  W< 
therefore  agree  with  the  trial  Judge  in  hold- 
ing that  the  argument  of  the  solicitor  gen- 
eral which  is  complained  of  In  the  motion  foi 
a  new  trial  was  not  Improper,— the  more 
especially  as  proof  of  the  facts  upon  which 
be  was  commenting  bad  been  allowed  to  go 
to  the  Jury  without  restriction  as  to  the  pur- 
poses for  which  it  could  be  considered. 

4.  At  the  trial  the  state  insisted  that  the 
evidence  showed  that  Neve  was  killed  by  a 
bullet  from  a  rifle  discharged  by  Smalls.  The 
defense  was  (1)  that  Neve's  death  was  caused 
by  a  bullet  fired  from  a  pistol  In  the  hands 
of  one  McCabe;  and  (2)  that,  even  if  the  de- 
ceased was  killed  by  the  rifle  ball,  Smalls 
shot  In  self-defense,  and  should  therefore  be 
acquitted.  The  Judge,  in  his  charge,  fairly 
and  distinctly  stated  to  the  Jury  these  con- 
tentions of  the  accused.  He  dealt  with  them 
in  the  order  above  Indicated,  and  told  the 
Jury  in  the  plainest  terms  that  if  Neve  was 
killed  by  McGabe,  and  not  by  Smalls,  the  lat- 
ter could  not  be  convicted  upon  the  pending 
Indictment  After  leaving  this  matter  entire- 
ly free  from  doubt  or  the  possibility  of  mis- 
understanding, his  honor  took  up  the  other 
branch  of  the  defense,  and  gave  In  charge  to 
the  Jury  the  law  which  would  be  applicable 
In  the  event  they  should  flnd  that  the  rifle  ball 
fired  by  Smalls  caused  Neve's  death.  While 
Instructing  the  Jury  on  this  subject  the  judge 
submitted  for  their  determination  the  ques- 
tion "whether  at  the  time  the  prisoner  fired 
the  fatal  shot  the  officer  was  attempting  to 
take  hie  life,  or  any  effort  of  that  kind  was 
being  made";  using  the  language  quoted. 
Taken  by  itself,  the  phrase,  "at  the  time  the 
prisoner  fired  the  fatal  shot,"  is  seemingly  an 
expression  of  opinion,  or  at  least  an  Intima- 
tion, that  the  prisoner  Inflicted  the  mortal 
wound;  but,  as  will  have  been  seen  from 
what  Is  said  above,  the  Judge  had  already  dis- 
posed of  that  portion  of  the  defense  which 
consisted  of  a  denial  on  the  part  of  the  ac- 
cused that  the  death  of  Neve  was  caused  by 
his  act  and  was  dealing  exclusively  with  that 
branch  of  the  defense  which  was  based  upon 
the  hypothesis  that,  although  the  prisoner  did 
fire  the  fatal  shot  he  did  so  in  self-defense. 
It  is  therefore  apparent  that  the  Jury  could 
not,  by  the  Instructions  given  them,  have  un- 
derstood the  Judge  as  Intending  to  tell  or  to 
intimate  to  them  that  Smalls  actually  fired 
the  fatal  shot  Taking  into  view  the  entire 
charge,  and  bearing  in  mind  the  connection 
in  which  the  language  excepted  to  was  used, 
it  cannot  be  seriously  contended  that  the  same 
resulted  injuriously  to  the  accused. 

6.  The  precise  point  dealt  with  In  the  fifth 
headnote  arose  in  the  case  of  Keller  v.  State 
(Ga.)  31  S.  B.  92,  and  Is  disposed  of  by  the  de- 
cision therein  rendered.  All  of  us,  except 
Mr.  Justice  LITTLE,  who  adheres  to  tha 
opinion  that  the  charge  relating  to  the  prison- 
er's statement  under  review  in  that  caae  was 
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enoneoDS,  are  BtfU  aatlafled  that  the  ooatraiy 
Tlew  ia  correct 

6.  The  question  of  practice  to  which  the 
alxth  headnote  relates  haa  been  several  times 
considered  by  this  court.  If  a  party  desires 
a  verdict  rendered  at  a  former  trial  of  the 
same  case  concealed  from  Inspection  by  the 
Jury,  he  should  present  a  request  to  this  ef- 
fect Bee  Railway  Co.  y.  Dooley,  86  Oa.  28S, 
297,  12  S.  B.  923;  Hudson  t.  Hudson,  90  Qa. 
682,  689,  16  S.  B.  849;  Fulton  Co.  v.  Philips, 
91  GtL.  66,  16  S.  B.  260;  Dawson  y.  Briscoe,  97 
Ga.  408,  24  S.  B.  167. 

7.  Counsel  for  the  accused  presented  to  the 
Judge  a  number  of  requests  to  charge  the 
Jury  which  stated  correct  and  pertinent  proi>- 
osltions  <tf  law.  These  were,  however,  cover- 
ed by  the  general  charge  given,  which  was 
very  full  and  Impartial,— so  much  so  that  we 
are  Impressed  with  the  conviction  that  there 
ia  no  room  for  doubting  that  the  contentions 
of  the  accused  as  stated  in  these  requests 
were  qnderstood  and  intelligently  passed  upon 
by  the  Jury.  Other  requests  were  properly 
refused.  Some  of  them  were  to  the  effect 
that  the  burden  of  exhuming  the  corpse  of 
Neve,  and  extracting  therefrom  the  bullet 
tiy  which  he  was  idlled,  so  that  it  could  be 
ascertained  beyond  question  whether  or  not 
it  was  discharged  from  the  rifle  fired  by 
Smalls,  or  the  pistol  of  McCabe,  rested  upon 
the  state,  rather  than  upon  the  accused.  Oth- 
er requests  assumed,  as  matter  of  fact,  that 
the  state  bad  unlawfully  resisted  the  exhnma^ 
tlon  of  the  dead  body.  There  was  also  a  re- 
quest by  which  counsel  for  the  accused 
■ought  to  have  the  Jury  Instructed  that  the 
failure  of  the  state  to  introduce  a  named  wit- 
ness was  a  circumstance  discrediting  the  bo- 
na fides  of  the  prosecution.  It  appears  that 
this  witness  was  as  accessible  to  the  accused 
as  to  the  state's  ofiicers.  We  think  all  the 
requests  last  referred  to  were  properly  re- 
fused. It  seems  obvious,  without  discussion, 
that  the  trial  Judge  would  have  committed 
grave  error  In  giving  the  same  in  cliarge  to 
the  Jniy. 

The  only  remaining  qnestlon  is,  was  the 
evidence  sufficient  to  warrant  the  verdlctf 
The  testimony  was  decidedly  conflicting;  but 
accepting  as  true,  as  the  Jury  had  a  right  to 
do,  the  version  of  the  homicide  given  by  the 
state's  witnesses,  the  accused  was  properly 
found  guilty  of  murder.  This  court  cannot 
undertake  to  determine  where  the  truth  of  a 
case  lies,  when  the  evidence  is  conflicting. 
This  function,  under  our  system,  belongs  ez- 
cluslvely  to  the  Jury,  whose  action  in  any 
case  is,  within  prescribed  limits,  subject  to 
review  by  the  trial  Judge.  After  he  has  ap- 
proved a  verdict  which  is  supported  by  evi- 
dence, this  court  has  no  power  to  set  it  aside, 
unless  some  error  of  law  was  committed  at 
the  trial.  Judgment  affirmed.  All  the  Jus- 
tices concurring,  except  LITTLE,  J.,  who  dis- 
sents solely  because.  In  his  opinion,  the  charge 
referred  to  ia  the  fifth  beadnote  waa  errone- 

WUk 


(US  Oa.M) 

jrONBS  T.  8TATB. 
(Supreme  Court  of  Oeor^a.  Oct  18,  I8B&) 
BuBttULBT— FoaaiasioH  or  Siouiif  Ooooa— Ob- 
ODitsTAirnAL  BviDsaoB— IxBTBucnosai 
When,  In  a  trial  tor  barglary,  the  fact  tt 
the  breaking  and  entering  naa  been  deutr 
shown,  as  well  as  that  certain  articles  «i  vil- 
ne  were  taken  from  the  boose  at  the  tiine  at 
the  burglarious  entry,  and  it  also  appears  that, 
early  in  the  morning  of  the  day  after  the  imr- 
clary  was  committed  at  night  the  accnaed  was 
in  absolute  possession  of  a  part  of  the  stxrien 
goods,  SQch  poaaesrion  is  a  drcwnwtan«y  tend- 
u»  to  show  tiiat  the  accused  is  cailty  of  the 
olfense  diarged.  Not  bring  of  Itself  oondsBve 
of  gnilt  It  is  the  duty  of  the  trial  Judge  to  sire 
In  diarge  to  the  Jury  the  principle*  of  lav  by 
which  the  weight  of  sndi  drcnmataaces  ia  ta 
be  determined  in  aacertaining  goitt,  and  also 
uoiet  what  drcumatances  a  conviction  on  dr- 
eumstantlai  evidence  la  warranted,  witlioat 
any  reqneat  to  do  ao.  Bnt  when,  in  addition  to 
snch  evidence,  it  further  appears  that  vitlioat 
notice  that  he  was  suspected  of  the  crime,  the 
accused  attempted,  the  day  after  the  bargiaiy. 
to  escape;  that  his  account  of  sndi  poaaesaioa 
waa  nnsatiafactory  and  entirely  inanfflcient  ts 
rebttt  the  presumption  raised  by  Ills  poaaeeaiQD: 
and  when  the  charge  of  the  conrt  savins  the 
omiaaions  referred  to,  waa  full  and  complete, 
the  jury  t>eing  property  instructed  aa  to  the 
weight  they  coold  give  to  the  statement  wiueh 
recited  the  manner  of  acqnirlng  poaaesaioia.  aad 
the  law  touching  reasonable  donbta  fnlly  ex- 
plained,—a  new  trial  will  not  lie  granted.  It 
wonld  be  otherwlae  if  the  evld«ice  made  the 
case  dose  or  doubtful,  or  it  the  acconnt  given 
of  the  manner  in  wUch  the  posseaaion  of  te 
stolen  goods  was  obtained  waa  probable  sr 
oonaiatent 
(Syllabna  by  the  Coort) 

Brror  from  superior  court,  Bibb  county; 
W.  H.  Fdton,  Jr.,  Jndge. 

Raymon  Jones  waa  convicted  of  bnri^ary, 
and  brings  error.    Affirmed. 

John  B.  Cooper,  for  plaintiff  In  error.  Bo- 
land  Bills  and  Bobt  Hodgea,  SoL  Oen..  for 
the  Stata. 

t 

LITTLB,  J.  Jones  was  indicted  In  tbe  su- 
perior conrt  of  Bibb  county  for  the  offense 
of  burglary.  Tbe  proof  very  dearly  sbowed 
that  the  storehouse  of  the  firm  of  Culver  ft 
Cor  bin,  situated  in  the  dty  of  llacon,  was 
burglariously  entered  at  night,  and  certain 
razors  and  pistols,  of  value,  yrere  taken 
therefrom.  Some  of  these  artldes  were  Iden- 
tified and  recovered  the  next  morning  after 
the  burglary,  and  it  was  dearly  shown  Oat 
the  plaintiff  in  error,  in  the  early  morning 
after  the  burglary  had  be^  committed  the 
previous  night,  had  pawned  the  goods  identi- 
fied, for  a  small  amount  of  money.  It  was 
further  shown  that  when  the  plalntUf  in 
error,  who  was  near  the  place  where  the 
goods  were  pawned  at  the  time  they  were 
recovered,  saw  the  officer  coming  towards 
him,  he  ran  and  endeavored  to  make  hit 
escape.  The  only  explanation  made  by  the 
defendant  was  contained  in  his  statement, 
and  that  was  that  early  in  the  morning  he 
had  purchased  them  from  a  small  boy,  whom 
he  did  not  know.  Without  attempting  to 
•et  ODt  tbe  evldenca  In  detail,  the  above 
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facts,    aa  we  tindentand  tbe  record,   were 
clearly  aliown.     He  was  convicted  and  >en- 
tenced,  and  a  motion  was  made  for  a  new 
trial.     Sizceptlon  was  taken  to  several  par- 
ticular   portions   of   the   charge   which   the 
court  gave  to  the  Jury.    After  consideration 
of   these  exceptions,  we  are  of  the  opinion 
that  no  error  was  committed;   and  the  only 
srroands  which  we  consider  It  necessary  to 
consider  are  those  nrged  in  tbe  tenth  and 
eleventh  grounds  of  the  motion,  which  are 
that  the  court  erred  In  not  charging  the  Jury 
with   reference  to  the  possession  of  stolen 
property,  and  In  not  giving  in  charge  the 
rale  In  regard  to  circumstantial  evidence  con- 
tained In  section  984  of  the  Penal  Code. 

The  general  rule  is  that,  where  a  larceny 
has   been   committed,   the  recent,   absolute, 
and    nnezplalned    possession   of    the   stolen 
goods  raises  a  presumption  of  the  guilt  of  the 
person  having  such  possession,  sufficient  to 
warrant  a  conviction.    12  Am.  &  Eng.  Enc. 
Law,  p.  84S.    It  has  been  ruled  in  quite  a 
nomber  of  cases  that,  where  such  possession 
Is    shown   to   exist    immediately    after   the 
theft,  it  Is  almost  conclusive  of  guilt  (Id.  p. 
846,  note  1);  that,  where  indicatory  evidence 
on  collateral  points  Is  added  to  the  fact  of 
the  recent  possession  of  stolen  property,  it  Is 
■nfflcient  to  support  the  conviction  of  bor- 
glary  (Billinglea  v.  State,  66  Ga.  686;  Brown 
T.  State,  61  Ga.  811;  Smith  v.  State,  62  Oa. 
063;    Wllkerson  v.  State,  73  Ga.  709;    Bu- 
banks  v.  State,  82  Oa.  62,  9  S.  E.  424;   Mau- 
gham V.  State,  87  Qa.  649,  18  8.  B.  668). 
There  can  be  no  doubt  bnt  what  the  evidence 
In  this  case,  fairly  considered,  is  suflScient  to 
support  the  verdict  of  guilty.    It  is  true  that 
the  possession  of  goods  stolen  at  the  time  of 
the  commission  of  a  burglary  is  bnt  a  cir- 
cumstance.   If  it  Is  recent.  It  Is,  when  un- 
explained, a  very  strong  circumstance  tend- 
ing to  show  the  guilt  of  the  possessor,  and 
It  Is  sufficient  to  put  the  burden  of  explain- 
ing the  possession  on  the  person   charged 
with  the  offense.     And  on  this  subject  Mr. 
Greenleaf,  in  his  Law  of.Blvldence  (volume 
1,  i  84),  says:    "But  possession  of  the  fruits 
of  crime   recently   after  its   commission  Is 
prima  facie  evidence  of  guilty   possession; 
and  If  unexplained,   either   by   direct   evi- 
dence, or  by  the  attending  circumstances,  or 
by  the  character  and  habits  of  life  of  the 
possessor,  or  otherwise,  it  Is  taken  as  con- 
duslve."    To  the  undoubted  fact  of  the  pos- 
session of  goods  taken  from  tbe  house  at  the 
time  of  the  commission  of  the  burglary,  proof 
Is  added  that  without  being  charged  with 
the  crime,  and  without  any  intimation  hav- 
ing been  given  that  be  was  wanted  for  any 
purpose,  on  the  approach  of  the  officer  tbe 
defendant    fled    and    attempted    to    escape. 
While  this  is  not  conclusive  evidence  of  guilt, 
yet  It  is  a  circumstance  which  may  be  con- 
sidered as  tending  to  show  guilt    More  than 
this,  the  explanation  given  by  the  defendant 
In  bis  statement  to  the  Jury  as  to  how  he 
scqnired    the   possession    must    have    been 


wholly  unsatisfactory,  and  Indeed  could  only 
make  the  presumption  of  his  guHt  stronger. 
We  have  said  this  much  on  the  question  of 
the  guilt  of  the  defendant  as  established  by 
the  evidence  In  the  record.  We  agree  with 
counsel  for  plaintiff  in  error  that  the  court 
should  have  Instructed  the  Jury  In  relation 
to  tbe  law  applicable  to  the  recent  possession 
of  stolen  property.  As  we  have  seen,  such 
possession  is  bnt  a  circumstance,  and  the 
Jury  should  have  been  so  told,  and  further 
properly  charged  that  the  weight  to  be  given 
to  this  circumstance  depended  upon  tbe  na- 
ture of  the  property,  how  recently  It  had 
been  stolen,  and  such  other  principles  of  law 
as  illustrates  the  value  of  the  evidence.  The 
fact  of  recent  possession  being  a  circum- 
stance which  the  state  relied  on  to  convict 
the  accused  of  burglary,  the  court  should 
have  given  In  charge  to  the  Jury  the  law  as 
to  what  amount  and  character  of  proof  is 
necessary  to  warrant  a  conviction  on  cir- 
cumstantial evidence.  Penal  Oode,  |  964. 
We  are  asked,  however,  to  award  a  new  trial 
In  this  case  because  of  the  failure  of  the 
court  so  to  charge  This  we  cannot  do.  We 
desire  It  understood,  however,  that,  if  It  were 
a  doubtful  case,— Indeed,  if  there  woe  any 
evidence  tending  to  rebut  this  almost  con- 
clusive presumption  of  guilt;  If  there  were 
even  a  plausible  explanation  as  to  bow  the 
possession  was  acquired,  —  the  failure  to 
charge  as  Indicated  would  demand  at  onr 
hands  a  reversal  of  the  Judgment  In  the 
case  of  Tarver  v.  State,  96  Ga.  222,  21  S.  B. 
881,  it  Is  ruled  In  the  headnote  that  "hi 
passing  upon  the  possession  of  stolen  goods 
as  evidence  offered  to  show  criminality,  the 
time  which  elapsed  between  the  tbeft  and 
the  possession,  and  the  manner  in  which  tbe 
possession  was  accounted  for,  or  that  It  was 
not  accounted  for  at  all,  are  material  mat- 
ters for  tbe  consideration  of  the  Jury,  to 
which  the  court,  by  appropriate  instructions, 
should  direct  their  attention."  And  It  was 
ruled  in  the  case  of  Hamilton  ▼.  State,  96 
Oa  802,  22  S.  B.  528,  that  "tbe  failure  to 
give  some  such  Instruction,  in  a  close  and 
doubtful  case  ULike  the  case  then  being  con- 
sidered], will  entitle  the  accused  to  a  new 
trial."  While  we  are  In  entire  harmony  with 
these  two  cases,  we  find  that  the  charge  of 
the  court,  while  It  omitted  to  deal  with  the 
law  applicable  to  the  question  of  the  posses- 
sion of  stolen  goods,  and  instructions  as  to 
conviction  on  circumstantial  evidence,  was 
otherwise  full  and  explicit  The  Jnry  were 
charged  in  relation  to  the  presumption  of 
Innocence  which  arose  In  favor  of  tbe  de- 
fendant Tbe  law  as  to  reasonable  doubts 
was  fully  and  succinctly  glvea  The  atten- 
tion of  the  Jury  was  directed  to  the  state- 
ment made  by  the  defendant  and  they  were 
told  that  the  force  and  weight  and  effect 
which  they  should  give  the  statement  was 
entirely  a  matter  for  the  Jury;  and,  as  the 
statement  appears  In  the  record.  It  Is  devoted 
almost  entirely  to  the  manner  In  which  pos- 
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leBBlon  of  tbe  stolen  goods  was  acquired. 
This  Is  not  a  close  or  a  doubtful  case  upon 
the  facts  as  they  appear.  Indeed,  so  far  as 
we  are  to  Judge,  the  plaintiff  In  error  Is 
plainly  guilty,  under  the  law.  And  while  the 
failure  of  the  court  below  to  charge  the  law 
applicable  to  the  recent  possession  of  stolen 
goods  as  a  circumstance  tending  to  show  the 
guilt  of  the  defendant,  and  the  amount  and 
character  of  circumstantial  evidence  neces- 
sary to  convict,  are  just  grounds  of  criticism 
from  a  legal  standpoint,  we  are  not  satisfied 
to  reverse  the  judgment  because  of  these 
omissions  from  the  charge,  when  with  them 
the  same  verdict  must  have  been  rendered. 
Judgment  affirmed.  All  the  justices  concur- 
ring. 


OX  Oa.  <S7) 


LEWIS  ▼.  STATB, 


(Supreme  Conrt  of  Georgia.    Oct  IS,  1808.) 
Criminai.  Law  —  Joint  Iitdictmgxt — Bvidemcs — 

FOHCIBLB  DSTAINBR— InsTRCCTIOHS 

1.  On  the  trial  of  a  person  who  Is  jointly  In- 
dieted  with  another  for  the  offense  of  forcible 
detainer,  evidence  of  the  acts  and  conduct  of 
snch  other,  in  the  presence  and  und6r  the  direc- 
tion of  the  person  on  trial,  is  admissible. 

2.  In  the  trial  of  such  a  case,  evidence  that 
the  prosecutor  had  instituted  against  the  ac- 
cused a  civil  action  of  forcible  detainer  for  the 
same  land,  and  that  such  proceeding  was  still 
pending,  is  irrelevant. 

3.  The  requests  to  charge,  so  far  as  legal 
and  pertinent,  were  covered  by  the  general 
charge,  which  was  free  from  substantial  error. 
The  verdict  was  sustained  by  the  evidence,  and 
there  was  no  error  In  refusing  a  new  trial 

(Syllabus  by  the  Court.) 

Error  from  dty  conrt  of  Savannah;  T.  M. 
Norwood,  Judge. 

Sarah  Lewis  was  convicted  of  forcible  de- 
tainer, and  brings  error.    Affirmed. 

Giqullllat  &  Stubbs,  for  plaintiff  in  error. 
Alexander  &  Hitch  and  W.  W.  Osborne,  Sol. 
Oen.,  for  the  State. 

COBB,  J.  Sarah  Lewis  and  Henry  Hamil- 
ton were  jointly  Indicted,  charged  with  the 
offense  of  forcible  detainer.  Upon  the  sep- 
arate trial  of  Sarah  Lewis  the  evidence  was, 
in  substance,  as  follows:  Waters,  the  pros- 
ecutor, had  been  In  possession  of  the  prop- 
erty In  controversy  for  17  years.  On  April 
19,  18^5,  he  found  Sarah  Lewis  and  Henry 
Hamilton  In  possession.  She  told  Hamilton, 
In  tbe  presence  of  prosecutor,  to  remain  In 
possession.  She  urged  him  to  remain,  and  not 
let  prosecutor  enter.  Sne  had  put  Hamilton 
In  possession.  Hamilton  was  standing  with 
a  lock  and  chain  in  his  hand,  and  had  come 
In  obedience  to  Sarah's  command.  Said  he 
was  obeying  Sarah's  orders,  and  could  not 
let  prosecutor  In.  On  that  day  he  made  no 
demonstration.  Subsequently  prosecutor  re- 
turned. Sarah  was  In  the  door,  urging  Ham- 
ilton to  keep  prosecutor  out.  Prosecutor 
could  not  have  gone  In  without  knocking  him 
down.  Sarah  was  talking  In  a  loud  manner, 
using  violent  and  offensive  language.    Pros- 


ecntor,  on  another  occasion,  went  to  flie  vrap- 
erty,  when  ECamllton  was  on  the  outside; 
when  prosecutor  said  to  him:  "Ton  here  yet? 
I  want  my  property."  Sarah  was  In  tbe  door. 
Prosecutor  attempted  to  take  the  lock  out  of 
Hamilton's  hand.  Hamilton  came  down  with 
his  fist  and  told  prosecutor  to  get  out  of 
there.  Prosecutor  looked  at  Sarah,  and  ask- 
ed if  she  sent  that  man  to  fight.  She  said, 
"I  put  him  there."  She  had  a  stick  In  her 
hand.  Prosecutor  turned  away,  and  said  he 
would  go  and  see  his  lawyer.  When  prose- 
cutor went  the  first  day  he  found  the  gate 
locked.  Hamilton  said  be  was  put  there  to 
defend  the  lot,  and  he  was  going  to  do  it.  He 
did  not  strike  prosecutor. .  He  made  a  lick  at 
him.  That  was  when  prosecutor  had  hold 
of  the  lock.  Prosecutor  tried  to  take  It  out 
of  his  hands.  The  accused  Introduced  Ham- 
ilton as  a  witness,  whose  testimony  was  in 
material  conflict  with  that  of  Waters.  In 
her  statement  she  denied  that  she  had  a  stick 
or  threatened  to  hit  Waters,  and  claimed  to 
have  put  Hamilton  In  possession  because  she 
thought  it  was  her  property.  She  bought  It 
and  paid  for  It  She  did  not  authorize  Ham- 
ilton to  hit  Waters.  She  told  Waters  to  let 
Hamilton  alone,  and  talk  to  her.  She  put 
him  In.  There  was  also  evidence  tending  to 
Impeach  Waters  by  proof  of  contradictory 
statements  made  on  the  former  trial  of  the 
case. 

This  Is  the  third  time  that  the  controversr 
Involved  in  the  present  case  has  been  before 
this  court  In  Lewis  t.  State,  99  6a.  692,  28 
S.  E.  496,  where  the  accused  had  been  con- 
victed of  the  offense  of  forcible  entry  and  de- 
tainer, this  court  held  that,  as  there  was  no 
evidence  of  a  forcible  entry,  such  a  finding 
was  contrary  to  law,  and  directed  a  new 
trial.  In  Lewis  y.  State,  101  Ga.  532,  28  & 
E.  970,  It  was  held  that  the  solicitor  general 
bad  a  right  over  the  objection  of  the  ac- 
cused, to  enter  a  nolle  prosequi  on  tbe  In- 
dictment for  forcible  entry  and  detainer,  not- 
withstanding the  former  trial  of  the  case. 
After  the  Indictment  for  forcible  entry  and 
detainer  was  disposed  of  in  the  manner  re- 
ferred to,  the  indictment  In  the  present  case 
against  the  accused  for  forcible  detainer  was 
preferred  by  the  solicitor  general,  and  return- 
ed as  true  by  tbe  grand  jury.  The  accused 
upon  the  trial  of  this  Indictment  was  con- 
victed, and,  her  motion  for  a  new  trial  be- 
ing overruled,  the  controversy  is  here  again 
on  a  writ  of  error  sued  out  by  her. 

1.  The  motion  for  a  new  trial  complains  of 
''error  in  admitting  the  testimony  of  Waters 
as  to  the  acts  of  Hamilton  at  the  time  of  the 
alleged  detainer,  over  objection  that,  as  there 
Is  no  principal  and  agent  In  misdemeanors, 
the  defendant  on  trial  could  not  be  held  re- 
sponsible for  the  acts  of  another  defendant 
not  on  trial,  and  such  testimony  was  prej- 
udicial to  the  defendant"  We  do  not  think 
there  was  any  error  in  admitting  the  testi- 
mony objected  to,  either  for  the  reason  as- 
signed or  for  any  other  reason.    Hamiltoa 
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and  the  accused  were  jointly  Indicted,  and 
the  evidence  shows  that  on  each  occasion, 
when  the  prosecutor  was  at  the  house  which 
ti«  claimed  was  forcibly  detained  by  them, 
they  were  both  present  and  that  Hamilton 
was  actively  participating  In  the  acts  relied 
upon  to  make  out  the  case  of  forcible  detain- 
er, and  he  was  obeying  the  Instructions  of 
the  accused  givoi  to  him  in  the  presence  of 
the  prosecutor.  The  assignment  of  error  does 
not  point  out  with  that  distinctness  which  Is 
required  the  evidence  which  Is  objected  to, ' 
but,  treating  the  assignment  as  well  made, 
a  review  of  tiie  entire  evidence  shows  the 
state  of  facts  above  referred  to.  Under  such 
circumstances,  it  needs  no  argument  to  dem- 
onstrate that,  where  two  persons  are  Joint- 
ly Indicted  for  an  oSeaae,  evidence  of  the 
acts  and  conduct  of  one  in  the  presence  of 
the  other,  in  relation  to  the  matter  which  Is 
the  subject  of  the  offense.  Is  admissible 
against  the  other  on  a  separate  trial  for  the 
offense. 

2.  Another  ground  of  the  motion  for  a  new 
trial  complains  of  "error  In  excluding  testi- 
mony, sought  to  be  elicited  on  cross-examina- 
tion of  Waters,  that  he  had  brought  a  dvil 
action  ot  forcible  entry  and  detainer  for  the ' 
same  land,  which  has  been  pending  since 
1895;  the  purpose  being  to  aid  the  jury  to  ar- 
rive at  the  truth  as  to  what  was  the  animus 
of  the  prosecution."  A  person  who  Is  wrong- 
ed by  the  forcible  detention  of  his  property 
Is  given  a  civil  remedy  to  assert  his  right  to 
a  restitution  of  the  possession  of  which  he  Is 
forcibly  deprived.  Civ.  Code,  $  4823  et  seq. 
This  Is  a  remedy  for  the  civil  wrong,  and  Is 
intended  for  the  assertion  of  a  private  right 
only.  As  forcible  detainer,  from  its  very  na- 
ture. In  addition  to  being  a  dvil  injury.  Is 
also  a  public  wrong,  the  law  provides  that 
any  person  who  commits  such  an  act  shall  be 
Indicted  and  punished.  Pen.  Code,  {  S40.  It 
Is  expressly  provided  In  regard  to  the  civil 
remedy  that  such  proceedings  shall  not  ex- 
empt any  person  guilty  of  forcible  detainer 
from  Indictment  and  punishment  Civ.  Code, 
I  4S32.  The  sole  object  of  the  dvil  remedy 
is  the  restitution  of  possession  to  the  person 
entitled  thereto.  It  Is  true  that  one  of  the 
results  flowing  from  a  conviction  under  an 
Indictment  for  the  public  wrong  is  a  resti- 
tution of  possession,  but  this  is  not  the  con- 
trolling purpose  to  be  accomplished  by  the 
Indictment.  The  proceedings  by  indictment 
are  not  for  the  purpose  primarily  of  deter- 
mining private  rights.  They  are  for  the  pur- 
pose of  punishing  a  disturber  at  the  peace, 
and  the  punishment  which  is  placed  upon 
bim  Is  one  that  on  account  of  the  character 
of  the  offense,  Is  peculiarly  appropriate,— flne 
or  Imprisonment  accompanied  by  restitution 
of  the  property  which  he  has  acquired  by 
his  disregard  of  the  i)eace  and  good  order 
of  the  community.  The  property  is  restor- 
ed to  the  prosecutor,  not  for  his  benefit  but 
for  the  purpose  ot  punishing  the  accused. 
The  dvil  remedy,  which  la  found  la  onr  ClvU 
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Code,  and  the  procedure  by  Indictment  for 
the  public  offense,  which  is  found  in  our 
Penal  Code,  are  each  brought  from  the  com- 
mon law,  without  any  substantial  change  In 
the  definition  of  the  wrong,  or  in  the  manner 
In  which  it  Is  to  be  remedied,  whether  dealt 
with  as  a  private  or  as  a  public  wrong.  3 
BI.  Comm.  p.  179;  4  BI.  Comm.  p.  148;  BIsh. 
New  Cr,  Proc.  {  488  et  seq.;  9  Bnc.  PI.  A 
Prac.  p.  30.  The  two  remedies,  however, 
are  provided  for  entirely  different  purposes, 
and  we  do  not  see  what  relevancy  the  pend- 
ency of  a  proceeding  to  enforce  one  remedy 
has  upon  the  trial  of  a  proceeding  under  the 
other.  It  is  contended  that  when  a  person 
is  on  trial  for  the  crime  of  forcible  detainer, 
the  fact  that  the  prosecutor  had  prior  there- 
to instituted  proceedings  to  enforce  his  civfl 
remedy  was  admissible  to  show  the  animus 
of  the  prosecution.  The  animus  of  the  pros- 
ecution in  such  a  case  Is  apparent.  The  pros- 
ecutor desires  to  punish  the  offender  In  the 
manner  prescribed  by  law;  that  Is,  by  flne  or 
Imprisonment,  and  an  order  which  would  re- 
store to  the  prosecutor  his  property.  We  do 
not  see  what  light  would  be  thrown  upon  the 
animus  of  the  prosecution  by  showing  that 
the  .prosecutor  in  another  forum  was  attempt- 
ing to  assert  his  private  right.  It  will  be 
noted  that  all  that  was  offered  to  be  proven 
in  the  present  case  was  that  a  civil  proceed- 
ing of  forcible  detainer  was  pending.  It  does 
not  appear  that  any  judgment  had  been  ren- 
dered in  that  proceeding.  If  it  had  appeared 
that  the  cIvU  proceeding  had  resulted  in  a 
judgment  in  favor  of  the  accused,  an  entirely 
different  question  would  have  been  present- 
ed. It  may  be  that  the  order  of  restitution, 
following  the  conviction  for  the  crime,  must 
always  come  as  a  punishment  upon  the  ac- 
cused, without  regard  to  the  judgement  that 
may  have  been  rendered  in  the  case  in  which 
the  public  were  In  no  way  Interested;  hut  be 
this  as  It  may,  no  such  question  Is  made  by 
the  present  record,  and  will  not  be  now  de- 
cided. Even  if  the  pendency  of  the  dvil  pro- 
ceeding could  have  been  proven  by  evidence 
of  the  witness  on  cross-examination,  the 
court  was  right  in  excluding  the  evidence, 
as  it  was  Irrelevant 

8.  The  charge  of  the  court  fairly  submit- 
ted every  issue  in  the  case  to  the  jury,  and 
was  free  from  substantial  error.  The  re- 
quests to  charge,  so  far  as  legal  and  per- 
tinent, were'  embraced,  in  substance,  in  the 
general  charge.  The  evidence  authorized  the 
verdict  and  there  was  no  error  in  refusing 
a  new  trial.    Judgment  affirmed. 


(105  Oa.  662) 
GABDNHB  v.  8TATB. 
(Supreme  Court  of  Oeorgla.    Oct  13,  1898.) 

LJLBOSRT— BVIDBKOS. 

Bvidenee  showing  that  the  accused  took 
and  carried  away  from  a  house,  with  intent  to 
steal  the  same,  the  personal  goods  of  another, 
will  warrant  a  general  verdict  of  guilty  upos 
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an   indictment   wliich   merely   diargea    ilmple 
larceny. 

Ijittle^  Jt,  dissenting. 

(Syllabus  by  the  Coart.) 

Error  from  city  court  of  RIcbmond  county; 
W.  P.  Bve,  Judge. 

Paxthenla  Gardner  was  convicted  of  lar- 
ceny, and  brings  error.    Affirmed. 

Russell  &  Rosenfleld,  for  plaintiff  in  error. 
0.  Henry  Cohen,  for  tbe  State. 

LBWIS,  J.  Tbe  defendant  was  arraigned  In 
the  city  court  of  RIcbmond  county  on  an  ac- 
cusation charging  her  with  simple  larceny, 
in  that  she  privately,  wrongfully,  and  fraudu- 
lently took  and  carried  away,  with  intent  to 
steal  the  same,  a  lot  of  chickens,  of  the  value 
of  $10.  By  consent,  the  case  was  tried  be- 
fore the  Judge  of  the  court  without  a  jury. 
The  evidence  in  behalf  of  the  state  was  to 
the  effect  that  tbe  defendant  privately  took 
and  carried  away  from  a  large  chicken  house 
of  tbe  prosecutor  the  goods  alleged  to  have 
been  stolen.  A  judgment  of  guilty  was  ren- 
dered, and  the  case  was  brought  to  this  court, 
alleging  error  in  this  finding,  on  the  ground 
that  i%  was  contrary  to  law  and  the  evi- 
dence, and  that  the  offense  proven,  if  any, 
was  larceny  from  the  house,  and  not  simple 
larceny. 

We  do  not  agree  with  counsel  for  tbe  state 
that  a  chicken  house  is  not  such  a  structure  as 
could  be  tbe  subject-matter  of  larceny  from  the 
house.  The  evidence  showed  that  the  bouse 
from  which  tbe  goods  were  taken  was  "the 
large  chicken  bouse"  of  the  prosecutor.  No 
further  description  is  given,  but  we  are  obliged 
to  conclude  from  this  that  the  structure 
was  a  permanent  building  or  fixture  erected 
on  the  place,  and  falls  within  tbe  ordinary 
acceptation  of  the  term  "house."  The  fact 
that  it  was  erected  for  safety  of  chickens  can 
make  no  difference.  It  is  none  the  less  a 
house;  and  stealhig  chickens  therefrom  is  as 
much  larceny  from  the  house  as  stealing  com 
from  a  crib.  We  therefore  conclude  that  the 
facts  in  this  case  did  make  out  the  offense 
of  larceny  from  the  house;  and  tbe  sole 
question  remaining  for  solution  is  whether  or 
not,  on  a  charge  of  simple  larceny,  tbe  ac- 
cused can  be  legally  convicted  of  this  offense, 
when  the  proof  shows  that  she  was  guilty  of 
larceny  from  the  bouse.  "Larceny  from  the 
bouse  is  the  breaking  or  entering  any  bouse 
^th  the  Intent  to  steal,  or,  after  breaking 
or  entering  said  house,  stealing  therefrom 
anything  of  value."  Pen.  Code,  S  178.  When 
the  purpose  to  steal  has  been  consummated, 
the  offense  includes  every  element  of  simple 
larceny.  Every  fact  alleged  in  this  accusa- 
tion agahist  the  defendant  was  proven.  The 
evidence  went  a  step  ftirther,  and  showed, 
not  an  offense  dissimilar,  but  one  of  the  same 
class,  containing  an  additional  element  of  ag- 
gravation, yet  Including  tbe  offense  with 
which  defendant  was  charged.  In  the  case 
of  Brown  v.  State,  90  Qa.  454.  16  S.  E.  204, 
it  was  held  that  "under  an  accusation  which 


charges,  in  terms  of  the  statute,  larceny  from 
the  house  of  certain  hens  and  a  rooster,  a 
conviction  may  be  had  for  simple  larceny, 
the  latter  offense  being  included  in  the  for- 
mer." Simmons,  Justice  (now  chief  Justice), 
in  his  opinion  in  that  case,  said:  "The  lar- 
ceny proved,  and  for  which  the  conviction 
was  had,  contained  no  element  that  was  not 
included  in  the  larceny  as  charged,  and  was 
a  lesser  offense,  though  both  were  misde- 
meanors, and  the  limit  of  the  statutory  pen- 
alty as  to  each  offense  was  the  same."  We 
think  the  converse  of  this  ruling  ia  equally 
true,— that,  where  one  is  charged  with  a 
lesser  offense,  he  may  be  legally  convicted 
of  the  same,  although  the  testimony  may 
show  him  guilty  of  the  greater,  when  it  nec- 
essarily Includes  the  less.  To  hold  otherwise 
would  lead  to  rather  strange  anomalies  tn 
criminal  procedure.  For  Instance,  if  one 
should  be  indicted  for  an  assault,  would  it 
not  be  an  unreasonable  defense  for  him  to 
set  up  that,  while  he  did  unlawfully  make 
the  assault,  yet,  inasmuch  as  it  was  coupled 
with  an  Intent  to  murder,  he  should  not  be 
convicted  of  the  lesser  crime?  If  such  a  de- 
fense were  available,  then,  if  the  facts  of 
'the  case  showed  an  assault  with  intent  ts 
murder,  an  acquittal  would  necessarily  re- 
sult; and  upon  being  Indicted  afterwards 
for  the  larger  offense,  involving,  as  it  did. 
the  same  transactions,  he  might,  nnder  pre- 
vious rulings  of  this  court,  plead  former  Jeop- 
ardy. Thus  would  result  the  liberation  of  a 
criminal  simply  because  he  was  charged  with 
a  misdemeanor,  but,  in  point  of  fact,  he  was 
guilty  of  a  felony  that  included  the  misde- 
meanor. 

There  is  no  fatal  variance  between  the  al- 
legations in  this  case  and  the  proof.  Tbe 
statute  does  not  require  a  designatimi  of  the 
particular  place  in  the  county  where  the 
crime  was  committed,  nor  a  relation  of  afl 
the  means  used  by  the  criminal  in  perpetrat- 
ing the  offense.  When  charged  with  simple 
larceny,  he  is  put  upon  notice  that  a  convic- 
tion will  be  sustained  by  proof  of  the  steal- 
ing, regardless  of  where  in  the  county  the 
theft  took  place.  The  case  of  King  ▼.  State. 
64  Ga.  184,  relied  upon  by  counsel  for  plain- 
tiff in  error,  is  not  in  conflict  with  our  deci- 
sion in  this  case.  There  the  defendant  was 
charged  with  simple  larceny,  and  the  evi- 
dence disclosed  that  the  property  alleged  to 
have  been  stolen  was  taken  from  the  person; 
and  the  court  held  that  the  defendant  could 
not  be  convicted  of  the  felony  with  wliich 
he  was  charged.  That  ruling  was  manifestly 
correct  As  the  law  existed  at  that  time,  s 
simple  larceny  of  currency  notes  was  pun- 
ishable as  a  felony;  but  the  punishment  for 
taking  the  same  goods  from  the  person  of 
another  was  entirely  different  Of  course, 
it  would  have  been  manifestly  wrong  to  up- 
hold a  conviction  for  a  felony  when  the  proof 
showed  that  the  defendant  was  guilty  of  • 
misdemeanor  only.  In  the  case  of  Wyatt  v. 
State,  1  Blackf.  267,  the  defendant  was  in- 
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'dieted  for  larceny.  It  waa  held  that  there 
was  no  error  for  the  court  to  refuse  to  In- 
struct the  jury  to  find  a  verdict  for  the  de- 
fendant should  they  be  of  the  opinion  that 
the  offense  proved  amounted  to  burglary.  In 
the  case  of  Sklpworth  t.  State,  8  Tex.  App. 
135,  It  was  decided  that  a  conviction  for  sim- 
ple larceny  was  legal,  notwithstanding  the 
evidence  might  have  been  sufficient  to  sus- 
tain a  prosecution  for  robbery.  It  will  be 
seen  from  the  opinion  of  Clark,  J.,  In  that 
case,  that  this  ruling  of  the  court  was  based 
upon  the  idea  of  the  similarity  between  the 
two  offenses  of  robbery  and  larceny,  and  that 
the  former  offense  Included  the  latter.  "That 
the  taking,"  says  the  court,  "may  have  been 
*b7  assault,'  or  'by  violence  and  putting  In 
fear  of  life  or  bodily  injury,'  renders  it  no 
less  a  fraudulent  taking;  and.  If  the  state 
electa  to  prosecute  simply  for  fraudulent  tak- 
ing, the  defendant  cannot  complain  because 
the  proof  shows,  not  only  this  character  of 
acquisition,  but  something  more."  See,  also, 
Rap.  Larceny,  p.  275,  {  244,  and  authorities 
dted.  We  conclude,  therefore,  that  the  deci- 
sion embodied  In  tiie  headnote  is  sustained 
both  by  reason  and  authority.  Judgment  af- 
firmed. All  the  Justices  concurring,  except 
UTThB,  J.,  dissenting. 


(106  Ga.  8S3) 

WILLIAMS  V.   STATB, 

(Supreme  Coart  of  Georgia.    Oct.  13,  1898.) 

Crimibal  Law— Appbai<— Rbview. 

The  evidence  authorized  the  verdict.  The 
charge  of  the  court,  construed  as  a  whole,  fair- 
ly submitted  to  the  Jury  all  of  the  issues  in 
the  case.  There  was  no  error  In  refusing  • 
new  trial. 
(Syllabus  by  the  Oourt) 

Enot  from  superior  court,  Charlton  coun- 
ty: J.  L.  Sweat,  Judge. 

Ben  H.  Williams  was  convicted  of  a  crime, 
and  be  brings  error.    Afflrm'ed. 

L.  A.  Wilson  and  W.  M.  OUff,  for  plain- 
tiff In  error.  John  W.  Bennett,  SoL  Oen., 
for  the  State. 

PER  CURIAliL    Judgment  affirmed. 


OOE  oo.  any 


HICKS  V.  STATB. 


(Supreme  Court  of  Georgia.    Oct  18,  1888.) 

HUBDBR— INDIOTMEKT— COMPSTBHOT    OP  WrTNESS 

— Nkwlt-Dibooterkd  Etidbncb. 

1.  An  indictment  which  charges  murder  "by 
choking  and  by  other  means  to  the  Jurors  un- 
known is  not  demurrable,  on  the  ground  of 
Indefiniteness  in  its  description  of  the  manner 
of  the  killing. 

2.  The  competency  of  a  witness  is  a  question 
(or  the  court,  and  not  for  the  jury.  Under  the 
facts  of  this  case,  the  court  properly  admitted 
the  testimony  of  tike  witness  whose  compe- 
tency was  attacked,  and  there  waa  no  error  in 
failing  to  submit  to  the  jury  the  question  of 
the  intnesa'  competency. 

8.  The  newly-discovered  evidence  being  of  an 


impeaching  diaracter,  there  waa  no  error  in 
overruling  this  ground  of  the  motion  for  new 
trial 

4.  In  the  light  of  the  entire  charge,  there  was 
no  error  in  any  of  the  rulings  of  which  com- 
plaint is  made.  I%e  evidence  waa  ■nffldent  to 
sustain  the  verdict. 

(Syllabus  by  the  Court) 

EIrror  from  superior  court,  Macon  county; 
Z.  A.  Littlejohn.  Judge. 

Jeff  Hicks  was  convicted  of  mnrder,  and 
brings  error.    Affirmed. 

W.  O.  Harrison,  W.  O.  Munday,  and  Joseph 
K.  HInes,  for  plaintiff  In  error.  F.  A.  Hooper, 
SoL  Gen.,  C.  R.  Crisp,  and  J.  M.  Terrell,  Atty. 
Gen.,  for  the  State. 

SIMMONS,  a  J.  1.  The  foUowlng  special 
presentment  was  returned  by  the  grand  Jury 
of  Macon  county:  "The  grand  Jurors,  •  •  • 
in  the  name  and  behalf  of  the  citizens  of 
Georgia,  charge  and  accuse  Jeff  Hicks  with 
the  offense  of  murder,  for  that  the  said  Jeff 
Hicks,  on  the  24th  day  of  April,  in  the  year 
1898,  In  the  county  aforesaid,  did  then  and 
there  unlawfully,  and  with  force  and  arms, 
by  choking  and  by  other  means  to  the  Jurors 
unknown,  feloniously,  and  of  his  malice  afore- 
thought kill  and  murder  one  Miley  Hicks,  in 
the  peace  of  the  state,  being  contrary  to  the 
laws  of  said  state,  the  good  order,  peace,  and 
dignity  thereof."  When  Hicks  waa  arraigned, 
he  demurred  to  the  presentment  on  the 
ground  that  It  was  "wanting  In  that  degree 
of  deflnlteness  which  defendant  has  a  right 
to  demand  before  going  to  trial  on  the  mer- 
its of  the  case,  in  that  the  language  of  said  spe- 
cial presentment  is  too  vague  and  indefinite 
as  to  the  Idnd  of  weapon  used  and  the  means 
used  in  committing  the  said  murder,  as  to 
enable  this  defendant  to  prepare  his  defense 
to  said  special  presentment"  This  demurrer 
was  overruled,  exceptions  pendente  lite  were 
taken,  and  error  here  asslgrned  thereon. 

Section  929  of  the  Penal  0>de  declares  that 
every  Indictment  should  be  deemed  sufficient- 
ly technical  and  correct  "which  states  the 
offense  in  the  terms  and  language  of  this 
Code,  or  so  plainly  that  the  nature  of  the 
offense  charged  may  be  easily  understood  by 
the  Jury."  It  will  be  seen  from  the  present- 
ment that  the  accused  was  charged  with 
murder,  the  day  and  year  of  the  commission  of 
the  offense  was  alleged,  and  that  the  killing 
was  done  feloniously  and  with  malice  afore- 
thought The  manner  of  the  killing  was  al- 
leged to  have  been  "by  choking  and  by  other 
means  to  the  Jurors  unknown."  The  present- 
ment states  the  offense  in  the  terms  and  lan- 
guage of  the  Code,  and  the  nature  of  the  of- 
fense could  easily  be  understood  by  the  Jury. 
The  accused  could  likewise  understand,  from 
reading  the  presentment  that  he  was  char- 
ged with  the  offense  of  murder  by  choking 
the  woman  named  in  the  presentment  or  by 
other  means  to  the  Jurors  unknown.  It  Is 
argued  by  counsel  for  plaintiff  in  error  that 
there  are  many  kinds  of  "choking,"  and  be 
refers  to  the  definitions  of  the  word  given  by 
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certain  lexhographeir>.  Tbe  plain,  every-Oay 
meaning  of  ttie  word  "cliolilng,"  as  we  un- 
derstand it,  is  to  prevent  or  interfere  with 
the  passage  of  air  tlirougti  the  windpipe,  el- 
tlier  by  internal  obstruction  or  by  external 
pressure.  To  "clioke"  a  person  is,  in  other 
words,  to  fill  ills  mouth  or  throat  with  a  towel 
or  other  substance,  or  to  seize  and  compress 
his  throat,  bo  as  to  obstruct  his  breathing. 
This  is  what  the  grand  Jury  meant  when 
they  used  the  word;  and  this  Is  what  tbe  ac- 
cused must  have  understood  when  the  pre- 
sentment was  read  to  him.  Upon  tbe  subject 
of  the  sufficiency  of  indictments  in  alleging 
the  mode  and  manner  of  committing  the 
crime,  see  Studstill  ▼.  State,  7  Ga.  16;  HUI 
▼.  State,  41  Ga.  501;  Peterson  v.  State,  47 
6a.  524;  Coxwell  t.  State,  66  Ga.  309;  Thom- 
as T.  State,  71  Ga.  44.  Tbe  presentment  al- 
leges that  the  killing  was  done  "by  choking," 
and  also  "by  other  means  to  the  Jurors  un- 
known." It  appeared  from  tbe  evidence  in- 
troduced in  the  trial  of  the  case,  after  the 
demurrer  had  been  overruled,  that  the  cir- 
cumstances of  the  killing  would  not  admit 
of  greater  certainty  in  stating  tbe  means 
employed  In  committing  the  offense.  It  was 
held  in  the  case  of  Com.  v.  Webster,  5  Cusb. 
295,  that  "an  averment  la  an  indictment  for 
murder  that  the  defendant  committed  the 
crime  at  a  place  specified,  'in  some  way  and 
manner,  and  by  some  means,  Instruments, 
and  weapons,  to  the  Jurors  unknown,'  is 
sufficient,  when  the  circumstances  of  the  case 
will  not  admit  of  greater  certainty  in  stat- 
ing tbe  means  of  death."  We  think,  there- 
fore, that  the  court  did.  not  err  in  overrul- 
ing the  demurrer  to  the  presentment 

2.  Tending  the  trial,  a  child  10  years  old 
was  offered  by  the  state  as  a  witness  against 
the  accused.  It  was  objected  by  counsel 
for  the  accused  that  she,  on  account  of  her 
tender  years,  did  not  know  the  nature  of  an 
oath,  and  was  not  competent  to  testify.  The 
court  examined  the  child  fully  and  fairly 
as  to  her  knowledge  of  tbe  nature  of  an  oath, 
and  her  answers  clearly  show  that  she  did 
understand  the  nature  of  an  oath,  and  l)e- 
\ieved  she  would .  be  punished  if  she  swore 
falsely  upon  the  trial.  This  was  a  matter  for 
tbe  court  to  decide,  and  we  think,  from  tbe 
evidence  disclosed  by  the  record,  that  it  was 
not  error  to  admit  the  testimony  of  tbe  child. 
Upon  this  subject,  see  Moore  v.  State,  79  Ga. 
498,  5  S.  K.  51,  and  cases  there  cited,  and 
Minton  V.  State,  99  Ga.  254.  25  8.  E.  626.  It 
was  also  argued  here  that  the  court  erred, 
after  having  decided  that  tbe  child  was  com- 
petent as  a  witness,  in  not  submitting  that 
auestion  to  the  Jury  In  bis  charge.  The  com- 
petency of  witnesses  is  always  for  the  court, 
and  we  know  of  no  law  in  this  state  which 
requires  the  trial  Judge,  in  a  case  like  tbe 
one  under  consideration,  to  submit  to  tbe  Ju- 
ry the  question  of  a  witness'  competency. 
The  court  decides  the  competency,  tbe  Jury 
tbe  credibility,  of  a  witness.  The  Jury  may 
look  at   a  witness  whose    competency    has 


been  attacked  on  aconnt  <tf  youth,  bear  the 
evidence,  and.  If  tbe  evidence  be  confnaed. 
inconsistent,  wild,  and  reckless,  they  may. 
In  their  discretion,  refuse  tn  give  It  credit, 
as  they  would  that  of  any  other  witness  who 
was  discredited. 

8.  We  have  read  tbe  affldarita  containing 
tbe  newly-discovered  evidence.  All  of  this 
evidence  which  would  be  legally  admissible 
on  tbe  trial  is  impeaching  in  Its  character, 
and  the  court  did  not  err  in  refusing  to  sxmnt 
a  new  trial  upon  this  ground. 

4.  There  are  several  complaints  of  errors  of 
law  in  given  extracts  of  tbe  charge  of  the 
court  The  Judge,  in  approving  the  motion 
for  new  trial,  states  that  these  extracts  are 
Incomplete,  and  an  examination  of  tbe  record 
shows  that  this  Is  true,  and  that  in  some 
places  portions  of  sentences  have  been  omit- 
ted from  tbe  extracts  contained  In  tbe  mo- 
tion. When  read  in  connection  with  the  en- 
tire charge,  tbe  charges  complained  at  con- 
tain no  error.  One  ground  complains  of  the 
charge  given  on  the  subject  of  confessions, 
but  the  trial  Judge  certifies  that  this  charge 
was  given  at  the  request  of  counsel  for  the 
accused.  This  being  true,  counsel  are  estop- 
ped to  assign  error  thereon. 

A  careful  examination  at  tbe  whole  case, 
as  disclosed  by  the  record,  enables  us  to  find 
no  error  which  would  authorize  this  court  to 
grant  a  new  trial.  Judgment  affirmed.  All 
the  Justices  concurring. 

aos  Qa.  SD) 

F0SE:BT  v.  STATE). 
(Supreme  Court  of  Georgia.    Oct  IS,  1898.) 
Crihisal  Law— Appbai,— Review. 
While  the  evidence  of  the  defendant's  gnilt 
in  this  case  is  not  entirely  satlsfactorT  to  this 
court  yet  the  verdict  not  being  without  evi- 
dence to  support  it  the  discretion  of  the  trial 
judge  in  overruling  the  motion  for  a  new  trial 
will  not  be  interfered  with. 
(SjUabus  by  the  Court.) 

Error  from  superior  court  Emanuel  coun- 
ty;  R.  li.  Gamble,  Judge. 

Robert  Foskey  was  convicted  of  a  crime, 
and  he  brings  error.    Affirmed. 

Satfold  &  Mitchell,  for  plainUflT  in  error. 
B.  T.  Rawlings,  for  the  State. 

PER  CURIAM.    Judgment  affirmed. 


(106  Oa.  2tt) 
PARKS  V.  STATE. 
(Supreme  Court  of  Georgia.    July  28,  1898.) 
MoBDBB— Dtino  Dbclarations— Volcntaht  Mas- 

■LACORTEK— JdsTIVIABLS   HoMICIDS. 

1.  Where,  In  a  prosecution  for  morder,  it 
was  the  theory  of  the  state  that  the  accused 
willfully  and  maliciously  shot  and  killed  the 
deceased,  or,  if  that  be  not  true,  that  the  ac- 
cused BO  recklessly  and  negligently  filed  liis 
pistol  as  made  the  shooting  of  the  deceased, 
from  which  his  death  resulted,  the  natural  re- 
sult of  such  firing;  and  where  it  was  contend- 
ed by  the  defendant  that  the  shooting  occur- 
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red  between  midnight  and  break  of  day  on  ■ 
very  dark  night;  that,  being  attracted  by  a 
noise,  he  went  to  the  end  of  the  houge,  and 
discovered  an  object  in  hi«  yard,  which  he_  hail- 
ed, and  receiving  no  response,  and  believing  it 
to  be  a  predatory  animal,  fired  at  it  and  klUed 
the  deceased,— it  is  hdd  that  the  declarations 
made  by  the  deceased  as  to  the  cause  of  his 
death  and  the  person  who  Idlled  him  were  ad- 
missible, if  at  tne  time  of  making  them  the  de- 
ceased was  in  extremis,  and  conscious  of  his 
condition. 

2.  Hfid,  also,  that  the  law  of  voluntary  man- 
slaughter was  not  applicable  to  the  facts  of  the 
case,  and  there  was  no  error  in  failing  to 
charge  the  law  applicable  to  that  offense,  bnt 
the  law  of  Involuntary  manslaughter  waa  in- 
Tolved. 

3.  It  was  error  for  the  jndge  to  have  charged 
in  this  case  the  law  of  justifiable  homicide  as 
set  out  in  section  73  of  the  Penal  Code.  The 
provisions  of  this  section  have  no  application, 
ander  the  facts  of  this  case  as  shown  by  the  ev- 
idence. The  principles  ^f  law  therein  eml>odied 
are  only  applicable  in  cases  of  mutual  combat, 
and  do  not  apply  in  any  case,  unless  the  evi- 
dence, or  some  portion  of  it,  shows  that  there 
hnd  been  a  mutual  altercation  between  the 
parties. 

(Syllabus  by  the  Oonrt) 

Error  from  superior  court.  Hart  county;  S. 
Reese,  Judge. 

Allan  Parks  was  convicted  of  mnrder,  and 
brings  error.    Reversed. 

A.  Q.  McCurry,  for  plaintiff  in  error.  R.  H. 
Lewis,  8oI.  Oen.,  and  J.  M.  Terrell,  Atty. 
Gen.,  for  the  State. 

LITTLE,  3.  Allan  Parks  was  Indicted 
and  found  guilty  of  the  murder  of  Walker 
Brown.  The  verdict  was  accompanied  with 
a  recommendation  to  life  imprisonment  The 
evidence  of  the  attending  physician  showed 
that  the  deceased  died  from  a  gunshot  wound 
Inflicted  In  the  l)ack.  Just  below  the  shoulder 
blade.  The  effect  of  the  shot  was  a  complete 
paralysis  of  the  lower  extremities,  and  a 
loss  of  sensation  and  motion.  The  testimony 
of  J.  F.  Marett  was  to  the  effect  that  deceas- 
ed was  shot  centrally  in  the  back,  close  to 
the  spinal  column,  and  died  on  Sunday  even- 
ing. The  witness  further  testified  as  fol- 
lows: "On  Saturday  before  his  death  he  told 
me  that  his  condition  was  bad;  that  he  knew 
tbat  he  was  going  to  die;  that  half  of  bim 
was  dead  at  tbat  time,  and  be  was  dying 
then.  He  said  tbat  Allan  Parks  shot  him; 
that  be  bad  been  working  for  Allan  the  day 
before,  and  Allan  had  promised  htm,  if  he 
would  meet  bim  at  bis  house  at  four  o'clock 
the  next  morning,  he  would  let  him  have  some 
wbisky;  that  be  went  to  Allan's  house,  and 
was  standing  In  the  yard,  opposite  the  house, 
when  Allan  Parks  and  another  negro  man, 
whom  he  took  to  be  Ben  Parks,  drove  up; 
tbat  they  drove  the  horse  to  the  back  end  of 
the  house,  and  accused  Jumped  out  of  the 
buggy,  and  came  slipping  into  the  front  yard, 
and  cocked  his  pistol;  that  be  tried  to  tell 
bim  not  to  shoot,  but  tbat  be  did  shoot  at 
him,  and  deceased  fell  over,  and  could  not 
speak  for  a  while.  He  then  called  for  help. 
Deceased  further  said  that  be  wanted  Parka 


prosecuted,  and  tbat  be  bad  sent  for  wit- 
ness to  make  the  statement,  so  that  he  could 
be  a  witness  on  the  trial.  Deceased  was 
twenty-two  or  twenty-three  years  old,  and 
unmarried.  The  mind  of  the  deceased  at  the 
time  be  made  the  statement  was  in  Its  normal 
condition."  Sam  Williams  testified  for  the 
defendant:  That  be  was  at  the  house  of  the 
accused  when  Walker  Brown  was  shot  Tbat 
the  accused  and  bis  wife  lived  there.  He  saw 
Allan  Parks  immediately  before  the  shooting. 
He  bad  gone  home  with  hlzn.  They  had  got- 
ten together  on  Tuesday  morning  in  South 
Carolina,  below  Fair  Play.  Accused  and  bis 
brother  were  then  going  to  the  mountains. 
They  were  met  by  some  men,  who  told  them 
they  bad  better  not  go.  /Allan  then  said  he  be- 
lieved be  would  not  go.  They  crossed  Tugu- 
lo  river  at  Shealer's  Perry,  and  returned  to 
Allan's  house,  which  Is  located  near  a  public 
road.  It  was  sometbing  after  midnight  when 
they  got  to  his  house,  and  tbey  drove  up  to 
the  back  of  the  bouse.  Accused  then  request: 
ed  bim  to  take  out  the  mare,  and  said  he 
would  go  In  and  see  how  bis  wife  was,  and 
also  get  some  com  to  feed  the  horse.  The 
accused  then  went  in  the  house.  It  was  a 
very  dark  night,  but  witness  beard  accused 
go  in  the  house,  and  after  a  while  heard  him 
call  out,  "Hellol  Who  is  that?"  like  be  waa 
talking  to  somebody.  He  spoke  In  a  loud 
voice.  He  was  at  one  end  of  the  house,  and  It 
seemed  to  witness  to  be  the  end  where  the 
chimney  was  located.  Witness  heard  the  hal- 
looing before  he  beard  tlie  pistol  fire.  Did 
not  hear  the  party  whom  accused  was  calling 
return  any  answer.  After  that,  witness  heard 
the  pistol  shot,  and  then  heard  a  man  speak. 
After  the  pistol  was  fired,  deceased  said:  "Al- 
lan, come  and  help  me  home  now.  You  have 
shot  me  through  and  through."  Allan  then 
came  back,  and  told  witness  to  go  to  him,  and 
said  that,  if  Walker  had  spoken,  he  never  would 
have  shot  him.  Deceased,  hearing  witness' 
voice,  called  to  witness  to  come  and  help  him, 
saying  that  be  was  shot  all  to  pieces.  Wit- 
ness went  to  him,  picked  him  up,  carried  bim 
in  the  house,  and  put  him  In  a  comfortable 
position,  and  the  accused  went  to  get  some 
one  to  go  after  the  doctor.  Witness  did  not 
know  how  far  the  accused  vras  from  the  de- 
ceased when  he  fired.  It  all  took  place  at 
Allan's  house,  and  around  at  the  chimney  end 
of  the  house.  Witness  never  saw  deceased 
until  after  he  felL  Found  bim  in  the  yard. 
Did  not  know  whether  be  could  walk  after 
he  was  shot  or  not  Witness  heard  him  fall, 
but  did  not  know  whether  he  was  in  the  yard 
when  be  was  shot  or  not  nor  did  he  know 
whether  or  not  he  fell  as  soon  as  he  was  shot 
Witness  saw  him  in  about  a  minute  after  the 
time  he  heard  him  fall.  Witness  did  not 
know  bow  far  the  deceased  bad  moved  from 
the  place  where  he  was  shot  before  he  found 
him.  The  accused  was  at  the  chimney  end 
of  his  bouse  when  witness  heard  him  hall  the 
man.  The  pistol  was  fijed  back  there.  Jolin 
O.  Under  testified  tbat  tbe  bouse  In  which 
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Allan  Parks  and  his  wife  were  living  at  the 
time  the  deceased  was  shot  waa  located  about 
20  feet  from  the  road.  It  was  uninclosed. 
There  were  two  doors  to  the  house,— one  In 
front,  one  In  the  rear.  The  chimney  Is  in  the 
end  of  the  house;  one  door  next  to  the  yard, 
and  one  door  behind;  no  door  in  the  end  of 
the  house.  Tu^o  Llnder,  sworn,  said:  *1 
am  the  brother-in-law  of  the  defendant  I 
went  over  to  Allan's  house  the  morning  after 
Brown  was  killed,  and  saw  fresh  tracks  be- 
hind the  chimney.  I  knew  deceased  welL 
They  were  like  his  tracks.  They  were  bare- 
footed tracks.  I  had  seen  the  deceased  bare- 
footed, and  thought  the  tracks  were  those  of 
the  deceased.  It  had  been  raining  the  night 
before,— not  enough  to  obliterate  the  tracks, 
which  were  located  around  at  the  back  of  the 
chimney.  I  noticed  that  the  tracks  crossed 
the  yard  to  where  he  felL  Deceased  lived 
eight  or  ten  days  after  he  was  shot"  In  his 
statement  the  accused  said  that  Walker  was 
at  his  house  on  Saturday,  Sunday,  and  Mon- 
day before  Christmas.  "On  Monday  I  told 
him  I  was  going  off,  and  where  I  was  going. 
I  was  not  to  return  until  Wednesday  night 
or  Thursday  morning.  I  was  going  up  in  the 
mountains,  but  turned  back.  I  went  a  short 
distance  because  my  brother  told  me  he  knew 
where  we  could  get  liquor  enough  for  Christ- 
mas. We  turned  and  came  back  by  Shealer's 
Ferry,  and  hurried  on  home,  where  I  had  left 
my  wife  sick.  I  got  home  a  little  after  twelve 
o'clock  at  night  ond  drove  up  In  the  yard,  and 
told  Sam,  who  was  with  me,  to  take  out  the 
mare;  that  I  would  go  in  the  house  and  get 
some  corn,  and  see  how  my  wife  was  getting 
along.  I  knocked  at  the  door.  My  wife  open- 
ed It,  and  I  inquired  how  she  was.  I  waa 
In  a  hurry  to  get  back  to  Sam,  and  went 
through  the  house,  and  Into  a  room  where  I 
had  some  com  in  a  barrel.  I  got  out  the 
com,  and  took  my  pistol  with  me,  and  started 
around  the  house.  When  I  stepped  out  of  the 
door  I  heard  a  noise  at  the  corner  of  the 
house,  in  the  stalks  of  cotton.  I  took  my  pis- 
tol in  my  hand  and  stepped  out  I  was  very 
much  alarmed,  but  could  not  see  anything. 
Turned  back  to  the  side  of  the  house,  near 
which  the  cotton  rows  ran.  I  looked  up  in 
the  chimney  corner,  and  discovered  some- 
thing apparently  in  the  shape  of  an  umbrella. 
I  called  and  asked:  'Who  is  that?  What  is 
ItV  There  was  no  response.  I  discovered 
that  the  object  was  moving,  but  could  not  tell 
whether  it  was  cofning  to  or  going  from  me. 
I  then  fired  at  the  bulk  that  I  saw.  When  I 
fired,  it  looked  like  something  rolled  up  and 
went  to  the  left.  There  had  been  a  rumor 
that  something  had  been  killing  dogs,  and  I 
thought  it  was  a  bear,  and  I  just  turned 
around  to  go  back  and  get  a  light  when  the 
deceased  hallooed,  and  scared  me  so  bad  I 
could  not  tell  his  voice.  I  asked,  "Who  was 
that?  He  said,  'Me.'  I  said,  'Me  who?'  At 
last  he  said,  'Walker;'  and  I  said,  'What  in 
the  world  are  you  doing  there?'  He  said,  'I 
was  not  after  you.'     Those  were  the  first 


words  be  spoke.  He  said,  'Don't  shoot  me 
any  more.  Tou  have  killed  me  now.'  I  said. 
'What  made  you  run?'  He  said,  1  did  not 
want  yon  to  see  me.'  I  then  turned  snd  went 
back  around  the  house  to  where  Sam  Wil- 
liams was.  Sam  asked  me  who  it  was.  I  said 
it  was  Walker  Brown.  If  be  had  spoken,  I 
never  would  have  shot  him;  and  I  said: 
'Sam,  you  go  to  him.  I  am  not  going  to  blm. 
He  may  have  a  pistol  and  shoot  me.*  I  got 
Sam  to  go  to  him,  and  I  told  Sam  to  carry  him 
In  the  house,  and  I  went  with  him,  and  we 
laid  him  down  before  the  fire;  and  I  told  my 
wife  to  warm  some  bricks  and  Irons,  and  use 
them  until  we  got  the  doctor.  After  we  had 
laid  Walker  down,  I  asked  him  what  made 
him  do  that  He  said,  'Allan,  yon  did  not  do 
any  more  than  any  other  man  would  bsve 
done.'  I  said,  'What  made  you  ran?*  He 
said,  1  didn't  want  you  to  see  me.'  I  had 
never  promised  to  meet  him."  The  accused 
made  a  motion  for  a  new  trial,  the  first  three 
grounds  of  which  are:  Because  the  verdict 
Is  contrary  to  evidence,  and  without  evidence 
to  support  it;  that  the  verdict  is  decidedly  and 
strongly  against  the  weight  of  the  evidence, 
and  contrary  to  law  and  the  principles  of  Jus- 
tice and  equity.  The  motion  contained  other 
grounds,  which  will  be  duly  considered.  As 
the  case  goes  tuick  to  be  tried  again  under 
principles  of  law  not  submitted  on  the  trial 
In  which  the  present  verdict  was  rendered, 
we  make  no  ruling  on  the  grounds  that  the 
verdict  Is  contrary  to  the  evidence  and  against 
the  evidence. 

1.  In  the  fourth  ground  of  his  motion  the 
plaintiff  in  error  complains  that  the  court 
erred  In  admitting  evidence  of  the  dying  dec- 
larations of  the  deceased,  because  the  same 
are  insufficient  to  go  to  the  Jury  as  dying 
declarations.  We  find  no  error  in  admitting 
this  evidence,  on  the  grounds  taken  by  the 
movant  Section  1000  of  the  Penal  Code  au- 
thorizes the  admission  of  evidence  of  this 
character '  In  prosecutions  for  a  homicide, 
when  the  person  is  in  the  article  of  death, 
and  is  conscious  of  his  condition.  At  com- 
mon law,  dying  declarations  were  admitted 
only  from  necessity.  Battle  v.  State,  74  6a. 
101.  But  under  our  statute  such  may  be 
proven  even  when  there  is  other  evidence  of 
the  homicide  and  the  circumstances  attend- 
ing it  It  is  a  sound  principle,  however,  that 
In  the  admission  and  use  of  dying  declara- 
tions great  caution  should  be  observed. 
Campbell's  Case,  11  Oa.  374;  Mitchell  t. 
State,  71  Ga.  128.  Under  the  provisions  of 
our  Penal  Code,  supra,  such  declarations  of 
the  deceased  are  confined  to  the  cause  of  his 
death  and  the  person  who  killed  him.  It 
was  shown  by  the  witness  that  at  the  time 
of  the  declarations  the  mental  condition  of 
the  deceased  was  not  affected.  It  was  also 
shown  that  he  declared  him«elf  conscious  of 
his  dying  condition,  that  his  lower  limbs 
were  at  that  time  paralyzed  from  the  effects 
of  the  wound,  and  that  he  did  in  fact  die  th«> 
next  day.    Even  If  any  portion  of  this  evl- 
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dence  was  objectionable,  taken  as  a  whole, 
It  waa  certainly  sufflcient,  under  a  proper 
conatmctlon  of  onr  statute,  to  g^>  to  the  Jury 
as  a  declaration  of  tke  deceased  relating  to 
the  cause  of  his  death,  and  the  person  who 
killed  blm. 

2.  Another  ground  of  the  motion  for  a  new 
trial  la  that  the  court  erred  In  falling  to  give 
In  charge  to  the  Jury  the  law  of  voluntary 
manslaughter,  which  is  defined  by  our  Code 
to  be  the  unlawful  killing  of  a  person  without 
malice  or  deliberation,  but  upon  .a  sudden 
beat  of  passion;  and  there  must  be  either 
an  assault  on  the  person  killing,  or  an  attempt 
by  the  person  killed  to  commit  a  serious  per- 
sonal injury  on  the  person  killing,  or  other 
equivalent  circumstances,  to  Justify  this  ex- 
citement of  passion.  In  the  present  case  the 
accused  did  not  claim  that  the  homicide  was 
the  result  of  passion.  On  the  contrary,  it 
was  the  theory  of  his  defense,  emphasised 
by  his  statement,  that  the  killing  was  not 
intentional;  that  he  did  not  know  that  the 
object  at  which  he  fired  was  a  human  being; 
and  it  Is  difficult  to  see,  under  the  evidence 
as  It  appears  in  the  record,  how  the  law  of 
voluntary  manslaughter  can  be  made  to  ap- 
ply. A  man  has  a  right  to  eject  an  intruder 
from  bis  house  or  premises,  and  to  use  such 
force  as  Is  necessary  to  accomplish  that  pur- 
pose; but  a  dvll  trespass  on  the  land  or 
property  of  another,  not  his  dwelling  house, 
Is  never  sufficient  to  reduce  the  intentional 
killing  of  the  trespasser,  with  a  deadly  weap- 
on, from  murder  to  manslaughter.  Hayes 
y.  State,  68  Ga.  35.  However  this  may  be, 
the  law  of  voluntary  manslaughter  should 
not  have  been  given  to  the  Jury,  under  the 
defendant's  theory  of  the  case,  and  his  con- 
tention as  to  the  manner  of  the  homicide.  It 
la  also  complained  that  the  court  failed  to 
give  In  charge  to  the  Jury,  although  no  re- 
quest so  to  do  was  made,  the  law  of  invol- 
untary manslaughter;  counsel  for  plaintiff  In 
error  Insisting  that  the  statement  of  the  ac- 
cused rendered  the  law  touching  this  grade 
of  homicide  applicable.  The  statement  of 
the  prisoner  Is  not  evidence,  and  while  it  is 
the  duty  of  the  trial  Judge,  without  •  re- 
quest, to  charge  the  law  applicable  to  all 
tbe  theories  of  the  case  raised  by  the  evi- 
dence, yet,  as  the  statement  is  not  evidence, 
it  is  not  his  duty,  without  a  request,  to  charge 
a  theory  of  the  law  which  is  raised  solely  by 
tbe  statement  of  the  accused.  Had  the  re- 
quest been  submitted  so  to  charge,  we  think 
that  the  law  of  involuntary  manslaughter 
should  have  been  given,  as  in  our  Judgment 
it  was  directly  applicable  to  the  circumstan- 
ces of  the  homicide  as  stated  by  the  accused. 
According  to  his  theory,  the  deceased  was  a 
trespasser  upon  his  premises,  and  one  con- 
cerning whose  presence,  in  view  of  the  time, 
place,  and  circumstances  of  the  trespass,  the 
defendant  had  a  lawful  right  to  inquire  and 
repel.  While  one  has  not  the  right  to  slay 
another  who  trespasses  on  his  land  or  proper- 
ty, without  more^  it  is  yet «  duty  which  a  mas 


owes  botb  to  his  famOy  and  himself  to  as- 
certain tbe  motive  of  one  whom  he  discovers 
on  his  premises  under  suspicious  circumstan- 
ces, and  to  prevent  the  invasion  of  his  house 
and  immediate  premises;  and  such  duty  be- 
comes more  pressing  in  the  darkness  of  the 
night  than  in  the  light  of  the  day.  It  was 
the  right  of  the  accused,  on  hearing  a  sus- 
picious noise,  to  Inquire  into  it  It  was  not 
his  right  if  he  had  discovered  the  object  to 
have  been  a  man  concealing  himself,  to  fire 
and  kiU  him,  nor,  without  more,  to  fire  at  a 
man,  under  such  circumstances,  with  the 
Intention  to  kill  him.  The  defendant  in  bis 
statement  however,  contends  that  his  sus- 
picions were  aroused  by  hearing  a  noise  at 
the  end  of  his  house;  that  he  went  there, 
and  found  an  object  in  tbe  comer  by  the 
chimney;  that  he  had  no  idea  it  was  a  man, 
but  thought  the  object,  in  tbe  darkness  of 
the  night  was  a  predatory  animal;  and  it 
was  under  these  circumstances,  after  having 
called  to  asccitain  more  definitely  what  tbe 
object  was,  and  receiving  no  reply,  when  tbe 
object  moved,  that  he  fired.  If  this  state- 
ment of  the  circumstances  attending  the 
homicide  be  true,— and  whether  so  or  not 
the  Jury  is  to  determine,— then  tbe  homicide 
could  not  be  an  Intentional  killing;  nor,  If 
they  be  true,  could  the  killing  be  held  such  a 
neglig;ent  and  reckless  use  of  a  deadly  weapon 
as  would  authorise  a  verdict  for  murder. 
The  circumstances  of  such  a  case  make  no 
parallel  to  one  where  a  person  fires  recklessly 
Into  a  building  where  people  are  congregated, 
ot  into  a  crowd  gathered  on  the  street  with- 
out intention  to  cause  tbe  death  of  any  one. 
In  the  latter  case  the  slayer  could  not  Justly 
claim  that  his  act  of  firing  was  done  with- 
out Intention  to  take  life,  because  taking  life 
would  be  the  natural  result  of  his  act. 
Whether  the  accused,  if  he  took  the  life  of 
the  deceased  under  the  belief  that  tbe  object 
at  which  he  fired  was  an  animal  trespassing 
upon  his  premises,  should  be  held  to  be  en- 
gaged in  the  commission  of  a  lawful  or  un- 
lawful act  does  not  affect  the  question;  but 
if  the  deceased  was  slain,  without  any  inten- 
tion on  the  part  of  the  accused  to  shoot  a 
human  being,  under  circumstances  which  did 
in  fact  induce  him  to  believe  that  the  object 
at  which  he  fired  was  an  animal  trespassing 
upon  his  premises  at  night  he  would  not  be 
guilty  of  any  offense  greater  than  involun- 
tary manslaughter.  We  do  not  of  course, 
pass  any  opinion  on  the  sufficiency  of  the  evi- 
dence to  support  this  contention  of  the  ac- 
cused. Whether  he  willfully  and  with  mal- 
ice aforethought  slew  the  deceased,  or  wheth- 
er, as  contended  by  him,  he  fired  at  an  object 
trespassing  on  bis  premises,  which  in  the 
dead  of  night  he  had  no  reason  to  believe 
was  a  human  being,  and  which  he  thought 
was  an  animal,  was  a  question  of  fact  to  be 
determined  by  the  Jury;  and,  had  he  request- 
ed an  appropriate  charge  as  to  this  law,  it 
should  have  been  given. 
8.  Another  assignment  of  enoi  Is  because 
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tbe  court  gave  In  charge  to  the  Jnry,  aa  ap> 
pUcable  to  the  evidence  In  the  case,  the  prin- 
ciples of  law  declared  In  section  78  of  onr 
Penal  Code,  In  which  la  usfed  the  following 
language:  'If  a  person  kin  another  In  his 
defense,  It  must  appear  that  the  danger  was 
so  urgent  and  pressing  at  the  time  of  the  kill- 
ing, that,  In  order  to  save  his  own  life,  the 
killing  of  the  other  was  absolutely  necessary; 
and  It  must  appear  also  that  the  person  killed 
was  the  assailant,  or  that  the  slayer  had  real- 
ly and  in  good  faith  endeavored  to  decline 
any  further  struggle  before  the  mortal  blow 
was  given."  This  section  of  the  Code  con- 
tains principles  of  law  wholly  Inapplicable 
to  cases  like  tbe  present  The  accused  rest- 
ed his  defense  on  the  theory  that  tbe  hom- 
icide committed  by  him  was  the  result  of 
misfortune  or  accident,  and  entirely  without 
Intention.  Whether  this  be  true  or  not, 
there  was  nothing  In  the  evidence  to  which 
the  section  of  the  C!ode  above  quoted  could 
be  made  applicable.  There  was  no  mutual 
combat,  no  evidence  of  any  struggle,  and  no 
necessity  for  the  slayer  to  retreat.  The  ac- 
cused did  not  claim  that  the  homicide  was 
Justifiable,  but  Insisted  that  the  deceased  was 
killed  as  the  result  of  misfortune;  while  the 
state  claimed  that  the  act  whs  premeditated 
and  voluntary,  or  the  firing  was  so  recklessly 
and  negligently  done  as  to  make  the  act  mur- 
der. Under  either  of  these  theories,  and  un- 
der any  view  which  may  be  taken  of  the 
evidence,  the  charge  given  was  error.  The 
provisions  of  the  section  referred  to  apply  in 
very  many  cases  of  homicide,  but  they  have 
no  application  In  any.  case  unless  an  alterca- 
tion between  the  parties  precede  the  act  of 
homicide. 

4.  It  is  unnecessary  to  rule  on  the  other 
assignments  of  error  contained  in  the  remain- 
ing grounds  of  the  motion  for  a  new  trial. 
Inasmuch  as  the  principles  of  law  ruled  above 
determine  all  the  questions  raised.  Judgment 
reversed. 

a06  Oa.  S97) 

GIiOVBR  T.  STATB. 
(Supreme  Court  of  Georgia.    Oct  12,  1888.) 
Murder— SELr-DBrBNgE—BviDaNCB—lNSTBUO- 

TION8. 

1.  If,  in  a  prosecution  for  murder,  there  be 
eridonce  of  an  altercation  and  mutual  combat 
between  the  accused  and  the  deceased,  it  is 
proper  to  charge  section  73  of  the  Penal  Code. 

2.  Unless  a  written  request  be  a  pertinent 
legal  charge,  the  judge  should  decline  to  give  it 

8.  The  evidence  authorized  the  verdict  and 
there  was  no  error  In  denying  a  new  trial. 
(Syllabus  by  tbe  Court) 

E)rror  from  superior  court,  Elbert  connty; 
S.  Reese,  Judge. 

Gabe  Glover  was  convicted  of  murder,  and 
brings  error.    Affirmed. 

5.  I/.  Olive,  Z.  B.  Rogers,  and  A.  G.  Mc- 
Curry,  for  plalntlfT  In  error.  R.  H.  Lewis, 
8oL  Gen.,  for  the  State. 


FISBt,  J.  1.  One  of  the  gronnds  of  tbe  mo- 
tion for  new  trial  was  that  tbe  court  erred 
in  diargtng  the  law  u  contained  In  section 
73  of  the  Penal  Code  the  assignment  of  error 
being  that  "said  charge  was  not  applicable 
to  the  facts  and  defense  relied  on  In  tliis 
casa"  That  section  Is  as  follows:  "If  a.  per- 
son kill  another  In  his  defense.  It  must  appear 
that  the  danger  was  so  urgent  and  presafng  at 
the  time  of  the  killing,  that,  in  order  to  save 
bis  own  life,  the  killing  of  the  other  was  ab- 
solutely necessary;  and  It  must  appear,  also, 
that  the  person  killed  was  the  assailant,  or 
that  the  slayer  had  really  and  In  good  faltb 
endeavored  to  decline  any  further  straggle 
before  the  mortal  blow  was  given."  The 
question  Is,  was  this  law  applicable  to  the 
facts  of  the  case?  It  Is  immaterial  wliether 
It  was  applicable  to'  the  defense  relied  on  by 
the  accused,  if  the  evidence  made  it  per- 
tinent According  to  the  testimony  of  the 
witnesses  for  both  the  state  and  the  accnwd, 
there  was  an  altercation  between  the  accused 
and  tbe  deceased,  each  one  exhibiting  a  will- 
ingness to  fight,  and  each  drew  a  pistol  be- 
fore a  shot  was  fired.  It  would  seem  from 
the  testimony  of  some  of  the  witnesses  that 
the  accused  began  the  difficulty,  and  that  be 
drew  his  pistol  and  fired  first;  from  the 
testimony  of  others,  that  the  deceased  began 
the  difficulty,  drew  his  pistol,  and  flred  first; 
and  from  others  still,  that  the  axxiased  and 
the  deceased  fired  simultaneously.  Tbis  evi- 
dence therefore  makes  just  the  kind  of  case 
In  which  tbe  law  embraced  in  section  73  of 
the  Penal  Code  is  solely  applicable.  Powell 
v.  State,  101  Ga.  9,  29  S.  B.  309;  Teasley  r. 
State  (Oa.)  80  S.  B.  938;  Parks  v.  State  (Ga.) 
81  S.  E.  680. 

2.  Another  assignment  of  error  Is  that  the 
court  refused  to  charge  a  written  request  as 
follows:  "If  tbe  defendant  was  where  he  had 
a  legal  right  to  be,  and  the  deceased  made  an 
attack  upon  him  with  a  deadly  weapon,  the 
defendant  was  under  no  obligation  to  retreat 
bnt  had  a  legal  right  to  defend  himself 
against  such  attack,  so  far  as  was  necessary 
to  accomplish  his  defense."  The  evidence 
shows  that  the  difficulty  occurred  at  a  dance 
in  a  house  where  neither  the  deceased  nor 
tbe  accused  resided,  and  that  tbe  one  bad 
as  much  legal  right  to  be  there  as  the  other. 
The  evidence  presented  no  question  as  to  the 
relative  right  of  either  of  the  contestants 
to  be  where  he  was  at  the  time  of  the  homi- 
cide. The  request  to  charge  as  to  the  ac- 
cused being  under  no  obligation  to  retreat 
and  as  to  his  right  to  defend  himself  against 
an  attack  upon  him  with  a  deadly  weapon, 
was  too  broad.  Under  section  70  of  the 
Penal  Code,  one  who  is  himself  free  from 
fault  may,  without  retreating,  use  whatever 
force  Is  necessary  to  protect  himself  from  a 
felonious  assault,  even  to  taking  the  life  of 
his  assailant,  and  be  justifiable.  So,  under 
section  71,  one  free  from  fault  may,  without 
retreating,  take  human  life,  and  be  Just'S- 
able,  U  the  circumstances  are  aofficlent  to 
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csdte  the  feaia  at  a  msonable  man  that  a 
felonlons  aasanit  Is  about  to  be  made  upon 
tilm,  and  the  slayer,  who  Is  free  from  blame, 
acts  under  the  Influence  of  such  fears,  with 
tlie  bona  fide  purpose  of  preventing  the  fel- 
ony from  being  committed  upon  him.  One 
^)vIio  la  himself  to  blame,  however,  has  not 
tbe  same  right  of  standing  his  ground  and 
of  justification  as  one  who  is  not  at  fault 
"Wlien  the  slayer  Is  at  fault,  then,  to  justify 
tlie  homicide,  his  defense  must  come  up  to 
the  principles  of  law  embodied  In  section  78 
of  the  Penal  Code,— that  there  was  an  abso- 
lute necessity  to  kill  to  save  his  own  life, 
and  that  the  person  killed  was  the  sssallant, 
or  that  the  slayer  had  really  and  In  good 
faith  endeavored  to  decline  any  further  strug- 
Sle  before  the  mortal  blow  was  given.  The 
request  to  charge  sboald  have  stated  that  if 
tbe  accused  was  not  at  fault,  he  was  under 
no  obligation  to  retreat,  etc.  Without  such 
qualification,  there  was  no  error  in  refusing 
to  charge  It  Se«  Allen  v.  State,  28  Ga.  395. 
3.  The  evidence  authorized  the  verdict,  and 
ihere  was  no  error  in  overruling  the  motion 
for  new  trial.  Judgment  affirmed.  All  the 
Justices  concurring. 

(106  Ga.  (76) 

OUNNINOHAM  v.  8TATB. 

(Supreme  Oourt  Af  Georgia.    Oct  18,  1888.) 

Iirroxio^TiNO  Liquoas— Illboai,  Salbs— Aobnot. 

Although  one  may  lawfully  act  as  agent 
for  two  or  more  principals  in  the  same  trans- 
action if  his  duty  to  each  does  not  require  in< 
compatible  things  in  such  transaction,  yet  when 
it  appears  that  C,  at  the  request  of  N.,  under- 
takes to  purchase  for  the  latter  a  quantity  of 
spirituous  liquor  in  a  county  where  such  sales 
are  unlawful,  and  M.,  the  owner  of  the  liquor, 
is  informed  of  the  fact  of  such  agency,  and  de- 
clines to  sell  on  a  credit  but  delivers  to  the 
agent  the  liquor  desired,  with  instructions  to 
brinj;  him  back  the  money  which  is  the  agreed 
purchase  price,  or  return  him  the  liquor,  such 
facts  do  not  constitute  C.  the  agent  of  M.  to 
sell.  The  receipt  of  the  purchase  price  by  C. 
from  N.,  and  the  delivery  of  the  liquor  under 
those  circumstances  to  N.  by  C.,  do  not  render 
him  subject  to  the  provisions  of  the  law  which 
prohibits  sales  of  liquor. 
(Syllabus  by  the  Court) 

Error  from  dty  court  of  OrifDn;  E.  W.  Ham- 
mond, Judge. 

S.  G.  Cunningham  was  convicted  of  illegally 
selling  intoxicating  liquors,  and  he  brings  er- 
ror.    Reversed. 

T.  B.  Patterson,  for  plalntlfT  In  error.  O. 
H.  B.  Bloodwortb,  SoL  Gen.,  and  J.  M.  Klm- 
brough,  Jr.,  SoL  City  Court,  for  the  State. 

LITTLB,  J.  Plaintiff  In  error  was  indicted 
by  the  grand  jury  of  Spalding  county,  in 
which  the  provisions  of  the  act  known  as  the 
"Local  Option  Act"  are  In  force,  with  the  of- 
fense of  selling  intoxicating  liquor  to  one  0.  A 
Knnnally.  The  case  was  tried  In  the  city 
ronrt  of  Griffin.  The  jury  returned  a  verdict 
of  gnllty,  on  which  the  court  passed  judgment, 
and  tb»  defendant  made  a  motion  for  new 


trial.  Besides  the  general  grounds  that  the 
verdict  Is  contrary  to  the  evidence  and  with- 
out evidence  to  support  It,  and  that  it  Is  coa- 
trary  to  law,  the  plaintiff  in  error  alleged  Out 
the  court  erred  in  charging  the  jury  as  fol- 
lows: "If  you  believe  from  the  evidence  that 
the  defendant,  at  the  Instance  of  Nunnally,  un- 
dertook to  get  whisky  for  Nunnally,  and,  in 
pursuance  of  such  Instructions,  went  to  Man- 
ley  for  the  whisky  at  Nunnally's  request,  and 
Mauley  declined  to  let  defendant  have  the 
whisky  on  Nunnally's  request,  but  delivered 
the  liquor  to  defendant,  and  told  him  to  bring 
the  whisky  back  or  the  money  for  it  back,  and 
if  you  believe,  under  such  Instructions  from 
Manley,  defendant  undertook  to  deliver  the 
liquor  to  Nunnally,  and  collect  the  price  there- 
of from  Nunnally,  such  an  arrangement  would 
make  the  defendant  the  agent  of  Manley,  al- 
though you  may  believe  he  was  also  the  agent 
of  Nunnally.  One  may  be  the  agent  of  two 
parties  at  the  same  time.  And  if  you  believe 
from  the  evidence  that  under  such  Instruc- 
tions from  Manley,  defendant  took  the  whisky, 
and  delivered  it  to  Nunnally,  and  received 
from  him  the  money  for  the  same,  you  would 
be  authorized  to  find  the  defendant  gniUty." 
A  further  ground  of  the  motion  alleges  as  er- 
ror the  refusal  of  the  court  to  charge  the  jury 
as  requested,  and  that,  in  that  portion  of  the 
charge  before  set  out,  the  court  Intimated 
what  had  been  proven  In  the  case.  The  mo- 
tion for  new  trial  was  overruled,  and  the  plain- 
tiff in  error  excepted. 

Briefly  stated,  the  evidence  waa  to  the  fol- 
lowing effect:  Nunnally  testified  that  at  the 
court  bouse  In  Griffin,  on  the  2d  of  March, 
1897,  he  approached  Cimningham  to  get  some 
whisky.  Cunningham  said  be  did  not  have 
any,  but  would  try  to  get  some  for  witness. 
Witness  and  Cunningham  went  up  town  after 
the  adjournment  of  court,  and  Cunningham 
went  off,  and  came  back  to  the  rear  of  a  store 
where  the  witness  was,  and  delivered  him  two 
half  pints  of  whisky,  for  which  witness  paid 
Cunningham  60  cents.  Witness  testified,  fur- 
ther, that  he  was  paid  ^  for  making  the  case 
against  Cunningham,  but  did  not  know  at  the 
time  of  the  transaction  that  any  reward  was 
offered.  Another  witness  testified  that  be  saw 
Cunningham  deliver  the  whisky  to  Nunnally, 
and  receive  from  Nunnally  60  cents.  Witness 
was  at  that  time  on  the  watch,  because  he  had 
heard  that  some  whisky  would  be  delivered  to 
Nunnally  there.  Another  witness  (McWll- 
llams)  testified  that  be  was  present,  and  heard 
the  conversation  between  Nunnally  and  plain- 
tiff In  error;  that  Nunnally  asked  Cunningham 
to  get  him  some  whisky.  Cunningham  replied 
that  he  (Nunnally)  could  get  it  as  well  as  he 
(Cunningham)  could.  Nunnally  said  they 
would  not  sell  to  him;  that  Cunningham  knew 
them  better  than  he,  and  could  get  it  for  him. 
Another  witness  (Alford)  testified  that  he  was 
in  Manley's  room  when  Cunningham  came  in; 
that  be  told  Mr.  Blanley  that  he  desired  to  buy 
some  whisky  for  Nunnally;  Manley  asked  him 
it  he  brought  the  money;  Cunningham  replied 
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that  be  had  not;  that  Mauley  then  delivered  to 
Cunningham  two  half  pints  of  whisky,  and 
told  bim  he  must  bring  him  the  money  or  re- 
turn the  whisky.  This  was.  In  substance,  all 
the  evidence  in  the  case. 

While  the  provisions  against  the  sale  of 
Intoxicating  liquors  In  Jurisdictions  where  the 
local  option  act  is  in  force  should,  for  many 
reasons,  be  strictly  enforced,  we  are  not  satis- 
fled  that  this  verdict  should  stand.  The 
plaintiff  In  error  may  have  been  guilty  of  the 
offense  as  charged,  but  the  evidence,  as  we 
understand  it,  does  not  necessarily  show  that 
he  Is.  As  a  proposition  of  law.  It  Is  unde- 
niably true  that,  if  neither  the  principal  nor 
the  agent  be  authorized  by  law  to  make  a 
■ale  of  Intoxicating  Uquor,  an  agent  who 
makes  such  sale  Is  personaUy  punishable  for 
tbe  act  and  that  It  is  no  defense  that  tbe 
person  Indicted  acted  merely  as  the  agent  or 
employ^  of  another.  Black,  Intox.  LIq.  i 
372,  citing  a  number  of  authorities  In  note 
30,  p.  433.  Section  6  of  the  act  approved 
September  18,  1885,  known  as  tbe  "IJocal 
Option  Act,"  declares  that  It  shall  not  be  law- 
ful for  any  person  within  the  limits  of  such 
county  (where  the  act  Is  In  force)  to  sell  or 
barter  for  valuable  consideration,  either  di- 
rectly or  Indirectly,  Intoxicating  liquors,  etc. 
Mr.  Black,  In  his  work  on  Intoxicating  Liquors 
(section  403),  says  that  "there  are  a  great  va- 
riety of  cases  In  which  the  property  and  pos- 
session of  liquors  are  transferred  from  one 
person  to  another,  which  do  not  come  within 
tbe  legal  and  technical  meaning  of  the  word 
'sale,'  and  yet  are  obviously  within  the  mis- 
chiefs Intended  to  be  remedied  by  the  statute. 
In  such  Instances,  If  the  statute  In  terms  speci- 
fies no  other  kinds  of  transfer  than  sale,  the 
courts  frequently  are  confronted  with  embar- 
rassing questions."  The  plalntUF  In  error  was 
charged  simply  with  making  a  sale,  and  hence, 
to  be  lawfully  convicted.  It  must  be  shown 
that  be  sold  the  liquor.  And,  defining  the 
word  "sale,"  In  this  connection,  citing  William- 
son T.  Berry,  8  How.  495,  544,  the  author 
from  whom  we  last  quoted  says:  "It  means 
at  all  times  a  contract  between  parties  to 
give  and  to  pass  rights  of  property  for  money 
which  the  buyer  pays  or  promises  to  pay  to 
the  seller,  for  the  thing  bought  and  sold." 
While  we  do  not  rule  that  there  can  be  no 
sale,  In  the  sense  of  our  statute,  except  for 
money,  we  refer  to  this  definition  as  Illus- 
trating the  legal  definition  of  a  sale  which 
applies  to  a  transfer  of  the  title  of  intoxicat- 
ing liquors  as  being  a  contract  between  the 
parties  to  pass  the  right  of  property  to  the 
seller  for  the  thing  bought  and  sold.  To  up- 
hold the  conviction  In  the  present  case,  the 
evidence  must  therefore  show  that  there  was 
a  contract  between  the  plaintiff  in  error  and 
Nunnally  that  the  former  should  pass  to  the 
latter  the  right  of  property  In  the  whisky  de- 
livered, and  that  Nunnally  should  have  paid 
or  promised  to  pay  tbe  agreed  consideration 
for  the  whisky. 

It  Is  certainly  true,  a>  a  legal  proposition. 


that,  in  contracts  of  bargain  and  sale,  one 
may  act  through  an  agent  That  a  person 
may  act  as  agent  of  two  or  more  principals 
In  the  same  transaction,  if  his  duties  to  each 
are  not  such  as  to  require  him  to  do  Incom- 
patible things,  is  equally  sound  as  a  propo- 
sition of  law.  Mechem,  Ag.  i  67.  Where 
one.  In  a  prosecution  under  the  Uqnor  law. 
interposes  as  a  defense  that  he  was  not  tbe 
seller  of  the  liquor,  but  acted  as  the  agent 
or  Intermediary  of  the  buyer,  agency  is  a 
question  of  fact  to  be  determined  by  the  Jury 
under  tbe  evidence.  As  a  matter  of  law,  ap- 
plicable, this  court  has  held  that  If  the  accused 
merely  bought  whisky  for  another,  using  tbe 
money  of  the  latter  In  making  the  purchase, 
this  did  not,  either  as  a  matter  of  law  or 
of  fact,  constitute  the  accused  the  agent  of 
both  the  seller  and  the  buyer.  If  nothing 
more  appeared,  the  agency  was  for  the  buyer. 
Evans  v.  State,  101  Ga.  780,  29  S.  B.  40.  And 
in  the  case  of  White  ▼.  State,  93  Ga.  47.  19 
S.  E.  49,  the  court  ruled:  "If  the  accused, 
acting  bona  fide  as  tbe  agent  of  another, 
bought  liquor  for  the  latter,  with  the  tatter's 
money,  and  delivered  It  to  the  person  for 
whom  It  was  bought,  these  facts  did  con- 
stitute a  sale  of  liquor  by  tbe  accused."  To 
relieve  one  who  Interposes  such  a  defense, 
however,  the  fact  of  agency  must  be  shown, 
for  one  who  receives  money  and  delivers 
whisky  therefor  may  be  treated  as  tbe  seller; 
no  other  person  filling  that  character  in  tbe 
transaction  being  pointed  out  by  tbe  evidence. 
Paschal  ▼.  State,  84  Ga.  328,  10  S.  B.  821; 
Grant  v.  State,  87  Ga.  265,  13  S.  B.  554. 

It  Is  therefore  material.  In  passing  on  the 
guilt  of  the  accused  In  this  case,  to  determine 
wbether,  under  the  facts  as  they  appear, 
plaintiff  in  error  can  be  held  to  have  acted  as 
the  agent  of  Nunnally  in  procuring  the  whis- 
ky. The  evidence  clearly  shows  tbat  tbe 
whisky  which  Nunnally  obtained  was  not 
owned  by  plaintiff  hi  error.  It  Is  not  neces- 
sary that  the  person  prosecuted  for  the  act  of 
selling  should  own  the  Uquor  (State  v.  Wads- 
worth,  30  Cionn.  56);  but  ownership  is  one 
of  the  elements  which  may  well  be  looked  to 
In  determining  who  made  tbe  sale.  Tbe  evi- 
dence, further.  Is  that  when  the  plaintiff  in 
error  was  approached  by  Nunnally,  who  de- 
sired to  get  some  whisky  from  blm,  he  told 
Nunnally  he  did  not  have  any,  but  woiild  tr; 
to  get  htm  some.  According  to  tbe  testimony 
of  another  witness  (McWllliams),  who  says 
he  was  present,  Nunnally  asked  the  plaintiff 
in  error  to  get  him  some  whisky,  and  gave 
some  reason  why  tbe  plaintiff  in  error  would 
be  able  to  get  It  for  him.  It  will  therefore  be 
concluded  that  the  original  purpose  of  Ntin- 
nally  In  his  Interview  with  Cunningham  was 
not  to  purchase  the  liquor  from  the  latter, 
but  to  induce  Cunningham  to  purchase  tbe 
whisky  for  him  from  a  party  who  owned  IL 
Tbe  testimony  of  another  witness  (AJfordi 
who  was  present  at  the  time  when  Cunning- 
ham procured  the  whisky  from  Manley  is  to 
tbe  effect  that,  when  Cunningham  went   to 


Digitized  by 


Coogie 


Ga.) 


OUNNmaHAM  ▼.  STATS. 


587 


tbe  owner  of  the  whisky,  he  dlscloaed  the 
fact  of  his  agency,  saying  that  he  wanted  to 
buy  some  whisky  for  Nunnally.  Therefore 
Nunnally  treated  and  recognized  Gnnnlng- 
ham  as  an  agent  to  procure  the  whisky  for 
him;  and  the  owner  of  the  whisky  was  also 
put  on  notice  that  Cunningham  waa  not  pur- 
chasing the  whisky  for  himself,  but  for  Nun- 
nally. The  purpose  of  tbe  agent  being  thus 
disclosed,  the  owner  of  the  whisky  then 
asked  If  he  brought  the  money;  that  la.  If 
Nunnally  sent  the  money.  Ascertaining  that 
Nunnally  had  not  sent  the  money,  then  tbe 
owner,  notwithstanding,  delivered  to  the 
agent  tbe  desired  amount  of  whisky,  and 
'  told  him  that  he  must  bring  him  the  money 
or  return  him  the  whisky.  When  Manley 
thus  delivered  the  liquor  to  Cunningham, 
while  It  went  into  the  manual  possession  of 
Ctmnlngham,  It  could  scarcely  be  contended 
tliat  Manley  Intended  by  this  act  to  consti- 
tute Cunningham  his  agent  to  sell  the  whisky 
to  Nunnally.  He  had  been  told  that  it  was 
Nunnally  who  desired  to  purchase  the  whis- 
ky; that  Nunnally  had  not  sent  by  his  agent 
any  money  to  purchase  it.  Manley  declined 
to  sell  It  on  a  credit,  which  it  was  the  evi- 
dent object  of  the  agent  to  accomplish.  Man- 
ley  was  willing  to  sell  to  Nunnally  for  the 
money.  When  he  therefore  delivered  the 
wlilsky  to  Cunningham,  with  instruction  to 
bring  him  the  money  or  to  return  the  whisky, 
be,  in  etFect,  told  Nunnally,  through  his 
agent,  upon  what  terms  be  could  purchase 
tbe  whisky.  These  facts  being  communi- 
cated by  Cunningham  to  Nunnally,  the  latter 
accepted  the  terms,  and  closed  the  contract, 
by  sending  the  money  through  bis  agent  to 
Manley.  The  contract  was  one  of  bargain 
and  sale  between  Manley,  the  owner,  and 
Nunnally,  the  purchaser.  In  which  negotlap 
tlons  for  the  purchase  were  opened  by  Nun- 
nally through  his  agent,  Cunningham,  and 
completed  by  such  agent  In  delivering  the 
purchase  price  to  the  seller. 

In  the  case  of  Com.  v.  Williams,  4  Allen, 
587,  the  supreme  Judicial  court  of  Massa- 
chusetts approved  a  charge  of  the  trial  Judge 
to  the  following  effect:  "If  the  defendant 
made  an  actual  sale  of  the  liquor,  whether 
on  his  own  account,  or  assuming  to  act  as 
agent  in  the  matter  for  [another],  and  wheth- 
er the  liquor  belonged  to  him  or  not,  and 
whether  he  had  or  had  not  authority  from 
[that  other]  so  to  do,  he  would  be  responsible. 
•  •  •  But,  on  the  other  hand.  If  the  de- 
fendant merely  informed  some  third  person 
that  Jason  wished  to  buy,  and  was  supplied 
by  such  third  person  with  tbe  liquor  to  de- 
liver to  Jason,  and  received  of  Jason  the 
money  to  deliver  to  the  seller,  so  as.  In 
effect,  to  be  but  a  messenger  between  the 
buyer  and  seller,  the  defendant  would  not  be 
criminally  responsible."  This  ruling  seems 
to  us  to  embody  the  law  of  this  case.  The 
evidence  In  the  record  does  not  establish  the 
fact  that  the  sale  was  made  by  the  plaintiff 
to  error.    Therefore  the  verdict  rendered  is 


not  supported  by  the  evidence,  and  thotild 
be  set  aside. 

It  follows  from  what  has  been  said  that 
that  i>art  of  tbe  charge  of  the  court  which  in- 
structed tbe  Jury  that  If  they  should  believe, 
under  Instructions  from  Manley,  that  the 
defendant  undertook  to  deliver  the  liquor  to 
Nunnally,  and  collect  the  price  thereof  from 
Nunnally,  such  arrangement  would  make  the 
defendant  the  agent  of  Manley,  although  the 
Jury  might  believe  be  was  also  the  agent 
of  Nunnally,  was  error.  The  prhiclple  ruled 
In  this  case  is  clearly  distinguishable  from 
the  ruling  in  the  case  of  Crabb  v.  State,  88 
6a.  584,  15  S.  B.  455.  In  that  case,  Crabb, 
who  was  the  agent  of  the  Southern  Express 
Company,  In  a  county  In  which  the  sale  of 
spirituous  liquors  was  prohibited,  was  con- 
victed for  selling  liquor,  on  the  proof  that  the 
whisky  was  sent  by  express,  with  Instruc- 
tions from  the  consignor  to  collect  tbe  pur- 
chase price  on  delivery;  that,  in  pursuance 
of  such  instructions  of  the  consignor,  Crabb 
delivered  the  whisky,  and  received  from  the 
purchaser  the  amount  agreed  to  be  paid;  and 
this  court  ruled  that,  where  such  an  agent 
made  the  delivery  and  collected  the  money 
agreed  to  be  paid  to  his  principal,  such  agent 
is  subject  to  Indictment,  if  he  acta  knowingly 
in  completing  the  sale.  In  other  words, 
Crabb  was  never,  at  any  time,  the  agent  of 
the  purchaser.  He  was  exclusively  the  agent 
of  tbe  seller.  MThen  the  liquor  was  delivered 
to  the  express  company,  by  restrictions  In 
tbe  order  to  collect  on  delivery,  such  delivery 
to  the  carrier  waa  not  a  delivery  to  the  con- 
signee, and  no  contract  of  sale  had  been  com- 
pleted unless  until  delivery  was  made;  and 
when  the  agent  delivered  the  goods  and  col- 
lected the  purchase  price,  which  was  requir- 
ed in  order  to  complete  the  sale,  he  neces- 
sarily participated  In  the  sale,  and  was  there- 
fore liable  as  a  seller.  It  will  be  noted  that. 
In  the  Case  of  Crabb,  the  court  held  the  In- 
dictment to  He  If  the  agent  acted  knowtogly 
In  completing  the  sale.  This  Is  good  law, 
and  has  been  so  held  by  other  courts.  In  the 
case  of  State  v.  Ooss,  59  Vt  286,  9  Aa  829, 
the  facts  were  that  a  box  containing  lager 
beer  was  sent  by  express  to  a  person  in  Ver- 
mont, collect  on  delivery;  that  it  was  unlaw- 
ful to  make  a  sale  of  beer  In  the  state  of 
Vermont  The  express  agent  collected  tbe 
purchase  price,  and  delivered  the  box.  He 
was  Indicted  for  selling.  One  of  his  defenses 
was  that  he  had  no  knowledge  of  what  the 
box  contained.  On  this  point,  the  court  say: 
"The  turning  point  of  this  case  Is  whether 
the  respondent  had  reason  to  believe  or  sus- 
pect, for  It  appears  that  he  did  not  know, 
that  these  packages  contained  what  they  did. 
If  he  did,  he  is  charged  with  notice  of  their 
contents,  and  Is  guilty.  If  he  did  not,  he  is 
not  charged  with  such  notice,  and  is  not 
guilty."  We  think  tbe  ruling  In  the  Crabb 
Case  is  sound,  both  upon  principle  and  au- 
thority, but,  as  has  been  seen.  Is  clearly  dis- 
tinguishable from  the  case  under  considera- 
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tloa  Whether  the  plaintiff  In  error  acted  as 
the  a^ent  of  Nunuallr,  as  we  have  stated.  Is 
a  question  of  fact  In  onr  judgment,  the 
evidence  on  the  trial  of  this  case  constituted 
blm  such  agent,  and  not  a  principal;  and, 
for  this  reason,  the  judgment  of  the  court  be- 
low Is  reversed.  All  the  justices  concurring; 
LUMPKIN,  P.  J.,  dubltante. 

aos  chL  TOO) 

BACON   «t  aL   T.   CAPITAL  GITT   BANK 
et  al. 

(Supreme  Court  of  Georgia.    Not.  7,  1898.) 

"FjlST"  Wbit  or  Ebrok  —  Mistaki  ix  Rbmbot— 

Bill  or  Ezoeptions. 

1.  Where,  upon  the  equitable  petition  of  cred- 
itors, an  injunction  is  granted,  and  a  receiver 
Is  appointed  to  take  charge  of  the  assets  of  a 
firm, — such  assets  consisting  of  a  large  stoclc 
of  Roods  and  other  property, — and  the  order 
ap|>ointing  the  receiver  directs  him  to  dispose 
of  tiie  goods  in  a  particular  manner,  and  no  ez- 
ceptioo  is  filed  to  the  granting  of  the  injunction 
or  the  nppoiutment  of  the  receiver,  but  subse- 
quently toe  judge  modifies  the  original  order, 
as  to  the  disposition  of  certain  of  the  goods 
which  were  daimed  by  one  of  the  creditors, 
tliat  creditor  cannot  file  a  bill  of  exceptions 
to  the  latter  order,  and  obtain  a  "fast  writ 
of  error  thereon,  and  bring  the  case  to  this 
court  for  adjudication,  under  section  B640  ift 
the  Civil  Code. 

(a)  The  plaintlfFs  In  error  having  mistaken 
their  remedy,  and  there  appearing  to  be  merit 
in  their  contention,  leave  is  granted  to  enter 
the  bill  of  exceptions,  or  the  official  copy  of  it 
retained  below,  as  exceptions  pendente  lite. 

(S.Tllabns  by  the  Court) 

Error  from  superior  court,  Fulton  county; 
J.  H.  Lumpkin,  Judge. 

Action  by  the  Capital  City  Bank  against 
Moody  &  Brewster.  Bacon  &  Oo.  Intervene. 
From  the  judgment  they  except  and  bring 
error.    Dismissed. 

Hammond,  Skeen  &  Longley,  for  plaintiffs 
in  error.  Olenn,  Slaton  &  PhllllpB,  W.  R. 
Brown,  RoBser  &  Carter,  King  &  Anderson, 
Goodwin,  Westmoreland  &  Hollman,  Ellis  & 
Gray,  Arnold  &  Arnold,  and  Clay  A  Blair, 
for  defendants  in  error. 

SIMMONS,  a  X  Upon  the  petition  of  va- 
rious creditors,  the  assets  of  the  firm  of 
Moody  &  Brewster  were  placed  in  the  hands 
ct  a  receiver,  and  an  injunction  was  granted 
against  them  and  other  parties,  to  restrain 
them  from  interfering  with  or  disposing  of 
the  assets.  Bacon  &  Co.  intervened  and 
made  themselves  parties  before  the  granting 
of  the  injunction  or  the  appointment  of  the 
receiver.  They  claimed  in  their  intervention 
that  they  had  sold  a  large  quantity  of  cloth 
to  Moody  &  Brewster,  that  it  had  been  ob- 
tained from  them  by  fraud,  and  that  the 
title  had  therefore  not  passed  from  them  to 
the  purchasers.  They  asked  permission  of 
the  court  to  identify  the  goods  so  claimed, 
and  to  retake  them.  The  judge,  in  his  in- 
structions to  the  receiver,  passed  an  order  in 
relation  to  the  goods  of  Bacon  &  Co.f  with 
which    they   were   satisfied.     Subsequently, 


upon  the  application  of  other  creditors,  this 
order  was  modified.  This  modiflcatloii  was 
excepted  to  by  Bacon  &  Co.,  and  they  filed 
their  bill  of  a:ceptlons,  and  had  a  writ  of 
error  brought  to  this  court,  under  section 
5540  of  the  Civil  Code.  When  the  case  was 
called  here,  a  motion  was  made  to  dismiss  it 
upon  the  ground  that  It  was  prematarely 
brought  to  this  conrt  In  resistance  to  that 
motion  the  learned  counsel  for  the  plaintiffs 
in  error  Insisted  that  it  was  properly  brought 
under  the  above-quoted  section.  That  sec- 
tion provides  that:  "In  all  cases  where  an 
application  for  an  injunction  or  recdver  is 
granted  or  refused;  in  all  applications  for 
discharge  In  bail-trover  and  contempt  cases; 
granting  or  refusing  application  for  alimony, 
mandamus  or  other  extraordinary  remedy; 
*  *  *  the  bill  of  exceptions  shall  be  tender- 
ed and  signed  within  twenty  days  from  the 
rendition  of  the  decision,"  etc.  Counsd  con- 
tended that  although  he  did  not  except  to 
the  granting  of  the  injunction  or  the  appoint- 
ment of  the  receiver,  he  had  a  right  to  bring 
the  case  here,  under  the  words  "or  other 
extraordinary  remedy";  and  he  relied  upon 
the  case  of  Hayden  v.  Phlnlzy,  67  6a.  758.  to 
sustain  this  contention.  In  that  case  It  ap- 
pears that  an  Injunction  had  been  granted 
restraining  Hayden  from  Interfering  with  the 
plaintifTs  use  and  enjoyment  of  a  certain 
lioase  In  Hall  county.  After  the  grant  of  the 
Injunction,  Hayden  violated  it  An  attach- 
ment for  contempt  was  issued  against  him. 
and  upon  the  trial  of  the  contempt  proceed- 
ings the  judge  ordered  that  Hayden  be  im- 
prisoned for  10  days.  He  excepted  to  that 
judgment,  and  brought  the  case  here  upon  a 
"fast"  writ  of  error.  Motion  was  made  to 
strike  the  cause  from  the  docket  of  the  tern 
to  which  it  was  brought  and  to  transfer  it 
to  the  docket  of  the  next  term.  This  conrt 
denied  the  motion,  holdhig  that  "the  power 
to  attach  for  contempt  for  violating  an  in- 
junction is  absolutely  essential  to  the  ef- 
fectiveness of  the  Injunction  Itself.  Hence 
a  proceeding  for  that  purpose  is  so  connected 
with  the  injunction  as  that  a  decision  upon 
it  may  be  brought  to  the  supreme  court  by 
a  'fasf  writ  of  error."  In  onr  opinion,  the 
case  of  Hayden  v.  Phinisy  Is  not  controUing; 
in  the  present  case.  The  disobedience  of 
Hayden  practically  set  the  Injunction  aside, 
and  was  a  contempt  of  the  court  which  had 
granted  the  injunction.  If  the  conrt  could 
not  enforce  its  Injunction,  the  order  would 
be  rendered  worthless.  It  was  enforced  bv 
punishing  the  violator,  and  the  court  simply 
held  that  this  proceeding  for  the  violation  of 
the  Injunction  was  so  connected  with  the  in- 
junction itself  that  It  could  be  brought  here 
upon  a  "fast"  writ  of  error.  Jackson,  O.  J., 
said.  In  substance,  that  if  an  injunction  was 
properly  granted,  and  a  persMi  then  violated 
it,  and  was  attached  for  contempt,  and  coulii 
bring  his  exceptions  to  this  conrt  only  under 
the  general  law,  proceedings  In  injunction 
cases  would  be  rendered  entirely  nogatoiy. 
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In  fbe  case  now  under  consideration,  the  rec- 
ord does  not  disclose  that  any  exception  was 
taken  by  any  one  to  the  granting  of  the  In- 
Junction  or  the  appointment  of  the  receiver. 
The  order  modifying  the  instructions  to  the 
receiver  did  not  affect  the  Injunction  one 
'Way  or  the  other.  It  was  merely  an  act  of 
the  Judge,  changing,  the  details  of  the  dispo- 
sition of  the  goods.  Had  he  ordered  them 
sold  on  the  first  Tuesday  In  July,  and  cred- 
itors had  shown  him  some  good  reason  why 
that  was  not  a  proper  day  for  the  sale,  and 
he  had  changed  It  to  the  first  Tuesday  In 
August,  this  would  have  afforded  as  mnch 
right  to  a  "fast"  writ  of  error  as  do  the  facts 
of  the  present  case.  The  words  "or  other 
extraordinary  remedy"  certainly  do  not  give 
the  right  to  parties,  after  the  Injunction  has 
t>een  granted  and  the  receiver  appointed,  to 
except  to  orders  of  the  Judge  changing  the 
administration  of  the  assets  in  the  bands  of 
the  receiver.  If  the  contention  of  plaintiffs 
In  error  is  sound,  a  case  of  the  kind  now  un- 
der consideration  could  never  be  ended  by 
the  trial  court  Every  order  as  to  the  details 
of  administration  granted  by  the  Judge  could 
be  excepted  to  and  brought  here.  The  prop- 
er practice,  In  our  opinion.  Is  for  a  creditor 
to  file  exceptions  pendente  lite  to  such  or- 
ders as  are  unsatisfactory  to  him,  and  when 
the  case  Is  terminated  In  the  trial  court,  and 
is  brought  here,  to  assign  error  in  the  regu- 
lar bill  of  exceptions  upon  his  exceptions 
pendente  lite,  or  have  them  made  a  part  of 
the  record,  and  assign  error  on  them  In  this 
court  This  may  in  some  Instances  amount 
to  a  great  hardship,  as  is  claimed  to  be  true 
in  the  present  case;  but  this  court  has  no  Ju- 
risdiction to  entertain  such  a  bill  of  excep- 
tions as  the  present,  however  great  may  be 
the  Injustice  to  the  party  complaining. 

(a)  We  have  looked  into  the  complaint 
made  by  the  plaintiffs  In  error,  and  think 
there  may  be  merit  in  it  For  this  reason  we 
grant  them,  leave  to  enter  the  bill  of  excep- 
tions, or  the  ofScial  copy  of  It  retained  below, 
for  record  pendente  lite.  Writ  of  error  dis- 
missed. All  the  Justices  concurring,  except 
IjUMPEXN,  p.  J.,  absent  on  account  of  sick- 
ness. 

(105  Qs.  an 

FINKBLSTEIN  v.  STATBJ. 

(Supreme  Court  of  Georgia.    Oct  IS,  1898.) 

Laboent— EviDSNCs— New  Triau 

1.  Where  a  purchaser  of  goods  delivers  to 
the  seller  a  bill  of  money  exceeding  in  amount 
the  price  of  the  goods,  Intending  that  the  seller 
shall  return  the  proper  change,  and  the  latter 
accepts  the  bill  for  this  purpose,  bat  instead 
of  returning  tbe  correct  change,  appropriates 
to  his  own  use,  fraudulently  and  with  intent 
to  steal  the  same,  the  bill  so  received,  he  is 
goilty  of  simple  larceny. 

2.  Where  a  verdict  is  not  without  evidence 
to  support  It  this  court  will  not  interfere  with 
the  discretion  of  the  trial  Judge  in  overruling 
the  general  grounds  in  a  motion  for  a  new  trial. 

Uttle  and  Fish,  33.,  dissentiag. 
(SyUabos  by  the  Conrt) 


Error  from  criminal  court  of  Atlanta;  J. 
D.  Berry,  Judge. 

Bilrs.  I.  Finkelsteln  was  convicted  of  lar- 
ceny, and  brings  error.    Affirmed. 

Goodwin,  Westmoreland  &  Halleman,  for 
plaintiff  in  error.  Jas.  F.  (yMeill,  for  the 
State. 

LEWIS,  J,  The  defendant,  by  accusation 
In  the- criminal  court  of  Atlanta,  was  charged 
with  the  offense  of  simple  larceny,  in  that 
she  "did  wrongfully  and  fraudulently  tBike, 
steal,  and  carry  away,  with  intent  then  and 
there  to  steal  the  same,  eight  dollars  and 
ten  centa,  in  money,  the  property  of  J.  G. 
Northcntt,  and  of  the  value  of  eight  dollars 
and  ten  cents."  The  testimony  for  the  state. 
In  britf.  Is  that  Northcutt  went  Into  the 
store  of  Mrs.  Finkelsteln,  and  bought  of  her 
goods  to  the  amount  of  (1.00.  He  handed 
her  a  $10  bill,  from  which  to  take  pay- 
ment He  claimed  that  she  carried  this  bill 
to  another  itart  of  the  store,  and  placed  the 
same  in  the  money  drawer,  and,  returning, 
handed  him  $3.10  in  change.  He  reminded 
her  that  the  bill  he  handed  her  was  $10, 
which  was  denied,  she  contending  that  it 
was  only  a  $5  bill;  whereupon  she  took  from 
her  stocking  a  ${S  bill,  and  exhibited  It  to 
him  as  the  money  she  had  received  from 
him.  In  the  meantime  her  husband  came, 
who,  learning  of  the  accusation  against  his 
wife,  seized  the  prosecutor,  and  desired  to 
call  In  a  policeman  and  to  have  the  store 
searched,  to  see  if  the  $10  bill  was  therein. 
An  altercation  and  fight  ensued  between  the 
husband  and  Northcutt  No  search  was 
made.  Defendant,  in  her  statement,  denied 
having  ever  received  a  $10  blU;  claiming  that 
It  was  a  $6  bin  paid  her,  and  she  placed  the 
same  In  her  stocking  when  it  was  handed 
her.  There  was  some  confilct  in  the  evi- 
dence as  to  whether  or  not  Northcutt  was 
under  the  Infiuence  of  whisky  at  the  time. 
There  was  proof  of  defendant's  good  char- 
acter by  several  witnesses.  The  defendant 
was  found  guilty,  whereupon  she  filed  a 
motion  for  a  new  trial,  which  was  overruled, 
and  she  excepted. 

1.  The  only  question  of  law  made  by  this 
record  is  whether  or  not  the  testimony  on 
which  the  conviction  rests  makes  a  case  of 
simple  larceny.  Section  165  of  the  Penal 
Code  declares  that  "simple  theft,  or  larceny, 
is  the  wrongful  and  fraudulent  taking  and 
carrying  away,  by  any  person,  of  the  per- 
sonal goods  of  another,  with  intent  to  steal 
the  same."  It  is  Insisted  by  counsel  for 
plaintiff  in  error  that  there  was  an  entire 
absence  of  any  fraud  or  deception  on  the 
part  of  the  defendant  In  giving  or  receiving 
money,  and  that  In  the  absence  of  such  fraud 
there  was  no  larceny, — certainly  no  simple 
larceny.  This  position  is  based  upon  the 
idea  that  to  constitute  theft  the  taking  must 
be  fraudulent,  and  that,  if  the  property  law- 
fully comes  into  the  possession  of  the  ac- 
cused, under  no  clrcnmstaocea  can  its  aubse- 
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qnent  approinrlatlon  by  her  be  considered 
larceny.  The  bare  fact  of  patting  one's  prop- 
erty in  the  possession  of  another  does  not 
necessarily  deprive  the  owner  of  Its  legal  pos- 
session. Although  personal  property  may  be 
placed  by  the  owner  In  the  hands  of  an- 
other, yet,  If  Its  custody  Is  thus  given  upon 
condition  that  there  should  be  at  once  re- 
turned for  It  Its  equivalent  In  value,  neither 
the  title  to  the  property  nor  the  right  to  Its 
possession  becomes  complete  until  this  condi- 
tion has  been  complied  with,  and  the  con- 
structive possession  as  well  as  the  title  re- 
mains In  the  owner.  Where  one,  therefore, 
retains  the  goods  thus  received  by  him,  and 
carries  them  away,  with  Intent  to  steal  the 
same,  or  any  part  thereof,  before  he  has  ac- 
quired any  right  of  title  or  possession,  be 
is  guilty  of  theft;  and  the  deflnltlon  of  sim- 
ple larceny  above  quoted  from  the  Code  is 
broad  and  comprehensive  enough  to  Include 
such  a  theft  In  the  general  class  of  simple 
larceny.  It  Is  not  denied  that  such  a  taking 
and  appropriation  of  the  personal  goods  of  an- 
other constitute  some  crime,  but  it  was  In- 
sisted In  the  argument  for  plaintiff  In  error 
that  the  crime  was  that,  of  a  cheat  and  swin- 
dler. There  Is  a  broad  distinction  between 
this  case  and  those  in  which  an  indictment 
for  cheat  would  lie,  based  upon  the  fraudu- 
lent conduct  of  one  In  depriving  another  of 
his  property.  In  the  latter  class  of  cases  It 
Is  the  intention  of  the  owner  to  pass  the 
titie.  There  is  no  larceny.  There  is  a  want 
of  an  Intent  to  steal,  which,  of  course,  is  an 
essential  ingredient  of  larceny.  The  titie 
passes,  and,  while  one  may  be  guilty  of  such 
fraud  in  acquiring  the  title  as  would  subject 
him  to  punishment  as  a  cheat,  yet  he  cannot 
be  said  to  intend  to  steal  that  which  the 
owner  Intended  him  to  have.  In  the  case 
we  are  now  considering  there  was  evident- 
ly no  Intent  that  the  titie  to  the  bill  hand- 
ed by  its  owner  to  the  defendant  should  ever 
pass,  except  upon  condition  that  the  owner 
should  receive  back  the  proper  change  as 
agreed  upon  In  the  contract  of  sale  touching 
the  articles  purchased.  Therefore,  when  the 
defendant  carried  It  away,  with  intent  to 
appropriate  it  to  her  own  use  without  com- 
plying with  this  condition,  she  was  guilty 
of  stealing  what  did  not  belong  to  her,  and 
to  which  she  even  had  not  acquired  a  perfect 
right  of  possession.  Neither,  under  the  facts 
of  this  case,  could  the  charge  of  larceny  after 
trust  be  maintained,  under  any  definition  of 
that  offense  in  the  Penal  Code.  If  the  offense 
committed  falls  within  any  of  the  provisions 
of  our  law  on  this  subject,  it  must  be  In- 
cluded in  section  191  or  194  of  the  Penal 
Code.  The  former  section  relates  to  factors, 
commission  merchants,  etc.,  "or  any  other 
bailee,  with  whom  any  money,  or  any  other 
thing  of  value,  may  be  entrusted  or  depos- 
ited." In  no  legal  sense  was  this  defendant 
the  bailee  of  the  owner  of  this  money.  There 
was  really  nothing  Intrusted  to  or  deposited 
with  her.    It  was  a  cash  transaction.   While, 


with  the  consent  of  the  owner,  she  received 
his  money,  yet  it  was  contemplated  that  tiie 
two  acts— one  of  receiving,  and  the  other  of 
paying   back    something   In   lieu — should    be 
simultaneous.     There  was  no  delegated  trust 
either  to  keep  the  money  for  any  period  of 
time,  or  to  dispose  of  or  use  It  for  the  boiefit 
of  either  of  the  parties.     In  the  case  of  Sai>- 
ders  V.  State,  86  Ga.  717,  12  S.  B.  1058.  It 
was  held  that  the  words  "or  any  other  bailee," 
In  the  section  cited,  should  be  construed  to 
mean  other  bailees  of  like  character  as  those 
named  Just  above;    that  is,  bailees  ejnsdera 
generis.     In  Cody  v.  State,  100  Ga.  105,  28 
S.  E.  106,  that  decision  is  criticised;  and  Chief 
Justice  Simmons,  in  the  opinion  delivered  by 
him  In  the  case  of  Weaver  v.  Carter,  101  Ga. 
213,  28  S.  K  869,  said  that  while  Cody  r. 
State  virtually  overruled  the  decision  In  88 
Ga.  and  12  8.  B.,  yet  It  was  without  In  any 
way  or  manner  reviewing  the  same  as  pre- 
scribed by  the  statute.     But,  so  far  as  the 
question  Involved  in  this  case  is  concerned.  It 
matters  not  which  of  the  two  decisions  cited 
presents  the  correct  rule  upon  the  subject 
—neither  is  In  conflict  with  our  ruling  In  this 
case.     For  In  Cody  v.  State  there  was  evi- 
dentiy  a  delegated  trust.     There  was  not  aim- 
ply  an  exchange  of  property,  Involving  acts 
by  each  party  which  were  intended  to  be 
simultaneous,  but  the  property  was  intrusted 
to  the  defendant  for  the  purpose  of  liolding 
and  keeping  It  for  the  benefit  of  the  bailor. 
In  2  Bish.  New  Or.  Law  (2d  diy.)  i  812,  it  te 
said,  "If  the  owner  of  a  coin  passes  it  to  a 
person,  who  Is  to  take  it  out  and  get  it  chan- 
ged, this  one  becomes  neither  a  bailee  nor 
otherwise  in  possession."     The  proposition 
that  simple  larceny  of  goods  may  be  commit- 
ted by  a  person,  even  if  he  acquires  the  law- 
ful possession  thereof,  where  there  is  no  in- 
tention of  the  owner  to  part  with  the  titie. 
Is  sustained  by  abundant  authority,  both  In 
the  text-books  and  in  the  decisions  of  numer- 
ous courts  of  last  resort  in  this  country.    We 
quote  the  following  from  12  Am.  &  £ng.  Etae 
Law,  p.  768:     "The  mere  delivery  of  prop- 
erty to  another  for.  a  special  purpose  vests  hi 
the  person  receiving  it  only  the  temporarr 
charge  or  custody.     The  possession  of  the 
property  remains  In  the  owner,  and  a  conver- 
sion of  it  is  larceny,  as  in  case  of  the  delivery 
of  money  by  the  owner  to  another  for  the 
purpose    of    having    It    changed    into    other 
money  of  a  different  denomination."     In  1 
Bish.  New  Cr.  Law,  i  683,  it  is  declared:    "If 
one  fraudulently,   to  steal  another's  goods, 
prevails  on  the  latter  to  deliver  them  to  him 
In  a  way  to  pass  the  property  therein,  he 
commits  by  this  taking  neither  larceny  nor 
any    other    crime,    unless    the    transaction 
amounts  to  an  indictable  cheat     But  if  the 
permission  extends  to  the  i>088ession  only,  and 
he  takes  and  converts  the  whole  to  hImseU. 
he  becomes  guilty  of  larceny,  bd&ause,  while 
bis  Intent  Is  thus  to  appropriate  the  property, 
the  consent  which  he  fraudulentiy  obtained 
covers  no  more  than  the  posBession."   Again. 
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tn  Tcdume  2  of  the  same  work  (section  815, 
2d  dlT.),  It  Is  declared:  "If,  on  a  sale  of 
goods,  the  seller  contemplates  no  credit,  but 
the  purchaser  secretly  purposes  appropriating 
them  to  himself  without  paying,  a  delivery 
will  not  prevent  the  fraud  being  larceny; 
otherwise.  If  there  Is  a  credit"  See,  also, 
sections  816  and  817,  giving  instances  where 
theft  in  the  exchange  of  money  similar  to 
the  present  case  is  held  to  be  simple  larceny. 
In  Rap.  Larceny,  }  3,  Is  the  following  text: 
**So,  one  who,  on  receiving  a  bill  to  be  chan- 
ged, puts  it  In  his  pocket,  with  the  fraudu- 
lent intent  of  converting  it  to  his  own  use, 
and  who  refuses  to  deliver  the  change  on  de- 
mand, is  guilty  of  larceny."  Hlldebrand  v. 
People,  66  N.  Y.  394,  Is  a  case  so  exactly  in 
point  that  we  quote  Its  entire  headnote:  "Up- 
on the  trial  of  an  indictment  for  larceny,  it 
appeared  that  the  prosecutor  handed  to  the 
prisoner,  a  bartender,  a  flfty-dollar  bill,  to 
take  out  ten  cents  In  payment  for  a  glass  of 
•oda.  The  prisoner  put  down  a  few  coppers 
on  the  counter,  and,  when  asked  for  the 
change,  put  the  prosecutor  out  of  doors  and 
kept  the  money.  Held,  that  the  prosecutor 
did  not  part  either  with  the  possession  of  or 
property  in  the  blU,  but,  until  the  change 
was  given  back,  the  delivery  was  incom- 
plete, and  the  bill  remained,  In  legal  contem- 
plation, under  his  contr<d  and  in  his  posses- 
sion, and  that  larceny  could  be  predicated 
upon  the  facts  stated."  On  the  same  line, 
and  sustaining  the  same  principles,  are  the 
following  cases:  Justices  of  Court  of  Special 
Sessions  v.  People,  90  N.  Y.  12;  Farrell  v. 
People,  16  111.  506;  Walters  v.  State,  17  Tex. 
App.  226;  Com.  v.  Barry,  124  Mass.  826; 
Murphy  v.  People,  104  m.  528.  See,  also,  46 
Cent  law  J.  p.  452,  where  the  author  cites 
s  number  of  authorities  to  the  same  efTect 
In  a  note  attached  to  the  case  of  People  v. 
Martin  (recently  decided  by  the  supreme 
court  of  Michigan)  74  N.  W.  653.  Authori- 
ties might  be  multiplied  almost  Indeflnltely, 
but  the  above,  with  the  numerous  citations 
which  they  embrace,  are  quite  sufficient  to 
be  given  In  this  opinion.  The  case  of  Jones 
T.  State,  97  Oa.  430,  25  S.  B.  319,  Is  relied  on 
by  counsel  for  plaintiff  In  error  to  sustain 
the  position  that  this  was  a  case  of  behig  a 
cheat  and  swindler,  and  not  of  larceny.  The 
marked  distinction,  however,  between  that 
case  and  the  one  at  bar,  is  that  there  was 
an  intention  on  the  part  of  the  little  girl  to 
pass  to  the  seller  title  to  the  coin  which  she 
delivered  to  him  in  payment  for  the  goods. 
On  page  431,  97  Ga.,  and  page  319,  25  S.  E., 
Justice  Lumpkin,  tn  the  opinion,  says:  "The 
artful  practice  and  the  deceitful  means  which 
he  employed  consisted  In  adopting  the  nec- 
essary precautions  to  keep  her  In  this  belief 
[that  is,  that  the  coin  she  was  passing  was  a 
silver  dollar],  and  thus  enable  him  to  obtain 
the  valuable  coin  and  satisfy  her  with  the 
Inadequate  sum  given  back  In  change."  She 
intended  to  pass  the  title  to  the  $20  gold 
piece  If  75  cents  were  returned  to  her.  In 
her  mind  the  delivery  of  76  cents  to  her  was 


an  that  she  required  as  a  prerequisite  to  part- 
ing completely  with  both  possession  and  title 
to  the  gold  coin.  She  did  not  expect  to  get 
$19.75,  or  know  that  she  was  entitled  to  this 
amount,  and  accordingly  there  was  no  inten- 
tion or  purpose  on  her  part  to  reserve  title 
or  right  of  possession  of  the  coin  untjl  she 
actually  got  the  amount  of  change  which  was 
really  proper,  viz.  $19.76.  In  the  present  case 
there  is  an  absence  both  of  the  Intent  to  pass 
title,  and  also  of  any  fraudulent  practice 
whereby  the  title  was  acquired.  Crofton  v. 
State,  79  Ga.  684,  4  S.  E.  383,  Is  cited  to  sus- 
tain the  position  that  this  Is  a  case  of  larceny 
after  trust  rather  than  simple  larceny.  It 
appeared  In  that  case,  however,  that  the  de- 
fendant was  actually  intrusted  with  96  cents 
and  a  newspaper  belonging  to  the  owner  of 
the  money  for  the  purpose  of  carrying  the 
same  to  another  party,  and  having  returned 
to  hlin  $1,  thus  effecting  a  sale  of  his  paper 
for  6  cents.  It  might  with  plausibility  be 
argued  that  there  was  a  delegated  trust  In 
the  defendant  who  was  charged  with  the 
disposition  of  the  property  intrusted  to  him 
for  the  benefit  of  the  owner.  It  will  be  seen, 
however,  that  the  question  as  to  whether  or 
not  the  facts  in  that  case  constituted  simple 
larceny  was  not  raised  at  all.  There  was  a 
contention  that  the  offense  constituted  lar- 
ceny from  the  person.  The  main  issue  pass- 
ed upon  by  the  court  was  whether  or  not 
there  was  any  fatal  variance  between  the 
proof  and  the  allegations  in  the  indictment 
On  the  other  hand,  the  case  of  Harris  v.  State, 
81  Oa.  758,  7  S.  E  689,  makes  a  mudi  stron- 
ger case  than  the  one  at  bar,  either  of  being 
a  common  cheat  and  swindler,  or  larceny 
after  trust  There  the  defendant  procured 
the  goods  of  the  owner  under  the  false  repre- 
sentations that  he  was  instructed  by  another 
party  to  purchase  them.  After  receiving  the 
goods,  he  appropriated  them  to  his  own  use. 
This  court  held  that  the  facts  sustained  the 
charge  of  simple  larceny.  In  the  case  at 
bar  the  point  was  not  made  or  argued  that 
there  was  a  variance  between  the  accusation 
and  the  proof,  because  the  former  charged 
the  larceny  of  $8^10,  and  the  evidence  shows 
that  the  thing  stolen.  If  anything,  was  a 
f  10  bllL  We  think  the  larceny,  if  any  was 
committed,  consisted  really  in  stealing  the 
$10  bill,  and  not  simply  that  portion  of  the 
change  to  which  the  owner  was  entitled,  and 
failed  to  receive.  In  the  case  of  Walters  v. 
State,  17  Tex.  App.  226,  the  defendant  was 
charged  with  a  felony,  to  wit  stealing  $20, 
and  the  proof  showed  that  $1  in  change  was 
given  back  by  the  defendant  to  the  prosecut- 
or. Defendant  contended  that  the  convic- 
tion should  not  be  maintained  for  an  offense 
higher  than  a  misdemeanor,  theft  of  an 
amount  under  $20  being  a  misdemeanor  un- 
under  the  statute.  It  was  held  that  this 
contention  was  not  good;  that  the  larceny 
was  really  of  the  $20  bill.  We  do  not  mean 
to  say,  however,  that  such  a  variance  would 
have  been  fatal,  and  that,  even  if  the  point 
bad  been  made^  we  would  have  felt  con- 
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nralned  to  anBtalii  the  same.  This  point  waa 
not  only  not  made,  but  counael  for  plaintiff  In 
error  treated  the  caae,  In  the  argument,  aa 
if  the  amount  of  money  waa  properly  stated 
in  the  indictment  The  only  legal  proposi- 
tion presented  was  whether  the  facta  made 
simple  larceny  or  some  other  crime. 

2.  The  question  of  an  intent  to  steal  in  this 
case  was  one  for  the  Jury,  and  we  cannot 
say,  In  the  light  of  the  record,  that  the  evi- 
dence was  InsufQclent  to  support  their  find- 
ing. The  Jury  accepted  the  testimony  of 
Northcutt,  the  main  witness  for  the  state, 
rather  than  the  statement  of  the  defendant, 
notwithstanding  the  evidence  of  her  good 
character.  If  Northcutt  told  the  truth,  there 
was  enough  to  infer  criminal  intent,  and  we 
do  not  feel  authorized  to  Interfere  with  the 
discretion  of  the  trial  Judge  in  overruling  the 
motion  for  a  new  triaL  Judgment  affirmed. 
All  the  justices  concurring,  except  UTTLB 
and  FISH,  33.,  dissenting. 

(US  Cta.  6IS) 

HECOX  T.  STATE. 
(Supreme  Court  of  Georgia.    Oct  18,  189S.) 

Crimihal  Law— Confessions  —  Labobht  —What 

cohstitutbs. 

1.  A  confession  of  guilt  by  the  accused,  freely 
and  voluntarily  made,  is  admissible  in  evidence 
against  him,  although  such  confession  is  coup- 
Im  with  the  proposition  on  his  part  to  settle  or 
compromise  tlie  case  or  charge  against  him; 
such  an  offer  of  settlement  not  being  Induced 
by  another. 

2.  If,  after  a  money-changing  transaction  be- 
tween A.  and  B.  (whereby  the  former  deliver- 
ed to  the  latter  two  bills  in  exchange  for  small- 
er bilis  and  a  coin)  had  been  completed,  B., 
with  the  consent  of  A.,  either  express  or  im- 
plied, toolc  from  his  possession,  ostensibly  and 
as  A.  supposed,  for  the  purpose  of  recounting 
the  same,  the  smaller  bills  and  the  coin,  bnt 
really  with  the  intention  of  fraudulently  retain- 
ing and  appropriating  to  his  own  use  three  of 
these  bills,  and  if,  in  pursuance  of  such  inten- 
tion, B.  carried  away  the  three  bills,  with  in- 
tent to  steal  the  same,  he  was  guilty  of  simple 
larceny. 

(Syllabus  by  the  Court) 

Error  from  criminal  court  of  Atlanta;  J. 
D.  Berry,  Judge. 

B.  L.  Hecoz  was  convicted  of  larceny,  and 
he  brings  error.    Affirmed. 

Thos.  L.  Bishop  and  Geo.  P.  Boberts,  for 
plaintiff  In  error.  Jas.  F.  O'Neill,  for  the 
State. 

LEWIS,  J.  1.  It  Is  Insisted  In  this  case 
that  the  confession  of  the  accused  was  Im- 
properly admitted,  inasmuch  as  it  was  done 
under  a  hope  of  benefit,— that  his  case  might 
thereby  be  settled  without  a  prosecution.  It 
was  not  pretended  that  any  such  hope  was 
Induced  by  the  witness  or  any  other  party. 
If  any  existed,  It  was  entirely  within  the 
breast  of  the  defendant  himself.  The  con- 
fession was  entirely  voluntary,  and,  under 
section  1006  Of  the  Penal  Code,  in  order  for 
a  hope  of  benefit  or  a  fear  of  Injury  to  ren- 
der it  Inadmissible,  such  hope  or  fear  must 
be  Induced  bjr  another.    Bohanan  ▼.  State, 


92  Ga.  28,  18  S.  B.  302.  (Thief  Tusttee  meA- 
ley.  In  delivering  the  opinion,  on  page  Si, 
92  Ga.,  and  on  page  SOS,  18  8.  B.,  said:  If 
a  man  rears  a  crop  of  hope  in  his  own  mind 
from  seeds  of  his  own  planting,  and  under 
Its  influence  malces  a  confession,  this  win 
not  exclude  the  confession  as  evidence.  The 
hope  that  excludes  is  that,  and  that  only, 
which  some  other  person  kindles  at  excites." 
2.  It  is  further  contended  In  this  case  that 
the  facts  make  it  one  of  a  cheat  and  Bwlndl^ 
or  some  crime  other  than  simple  larceny. 
Under  the  facts  of  the  present  case,  there  la 
no  question  but  that  the  prosecutor  had  per- 
fect title  to  the  property  alleged  to  have 
been  stolen  when  the  defendant  took  the 
same  ostensibly  for  the  purpose  of  ascertain- 
ing if  he  had  given  the  correct  amount  of 
change.  No  objection  appears  from  the  rec- 
ord to  his  again  handling  the  money  for  this 
purpose.  There  was  at  least  a  tacit  assent 
for  him  to  recount  it  There  was  not  only 
no  intention  to  pass  the  title,  but  there  waa 
no  trust  delegated  to  the  defendant  to  make 
any  use  or  disposition  of  the  property  what- 
ever for  the  benefit  of  the  owner.  Nor  Id 
any  view  could  this  be  considered  a  case  of 
larceny  from  the  person.  It  was  not  a  pri- 
vate taking  from  the  person  of  the  owner, 
without  his  knowledge,  which  Is  essential, 
under  section  175  of  the  Penal  CJode,  to  sus- 
tain a  charge  of  larceny  from  the  person. 
The  principle  ruled  in  the  second  headnote  is 
controlled  by  the  decision  this  day  rendered 
in  the  case  of  Finkelstein  v.  State,  31  Su  E. 
589.  See  the  opinion  and  citation  of  authort- 
ties  in  that  case.  Judgment  affirmed.  All  the 
Justices  concurring. 
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(Supreme  Court  of  Georgia.    Oct  17, 1896.) 
Criuinai.  Law  —  Duties  or  Court  ako  Jobt  — 

ASSADI/T — jDBTiriOATIOlr. 

1.  It  is  the  province  of  the  court  to  construe 
the  law  applicable  in  the  trial  of  a  criminal 
case,  and  of  the  jury  to  apply  the  law  so  con- 
strued to  the  facta  in  evidence.  While  the  im- 
paneled jurors  are  made  absolutely  and  exelo- 
sively  judges  of  the  facts  in  tbe  case,  they  are, 
in  this  sense  only,  judges  of  the  law. 

2.  The  opprobrious  words  or  abusive  lan- 
guage which  mar,  under  the  provisions  of  our 
Code,  be  given  In  evidence  as  a  justification 
for  an  assault  or  an  assault  and  battery,  are 
such  as  are  used  by  the  person  assaulted  or 
beaten,  to  the  accused,  at  the  time  of  the  as- 
sault or  assault  and  battery. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Fulton  county; 
J.  S.  Candler,  Judge. 

John  D.  Berry  was  convicted  of  assanlt 
and  battery,  and  brings  error.    Affirmed. 

J.  T.  Pendleton  and  B.  B.  Arnold,  for  plain- 
tiff In  error.    C.  D.  Hill,  Sol.  Gen.,  for  the 

State. 

LITTLE,  X  John  D.  Berry  wu  Indicted 
by  the  grand  Jury  of  Fnlttm  county  for  tbe 
offense  of  assault  and  battery  upon  the  per- 
son of  O.  H.  Stein.    The  indictment  charged 


Digitized  byVjOOQlC 


BEBBT  V.  STATE. 


598 


that  tbe  battery  wae  done  with  a  bottle.  On 
the  trial  of  the  case  the  evidence  showed  that 
the  plaintiff  hi  error  attacked  Stein  In  the 
dining  room  of  the  Kimball  House,  and  It 
tended  to  show  that,  at  the  time  the  assault 
was  made.  Stein  was  at  a  table  reading  a 
paper;  that  the  plaintiff  In  error  approached 
him,  leaned  over,  got  a  bottle  from  the  table, 
and  struck  him,  felling  him  to  the  floor,  etc.; 
that  two  or  three  blows  were  stricken  by 
the  plaintiff  in  error.  A.  witness  also  testi- 
fied that  the  plaintiff  in  error  struck  Stein 
with  a  pIstoL  When  persons  inresent  inter- 
fered, plaintiff  In  error  desisted  and  left  the 
^loom.  In  his  statement  the  plaintiff  in  error 
stated  that  Stein  was  In  charge  of  a  paper  in 
the  city  of  Atlanta  known  as  "The  Looking 
Glass";  that  in  his  paper  Stein  had  repeat- 
edly made  publication  in  relation  to  his  offi- 
cial and  personal  conduct;  that  sometime 
previous  to  the  assault  he  had  published  an 
article  severely  crtUcizing  the  plaintiff  in 
errat,  charging  him  with  gaming,  etc,  and 
holding  the  plaintiff  In  »ror  up  to  ridicule 
and  contempt  before  the  public  in  relation  to 
other  matters;  that  the  article  contained 
things  which  were  not  true;  and  that  the  at- 
tack on  him  was  such  as  to  Indicate  a  per- 
sonal malevolence.  He  stated  that  he  had 
not  seen  Stein  but  once  before,  since  the  ar- 
ticle appeared,  and  that  on  the  night  In  ques- 
tion Stein  looked  at  him,  with  an  insulting 
leer  and  an  iniquitous  grin,  and  by  these 
things  called  his  attention  to  the  article  which 
he  had  written.  Plaintiff  says  that  he  imme- 
diately walked  around  to  the  side  of  Stein, 
and  put  his  hand  on  his  shoulder,  and  the 
assault  then  occurred,  and  that  be  thought 
he  was  Justified  In  doing  what  he  did.  Un- 
der the  charge  of  the  court,  the  Jury  return- 
ed a  verdict  finding  the  defendant  guilty.  He 
moved  for  a  new  trial,  which  was  overruled, 
and  he  excepted,  and  made  a  number  of  as- 
signments of  error  to  such  ruling,  which  con- 
sisted in  the  refusal  of  the  court  at  the 
trial  to  admit  In  evidence  on  behalf  of  the  de- 
fendant a  copy  of  an  article  written  and 
printed  by  Stein  previous  to  the  assault  and 
commission  of  the  battery,  which  it  was 
alleged  contained  opprobrious  words  and 
abusive  language  of  and  concerning  the  de- 
fendant; in  refusing  to  charge  the  Jury  that 
If  they  believed  the  person  assaulted,  on  a 
recent  occasion,  not  in  the  presence  of  the  de- 
fendant, had  written  and  published  an  article 
In  a  public  newspaper  In  which  he  used  op- 
probrious words  and  abusive  language  of  the 
defendant,  which  was  communicated,  and 
the  battery  was  appropriate  and  not  excess- 
ive, the  defendant  would  not  be  guilty;  in 
charging  the  Jury  In  language  to  the  effect 
that  It  was  immaterial  w&at  might  have  been 
published  In  a  newspaper,  that  the  Justifica- 
tion of  an  assault  and  battery,  by  the  proof 
of  the  use  of  opprobrious  words  or  abusive 
language  used  by  the  person  assaulted,  refers 
to  words  used  in  the  presence  of  the  assault- 
ing party,  and  does  not  apply  to  words  writ- 
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ten  or  published  In  a  newspaper;  ki  char- 
ging the  Jury  in  language  to  the  effect  that 
the  Jury  are  the  Judges  of  the  law  as  given  by 
the  court;  and  in  refusing  to  charge:  "The 
Jnry  are  not  only  Judges  of  the  facts,  but  of 
the  law.  If  yon  differ  with  the  court  as 
to  the  law,  you  are  exclusive  Judges  of  the 
law." 

We  have  not  attempted  to  set  out  the  as- 
signments of  error  In  full.  They  raise  only 
legal  questions,  which  this  brief  summary 
aufflclently  Indicates.  The  ground  of  the  mo- 
tion which  seeks  to  set  aside  the  verdict  as 
being  contrary  to  law  and  the  evidence  In 
the  case  was  properly  overruled  by  the  trial 
Judge. 

The  legal  quesUons  raised  by  the  motion 
for  a  new  trial  are  two:  (1)  In  what  sense 
does  the  law  make  the  Jury  Judges  of  Uie 
law  and  the  facts  In  the  trial  of  a  criminal 
case?  (Zi  Are  the  opprobrious  words  ot 
abusive  language  which,  under  the  provisions 
of  our  Code,  may  be  given  in  evidence  as  a 
Justification  for  an  assault  or  assault  and 
battery,  snch  words  as  are  used  to  and  in  the 
presence  of  the  person  assaulting,  or  may 
snch  words  or  language  as  have,  previously 
to  the  assault,  been  written  and  published  In  ' 
a  newspaper,  be  given  in  evidence  by  the  de- 
fendant as  a  Justification? 

As  early  as  the  case  of  Anderson  v.  State, 
42  Ga.  9,  this  court  held  that,  under  a  proper 
Interpretation  of  the  law,  "the  Jury  •  •  • 
were  the  Judges  of  the  law  and  the  facts,  so 
as  to  enable  them  to  apply  the  law  to  the 
facts,  and  bring  in  a  general  verdict  But 
they  had  no  right  to  make  law.  The  law  Vas 
laid  down  In  the  Code.  It  was  the  prov- 
ince of  the  court  to  construe  the  law,  and 
give  it  in  charge,  and  of  the  Jury  to  take  the 
law  as  given,  apply  it  to  the  facts  as  found 
by  them,  and  bring  In  a  general  verdict." 
Previous  to  that  time  it  had  been  held  that 
the  Jury  were  the  Judges  of  the  facts  and  of 
the  law.  But  that  decision  gave  a  different 
interpretation  of  the  law  as  to  the  power  of 
Juries  to  Judge  of  the  law  applicable  to  a 
case  on  trial,  and  the  charge  of  the  Judge 
was  in  accord  with  the  ruling  there  made. 
This  has  been  followed,  without  exception, 
since  the  Case  of  Anderson,  and  is  now  the 
settled  law  of  this  state;  and  there  was  no 
error  committed  by  the  court  in  charging  as  ' 
set  out  in  the  ground  referred  to,  and  in  re- 
fusing to  charge  as  requested,  on  this  sub- 
ject 

2.  The  plaintiff  In  error  alleges  that  the 
court  erred  in  refusing  to  admit  in  evidence 
an  article  written  and  published  by  Stein  in 
a  newspaper  previous  to  the  assault  criti- 
cizing him,  and  containing,  as  alleged,  op- 
probrious words  and  abusive  language  of  and 
concerning  the  plaintiff  in  error;  and  erred 
ia  refusing  to  charge  that  the  defendant 
would  not  be  guilty  if  the  battery  inflicted  by 
him  was  occasioned  by  the  publication  of 
snch  article  In  a  public  newspaper.  Section 
103  of  the  Penal  Code  contains  the  following 
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language:  "On  the  trial  of  an  Indictment  for 
an  assault,  or  an  assault  and  battery,  the  de- 
fendant may  give  In  evidence  to  the  Jury,  any 
opprobrious  words,  or  abusive  language,  used 
by  the  prosecutor,  or  person  assaulted  or 
beaten;  and  such  words  and  language  may 
or  may  not  amount  to  a  Justification,  accord- 
ing to  the  nature  and  extent  of  the  battery, 
all  of  which  shall  be  determined  by  the  Jury." 
It  Is  contended  for  the  platntltC  In  error  that, 
under  this  provision  of  law.  It  was  bis  right 
to  submit  to  the  Jury  evidence  of  any  op- 
probrious words  or  abusive  language  which 
bad  been  written  and  printed  of  him  by 
Stein,  previous  to  the  difficulty,  that  such 
words  and  language  might  be  considered  by 
the  Jury,  who  were  authorized  to  find,  if  they 
so  thought,  that  they  amounted  to  a  Justifica- 
tion of  the  assault  and  battery,  the  commis- 
sion of  which,  as  charged,  was  on  the  trial 
virtually  admitted.  It  Is  not  contended  that 
at  the  time  the  battery  was  inflicted  Steln 
used  any  opprobrious  words  or  abusive  lan- 
guage. This  exact  question  has  heretofore 
been  before  this  court  in  the  case  of  Mitchell 
V.  State,  reported  In  41  Oa.  527,  and  the  in- 
terpretation we  give  to  this  statute  has  been 
recognized  as  the  law  governing  and  restrict- 
ing the  admission  of  opprobrious  words  and 
abusive  language  aa  a  Justification  of  an 
assault,  or  assault  and  battery,  to  such  as 
are  used  In  the  presence  of  the  party  assault- 
ing, for  many  years  unquestioned.  In  the 
case  referred  to,  this  court  said  "that  the  stat- 
ute only  embraces  such  cases  where  the  op- 
probrious words  are  uttered  in  the  presence 
of  the  party,  which,  in  their  nature,  are  sup- 
posed to  arouse  the  passion,  and  Justify,  un- 
der certain  circumstances  to  be  adjudged  by 
the  Jury,  instant  and  appropriate  resentment, 
30t  dlsproportioned  to  the  provocation."  On 
the  argument  of  the  present  case,  counsel  for 
the  plaintUT  hi  error,  under  the  rule,  asked 
leave  ^o  review  the  decision  In  that  case, 
which  was  g^ranted,  and  we  are  now  called 
on  to  determine  whether  we  shall  reverse  the 
ruling  there  made,  and  hold  the  contrary 
proposition  to  be  the  law.  On  this  question 
the  present  bench  stands  equally  divided  In 
opinion,  and  as,  under  the  statute,  in  order 
to  reverse  a  previous  ruling  of  this  court 
made  by  three  Judges,  the  concurrence  of  five 
of  the  members  of  the  court  Is  required  (Act 
1896,  p.  44),  the  ruling  made  In  the  Mitchell 
Case,  supra,  must  still  stand  as  the  interpre- 
tation which  this  court  puts  upon  the  statute 
In  question.  Mr.  Justice  LUMPKIN,  Mr. 
Justice  FISH,  and  myself  agree  that  If  we 
take  the  words  of  the  statute  as  they  stand 
alone,  and  read  them  literally,  a  construction 
which  will  admit  in  evidence  printed  or  pub- 
lished words  of  abuse  antecedent  to  the  as- 
sault might  be  placed  on  the  statute,  with- 
out doing  violence  to  the  words  which  it  con- 
talus.  But  If,  in  endeavoring  to  arrive  at  the 
legislative  will  and  Intention  In  the  enact- 
ment of  this  statute,  which  Is  In  derogation 
of  the  rule  of  the  common  law,  we  Inquire 


what  waa  the  old  law,  the  mischief  which 
It  brought  about,  and  the  remedy  by  which 
the  legislature  bitended  to  cnre  that  mis- 
chief, we  have  gone  very  far  towards  the 
solution  of  the  question. 

It  cannot  be  gainsaid  that  It  is  a  well-rec- 
ognlzed  principle  of  criminal  law  that  mere 
words  or  menaces  do  not,  of  themselves,  con- 
stitute an  assault     State  v.  Gbnrch,  63  X.  C. 
16;   People  v.  LUIey,  43  Mich.  521,  5  N.  W. 
9S2;   Smith  y.  State,  88  Miss.  521.     If  this 
proposition  be  true,  then  <Hie  who  makes  an 
assault  and  beats  another  for  words  or  men- 
aces cannot  claim  that  the  same  was  done 
as  a  defense,  for  It  Is  tUe  rale  of  the  com- 
mon law,  as  well  as  of  nearly  all  the  states 
of  the  Union,  that  mere  threatening  language 
and  abusive  words,  however  vlcdent  In  char- 
acter,  unaccompanied   by  any  overt  act  of 
hostility,  cannot  be  a  legal  provocation  for 
assault  and  battery.     Cnshman  v.   Ryan,  1 
Story,   91,    Fed.    Gas.   No.    3,515;    Kelser   t. 
Smith,  71  Ala.  4S1;   Scott  t.  Fleming.  16  la 
App.  539;   Crosby  v.  People,  137  IlL  325.  27 
N.  B.  49;  Morris  v.  Casel,  90  Ind.  143;  Thomp- 
son T.  Mumma,  21  Iowa,  65;   Richardson  v. 
Zunts,  26  La.  Ann.  313;    State  v.  Rider.  90 
Mo.  54,  1  S.  W.  825;    State  v.  Workman,  39 
S.  C.  151,  17  S.  E.  694;   White  v.  State  (Tex. 
Cr.  App.)  29  S.  W.  1094;  Wllley  v.  (Carpenter, 
64  Vt  212,  23  AU.  630;    State  v.  Martin,  30 
Wis.  216.    It  must,  therefore,  be  conceded 
that  if,  in  any  case,  threatening  language,  or 
threatening  and  abusive  language,  is  a  defense 
to  a  charge  of  assault  and  battery,  the  de 
fense  must  rest  upon  other  considerations  than 
the  defense  of  one's  self  and  the  protection  of 
one's  person. 

There  are  two  states,  and  only  two,  so  far 
as  we  have  been  informed,  which,  by  stat- 
ute, have  changed  this  rule  of  law.  These 
states  are  Georgia  and  Alabama.  Section 
3749  of  the  Oode  of  Alabama  declares  that 
"on  the  trial  of  any  person  for  an  assault,  an 
assault  and  battery,  or  a^  affray,  he  may 
give  in  evidence  any  opprobrious  words  or 
abnslve  language  used  by  the  person  assault- 
ed or  beaten,  at  or  near  the  time  of  the  as- 
sault or  affray;  and  such  evidence  shall  be 
good  In  extenuation  or  Justification,  as  the 
Jury  may  determine."  In  construing  this 
statute,  the  supreme  court  of  Alabama,  Som- 
ervlUe,  J.,  delivering  the  opinion.  In  Brown  v. 
State,  74  Ala.  42,  says:  "This  section  must 
be  construed  in  the  light  of  the  common  law. 
which  never  permitted  mere  words  to  Justify 
a  blow  upon  the  person  using  them.  As  ex- 
pressed by  an  ancient  common-law  writer,  no 
words  whatever  could  amount  to  an  assault 
1  Hawk.  P.  a  p.  110,  I  1.  The  purpose  of 
the  statute  under  consideration  was  to  modify 
this  rule,  so  as  to  remit  the  whole  matter  to 
the  determination  of  the  Jury,  who  are  per- 
mitted, in  cases  of  this  nature,  to  Justify  or 
extenuate  the  conduct  of  one  who  strikes 
another  under  the  infiuence  of  passion  en- 
gendered by  insulting  language,  when  used 
at  or  near  the  time  of  the  dlfficnlty  or  affray. 
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This  was  a  concession  to  the  weakness  of 
human  nature,  when  fired  by  the  heat  of 
paaalon."  It  will  be  noted  that  the  words 
of  the  Alabama  statute  confine  the  eyldence 
to  opprobrious  words  or  abusive  language 
used  by  the  person  assaulted  at  or  near  the 
time  of  the  assault.  Section  103  of  the  Penal 
Code  of  this  state  is  different  only  in  the  fact 
that  the  Georgia  statute,  while  permitting 
the  defendant  to  give  in  evidence  opprobrious 
Tvords  oc  abusive  language,  does  not.  In 
terms,  confine  such  language  to  a  period  of 
time  at  or  near  the  time  of  the  assault;  but 
the  undoubted  cause  of  the  enactment  of  the 
statute  was,  as  said  by  Judge  SomerviUe  In 
relation  to  the  Alabama  statute,  a  concession 
to  human  weakness,  when  fired  by  the  heat 
of  passion.  It  must,  therefore,  be  concluded 
that.  In  making  this  departure  from  the  com- 
mon law,  the  legislature  of  Georgia  Intended 
to  provide  a  measure  of  protection  for  one 
who,  when  excited  by  passion  aroused  by 
abusive  language,  assaulted  the  user  of  such 
language,  provided  that  the  battery  inflicted 
was  not  disprDportionate  to  the  provocation 
which  aroused  the  passion.  This  is  not  the 
only  case  In  which  our  law  recognizes,  and 
to  a  certain  extent  excuses,  acta  of  violence 
which  are  the  result  of  passion.  But,  wher- 
ever it  does  do  sOk  care  has  been  taken  to 
provide  that  there  must  be  a  Just  cause  for 
the  passion.  As  an  Instance:  Provocation 
by  words,  threats,  menaces,  or  contemptuous 
gestures  will  not  reduce  a  homicide  from 
,  murder  to  manslaughter.  Such  words  or 
menaces  may  Justly  excite  passion,  but  If, 
under  the  influence  of  that  passion,  one  kills 
another,  there  Is  no  Justification  and  no  miti- 
gation. The  passion,  therefore,  which  Ju»- 
tlfles  or  mitigates,— more  properly,  mitigates 
the  offense, — must  arise  from  such  circum- 
stances as  are  serious  in  their  nature,  and 
against  which  a  man's  reason  is  not  expected 
to  prevail  While  words  and  gestures  are 
not  sufficient  to  reduce  the  grade  of  homicide, 
although  they  provoke  a  passion,  yet  a  pas- 
sion which  is  aroused  by  an  attempt  to  com- 
mit a  serious  personal  Injury  less  than  a  fel- 
ony, or  circumstances  equivalent  to  this,  will 
reduce  the  homicide  to  voluntary  manslaugh- 
ter. Again,  under  our  law,  in  order  to  re- 
duce the  grade  of  homicide,  the  act  must  be 
done  aa  the  result  of  a  audden,  vlcrient  Im- 
pulse of  passion;  and  It  Is  declared  that,  if 
an  Interval  elapses  between  the  provocation 
and  the  homicide  which  is  sufficient  for  the 
passion  to  subside,  and  for  reason  and  calm- 
ness to  resume  their  sway,  the  passion  will 
afford  no  excuse.  Therefore,  however  Just 
the  law  may  be  to  protect  one  who  acta  on 
the  Impulse  of  passion,  no  protection  can  be 
afforded  onlefla  the  circumstances  which 
arouse  the  passion  are  grave  and  serious,  and 
from  these  circumstances  passion  suddenly 
results  In  a  manner  supposed  to  be  hreslstlble. 
But  If  time  has  elapsed,  whether  the  passion 
has  In  fact  continued  or  not,  the  person  com- 
mitting the  offense  Is  not  protected  by  the 


law,  because  the  passion  ia  not  sudden,  and 
ought,  in  reason  and  with  due  deference  to 
the  weakness  of  human  nature,  to  have  sub- 
sided. In  the  light  of  these  provisions  of  law 
we  must  construe  the  section  of  the  Oode 
invoked  by  plaintiff  in  error. 

It  has  been  urged  upon  us  that,  when  one 
prints  and  sends  forth  to  all  the  world  oppro- 
brious words  and  abusive  language  of  an- 
other, it  is  sufficient  to  arouse  passion;  that. 
If  such  words  do  not  amount  to  a  libel,  the 
person  written  about  has  no  redress;  and 
that  the  spirit  of  the  statute  under  consider- 
ation will  allow  one,  after  time  has  elapsed, 
on  the  occasion  of  meeting  the  author  of  the 
publication,  to  give  him  a  deserved  chastise- 
ment The  reply  is  that  there  is  no  prin- 
ciple of  law  which  recognizes  the  Indulgence 
of  a  spirit  of  revenge,  or  tolerates  the  prac- 
tice of  the  lex  tallonis,  whether  the  wrongs 
be  fancied  or  real.  The  underlying  prin- 
ciple of  the  criminal  law  Is  protection,  and 
while  that  law  excuses  to  a  certain  extent, 
under  given  circumstances,  the  infirmity  of 
human  passion,  it  has  gone  to  its  fullest  ex- 
tent, under  its  paramount  duty  of  protection, 
when  it  requires  that  the  cause  which  Jus- 
tlflee  the  passion  shall  be  serious;  that  the 
passion  so  aroused  shall  be  sudden  and  vio- 
lent; and  If  one's  passion,  although  Justly 
aroused,  has  had  time  to  cool,  then  passion 
shall  be  no  defense.  A  careful  reading  of 
the  statute  must  lead  to  the  conclusion  that 
no  evidence  of  opprobrious  words  or  abusive 
language  except  that  which  is  used  at  the 
time  of  the  assault  can  be  given  on  the  triaL 
It  Is  provided  that,  on  the  trial  of  an  indict- 
ment for  assault  and  battery,  the  defendant 
may  give  In  evidence  to  the  Jury  opprobrious 
words  or  abusive  language  used  by  the 
prosecutor  or  person  assaulted  or  beaten. 
Used  when?  The  person  is  being  tried  for 
a  particular  act  of  assault  and  battery.  He 
has  no  defense  other  than  words  and  lan- 
gtiage.  The  reason  that  he  may  give  such 
words  or  abusive  language  in  evidence  Is  that 
they  might  have  been  sufficient  to  excite  his 
passion,  and  the  whole  matter  Is  submitted 
to  the  Jury  for  them  to  Judge  the  battery  and 
Judge  the  cause,  and  determine  whether  the 
cause— that  is,  the  words— amounts  to  a 
Justification  of  the  battery,  and.  In  so  deter- 
mining, the  Jury  must  consider  the  words  or 
langroage  used,  and  compare  them  with  the 
nature  and  extent  of  the  battery.  If  the  bat- 
tery is  disproportionate  to  the  offense  of  the 
words  which  excited  the  passion,  there  can 
be  no  Justification,  and  the  words  which  can 
be  given  In  evidence  are  those  used  by  the 
prosecutor.  We  are  therefore  bound  to  con- 
clude, from  the  language  in  which  this  sec- 
tion of  the  Code  is  framed,  from  the  object 
of  its  enactment,  in  the  light  of  the  common 
law,  and  the  general  principles  of  criminal 
Jurisprudence,  that  the  evidence  of  oppro- 
brious worda  or  abusive  language  which  is 
allowed  to  go  to  the  Jury  In  Justiflcation  of 
an  assault,  or  an  assault  and  battery,  are 
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those  words  and  that  language  which  provok- 
ed the  passion  at  the  time  that 'the  assaolt 
waa  made  or  the  battery  was  committed. 
This  provision  has  long  been  the  law  of 
Georgia.  It  has  stood  the  test  of  time,  and 
has  not,  by  the  construction  given  It,  con- 
tributed the  sanction  of  law  to  that  spirit, 
which  is  not  unnatural,  to  personally  redress 
oar  grievances  and  avenge  our  wrongs.  It 
Is  a  wrong  for  one  to  use,  without  provoca- 
tion, abusive  language  to  another,  but  It  is 
not  a  wrong  without  a  remedy.  Section  806 
of  the  Penal  Code  makes  the  use  of  such  lan- 
guage, when  made  in  the  presence  of  anoth- 
er, which  tends  to  cause  a  breach  of  the 
peace,  a  misdemeanor.  The  redress,  and  the 
only  redress,  which  society,  in  the  enact- 
ment of  its  laws,  afTords  to  ooe  of  its  mem- 
bers, is  that  redress  which  comes,  after  a  le- 
gal investigation,  by  the  Judgment  of  a  court 
Revenge  may  be  sweet,  but  the  right  to  have 
it  is  not  recognized  by  any  principle  on  which 
the  law  of  Justification  is  founded.  As  civil- 
ization advanced,  trial  by  wager  of  battle 
gave  way  to  trial  under  the  forms  of  law, 
which  undertakes  to  both  protect  and  pun- 
ish. If  we  decline  to  accept  It,  and  seek  to 
redress  our  own  wrongs  from  motives  of  re- 
venge or  retaliation,  we  become  snbject  to 
its  restraining  and  corrective  force.  These 
principles  must  govern  in  the  real  interest  of 
society  at  large,  however  Inconsistent  they 
may  be  with  the  natural  feeling,  which  seeks, 
even  within  bounds,  to  Inflict  indlvidaal  cor- 
poral punishment  for  a  wrong  committed. 
The  last-named  provision  of  onr  Code  has  In 
view  the  preservation  of  the  peace,  and  af- 
fords a  punishment  for  one  who,  by  use  of 
abusive  language,  makes  it  probable  that  the 
peace  will  be  broken.  But  if,  notwithstand- 
ing such  prohibition  of  the  law,  such  words 
are  used,  and  by  such  use  the  passion  ot  a 
man  is  excited  to  a  point  where  he  beats 
another  for  nsing  them,  the  Jury  may  con- 
sider the  character  of  the  words,  the  extent 
of  the  battery,  and  declare  that.  In  conse- 
quence of  such  words,  the  one  who  c<Hnmlts 
the  battery  shall  not  be  punished,  because 
they  were  sufficient  to  Jnstify  the  passion 
which  caused  the  defendant  to  strike.  The 
court  below,  in  our  Judgment,  committed  no 
error  in  refusing  to  admit  in  evidence  the 
publication  alleged  to  have  contained  the  op- 
probrious and  abusive  language,  nor  in  its 
charge  on  this  subject  as  requested,  and  the 
Judgment  must  be  affirmed. 

SIMMONS,  O.  J.,  and  COBB  and  LEWIS, 
JJ.  (concurring).  Being  bound  by  the  deci- 
sion in  the  case  of  Mitchell  v.  State,  41  Ga. 
627,  we  concur  In  the  Judgment,  but,  as  that 
case  is  under  review,  we  think  it  ahonld  be 
overruled.  Neither  the  reasoning  of  Chief 
Justice  Lochrane  in  that  case,  nor  that  of 
Mr.  Justice  LITTLE  In  the  present  case.  Is, 
In  onr  opinion,  saffldent  to  support  the  con- 
clnslons  reached  t^  them.  The  statute  de- 
dares  Utat  "OD  the  trial  of  an  indictment  for 


an  assault,  or  an  assault  and  battery,  the 
defendant  may  give  in  evidence  to  the  Jury 
any  opprobrious  words,  or  abusive  language, 
used  by  the  prosecutor,  or  person  assaulted 
or  beaten;  and  such  words  and  language  may 
or  may  not  amount  to  a  Justification,  accord- 
ing to  the  nature  and  extent  of  the  battery, 
all  of  which  shall  be  determined  by  the  Jury." 
Pen.  Code,  }  103.  The  evident  purpose  of  the 
general  assembly  in  making  this  provision 
was  to  entirely  abrogate  the  common-law 
role,  which  recognized  no  such  defense,  and 
to  give  to  the  Jury  in  such  cases  very  wide 
latitude  In  determining  whether  words  and 
language  of  the  character  described  shosld 
in  the  case  under  consideration  Justify  the 
assault  or  the  beating,  as  the  case  may  be. 
£iach  case  was  to  be  passed  npon  by  the  Jory 
according  to  its  peculiar  facts.  If  the  words 
were  uttered  in  the  presence  of  the  accused, 
the  Jury  were  to  determine  whether  they 
were  of  a  character  calculated  to  provoke  an 
assault,  and,  if  so,  whether  the  beating  which 
followed  was  "in  its  nature  and  extent"  dls- 
proportioned  to  the  insult  given.  If  the  words 
were  not  uttered  hi  the  presence  of  the  accus- 
ed, the  Jury  were  to  determine  whether  the 
assault  made  on  account  of  such  words  was, 
under  all  the  circumstances,  a  suffldmt  Jus- 
tification of  the  beating  administered,  taking 
into  consideration  the  character  of  the  words 
and  language,  the  lapse  of  time  between  their 
utterance  and  the  beating,  the  efforts  made 
by  the  accused  to  ascertain  whether  the 
words  were  really  nttered,  all  the  drcnmstan- 
ces  attending  the  beating,  and  the  "nature 
and  extent"  of  the  same.  If  the  words  or 
language  were  written  or  printed,  and  not 
communicated  to  the  accnsed  by  the  person 
assaulted,  the  Jury  were  to  be  allowed  to  pass 
upon  the  same,  taking  into  consideration  all 
the  drcumstances,  as  in  cases  whoe  words 
not  qwken  in  the  presence  of  the  accused  are 
relied  upon  to  Justify  tiie  assault 

Such  was,  we  believe,  the  intention  of  the 
general  assembly,  and,  in  order  to  Umlt  the 
statute  in  its  application  to  cases  of  spoken 
words  uttered  in  the  presence  of  the  accused, 
it  is  necessary  to  read  into  It  words  which 
are  not  there  found,  and  which,  when  read 
Into  the  statute,  give  It  a  meaning  directly 
antagonistic  to  the  plain  and  manifest  l^ia- 
latlve  intention,  derived  from  the  language  of 
the  statute  as  it  stands.  The  purpose  ol  the 
law  was,  of  course,  not  to  encourage  or  li- 
cense the  crimes  of  assault  or  assault  and 
battery,  but  it  was  to  deter  the  vituperator, 
the  slanderer,  and  the  llbeler,  and  impress 
upon  such  lawless  characters  the  fact  that, 
imder  certain  circumstances,  the  law,  taking 
into  consideration  the  weakness  of  human 
nature,  would  not  hold  the  person  wronged  by 
them  responsible,  when  the  beating  adminis- 
tered was  not  disproportloned  to  the  provoca- 
tion given  in  the  words  or  language,  wbethK 
oral,  written,  m  printed,  and  whether  ssed 
In  the  presence  of  the  accused  or  otherwise. 
The  efCect  of  the  decision  in  the  Mitchell  Otm 
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being  to  prerent  the  application  of  the  stat- 
ute In  cases  where  It  was  clearly  Intended  to 
be  applicable,  we  think  that  decision  should 
be  overruled,  and  the  statute  allowed  to  be- 
come operative. 

(63  S.  C.  57B) 

QAERAUX  ▼.  OITT  COUNCIL  OP  ORBBN- 

VILLB. 

(Sapreme  Court  of  South  Carolina.    Not.  24, 

1898.) 

CoNSTlTUnONAI,  LAW— «Ta  KINO "  Pritatb  Prop- 
■KTT  — Municipal  Ck>BPOBATionB  — CBAnaa  o> 

STHiEBT  GltADS— RieBT  TO  DAMAOU— BntBDT— 
Ck>NCLUSIVENES8. 

1.  Changing  the  grade  «t  a  street  after  it 
had  been  once  established,  and  buildings  erect- 
ed with  reference  thereto,  is  not  "a  taking"  of 
ItropertT,  within  Const,  art  1,  I  23,  providing 
that  "private  property  shall  not  be  taken  •  •  » 
for  public  use  without  just  compensation  being 
first  made  therefor." 

2.  Charter  of  Greenville,  |  30  (19  St.  at 
Large,  p.  106),  providing  that  any  person  dam* 
aged  by  the  closing,  or  "altering''  of  any  street 
shall  be  compensated  by  the  city  council,  re- 
quires that  compensation  be  made  for  any 
''altering"  by  grading  that  effects  a  change  in 
the  structural  formation  of  the  street. 

3.  Charter  of  Greenville,  {  80  (19  St.  at 
Large,  p.  106),  providing  that  any  person  dam- 
aged by  the  closing  or  altering  of  any  street 
shall  be  duly  compensated  by  the  city  council, 
and  providing  that,  if  the  party  damaged  and 
the  council  shall  be  unable  to  agree,  the  dam- 
ages shall  be  assessed  by  commissioners,  and 
saving  to  either  party  an  ap];>eal  therefrom,  cre- 
ates an  exclusive  remedy  for  ascertaining  such 
damages,  and  this  thoagn  the  council  should  re- 
fuse to  appoint  a  commissions,  for  it  may  be 
compelled  to  do  m>. 

Appeal  from  common  pleas  circuit  court  <MC 
Greenville  county;  James  Aldricb,  Judge. 

Action  by  B.  Oananx  against  the  dty  council 
of  Greenville.  There  was  a  Judgment  for  de- 
fendant, and  plaintiff  appeala     Affirmed. 

Haynsworth,  Parker  &  Patterson,  for  ap- 
pellant    B.  A  Morgan,  for  respondent 

JONES,  J.  This  is  an  appeal  from  an  order 
of  nonsuit  in  an  action  by  plalntltT,  the  owner 
of  a  lot  abutting  on  a  street  In  the  city  of 
Greenville,  for  damages  resulting  from  the 
lowering  of  the  grade  of  the  street  by  the  city 
coundL  The  evidence  tended  to  show  that 
plalntlfT,  In  1878,  with  reference  to  the  grade 
of  the  street  then  established,  erected  a  dyrell- 
Ing  house  and  other  improvements  on  said 
premises,  and  that  in  1896-96  the  city  coun- 
cil, against  her  protests,  cut  down  the  grade 
of  the  street  lower  than  in  1878,  thereby  ren- 
dering access  to  her  premises  difficult,  and  de- 
preciating the  market  and  rental  value,  to  her 
damage  estimated  at  from  $1,200  to  $2,000.  It 
appeared  also  by  the  complaint  and  answer 
that  plaintiff  applied  to  the  defendant,  offer- 
ing to  submit  the  question  of  damages  to  com- 
missioners as  provided  In  the  city  charter,  but 
defendant,  denying  Its  liability,  refused  to  ap- 
point a  commissioner. 

Neither  the  order  granting  the  nonsuit  nor 
the  record  before  us  discloses  the  grounds  up- 
on which  the  nonsuit  was  based.    As  the  tes- 


timony was  sufficient  to  carry  the  case  to  tlie 
Jury,  provided  defendant  is  liable  to  an  action 
for  damages  resulting  from  grading  Its  streets 
without  negligence,  we  assume  the  ruling  was 
based  upon  the  proposition  that  defendant  is 
not  liable  to  such  action.  Whether  the  defend- 
ant Is  so  liable  wHl  depend  upon  whether 
there  is  any  constitutional  or  statutory  provi- 
sion making  the  municipality  liable  for  com- 
pensation for  Injury  resulting  from  the  proper 
exercise  of  Its  governmental  powers,  and 
whether,  if  any  remedy  Is  provided  therefor, 
such  remedy  Is  exclusive. 

The  only  provision  of  the  constitution  bear- 
ing upon  this  question  is  in  article  1,  (  28, 
where  it  is  provided:  "Private  property  shall 
not  be  taken  for  private  use  without  the  con- 
sent of  the  owner,  nor  for  public  use  without 
Just  compensation  being  first  made  therefor." 
The  great  weight  of  authoiltleB  is  to  the  effect 
that  a  change  In  the  grade  of  a  street  whldi 
diminishes  the  value  of  adjacent  property  la 
not  a  "taking"  of  property,  within  the  con- 
stitutional provision  above  quoted.  Cooley, 
Const  Llm.  671.  According  to  2  Dill.  Mun. 
Corp.  }  990,  "municipal  corporations,  acting 
under  the  authority  conferred  by  the  legisla- 
ture to  malce  and  repair,  or  to  grade,  level, 
and  Improve,  streets,  if  they  keep  withbi  the 
limits  of  the  street,  and  do  not  trespass  upon 
or  invade  private  property,  and  exercise  rea- 
sonable care  and  skill  in  the  performance  of 
the  work  resolved  upon,  are  not  answerable  to 
the  adjoining  owner,  whose  lands  are  not  ac- 
tually taken,  trespassed  upon,  or  Invaded,  for 
consequential  damages  to  his  premises,  unless 
there  is  a  provision  In  the  charter  of  the  cor- 
poration, or  In  some  statute,  creating  the  lia- 
bility. •  *  *  And  this  is  so  although  the 
grade  of  the  street  has  been  before  established, 
and  the  adjoining  property  owner  had  erect- 
ed buildings  or  made  Improvements  with  ref- 
erence to  such  grade."  The  authorities  in, 
support  of  the  doctrine  stated  are  very  numer- 
ous. We  cite  only  the  case  of  lYansportation 
Co.  V.  Chicago,  99  U.  S.  635.  This  court,  in 
the  very  recent  case  of  Paris  Mountain  Water 
Co.  V.  City  Council  of  GreenvlUe,  53  8.  C.  89, 
30  S.  B.  699,  stated,  arguendo,  that  closing  a 
street  Is  not  the  taking  of  property.  There  la. 
therefore,  no  implied  liability,  under  the  con- 
stitution, resting  upon  a  municipality  to  make 
compensation  for  injury  resulting  from  grad- 
ing Its  streets.  Is  there  any  statute  imposing 
such  liability.'  Appellant  argues  that  section 
30  of  the  charter  of  GreenvlUe  (19  St  at  Large 
p.  106)  provides  for  such  liability.  liespond- 
ent  contends  that  this  section  does  not  em- 
brace liability  for  Injuries  resulting  from  mere- 
ly grading  a  street  Without  setting  out  that 
section  in  full,  or  discussing  again  the  point,  it 
Is  sufficient  to  say  that  in  the  case  of  Paris 
Mountain  Water  Co.  v.  City  Council  of  Green- 
ville, supra,  this  court  held  that  the  provision 
In  said  section,  that  "any  person  damaged  by 
the  dosing  or  from  altering  of  any  such  street 
•  *  *  shall  be  duly  compensated  therefor 
by  the  dty  council,"  Imposes  the  Uabillty  upon 
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the  dty  council  to  make  compensatJon  for  In- 
jury resulting  from  grading  a  street,  as  the 
term  "alter"  Includes  any  substantial  change 
in  the  structural  formation  of  the  street,  such 
as  graumg  of  the  character  mentioned.  It  Is 
settled,  therefore,  that  the  charter  of  the  city 
of  Greenville  makes  the  city  liable  to  make 
compensation  for  injuries  resulting  from  grad- 
ing its  streets  In  the  manner  complained  of. 

But  the  question  still  remains,  does  this  Stat- 
ute  afford  a  remedy,  and  is  such  remedy  ex- 
clusive? Tlie  said  section  30,  supra,  goes  on 
to  provide:  "In  case  the  said  city  council  and 
the  owners  of  land  over  which  the  same  shall 
pass,  or  the  persons  damaged  by  the  closing  or 
altering  as  aforesaid,  cannot  agree  upon  the 
amount  of  compensation  to  be  paid  to  such 
ownen  or  persons,  the  same  shall  be  assessed 
by  these  commissioners  to  be  appointed,  one 
by  the  dty  council,  one  by  the  landowner  or 
person  damaged,  and  the  third  by  the  two 
commissioners  thus  appointed;  and  In  case 
any  landowner  shall  neglect  or  refuse  to  ap- 
Itolnt  a  commissioner  within  five  days  after 
notice  so  to  do,  then  the  chairman  of  the 
board  of  county  commissioners  of  the  county 
of  Greenville  shall  appoint  a  commissioner, 
who,  with  the  one  appointed  by  the  city  coim- 
dl,  shall  select  the  third  commissioner;  pro- 
vided, that  either  party  may  appeal  from  such 
assessment  to  the  court  of  common  pleas  for 
■aid  county,  by  serving  written  notice  of  such 
appeal  upon  the  other  party  within  five  days 
after  such  assessment  shall  have  been  made, 
when  the  issue  of  value  shall  be  submitted  to 
a  Jury."  Here,  then.  Is  a  remedy.  Is  it  ez- 
duslve?    We  think  so. 

In  reference  to  the  remedy  for  compensation 
for  right  of  way  provided  by  statute,  this  court 
has  repeatedly  held  that  such  remedy  is  ex- 
dualve.  Leltzsey  v.  Water-Power  Co.,  47  S. 
0.  484,  25  S.  E.  744,  and  cases  cited  therehi. 
The  fact  that  the  dty  council  refused  to  ai»- 
Itolnt  a  commissioner  does  not  affect  this  ques- 
tion, any  more  than  a  refusal  by  the  derk  of 
the  court  to  discharge  some  duty  imposed  i)p- 
on  him  In  right  of  way  condemnation  proceed- 
ings. The  city  council  could  be  compelled  by 
mandamus  to  perform  the  ministerial  duty  of 
moving  In  the  matter  of  appointing  a  commla- 
Bioner,  just  as  the  chairman  of  the  board  of 
county  conunlssloners  of  Greenville  county, 
who  is  required  to  appoint  a  commissioner  In 
the  event  the  person  damaged  fails  to  ai^ohit 
one  within  the  time  required.  In  this  way 
both  parties  have  the  power  and  means  to  use 
the  remedy  provided  by  the  statute.  Mr.  Dil- 
lon in  2  Mun.  Corp.  {  092,  states  that  where 
the  statute  authorizing  the  opening  and  Im- 
proving of  BtieetB  provides  a  speciflc  remedy, 
or  •  remedy  other  than  an  ordinary  civil  ac- 
tton,  that  remedy  alone  can  be  pursued;  and 
in  the  case  of  Transportation  Co.  v.  Chicago, 
mpra,  the  supreme  court  of  the  United  States, 
speaking  in  reference  to  street  improvements 
by  a  city,  said:  "The  remedy,  therefore,  for  a 
consequential  Injury  resulting  from  the  state's 
action  through  Its  agents,  if  there  be  any,  must 


be  that,  and  that  only,  whldi  the  leglalatBre 
shall  give.  It  does  not  e3:Ist  at  common  law." 
We  therefore  affirm  the  order  of  nonsiiit.  bm 
without  prejudice  to  the  right  of  ^alndff  to 
seek  compensation  In  the  manner  provided  !>; 
charter  of  the  dty  of  Greenville.     Judgmeat 

<ia  N.  c  s> 
DANIELS  et  aL  T.  FOWLBB  eC  aL 
(Supreme  Court  of  North  Carolina.     Nor.  22. 
189&) 

APPBAt.— NaW   TrIAI.— AOCODNTIHS    BT    AdMISH- 
TRATOR— CLAnfS  AOAIKST  DECBDBNT — ^HaXSTBIT- 

ino — ezpsbt  bvidbhob — books  ot   acoouit— 
Fraud. 

1.  A  motion  for  a  new  trial  will  be  granted 
by  the  supreme  court  only  for  newly-diacoTered 
evidence  proper  to  be  heard  by  the  trial  coon, 
and  not  for  alleged  misconduct  of  Jary. 

2.  Where  an  administrator,  who  admits  hav- 
ing received  assets  of  the  estate,  haa  filed  d» 
report  and  rendered  no  account  of  the  tmst 
property  for  nine  years,  the  heira  are  entitled 
to  an  accounting. 

3.  Where,  in  an  action  for  an  acooantinc 
against  an  administrator  who  took  posaeasioi 
of  a  deceased  person's  property  under  an  al- 
leged sale  fnom  one  to  whom  it  had  been  con- 
veyed during  decedent's  last  illneea,  and  who 
credited  tlte  price  on  a  daim  against  decedeit 
the  boolu  showing  the  accounts  between  de- 
cedent and  the  pnrdiaser  have  been  Introdnced. 
testimony  of  an  expert  bookkeeper  coneemini 
the  account  in  controversy  is  admissible. 

4.  Where  an  administrator  took  poaaeanoa  of 
a  decedent's  property,  and  credited  the  price  oa 
an  alleged  daim  of  ^,000,  of  ten  year^  stand- 
ing, the  credit  dde  of  claimant's  hooka  of  ac- 
count, showing  a  credit  of  S600  on  said  claim 
during  the  nine  years,  is  Bdmissible  on  an  i>- 
sae  whether  the  claim  is  fraudulent,  wh«e 
claimant  In  lUs  testimony  adopted  tlie  books  as 
his  evidence. 

B.  On  an  issue  whether  a  daim  ■g«t«»*  de- 
cedent for  a  balance  due  for  an  Interest  in  ■ 
firm  purchased  by  liim  fKMn  claimant  is  fraod- 
nlent,  the  tax  lists  for  the  rear  preceding  and 
the  year  of  the  purchase,  showing  the  »iiwiiint 
at  which  the  firm  property  was  listed  for  taxa- 
tion, ai«  admissible. 

6.  During  grantor's  last  illness  he  made  a 
conveyance  to  his  bookkeQ)er,  who  had  Item  in 
his  employ  25  years,  and  was  insolvent.  It  was 
procured  in  the  bookkeeper's  absence  by  per- 
sons against  whom  frand  in  procuring  it  was 
shown,  and  after  grantor's  death  the  boolikeen- 
er  refused  to  permit  the  guardian  of  Us  chil- 
dren to  examine  grantors  boolu  of  account 
Bdd,  that  the  question  of  the  bookkeepn's  par- 
tidpation  in  the  frand  was  for  the  jury. 

Appeal  from  8Ui>erior  court,  Pamlico  county; 
Norwood,  Judge. 

Bill  by  L.  O.  Daniels  and  othera  against  C. 
H.  Fowler  and  othera  to  set  aalde  a  convey- 
ance, and  for  an  accounting.  There  was  a 
judgment  for  plaintiffs,  and  defendants  ap- 
peal    Affirmed. 

W.  W.  Clark  and  O.  H.  Gulon,  for  4»pd- 
lantiL    Simmons,  Pon  &  Ward,  for  appelleea. 

MONTGOMEBT,  J.  Upon  the  call  of  this 
case  in  this  court  the  counsel  of  the  defend- 
ants made  a  motion,  baaed  on  affldavits,  for  a 
new  trial,  on  the  ground  of  having  diaoovered 
material  evidence  since  the  case  was  docketed 
in  this  court    The  iqiplicaUon  la  founded  on 
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tbe  alleged  miscondnct  of  one  or  more  of  tbe 
Jurorg.  Tbe  instances,  indeed,  are  few  where 
thla  court  has  granted  a  new  trial  for  such 
cause.  In  Davenport  v.  McKee,  98  N.  C.  500, 
4  S.  E.  645,  tlie  court  Bald  on  this  subject, 
"The  only  case  in  which  a  new  trial  will  be 
granted  In  this  court  Is  the  discovery  of  such 
new  evidence  as  was  proper  to  be  heard  by 
the  Jury,  a  judge,  or  a  referee,  in  passing  upon 
and  finding  the  facts,  and  not  for  Irregularltlea 
occurring  on  the  trial,  and  for  which  the 
Judge,  in  his  discretion,  might  set  aside  the 
verdict  or  finding  and  reopen  the  case."  We 
are  not  disposed  to  make  a  departure  from  thla 
rule,  upon  the  facts  disclosed  in  the  affidavits 
before  us. 

Four  causes  of  action  are  stated  in  the  com- 
plaint, although  they  are  not  separately  set 
out  As  a  first  cause  It  is  alleged  that  the 
deed  of  trust  which  was  executed  by  S.  H. 
Fowler  to  J.  O.  Baxter,  one  of  the  defendants, 
was  void  for  the  reason  that  the  grantor  was 
at  the  time  of  its  execution  without  sufficient 
mental  capacity  to  execute  it,  and  also  that 
it  was  procured  through  the  fraud  and  undue 
influence  of  Baxter  and  C.  H.  Fowler,  another 
one  of  the  defendants.  As  s  second  cause  of 
action  It  Is  alleged  that  the  defendant  Baxter, 
C.  H.  Fowler,  and  J.  F.  Cowell,  another  de- 
fendant, fraudulently  combined  to  get  posses- 
sion of  the  property  conveyed  In  the  deed  of 
trust,  and  that  they  did,  after  the  execution  of 
the  deed  of  trust;  fraudulently  convert  the 
property  to  their  own  use.  In  the  third  cause 
of  action  it  Is  alleged  that  the  defendant  Ken- 
nedy fraudulently  aided  the  defendant  C.  H. 
Fowler  to  acquire  a  part  of  the  real  estate  con- 
veyed in  the  deed.  And  the  fourth  cause  of 
action  sets  out  that  the  defendant  O.  H.  Fowler 
qualified  as  administrator  of  S.  H.  Fowler;  that 
he  took  iKwsessIon,  as  such  administrator,  of 
certain  property  of  his  Intestate  not  Included  in 
tbe  deed  of  trust;  and  that  he  made  a  false  and 
fraudulent  report  of  his  administration.  The 
action  was  brought  by  the  plaintiffs,  who  are 
children  and  heirs  at  law  of  S.  H.  Fowler,  and 
Li.  O.  Daniels,  administrator  d.  b.  n.  <tf  S.  H. 
Fowler,  to  have  the  deed  set  aside,  and  an  ac- 
count taken  both  as  to  the  matters  relating  to 
the  trust  deed  and  the  administration  of  the 
Intestate's  estate.  The  plaintiffs  introduced 
evidence  tending  to  show  the  want  of  mental 
capacity  of  S.  H.  Fowler  to  execute  the  deed, 
and  also  to  show  fraud  on  the  part  of  Baxter 
and  0.  H.  I\>wler  in  procuring  the  execution 
of  the  deed.  Mrs.  Wharton,  the  sister  of  the 
grantor,  testified  that  in  the  morning,  before 
his  death  on  the  following  night,  he  was  in  an 
unconscious  condition,  produced  by  a  stroke  of 
paralysis;  that  while  he  was  In  that  condition 
some  gentlemen  came  in  (afterwards  shown  by 
other  witnesses  to  have  been  C.  H.  Fowler 
and  Mayhew,  his  attorney,  and  E.  G.  Wise), 
and  she  was  asked  out  of  the  room,  together 
w!lh  the  others  who  were  there  when  the 
gentlemen  arrived.  Church  Miller,  a  deputy 
clerk  of  Pamlico  superior  court,  met  Fowler, 
Mayhew,  and  Wise  there,  by  appointment  of 


O.  H.  Fowler,  at  the  same  time,  and  took  what 
purports  to  be  the  probate  of  the  deed.  He 
testified  that  S.  H.  Fowler  was  a  very  sick 
man;  that  he  thought  he  did  not  take  notice 
of  anything;  that  S.  H.  Fowler  did  not  sign 
the  paper  himself,  but  that  Mayhew,  the  at- 
torney, took  hold  of  bis  hand  and  helped  him 
to  make  his  mark,  though  ordinarily  be  wrote 
a  very  good  hand;  that  he  did  not  think  he 
understood  the  nature  of  tbe  transaction,  nor 
what  he  was  doing;  that  Mayhew  told  him 
that  it  was  an  assignment  or  a  paper;  and 
that  they  did  not  read  the  paper  to  him.  K. 
G.  Wise  testified  that  Mayhew  called  Miller 
and  himself,  and  asked  them  to  go  into  Fow- 
ler's house  with  him;  that  he  saw  Fowler  sign 
the  paper;  that  It  was  not  read  to  him;  that 
Fowler  said  nothing;  that  Mayhew  put  the 
pen  in  Fowler's  hand,  and  helped  him  make 
his  mark;  that  he  did  not  think  he  was  con- 
scious. It  was  admitted  that  Baxter  bad 
been  in  Fowler's  service  for  25  years,  and  that 
Baxter  was  Insolvent  at  the  time  of  the  execu- 
tion of  the  deed.  It  was  also  admitted  that 
the  stock  of  goods  unbraced  In  the  deed  ol 
trust  was  sold  by  Baxter  at  private  sale  to  tbe 
defendant  C.  H.  Fowler  at  60  cents  on  the 
dollar,  at  Inventory  price,  and  that  the  land 
was  sold  at  auction,  and  bought  by  tbe  de- 
fendant C.  H.  Fowler,  and  that  he  paid  no 
money  at  that  time,  but  that  the  purchase 
money  was  credited  on  C.  H.  Fowler's  debt, 
and  on  the  amount  due  0.  H.  Fowler  for  mon- 
ey advanced  by  him  in  compromising  EL  H. 
Fowler's  debts.  In  the  defendants'  Joint  an- 
swer they  admitted  that,  before  this  action 
was  brought,  the  plaintiffs,  through  thebr 
guardian,  requested  the  defendant  Fowler  to 
permit  him  to  examine  the  allied  account  of 
$9,000  which  defendant  Fowler  claimed  that 
S.  H.  Fowler  owed  him,  and  which  was  claim- 
ed to  be  secured  in  the  deed  of  trust,  and  that 
Fowler  declined  to  permit  the  inspection  of 
the  account.  It  was  further  admitted  In  the 
answer  that  prior  to  the  beginning  of  this  ac- 
tion the  guardian  of  the  plaintiff  twice  re> 
quested  Baxter,  the  assignee,  to  permit  him  to 
inspect  his  inventory  of  tbe  alleged  assigned 
estate,  bis  itemized  account  of  sales  of  the  real 
and  personal  property  conveyed  in  the  deed, 
hla  vouchers  as  such  assignee,  and  tbe  papers 
and  books  belonging  to  tbe  alleged  asdgned 
estate,  and  that  Baxter  refused  all  of  these 
requests.  It  was  further  admitted  in  the  an- 
swer that  on  one  occasion,  when  these  requests 
were  made  and  refused,  the  defendants  Fow- 
ler and  Baxter  were  together  in  the  store  of 
Fowler,  and  that  Baxter  admitted  that  all  of 
his  books,  papers,  accounts,  and  vouchers  were 
then  in  the  store.  It  was  further  admitted 
in  the  answer  that  the  defendant  Baxter,  as- 
signee, look  into  bis  possession  the  property 
mentioned  in  tbe  deed  of  trust,  and  made  sales 
thereof  to  Fowler.  The  defendant  Fowler  ad- 
mits in  bis  answer  that  he  filed  no  account  of 
his  administration  with  the  estate  of  B.  H. 
Fowler  until  after  a  period  of  10  years  from 
hla  qualification. 
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The  plaintiffs  entered  a  nol.  proa,  as  to  the 
»an8e  of  action  against  Kennedy,  and  It  was 
agreed  that  only  the  pleas  in  bar  should  be 
tried.  Upon  the  plaintiffs'  evidence,  the  de- 
fendants, under  the  act  of  1897  (chapter  109), 
moved  to  dismiss  the  causes  of  action  set  out 
In  the  complaint,  except  those  which  referred 
to  the  assignment  alleged  to  have  been  made 
by  a.  H.  Fowler.  The  motion  should  have 
been  allowed  as  to  the  second  cause  of  action, 
for  there  was  no  evidence  introduced  tending 
to  sustain  it.  The  motion  as  to  the  fourth 
cause  of  action  was  properly  disallowed.  The 
plaintiffs  alleged  that  the  defendant  C.  H. 
Fowler  qualified  as  administrator  of  F.  H. 
Fowler;  that  assets  came  into  his  hands,  and 
that  be  made  s  fraudulent  report  of  the  same. 
The  defendant  C.  H.  Fowler  denied  that  his 
report  was  fraAidulent,  but  admitted  that  he 
had  received  assets  belonging  to  the  estate  of 
his  Intestate,  and  that  10  years  elapsed  after 
his  qualification  as  administrator  before  he 
made  a  report  or  filed  any  account.  Tlie  plain- 
tiffs were  therefore  entitled  to  an  account 
Neal  T.  Becknell,  85  N.  G.  299.. 

After  the  motion  to  dismiss  was  overruled, 
evidence  was  given  for  the  plaintiffs  and  for 
the  defendants.  The  plaintiffs  offered  the 
books  of  C.  H.  Fowler,  which  contain  the  ac- 
count of  C.  H.  Fowler  &  Oo.;  S.  H.  Fowler 
having  been  one  of  the  company.  The  object 
of  this  evidence  was  to  show  that  the  amount 
due  by  8.  H.  Fowler  to  C.  H.  Fowler  for  O. 
H.  Fowler's  Interest  In  the  stock  of  goods  of 
0.  H.  Fowler  &  Co.,  which  S.  H.  Fowler  had 
bought,  and  which  was  the  debt  claimed  in  the 
deed,  was  not  as  much  as  $9,000,  set  out  in  the 
deed,  and  that  the  balances  had  been  forced 
In  order  to  make  up  the  sum  mentioned  In 
the  deed.  The  defendants  objected  to  the  tes- 
timony of  the  witness  Strong  (who,  as  an  ex- 
pert In  bookkeeping  and  handwriting,  was  ex- 
amining these  books)  in  reference  to  the  ac- 
count of  C.  H.  Fowler  &  Oo.  The  books  were 
undoubtedly  before  the  court,  and  they  are  de- 
scribed hi  the  case  on  appeal  as  "the  books 
of  0.  H.  Fowler,  containing  the  C.  H.  Fowler 
account";  and  the  objection,  too,  seems  to  be 
pointed,  not  to  the  books,  but  to  the  account 
of  C5.  H.  Fowler  &  Co.,— a  part  of  the  books. 
We  think  it  was  competent  tar  the  purposes 
for  which  It  was  Introduced. 

niere  was  also  an  objection  made  by  the 
defendants  to  the  introduction  of  the  credit 
aide  of  the  account  against  S.  H.  Fowler  on  the 
books  of  0.  H.  Fowler,  to  show  that  the  aggre- 
gate credits  for  10  years  did  not  exceed  $6(X). 
We  think  that  evidence  was  competent  as 
evidence  to  show  that,  under  the  clrcumstan- 
ses  set  out  In  this  case,  the  debt  of  $9,000 
claimed  by  C.  H.  Fowler  against  S.  H.  Fowler 
was  fraudulent.  But  the  testimony  of  0.  H. 
Fowler  himself  relieves  the  case  of  any  trou- 
ble, tf  any  existed,  in  respect  to  the  introduc- 
tion of  testimony  concerning  the  books  of  C. 
H.  Fowler  and  the  account  of  C.  H.  Fowler  & 
Oo.  He  said:  "The  book*  show  what  I  have 
received  from  S.  H.  Fowl?'  lu  his  debt  to  me 


for  my  interest  In  the  co-partnershtp.  In  re- 
sponse to  your  question  [question  put  by  coun- 
sel of  plaintiffs]  as  to  how  much  S.  H.  Fowler 
had  paid  me  on  that  debt,  I  adopt  the  books 
as  my  answer." 

The  purchase  by  8.  H.  Fowler  of  C.  EL  Fow- 
ler's Interest  in  the  goods  was  made  In  1877, 
and  the  purchase  price  was  claimed  to  be  be- 
tween $6,000  and  $7,000.  To  prove  that  that 
could  not  have  been  the  true  value  of  the 
goods,  and  was  a  fraudulent  claim  against  S. 
H.  Fowler,  the  plaintiffs  were  allowed  to  In- 
troduce the  tax  list  of  1876,  which  showed 
that  a  H.  Fowler  &  Co.  listed  only  $1,650  for 
taxaUon,  and  $525  in  1877.  We  think  the 
evidence  was  admissible.  In  Cardwell  v.  Me- 
bane,  68  N.  a  487,  this  court  held  that  "tax 
Hsts  were  not  competent  evidence  to  show  the 
value  of  land,  as  the  assessors  were  not  wit- 
nesses In  the  case,  sworn  and  subject  to  cross- 
examination  In  the  presence  of  the  Jury." 
But  for  the  purposes  for  which  this  evidence 
was  offered  the  decision  In  that  case  has  no 
bearing.  If  the  amount  listed  for  taxation  for 
C.  H.  Fowler  &  Ca  was  all  upon  the  real  es- 
tate of  the  firm,  then  the  tax  list  was  evidence 
that  C.  H.  Fowler  &  Co.  had  no  stock  of  goods 
at  the  time  of  the  sale  of  C.  H.  Fowler's  inter- 
est to  S.  H.  Fowler;  and,  if  the  whole  consist- 
ed of  the  goods,  then  the  Interest  of  0.  H.  Fow- 
ler In  the  same  was  worth  only  a  few  hundreds 
Instead  of  thousands.  The  foregoing  is  based 
upon  the  fact  that  the  taxpayers  themselves, 
and  not  the  assessors  of  real  estate,  value  their 
personal  property  imder  oath.  The  listing  of 
this  property  was  the  valuation  which  these 
partners  put  upon  their  stock  of  goods  at  or 
about  the  time  of  the  sale,  and  Is  competent 
between  them  as  admissions  as  to  value,— not 
conclusive,  but  still  some  evidence  of  T8ln& 

Two  Issues  were  submitted  to  the  Jury:  "(1) 
Did  S.  H.  Fowler  have  sufficient  mental  ca- 
pacity to  execute  the  deed  of  trust  to  J.  C 
Baxter  mentioned  in  the  complaint?  (2)  Was 
the  execution  of  the  said  deed  of  trust  pro- 
cured by  the  fraud  and  nndne  Influence  of  the 
defendant  C.  H.  Fowler  and  J.  C.  BaxterT' 
The  Jury  responded  to  the  first  Issue,  "Yes," 
and  to  the  second,  "Yes."  As  to  defendant 
Baxter,  we  deem  It  probaUy  Jost  to  him  to 
say  that  the  evidence  was  not  conclusive  as  to 
him;  but  there  was  some  evidence^  and  the 
weight  of  It  was  for  the  Jury.  That  he  was 
insolvent  at  the  time  of  the  execution  of  the 
deed,  and  that  he  had  been  In  the  employment 
of  0.  H.  Fowler  for  25  years  as  his  derk, 
alone,  would  be  no  evidence  of  fraud  on  his 
part  In  procuring  the  execution  of  the  deed, 
for  he  was  not  present  when  the  deed  was 
made.  But,  when  taken  In  connection  with 
the  further  fact  that  be  refused  to  permit  the 
guardian  of  the  children  of  the  deceased  in- 
testate and  grantor  to  examine  either  or  all 
of  the  accounts  which  made  up  the  debt  clahn- 
ed  to  be  secured  in  the  deed,  his  books  and  ac- 
counts, and  his  vouchers  connected  with  the 
sale  of  the  trust  property  and  the  disbnise- 
ment  of  the  proceeds,  then  the  matter  became 


Digitized  by 


Google 


N.  O.)       DURHAM  GONSOL.  LAND  ft  IMPROVEMENT  CO.  t.  GUTHRIE. 


601 


BeriooB,  and  they  conBtltuted  evidence  from 
which  the  Jury  might  have  Inferred  that  he 
had  a  hand  in  procuring  the  deed  to  be  exe- 
cuted, though  he  was  not  present  at  the  time 
It  was  done.  In  his  answer,  after  admitting 
his  conduct,  he  undertook  to  justify  it  by  say- 
ing that  "for  a  iong  time  prior  to  said  request 
the  plaintlfl  L.  O.  Daniels  had  been  publicly 
charging  the  defendants  with  improper  con- 
duct with  reference  to  said  assignment,  and 
had  been  threatening  to  institute  suit  against 
defendants,  and  that,  acting  under  advice  of 
counsel,  for  the  express  purpose  of  compelling 
the  said  Daniels  to  Institute  the  said  threaten- 
ed suit,  in  order  that  the  matter  might  lie  set- 
tled by  the  courts,  refused  to  permit  said  in- 
spection." This  was  indeed  a  lame  excuse. 
If  his  accounts  had  Iseen  carefully  and  honest- 
ly kept,  he  should  have  most  willingly  sub- 
mitted them  to  the  inspection  of  an  Intelligent 
man  who  was  interested;  and  such  a  course 
would  probably  have  prevented  a  lawsuit,  In- 
stead of  provoking  one.  It  may  have  been 
that  his  better  Judgment  suggested  that  the 
guardian  should  have  been  permitted  to  ex- 
amine the  books,  but  that  the  imdue  Influence 
of  Fowla  over  him  constrained  him  to  deny 
that  right  to  the  plaintiffs'  guardian. 

The  Judgment  of  the  court  below  is  afllrmed, 
but  the  referee.  In  stating  the  accounts  ordered 
therein,  will  not  take  into  his  consideration 
any  connection  which  the  defendant  Cowell 
was  alleged  to  have  had  with  any  of  the  mat- 
ters set  out  in  the  complaint  The  Jury  hav< 
Ing  found  that  the  deed  of  trust  was  procured 
by  the  fraud  and  undue  influence  of  Baxter, 
as  well  as  of  C.  H.  Fowler,  and  he  having 
admitted  that  he  took  into  his  posssesssicxi  the 
property  conveyed  In  the  deed,  and  sold  the 
same  to  the  defendant  C.  H.  Fowler,  the  con- 
version of  the  pn^^erty  is  thereby  established, 
and  the  plaintiffs  are  entitled  to  the  accounts 
prayed  for  against  both  Baxter  and  0.  H. 
Fowler.  With  the  above  explanation,  the 
Judgment  Is  a£9rmed.    Affirmed. 


(123  N.  C.  U5) 

DURHAM   CONSOL.  LAND  &  IMPBOVB- 
MKNT  CO.  V.  GUTHRIE  et  al. 

<8upreme  Ooart  of  North  Carolina.    Nov.  22, 
1898.) 

JuDOMBHT— Ras  Judicata  —  Vbrdob  axs  Pu» 

CBASBEU 

Plaintiff  abandoned  a  contract  to  buy  land 
after  making  certain  payments,  for  wliich  he 
bronght  suit  He  failed  to  recover,  and  was 
compelled  to  pay  a  Jndgment  for  waste,  which 
defendant  by  a  coontcrclaim  alleeed  he  had 
committed.  After  defendant  regamed  posses- 
sion he  sold  a  part  of  the  land  for  more  than 
plaintiff  contracted  to  pay  for  the  whole.  Hdd, 
that  plaintiff  was  estopped  to  recover  the  dif- 
ference between  the  contract  price  and  the 
price  received  by  defendant. 

Appeal  from  snoerlor  court,  Durham  coun- 
ty;   Robtnscn,  Jnd^s. 

Action  by  the  D'Trham  Consolidated  Land 
A    Improvement    Company    against   W.   A. 


Oufhrie  and  others.    Judgment  for  defend- 
ants, and  plaintiff  appeals.    Affirmed. 

Manning  &  Foushee,  for  appellant  Win- 
ston &  Fuller,  Oraham  &  Graham,  and  Boone 
&  Bryant  for  appellees. 

FURCHBS,  J.  On  and  before  the  1st  of 
October,  1890,  the  plaintlfl  and  the  defend- 
ants were  land  speculators,  buying  and  sell- 
ing land  for  a  profit.  In  and  near  the  town  of 
Durham.  As  such,  the  defendants  had  pur- 
chased, but  not  paid  for,  one  lot  in  the  town 
of  Durham  from  one  Hicks,  one  tract  of  land 
lying  near  the  town  of  Durham  containing 
about  47  acres  from  one  Ferrell,  and  anoth- 
er tract  of  about  26  acres  from  one  Fowler. 
On  the  1st  day  of  October,  1890.  the  plaintiff 
and  the  defendants  made  and  entered  into 
the  following  contract  and  agreement  as  to 
the  above-described  lands:  "Durham,  N.  C, 
Oct  1.  1890.  We  will  let  you  take  the  projh 
erty  at  its  actual  cost  to  us,  and  on  the  same 
terms  we  bought  it  which  are  about  as  fol- 
lows; Cash  payment,  S2,S0O;  $4,275  in  one 
year  from  date  of  purchase;  and  f  1,600  In  18 
months  from  date  of  purchase.  About  $3,- 
000  of  these  time  payments  Is  at  6%  Interest; 
the  balance  at  8%.  Yon  are  to  be  at  all  ex- 
X>ense  of  advertising  and  selling  the  property, 
and  putting  it  in  proper  condition  for  sale  to 
the.  best  advantage,  by  opening  streets,  and 
making  whatever  improvements  are  neces- 
sary to  sell  the  property  in  one  year  from 
date,  and,  after  deducting  the  actual  ex- 
penses only  from  the  proceeds  of  sale,  the  re- 
mainder of  proceeds  is  to  be  equally  divided 
between  us  and  yourselves.  [Signed]  T.  & 
Morgan,  fbr  Guthrie,  Garr  and  Morgan." 
"Accepted:  R.  H.  Wright,  Sea  &  Treas." 
The  plaintiff,  socm  after  the  date  of  this  con- 
tract, of  October  1,  1890,  entered  upon  and 
took  possession  of  these  three  parcels  of  land, 
rented  out  the  town  lot  cut  and  hanled  wood 
from  the  other  tracts,  and  did  other  work 
thereon,  which  the  defendants  allege  greatly 
damaged  the  market  value  thereof.  Not 
long  after  the  date  of  the  contract  of  Octo- 
ber 1,  1890,  the  plaintiff  corporation,  by  its 
president,  J.  S.  Carr,  paid  the  defendants  $2,- 
600,  which  they  say  they  used  in  part  pay- 
ment for  lands  mentioned  in  said  contract 
The  plaintiff  declined  to  pay  anything  more, 
although  payment  was  demanded,  and  aban- 
doned its  contract.  And  the  defendants, 
some  time  in  February  or  March,  1892,  took 
possession  of  said  lands,  the  plaintiff  not  hav- 
ing sold  the  same,  and,  as  defendants  allege, 
not  having  tried  to  sell  them;  and  the  de- 
fendants have  since  sold  a  part  of  said  lands, 
and  still  hold  a  part  of  them  unsold.  The 
plaintiff,  having  abandoned  said  contract,  on 
the  25th  of  Septeml)er,  1893,  commenced  an 
action  against  the  defendants  to  recover  the 
$2,.'S00  and  interest  so  paid  by  tne  plaintiff, 
alleging  m  its  complaint  that  It  was  for  mon- 
ey loaned  to  the  defendants  and  paid  for  their 
ben^t    The  defendants  answered  this  com- 
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plaint,  admitting  the  receipt  of  tbe  $2,500, 
but  denied  that  they  borrovred  the  same,  or 
that  It  was  paid  by  the  plaintiff  for  them  or 
for  their  benefit  set  up  the  contract  of  Octo- 
ber 1,  1890,  and  alleged  that  the  $2,500  was 
paid  on  that  contract.  The  defendants  In 
their  answer  also  claimed  damages  of  the 
plaintiff  for  waste  and  damage  to  said  lands, 
which  they  set  up  by  way  of  counterclaim. 
To  this  answer  the  plaintiff  replied,  admit- 
ting the  contract,  denying  the  counterclaim, 
and  alleging  that  said  contract  was  void  for 
uncertainty  of  description  and  by  reason  of 
the  statute  of  frauds. 

Upon  these  pleadings  the  case  proceeded  to 
trial  at  January  term,  1806,  of  Durham  supe- 
rior court,  when  the  following  issues  were 
submitted  to  the  Jury:  (1)  Are  the  defend- 
ants indebted  to  the  plaintiff?  If  so,  In  what 
amount?  Ans.  No.  (2)  What  Is  the  value 
of  the  timber  and  rents  received  by  tbe 
plaintifl  from  the  land  described?  Ans. 
$330." 

From  the  Judgment  pronounced  thereon  tbe 
plaintiff  appealed  to  this  court,  where  the 
Judgment  below  was  affirmed.  116  N.  0.  381, 
21  S.  B.  952.  The  opinion  of  this  court  was 
certified  down,  and  final  Judgment  entered  In 
the  superior  court  of  Durham  county  at  Oc- 
tober term,  1895.  After  the  Judgment  against 
the  plaintiff  was  affirmed,  the  plaintiff  paid 
the  amount  of  the  defendants'  recovery  uiran 
their  counterclaim,  amounting,  at  tbe  time  it 
was  paid,  principal  and  interest,  to  $341.93. 
On  the  2l8t  of  August,  1895,  the  plaintiff 
commenced  this  action,  based  upon  tbe  said 
contract  of  1890,  which  is  attached  to  the 
complaint  as  Kxhlbit  A  and  made  a  part  of 
the  complaint.  In  this  action  the  plaintiff 
alleges  that  the  defendants,  since  they  took 
possession  of  said  land.  In  1892,  have  sold 
one  tract  thereof  for  $463.68  more  than  they 
were  to  pay  for  the  whole  of  said  land,  un- 
der Exhibit  A,  and  demands  Judgment  for 
this  amount  ($453.68),  and  for  $341.93  recov- 
ered by  the  defendants  In  the  former  action, 
on  defendants'  counterclaim,  and  that  de- 
fendants be  required  to  convey  to  them  that 
part  of  said  land  still  owned  and  unsold  by 
defendants.  To  this  last  action  the  defend- 
ants answer,  and,  among  other  things,  plead 
tbe  record  and  Judgment  In  the  former  ac- 
tion as  an  estoppel  of  record  against  the 
plaintiff's  right  to  recover.  If  It  ever  had  one. 
And  upon  the  trial  the  court  submitted  the 
case  to  the  Jury  upon  this  plea,  instructing 
them  that.  If  they  found  from  the  evidence 
that  the  parties  to  this  action  were  the  same 
as  those  in  tbe  former  action,  terminated  In 
1895,  and  that  It  covered  the  same  matter  In 
dispute  between  the  parties  In  this  action, 
the  plaintiff  was  estopped  thereby  to  prose- 
cute this  action,  and  they  would  answer  the 
issue  submitted  to  them,  "Yes."  The  jury 
answered  the  issue,  "Yes."  Judgment  for 
the  defendants,  and  appeal  by  the  plaintiff. 

It  seems  to  us  that  a  statement  of  the 
facta  in  this  case  Is  an  answer  to  plalntifTs 


right  of  action,  and  shows  that  It  Is  not  cd- 
tltled  to  a  Judgment  In  its  favor.  Aa  flw 
case  comes  to  us.  It  Is  only  necessary  for  oi 
to  consider  the  plea  of  estoppel. — ^res  judica- 
ta. And  we  must  admit  (and  we  do  It  with 
regret)  that  our  opinions  are  not  in  hannoini' 
as  to  what  amounts  to  an  estoppel  of  record, 
—whether  the  precise  question  most  hare 
been  In  Issue  and  decided,  or  whether  It  most 
only  appear  that  it  might  have  been  present- 
ed and  decided.  But  it  is  not  necessary  that 
we  should  enter  into  a  discussion  of  this 
much-discussed  question,  and  we  do  not  do  m. 
aa  we  find  that  according  to  all  our  deci- 
sions, from  Falls  v.  Gamble,  66  N.  C  45a, 
to  Wagon  Co.  v.  Byrd,  119  N.  C.  461,  26  S. 
E.  144,  the  plaintiff  was  estopped  In  thb 
case.  There  is  no  error,  and  the  Judgment 
must  be  affirmed. 

an  N.  c.  ZU) 

WILMINGTON  &  W.  R.  OO.  t.  BURNETT 

et  aL 
(Supreme  Court  of  North  Caralina.     Nor.  22, 

1898.) 

cobpobanons— uobtoaoes — judskbrts  vob  toh 
— Pbioritt. 


1.  Under  Code,  I  1256,  providing  that 
ga^es  of  corporations  shall  not  exempt  prop- 
erty or  earnings  from  any  jndgment  for  tofti 
committed  by  the  corporation,  a  purchaaer  at 
foreclosure  sale  takes  sabject  to  a  Judgmeot 
against  the  corporation  for  a  tort  committed 
after  the  making  of  the  mortgage,  notwitlk- 
standing  the  judgment  was  obtained  subse- 
qnent  to  the  sale. 

2.  The  fact  that  the  property  was  sold  noder 
a  decree  does  not  affect  the  rights  of  the  Jnd(- 
ment  creditor,  where  he  was  not  a  party  to  tbe 
foreclosure  suit. 

Appeal  from  superior  court.  New  Hanover 
county;   Adams,  Judge. 

Action  by  the  Wilmington  ft  Weldon  Rail- 
road Company  against  T.  B.  Burnett  and 
another  to  enjoin  the  sale  under  an  exe^ 
cutlon  of  property  purchased  by  plalntlfl's 
assignor  at  a  foreclosure  sale.  From  a  Judg- 
ment restraining  the  sale,  defendant  Burnett 
appeals.    Reversed. 

B.  8.  Martin,  George  Rountree,  T.  W. 
Strange,  and  Bellamy  &  Bellamy,  for  appe- 
lant.   A.  M.  Waddell,  for  appellee. 

FURCHES,  J.  The  Wilmington,  Newbeme 
&  Norfolk  Railway  Company,  a  corporation 
In  this  state,  on  tbe  12th  day  of  January. 
1891,  executed  a  trust  deed  or  mortgage  to 
the  State  Trust  Company  of  New  York  to  se- 
cure certain  bonds  Issued  by  said  corpora- 
tion. Default  being  made  in  the  payment  of 
said  bonds  as  provided  in  the  mortgage,  suit 
was  commenced  In  the  circuit  court  of  tbe 
United  States  at  Wilmington.  N.  G.,  on  the 
13th  day  of  March,  1887,  tor  a  foreclosarv 
and  sale  of  the  mortgaged  property.  A  re- 
ceive was  appointed,  who  took  possesston 
of  the  same.  A  decree  of  foreclosure  wai 
had,  and  on  the  27th  day  of  July,  1897,  the 
road  (the    mortgaged    property)  was    sold. 
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a.nd  the  assignor  of  the  plaintiff  became  the 
£»urcha8er.  On  the  26th  day  of  November, 
1884,  the  defendant  Burnett  (at  that  time  a 
E>as8enger  on  the  mortgaged  road)  was  In- 
jured by  sold  road,  for  which  he  commenced 
SI  suit  for  damages  against  the  mortgaged 
road  In  the  superior  court  of  New  Hanover 
connty  on  the  9th  day  of  January,  1895. 
This  action  continued  and  pended  In  said 
court  until  September  term,  1897,  when  the 
defendant  Burnett  recovered  Judgment 
against  the  Wilmington,  Newbeme  &  Nor- 
folk Railway  Company,  the  mortgagor.  np> 
on  this  Judgment  the  defendant  Burnett  has 
caused  execution  to  Issue  to  the  sheriff  of 
Mew  Hanover  county,  and  he  Is  seeking  to 
collect  the  same  out  of  the  mortgage  proi>- 
«rty  of  the  Wilmington,  Newbeme  &  Norfolk 
Ballway  Company,  purchased  by  the  plain- 
tiff or  Its  assignor  on  the  15th  day  of  July, 
1897,  under  the  foreclosure  sale  made  under 
a  decree  and  order  of  the  circuit  court  of  the 
United  States.  This  action  Is  brought  to  en- 
join ttie  defendant  Burnett  and  the  sheriff 
of  New  Hanover  county  from  selling  said 
property  under  said  execution.  It  seems  to 
be  conceded  by  counsel  on  both  sides  that 
the  plaintiff's  right  to  the  relief  demanded 
depends  upon  the  construction  the  court  puts 
on  section  1255  of  the  Code.  This  section 
has  been  considered  by  this  court  In  several 
recent  opinions.  But  It  is  contended  by  the 
plaintiff  that  the  precise  question  presented 
in  this  case  has  not  been  decided,  while  It 
is  contended  by  the  defendant  that  it  has 
been  decided  In  favor  of  the  defendant  In 
Pocah<Mitas  Coal  Co.  v.  Henderson  Electric 
Light  &  Power  Co.,  118  N.  C  232,  24  S.  B.  22, 
and  in  Langston  v.  Improvement  Ca,  120 
N.  C  132,  26  S.  B.  644.  (And  we  wish,  here, 
to  ccnrect  an  ern^r  In  this  last  case,  on  page 
134,  120  N.  C,  and  pa«e  645,  26  8.  B.  It 
should  be  section  1255,  and  not  685,  as  it  Is 
printed.)  The  distinction  the  plaintiff  seeks 
to  make  Is  that  the  mortgaged  property  had 
been  sold  before  the  defendant  recovered  bis 
Judgment,  when  it  had  not.  In  the  other 
case.  But,  upon  an  examination  of  these 
cases  (Pocahontas  Coal  Co.  t.  Henderson 
EHectrlc  Light  &  Power  C!o.  and  Langston  v. 
Improvement  Co.,  supra),  It  will  be  seen 
that  In  both  of  them  the  mortgaged  property 
bad  been  sold  under  the  mortgage,  and  In 
both  <tf  them  it  was  held  that  this  made 
no  difference,  as  the  purchaser  took  with 
notice  of  the  plaintlfTs  claim.  So  In  this 
case  the  plaintiff  purchased  with  notice  of 
the  defendant's  claim,  as  It  was  considered 
by  the  master  or  referee  to  whom  the  matter 
was  referred  by  the  court  making  the  de- 
cree of  foredosure  and  order  of  sale,  and  re- 
ported by  him  as  a  claim  against  the  mort- 
gagor corporation.  So  we  fall  to  see  the 
distinction  claimed  by  the  plaintiff  between 
this  case  and  Pocahontas  Coal  Co.  v.  Hen- 
derson Electric  Light  &  Power  Co.  and  Lang- 
ston V.  Improvement  Co.,  on  the  grround  of 
the  sale  of  the  mortgaged  {property.    These 


opinions  are  expressly  put  upon  the  ground 
that  the  mortgages  were  void  as  to  such 
claims,  and  that  the  property  stood,  so  far 
as  such  claims  are  concerned,  Just  as  if  no 
mortgage  had  been  made.  If  this  were  not 
so,  this  statute  would  be  a  false  light  hdd 
out  to  such  claimants  to  Induce  them  to  fur- 
nish material  and  labor,  thinking  they  had 
a  security,  when  In  fact  they  had  none.  A 
party  furnishes  a  corporation  with  $500 
worth  of  coal  to  run  the  concern.  He  knows 
there  is  a  mortgage  on  the  corporate  prop- 
erty, but  he  knows  that  section  1255  says 
that  this  mortgage  is  not  good  against  such 
claims.  The  corporation  refuses  to  pay, 
and  he  is  compelled  to  sue;  and  before  he 
can  get  his  Judgment  the  mortgage  is  fore- 
closed, the  property  sold,  and  he  gets  noth- 
ing. The  legislature  coidd  not  have  Intend- 
ed this,  and  we  so  hold.  The  mortgagee  al- 
ways has  the  power  to  protect  himsdf 
against  such  dalms,  If  he  chooses  to  do  so, 
by  foreclosing  the  mortgage,  or  by  taking 
the  property  Into  possession,  or  by  having  a 
receiver  appointed.  And  where  the  mort- 
gagee Is  getting  a  part  of  the  earnings,  by 
way  of  Interest  or  otherwise,  and  prefers  to 
allow  the  mortgagor  to  remain  in  possession 
and  to  run  the  concern,  he  must  take  the 
risk  of  such  liabilities. 

Another  ground  the  plaintiff  takes  Is  that 
the  mortgaged  property  was  sold  under  a  de- 
cree of  the  circuit  court  of  the  United  States, 
having  Jurisdiction  of  the  matter,  and  the 
power  to  foreclose  the  mortgage  and  to  make 
an  order  of  sale.  This  Is  not  disputed.  But 
the  defendant  was  not  a  party  to  that  suit, 
and  no  rights  that  the  defendant  Burnett 
had  are  affected  by  this  decree  and  order  of 
sale.  Therefore  the  fact  that  the  plaintiff 
claims  under  a  sale  made  under  a  decree  of 
foreclosure  and  order  of  court  does  not  af- 
fect the  rights  of  the  defendant  Burnett 
The  order  was  based  on  the  mortgage,  and 
conveyed  no  more  than  was  conveyed  by  the 
mortgage.  It  conveyed  no  more  than  would 
have  been  conveyed  by  a  foreclosure  of  the 
mortgage  under  a  power  of  sale  contained  In 
the  mortgage. 

We  have  stated  that  the  mortgagee  had 
notice  of  the  plaintiff's  claim,  and  that  the 
purchaser  was  affected  with  this  notice,  as  It 
was  a  part  of  the  record  In  the  proceedings 
under  which  the  purchaser  bought  We 
have  done  this  for  the  purpose  of  showing 
the  great  similarity  between  this  case  and 
the  cases  of  Pocahontas  Coal  Co.  v.  Hender- 
son Electric  Light  &,  Poyret  Go.  and  Lang- 
ston V.  Improvement  Co.,  supra.  But  this 
notice  of  the  defendant's  claim  is  not  involv- 
ed In  the  principle  upon  which  this  case  is 
decided.  The  principle  underlying  this  de- 
cision, and  upon  which  It  is  decided,  is  that 
under  section  1255  of  the  Code  the  mortgage 
conveyed  nothing  as  against  this  claim,  and, 
as  It  conveyed  nothing  as  against  this  claim, 
the  purchaser  got  nothing,  as  against  this 
claim,  by  the  mortgage  sale.     There  were 
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many  authorities  cited  In  the  well-considered 
brief  of  defendant's  counsel,  but,  as  the  prin- 
ciple upon  which  the  case  turns  has  been 
BO  recently  decided  by  our  own  court,  we 
have  not  thought  it  necessary  to  cite  them 
In  fbls  opinion.  The  plalntlfF  has  also  filed 
a  well-considered  brief.  In  which  a  number 
of  cases  ai«  cited  to  sustain  the  conten- 
tion of  the  plaintiff,  which  we  do  not  dis- 
cuss, and  will  only  refer  to  the  case  of  Rail- 
road Co.  T.  Verry,  48  Iowa,  458,  which  was 
considered  by  the  counsel  for  plaintiff  to  be 
more  directly  in  point  than  any  case  cited  for 
plaintiff.  That  case  Is  distinguishable  from 
this.  The  statute  upon  wlilch  it  Is  based 
differs  very  much  from  onr  statute  (section 
1253).  That  statute  makes  the  Judgment 
recovered  on  such  claim  a  lien  on  the  prop- 
erty of  the  corporation,  and  such  judgment 
is  to  have  priority  to  the  debts  secured  is 
the  mortgage.  It  does  not  provide,  as  our 
statute  does,  that  the  mortgage  is  Told  as 
to  such  debts.  But  It  proyldes  that  judg- 
ment, when  recovered,  shall  be  a  lien  on  the 
property  of  the  mortgagor.  This  lien  does 
not  attach  until  there  Is  judgment,  and  then 
on  the  property  of  the  mortgagor.  And  as 
this  is  BO,  and  as  there  is  no  provision 
against  mortgaging  as  to  such  debts,  when 
the  judgment  was  obtained,  the  sale  having 
taken  place,  the  mortgagor  had  no  property 
upon  which  the  lien  could  attach.  To  onr 
mind,  the  distinction  between  the  two  stat- 
utes and  between  that  case  and  this  is  clear. 
From  the  view  we  have .  taken  of  this 
case,  there  Is  error  in  the  judgment  appealed 
from,  In  continuing  the  restraining  order  and 
in  granting  the  Injunction.    Error. 

m  Va.  430) 
NORFOLK  &  W.  RY.  00.  v.  GRAHAM. 
(Supreme  Conrt  of  Appeals  of  Vifginia.    Nov. 
17,  1898.) 

Mastbb   and  Sbrvakt— Nbouobhob— Rdlbs  of 
Mastbr. 

1.  Where  a  railroad  employs  went  under  a 
car  to  replace  a  brake,  knowing  that  no  one  on 
the  attached  engine  or  elsewhere  had  been 
charged  with  any  partlcnlar  duty  to  look  out 
and  warn  him  of  approaching  danger,  his  fail- 
are  to  notify  the  engineer  of  his  going  under 
the  car  is  soch  negligence  as  to  prevent  his  re- 
covery for  injuries  received  by  Uie  starting  of 
the  engine,  which  was  preceded  by  ringing  the 
bell  several  times. 

2.  Failure  of  a  railroad  company  to  enact 
rules  for  simple  duties,  the  danger  attending 
the  dlsdiarge  of  which  is  obvious,  does  not  con- 
stitute negligence,  unless,  from  the  nature  of 
the  work  In  which  the  employte  were  engaged, 
the  master,  in  the  exercise  of  reasonable  care, 
should  hare  foreseen  and  anticipated  the  ne- 
cessity for  snch  rules. 

Slrror  to  hustings  conrt  of  Roanoke. 

Action  by  one  Oraham  against  the  Norfolk 
&  Western  Railway  Company.  There  was  a 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Reversed. 

Watts,  Robertson  &  Robertson,  for  plain- 
tiff in  error.  Moomaw  &  Woods  and  &  O. 
WiUiamst  tor  defendant  ia  error. 


KEITH,  P.  Graham  brought  snit  In  the 
hustings  court  of  the  city  of  Roanoke  to  re- 
cover damages  from  the  Norfolk  A:  Western 
Railway  (^mpany  for  injuries  received  by 
^Im  while  in  Its  service.  After  the  evidence 
had  been  introduced,  the  defendant  company 
demurred.  The  Jury  rendered  a  verdict  in 
favor  of  the  plaintiff  for  $4,300,  upon  which 
the  hustings  court  entered  judgment,  and  the 
case  is  liefore  ns  upon  a  writ  of  error  to  tbat 
Judgment 

We  shall  only  consider  the  third  assignment 
at  error,  which  Involves  an  inquiry  Into  the 
Bufflciency  of  the  evidence  to  sustain  the  ver- 
dict and  the  judgment 

Graham  at  the  time  of  the  Injury  waa  In  the 
employment  of  the  defendant  as  helper  to  the 
overhauler  in  the  yarda  of  tlie  company  at 
Roanoke.  Upon  the  occasion  of  the  Injury 
of  which  he  complains,  Wilson,  the  foreman 
of  the  yard,  directed  Lowry,  who  to  known  as 
a  "hostler,"  to  go  with  the  engine  and  move 
a  car  to  a  place  upon  one  of  the  tracka  within 
the  yard,  at  which  a  number  ot  car  wheels 
which  needed  repairing  had  been  deposited. 
There  were  detailed,  to  aid  him  in  this  task. 
Oraham,  the  plaintiff,  Gilmore,  Robhison,  and 
Vlar.  They  were  directed  to  take  with  them 
a  skid,  which  Is  a  framework  made  of  strong 
and  heavy  timbers,  one  end  of  which  rests 
up<Mi  the  car  which  is  to  be  loaded,  and  the 
other  upon  the  ground,  thus  forming  an  In- 
clined plane,  up  and  along  which  heavy  ar- 
ticles are  drawn.  The  engine  was  attached  to 
the  car,  with  its  front  or  headlight  towards 
It,  and  in  this  manner  It  was  moved  to  the 
place  where  the  wheels  were  to  be  loaded. 
The  skid  having  been  placed  In  position, 
chains  were  attached  to  the  wheels  at  one 
end,  and  to  the  engine  at  the  other.  The 
method  of  loading  was  to  back  the  engine 
(which  had,  of  course,  first  been  detached 
from  the  car),  and  thus  draw  the  wheels  op 
the  Inclined  plane  formed  by  the  skid  to  the 
floor  of  the  car.  It  was  discovered  that  a 
brake  rod  which  projected  atiove  the  end  of 
the  car  next  to  the  wheels  which  were  to  be 
moved  was  in  the  way  of  the  workmen,  and 
Wilson,  the  foreman,  directed  it  to  be  lower- 
ed, wlilch  was  done  by  Graham  and  some  of 
the  other  employes.  The  wheels  were  load- 
ed without  accident,  and  the  men  were  tlien 
directed  by  Wilson  to  take  the  skid  back  to 
the  place  from  which  it  had  been  gotten,  and 
then  move  the  car  laden  with  the  wheels  to  a 
designated  point,  and  further  directed  them 
not  to  leave  the  car  nnttl  the  brake  rod  bad 
been  replaced.  Wilson  then  went  to  another 
part  of  the  yard,  and  Lowry,  with  the  engine, 
accompanied  by  Robinson,  Gilmore,  and  Grar 
ham,  proceeded  to  execute  the  orders  whldi 
they  had  received.  Vlar  took  the  chains 
which  had  been  used  In  loading  the  car,  and 
carried  them  back  to  the  place  where  they 
belonged.  When  Lowry  reached  the  point  up- 
on the  track  where  the  skid  was  to  be  unload- 
ed, he  stopped,  the  skid  was  taken  off,  and 
Graham,  who  understood  Wilson's  seders  ti> 
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be  tbat  he  ihonld  replace  tbe  brake  u  Mon 
mm  the  car  stopped,  went  tinder  the  car  at 
the  end  remote  from  the  engine,  got  down 
upon  tbe  track,  and  with  the  assistance  of 
Koblnson,  who  stood  upon  the  car  and  held 
the  brake  rod  in  an  nprlght  position,  pro- 
ceeded to  fasten  it  in  its  proper  place.  Lowiy 
knew  nothing  of  Orafaam's  dangerooa  position, 
nor  did  Gilmore,  who  had  also  gotten  upon 
the  engine.  Robinson,  who  knew  that  Ora- 
taam  was  upon  the  track,  states  that  he  gave 
no  warning  to  the  engineer,  because  he  took 
it  for  granted  tbat  Orabam  had  gone  under 
tbe  car  with  tbe  knowledge  that  It  was  not 
to  be  moved.  According  to  the  testimony  ot 
Ollmore  and  Lowry,  Ollmore  nmg  the  bell, 
giving  it  as  many  as  five  strokes,  whereupon 
Lowry  put  tbe  engine  In  motion.  Robinson, 
knowing  Graham's  danger,  called  to  Lowry 
to  stop,  which  he  did  as  promptly  as  possible, 
but  not  in  time  to  avoid  inJUctbiK  serious  and 
most  painfnl  injuries  upon  Orabam. 

The  employes  of  tbe  company  seem  to  have 
been  dUllful  men,  and  competent  for  the  prop- 
er discharge  of  the  duties  imposed  upon  them. 
Indeed,  those  duties,  so  far  as  this  record  is 
concerned  with  them,  were  of  tbe  simplest 
nature,  and  tbe  only  port  of  them  which  in- 
volved any  difficult  (the  placing  of  heavy  ^ 
whe^  upon  tbe  car)  had  been  successfully  | 
performed.  Graham  was  a  man  21  years  of 
age,  of  ordinary  intelligence,  and  bad  been  in 
the  emidoyment  of  the  company  for  more  than 
a  year.  There  was  nothing  occult  or  difficult 
In  tbe  duty  which  he  waa  called  upon  to  per- 
form. The  danger  attending  it  was  open  and 
obvious,  and  within  the  range  cl  the  most 
ordhoary  capacity.  He  knew  that  Wilson,  the 
foreman,  who  gave  the  Instruction  as  to  what 
they  were  to  do,  had  gone  to  another  part 
of  the  yard.  Viar  had  gone  oO  with  the 
chains.  Robinson  was  uiwn  the  car,  aiding 
him  In  adjusting  the  brake.  Lowry  and  Gil- 
more  were  upon  the  engine.  All  the  direc- 
tions given  by  Wilson  were  given  in  Graham's 
presence.  He  understood  those  directions  to 
require  him  to  replace  the  brake  as  soon  as 
tbe  car  was  stopped  for  the  purpose  ot  unload- 
ing the  skid.  Lowry,  who  was  in  charge  of 
the  engine,  understood  tbat  tbe  brake  was 
to  be  replaced  whoi  the  car  had  been  taken 
to  Its  point  of  destination.  Both  Ixtvnry  and 
Ollmore  testified  that  the  bell  was  rung  be- 
fore the  engine  was  moved.  Graham  says 
(no  doubt,  truly)  that  be  did  not  bear  it;  and 
Robinson,  that,  if  it  was  mng,  be  failed  to 
observe  It,  as  there  was  a  confusion  of  noises 
and  the  ringing  of  many  bells  around  him. 

We  have  said  that  Orabam  knew  these 
things,  because  a  man  is  presumed  to  Imow 
what  takes  place  in  bis  presence  and  before 
his  eyes,  and  in  tbe  light  of  day.  He  waa  In 
a  position  to  see  all  and  to  hear  all  that  oc- 
corred,  and  when  he  went  under  the  car  he 
must  have  known  that  he  was  going  Into  a 
place  of  danger,  and  that  no  one  had  been 
dtarged  with  any  particular  duty  to  look  ont 
and  warn  him  of  approaching  danger. 


To  go  under  a  ear,  under  ndi  drcnmstan- 
ces,  to  which  an  engine  was  attached,  with- 
out notifying  the  englneman  of  his  purpose, 
was  an  act  of  negligence.  The  facts  in  proof 
establish  tbat  the  peril  he  incurred  In  going 
under  tbe  car  was  such  that  a  man  of  ordi- 
nary Intelligence  must  have  seen  and  nnder- 
stood.  This  indiscretion  on  his  part  was  tbe 
immediate  cause  of  the  injury  which  he  sus- 
tained. The  evidence  fails  to  disclose  neg^- 
gence  upon  the  part  of  tbe  defendant  com- 
pany. As  we  have  said,  the  men  employed 
with  Graham  seem  to  have  been  entirdy  com- 
petent to  discharge  tbe  duties  assigned  them. 
Those  duties  were  simple,  and  the  danger  at- 
tending the  discharge  of  them  was  so  obvi- 
ous, and  so  easily  guarded  against  by  the 
most  ordinary  care  and  precaution  upon  the 
part  of  those  engaged  in  them,  as  not  to  re- 
quire rules  and  regulations  for  tbe  govern- 
ment of  employes  while  so  occupied.  It  Is 
one  of  tbe  duties  of  a  railroad  company  to 
prescribe  proper  rules  for  the  conduct  of  its 
affairs,  but  it  la  ImpossiUe  to  formulate  rules 
with  respect  to  every  shnple  service  its  em- 
ployes may  be  called  uiwn  to  discharge. 

As  was  said  by  Judge  Buchanan  In  Lime 
Oo.  V.  Richardson,  96  Va.  886,  28  S.  B.  834: 
"l^e  work  was  neither  complex  nor  difficult 
It  Is  not  shown  tbat  there  waa  anything  in 
the  nature  of  the  work  which  made  it  neces- 
sary for  the  defendant  to  enact  rules.  Its 
failure  to  do  so  was  not  proof  of  negligence, 
unless  It  appeared  from  tbe  nature  of  the 
w<Hrk  in  which  thie  aervants  were  engaged 
(and  It  does  not)  that  tbe  master,  in  the  exer- 
cise of  reasonable  care,  should  have  foreseen 
and  anticipated  the  necessity  for  such  rules." 

Something  is  necessarily  left  to  the  care 
and  discretion  of  the  employes  themselvea. 

Upon  the  whole  case,  we  are  of  opinion 
that  tbe  Judgment  upon  the  demorrer  should 
have  been  for  tbe  defendant. 

OABDWELL,  J.,  absent 


(98  Va.  4BS) 

WOLFB  et  al.  v.  PRIN6LB  et  aL 

(Supreme  Court  of  Appeals  of  Virginia.    Nov. 
17.  1888.) 

PAarxaBBHiF— FiBM  Assets— Prioritibs  —  Disso- 

LOTIOK— COIITHAOTS. 

1.  P.  bought  his  partner's  interest  in  the  firm, 
assuming  all  indebtedness.  He  afterwards  sold 
an  Interest  to  S.,  and  formed  a  new  firm,  and 
thereaftw  made  an  agreement  of  dissolution 
with  S.,  who  was  to  wind  up  the  firm,  taking 
the  assets  and  assuming  all  the  debts,  after 
paying  which  he  was  to  apply  P.'s  share  of  the 
balance  to  debts  with  which  ne  was  bound  with 
P.  S.  had  no  notice  that  creditors  of  the  old 
firm  claimed  any  Hen  on  the  partnership  aa- 
sets  which  came  into  his  hands.  Bdd,  that  the 
creditors  of  the  first-named  firm  had  no  equi- 
table lien  on  firm  property  in  S.'b  hands,  since 
the  equities  of  firm  creditors  in  firm  assets  in 
preference  to  individual  creditors  can  exist 
only  by  substitution  of  the  rights  of  partners 
inter  se. 
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2.  A  partner  transferred  hU  interest  In  tbe 
firm  to  nia  co-partner,  who  was  to  wind  up  the 
firm  and  pay  its  debts,  and  to  apply  the  for- 
mer's share  In  any  balance  wtiich  might  be  left 
to  pay  any  debt  which  on  settlement  might  be 
(onnd  due  from  the  outgoing  partner  to  the  oth- 
er, and  any  debts  or  obligations  of  said  outgo- 
ing partner  for  which  tne  other  was  bound 
with  him,  or  which  the  latter  might  have  to 
pay  by  reason  of  any  act  of  the  former.  The 
outgoing  partner  had  executed  two  notes  for 
debts  of  a  former  firm,  which  he  assumed.  Be 
indorsed  the  notes  in  the  name  of  the  present 
firm  without  the  consent  of  his  partner.  BtAd, 
that  the  payees  of  the  notes  were  not  entitled 
to  payment  from  the  maker's  partner  under  the 
agreement  of  dissolution. 

Appeal  from  clrcolt  court,  Rodcinghata 
county. 

Bill  by  Frank  Wolfe  &  Oo.  and  others 
against  Frlngle  &  Hill.  Bill  dismissed,  and 
complainants  appeal.    Affirmed. 

Slpe  &  Harris,  for  appellants.  W.  W.  Lig- 
gett, for  appellees. 


BUCHANAN,  J.  Prior  to  October  1,  1891, 
J.  J.  Prlngle  and  S.  R.  Hill  were  engaged  in 
the  bosiness  of  selling  goods  at  Elkton,  Va., 
under  the  firm  name  of  Frlngle  &  Hill. 
About  the  Ist  day  of  that  month  Hill  sold 
his  Interest  In  tbe  concern  to  Prlngle,  who 
undertook  to  pay  the  debts  of  the  concern. 
Among  those  debts  were  the  debts  asserted 
by  the  appellants.  About  the  10th  of  that 
month,  W.  S.  Southall  and  Prlngle  entered 
Into  partnersblp  under  the  style  of  Prlngle 
&  Southall,  for  the  purpose  of  conducting  a 
mercantile  business  at  the  same  place.  This 
partnership  contlnned  until  the  5th  day  of 
January,  1892,  when  it  was  dissolved.  At 
that  time  Frlngle  conveyed  aD  his  interest  In 
the  assets  of  the  concern  of  Prlngle  &  South- 
all  to  Southall,  for  the  following  purposes,  as 
stated  in  the  assignment,  viz.: 

"(1)  To  wind  up  and  settle,  sell  and  dispose 
ot,  as  he  may  deem  best 

"(2)  To  pay  all  the  debts  and  Uabillties  for 
which  said  firm  of  Prlngle  &  Southall  is  legal- 
ly bound.  Including  tbe  costs  and  charges  In- 
cident to  this  settlement  and  tbe  winding  up 
of  said  business. 

**(S)  After  paying  all  the  debts  ot  the  con- 
cern of  Prlngle  &  Southall,  the  residue  shall 
be  equally  divided  between  the  partners,  and 
the  share  of  the  said  Prlngle  shall  then  be  ap- 
plied: (1)  To  pay  any  debt  which  on  such 
settlement  may  be  found  due  from  said  Prln- 
gle to  said  Southall,  and  any  debts  or  obliga- 
tions of  said  Prlngle  for  which  said  Southall 
la  bound  with  him,  or  which  said  Southall 
may  have  to  pay  by  reason  of  any  act  of  sala 
Prlngle.  (2)  The  residue,  if  any,  of  the  funds 
arising  from  the  sale  and  collection  of  said 
assets,  after  paying  the  debts  and  obligations 
above  recited,  shall  be  paid  over  to  said  Prln- 
gle." 

On  the  same  day  Prlngle  mode  a  deed  con- 
Tcylng  certain  other  property  to  Southall,  to 
protect  him  from  any  loss  that  he  might  suf- 
fer as  surety  for  Prlngle,  or  from  Pringle's 


conduct  and  acts  while  a  member  of  ttw  firm 
of  Prlngle  &  SoutbalL 

In  February,  1892,  the  appellants,  who  were 
creditors  of  Prlngle  &  Hill,  filed  their  original 
bill,  and  in  April,  1896,  filed  their  amended 
and  supplemental  bill,  by  which  they  aooglit 
to  compel  payment  of  their  debts  out  of  the 
property  conveyed  to  Southall— First,  upon 
tbe  ground  that  the  firm  of  Pringle  &  South- 
all  had  undertaken  to  pay  the  debts  of  Pringle 
&  Hill;  second,  that  tbe  assets  of  Prlngle  & 
Hill,  when  they  came  to  the  hands  of  Pringle 
&  Southall,  were  In  equity  bound  for  tbe  pay- 
ment of  their  debts,  and  that  under  tbe  deeds 
of  Prlngle  to.  Southall  of  January  S,  I89I2, 
they  were  entitled  to  payment 

It  clearly  appears  from  the  record  that  the 
firm  of  Prlngle  &  Southall  did  not  when  that 
partnership  was  formed  nor  at  any  other 
time,  assume  or  undertake  to  pay  the  debts 
of  Pringle  &  HllL  Neither  does  the  record 
show  that  the  creditors  of  Prinj^e  &  HIU 
have  a  lien  In  equity  upon  the  assets  of  that 
firm  which  came  Into  the  htmds  of  Prlngle 
&  Southall.  The  precise  terms  of  the  contract 
between  Prlngle  &  Hill,  by  which  tbe  former 
acquired  the  Interest  of  the  latter  in  the  firm 
assets,  is  not  shown.  It  does  appear  that 
Pringle  assumed  the  payment  of  the  partner- 
ship debts,  but  there  is  no  proof  nor  sugges- 
tion that  those  debts  were  to  be  paid  out  of 
the  assets  of  the  concern,  or  that  any  lien  was 
reserved  thereon  to  secure  their  payment 

Partnership  creditors.  In  strictness,  have  no 
lien  upon  the  partnersblp  assets  for  tbe  pay- 
ment of  their  debts,  but  must  work  out  tbetr 
preference  over  the  creditors  of  indlvidusl 
members  of  the  partnership  throngb  tbe  cquI- 
ties  of  such  members. 

In  Shackelford's  Adm'r  v.  Shackelford,  32 
Orat  481,  503,  It  was  said  by  Moncore,  P.^  in 
delivering  the  opinion  of  the  court:  "We 
know  that,  ordinarily,  a  partnership  estate 
is  liable  to  tbe  payment  of  tbe  debts  of  tbe 
firm,  In  preference  to  the  Individual  debts  of 
the  partners.  This  is  the  right  of  the  part 
ners  inter  sese.  The  creditors  of  tbe  part- 
nership have  no  such  right  of  priority  over 
tbe  creditors  of  the  partners  individually,  bat 
only  by  substitution  to  the  rli^ts  of  the  part- 
ners inter  sese.  The  partners  may  release 
this  right  and  the  creditors  of  tbe  partner- 
ship cannot  complabi,  for  it  Is  not  their  right, 
except  subject  to  the  disiKwition  and  control 
of  the  partners  themselves,  to  whom  It  be- 
longs. 

"When  one  partner  sells  to  another  tbe  tat- 
mer's  interest  In  the  partnership  estate,  the 
question  whether  tbe  former  has  a  right  aft- 
er tbe  sale,  to  require  the  partnership  estate 
to  be  applied  to  the  payment  of  the  part- 
nership debts  in  bis  exoneration,  depends  upon 
the  true  intent  and  meaning  of  tbe  contract 
of  sale  In  that  respect  It  Is  competent  of 
course,  for  a  vendor  in  such  a  case  to  release 
the  partnership  estate  from  such  a  continuing 
liability.  But  whether  be  did  so  In  fact  or 
not  Is  a  question  which  depends  upon  the  In- 
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tentlon  of  the  parties  In  the  contract  of  sale 
fn  the  particular  case."  See,  also,  2  LlndL 
Partn.  (Swell's  Ed.)  side  page  654  et  seq. 

When  Southall  entered  Into  partnership  with 
Pringle  there  was  nothing  to  give  notice  to 
falm  (Southall)  that  Hill  or  any  one  else  had 
a  lien  or  any  claim  upon  the  goods  or  proit- 
erty  which  Pringle  put  Into  the  concern. 
Southall,  In  his  answer  and  deposition,  not 
only  denies  that  he  knew  that  the  firm  of 
Pringle  &  Hill  was  Indebted  when  he  went 
into  partnership  with  Pringle,  but  avers  that 
he  was  Informed  by  Pringle  that  it  was  not 
There  Is  no  evidence  to  the  contrary,  at  least 
none  sufficient  to  overcome  Southall's  state- 
naent  There  is  nothing  to  show  that  the  pur- 
chase by  Pringle  of  Hill's  Interest  in  the  part- 
nership assets  of  Pringle  &  HiU  was  not  made 
In  good  faith;  neither  Is  there  any  evidence 
that  Southall  did  not  act  bona  fide  when  be 
became  interested  in  those  assets  by  entering 
Into  partnership  with  Pringle. 

Under  the  facts  and  circumstances  disclosed 
by  the  record,  we  do  not  think  that  the  cred- 
itors of  the  firm  of  Pringle  &  Hill  have  a 
Uen  In  equity  upon  the  assets  of  the  firm  of 
Pringle  &  HUl  In  the  hands  of  Southall. 

The  remaining  ground  upon  which  the  ap- 
pellants claim  a  right  to  relief  in  this  case 
Is  based  upon  the  deeds  of  Pringle  to  South- 
all  of  date  January  6,  1882. 

If  they  have  any  such  right.  It  is  under  that 
provision  in  the  deed  of  assignment  which  pro- 
vides that,  after  all  the  debts  of  the  con- 
cern of  Pringle  &  Southall  shall  be  paid  out 
of  the  proceeds  of  the  assets  of  that  firm,  the 
residue  shall  be  divided  equally  between  the 
partners,  and  the  share  of  said  Pringle  shall 
then  be  applied  "to  pay  any  debt  which,  on 
such  settlement,  may  be  found  due  from  said 
Pringle  to  said  Southall,  and  any  debts  or 
obllgationB  of  said  Pringle  for  which  said 
Southall  la  bound  with  him,  or  which  said 
Southall  may  have  to  pay  by  reason  of  any 
act  of  said  Prlnj^e." 

During  the  existence  of  the  partnership  of 
Pringle  &  Sonthall,  Pringle  executed  two  ne- 
gotiable notes  to  the  appellants  Wltz,  Biedler 
&  Co.,  aggregating  the  amount  of  their  debt, 
hi  the  name  of  Pringle  &  Hill,  upon  which  be 
Indorsed  the  name  of  Pringle  &  Southall.  This 
Indorsement  was  made  without  the  knowl- 
edge or  consent  of  Southall.  The  notes  were 
given  for  a  debt  for  which,  as  we  have  seen, 
he  was  not  liable.  Pringle  not  being  author- 
ized, either  as  partner  or  otherwise,  to  make 
such  indorsement,  it  did  not  create  any  lia- 
bility upon  SouthaU.  Neither  does  it  appear 
that  he  was  in  any  way  liable  for  the  debt 
of  appellants  Frank  Wolfe  &  Co.  Neither  of 
those  debts  being  debts  or  obligations  which 
SouthaU  was  liable  for  or  bound  to  pay,  they 
do  not  come  within  the  provisloDS  of  the  deed 
of  assignment 

The  appellants  having  failed  to  make  good 
any  ground  upon  which  the  property  conveyed 
by  Pringle  to  SouthaU,  or  its  proceeds,  or  any 
part  thereof,  could  be  subjected  to  the  pay- 


ment of  their  debts  In  a  proceeding  Uke  this, 
their  biU  was  properly  dismissed. 

OABDWELL  and  RI£L¥,  JJ.,  absent 


(96  Va.  461) 

PBNNTBACKBB  v.  MAUPIN  et  sL 
(Supreme  Court  of  Appeals  of  Virginia.    Nov. 

17,  1888.) 
Bfecifio  Pbrformanoe — Reqdibitbs  roR  Decreb. 

Equity  will  not  decree  specific  perform- 
ance of  an  alleged  parol  contract  to  convey 
land,  where  the  evidence  is  unsatisfactory  as 
to  whether  the  alleged  contract  was  ever  en- 
tered into,  and  where  20  years  have  elapsed 
since  the  contract  is  said  to  have  been  made. 

Appeal  from  circuit  court,  Rockingham  coun- 
ty. 

BBl  in  equity  by  M.  E.  Pennybacker  against 
A.  L.  Maupin  and  others  for  specific  perform- 
ance of  an  alleged  contract  to  convey  land. 
There  was  a  decree  for  defendants,  and  plain- 
titF  appeals.    Affirmed. 

J.  B.  Stephenson,  John  B.  RoUer,  and  Wal- 
ton &  Walton,  for  appellant  Sipe  &  Harris. 
Winfield  Liggett  and  G.  G.  Orattan,  for  ap- 
pellees. 

HARRISON,  J.  In  March,  1895,  the  appel- 
lee A.  L.  Maupin  conveyed,  together  with  oth- 
er lands  owned  by  him,  his  undivided  interest 
in  remainder  in  a  tract  of  land  derived  under 
the  wUl  of  his  grandfather,  to  George  E.  Sipe,. 
trustee,  to  secure  certain  creditors  of  said 
appeUee.  Soon  thereafter,  In  the  same  year, 
appeUant  who  was  the  mother  of  the  appel- 
lee, filed  her  bUl,  alleging  that  she  owned  the 
life  estate  in  the  entire  tract  in  question,  con- 
taining about  200  acres,  and  a  fee-simple  In- 
terest in  the  remainder,  amounting  to  >/i«, 
derived  from  her  father;  and  further  alleging 
that  by  virtue  of  a  parol  contract  entered 
into  with  her  son  A.  L.  Maupin,  the  appeUee, 
In  the  year  1876,  she  had  become  the  owner 
of  his  Interest  in  the  remainder,  amounting 
to  i*/tt  of  the  whole  tract  The  bUl  alleges 
that  the  consideration  for  this  purchase  was 
the  transfer  to  her  son  of  two  bonds  of  D. 
Pennybacker,  for  $500  each,  executed  on  the 
1st  day  of  February,  1852,  amounting  on  the 
1st  day  of  April,  1874,  to  the  sum  of  $2,023. 
and  that  the  bonds  so  assigned  were  used  by 
her  son  In  part  payment  for  a  farm  upon 
which  be  redded.  In  the  county  of  Rocking- 
ham. 

The  biU  further  aUeges  that  the  attempted 
conveyance  by  appellee  of  his  interest  in  the 
land  to  Sipe,  trustee,  for  the  benefit  of  his 
creditors,  was  in  violation  of  the  rights  of 
appellant,  and  the  prayer  is  that  the  undivid- 
ed interest  of  appeUee  in  the  land  may  be 
conveyed  to  appellant  or  that  In  any  event 
she  may  have  a  decree  for  the  amount  of  the 
bonds  assigned  to  appeUee,  with  Interest  "In 
case  the  court  cannot  compel  him  to  convey 
his  Interest  in  the  land." 

The  appeUee  filed  his  demurrer  and  auswef 
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to  the  bin,  admitting  the  transfer  of  the  bonda 
u  charged,  but  aileglDg  that  the  bonds  were 
tranaferred  to  him  aa  a  gift  by  his  mother, 
and  that  there  never  waa  any  money  conaid- 
eratlon  thought  of  or  involved  In  the  tranaac- 
tlon.  Appellee  further  aayg  that,  even  though 
the  court  ahould  determine  that  the  bonda 
were  not  transferred  aa  a  gift,  then  the  only 
cause  of  action  -his  mother  ever  had  against 
him  waa  for  the  value  of  said  bonds  under  an 
Implied  contract,  which  has  long  since  been 
barred  by  the  statute  of  limitations,  the  ben- 
efit of  which  appellee  claims  and  pleads. 

V'poti  the  Issue  thus  presented,  the  drcnit 
court  held  that  the  appellant  had  failed  to 
make  a  case,  upon  the  law  or  evidence,  enti- 
tling her  to  a  specific  execution  of  the  alleged 
contract,  and  that,  if  the  bonds  were  not  a 
gift  or  advancement,  their  value  could  not  be 
recovered,  because  barred  by  the  statute  of 
limitations. 

In  order  that  a  court  of  equity  shall  exer- 
cise Its  power  to  decree  a  specific  execution, 
where  there  has  been  a  part  performance,  the 
contract  Itself  must  be  clear,  certain,  and 
unambiiruouB  in  its  terms,  and  must  either  be 
admitted  by  the  pleadings,  or  proved  with  a 
reasonable  degree  of  certainty,  to  the  satis- 
faction of  the  court  If,  therefore,  upon  all 
the  evidence  given  by  both  parties,  the  court 
is  left  In  doubt  as  to  the  entire  contract,  at 
even  as  to  any  of  Its  material  terms,  it  will 
not  grant  the  remedy,  although  a  partial  pw- 
formance  of  something  has  been  sufficiently 
proved.    Pom.  Spec.  Perf .  }  186. 

Every  application  for  the  specific  perform- 
ance of  a  contract  is  addressed  to  the  sound 
Judicial  discretion  of  the  court,  regulated  by 
established  principles.  The  contract  must  be 
distinctly  proven,  and  its  terms  clearly  ascw- 
talned.  It  must  be  reasonable,  certain,  legal, 
mutual,  based  upon  a  valuable  consideration, 
and  the  party  seeking  performance  must  not 
have  been  backward  in  enforcing  his  rights, 
but  ready,  desirous,  prompt,  and  eager.  Dar- 
ling V.  Cummlng's  Bx'r,  92  Va.  621,  23  S.  E. 
880. 

Oulded  by  these  well-settled  principles,  the 
conclusion  is  easily  reached  that  the  contract 
alleged  In  the  bill  has  not  been  proved  with 
sufficient  clearness  to  Justify  a  court  of  equity 
In  decreeing  its  specific  performance.  There 
is  evidence  tending  strongly,  as  stated  in  the 
decree  appealed  from,  to  show  that  the  trans- 
fer of  the  bonds  In  question  was  a  gift  by  the 
appellant  to  her  son.  There  is  also  evidence 
tending  to  show  that  it  was  a  loan,  and  there 
l>  some  evidence  tending  to  show  that  it  was 
a  purchase,  as  alleged  in  the  bill.  Upon  the 
whole,  the  evidence  is  unsatisfactory,  and 
leaves  the  mind  in  a  state  of  doubt  and  un- 
certainty whether  the  contract  alleged  was 
ever  entered  Into.  Nearly  20  years  elapsed, 
after  the  contract  Is  said  to  have  been  made, 
without  any  step  being  taken  to  enforce  It, 
and  no  sufficient  explanation  for  this  great 
delay  In  asking '  a  specific  performance  la 
either  alleged  or  proven.    Such  backwardness 


and  lack  of  promptness  in  entoning  her  rlgMi 
la  a  very  strong  drcumstance  against  the 
claim  now  asserted  by  appeUant. 

The  alternative  prayer  of  tite  bHI,  tliat  the 
court,  if  It  found  itself  unable  to  decree  qw- 
dfic  performance,  would  decree  the  amonDt 
of  the  bonds,  cannot  be  granted,  tat  the  rea- 
son that  no  contract,  either  dpieas  or  ha- 
plled,  is  established  creating  the  rdattoo  of 
debtor  and  creditor  between  appellant  and 
appellee  In  respect  to  said  bonds,  and  for  the 
further  reaaon  that.  If  snch  a  oontzact  b^ 
been  proven,  the  plea  of  the  statute  of  Umio- 
tlons  which  has  been  Interposed  by  the  appel- 
lee is  a  complete  bar  to  its  tecoYerj. 

For  these  reasons  the  decree  aspealed  treat, 
must  be  affirmed. 

BIBLY  and  OARDWBLL,  JJ..  absent. 


(K  Ta.  m 
RAMSBUBO  T.  KLINB  et  al 

(Supreme  Court  of  Appeals  of  Yirginia.    No?. 
17.  180&) 

JCDOMEKT— EQmTABLB  RbUBV — PbOCBSS  —  PaLSI 

Rktcb!! — BvissKCB — IirrEBBST — Monos's. 

1.  Evidence  tending  to  falsify  and  contradH 
the  return  of  an  officer  showing  that  a  rusi- 
mons  has  been  duly  executed  is  inadmisiribte, 
unless  such  false  return  waa  procured  or  indiw- 
ed  by  plaintiff. 

2.  Adjudeing  interest  on  notes  from  the  dste 
they  were  doe,  instead  of  the  last  day  of  gncc 
ia  not  such  error  as  warrants  setting  aside  tte 
Judgment,  the  amount  being  smalL 

3.  A  motion  to  set  aside  a  judgment  on  t 
note,  rendered  against  two  of  three  perBoas, 
Jointly  and  severally  liable,  because  the  jndc- 
ment  could  not  be  rendered  against  the  tiro, 
unless  the  third  was  joined  in  the  action,  is  ob- 
availlng,  since  it  only  presents  matter  of  de- 
fense to  a  new  Judgment. 

Error  to  circuit  conrt,  Bocklngham  county. 

Action  by  one  Bamsbnrg  against  CL  G.  Kline 
and  others.  There  was  a  Judgment  for  plain- 
tiff,  which  defeudanta  moved  to  set  aside. 
From  an  order  granting  the  motion,  pJaintiff 
brings  error.    Reversed,  and  motion  dismissed. 

Sipe  &  Harris,  for  plaintlfl  in  error.  Jobs 
B.  Roller,  for  defendants  in  error. 

HARBISON,  J.  The  defendants  in  orar 
gave  notice  that  on  the  11th  day  of  Octob». 
1897,  they  would  move  the  circuit  court  of 
Rockingham  county  to  reverse  and  set  aside 
a  Judgment  for  $651,  with  Interest  and  costs. 
In  favor  of  the  plaintiff  in  error,  wlilch  had 
been  rendered  at  the  April  term,  1887,  of  ssid 
court,  upon  the  following  grounds: 

(1)  That  the  writ  In  said  canse  was  never 
served  on  Catherine  M.  Kline,  one  of  the  de- 
fendants in  error. 

(2)  That  the  Judgment  was  for  Interest  od 
$300,  part  thereof  from  September  1,  ISK, 
instead  of  September  4, 1895,  and  on  93S1,  tbe 
remainder  thereof,  from  December  1.  18^ 
instead  of  December  4, 1895. 

(3)  That  the  notes  upon  which  the  Judg- 
ment was  obtained  were  Joint  and  ssTstai, 
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e^cecnted  by  C:  G.  Kline,  J.  S.  Kline,  and 
CatherlDfi  M.  Kline,  and  that  no  separate  ac- 
t:ion  could  be  maintained  thereon  against  the 
defendants  In  error,  leaving  out  the  said  C.  G. 
FCllne. 

Upon  the  bearing  of  this  motion  the  Judg- 
ment of  the  prerloua  April  term  was  set  aside, 
tbe  court  reciting  la  Its  order  each  of  the 
tliree  foregoing  grounds,  set  forth  In  the  no- 
tilce,  as  the  base  of  Its  action. 

£ach  of  the  grounds  upon  which  the  court 
rests  Its  conclusion  Is  assigned  as  error. 

The  flrst  ground  upon  which  the  court  rests 
Its  Judgment  raises  a  question  that  has  been 
'very  recently  determined  by  this  court    In 
tlie  case  of  Preston  v.  Klndrlck,  94  Va.  760, 
2T  S.  E.  588,  the  principle  Is  announced  that, 
unless  the  false  return  was  procured  or  In- 
duced by  the  plaintiff,  or  he  can  In  some  way 
1>e  connected  with  the  deception.  It  is  error 
to  admit  evidence  tending  to  falsify  and  con- 
'tradlct  the  return  of  an  officer  showing  that 
ft  summons  has  been  duly  executed.    It  Is 
not  necessary  to  repeat  here  'the  reasoning  In 
that  case  which  led  to  the  adoption  of  this 
rule,  as  the  better  doctrine.    The  record  shows 
tbat  the  summons  was  duly  served  upon  Cath- 
erine M.  Kline,  and  this  fact  Is  affirmed  by 
tbe  court  on  the  face  of  the  Judgment  sought 
to  be  set  aside.     There  would  be  no  end  to 
litigation,  and  little  security  for  tbe  titles  to 
property,  if  the  final  Judgments  of  courts, 
which    should    Import    Incontrollable     verity 
and  credit,  could  be  thus  lightly  dealt  with.    It 
is  true,  bard  cases  may  arise  under  the  most 
satisfactory  general  rule  that  can  be  adopted; 
but,  all  things  considered,  harm  Is  less  likely 
to  result  from  enforcing  the  rale  laid  ioyrn 
In  Preston  v.  Klndrlck  than  would  occur  If 
Interested  parties  were  permitted  to  contra- 
dict the  duly-executed  official  return  of  an 
oflScer,  and  thus  destroy  the  Judj:ment  which 
was  based  thereon. 

Tbe  case  at  bar  affords  an  Illustration  dt  the 
wisdom  of  the  rule,  where  a  father,  mother, 
and  son,  the  Judgment  debtors,  and  makers 
of  the  notes  sued  on,  come  forward,  without 
any  pretense  of  defense  upon  the  merits,  to 
deny  that  there  was  personal  service  on  the 
mother.  In  the  face  of  the  duly-executed  re- 
turn of  the  sheriff,  the  affirmance  by  the 
court  In  Its  Judgment  that  tbe  summons  was 
duly  executed,  and  the  sworn  testimony  of 
the  sheriff  In  rebuttal  that  It  was  served  in 
person. 

There  Is  no  ground  for  tbe  contention  that 
a  distinction  Is  to  be  drawn  between  the  case 
at  bar  and  that  dted.  Tbe  proceeding  m  each 
Is  a  direct  attack  apon  the  aherUTs  return, 
with  the  sole  object  of  setting  aside  the  Judg- 
ment based  upon  that  return,  and  there  can 
be  no  valid  reason  for  having  one  rule  touch- 
ing the  sanctity  of  an  officer's  return  In  a  chan- 
cery cause  and  another  in  a  common-law  case. 
We  are  further  of  opinion  that  It  was  error 
to  set  the  Judgment  set  aside  because  Interest 
bad  been  adjudged  thereon  from  the  day  the 
notes  sued  on  were  due,  Instead  of  the  last  day 
81  S.B.-89 


of  grace.  This  error  amounted  to  33  cents, 
which  the  plaintiff  offered  to  release  of  rec- 
ord, and  was  refused.  The  amount  involved 
was  too  small  to  be  regarded,  and  tbe  maxim, 
"De  minimis  lex  non  curat,"  should  have  been 
applied. 

We  are  further  of  opinion  that  it  was  error 
to  set  tbe  Judgment  aside  upon  the  ground 
that  tbe  plaintiff  had  no  right  of  action 
against  Catherine  M.  and  J.  S.  Kline  unless 
sued  with  C.  G.  Kline.  Whether  this  be  true 
or  not,  It  furnished  no  Independent  ground  for 
tbe  courf 8  action.  No  evidence  cobld  be  in- 
troduced on  this  subject  until  tbe  Judgment 
had  been  set  aside,  and  hence  tbe  error,  if 
any,  could  not  be  availed  of  as  ground  for 
declaring  the  Judgment  null  and  void,  but 
could  only  be  resorted  to  as  matter  of  defense 
to  a  new  Judgment  after  the  flrst  bad  been 
set  aside. 

For  these  reasons  the  Judgment  complained 
of  must  be  reversed,  and  an  order  entered 
here  dismissing  tbe  motion  of  the  defendant 
in  error  to  set  aside  tbe  Judgment  of  the  April 
term,  1887. 

CAKDWBLXi  and  RDSLY,  33.,  absent 


(96  Va.  442) 

MONGER  V.  ROCKINGHAM  HOME  MUT. 

FIRE  INS.  CO. 

(Supreme  Court  of  Appeals  of  Virginia.    Nov. 

17.  1898.) 

MUTOAI.  PiBB  INSUKANOB— CONBTlTnTIONS— OhIGI- 
KAt    CSRTiriOATBS — PAYMBNT    0» 

AssBsaifBirTs— Waivbb. 
1.  The  oonstitution  of  a  mutual  fire  insnrance 
company  provided  that  one  could  become  a 
member  by  signing  the  conatltution,  or  as  heir 
to  a  deceased  member,  or  by  aequisition  of  the 
property  by  purchase,  in  which  latter  case  the 
insurani^  would  be  canceled,  if  no  notice  was 
given  within  10  days  after  the  purchase.  Cer- 
tificates were  issued  as  evidence  of  member- 
ship, on  which  were  a  description  and  valuation 
of  tne  property,  with  the  name  of  the  insured,, 
the  date  of  the  insurance,  and  the  time  it  was 
to  remain  In  force.  In  case  of  transfers  be- 
cause of  death  or  purchase,  the  words  "Trans- 
ferred to,"  followed  by  the  name  of  the  tran*. 
feree,  were  written  on  the  certificate.  In  the 
case  at  bar,  one  who  had  been  devised  a  life 
estate  in  property  Insured  it  in  her  own  name. 
After  h«r  death  the  property  stood  insured  In 
the  name  of  her  hiuband,  and  assessments 
made  out  against  him  were  paid  by  him. 
Thereafter  he  turned  over  the  control  of  the 
property  to  the  owner  in  fee,  whose  rights  had 
accrued  on  the  death  of  the  life  tenant  but 
who  had  permitted  the  husband  to  control  the 
property  m  the  meantime:  and  a  certificate 
was  issued  to  her,  embracing  ail  the  property 
before  insured,  and  several  other  items,  which 
increased  the  amount  of  the  insurance.  Short- 
ly prior  to  snoh  transfer,  assessments  were 
made  against  said  husband,  who  failed  to  pay 
them  within  60  days,  which  was  a  cause  of  can- 
cellation of  the  insurance,  under  the  constitu- 
tion. Held,  that  the  owner  must  he  regarded 
as  an  original  member  of  the  association,  and 
not  as  a  transferee,  especially  since  the  asso- 
ciation made  two  demands  on  the  husband  for 
the  payment  of  said  assessments  after  the  is- 
suance of  the  certificate  to  the  owner,  and  was 
not  liable  for  the  failure  of  said  husband  to  pay 
such  assessments. 
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2.  The  payment  of  asaessments,  Bome  of 
which  are  receiyed  by  the  company  -without 
condition,  after  knowledge  on  the  part  of  the 
latter  of  a  cause  of  forfeiture  of  the  policy,  is 
evidence  of  a  waiver  of  such  forfeiture  suffi- 
cient to  require  its  submission  to  the  jury. 

Appeal  from  circuit  court,  Bockingbam 
county. 

Action  by  O.  Y.  Monger  against  the  Bock- 
ingbam Home  Mutual  Fire  Insurance  Com- 
pany. There  was  a  judgment  for  defendant, 
and  plaintiff  appeals.    Reversed. 

O.  B.  Roller  and  Martz,  Slpe  &  Harrla,  for 
appellant.   W.  Liggett,  for  appellee. 

KEITH,  P.  The  case  is  before  us  npon  ex- 
ceptions taken  by  0.  V.  Monger  during  the 
progress  of  the  trial  of  an  action  brought  by 
her  In  the  circuit  court  of  Bockingbam  coun- 
ty against  the  Rockingham  Home  Mutual  Fire 
Insurance  Company,  in  which  Judgment  was 
rendered  for  the  defendant 

The  mother  of  Mrs.  Monger,  who  was  Mrs. 
J.  J.  Sbowalter,  was  devisee  for  life,  under 
her  father's  will,  of  certain  real  estate  in  the 
county  of  Rockingham,  with  the  remainder 
to  her  daughter,  Mrs.  C.  V.  Monger.  After 
the  death  of  Mrs.  Showalter  the  petitioner's 
father,  J.  J.  Showalter,  remained  In  the  pos- 
session and  control  of  the  property  of  bis 
daughter;  they  continuing  after  the  daugh- 
ter's marriage  to  reside  together,  and  consti- 
tute one  family.  The  buildings  upon  this 
property  were  during  the  lifetime  of  Mrs. 
Sbowalter  insured  in  the  Rockingham  Home 
Mutual  Fire  Insurance  Company.  According 
to  the  laws  of  that  company,  property  in- 
sured in  it  is  subject  to  revaluation  at  inter- 
vals of  five  years. 

The  charter  of  the  company  provides,  among 
other  things,  tliat  "aU  persons  subscribing  to 
this  charter  of  Incorporation,  and  pledging 
themselves  to  be  governed  by  any  constitu- 
tion, by-laws,  regulations,  or  requirements 
adopted  by  said  company  In  pursuance  there- 
of, their  executors,  administrators,  and  as- 
signs, and  vendees,  continuing  to  be  Insured 
therewith,  shall  thereby  become  members  of 
said  company  during  the  time  they  shall  re- 
main Insured  therein,  or  until  they  shall  with- 
draw from  the  company  in  accordance  with 
its  prescribed  regulations." 

By  section  4,  art  3,  of  the  constitution,  it  is 
provided  that,  "whenever  a  member  of  the 
company  dies,  bis  widow  or  other  legal  rep- 
resentatives shall  be  considered  as  holding 
the  same  relation  to  the  company  as  that  held 
by  the  deceased  member,  unless  proper  notice 
is  given  in  thirty  days  that  she  or  they  wish 
to  withdraw  from  the  company.  Then  the 
property  shall  be  stricken  fitom  the  books, 
provided  there  are  no  charges  against  it" 

By  section  5,  art  8,  of  the  constitution  It 
is  provided  that  "whenever  a  member  of  this 
company  sells,  trades,  or  otherwise  disposes 
of  his  property,  the  party  buying,  trading  for, 
or  otherwise  obtaining  said  property  shall  no- 
tify the  secretary  In  ten  days  thereafter  that 
he  wishes  the  insurance  on  said  property  con- 


tinued in  bis  name;  otherwl^  it  shall  be 
stricken  from  the  books.  In  the  cteantime 
the  company  will  not  be  responsible  for  said 
property  until  it  is  properly  transferred  In  tlie 
new  owner's  name." 

The  constitution  also  provides  that  when- 
ever a  member's  property  is  burned  the  presi- 
dent shall,  as  soon  as  he  is  appraised  of  the 
fact,  call  the  board  of  directors  together,  and, 
upon  proof  of  loss,  levy  a  tax  upon  each  mem- 
ber in  proportion  to  tbe  amount  of  his  prop- 
erty Insured  in  tbe  company,  to  meet  such 
loss;  and  as  soon  as  the  assessment  is  fixed. 
it  Is  the  duty  of  the  secretary  to  notify  mem- 
bers, who  are  then  required  to  pay  promptly 
to  the  treasurer,  who  in  turn  pays  it  over  to 
the  member  sustaining  the  loss.  Upon  Join- 
ing the  company,  every  person  is  required  to 
waive  the  benefit  of  the  homestead,  bankrupt, 
and  all  exemption  laws,  as  to  any  such  anseas- 
ment  upon  his  property. 

By  section  3,  art  6,  it  is  provided  "that  any 
member  falling  to  pay  over  tbe  amount  of  his 
or  her  assessment  in  60  days  after  proper  no- 
tification shall  have  50  pra  cent  added  there- 
to; it  shall  then  be  placed  in  an  officer's  hands 
for  collection,  and,  when  collected,  the  name 
of  the  delinquent  member  shall  be  stricken 
from  the  books;  and,  further,  should  the 
property  of  any  member  burn  whilst  he  cr 
she  Is  delinquent,  neither  lie  nor  she  aliall  re- 
ceive pay  therefor." 

A  person  became  a  member  of  the  company 
by  signing  the  constitution,  and  pledging  him- 
self to  be  governed  by  It,  or  as  heir  of  a  de- 
ceased member,  or  by  acquisition  of  the  prop- 
erty by  purchase,  exchange,  or  otherwise,  and 
giving  proper  notice  as  required  by  sections  4 
and  6  of  article  8,  above  quoted.  In  no  other 
mode  could  membership  be  acquired  In  this 
company. 

As  evidence  of  membership,  a  certificate 
was  issued,  upon  which  a  description  and 
valuation  of  the  property  Insured  appear, 
with  the  name  of  the  Insured,  the  date  of 
insurance,  and  the  time  during  which  it  is 
to  remain  in  force.  In  the  case  of  the  death 
of  a  member,  or  the  sale  or  other  disposition 
of  the  property  Insured,  the  company,  apon 
notice  that  the  heir  or  transferee  wished  to 
continue  Insured,  wrote  upon  the  certificate 
the  words  "Transferred  to,"  naming  the  per- 
son who  was  thereafter  to  be  the  beneficiary 
of  the  Insurance. 

Now  In  this  case  the  property  belonged 
to  Mrs.  Showalter  for  life,  and  was  first  In- 
sured in  her  name.  After  her  death  it  stood 
insured  In  the  name  of  J.  J.  Showalter,  and 
the  assessments  were  made  out  against  and 
paid  by  him;  but  on  the  23d  of  August,  18d4. 
the  control  of  the  property  was  turned  over 
to  Mrs.  C.  y.  Monger,  who  had  the  titie  there- 
to after  the  death  of  her  mother,  under  the 
will  of  her  grandfathw;  and  thereupon  a 
certificate  (No.  381)  was  Issued  to  her.  The 
valuation  of  the  property,  as  stated  therein 
($3,465),  and  a  descriptive  list  of  it  ap^ 
pear  upon  the  certificate.     It  embraces    all 
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property  that  had  been  theretofore  Insured, 
-and  other  Items  whicb  at  the  reyaluatlon 
made  In  July  Increased  the  amount  of  In- 
surance from  $3,100,  as  stated  In  the  certifi- 
cate Issued  to  J.  J.  Showalter,  to  $3,465. 

Prior  to  the  23d  of  Augrust,  1894,  assess- 
ments had  been  made  against  J.  J.  Showalter 
for  two  losses  on  account  of  the  destruction 
of  property  belonging  to  Rodeffer  and  Car- 
penter. The  assessments  amounted  to  $1.56, 
which  sum  was  demanded  of  3.  J.  Showalter 
In  a  notice  dated  October  4,  1894,  and  again 
In  a  notice  dated  March  8,  1895. 

In  May,  1896,  there  was  a  meeting  of  the 
members  of  the  company,  at  which  a  list 
of  dellnqnents  was  read,  and  upon  that  list 
tbe  name  of  Mrs.  C.  Y.  Monger  appears  as 
delinquent  with  respect  to  the  RodeSer  and 
Carpenter  losses;  and  thereupon  G.  Y.  Mong- 
er, her  husband,  who  was  present  at  the 
meeting,  stated  tiiat  be  would  pay  them.  It 
seems,  also,  that  Mrs.  Monger,  while  not 
actually  In  the  meeting,  was  near  at  hand, 
and  was  Informed  that  the  company  held 
her  responsible  for  the  $1.55;  and  It  was 
after  this  that  the  notice  of  the  assessment 
of  June  19,  1896,  was  sent  to  her,  which  em- 
braced $1.65  as  due  on  the  Rodeffer  and 
Carpenter  losses,  and  $1.39  on  the  Wagner 
loss,  aggregating  $2.94  of  past-due  assess- 
ments. 

It  Is  conceded  that  Mrs.  Monger  has  paid 
all  of  the  assessments  against  her  made  since 
the  23d  of  August,  1894. 

In  June,  1897,  her  bam,  valued  at  $1,100,  was 
destroyed  by  fire;  and,  the  company  refusing 
to  pay  the  loss,  this  suit  was  brought  to  re- 
cover $733.33,  being  two-thirds  of  the  ap- 
praised value  of  the  property  destroyed. 

The  company  defended  upon  the  ground 
that  at  the  date  of  the  loss  the  plaintiff  was 
delinquent  In  the  payment  of  the  Rodeffer 
and  Carpenter  assessments,  which,  as  the 
defendant  claimed,  had  been  properly  levied 
against  her. 

The  plaintiff  contended  before  the  Jury  (1) 
that  she  had  paid  all  assessments;  (2)  that 
the  controverted  assessments  were  not  due 
by  her;  (8)  that  the  company  by  Its  conduct 
waived  any  forfeiture  that  had  accrued  by 
reason  of  the  failure  to  pay  the  controverted 
assessments. 

There  was  some  conflict  of  evidence  as  to 
whether  or  not  the  $1.55  In  controversy  had 
been  paid  to  the  company,  but  the  verdict 
of  the  Jury  must  be  considered  as  having  de- 
cided that  question  of  fact  In  favor  of  the 
defendant  It  therefore  remains  for  us  to 
Inquire:  First,  whether  Mrs.  Monger  was 
ever  liable  for  that  assessment;  secondly, 
whether,  if  liable,  the  company  had  waived 
Its  right  to  enforce  a  forfeiture  on  account 
of  It 

The  liability  of  Mrs.  Monger  for  assess- 
ments was  purely  personal.  The  assess- 
ments constituted  no  charge  or  Hen  upon  the 
property  Insured.  It  Is  claimed,  however, 
on  behalf  of  the  company,  that  she  Is  lia- 


ble by  virtue  ot  her  succession  to  the  bene- 
fit of  the  policy  taken  In  the  name  of  J.  J. 
Showalter,  her  father.  She  does  not  claim 
as  heir  at  law  of  J.  J.  Showalter,  nor  as  the 
purchaser  from  him,  nor  as  having  derived 
any  right,  title,  or  interest  in  the  property 
Insured  by  or  through  him.  She  does  not 
stand  upon  the  certificate  originally  Issued 
to  him,  and  by  the  company,  after  due  notice, 
in  accordance  with  Its  charter  and  consti- 
tution, transferred  to  bis  successor;  but  she 
appears  before  the  court  standing  upon  her 
rights  as  shown  by  a  certificate  of  member- 
ship Issued  to  her,  not  as  transferee,  bat  as 
an  original  member  of  the  association.  It  Is 
true  that  upon  what  Is  known  as  the  "Prop-  ■ 
erty  Book"  of  the  company,  In  which  the 
names  of  the  members  of  the  association  and 
a  list  of  their  property  appear,  It  Is  stated 
that  on  August  23,  1894,  the  Insurance  there- 
tofore standing  In  the  name  of  J.  J.  Showal- 
ter had  been  transferred  to  Mrs.  C.  V. 
Monger;  but  the  evidence  of  her  membership 
Is  to  be  found  in  the  certificate  Issued  to  her 
on  that  date.  The  fact  that  the  company 
on  October  4,  1894,  and  on  March  8,  1895, 
demanded  payment  of  the  Rodeffer  and  Car- 
penter losses  of  John  J.  Showalter  Is  strong- 
ly persuasive  that  It  at  that  time  regarded 
Mrs.  Monger  as  an  original  member,  and  not 
as  successor  to  the  rights  of  J.  J.  Showalter 
under  the  certificate  Issued  to  him,  and  as 
liable  for  assessments  made  against  him. 

We  are  of  opinion  that  Mrs.  Monger  was 
not  liable  to  the  company  for  the  Rodeffer 
and  Carpenter  assessments. 

This  conclusion  is  decisive  of  the  case,  bnt 
we  are  also  of  opinion  that  there  Is  evidence 
tending,  and  strongly  tending,  to  show  a 
waiver  upon  the  part  of  the  comt>any  of  Its 
right  to  the  forfeiture  on  account  of  the  de^ 
llnquency  of  Mrs.  Monger  in  the  payment  of 
the  Rodeffer  and  Carpenter  assessments,  as- 
suming that  she  was  liable  for  them.  Those 
losses  occurred  prior  to  the  23d  of  Augnst, 
1894.  On  that  date  a  certificate  was  Issued 
in  her  name  recognizing  her  as  a  member  of 
the  defendant  company,  and  Insuring  her  prop- 
erty. At  Intervals  from  that  time  until  the 
destruction  of  her  property,  assessments  were 
made  against  her  as  losses  occurred,  which 
she  paid  and  the  company  received.  These 
facts  are  evidence  tending  to  show  a  waiver 
of  the  forfeiture  relied  upon,  which  should 
have  been  submitted  to  the  jury  under  prop- 
er Instructions. 

The  case  of  Rice  v.  Aid  Soc.  (Mass.)  15  N. 
B.  624,  is  In  point  Rice  had  Insurance  upon 
his  life.  He  was  in  default  as  to  the  pay- 
ment of  an  assessment  The  company  had  a 
right  to  declare  a  forfeiture,  but  subsequently 
received  the  assessment,  with  the  condition 
stamped  on  the  certificate,  "Received  on  con- 
dition that  member  is  in  good  health."  Noth- 
ing was  said  by  Rice  as  to  his  health,  nor 
any  inquiries  made  by  the- company  as  to  it, 
at  that  time;  and  afterwards  the  company 
levied  and  received  unconditionally  six  assess- 
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mentg,  when  Bice  died.  It  appeared  tbat,  at 
the  date  of  the  receipt  of  the  first  premium 
with  respect  to  which  he  was  in  default,  Hlce 
was  not  in  good  health;  and  It  was  contend- 
ed by  the  company  "that  the  condition  of 
the  former  acceptance  reaches  forward,  and 
applies  also  to  the  later  payments,  and  that 
It  l8  not  bound  by  later  assessments  which 
it  made,  and  later  payments  which  it  received, 
in  Ignorance  that  the  assured  was  in  ill  health 
at  the  time  of  the  former  payment"  But 
said  the  court:  "The  company  cannot  be  al- 
lowed in  this  way  to  imply  a  condition  in 
favor  of  a  forfeiture.  It  bad  kaowledge  on 
the  former  occasion  the  payment  had  been 
made  too  late,  and  that  the  money  liad  been 
accepted  with  a  condition  annexed.  If,  before 
levying  a  new  assessment,  the  compaliy  wish- 
ed to  know  the  particulars  as  to  Mr.  Bice's 
health,  and  thus  to  determine  whether  that 
payment  was  valid  or  not,  it  was  incumbent 
on  it  to  make  inquiry.  Instead  of  doing  so; 
instead  of  notifying  him  tbat  it  wished  for 
some  positive  evidence  or  statement  upon  the 
subject;  instead  of  imposing  a  further  con- 
dition, relating  back  to  the  time  of  the  for^ 
mer  payment,— the  company  made  an  uncon- 
ditional call  upon  him  for  the  payment  of 
the  new  assessment.  •  •  •  Suppose  tlie 
payment  of  the  former  assessment  had  never 
been  made  at  aU,  and  the  company,  without 
insisting  upon  the  nonpayment  as  a  ground 
of  forfeiture,  had  levied  new  assessments  up- 
on the  assured,  which  were  all  duly  paid  and 
accepted  without  condition;  could  it  be  con- 
tended that  there  was  no  waiver?  An  un- 
conditional acceptance  of  an  assessment 
walvep  all  former  known  grounds  of  forfei- 
ture." 

In  the  case  of  Bowswell  t.  Aid  Union,  13 
Fed.  840,  the  assured  had  neglected  to  pay 
the  sum  required  to  be  paid  within  30  days 
after  the  presentation  of  bis  application,  which 
was  dated  April  10,  1880;  but  the  benefit 
certificate  was  delivered  to  the  assured  on  the 
12th  of  May,  1880,— more  than  30  days  hav- 
ing passed,— and  it  appears  that  it  was  issued 
with  full  luiowledge  of  the  default  The  cer- 
tificate recites  that  the  party  to  whom  it  was 
issued  "is  a  beneficiary  member  of  Pioneer 
Union,  No.  46,  £).  A.  U.,  in  good  standing"; 
and  subsequenUy  be  was  recognized  as  a 
member,  by  two  assessments  being  levied  up- 
on him.  Says  the  court:  "These  acts  waived 
the  default  Having  formally  and  deliberately 
declared  the  assured  to  I)e  a  member  in  good 
standing,  and  having  twice  demanded  his 
money  as  such  member.  It  is  too  late  after 
his  death  to  assert  the  contrary.  Carried  to  its 
logical  conclusion,,  the  doctrine  contended  for 
would  enable  the  defendant  to  nullify  a  certifi- 
tate  after  it  had  tot  years  recognized  the  hold- 
er as  a  member,  and  assessed  him  as  such.  It 
ti  unreasonable  to  argue  that  the  assured  could 
be  a  member  for  the  purpose  of  making  con- 
tributions to  others,  but  not  a  member  when 
advantage  to  him  or  his  beneficiary  accrued, 
—A  member  not  to  receive,  t}ut  only  to  give." 


Now  in  this  case  It  may  be  contended  that 
there  was,  as  to  Mrs.  Monger,  no  uncondi- 
tional acceptance,  because  the  $1.56  ia  de- 
manded as  late  as  the  22d  of  May,  18B7,  on 
what  is  known  as  the  "Heatwole  Loaa,"  and 
notification  was  given  that  failure  to  pa; 
would  be  attended  by  forfeiture;  bnt  after 
she  became  a  member  there  Is  evidence  tbat 
she  made  payments  as  to  which  no  conditions 
were  attached,— as,  for  Instance,  ttie  Boyer 
loss.  She  was  notified  of  tills  loss,  and  that 
it  had  not  been  paid.  Upon  the  notice  there 
Is  not  one  word  with  respect  to  tbe  Bodeffer 
and  Carpenter  losses.  That  this  is  evidence 
tending  to  show  waiver  of  forfeiture  Is  idaln. 
and  the  right  to  forfeiture  once  waived  was. 
of  course,  extinguished,  and  conid  not  be  re- 
vived. 

The  Judgment  of  the  circuit  court  most  be 
reversed,  and  a  new  trial  awarded,  to  be  pro- 
ceeded with  in  accordance  with  the  principles 
herein  enunciated. 

OABDWELXi  and  BIKLY,  JJ.,  absent. 


(MVa.    fill 

BBATY  T.  DOWNING  et  aL 

(Supreme  Court  of  Appeals  of  Virginia.    Nov. 
17,  1888.) 

ADMINIBTBJlTOBS— AOTIONS  BT  DsVISSn — JOISDSI 
OF  ADHIiriSTRATOB  AND  DlBTOa — 

Settliko  Accodntb. 

1.  A  sole  legatee  and  devisee  cannot  Join  u 
defendants  the  administrator  and  an  alleged 
debtor  of  the  estate,  on  the  ground  of  oollnsioo 
twtween  them,  in  a  suit  to  compel  a  discovecr 
of  assets  claimed  to  tie  held  by  the  debtiv  in 
the  shape  of  insurance  on  decedent's  life,  wha« 
the  bill  does  not  allege  that  the  adminlstiatar 
knew  that  the  debtor  had  the  policy,  or  that 
complainant  had  ever  mentioned  it  to  him  or 
asked  him  to  ascertain  under  what  dream- 
Btances  the  debtor  held  it,  or  that,  having 
knowledge  of  it,  he  refused  to  inquire  into  the 
matter,  or  to  sue  to  recover  it  or  aoch  {wzt  of 
it  as  the  estate  might  be  entitled  to. 

2.  Where  a  suit  to  settie  an  administrator*! 
account  is  pending,  and  a  bill  in  the  same  conrt 
by  the  sole  devisee  to  compel  a  third  iwrson 
to  discover  assets  in  the  shape  of  insurance  on 
the  decedent's  life,  and  to  compel  the  admin- 
istrator to  account  for  his  failure  to  assort 
the  rights  of  the  estate  to  such  insurance,  was 
properly  dismissed  as  to  the  third  person,  it  was 
proper  to  also  dismiss  the  suit  as  to  the  admin- 
istrator, since  the  liability  of  the  administrator 
for  negligence  in  not  attending  to  the  rights  of 
the  estate  in  such  insurance  could  be  fmly  ad- 
judged, under  the  same  rules,  in  the  pending 
suit 

Appeal  from  dicult  court,  Warren  connty. 

Bill  in  equity  by  Kate  B.  Beaty  against 
Henry  H.  Downing  and  another  to  compd 
discovery  and  an  accounting  from  an  ao 
ministrator  as  to  why  he  had  not  collected 
certain  assets  of  the  estate.  From  a  decree 
dismissing  the  bill,  complainant  appeals.  Af- 
firmed. 

J.  A.  D.  Bichards,  L.  A.  Bailey,  and  J.  M. 
Johnson,  for  appellant  John  J.  Williams,  for 
appellee  Downing. 
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BUCHANAN,  J.  This  suit  was  brought  by 
the  appellant  against  Charles  H.  Tohe,  ad- 
ministrator of  the  estate  of  Charles  F.  Beaty, 
deceased,  with  the  will  annexed,  and  Henry 
H.  Downing,  alleged  to  be  a  debtor  of  that 
estate. 

The  complainant  hi  her  bill  charges  that 
she  Is  the  widow  and  sole  legatee  and  dev- 
isee of  Charles  F.  Beaty,  who  died  on  De- 
cember 9,  1891;  that  Charles  H.  Yohe  quali- 
fied as  administrator  with  the  will  annexed, 
and  gave  bond  as  such  In  the  penalty  of  (10,- 
000,  with  Lewis  C.  Barley  as  his  surety;  that 
the  testator  at  the  time  of  his  death  resided 
in  Warren  county,  where  his  property  Inter- 
ests were  situated;  that  Yohe,  who  was  a 
resident  of  Alexandria,  and  then  barely  21 
years  of  age,  was,  for  some  purxwse,  brought 
from  that  city  to  the  county  of  Warren  to 
qualify  as  administrator;  that  Barley,  who 
was  also  a  citizen  of  Alexandria,  and  had 
been  prior  thereto  a  ward  of  Downlng's,  be- 
came his  surety.  She  alleges,  further,  that 
she  was  Informed,  and  so  charges,  that  at  the 
time  of  Beaty's  death  Downing  had  a  con- 
tract or  policy  of  Insurance  on  his  life,  but 
for  what  consideration,  or  what  insurable  In- 
terest Downing  liad  In  his  life,  she  had  never 
been  Informed  or  advised;  that  It  seems 
strange  that  no  report  had  ever  been  made  of 
tliat  insurance  when  collected  by  Downing, 
considering  the  relationship  of  the  parties,  as 
before  mentioned;  that  Yohe,  as  such  ad- 
ministrator, should  have  ascertained  why 
Downing  had  the  Insurance,  what  considera- 
tion existed  thereof,  and  what  Insurable  in- 
terest Downing  had  in  the  life  of  Beaty,  all 
of  which  he  (Yohe)  had  refused  or  neglected 
to  do,  and  that  she  is  therefore  compelled  to 
flle  the  bill  to  discover  from  Downing  what 
Insurance  he  had  on  Beaty's  life,  what  In- 
surable Interest  he  had,  how  much  he  had  col- 
lected, and  from  what  company.  She  farther 
charged  that.  If  Downing  had  any  Indebted- 
ness against  Beaty  at  the  time  of  his  death, 
it  was  not  as  much  as  the  amount  of  insur- 
ance which  he  bad  collected,  and  that  the  resi- 
due should  become  and  Is  a  part  of  the  assets 
of  Beaty's  estate;  that  It  was  the  duty  of 
Yohe,  as  administrator,  to  have  compelled 
Downing  to  have  made  such  discovery,  and 
had  a  settlement  with  him,  but  that  his  re- 
lations to  Beaty  and  Downing  (or  Barley  and 
Downing)  were  such  that  he  has  not  made, 
nor  attempted  to  malte,  the  discovery  and  set- 
tlement, and  that  she  believes  and  charges 
tbat  Yohe  will  never  take  any  action  or  pro- 
ceedings, at  law  or  otherwise,  to  compel  such 
settlement;  that  she  is  the  owner,  under  the 
will  of  Beaty,  of  all  his  property,  and  that  it 
Is  her  duty  and  to  her  Interest  to  Invoice  the 
aid  of  the  court,  in  order  that  she  may  liave 
her  rights  ascertained,  and  get  the  benefit 
of  the  property  devised  and  bequeathed  to 
her.  She  prays  that  Yohe,  administrator,  and 
Downing,  be  made  parties  defendant  to  the 
bill;  tbat  Downing  be  required  to  answer  the 
aHegatlons  of  the  bill  as  to  the  contract  or 


policy  of  Insurance;  that  Yohe  be  required 
to  disclose  any  knowledge  tbat  he  may  have 
of  the  Insurance,  whether  he  ever  signed  any 
receipts  or  vouchers  for  the  same,  and  why 
he  has  not  asserted  his  rights  as  administra- 
tor to  the  insurance;  that  the  amount  of  such 
insurance  be  paid  Into  court,  and  held  sub- 
ject to  Its  further  orders;  and  for  general 
relief. 

Downing  demurred  to  the  bill,  and  both 
he  and  Yohe,  administrator,  answered  It  Up- 
on a  hearing  the  court  dismissed  the  blU,  and 
from  that  decree  this  appeal  was  taken. 

The  first  question  to  be  considered  Is  the 
demurrer  of  Downing  to  the  blU,  which  Is 
based  upon  the  ground  that  there  Is  no  privity 
between  him  and  the  appellant,  and  that  no 
such  allegations  are  made  In  the  bill  as  would 
authorize  her  to  join  him  (Downing)  as  de- 
fendant with  Yohe,  the  administrator  of  her 
testator's  estate. 

It  is  well  settled  that  a  legatee  or  creditor 
of  a  decedent's  estate  cannot  maintain  a 
suit  against  the  personal  representative  of 
the  decedent  and  another  who  is  a  debtor  to 
the  estate,  except  under  special  circumstan- 
ces. What  constitute  such  special  circum- 
stances as  will  Justify  such  a  Joinder  have 
never  been  limited  by  any  precise  and  rigid 
rule.     Hagan  '  v.   Walker,   14  How.   29,   34. 

The  circumstances  usually  relied  on,  and 
which  Iiave  been  held  sufllclent  to  authorize 
such  Joinder,  are  the  insolvency  of  the  per- 
sonal representative;  collusion  between  him 
and  the  debtor;  the  fact  that  the  debtor  was 
a  partner  of  the  decedent,  or  a  trustee  hold- 
ing property  for,  or  an  agent  of,  the  dece- 
dent Mltford  &  T.  H.  &  Prac.  p.  251; 
Story,  Bq.  PI.  I  614;  Long  v.  Majestre,  1 
Johns.  Ch.  805;  Hagan  v.  Walker,  supra. 
See,  also,  WUson  v.  WUson,  93  Va.  646,  26  S. 
E.  696,  as  such  Joinder. 

The  bill  does  not  charge  any  of  those 
tfilngs,  nor  does  It  charge  such  other  special' 
circumstances  as  would  take  the  case  out 
of  the  general  rule.  There  is  no  allegation  in 
the  bill  that  the  administrator  knew  that 
Downing  had  the  Insurance  policy,  or  that 
the  complainant  had  ever  mentioned  it  to  him, 
or  asked  him  to  ascertain  under  what  cir- 
cumstances Downing  held  It  or  that  having 
knowledge  of  it  he  refused  to  inquire  into 
the  matter,  or  to  sue  to  recover  it  or  such 
part  of  it  as  his  testator's  estate  might  be 
entitled  to,  even  If  such  allegations  would 
have  been  sufficient  The  statements  of  the 
bill,  If  true,— and  upon  demurrer  they  must 
be  taken  as  true,  so  fai^  as  they  are  well 
pleaded,— show  that  the  administrator  was 
grossly  negligent  In  the  performance  of  his 
duties,  and  were  sufficient  to  authorize  the 
court  to  require  a  settlement  of  bis  accounts, 
and  to  charge  blm  with  all  debts  lost  by  his 
failure  to  perform  his  duty,  and  for  any 
devastavit  committed  by  him.  If  Downing 
held  a  policy  of  Insurance  upon  the  life  of 
the  testator  at  the  time  of  bis  death,  and  col- 
lected and  retained  more  on  account  of  It 
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than  be  was  entitled  to  nnder  tbe  law,  the 
administrator  ought  to  have  required  him  to 
account  for  the  excess,  and,  If  any  loss  has 
resulted  to  the  estate  for  his  failure  to  do 
BO,  the  administrator  should  be  charged  with 
such  loss  In  his  administration  account. 

The  bill  not  showing  such  special  circum- 
stances as  would  take  the  case  out  of  the 
general  rule,  the  demurrer  was  properly  sus- 
tained, and  the  bill  dismissed  as  to  Down- 
ing. 

Upon  the  bill  and  the  answer  of  the  ad- 
ministrator, the  court  ought,  and  doubtless 
would,  have  ordered  an  account  of  the  ad- 
ministrator's actings  and  doings,  but  for  tbe 
fact,  as  recited  In  the  decree  appealed  from, 
that  the  complainant  bad  brought  a  suit 
against  the  administrator  for  the  purpose  of 
settling  his  accounts  In  the  same  court,  and 
to  tbe  same  rules,  as  this  suit  was  brought 
There  was  no  necessity  or  propriety  In  allow- 
ing this  suit  to  be  prosecuted  for  that  pur- 
pose, when  there  was  another  suit  pending 
for  the  same  object,  and  in  which  all  the  re- 
lief conld  be  bad  that  could  be  obtained  in 
tbls  suit.  The  bill  in  this  case  was  there- 
fore properly  dismissed,  but  the  decree  dis- 
missing it  ought  to  have  shown  clearly  that 
it  was  done  without  prejudice  to  the  right  of 
the  complainant  to  hare  the  administrator 
charged  with  any  sum  which  it  was  his  duty 
to  collect,  but  which  he  had  failed  to  collect, 
from  Downing,  on  account  of  the  policy  of 
Insurance  held  by  him. 

This  court  will  go  amend  tbe  decree  ap- 
pealed from,  and,  as  amended,  affirm  It. 

OARDWELiL  and  RIELT,  JJ.,  absent 


(96  Va.  416) 

RtrSSELX.  CREEK  COAL  CO.   t.   WELLS. 

(Supreme  Court  of  Appeals  of  Virginia.    Not. 

17,  1888.) 
Appeal— Bill  ov   Bzceptions— Rulins  oh  Db- 

MORHBK  —  IKJURT     TO     SSBVANT  —  DaNOBROUS 

Frbhisbs— Asscmftion    or  Risk— Mbouoescb 
or  Feixow  Servant. 

1.  A  bill  of  ezceptionB  is  unnecessary  where 
the  lower  court  overruled  defendant's  demur- 
rer to  tbe  declaration,  inasmuch  es  the  judg- 
ment on  the  demurrer  conld  be  reviewed  on  a 
writ  of  error. 

2.  The  appellate  court  cannot  look  to  the  ev- 
idence In  determining  whether  a  ruling  on  the 
demurrer  to  declaration  was  erroneous  or  not 

3.  In  an  action  for  damages  for  injuries  re- 
ceived in  a  coal  mine  by  tbe  falling  of  a  piece 
of  slate  from  the  roof  wherein  plaintiff  was  at 
work,  it  is  necessary  to  show  that  tbe  injuiy 
was  directly"  caused  by  the  failure  of  defend- 
ant to  keep  the  room  in  a  reasonably  safe  con- 
dition in  that  nature  of  business. 

4.  An  instruction  that  if,  under  the  rules  of 
the  defendant  company,  it  was  the  duty  of  its 
mine  boss  to  make  daily  visits  to  the  room  in 
which  tbe  miners  were  at  work,  to  see  wbetb- 
,er  the  rooms  were  in  safe  condition  for  the 
miners,  and  If  the  mine  boss  neglected  to  do 
■o,  or  if  he  failed  to  discover  any  threatening 
danger  which  was  discoverable  by  use  of  ordi- 
nary diligence,  then  defendant  was  guilty  of 
negligence,  is  not  misIeadinR,  where  other  in- 
structions were  given  that  if  plaintiff  loosened 
the  piece  of  slate  which  injured  him,  and  so 


caused  the  accident  or  if  plaintiff  could  bar* 
avoided  it  by  ordinary  prudence,  then  plaintiff 
could  not  recover. 

5.  An  instruction  which  assumes  that  a  mine 
boss  is  a  fellow  servant. of  a  miner  is  erroLc- 
ous,  in  that  it  fails  to  discriminate  between 
the  duties  imposed  on  him  which  were  not  as- 
signable and  those  affecting  the  mere  admin- 
istration of  the  work  to  be  done  in  tbe  mine. 

6.  If  the  place  wherein  a  miner  works  was 
In  the  first  mstanoe  reasonably  safe,  andwas 
afterwards  rendered  unsafe  by  the  negligent 
manner  in  whicii  the  mining  company's  mine 
boss  directed  the  work  therein,  and  the  miner 
was  injured  thereby,  the  company  is  not  liable. 
Inasmuch  as  tbe  mine  tKWs  and  miner  were  fel- 
low servants. 

7.  Where,  from  the  nature  of  the  work,  the 
condition  of  the  place  wherein  a  miner  worked 
was  constantly  changing,  and  the  duty  of  keep- 
ing it  in  a  safe  condition  in  the  prosecntion  of 
the  work  devolved  on  the  miner  and  the  mine 
boss,  the  miner  will  be  deemed  to  hare  aasnm- 
ed  the  risk. 

8.  A  servant  is  bound  to  exercise  as  moth 
care  for  his  own  safety  from  such  dangers  ai 
are  known  to  him  or  are  discernible  by  ordi- 
nary care  on  Iiis  part  as  the  master  is  bound 
to  exercise  on  his  behalf,  and  negligence  on 
the  part  of  a  master  does  not  excuse  the  serr- 
ant  from  a  failure  to  exercise  such  care,  where 
such  failure  of  the  servant  was  the  cause  of 
his  injuries. 

9.  A  coal  miner  of  seven  years'  exi>erience 
knew  that  the  room  in  which  he  worked  was 
in  an  unsafe  condition,  and  promised  the  mine 
boss  that  he  would  set  a  prop  under  a  piece  of 
slate  which  seemed  to  be  loose,  but  he  did  not 
do  so.  It  was  tbe  duty  of  the  miner  to  watch 
the  roof  all  over  the  room,  and  to  prop  it 
when  propping  was  necessary.  Immediateij 
after  sendmg  off  a  blast  which  the  miner  knew 
might  have  loosened  the  slate,  he  went  into  tbe 
room,  and  started  to  put  up  his  pick  to  see  if 
the  roof  was  safe,  but  l>efore  he  touched  tlie 
roof  with  his  pick  the  slate  fell,  injuring  him. 
Held,  that  the  miner  could  not  recover,  as  bt 
had  not  only  assumed  the  risks  of  the  service, 
bnt  such  as  became  known  to  him  in  the  prog- 
ress of  the  work  by  ordinary  care. 

Error  to  drcnlt  court.  Wise  coun^. 

Action  by  R.  A.  Wells  against  tbe  Rnssd 
Creek  Coal  Company.  There  was  a  Terdict 
in  favor  of  plaintiff,  and  from  a  denial  of  • 
motion  to  set  aside  the  verdict  and  Judg- 
ment rendered  thereon,  and  award  a  new 
trial,  defendant  brings  error.     Reversed. 

Fulton  &  McDowell,  for  plaintiff  In  error. 
BuUitt  &  KeUy  and  O.  M.  Yickars.  for  de- 
fendant In  error. 

CARDWELL,  J.  Tbe  defendant  In  error 
(plaintiff  In  the  court  below)  received  hi- 
Jurles  by  the  falling  of  a  piece  of  slate  from 
the  roof  of  the  coal  mine  of  the  defendant 
company  In  which  he  was  working,  and 
brought  this  suit  In  the  circuit  court  of  Wise 
county  to  recover  damages  therefor,  and  up 
on  the  trial  Judgment  was  rendered  again;: 
tbe  defendant  company  for  (2,000. 

A  bill  of  exceptions  was  taken  to  tbe  ac- 
tion of  the  lower  court  in  overruling  tbe  dt^ 
murrer  to  the  plaintiff's  declaration.  This 
was  unnecessary,  as  tbe  Judgment  upon  the 
demurrer  was  sufficient  to  bring  this  rll^ 
iug  under  review  by  this  court  upon  a  writ 
of  errot. 

The  declaration  states  a  good  cause  of  ac- 
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tlon,  and  the  demurrer  was  properly  over- 
ruled. Locomotiye  Works  v.  Ford,  94  Va. 
640,  27  S.  E.  e09;  Jones  v.  Cotton  MiUs,  82 
Va.  140,  147,  148;  4  Minor,  Inst  690;  Code 
Va.  {  3246. 

Whether  the  allegata  and  probata  corre- 
spond Is  another  question,  bnt  this  court 
cannot  look  to  the  evidence  in  determining 
whether  or  not  the  ruling  of  the  court  be- 
low  upon  the  demurrer  is  erroneous. 

The  next  assignment  of  error  is  to  the  re- 
fusal of  the  court  to  exclude  evidence  tend- 
ing to  show  an  accident  happening  away 
from  the  place  where  plaintiff  was  actually 
working,  the  grounds  upon  which  the  motion 
was  made  being  that  the  defendant  company 
bad  no  notice  that  such  proof  would  be  of- 
fered. It  Is  unnecessary,  however,  to  considr 
er  this  assignment  of  error,  as  the  judgment 
complained  of  must  be  reversed  for  other 
errors,  and  the  question  Is  not  likely  to  arise 
at  the  next  trlaL 

The  third  assignment  of  error  is  to  the  re- 
fusal of  the  court,  to  grant  the  defendant 
company  a  continuance  after  all  the  evi- 
dence had  gone  to  the  Jury.  This  is  without 
merit,  but,  for  the  same  reason,  need  not 
be  discussed. 

At  the  trial  the  court  gave  five  instructions 
to  the  jury  at  the  instance  of  the  plaintiff, 
and  to  the  first  and  third  the  defendant  com- 
pany objected.    They  are  as  follows: 

"No.  1.  The  court  tells  the  Jury  that  It 
was  the  duty  of  the  defendant,  except  In  ao 
far  as  It  may  iiave  been  excused  therefrom 
by  the  duty  of  the  plaintiff,  under  the  evi- 
dence, to  use  ordinary  care  and  skill  in  the 
management  of  that  Idnd  of  business  for  the 
protection  of  the  plaintiff;  and  if  they  be- 
lieve from  the  evidence  that  the  defendant 
faUed  to  do  what,  under  the  evidence,  the 
Jury  may  believe  was  incumbent  on  Its  part 
to  do,  in  order  to  keep  the  room  In  which 
plaintiff  worked  In  a  reasonably  safe  condi- 
tion In  that  nature  of  business,  and  that  the 
Injury  to  the  plaintiff  was  caused  by  such 
failure,  if  there  was  any,  then  they  should 
find  for  the  plaintiff." 

"No.  8.  The  court  tells  the  jury  that  if  they 
believe  from  the  evidence  that,  under  and 
by  the  rules  of  the  defendant  company,  it 
was  the  duty  of  the  bank  or  mine  boss  of 
said  company  to  make  dally  visits  to  the 
room  in  which  the  miners  were  at  work,  for 
the  purpose  of  seeing  whether  or  not  said 
rooms  were  In  safe  condition  for  the  miners 
to  continue  their  work,  and  If  they  further 
believe  from  the  evidence  that  the  mine  boss 
of  the  defendant  failed  or  neglected  to  visit 
the  room  in  which  the  said  plaintiff  was  at 
work,  or  failed,  If  he  made  such  visit,  to  dis- 
cover the  danger  which  threatened  the  plain- 
tiff If  he  continued  bis  work  In  said  room. 
If  they  believe  such  danger  was  threatening, 
and  could  have  been  discovered  by  the  use 
of  ordinary  diligence  on  the  part  of  said 
boss,  then  said  company  was  guilty  of  negli- 
gence." 


The  objection  to  the  first  is  that  It  does  not 
distinguish  between  the  proximate  and  re- 
mote cause  of  the  accident  complained  of,  and 
that  It  was  calculated  t6  mislead  the  Jury 
Into  finding  for  the  plaintiff,  in  disregard  of 
the  evidence  tending  to  show,  at  least,  that 
the  proximate  cause  of  the  injury  was  the 
"shot"  or  "blast"  made  by  the  plaintiff  short- 
ly preceding  the  accident;  the  contention  of 
the  defendant  company  being  that  the  Instruc- 
tion should  have  been  so  amended  as  to  dis- 
tinguish between  the  proximate  and  remote 
cause  by  Inserting  the  word  "directly"  after 
the  word  "was"  in  next  to  the  last  line  of  the 
instruction,  whereby  the  concluding  sentence 
of  the  Instruction  would  have  read,  "and  that 
the  Injury  to  the  plaintiff  was  directly  caused 
by  such  failure,"  etc.,  I.  e.  the  failure  of  the 
defendant  company  to  keep  the  room  In  which 
the  plaintiff  worked  hi  a  reasonably  safe  con- 
dition in  that  nature  of  business,  etc. 

The  Instruction  should  have  been  so  amend- 
ed, and  this  will  more  fully  appear  when  we 
come  to  discuss  the  evidence  in  the  case. 

The  third  instruction,  standing  alone,  might 
have  misled  the  Jury,  but  the  objection  there- 
to, if  any,  was  removed  by  the  fifth  and  sixth 
Instructions  given  for  the  defendant  company. 

Defendant's  fifth  instruction  told  the  Jury 
that  If  they  believed  from  the  evidence  that 
the  plaintiff  himself  loosened  the  piece  of  slate 
which  fell  upon  him  by  picking  or  pulling  at 
it,  and  so  caused  the  accident,  or  If  they  be- 
lieved plaintiff  pulled  the  slate  down  upon 
himself,  then  they  should  find  for  the  defend- 
ant; and  the  sixth  told  them  that,  if  the 
plaintiff  could  have  avoided  the  accident  by 
the  exercise  of  ordinary  prudence  and  care, 
then  they  should  find  for  the  defendant;  and 
that,  in  an  employment  which  is  hazardous, 
the  prudence  and  care  exercised  must  measure 
up  to  the  dangers  of  the  employment 

With  these  instructions  l>efDre  the  Jury,  It 
is  difficult  to  perceive  how  they  could  have 
been  misled  by  the  plaintifrs  Instruction  No.  8. 
JTbe  next  assignment  of  error  is  to  the  re- 
fusal of  the  cotirt  to  give  instructions  num- 
bered 3,  7,  and  9,  asked  for  by  the  defendant 
company.    No.  8  is  as  follows: 

"The  court  tells  the  Jury  that.  If  they  be- 
lieve from  the  evidence  that  the  accident  was 
due  to  the  negligence  of  the  mine  boss,  then 
the  negligence  was  the  negligence  of  a  fel- 
low servant  and  the  plaintiff  cannot  recover." 

This  Instruction  proceeds  upon  the  idea  that 
the  mine  boss  was,  under  all  circumstances, 
to  be  considered  as  the  fellow  servant  of  the 
plaintiff,  for  whose  negligence  the  defendant 
was  not  responsible.  It  should  have  discrim- 
inated between  the  duties  Imposed  upon  the 
mine  boss  which  were  not  assignable,  and 
with  respect  to  which  the  defendant  company 
could  not  relieve  itself  from  liability,  and  his 
duties  affecting  the  mere  administration  of 
the  work,  with  respect  to  which  he  might 
properly  be  regarded  as  fellow  servant  of  the 
plaintiff. 

"It  is  the  duty  of  the  master  to  furnish  and 
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maintain  a  reasonably  safe  place  In  which  ttie 
servant  Is  to  work,  «nd  this  duty  Is  personal 
to  the  master.  But  If  the  place  Is  reasonably 
safe  In  the  first  Instance,  and  la  afterwards 
rendered  unsafe  by  the  negligent  manner  In 
which  the  boss  or  foreman  of  a  gang  of  hands 
directs  the  work  to  be  done,  in  doing  which  an 
Injury  is  inflicted,  the  master  is  not  liable  for 
such  injury."  Locomotive  Works  v.  Ford,  su- 
pra. 

While  It  was  the  duty  of  the  defendant  com- 
pany to  provide  a  reasonably  safe  place  In 
which  the  plaintlfT  was  to  work,  and  this  duty 
It  could  not  assign  to  another,  yet  if  It  was 
in  the  first  Instance  In  a  reasonably  safe  con- 
dition, and  afterwards  rendered  unsafe  by  the 
negligent  manner  in  which  its  mine  boss  di- 
rected the  work  to  be  done,  or  the  needed  pre- 
cautions taken,  whereby  the  plaintiff  was  In- 
jured, the  mine  boss  would  be  properly  held 
a  fellow  servant  of  the  plaintiff,  or  that  this 
was  one  of  the  risks  assumed  by  the  plaintiCF 
when  he  entered  the  employ,  or  when  ap- 
prised of  the  danger  and  continued  his  work, 
especially  If  the  evidence  showed  that,  from 
the  nature  of  the  work,  the  condition  of  the 
place  was  constantly  changing,  and  the  duty 
of  keeping  it  in  a  safe  condition,  in  the  prose- 
cution of  the  work,  devolved  both  upon  the 
plaintlfF  and  the  mine  boss.  This  Instruction 
was  calculated  to  mislead  or  confuse  the  Jury, 
and  therefore  was  properly  refused. 

The  seventh  instruction  asked  for  by  the 
defendant  company,  and  refused,  told  the  Jury 
that  the  plalntifT  in  this  case  was  bound  to 
exercise  as  much  care  In  his  own  behalf  as 
the  defendant  was  required  to  exercise  in  his 
behalf,  and  negligence  on  the  part  of  the  de- 
fendant did  not  excuse  the  plalntifT  from  a 
failure  to  exercise  such  care.  If  such  failure 
was  the  cause  of  the  accident 

*^t  is  the  duty  of  the  servant  to  exercise 
care  to  avoid  injuries  to  himself.  He  is  un- 
der as  great  obligation  to  provide  for  his  own 
safety  from  such  dangers  as  are  known  to 
him,  or  are  discernible  by  ordinary  care 'on 
his  part,  as  the  master  Is  to  provide  for 
him.  He  must  take  ordinary  care  to  learn 
the  dangers  which  are  likely  to  beset  him  In 
the  service.  He  must  not  go  blindly  to  his 
work,  where  there  Is  danger.  He  must  in- 
form himself.    This  Is  the  law  everywhere." 

In  other  words,  he  (the  servant)  is  under 
as  great  obligation  to  provide  for  his  own 
safety  from  such  dangers  as  are  known  to 
him,  or  are  discernible  by  ordinary  care  on 
his  part,  as  the  master  is  to  provide  for  him. 
Bailey,  Mast.  Llab.  p.  159;  Wormell  v.  Rail- 
road Co.,  79  Me.  397,  10  Ati.  49;  McDonald's 
Adm'r  v.  Railroad  Co.,  95  Va.  105,  27  S.  B. 
821;  Zinc  Co.  v.  Martin's  Adm'r,  93  Va.  791, 
22  S.  E.  869;  and  Robinson's  Adm'r  v.  Dlnln- 
ny  (Va.)  30  8.  E.  442. 

Instruction  No.  7  correctly  expounded  the 
law  applicable  to  this  case,  and  should  have 
been  given. 

Instruction  No.  0,  asked  for  by  the  defend- 
ant company,  was  properly  refused. 


This  brings  us  to  the  consideration  of  tlie 
remaining  question,  whether  or  not  the  evi- 
dence in  the  case  sustains  the  verdict  of  the 
jury. 

The  plalntifT  testified  as  follows:  "a  have 
been  engaged  in  mining  about  seven  years. 
At  the  time  the  accident  happened,  which 
was  in  November,  1894,  •  •  •  I  bad  been 
working  as  a  miner  for  the  Bussell  Creek 
Coal  Company  only  a  few  days.  I  was  work- 
ing in  a  room  at  the  time  I  waa  hnrt  I 
had  an  empty  car  on  the  track.  I  put  a 
shot  [blast],  and  then  went  outside  In  the 
main  entry  while  it  went  off,  and  then  went 
back  into  the  room,  in  about  twenty  minutes. 
When  I  went  back,  I  started  to  pnt  np  my 
pick  to  see  If  the  roof  was  safe,  but  before 
I  got  the  pick  up,  and  before  I  touched  the 
roof,  the  slate  fell  on  me.  It  Is  always  the 
custom  to  examine  the  roof  after  a  shot.  It 
was  the  miner's  duty  to  prop  the  room 
where  he  was  working  on  the  gob  aide,  bm 
not  on  the  track  side,  except  within  seven 
feet  of  the  face  of  the  coal.  It  is  tbe  com- 
pany's duty  to  take  care  of  the  roof  OTer  the 
track,  except  within  seven  feet  of  the  face 
of  the  coal.  I  understood  It  was  the  com- 
pany's duty  to  look  after  the  roof  of  the 
room  on  the  track  side  or  over  the  gangway, 
back  of  the  seven-foot  line.  My  butty,  or 
partner,  Wm.  Collins,  told  me  before  the  ac- 
cident happened  that  it  was  the  comi>any's 
duty  to  take  care  of  the  roof  over  the  tradk- 
way."  Here  follows  a  description  of  his  in- 
juries, and  the  witness  then  says:  "The  ar- 
cldent  could  only  have  been  prevented  by 
putting  In  a  collar  or  cross  timber,  to  hoU 
up  the  slate  which  fell,  and  I  nnderstoo» 
It  was  the  company's  business  to  pnt  in 
these  collars  or  cross  timbers.  A  collar  or 
cross  timber  Is  timber  pnt  across  from  the 
rib  of  the  room  to  the  pillar  on  the  gob 
side.  A  prop  would  not  have  prevented 
the  slate  from  falling.  The  slate  first  broke 
loose  from  the  rib  side.  The  point  where 
I  was  injured  was  about  12  feet  from  the 
face  of  the  coal,  and  about  50  feet  from  the 
entrance  to  the  room,  from  the  main  track. 
I  fell  on  the  trackway  or  gangway.  The 
slate  that  fell  on  me  was  right  over  the  track- 
way. The  mine  boss  did  not  come  Into  the 
room  the  morning  the  accident  happened.  I 
made  no  contract  whatever  with  the  com- 
pany releasing  it  from  taking  care  of  the 
room." 

Upon  cross-examination,  the  witness,  after 
stating  bis  experience  as  a  miner,  says:  "1 
have  never  seen  any  collars  or  cross  timbers 
set  in  the  Russell  Creek  Mine  over  the  gang- 
way or  track  in  a  room.  As  a  mle,  they  are 
not  necessary.  It  was  only  occasionally  they 
had  to  be  set  If  there  was  loose  slate  over 
the  trackway.  It  was  necessary  to  either  pull 
the  slate  down  or  to  set  cross  timbers  or  col- 
lars. If  there  was  loose  slate,  and  the  miner 
knew  it,  he  would  take  it  down  If  he  could. 
The  day  before  the  accident  happened,  Col- 
lins, my  butty  [partner],  had  been  pniUng 
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with  his  pick  at  a  piece  of  slate,  which  was 
In  the  roof  about  at  the  point  where  I  was 
struck.  I  cannot  say  whether  It  was  the 
same  piece  that  fell  upon  me  or  not,  but  It 
was  about  the  same  place.  Collins  tried  to 
get  this  piece  down,  but  could  not  do  It,  and 
be  told  me  that  It  was  safe.  I  so  understood 
blm.  I. considered  it  safe.  Collins  was  not 
In  the  room  at  the  time  the  accident  hap- 
Itened.  The  shot  I  fired  might  have  loosened  i 
tbe  slate  which  fell.  I  do  not  know  wheth- 
er It  was  loose  before  that  or  not  It  might 
perhaps  have  been  the  shot  that  loosened  It 
After  a  shot  Is  fired,  it  is  the  miner's  duty  to 
examine  the  room  for  loose  slate,  and,  If  a 
piece  of  slate  falls  while  he  Is  examining  the 
roof,  I  suppose  It  Is  a  pnre  accident.  The 
miner  cannot  prevent  It.  •  •  •  When  slate 
or  other  obstructions  fall  on  the  track,  tbe 
mine  boss  has  It  moved  by  others,  or  em- 
ploys the  miner  to  move  It,  and  pays  him  ex- 
tra for  It  •  •  •  VThen  the  miner  wanted 
props,  he  went  outside  and  sawed  them  the 
right  length,  and  the  company  would  have 
tbem  sent  In.'.' 

This  Is  all  tbe  evidence  as  to  how  the  ac- 
cident happened.  A  witness  for  plaintiff, 
who  was  working  In  an  adjoining  room  when 
tbe  accident  happened  to  plaintiff,  after  de- 
scribing the -slate  that  fell,  says:  '^  cannot 
Jnst  say  whether  It  was  the  duty  of  the  com- 
pany to  look  after  the  roof  over  the  track  or 
gangway  in  the  room  or  not  I  worked  most- 
ly In  the  entry  when  I  worked  there,  and 
whenever  I  pat  In  a  collar  they  paid  me  ex- 
tra for  It  •  •  •  I  was  never  called  on  to 
put  a  collar  across  the  trackway  in  a  room, 
and  never  knew  of  any  other  miner  to  be. 
No  collar  was  ever  set  In  my  room." 

Other  witnesses  for  the  plaintiff  say  that 
no  collars  were  ever  put  up  In  the  rooms  in 
which  they  worked  for  the  defendant  com- 
pany, while  one  says  that  It  was  the  duty  dl 
the  miner  to  do  his  own  propping  In  the  room, 
except  over  the  trackway;  that  the  company 
paid  the  miner  to  move  slate  that  fell  upon 
tbe  trackway;  and  that  the  witness  had  put 
collars  across  the  trackway  for  which  the 
company  paid  him  extra,  and  that  his  under- 
standing was  that  tbe  miner  and  mine  boss 
both  were  to  watch  the  roof  all  over  the 
room,  and.  If  the  miner  found  anything 
wrong,  be  would  make  It  safe  If  It  was  on 
the  gob  side,  and  If  it  was  on  tbe  track  side 
,  he  would  call  the  mine  boss'  attention  to  It, 
'  and  the  mine  boss  would  direct  some  one  to 
fix  it 

Snyder,  the  defendant  company's  mine  boss 
at  the  time  the  plaintiff  was  Injured,  exam- 
ined as  a  witness  for  the  defense,  says:  "All 
collars  and  timbers  which  have  been  set  in 
rooms,  In  the  mine  of  Russell  Creek  Coal  Com- 
pany, have  been  set  by  the  miners  themselves. 
They  are  paid  five  cents  more  per  car  for  do- 
ing their  own  propping  and  timbering.  I  went 
into  Wells'  [plaintiff's]  room  the  day  the  ac- 
cldett  happened,  and  before  It  occurred.  He 
pointed  out  to  me  a  piece  of  slate,  which  aft- 


erwards fell,  and  told  me  !t  was  loose.  I  told 
hill)  to  set  a  prop  on  the  gob  slile,  vrlth  a 
cap  on  it.  and  he  said  he  would.  I  then  went 
out    lie  never  did  si't  any  prop  or  timber." 

This  statement  of  Suyder  is  wholly  uncon- 
tradicted, except  as  to  his  being  In  plalntlfTs 
room  the  morning  of  the  accident,  although 
the  plaintiff  was  recalled  as  a  witness  in  his 
own  behalf.  He  only  attempts  to  excuse  him- 
self from  a  failure  to  do  what  Snyder  states 
he  told  him  to  do,  and  what  he  promised  to 
do,  by  showing  that  In  his  and  the  opinion  of 
other  witnesses.  Introduced  In  rebuttal,  if  he 
bad  done  what  the  mine  boss  directed  hhn  to 
do  it  would  not  have  prevented  the  accident 
This  did  not  meet  the  issue,  and,  subjecting 
the  evidence  to  the  rule  governing  where  • 
case  is  before  us  as  upon  a  demurrer  to  evi- 
dence, the  testimony  of  Snyder,  In  so  far  as 
It  la  uncontradicted,  la  entitled  to  considera- 
tion, and  It  therefore  appears  that  the  verdict 
of  tbe  jury  is  not  sustained  by  the  evidence. 
It  is  thereby  shown  that  if  the  room  In  which 
plalntlS  was  at  work  was,  before  he  sent  off 
the  shot.  Just  preceding  the  accident  in  an 
unsafe  condition,  he  knew  It  and  promised 
to  set  a  prop  under  the  piece  of  slate  which 
be  said  was  loose;  but  did  not  do  it  and  the 
evidence  of  the  plaintiff,  as  well  as  that  of 
Snyder,  shows  that  it  was  the  duty  of  plaintiff 
to  watch  the  roof  all  over  the  room,  Including 
the  trackway  where  stood  the  car  he  was 
loading,  and  that,  if  it  needed  propping  over 
the  trackway,  It  was  the  rule  and  custom  in 
the  mine  for  the  miner  to  prop  it,  for  which 
he  received  extra  pay,  and  that  tim  only  dis- 
tlncUon  between  the  miner's  duty  as  to  the 
roof  over  the  trackway  and  elsewhere  in  the 
room  was  that  he  received  extra  pay  for  re- 
moving slate  off  tbe  trackway  or  timbering 
the  roof  over  It  Tbe  plaintiff  not  only  neg- 
lected to  do  as  he  was  instructed  by  the  mine 
boss  and  promised  to  do,  but  went  almost  Im- 
mediately, after  sending  off  a  "shot"  In  the 
mine,— which  might  have,  as  he  admits,  loos- 
ened the  slate  which  fell  on  him,— upon  the 
trackway,  and  under  tbe  piece  of  slate,  to 
see  If  It  was  loose.  He  says  this  was  his 
duty,  and  It  does  not  appear  that  It  was  the 
duty  of  the  mine  boss  to  Inspect  the  mine  aft- 
er every  shot,  which  would  have  been  a  most 
unreasonable  requirement  Why  should  be 
have  gone  so  directly  to  see  If  this  piece  of 
slate  was  not  loosened  by  the  shot  he  sent  off 
if  he  did  not  know  that  It  was  loose,  and  that 
he  bad  neglected  to  prop  it,  as  be  had  prom- 
ised, or  that  the  shot  or  blast  bad  probably 
loosened  it,  or  when  he  knew,  as  he  contends, 
that  the  mine  boss  had  not  inspected  the  mine 
that  day?  The  evidence  does  not  show  that 
the  accident  was  due  to  the  neglect  of  defend- 
ant company  to  inspect  the  mine,  but  that  it 
occurred  when  plaintiff  was  on  his  tour  of  in- 
spection, which  was  a  part  of  his  duty,  after 
each  shot  sent  off  by  him.  It  occurred  under 
circumstances  which  be  says  would  have 
made  it  "a  pure  accident"  He  assumed  the 
risk,  and  must  have  known  the  tenger,  as  ha 
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wan  not  a  stranger  to  such  work.  He  was  a 
miner  of  seven  years'  experience,  familiar 
with  the  processes  and  forces  used  in  operat- 
ing the  mine. 

Knowing  the  unsafe  condition  of  the  place 
in  which  he  was  working,  the  plaintiff  was 
not  compelled  to  continue  the  work,  and,  If 
he  continued  the  work  without  exercising  or- 
dinary prudence  and  care  for  his  own  safety, 
he  must  be  held  to  hare  assumed,  not  only 
the  risks  ordinarily  incident  to  the  service 
when  he  entered  upon  It,  but  mich  as  became 
known  to  him  in  the  progress  of  the  work, 
or  which  were  readily  discernible  by  a  person 
of  his  age  arid  capacity,  In  the  exercise  of  or- 
dinary care.  Robinson's  Adm'r  t.  Dinlnny, 
supra. 

We  are  of  opinion  that  the  motion  of  the 
defendant  company  to  set  aside  the  verdict 
of  the  Jury,  and  award  It  a  new  trial,  should 
have  been  sustained.  The  Judgment  of  the 
circuit  court  is  therefore  reversed  and  an- 
nulled, and  the  cause  remanded  for  a  new 
trial,  to  be  bad  In  accordance  with  this  opin- 
ion. 

(105  Oa.  650) 

TALMADGB  et  al.  v.  INTERSTATE 
BUILDING  &  LOAN  ASS'N. 

(Snpreme  Court  of  Georgia.    Oct  17,  1888.) 

BOXA     FlOB    PCBCBABBB  —  RBOOBDBD    DbBD— DB- 
8CKIPTI0N. 

A  registered  security  deed  reciting,  as  mat- 
ter of  description,  that  the  land  thereby  con- 
veyed is  situated  in  a  named  city,  county,  and 
state,  and  is  "known  and  described  in  Wheel- 
er's survey  of  the  land  of  the  [grantor]  as  lot 
No.  3,  section  22,  for  more  iMirticular  description 
of  which  lot  the  application  for  loan  made  by 
■aid  [grantor]  on  [a  day  stated]  is  hereby  re- 
ferred to,"  is  sufBcient  to  put  a  subsequent 
purchaser  of  this  lot  from  the  same  grantor  on 
notice  as  to  what  land  was  in  fact  conveyed  by 
such  deed. 

(SyUabns  by  the  Conrt.) 

Error  from  superior  court,  Clarke  county; 
N.  L.  Hntcbins,  Judge. 

Action  between  Talmadge  Bros.  &  Co.  and 
the  Interstate  Building  &  Loan  Association. 
From  the  Judgment,  Talmadge  Bros.  &  Co. 
bring  error.     Affirmed. 

J.  J.  Strickland  and  Shackelford  &  Shackel- 
ford, for  plaintiffs  in  error.  S.  N.  Evlna,  for 
defendant  in  error. 

LITTLE,  J.  The  statement  of  the  case 
shows  that  on  June  15, 1893,  the  Athens  Park 
&  Improvement  Company  conveyed  to  the 
Tontine  Association,  the  predecessor  In  title 
of  the  defendant  In  error,  a  certain  tract  of 
land  "in  the  city  of  Athens,  county  of  Clarke, 
and  state  of  Georgia,  and  known  and  describ- 
ed in  Wheeler's  survey  of  the  lands  of  the 
Athens  Park  &  Improvement  Company  as  lot 
No.  3,  section  22,  for  more  particular  descrip- 
tion of  which  lot  the  application  for  loan  made 
by  said  Athens  Park  &  Improvement  Company 
on  April  22,  1893,  is  hereby  referred  to";  and 
that  the  same  company,  on  April  19,  1894,  con- 


veyed to  Cheatham,  who  sabsequent^y  con- 
veyed to  the  plaintiffs  in  error,  "all  that  trsct 
and  parcel  of  land  lying  and  being  in  Clatte 
county,  Georgia,  In  the  city  of  Athena,  near  its 
western  limits,  containing  one-half  acre,  more 
or  less,  and  more  particularly  described  as  fol- 
lows,"—then  giving  a  detailed  description  of 
the  land  conveyed  in  this  deed  by  metes  and 
bounds.  These  instruments  were  dtily  record- 
ed, and  it  was  admitted  that  the  sanae  lot  of 
land  was  conveyed  In  each  instrument  and 
the  only  question  which  arose:  Does  the  rec- 
ord of  an  older  conveyance  from  the  same 
grantor,  who,  after  designating  the  state,  city, 
and  county  In  which  the  land  lies,  only  fur- 
ther describes  It  by  reference  to  a  designated 
map  and  other  papers,  put  upon  the  second 
purchaser  notice  as  to  what  land  was  con- 
veyed by  the  first  instrument,  under  the  rule 
of  the  statute  that,  as  to  subseQuent  pui^ 
chasers,  prior  conveyances  are  notice  from  the 
time  they  are  filed  for  record?  Civ.  Code,  | 
2778.  Our  Civil  Code  (secUon  3933)  declares 
that  notice  sufficient  to  excite  attention  and 
put  a  party  on  Inquiry  is  notice  of  everything 
to  which  It  Is  afterwards  found  such  inquiry 
might  have  led.  Ignorance  of  a  fact  due  to 
negligence  is  equivalent  to  knowledge  In  fix- 
ing the  rights  of  the  parties.  In  tlie  case  of 
Bank  v.  Delano,  48  N.  T.  326,  it  was  held: 
"Where  a  purchaser  has  knowledge  of  aaj 
fact  sufficient  to  put  a  prudent  man  upon  an 
inquiry  which,  if  prosecuted  with  ordinary 
diligence,  would  lead  to  actual  notice  of  some 
right  or  title  in  conflict  with  that  he  is  abont 
to  purchase,  it  is  his  duty  to  make  the  Inqnirr: 
and,  if  be  does  not  make  it,  he  is  guilty  of  bad 
faith  or  negligence  to  such  extent  that  the 
law  will  presume  that  he  made  it,  and  trUl 
charge  him  with  the  actual  notice  he  wonld 
have  received  If  he  had  made  IL"  And  thh 
doctrine  is  supported  by  numerous  authorities. 
Wade,  Notice,  |  17,  and  authorities  cited. 
Where  a  deed  is  recorded,  the  record  is  not 
only  constructive  notice  of  the  recorded  deed 
and  its  contents,  but  it  wHl  also  be  notice  of 
all  other  deeds  and  their  contents  to  which  ref- 
erence Is  made  in  the  recorded  deed.  Tied. 
Real  Prop.  S  817b,  and  authorities  cited. 

In  order  to  bind  a  subsequent  purchaser  with 
notice,  he  must  have  actual  notice  of  the  deed, 
or  knowledge  of  such  facts  which  would  set  a 
prudent  man  upon  inquiry;  and,  as  a  deduc- 
tion from  this  rule,  the  law  Imputes  to  a  pro- 
chaser  a  knowledge  of  every  fact  which  ap- 
pears upon  the  muniments  of  title,  or  whlcb 
one  should  inquire  after  in  the  investigation  ol 
the  title.  Thus,  a  deed  In  the  chain  of  U:le 
discovered  by  the  Investigator  is  constructlre 
notice  of  all  other  deeds  which  were  referred 
to  in  the  deed  discovered.  Tied.  Real  Prop,  i 
819,  and  authorities  dted.  It  is  presumed 
that  a  purchaser  has  examined  every  deed  and 
Instrument  affecting  the  title.  He  la  charged 
with  notice  of  every  other  fact  shown  by  the 
records,  and  is  presumed  to  know  every  other 
fact  which  an  examination  suggested  by  the 
records  would  have  disclosed.     2  DevL  Deedn 
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{  710a.  A  deed,  for  a  description  of  the  land 
conveyed,  may  refer  to  another  deed  or  to  a 
map,  and  the  deed  or  map  to  which  reference 
Is  thug  made  Is  considered  as  Incorporated  In 
the  deed  Itself,  Where  the  description  la  by 
courses  and  monuments  and  boundary  lines  of 
other  tracts  of  land,  and  then  the  deed  declares 
that  the  description  already  made  la  to  be  ac- 
cording to  a  survey  previously  made  by  a  cer- 
tain person,  the  survey  by  such  reference  la 
incorporated  Into  the  deed.  2  Devi.  Deeds,  { 
1020.  See  a  very  large  number  of  cases  cited 
in  note  2.  The  object  of  the  registry  acts  Is  to 
enable  purchasers  to  obtain  accurate  informa- 
tion respecting  the  title  of  any  particular  piece 
of  land;  and,  to  accomplish  this  purpose,  it  is 
essential  that  the  description  of  the  land  In  the 
conveyance  should  be  reasonably  certain  and 
soffldent,  to  enable  subsequent  purchasers  to 
identify  the  premises  Intended  to  he  conveyed; 
bnt,  while  the  description  may  be  Inaccurate, 
meager,  or  erroneous,  yet  if  it  is  expressed  in 
such  a  manner  or  connected  with  such  attend- 
ant drcumstances  as  that  a  purchaser  should 
be  deemed  to  l>e  put  upon  Inquiry,  he  is  charge- 
able with  all  the  notice  he  might  have  obtain- 
ed had  he  done  so.  2  Devi.  Deeds,  ^  660. 
Where  one  has  sufficient  information  to  lead 
him  to  a  fact,  he  shall  be  deemed  cognizant 
of  it  Hunt  ▼.  Dunn,  74  Ga.  120;  Jordan  v. 
Pollock,  14  Ga.  167;  TJrquhart  v.  Leverett,  69 
Ga.  92;  Johnson  v.  Dooly,  72  Ga.  297;  Schmidt 
v.  Block,  76  Ga.  825. 

The  plaintiffs  in  error  requested  the  court  to 
charge  the  Jury  that,  under  the  law,  Cheatham, 
who  was  the  grantee  in  the  second  convey- 
ance, was  charged  with  such  notice  only  as  ap- 
peared on  the  records  under  the  evidence,  and 
that  the  plat  referred  to  in  the  deed  to  the 
association,  not  being  recorded  at  tbe  time 
Cheatham's  deed  was  executed,  was  not  no- 
tice to  Cheatham,  and  he  got  a  good  title  to 
the  lot  by  his  deed  as  against  the  plaintiffs.  We 
see  no  error  in  the  refusal  of  the  court  to  so 
charge.  Whether  the  deed  to  the  association 
was  or  was  not  recorded  was  not  necessarily 
material,  as  affording  notice  to  Cheatham. 
The  reference  in  the  deed  to  the  association  to 
the  map  for  description  of  the  land  conveyed 
made  such  map  a  part  of  tbe  description,  and 
pnt  subsequent  purchasers  upon  inquiry  to  as- 
certain what  was  the  description  in  such  map. 
Becord  of  that  map  was  not  necessary  to 
charge  him  with  notice,  but  the  reference  to 
It  in  the  deed  of  conveyance  was  sufficient  to 
put  him  on  inquiry  as  to  what  land  was  con- 
veyed. 

It  is  farther  complained  that  the  court  erred 
In  admitting  In  evidence,  over  tbe  objection  for 
claimants,  the  fi.  fa.  of  the  association  against 
tbe  Athens  Park  &  Improvement  Company,  on 
the  ground  that  the  description  of  the  property 
was  insufficient  in  law,  and  because  the  court 
erred  In  admitting  In  evidence  over  objection 
tbe  plat  of  the  lands  of  the  Athens  Park  &  Im- 
provement Company,  on  the  ground  that  the 
same  was  not  recorded  until  after  the  execu- 
tion of  the  deed  to  Cheatham.    It  being  ad- 


mitted that  the.  lot  of  land  described  in  the 
deed  to  Cheatham  and  that  In  the  deed  to  the 
association  was  In  fact  tbe  same  land,  and  the 
issue  in  the  case  being  whether  the  grantee 
In  the  second  conveyance  was  charged  with 
notice  of  the  description  of  the  land  as  set  out 
in  the  conveyance  to  tbe  association,  we  do 
not  think  there  was  any  error  in  the  ruling 
of  the  court  for  the  causes  assigned  by  these 
exceptions,  and  tbe  Judgment  of  the  court  be- 
low is  affirmed.  All  tbe  Justices  concurring, 
except  LEWIS,  J.,  disqualified. 

(IM  Oa.  T2T) 
WEST  V.  SANDBRa 
(Supreme  Court  of  Georgia.     July  18,  1898.) 

IkBDKAHOB— WiLOEaiNS  FOLIOT— DlKBOTIMO    VbK- 
DICT. 

A  contract  waa  entered  into  between  A. 
and  B.  whereby  it  was  stipulated  that  B.  should 
take  out  two  poUdeB  of  Inanrance  on  his  life, — 
one  payable  to  hia  wife,  and  the  other  to  A., 
who  bad  no  insurable  interest  in  B.'s  life, — 
and  that  A.  should  pay  all  the  premiums  on 
both  policies  until  the  death  of  B.,  and  should 
receive  tbe  entire  insurance  on  tbe  policy  in 
which  be  was  tbe  beneficiary,  and  one-half  of 
tbe  insurance  collected  on  the  wife's  policy. 
Tbe  two  policies  were  accordingly  Issued  by  aa 
insurance '  company,  and  tbe  wife  of  B.,  in 
writing,  ratified  tbe  contract  between  A.  and 
B.  bUm:  (1)  Such  a  contract  is  a  wagering 
contracL  contrary  to  pnblic  policy,  and  is  there- 
fore null  and  void.  (2)  In  a  suit  by  A.  against 
tbe  wife,  or  tbe  representatlTe  of  her  estate,  to 
recover  one-half  of  tbe  money  ooliected  by  ber 
on  her  policy  upon  tbe  life  of  her  deceased 
husband,  it  was  not  error  in  tbe  court  to  direct 
a  verdict  for  tbe  defendant,  when  tbe  testimony 
disclosed  such  a  contract  as  tbe  basis  «f  the 
action. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Polk  eoonty;  W. 
M.  Henry,  Judge. 

Action  by  J.  T.  West  against  J.  H.  Sanders, 
administrator.  Judgment  for  defendant,  and 
plaintiff  brings  error.    Affirmed. 

Irwin  &  Bunn,  for  plaintiff  in  error.  San- 
ders &  Davis,  for  defendant  in  »ror. 

LEWIS,  J.  This  case  Is  controlled  by  the 
decision  this  day  rendered  In  the  case  of 
Bank  v.  Lob,  81  S.  B.  460.  The  questions  in- 
volved are  so  fully  discussed  in  tbe  opinion 
delivered  by  Presiding  Justice  LUMPKIN 
that  no  further  daboration  of  them  is  now 
necessary.    Judgment  affirmed. 


a06  Ga.  35S) 

Ifc  B.  PRICE  CO.  et  aL  T.  CITY  OF 
ATLANTA. 

(Supreme  <3ourt  of  Geori^a.    July  20,  1888.) 

iRJUHOnOK  —  lilOERSB — INTBRSTATB  COltMBBaa— 

Travelixo  Salesxan. 
1.  When  one  sought  to  be  taxed,  under  a  mu- 
nicipal ordinance,  for  carrying  on  a  particular 
business  in  a  named  city,  seeks  to  set  aside  its 
provisions,  as  to  him,  because  of  tbe  alleged  nn- 
oonstitutionality  of  such  ordinance  when  ap- 
plied to  tbe  business  in  which  be  la  engaged, 
tbe  burden  Is  on  him  to  show  clearly  and  un- 
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mistakably  the  nature  and  character  of  hia 
bnainess.  aa  well  as  his  exemption  from  the 
tax  impoaed,  before  he  will  be  entitled  to  an 
injunction  to  restrain  its  enforcement. 

2.  When  the  record  contains  evidence  fairly 
warranting  a  finding  that  goods  manufactured 
in  another  state  were  shipped  in  large  quanti- 
ties to  a  warehouse  located  in  this  atate,  and  at 
that  point  divided  and  distributed  among  a 
number  of  customers,  who,  after  such  ship- 
ment, had  purchased  different  articles  of  these 

f^ooda  from  a  person  going  from  house  to  house 
n  a  given  city  in  this  state,  exhibitinK  samples 
and  taking  orders,  which  were  then  filled  from 
such  warehouse  or  distributing  point,  the  sales 
•o  made  did  not  in  any  sense  constitute  inter- 
state commerce;  and  the  person  so  selling  t>e- 
came  liable  to  a  license  tax,  as  a  canTasaer, 
imposed  by  the  municipality. 

3.  A  canvasser  thus  engaged  Is  not  a  "trar- 
eline  salesman,"  within  the  meaning  of  the  act 
of  December  14,  1896,  prohibiting  "the  munici- 
pal authorities  of  any  Incorporated  town  from 
levying  or  collecting  any  tax  or  license  on  any 
traveling  salesman  engaged  in  taking  orders 
for  the  sale  of  goods,  where  no  delivery  of 
goods  ia  made  at  the  time  of  taking  snch  or- 
ders." 

(Syllabna  by  the  Court.) 

Error  from  superior  court,  Fulton  county; 
J.  H.  Lumpkin,  Judge. 

Action  by  the  L.  B.  Price  Ck>mpany  and  Wil- 
fred Paley  against  the  city  of  Atlanta.  Judg- 
ment for  defendant,  and  plaintiffs  bring  error. 
Affirmed. 

Lewis  W.  Thomas,  for  plaintiffs  In  error. 
J.  A.  Anderson  and  J.  T.  Pendleton,  for  de- 
fendant In  error. 

LITTLE,  J.  The  L.  B.  Price  Company  and 
Wilfred  Paley  exhibited  their  petition  to  the 
Judge  of  the  superior  court  of  the  Atlanta 
circuit,  making  the  following  allegations: 
The  Price  Company  are  dealers  In  Bibles, 
albums,  clocks,  lace  curtains,  chenille  draper- 
ies, sllTerware,  and  other  household  furnish- 
ings, and  do  business  In  Kansas  City,  Mo. 
Their  manner  of  doing  business  Is,  that  they 
employ  agents,  who  solicit  orders  for  the 
goods  in  which  they  deal.  In  the  state  of 
Georgia  as  well  as  in  other  states,  by  going 
personally  to  the  residences  of  the  citizens, 
exhibiting  samples  of  their  goods,  and  going 
from  house  to  house  and  taking  orders  for 
such  goods,  to  be  thereafter  delivered.  The 
sales  are  made  through  samples  shown  to  the 
customers,  which  samples  are  never  sold. 
The  salesmen  receiving  the  orders  for  goods 
send  or  take  them  to  the  distributing  office 
of  the  firm,  to  be  ffiled  and  shipped  either  to 
such  salesmen  or  to  others,  who,  when  the 
goods  are  received,  deliver  them  to  the  cus- 
tomers from  whom  orders  have  been  previ- 
ously taken.  In  order  to  facilitate  their 
business,  the  company  has  In  Atlanta  a  "ware- 
house or  distributing  point,  to  which  goods 
are  shipped  from  the  Kansas  City  house  for 
the  purpose  of  filling  orders  taken  by  sales- 
men in  Georgia.  No  goods  are  sold  from  this 
warehouse,  and,  when  orders  are  brought 
or  sent  In  by  those  taking  them,  said  orders 
are  ffiled  from  this  warehouse  or  distributing 
point    On  the  21tb  of  January,  1898,  Paley 


was  their  agent  to  solicit  orders  In  the  dty 
of  Atlanta;  his  compensation  being  a  certahi 
commission  on  amount  of  sales.  On  that  day 
Paley  had  with  him  samples,  and  was  so- 
liciting orders  for  the  company,  bnt  did  not 
sell  or  attempt  to  sell  any  of  the  samples. 
On  said  24th  day  of  January,  1S9S,  there  was 
In  effect  an  ordinance  of  the  city  of  Atlanta 
requiring  persons  who  do  business  in  said 
city  for  which  a  license  Is  required  to  apply 
to  the  proper  officer  and  procure  the  same 
before  commencing  business;  and  a  penalty 
was  provided  for  the  Infraction  of  the  ordi- 
nance. Neither  the  company  nor  Paley  had 
registered,  nor  paid  any  license.  The  ordi- 
nance Imposed  a  tax  of  $25  on  canvassers 
In  the  city  of  Atlanta,  and  the  petition  alleged 
that  the  clerk  of  the  council  of  said  city  had 
Issued  a  fl.  fa.  for  this  license  tax,  which  had 
been  levied  on  the  goods  of  the  company, 
and  on  the  personal  effects  of  Paley,  In  order 
to  collect  the  amount  thereof,  and  that  the 
authorities  of  the  city  of  Atlanta  threatened 
to  Issue  other  fi.  fas.,  and  have  tlie  same 
levied.  If  petitioners  continued  to  canvass  for 
their  goods  In  the  city  of  Atlanta  -without 
paying  the  license;  that  Paley  had  been  ar- 
rested and  brought  before  the  recorder  for 
a  violation  of  the  ordinance,  and  bis  case 
was  then  pending,  and  the  police  authorities 
of  the  city  threaten  to  arrest  him  and  make 
new  cases  against  him  under  the  ordinance. 
If  he  continues  to  do  business,  and  said  an- 
thoritles  have  threatened  to  arrest  other 
agents,  if  they  continue  to  canvass  for  orders 
In  the  city  of  Atlanta  without  paying  such 
license.  Petitioners  allege  that  the  ordi- 
nance Is  unconstitutional,  because  It  U  re 
pugnant  to  article  1,  (  8,  par.  3,  of  tbe  con 
stltutlon  of  the  United  States,  and  Is  also  re- 
pugnant to  tbe  act  of  1896  of  the  atate  ol 
Georgia,  which  prohibits  any  municipal  au- 
thority from  levying  or  collecting  a  tax  from 
any  traveling  salesman  engaged  In  taking  or- 
ders for  the  sale  of  goods,  where  no  delivery 
of  such  goods  Is  made  at  the  time  tbe  order 
Is  taken.  Tbe  petitioners  pray  for  an  injunc- 
tion against  the  city  of  Atlanta  and  the  tar 
officers  of  said  city,  restraining  them  from 
collecting  the  license  tax,  and  from  arresting 
Paley  or  any  other  agents  of  the  company  for 
a  violation  of  tbe  tax  ordinance.  Tbe  de 
fendants  answered,  in  effect  basing  their  de- 
fense on  the  averment  that  the  proi)erty  of 
the  Price  Company  in  Georgia  Is  subject  to 
taxation;  that  tbe  plaintiffs  do  a  local  busi- 
ness, which  Is  not  Interstate  conunerce,  nor 
done  by  traveling  salesmen,  within  the  mean- 
ing of  the  act  of  1896.  They  further  averred 
that  the  defendants  are  not  trying  to  enforce 
any  liability  of  the  plaintiffs  to  the  city  of 
Atlanta,  to  register  their  business  as  canvass- 
ers, or  to  pay  registration  tax  as  canvassers; 
but  they  aver  that  Paley  Is  a  canvasser,  and 
doing  business  as  such  In  the  city  of  Atlanta, 
and  Is  subject  to  register  his  business,  and 
Is  therefore  liable.  They  do  not  claim  the 
right  to  proceed,  either  by  execution  or  other- 
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wise,  against  the  Price  Company  or  their 
goodt,  for  Paley's  default  In  the  matter  of 
registration  tax.  On  the  hearing,  the  city  In- 
troduced George  H.  Saxe,  who  swore  that  he 
was  employed  by  the  city  of  Atlanta  In  con- 
nection with  the  tax  committee;  that  he  was 
familiar  with  the  storehouse  or  warehouse 
kept  by  the  Price  Company  on  Forsyth 
street;  that  said  company  received  large 
shipments  of  goods  at  said  place  in  boxes, 
and  the  boxes  were  opened,  and  the  goods 
talcen  out  and  put  upon  shelves  In  the  store; 
that  the  company  had  a  bookkeeper,  an  office, 
and  a  typewriter  In  the  store,  and  kept  the 
doors  of  the  same  open;  that  the  usual  stock 
carried  by  the  company  amounts  to  ?1,200. 
The  city  further  proved  by  Saxe  and  Hunter 
ttiat  on  the  day  they  made  affidavit  they  were 
in  the  store  or  warehouse  of  the  Price  Com- 
pany at  No.  112  Forsyth  street;  that  in  that 
store  there  are  about  20  clocks  fastened  or 
hung  to  the  walls;  that  there  are  about  a 
half  dozen  rugs  In  the  front  window  of  the 
store,  and  arranged  so  as  to  display  them; 
that  such  rugs,  or  similar  ones,  have  been 
in  the  store  for  a  month  past;  that  there  are 
a  good  many  white  lace  curtains,  or  Imitation 
lace  curtains,  which  are  not  In  boxes,  but  are 
folded  and  put  on  the  shelves;  that  the 
docks  now  on  the  walls,  or  others  like  them, 
have  been  there  three  or  four  months.  On 
the  part  of  the  company  and  Paley  an  affi- 
davit of  W.  F.  CraU,  one  of  the  firm  of  the 
Price  Company,  was  introduced.  This  wit- 
ness swore  to  the  truth  of  the  statements  In 
the  petition.  He  further  stated  that  large 
shipments  of  goods  to  the  warehouse  or  dis- 
tributing house  of  the  company  at  No.  112 
Forsyth  street  were  made  by  the  Kansas 
City  house  for  the  purpose  of  filling  orders 
for  goodb  taken  by  their  traveling  salesmen; 
that  sometimes  the  goods  came  In  large  pack- 
ages; that  when  such  was  the  case  the  sev- 
eral orders  were  taken  out  and  laid  on  the 
shelves  for  the  purpose  of  filling  orders;  that 
the  goods  were  not  put  on  the  shelves  for  the 
purpose  of  selling  them  directly  to  the  cus- 
tomers, but  they  were  put  there  for  con- 
venience, awaiting  shipment.  He  further 
stated  that  the  firm  kept  a  bookkeeper  and  a 
typewriter  in  the  store  or  warehouse,  but 
tbey  were  not  used  to  carry  on  any  dally  re- 
tail business,  but  for  the  purpose  of  keep- 
ing the  run  of  the  orders  sent  in  by  their 
traveling  salesmen,  and  of  the  goods  shipped 
by  the  Kansas  City  bouse  to  the  Atlanta 
warehouse  for  the  purpose  of  filling  orders; 
that  the  doors  of  this  warehouse  were  kept 
open  in  order  to  receive  goods  and  to  ship 
the  same  out,  and  that  the  stock  of  goods  on 
hand  was  not  for  the  purpose  of  carrying  on 
a  retail  business  in  the  city,  but  they  were 
stored  there  for  the  purpose  of  filling  orders; 
that  the  clocks  and  rugs  and  white  lace  cur- 
tains are  goods  which  have  been  heretofore 
sold  on  orders  by  salesmen,  and  which  were 
refused  by  the  customers  and  returned  to  the 
warehouse;    and  that  said   goods  consisted 


partly  of  goods  which  are  kept  thei'e  by 'the 
Kansas  City  firm  as  samples  for  traveling 
salesmen.  After  hearing  argument,  the  court 
denied  the  Injunction  as  to  Paley. 

1.  The  principle  of  law  announced  In  the 
first  headnote  need  not  be  elaborated  at  any 
length.  It  Is  elementary  that  taxation  Is  the 
rule,  and  exemption  from  taxation  the  excep- 
tion, and  tliat  one  claiming  to  be  exempt 
must  be  able  to  show  such  exemption  by  the 
clear  and  express  provisions  of  some  law.  It 
it  also  true  that  one  who  attacks  an  act  of 
a  governmental  body,  in  whom  the  right  of 
taxation  has  been  vested,  on  the  ground  of 
the  unconstitutionality  of  such  act,  must 
make  its  invalidity  clearly  and  unequivocally 
appear.  The  conflict  between  the  act  and  the 
fundamental  law  must  be  clear  and  palpa- 
ble, to  warrant  the  courts  In  declaring  the 
act  unconstltutlonaL  Wellborn  v.  Bstes,  70 
Ga.  390;  Howell  v.  State,  71  Oa.  224.  And 
any  doubt  on  this  point  will  be  resolved  In 
favor  of  the  constitutionality  of  the  enact- 
ment. Scovllle  V.  Calhoun,  76  Ga.  263.  The 
petition  and  evidence  in  the  record  of  the 
case  under  consideration  do  not  show  that 
the  orders  taken  by  the  salesmen  were  for- 
warded to  the  Price  Company  at  their  place 
of  business  In  the  state  of  Missouri,  nor  do 
they  show  that  such  orders  were  filled  in  the 
stat^  of  Missouri  and  shipped  to  Atlanta  for 
delivery  to  the  resi>ectlve  purchasers.  It 
may  be  that  such  is  Implied  from  the  lan- 
guage used  by  the-  member  of  the  firm  who 
testified  on  the  hearing.  In  the  petition  It  is 
stated  that  the  orders  are  sent  or  taken  to 
the  distributing  office  of  the  firm,  to  be  filled 
and  shipped  to  the  salesmen,  or  others,  who 
deliver  the  goods,  when  received,  to  the  cus- 
tomers from  whom  orders  have  been  pre- 
viously taken;  that  In  order  to  facilitate  the 
business  the  firm  has  In  the  dty  of  Atlanta  a 
warehouse  or  distributing  point,  to  which 
goods  are  shipped  from  the  ELansas  City 
house  for  the  purpose  of  fining  orders  taken 
by  the  salesmen  In  the  state  of  Georgia; 
that,  when  orders  are  brought  or  sent  In  by 
those  taking  them,  they  are  filled  from  this 
warehouse  or  distributing  point  The  evi- 
dence introduced  by  the  city  of  Atlanta  tend- 
ed to  show  that  the  firm  had  a  store  on  For- 
syth street  in  which  were  placed  a  stock  of 
goods  of  the  value  of  $1,200,  and  that  the 
doors  of  the  store  were  kept  open,  and  a 
display  of  the  g^Mds  made  in  the  window. 
It  was  peculiarly  within  the  province  of  the 
member  of  the  firm  who  testified  to  clearly 
and  unmistakably  show  the  nature  and  char- 
acter of  the  business  in  wliich  said  firm  was 
engaged  In  the  city  of  Atlanta.  If  It  be  true 
that,  when  orders  were  taken  by  canvassers, 
such  orders  were  sent  to  the  Kansas  City 
house,  and,  being  filled  there,  were  shipped 
to  the  warehouse  In  the  city  of  Atlanta  for 
distribution,  a  simple  statement  of  that  fact 
would  have  obviated  the  necessity  of  any  con- 
struction of  tiie  lang:uage  used  by  the  wit- 
ness.   It  It  be  true  that  orders  sent  In  by 
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Balesmen  were  not  sent  direct  to,  and  filled 
from  the  goods  on  hand  In,  the  Atlanta  ware- 
bouse,  a  statement  of  that  fact,  clearly  and 
explicitly  made,  wonld  also  have  obviated 
tbe  necessity  of  any  construction  of  language 
to  ascertain  what  the  witness  meant.  These 
plaintiffs  in  error  sought  an  injunction  against 
the  city  because,  as  they  alleged,  tbe  tax 
ordinance,  as  to  them,  was  unconstitutional. 
Whether  constitutional  or  not  depended  up- 
on the  nature  and  manner  In  which  they 
conducted  their  business;  and  If  the  peti- 
tioners failed  to  show  that  their  business 
was  conducted  in  a  manner  which  made 
them  exempt  from  this  tax,  when  in  fact 
they  were  exempt,  the  fault  la  attributable 
to  them  alone.  Certainly  they  were  not  en- 
titled to  an  Injunction  restraining  the  en- 
forcement of  the  tax  ordinance  against  them, 
unless  they  made  It  clearly  appear  that  they 
were  exempt  from  Its  operation. 

2.  Neither  the  petition  nor  the  evidence  In 
the  record  shows  that  the  orders  talcen  by 
the  salesmen  are  forwarded  to  be  filled  by 
the  Price  Company  at  their  place  of  busi- 
ness In  Kansas  City,  Mo.,  nor  that  such  or- 
ders were  In  fact  filled  at  that  point,  and 
shipped  to  Atlanta  for  delivery  to  tbe  re- 
spective purchasers.  Neither  does  the  rec- 
ord show  that  goods  are  shipped  to  Atlanta 
by  the  firm  from  Kansas  City  only  after  or- 
ders from  customers  have  been  there  received. 
In  tbe  petition  it  is  stated  that  the  orders 
are  sent  or  taken  to  the  distributing  office 
of  the  firm,  to  be  filled  and  shipped  to  the 
salesmen,  or  others,  who  deliver  the  goods, 
wben  received,  to  the  customers  from  whom 
orders  have  been  previously  taken;  that  In 
order  to  facilitate  the  business  the  firm  has 
In  tbe  city  of  Atlanta  a  warehouse  or  dis- 
tributing point,  to  which  goods  are  shipped 
from  the  Kansas  City  house  for  the  purpose 
t»f  filling  orders  taken  by  the  salesmen  in  the 
state  of  Oeorgia;  that  no  goods  are  sold  from 
this  warehouse,  but,  toJien  orders  are  brought 
in  or  $«at  in  by  ffiose  taking  them,  they  are 
filled  from  thi*  toarehouse,  or  distributing 
point.  The  language  italioizsed  is  susoepti- 
ble  of  no  other  construction  than  that  goods 
are  lodged  In  the  warehouse  in  Atlanta  in 
advance  of  any  orders  being  procured  there- 
for, and  that  orders,  when  taken  In  Oeorgia, 
are  brought  or  carried  directly  to  this  local 
warehouse,  and  filled  from  goods,  belonging 
to  the  firm,  previously  shipped.  Indeed,  the 
petition  alleges  that  tbe  orders  are  taken  or 
sent  to  the  distributing  office  of  the  firm  to 
be  filled,  and  then  designates  tbe  warehouse 
In  Atlanta  as  a  distributing  point  for  Oeor- 
gia. The  evidence  for  the  complainants  tend- 
ed to  show  that  all  of  the  statements  made 
in  the  petition  were  true;  that  large  ship- 
ments of  goods  were  received  at  tbe  ware- 
house in  Atlanta  from  the  Kansas  City  house, 
—not  for  the  purpose  of  selling  them  directly 
to  customers,  nor  for  carrying  on  any  dally 
retail  business,  but  for  the  purpose  of  filling 
orders  taken  by  their  traveling  salesmen. 


Sometimes  groods  came  In  large  packago^  la 
which  event  separate  orders  were  taken  out 
and  laid  on  the  shelves,  and  anywhere  else 
in  tbe  warehonse,  for  tbe  purpose  of  filling 
orders.  The  bookkeeper  and  typewriter  who 
stay  In  the  warehouse  are  not  used  for  tbe 
puriwse  of  carrying  on  any  daily  retail  busi- 
ness, but  for  the  purpose  of  keepmg  tne  mn 
of  the  orders  sent  In  by  their  traveling  sales 
men,  and  of  the  goods  shipped  by  the  Kan- 
sas City  house  to  the  Atlanta  warehouse  for 
the  purpose  of  filling  orders.  The  petition 
and  evidence  clearly  mean  that  goods  are 
stored  In  the  warehouse  In  Atlanta;  that  no 
retail  business  is  done  from  the  counters, 
but  that  soliciting  agents  go  from  house  to 
bouse,  take  orders,  and  carry  or  send  them 
in  to  the  warehouse  in  Atlanta,  where  the  or- 
ders are  filled  from  the  stock  of  goods  therein 
contained.  If  it  appeared  that  all  orders 
were  first  sent  to  the  Kansas  City  house,  filled 
there,  consolidated  into  one  shipment,  and 
sent  in  to  Atlanta,  tbe  paduge  there  broken, 
and  the  separate  orders,  so  prepared  and  filled 
in  Kansas  City,  stored  in  the  warehonse. 
awaiting  delivery,  a  different  question  might 
arise.  But  that  is  not  this  case.  The  goods 
are  sent  into  this  state,— not  sold,  but  tor 
tbe  purpose  of  being  sold.  While  it  is  ex- 
clusively the  province  of  the  United  States 
congress  to  regulate  commerce  between  the 
states,  and  to  protect  such  commerce  from 
hostile  or  Interfering  state  legislation,  yet 
wben  products  are  shipped  from  one  state 
and  lodged  in  another  state,  there  to  be  of- 
fered for  sale  In  open  market,  such  products 
lose  tbe  character  of  Interstate  commerce,  and 
assume  a  domestic  character,  merging  and 
sinking  into,  and  becoming  intermingled  with, 
the  general  mass  of  prc^erty  In  such  state, 
and  are  subject  to  the  laws  of  taxation  which 
there  exist,  and  the  business  of  selling  such 
products  Is  alike  taxable.  Manufacturing 
Co.  V.  Wright,  9T  Ga.  114,  2B  8.  K  249;  Same 
V.  Thomas,  Id., — citing  Brown  v.  Houston,  114 
U.  S.  622,  6  Sup.  Ct  1091.  In  support  <^ 
the  contention  that  Paley  was  engaged  in 
soliciting  orders  for  goods  which  should  be 
regarded  and  treated  as  Interstate  commerce, 
counsel  for  plaintiff  in  error  cites,  among 
others,  the  case  of  Bange  Co.  v.  Johnson,  84 
Oa.  754,  11  S.  E.  233.  In  that  case  it  appear- 
ed that  tbe  agent  of  the  company  was  pro- 
vided with  a  sample  stove;  that  he  traveled 
over  certain  territory  allotted  to  him,  exhib- 
ited the  sample,  took  orders  for  the  company 
for  the  purchase  of  such  stoves  from  persons 
desiring  to  buy,  transmitted  tbe  orders  to  the 
superintendent  of  the  company,  at  his  bead- 
quarters  (which  were  sometimes  in  such  ter- 
ritory and  sometimes  in  another  state),  and 
tbe  company  thereupon,  from  its  office  and 
place  of  business  (which  was  in  St.  Louis. 
Mo.),  ffiled  the  orders,  through  the  superin 
tendent,  and  delivered  the  ranges  as  the  or- 
ders were  taken.  But  in  no  case  did  tbe 
agent  sell  or  deliver  the  sample  ranges  in- 
trusted to  blm.    The  company  had  no  place 
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of  business  In  Georgia,  but  ranges  were  some- 
1.1x388  stored  In  warehouses,  after  they  were 
sold  by  sample,  until  delivered  to  the  pur- 
chasers. Under  this  state  of  facts,  It  was  held 
tliat  an  agent  who  took  such  orders  In  Floyd 
county,  Ga.,  though  a  peddler,  within  the 
meaning  of  the  Code  of  this  state,  was  pro- 
tected by  the  Interstate  commerce  clause  of 
tlie  federal  constitution  against  the  provisions 
of  the  Code  requiring  a  license  to  peddle,  etc. 
TThe  decision  made  was  based  upon  adjudi- 
cations of  the  supreme  court  of  the  United 
States.  It  Is  not  necessary,  and  would  not 
be  proper,  for  us,  In  an  Informal  way,  to 
question  the  correctness  of  the  decision  ren- 
dered; but,  for  myself,  I  take  the  oppor- 
tunity of  saying  that  the  principle  which  It 
rules  has  been  at  least  carried  to  Its  ex- 
treme limit  The  present  case,  however,  is 
quite  dissimilar  in  its  facts,  and  the  principle 
announced  as  correct  In  that  case  cannot  ap- 
ply here.  It  must  follow  that  the  license 
tax  imposed  In  this  case  was  not  in  conflict 
with  the  provisions  of  the  federal  constitu- 
tion before  referred  to,  and  accordingly  there 
■was  no  error  In  refusing  to  grant  the  injunc- 
tion on  this  grotmd. 

3.  The  plaintiffs  in  error  Insist  that  Paley 
was  a  traveling  salesman,  and  for  that  rea- 
son protected  against  the  license  tax  imposed, 
by  the  provisions  of  the  act  of  the  legislature 
of  this  state  approved  December  14,  1896 
(Acta  1896,  p.  36),  entitled  "An  act  to  prohibit 
tbe  municipal  authorities  of  any  incorporated 
town  from  levying  or  collecting  any  tax  or 
Income  license  on  any  traveling  salesman  en- 
gaged in  taking  orders  for  the  sale  of  goods, 
where  no  delivery  of  goods  Is  made  at  the 
time  of  taking  such  orders."  In  the  body  of 
tbe  act  It  is  declared  that  it  shall  not  be  law- 
ful for  the  municipal  authorities  of  any  in- 
corporated town  to  levy  or  collect  any  tax 
or  license  from  any  traveling  salesman  en- 
gaged In  taking  orders  for  the  sale  of  goods, 
where  no  delivery  of  goods  is  made  at  the 
time  of  taking  such  orders.  The  term  "trav- 
el" has  no  precise  or  technical  meaning  when 
used  without  limitation.  Its  primary  and  gen- 
eral Import  is,  to  pass  from  one  place  to  an- 
other, whether  for  pleasure,  instruction,  busi- 
ness, or  health.  Lockett  v.  State,  47  Ala.  45. 
Webster  defines  a  "traveler"  as  one  who 
travelB  In  any  way.  Distance  is  not  material. 
Black,  In  his  Law  Dictionary  (tit  "Travel"), 
defines  the  term  to  mean:  "To  go  from  one 
place  to  another  at  a  distance;  to  journey," 
etc.  "Canvass"  Is  defined  In  the  Standard 
Dictionary  of  the  English  Language  to  mean: 
"To  go  about  (a  region  or  district)  to  solicit 
votes,  orders,  subscriptions,  or  the  like;  trav- 
erse (a  district  or  region)  for  inquiry,  or  in 
the  effort  to  obtain  something;  •  •  •  to 
canvass  a  territory  for  a  subscription  book," 
etc.  As  has  been  said,  the  word  "travel"  has 
no  precise  or  technical  meaning  when  used 
without  limitation.  "In  construing  statutes, 
the  ordinary  signification  shall  be  applied  to 
all  words,  except  words  of  art  or  connected 


with  a  particular  trade  or  subject-matter," 
etc.;  "and  in  all  Interpretations  the  court 
shall  look  diligently  for  the  Intention  of  tbe 
general  assembly,  keeping  In  view  at  all 
times  the  old  law,  the  evU  and  tbe  remedy." 
PoL  Code,  I  4,  pars.  1,  9.  The  subject-matter 
of  the  act  frequently  has  quite  a  material 
bearing  uiran  the  signification  of  words  or 
terms  used  therein.  For  instance,  under  stat- 
utes relating  to  the  rights  of  travelers  upon 
highways  or  streets,  a  resident  of  the  county, 
district  or  town,  passing  over  such  highway 
or  street  even  though  for  a  short  distance,  or 
going  to  and  from  his  home  or  business, 
might  as  well  be  regarded  as  a  traveler,  as  a 
nonresident  journeying  through  tbe  county. 
So,  under  a  statute  relating  to  the  rights  of 
travelers  or  guests  at  hotels,  a  townsman  or 
neighbor  may  be  a  traveler,  and  therefore  a 
guest  at  an  inn,  as  well  as  he  who  comes 
from  a  distance  or  from  a  foreign  country. 
Walling  V.  Potter,  35  Conn.  183.  The  pro- 
visions of  the  act  of  1896  apply  to  all  the  in- 
corporated towns  in  this  state.  The  term 
"traveling  salesmen,"  used  In  thait  act  means 
to  Include  only  that  class  of  persons  engaged 
In  selling  goods,  either  by  sample  or  other- 
wise, who  travel  on  this  business  from  city  to 
city  and  from  town  to  town,  and  whose  busi- 
ness relations  are  connected  with  those  who, 
in  such  cities  or  towns,  are  likewise  engaged 
In  business  which  contemplates  a  resale  of 
the  goods  sold,  or  consumption  In  large  quan- 
tities. The  provisions  of  that  act  do  not  con- 
template another  and  entirely  different  class 
of  persons,  who.  In  a  given  town  or  city  or 
county,  go  from  house  to  house  In  their  ef- 
forts to  take  orders  for  goods.  Tbe  latter  are 
canvassers,  not  traveling  salesmen,  and  are 
not  embraced  within  the  terms  of  the  act  of 
1886.  The  court  committed  no  error  in  de- 
nying the  injunction,  and  the  Judgment  la  af- 
firmed.   All  the  justices  concurring. 
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(Supreme  Court  of  Georgia.    Oct  17,  1898.) 

Frddi.bk's  LtCENsa — Who  Liablb. 

1.  Where  a  municipal  ordinance  in  one  sec- 
tion provides  that  "peddlers  engaged  in  selling 
any  kind  of  merchandise,  shall  pay  per  year 
S500.00,"  and  in  another  section  providea  that 
"transient  traders  or  dealers,  wlio  sliall  take 
orders  for  any  of  tbe  following  named  articles 
at  retail,  shall,  before  offering  the  same  for 
sale,  or  soliciting  orders,  take  out  a  license  to 
be  fixed  by  the  mayor,  viz.:  Clocks,  watches, 
clothes,  shirts,  dry-goods,  boots,  shoes,  hats, 
caps,  hardware,  jewelry,  spectacles,  silver  and 
plated  ware,  fancy  goods,  groceries  or  furni- 
ture,"—an  agent  engaged  in  going  from  house 
to  house,  carrying  samples  of  curtains  and  mgs, 
and  taking  orders  for  such  goods,  which  orders 
are  filled  by  his  principal,  is  not  a  peddler,  with- 
in the  meaning  of  the  ordinance. 

2.  Though  such  agent  may  in  a  single  in- 
stance offer  to  sell,  or  even  actually  sell,  one 
of  the  samples  which  he  carries  with  him,  this 
fact  alone  would  not  render  him  liable  to  pay 
the  license  imposed  npon  peddlers. 
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S.  Ad  agent  of  a  firm  or  corporation,  who 
yoes  from  towa  to  town  in  this  state  exhibitinK 
samples  of  goods,  and  taking  orders  on  his  em- 
ployer or  employers  for  such  goods  from  con- 
sumers, is  a  "traveling  salesman,"  witliin  the 
meaning  of  the  act  of  December  14,  1896. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Snmter  connty; 
Z.  A.  Llttlejohn,  Judge. 

G.  F.  Klmmel  was  conyicted  of  vlolatlngr 
&  dty  ordinance,  and  from  a  Judgment  dls- 
misBing  a  writ  of  certiorari  he  brings  error. 
Reyersed. 

W.  P.  Wallls  and  J.  B.  Hudson,  t(X  plaintiff 
In  error.  Jas.  Taylor  and  P.  A.  Hooper,  Sol. 
Oen.,  for  defendants  in  error. 

PISH,  J.  1.  We  are  of  opinion  that  the 
Judgment  of  the  court  below,  afflrming  the 
Judgment  of  the  municipal  court  and  dismiss- 
ing the  certiorari,  was  erroneous.  The  de- 
fendant in  the  municipal  court  was  tried  "for 
ylolatlng  license  ordinance,  and  peddling  In 
the  city  of  Americus,  Oa.,  without  license." 
The  prosecution  introduced  in  evidence  the 
following  section  of  the  license  ordinance  of 
the  city  for  the  year  18»7:  "Peddlers  en- 
gaged In  selling  any  kind  of  merchandise 
shall  pay  per  year  $600.00."  The  accused  put 
In  evidence  ttie  foDowing  portions  of  the  or- 
dinance: "Transient  traders  or  dealers,  who 
shall  take  orders  for  any  ot  the  following 
named  articles  at  retail,  shall,  before  offering 
the  same  for  sale,  or  soliciting  orders,  take 
out  a  license  to  be  fixed  by  the  maym:,  ylz.: 
Clocks,  watches,  clothes,  shirts,  dry-goods, 
boots,  shoes,  hats,  caps,  hardware,  Jewelry, 
spectacles,  silver  and  plated  ware,  fancy 
goods,  groceries  or  furniture.  Persons  who 
from  their  general  commercial  actions  or 
professions  shall  make  it  evident  to  the  may- 
or and  city  council  that  they  are  not  bona 
fide  resident  merchants,  shall  be  considered 
transient  traders  or  dealers."  The  evidence 
failed  to  show  that  the  defendant  was  a  ped- 
dler, within  the  meaning  of  the  word  "ped- 
dlers" In  the  municipal  ordinance  in  question. 
Whether  the  word  "peddler,"  when  used  in  a 
municipal  ordinance,  without  any  descrip- 
tive words  enlarging  or  qualifying  Its  or- 
dinary meaning,  should  generally  be  con- 
strued In  the  sense  In  which  this  court  has 
decided  It  la  used  In  the  Code,  we  are  not 
called  upon  to  determine.  Counsel  represent- 
ing the  city  cite  the  case  of  Range  Co.  y. 
Johnson,  84  6a.  754.  11  a  B.  238,  In  which 
it  was  held  that  "one  whose  vocation  is  to 
go  from  place  to  place  with  a  sample  stove 
carried  upon  a  wagon,  exhibiting  the  sample, 
and  procuring  (urders,  which  Ills  employer 
afterwards  fills  by'  delivering  through  other 
agents  the  stoves  so  ordered,  is  a  peddler, 
within  the  meaning  of  the  Code  of  Georgia." 
That  decision  was  based  upon  a  construction 
of  the  following  provisions  of  section  1631  of 
the  Code  of  1882,  which  are  now  embodied  In 
section  1640  of  the  Political  Code:  "Every 
peddler  or  itinerant  trader,  by  sample  or  oth- 


erwise, must  apply  to  the  ordinary  of  each 
county  where  he  may  deitlre  to  trade,  for  s 
license,  which  shall  be  granted  to  him  on  Hw 
terms  said  ordinary  has  or  may  impose,"  etc 
Under  that  decision,  we  think  that  tbe  evi- 
dence in  the  case  at  bar  showed  th&t  tbe  ac- 
cused was  a  peddler,  within  the  meaning  giv- 
en to  that  word  by  the  Code.  We  think  It 
is  evident,  however,  that  the  word  "peddlers" 
In  the  ordinance  In  question  was  not  intend- 
ed to  have  the  enlarged  meaning  which  it  has 
In  the  Code.  While  the  license  for  "peddlers 
engaged  In  selling  any  kind  of  merchandise" 
Is  absolutely  fixed  at  $500  per  year,  a  sep- 
arate provision  Is  made  for  "transient  trad- 
ers or  dealers"  taking  orders  for  goods  at  re- 
tail, who  are  required  to  take  out  a  license 
to  be  fixed  by  the  mayor.  The  fact  that  a 
distinction  is  made  in  the  ordinance  between 
"peddlers"  and  "transient  traders  or  dealers" 
taking  orders  for  goods  at  retail— the  fonaer 
being  required  to  pay  a  fixed,  and  what 
seems,  for  the  city  In  question,  a  very  high, 
license,  and  the  amount  to  be  paid  for  a  li- 
cense by  the  latter  iwing  left  entirely  to  the 
discretion  of  the  mayor— shows  that  the 
word  "peddlers"  was  not  intended  to  Indnde 
transient  traders  taking  orders  for  goods.  In 
this  view  of  the  matter,  we  do  not  think  it 
makes  any  difference  whether  the  catalogne 
of  goods  In  the  section  of  the  ordinance  which 
treats  of  transient  traders  or  dealers  Is  ex- 
haustive or  not  It  Is  sufficiently  compre- 
hensive, we  think,  to  show  that.  If  any  par- 
ticular article  or  class  of  goods  was  left  out 
of  the  list.  It  was  either  by  mere  Inadvert- 
ence, or  for  the  purpose  of  allowing  those 
taking  orders  for  It  to  do  so  without  paying 
a  license  for  so  doing.  It  appeared  from  the 
defendant's  statement  that  he  was  engaged 
in  going  from  house  to  house  in  the  city  of 
Americus,  carrying  samples  of  curtains  and 
rugs,  and  taking  orders  for  such  goods, 
which  were  filled  by  the  L.  B.  Price  Compa- 
ny, of  Kansas  City,  Mo.,  which  he  represent- 
ed, and  he  had  neither  sold  nor  offered  to 
sell  any  of  the  goods  which  he  carried  with 
him  as  samples.  It  was  admitted  by  tbe 
prosecution  that  "Mr.  E.  L.  Stanfield  bought 
a  rug  from  the  defendant  paying  tor  It  hi 
Installments,  taking  a  contract,  and  it  was 
not  delivered  until  two  weeks  after  be  took 
tbe  order,  and  that  he  made  a  contract  where- 
by the  L.  B.  Price  Company  took  title  to  tbe 
goods;  that  he  told  Mrs.  Ragan  that  be  was 
taking  orders  to  be  delivered  In  the  future; 
and  that  she  gave  him  an  order  to  be  deliv- 
ered in  the  future."  Only  three  witnesses 
were  Introduced  by  the  city.  One  ot  these 
was  the  city  marshal,  whose  testimony,  ex- 
cept in  so  far  as  It  involved  mere  heantay 
and  the  opinions  of  the  witness,  was  not  at 
all  Inconsistent  with  the  defendant's  state- 
ment. The  testimony  of  the  second  witness. 
Nina  Postell,  corroborated  the  statement. 
The  only  thing  in  the  testimony  which  con 
dieted  In  the  slightest  degree  with  this  state- 
ment of  the  defendant  was  the  evidence  of 
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ttae  wltneM  Leona  JLiee.  ConnBel  for  the  dty 
contend  that  her  testimony  abows  that  he 
came  to  her  honae,  and  sold  her  a  curtain 
which  he  carried  aronnd  with  him,  or  one 
which  he  at  least  had  In  Americas  at  the 
time  he  took  an  order  from  her.  We  do  not 
think  that  Leona  Lee's  testimony  shows  that 
the  defendant  sold  her  a  certain.  Taking  her 
eTldence  In  the  strongest  light  against  him, 
and  without  considering  It  In  the  l>ght  of 
the  explanation  which  he  gave  of  the  trans- 
action with  her.  It  simply  shows  an  effort  on 
his  part  to  sell  to  her  one  of  the  curtains 
which  be  carried  as  a  sample.  According  to 
bis  statement,  with  which  her  testimony  Is 
perfectly  reconcilable,  he  did  not  even  offer 
to  sell  her  one  of  his  samples,  but  intended 
and  did  undertake  to  flU  an  order  which  he 
obtained  from  her  with  a  curtain  which  was 
to  be  forwarded  to  him  from  Birmingham, 
Ala.,  by  the  bouse  which  he  represented,  np- 
on  an  order  which  he  had  obtained  from  an- 
other party,  who.  had  countermanded  the  or- 
der after  he  had  sent  It  to  the  company 
which  he  represented.  In  the  light  of  the 
other  testimony  and  the  admissions  of  the 
prosecution,  the  evidence  of  Leona  Lee  was 
wholly  insufficient  to  show  that  the  defend- 
ant's vocation  while  he  was  In  Americus  was 
different  from  what  It  appeared  to  be  from 
his  statement  If  the  only  vocation  In  which 
the  defendant  engaged  in  Amerlcns  was  to 
go  from  house  to  house,  carrying  samples  of 
curtains  and  rugs,  and  taking  orders  for 
such  goods,  to  be  filled  by  the  company  which 
be  represented,  he  was  not  a  peddler,  within 
the  meaning  of  the  municipal  ordinance. 
That  a  person  engaged  In  such  business  Is 
not  a  peddler,  where  the  statute  or  ordinance 
does  not  undertake  to  enlarge  the  ordinary 
meaning  of  the  word,  see  Town  of  Spencer 
V.  Whiting,  68  Iowa,  678,  28  N.  W.  13;  City 
of  Davenport  v.  Rice,  75  Iowa,  74,  89  N.  W. 
1J)1;  Com.  V.  Famum,  114  Mass.  207. 

2.  The  mere  fact  that  a  person  engaged  in 
such  vocation  in  a  single  Instance  offers  for 
sale,  or  actually  sells,  an  article  which  he 
carries  with  blm  as  a  sample,  will  not  make 
him  a  peddler.  If,  In  connection  with  proof 
of  a  single  sale.  It  were  also  shown  that  he 
went  from  house  to  house  trying  to  sell  the 
goods  which  he  had  with  him,  we  think  he 
might  be  considered  a  peddler.  But  proof  of 
a  single  sale  of  one  of  bis  samples,  without 
more,  would  not  be  sufficient  to  show  that  he 
was  a  peddler.  Rex  v.  Little,  1  Burrows, 
609;  Town  of  Spencer  v.  Whiting  and  Com. 
V.  Famum,  supra;  State  v.  Moorehead,  42  8. 
C.  211,  20  a  B.  544.  See,  also.  In  re  Houston, 
47  Fed.  539;  State  v.  Ray,  109  N.  C.  736,  14 
S.  E.  83. 

8.  We  next  consider  whether  the  business 
carried  on  by  the  accused  in  Amerlcus  was 
protected  from  municipal  taxation  by  the  act 
of  December  14,  1886.  We  think  It  was. 
That  act  provides  that  "It  shall  not  be  lawful 
for  the  municipal  authorities  of  any  incorpo- 
rated town  to  levy  or  collect  any  tax  or  11- 
81  as.— 40 


cense  from  any  traveling  salesman  engaged 
In  taking  orders  for  the  sale  of  goods  where 
no  delivery  of  goods  is  made  at  the  time  of 
taking  such  orders."  We  are  of  opinion  that 
the  defendant  was  a  "traveling  salesman," 
within  the  meaning  of  this  act  It  was  ad- 
mitted that  "the  headquarters  and  genera! 
offices  and  main  and  principal  shops  [of  the 
L.  B.  Price  Company]  are  at  Kansas  City, 
Missouri,  that  the  goods  are  shipped  from 
Kansas  City  to  the  distributing  points,  and 
that  the  accounts  are  kept  In  Kansas  City, 
Missouri."  The  defendant  stated  that  the  dis- 
tributing points  of  the  Price  Company  were 
Houston,  Tex.,  Birmingham,  Ala.,  and  Atlan- 
ta, Ga.;  that  his  home  was  in  the  state  of 
Iowa,  and  he  traveled  over  Georgia  and  sev- 
eral other  Southern  states,  representing  this 
company  and  taldng  orders  for  goods.  He 
also  stated  that  all  the  goods  for  which  he 
took  orders  in  Amerlcus  were  shipped  to  him, 
upon  such  orders,  from  the  Birmingham  dis- 
tributing point,  and  he  delivered  them  to  the 
customers  who  had  ordered  them.  There 
was  nothing  In  the  evidence  introduced  by 
the  city  which  at  all  conflicted  with  this  por- 
tion of  bis  statement  unless  It  be  the  testi- 
mony of  Leona  Lee,  to  which  we  have  al- 
ready alluded;  and  the  evidence  of  the  ex- 
press agent  at  Amerlcus,  who  was  introduced 
by  the  defense,  tended  to  confirm  the  state- 
ment with  reference  to  the  point  from  which 
the  goods  were  shipped  to  the  defendant 
No  effort  was  made  to  prove  that  the  accused 
Uved  in  Amerlcus,  or  even  In  Gteorgla.  We 
apprehend  that  the  term  "traveling  sales- 
man" cannot  properly  be  confined  simply  to 
those  persons  who  travel  from  place  to  place, 
representing  wholesale  houses  or  manufac- 
turers, and  taldng  orders  for  goods  only  from 
persons  or  firms  who  buy  to  sell  again.  It 
seems  to  ns  that  one  who  represents  a  man- 
ufacturer or  a  retail  bouse,  and  goes  from 
place  to  place,  taking  orders  on  his  house 
from  consumers.  Is  as  much  a  "traveling 
salesman"  as  a  drummer  who  confines  his 
dealings  to  merchants.  A  drummer  who  goes 
from  town  to  town,  taking  orders  from  man- 
ufacturers for  machinery,  fuel,  oil,  belting,  or 
other  necessary  supplies,  which  are  to  be  con- 
sumed In  the  purchaser's  business,  although 
he  may  take  orders  only  from  consumers.  Is 
as  much  a  traveling  salesman  as  he  would 
be  If  he  took  orders  for  such  articles  only 
from  those  who  purchased  them  with  a  view 
of  selling  them  again.  We  cannot  see  that 
It  makes  any  difference  whether  the  person 
who  goes  from  town  to  town,  taking  orders 
for  goods,  deals  only  with  merchants  or  large 
consumers,  or  takes  orders  only,  from  very 
small  consumers.  In  either  case  we  think  he 
is  a  traveling  salesman,  within  the  meaning 
of  the  term  as  employed  in  this  act  We  ap- 
prehend that  one  purpose  of  the  general  as- 
sembly—perhaps the  main  one— in  passing 
this  act  was  to  protect  the  traveling  repre- 
sentatives of  mercantile  houses  or  manufac- 
turers which  are  located  in  this  state  from 
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municipal  taxation,  because  of  the  fact  that 
the  salesmen  or  agents  of  merchants  or  man- 
ufacturers located  and  holding  their  goods 
In  other  states  can  come  Into  Georgia  and 
take  orders  for  such  goods  without  paying 
any  municipal  tax  whatever,  being  protected 
from  such  taxation  by  the  constitution  of  the 
United  States.  To  hold  that  the  term  "trav- 
eling salesman"  does  not  apply  to  a  person 
carrying  on  the  kind  of  business  In  which  the 
accused  was  engaged  In  Amerlcus  would  be 
to  hold  that  the  agents  of  firms  and  manu- 
facturers which  are  located  In  other  statea 
can  come  Into  the  towns  and  cities  of  Geor- 
gia, and  take  orders  for  their  principals  from 
consumers  In  this  state,  unhampered  by  mu- 
nicipal taxation,  and  yet  that  the  municipali- 
ties In  Georgia  can  tax  the  traveling  agents 
of  our  resident  firms  and  manufacturers  who 
undertake  to  do  the  same  thing.  This,  It 
seems  to  ns,  would  in  a  great  measure  defeat 
the  purpose  which  the  legislature  had  In  view 
In  passing  the  act  The  traveling  agents  of 
dealers  located  and  keeping  their  stocks  of 
goods  In  other  states  needed  no  protection 
from  municipal  taxation  from  the  lawmaking 
power  of  Georgia.  It  was  only  the  traveling 
representatives  of  Georgia  merchants  and 
manufacturers  who  needed  such  protection; 
and  we  think  the  legislature  Intended  to  pro- 
tect such  agents  who  take  orders  from  con- 
sumers, as  well  as  those  who  take  orders  only 
from  dealers.  The  decision  of  this  court  In 
the  case  of  L.  B.  Price  Co.  v.  Qty  of  Atlanta 
(decided  at  the  March  term,  1898)  31  S.  B.  619, 
which  is  cited  by  counsel  for  the  prosecution, 
Is  not  hi  confiict  with  these  views.  The  evi- 
dence warranted  a  finding  in  that  case  that 
the  agent  of  the  L.  B.  Price  Co.,  who  It  was 
claimed  was  a  "traveling  salesman,"  within 
the  meaning  of  the  act  of  1896,  lived  in  At- 
lanta, and  canvassed  that  city  for  orders, 
which  were  filled  by  the  Price  Company  from 
a  stock  of  goods  which  was  kept  by  the  com- 
pany In  Atlanta.  He  was  no  more  a  travel- 
ing salesman  than  the  driver  of  a  grocer's 
wagon,  or  the  grocer's  clerk,  who  goes  around 
from  customer  to  customer  In  the  city  where 
Hie  grocer  keeps  his  goods  and  conducts  his 
business,  delivering  goods  which  have  been 
pmrchased  from  his  principal,  and  taking  or- 
ders on  such  principal  for  other  goods.  He 
was  merely  a  local  -  salesman,  and  It  was 
rightly  held  that  he  was  not  protected  from 
municipal  taxation  by  the  act  in  qnestlon. 

The  above  rulings  absolutely  control  the 
present  case,  and  It  Is  unnecessary  to  consider 
the  constitutional  question  made  in  the  rec- 
ord.   Judgment  reversed. 


(123  N.  C.  358) 

In  re  YOUNG'S  WILL. 

(Supreme  Conrt  of  North  Carolina.    Dee.  9, 

■    1898.) 

WiLiiS— Probate — Noksuit  —  Appk  al— Tbamb- 

ACTiON  WITH  Decedent. 
1,  As  the  probate  of  a  will  Is  a  proceeding  in 
tern,  the  paities  cannot  heve  a  judicment  of 


nonsuit,  and  thas  relieve  the  court  of  its  dutj. 

2.  Error  in  rendering  judgment  of  nonsuit 
•n  the  contested  probate  of  a  will,  will  not  be 
revised  In  the  absence  of  an  appeal  by  the 
caveators. 

3.  On  an  issue  of  devlsavit  vel  non,  a  cred- 
itor who  is  a  witness  to  and  propounder  of  tlw 
will  is  competent  to  testify  as  to  decedent'i 
declarations;  the  witness  not  being  an  inter- 
ested party,  nor  the  attestation  of  the  will  a 
personal  transaction  with  deceased,  within 
Code,  f  690. 

Appeal  from  superior  conrt,  Fbrsytli  eonnty; 
Mclver,  Judge. 

J.  P.  Fearlngton  offered  for  probate  the  wID 
of  W.  E.  Tonng,  deceased.  On  the  lasne  dev- 
lsavit vel  non,  nonsuit  was  taken,  and  the  pro- 
poander  appeals.    Reversed. 

Watson,  Buxton  &  Watson  and  Jonea  &  Pat- 
terson, for  appellant  Glenn  &  Manly,  for  ap- 
pellee. 

PAIRCLOTH,  O.  J.  tbe  script  foand  In  die 
record  was  ottered  to  the  clerk  as  tlie  nnncs- 
patlve  will  of  W.  B.  Toung  for  probate,  and 
was  caveated  by  the  heirs  and  distributees  of 
Toung.  The  issue  devlsavit  vd  non  was  trans- 
ferred to  the  superior  court  for  trial.  The  offer 
to  probate  was  made  by  J.  P.  Fearlngton,  one 
of  the  witnesses  and  the  largest  creditor,  no  ex- 
ecutor being  named.  On  the  trial,  the  witness 
Fearlngton  was  asked  to  state  the  dedarationa 
of  Young.  This  was  objected  to  by  tbe  cavea- 
tors, and  excluded  by  the  court  as  incomjpetent, 
under  section  S90  of  the  Code.  Nonsolt  was 
taken,  and  the  propounder  appealed. 

A  similar  case  was  Hutson  v.  Sawyer,  1(M 
N.  C.  1,  10  S.  E.  85,  and  cases  cited,  in  which 
It  was  held  that  the  probate  of  a  will  was  a 
proceeding  in  rem,  to  which  there  la  strictly 
no  parly;  that,  whether  the  acting  parties  are 
silent  or  withdraw,  the  matter  is  in  custody 
of  the  law,  and  the  court  must  retain,  deter- 
mine, and  settle  the  issue;  and  that  tbe  par- 
ties cannot  have  a  Judgment  of  nonanlt,  and 
thus  relieve  the  court  of  its  duty.  As  tbe 
caveators  did  not  appeal  from  the  Judgment 
of  nonsuit  we  do  not  further  consider  it  Tbe 
witness,  not  being  a  party,  and  not  a  distrib- 
utee or  legatee,  Is  in  no  way  interested  in  the 
issue.  As  a  creditor,  it  is  immaterial  to  him 
how  the  issue  may  be  determined. 

In  Vaster  v.  Collins,  101  N.  C.  114,  7  S.  E. 
687,  it  was  held  that  the  act  of  attesting  the 
execution  of  a  will  is  not  a  personal  transac- 
tion with  the  deceased,  within  the  prohibition 
of  section  590  of  the  Code.  Sucb  a  witness  is 
the  witness  of  the  law,  and  not  of  the  parties. 
Looking  at  the  law  before,  and  under  tbe  Code-, 
we  bold  that  the  Judgment  excluding  tbe  tes- 
timony of  Fearlngton  was  erroneous. 

Pepper  v.  Broughton,  80  N.  C.  251,  was  re- 
lied on  as  a  contrary  declsIoiL  It  does  not  dear^ 
ly  appear  to  be  so  on  close  examination.  It 
was  a  decision  under  Code  Civ.  Proc.  {  343. 
Two  wills  were  offered,  and  both  issues  sub- 
mitted to  the  same  Jury,— Pepper  caveatlng  one, 
and  Broughton  the  otaer.  None  of  the  heirs  or 
devisees  of  the  testator  took  any  part  In  Ou 
controversy.    The  question  was  as  to  the  coo- 
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versation  betwcn  (be  testator  and  Broaghton 
at  some  time;  when,  not  Btated;  and  the  court 
excluded  Broughton'a  evidence,  he  being  In- 
terested as  legatee  and  In  the  event  of  the  ac- 
tion, to  which  Pepper  and  Broughton  were  par- 
ties. The  decision  treats  the  probate  as  a  mat- 
ter In  rem,  and  the  case  seemed  to  turn  on  a 
matter  collateral  to  the  main  issue.  If,  how- 
ever, the  opinion  means  what  Is  claimed  for  It 
under  Code  Civ.  Proc.  H  S42,  843,  it  must  be 
considered  overruled  In  Vester  v.  Collins,  snpra, 
under  Code,  {  590.  So,  Feaiington  not  being  a 
party,  and  not  Interested  as  a  legatee  or  distrib- 
utee, and  being  Indifferent  as  a  creditor,  he  can 
be  heard  to  testify  to  the  testator's  declara- 
tions as  If  he  were  a  stranger.    E^or. 


cm  N.  a  t49) 

McGUIRE,  County  Treasurer,  v.  WILLIAMS, 
Sheriff,  et  al. 

(Supreme  Court  of  North  Carolina.    Nov.  28, 
1888.) 

Tazbs— LiABiLiTT  ON  SuERirr's  Bonds  —  Bstop- 

FBI.— DCMAMD  BEFOBB  ACTION. 

1.  The  sheriff  and  his  bondsmen,  in  an  ac- 
•ion  against  them  for  the  sheriff's  failure  to 
settle  taxes  which  he  has  collected,  are  estop- 
ped to  deny  validity  of  the  tax. 

2.  Though  a  sheriff  who  has  collected  taxes, 
but  failed  to  pay  them  over,  had  no  technical 
assessment  roll,  this  is  no  defense  to  an  ac- 
tion on  bis  bond. 

3.  A  sheriff  being  required  to  settle  the  tax- 
es by  a  certain  day,  demand  is  not  necessary  be- 
fore action  on  his  bond. 

4.  Demand  before  action  t>eing  necessary  only 
to  enable  a  debtor  to  pay  without  the  expense 
of  an  action,  be  cannot  be  injured  by  want  of 
demand,  where  he  denies  indebtedness. 

8.  A  surety  on  a  sheriff's  bond  conditioned 
that  he  "collect,  settle,  and  pay  over  •  •  • 
the  school  poll  taxes"  is  not  liable,  where  this 
has  been  done,  though  some  of  the  money  col- 
lected for  another  tax  has  been  used  to  pay 
the  school  tax. 

Appeal  from  Buperior  court,  Davie  connty; 
Mclver,  Judge. 

Action  by  James  McOnlre,  county  treas- 
urer, against  W.  F.  WUUams,  sheriff,  and 
others.  From  a  judgment  for  plaintiff 
against  certain  defendants,  they  appeaL  Be- 
versed  In  part 

T.  B.  Bailey  and  Jones  ft  Patterson,  toe 
appellants.    B.  L.  Oalther,  for  appellee. 

DOUaiiAS,  J.  This  is  an  action  brought 
by  the  county  treasurer  on  the  bonds  of  the 
■berlfl  to  recover  the  sum  of  ^,515.76,  bal- 
ance of  unpaid  taxes,  with  the  statutory 
penalty  of  2  per  cent  per  month.  Only  two 
of  the  sheriff's  bonds  are  really  Involved,  one 
for  the  collection  and  settlement  of  the 
school  and  poll  tax,  and  the  other  for  the 
general  public  taxes.  The  defendants  W.  A. 
BaUey,  B.  R.  Bailey,  and  C.  Q.  Bailey  are 
sureties  on  both  bonds,  while  the  defendant 
W.  R.  Ellis  Is  siirety  only  on  the  first  The 
case  was  referred  to  a  referee,  to  whose  re- 
port exceptions  were  filed  by  all  parties,  but 
those  of  the  defendants  Bailey  and  Ellis  are 


the  only  ones  that  need  be  considered.  These 
exceptions  are  as  follows: 

"W.  P.  Williams,  W.  A.  Bailey,  a  O.  Bai- 
ley, and  B.  B.  Bailey  file  the  following  ex- 
ceptions to  the  report  of  Q.  M.  Bingham, 
referee:  (1)  Because  the  levy  of  22  cents  on 
the  flOO  worth  of  property  for  special  or 
railroad  tax  was  illegal  and  void,  and  with- 
out authority  of  law,  for  reason  that  the 
Acts  of  the  Legislature  of  1879  (chapter  US) 
do  not  appear  from  the  evidence  to  have 
been  ratified  by  a  vote  of  the  people  of  said 
county,  as  required  by  said  act  and  the  con- 
stitution of  the  state.  (2)  Because  no  act  of 
the  legislature  authorizing  said  special  tax 
levy  was  ever  submitted  to,  or  ratified  by, 
a  vote  of  the  people  of  Davie  county.  (3) 
Because  referee  charged  defendants  with 
$3,504.72  merely  because  the  levy  was  made; 
there  being  no  evidence  nor  finding  by  the 
referee  that  the  sheriff  actually  collected  any 
part  of  the  special  tax  fund  sued  for.  (4) 
If  the  court  should  construe  the  referee's  re- 
port to  mean  that  sheriff  did  collect  a  part 
of  the  special  tax,  then  defendants  except 
because  the  referee  found  that,  at  the  time 
of  the  alleged  settlements  and  payments  of 
the  sheriff  to  the  treasurer,  the  sheriff,  hav- 
ing mixed  the  funds  collected,  used  $3,097.- 
42%  of  the  special  and  ordinary  fund,  and 
paid  the  same  on  the  school  fund,  and  these 
defendants,  sureties  on  said  special  and  or- 
dinary tax  bonds,  claim  that  they  are  enti- 
tled to  be  exonerated  to  the  amount  of  the 
special  fund  so  used  by  the  sheriff  In  the  pay- 
ment of  the  school  tax.  (5)  Because  the 
referee  did  not  charge  the  sureties  on  the 
school  bond  with  $3,097.42%.  the  amount  of 
special  or  railroad  and  ordinary  tax  money 
used  In  the  settling  of  school  funds.  (6)  De- 
fendants further  except  to  the  report  because 
the  referee  ruled  that  the  defendants  W.  A. 
Bailey,  C.  O.  Bailey,  and  B.  R.  Bailey  were 
primarily  liable  for  the  whole  amount  of  al- 
leged default,  to  wit,  for  $3,504.72.  (7)  Be- 
cause the  referee  charged  said  W.  A.  Bailey, 
B.  R.  Bailey,  and  a  G.  Bailey  with  the  sum 
of  $1,365.18,  It  being  2  per  cent  per  month 
Interest,  as  a  penalty  for  the  alleged  de- 
fault" 

"The  defendant  W.  R.  Ellis  excepts  to  the 
report  of  the  referee,  for  that:  (1)  The  ref- 
eree having  found  as  a  fact  that  all  taxes 
levied  by  the  county  during  the  term  of  de- 
fendant Williams'  ofllce  were  duly  collected 
and  properly  disbursed,  save  and  except  for 
the  year  1896,  and  that  which  was  collected 
and  not  disbursed  was  not  of  the  school 
fund,  but  the  general  tax  fund;  and  having 
further  found  as  a  fact  the  defendant  W.  R. 
ElUs  had  signed,  during  the  last  term  of 
defendant  Williams'  office,  only  on  the  t>ond 
dated  December  3,  1S94,  designated  as  'Ex- 
hibit No.  8,'  and  known  as  'School  Tax  Bond'; 
and  having  further  found  as  a  fact  that  the 
school  tax  levied  for  the  year  1896  was  $4,- 
646.14,  and  that  the  defendant  W.  F.  Wil- 
liams had  paid  to  pl&Intlff  on  school  tax  for 
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year  1896  the  tram  of  $4,646.14,  and  that  the 
defendant  did  not  sign  the  general  tax  bond 
of  the  defendant  W.  P.  Williams,— It  was 
error  on  the  part  of  the  referee  to  hold,  as 
a  matter  of  law,  that  the  defendant  W.  R. 
EUls  was  secondarily  Uahle  for  any  part  of 
the  defalcation;  that  said  referee  should 
have  held,  from  the  facts  found,  that  the 
defendants  W.  A.  Bailey,  B.  K.  Bailey,  and 
0.  G.  Bailey,  who  signed  the  general  tax 
bond  dated  December  S,  1804,  are  alone  lia- 
ble for  the  defalcation,  there  being  no  de- 
fault for  any  part  of  the  school  fund  for 
the  year  1896,  or  any  year  during  the  term 
of  office  of  the  defendant  W.  F.  Williams; 
that  the  referee  did  not  have  evidence  upon 
which  to  support  his  findings  as  to  how  much 
of  other  funds  was  used  by  the  sheriff  In 
paying  off  to  the  plaintiff  treasurer  the 
amount  due  on  school  ftind,  and  his  findings 
as  to  this  should  not  be  sustained." 

The  defendants  Bailey,  who  also  use  the 
name  of  the  defendant  Williams  throughoht, 
^slgn  as  error  "(1)  that  the  court  committed 
error  in  the  judgment  rendered  by  overruling 
exceptions  1,  2.  3,  6,  and  7  filed  by  these  de- 
fendants; (2)  because  he  rendered  Judgment 
against  the  defendants  for  any  amount  what- 
ever." 

The  defendant  EUls  assigned  as  error  "(1) 
that  the  court  committed  error  in  the  Judg- 
ment rendered  by  failing  to  render  judgment 
absolutely  and  alone  against  the  sureties  on 
the  general  tax  bond;  (2)  that  the  court  erred 
In  charging  a  contribution  on  the  part  of  de- 
fendant EUls  to  pay  any  part  of  said  judg- 
ment; (3)  that  the  court  erred  In  sustaining 
-  the  findings  of  the  referee  as  to  the  amount 
of  fimds  coHected  from  other  sources  and 
used  by  the  sheriff  In  the  settlement  of  hla 
school  tax,  the  evidence  not  warranting  the 
findings  of  the  referee  or  the  court  in  such 
an  adjudication  and  finding." 

It  appears  that  the  full  amount  of  the  q>e- 
dal  raflroad  tax,  and  that  alone,  remains  nn- 
setUed. 

The  material  contentions  may  be  brlefiy 
stated  as  follows:  (1)  That  It  does  not  af- 
firmatively appear  that  the  act  of  March  5, 
1879,  was  ever  ratified  by  a  popular  vote,  and 
therefore  the  sheriff's  bond  cannot  be  held 
liable  for  a  tax  which,  In  the  absence  of  such 
ratification,  would  be  unconstitutional;  (2) 
that  the  defendant  EUls,  having  signed  only 
the  bond  under  which  the  sheriff  has  fully 
settled,  cannot  be  held  liable,  either  legally 
or  equitably,  for  any  part  of  the  railroad  tax, 
even  if  any  part  of  said  tax  had  been  collect- 
ed and  used  In  the  payment  of  the  school 
and  poll  tax. 

The  first  contention  cannot  be  sustained. 
The  vaUdlty  of  the  special  railroad  tax  can- 
not be  called  in  question  by  the  defendants 
tn  this  action.  Admitting,  for  the  sake  of  the 
argument,  that  the  tax  may  be  unconstitu- 
tional, the  defendant  sheriff  and  his  bonds- 
men are  estopped  from  denying  the  validity 
of  a  tax  which  he  has  already  coUected.    It 


appears  from  the  report  of  the  referee  and  the 
accompanying  evidence  that  the  railroad  tax 
was  expressly  Included  In  the  regular  print- 
ed receipt  used  by  the  sheriff;  that  the  en- 
tire amount  of  county  taxes  for  the  year 
1896  was  $13,370.16,  including  |5,390.52  for 
school  taxes,  $4,454.89  for  county  purposes, 
and  $3,515.75  for  railroad  tax;  and  that  of 
these  amounts  less  than  $100  remains  uncol- 
lected, of  which  less  than  $25  would  belong  to 
the  railroad  tax.  The  sheriff  made  no  objec- 
tion to  the  levy,  nor  does  it  appear  that  the 
coUection  of  any  part  of  the  tax  was  obstruct- 
ed by  legal  process  or  otherwise.  To  i>et«nit 
him  now,  after  having  collected  $3,500  In  tax- 
es, to  set  up  the  unconstitutionality  of  the 
act  under  which  they  were  collected,  merely 
as  a  bar  to  their  recovery,  would  be  In  the 
highest  degree  unconscionable.  This  money 
cannot  belong  to  the  sheriff,  under  any  con- 
struction of  the  law,  and  must  be  paid  over 
to  the  county  In  accordance  with  the  obliga- 
tion of  his  bond  to  "weU  and  truly  coUect  and 
account  for,  pay  over,  and  settle  aU  the  public 
taxes  during  his  continuance  In  ofllce." 
Whatever  constitutional  objections  may  hare 
existed  to  his  collecting  the  money,  oert^- 
ly  none  remain  to  his  paying  It  over. 

We  think  that  a  tax  levy,  in  aU  respects 
regular  upon  its  face,  carries  with  It  the  pre- 
sumption of  validity.  This  presun>ptIon  U 
not  conclusive,  but,  however  slight  it  may  be, 
it  exists,  in  the  absence  of  any  Impeaching 
fact  Since  the  opinion  In  Charlotte  v.  Shep- 
ard,  122  N.  C.  602,  29  S.  E.  842,  concurred  bi 
by  every  member  of  this  court.  It  mnst  be 
considered  a  settled  rule  that  the  provlaloiis 
of  the  constitutloh  In  relation  to  municipal 
Indebtedness  and  taxation  are  mandatory, 
and  wUl  be  strictly  enforced  by  tills  oonrt 
So  great  ia  their  effect  that  any  act  repugnant 
thereto,  at  least  to  the  extent  of  that  repugn 
nance,  will  be  declared  null  and  void  ab  Ini- 
tio, not  only  without  legal  effect,  but  with- 
out legal  existence.  It  makes  no  difference 
when  or  how  such  onconstltutionaUty  appears 
to  us,  but  it  must  be  made  to  appear;  and  un- 
til it  does  appear  the  presumption  Is  in  fSvor 
of  the  statute,  at  least  in  matters  of  collat- 
eral attack.  We  repeat  that,  even  if  the  stat- 
ute were  unconstitutional  and  the  tax  levy 
consequently  invalid  (a  question  upon  which 
we  do  not  now  pretend  to  pass),  the  sheriff 
could  not  be  permitted  to  retain  moneys  Ille- 
gally collected  under  color  of  his  office.  State 
V.  Woodslde,  81  N.  C.  496;  Clifton  v.  Wynne. 
80  N.  C.  145,  and  cases  therein  cited. 

This  reasoning  applies  also  to  the  exception 
that  the  plaintiff  failed  to  show  that  a  tax 
list  or  assessment  roll  had  been  delivered  to 
the  sheriff.  This  exception  appear^  more 
dearly  from  the  brief  than  from  the  record, 
but  it  is  Immaterial  how  It  appears,  as  It  Is 
untenable.  It  seems  that  he  must  have  had 
some  kind  of  a  list  In  order  to  have  known 
the  exact  amount  of  taxes  to  collect  from 
each  individual,  and  It  appears  that  he  did 
have  the  duplicates  in  stub  books,  as  provld- 
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ed  In  section  30,  c.  118,  Laws  1895.  All  the 
taxes,  except  the  special  railroad  tax,  were 
properly  collected  and  accounted  for,  and 
abont  the  amount  of  the  special  tax  there 
seems  to  be  no  dispute.  Even  If  the  sherlH 
did  not  receive  a  technical  assessment  roll, 
as  its  absence  does  not  seem  to  have  hindered 
tatm  In  the  collection  of  the  taxes,  it  need 
not  hinder  him  now  in  paying  them  over. 

A  demand  is  not  necessary  before  suit 
brought  by  the  treasurer  on  a  sherltTs  bond, 
as  the  sheriff  Is  required  by  law  to  settle  on 
or  before  a  day  certain.  Moreover,  a  demand 
Is  necessary  only  to  enable  the  debtor  to  pay 
without  the  expense  of  an  action.  If,  as  in 
this  case,  he  denies  the  alleged  indebtedness, 
he  cannot  have  been  Injured  by  the  want  of 
a  demand.  State  v.  Mcintosh,  31  N.  C.  307; 
State  y.  Woodslde,  supra;  Commissioners  v. 
Magnln,  86  N.  C.  285. 

The  exception  of  defendant  GUIs,  as  to  his 
liability  for  any  part  of  the  special  taxes, 
must  be  sustained.  The  only  bond  that  be 
signed  was  on  the  condition  that  the  sheriff 
"collect  and  settle  and  pay  over  to  the  county 
and  state  treasurer  the  school  and  poll  tax- 
es," and  this  obligation  has  been  fully  met 
It  Is  true  that  a  part  of  the  money  collected 
as  special  taxes  has  been  used  to  pay  the 
school  taxes,  but  this  could  be  a  breach  only 
of  the  general  tax  bond.  A  payment  In  ac- 
cordance with  the  terms  of  the  bond  cannot 
be  a  breach  of  that  bond,  and  we  see  no 
ground  for  equitable  contribution  or  subro- 
gation. Llles  V.  Rogers,  118  N.  C.  197,  18  S. 
S.  104;  Board  of  Education  t.  Commission- 
ers of  Bladen,  118  N.  C.  379,  18  8.  E.  661. 

The  Judgment  of  the  court  below  is  afiSrm- 
ed,  except  wherein  It  holds  the  defendant  El- 
tia  liable  In  equity  for  contribution,  as,  In  our 
opinion,  he  is  not  liable  for  any  amount  what- 
ever. The  Judgment  is  therefore  modified, 
and  affirmed. 

(la  N.  C.  S68) 

WHITAKHR  V.  OLD  DOMINION  GUANO 

OO.  etaL 

(Snpreme  Court  of  North  Carolina.     Nov.  28, 

1898.) 

rBrSTXBa— RiOHT  TO  COMMIBSIOSS— CoKSTRUonoir 
or  "Etc." 

1.  A  trustee  is  not  entitled  to  a  6  per  cent, 
commission,  under  the  deed  of  trust,  providing 
that  he  should  have  such  commission  "on  the 
sale  of  the  whole  of  said  land  sold,"  where 
there  was  no  sale,  bnt  a  postponement  after  it 
was  advertised. 

2.  The  5  per  cent  commission  provided  in  a 
deed  of  trnst  for  sale  of  the  land  is  not  meant 
by  the  word  "etc.,"  in  a  contract  made  by  the 
grantor  with  the  trustee  on  postponing  sale 
after  advertisement,  whereby  it  was  agreed 
that  the  grantor  should  make  certain  pay- 
ments, "and  [pay]  the  costs  and  'charges  of  ad- 
vertising, etc.,  of  the  mortgage." 

Appeal  from  superior  court,  Surry  county; 
Starbuck,  Judge. 

Action  by  H.  O.  Wbltaker  against  the  Old 
Dominion  Ouauo  Company  and  others  to  en- 
join a  sale  under  a  trust  deed.    From  a  Judg- 


ment allowing  the  trustee  commissions,  plain- 
tiff appeals.    Reversed. 

Virgil  E.  Holcombe,  for  appellant  W.  F. 
Carter,  for  appellees. 

F  AIRCLOTH,  C.  J.  The  plaintiff  made  an  as- 
signment to  the  defendant  Purvis  in  trust  to 
secure  his  creditors.  On  default  the  trustee  ad- 
vertised a  sale  of  the  property  on  April  4, 1891. 
After  chaffering,  the  plaintiff  and  the  trustee 
agreed  to  postpone  the  sale  until  December, 
1891;  and,  among  other  things,  they  agreed  in 
writhig  that  the  plaintiff  should  make  cer- 
tain payments,  "and  [pay]  the  costs  and  char- 
ges of  advertising,  etc.,  of  the  mortgage."  The 
trustee  afterwards  advertised  again,  and  the 
plaintiff  obtained  an  order  restraining  the  sale 
on  the  ground  that  he  had  paid  the  debt  in- 
cluding "all  lawful  charges  thereon."  The 
trust  deed  provides  that  the  trustee  sliall  re- 
ceive as  a  compensation  5  per  cent,  commis- 
sions "on  the  sale  of  the  whole  of  said  land 
sold,"  etc.  When  the  cause  was  heard,  his 
honor  rendered  Judgment  that  the  trustee  "Is 
entitled  to  commissions  provided  for  in  the 
deed  of  trust."  No  sale  was  made.  The 
plahitiff  appealed,  and  the  trustee's  right  to 
commissions  is  the  only  matter  for  us  to  de- 
termine. The  same  question  was  presented  in 
Pass  V.  Brooks,  118  N.  C.  397,  24  S.  E.  736; 
and  It  was  held  that  the  trustee  was  not  en- 
titled to  commissions,  and  the  reasons  given. 
It  was  also  held,  on  the  authority  of  B?)yd  v. 
Hawkins,  17  N.  C.  336,  that  the  trustee  was  en- 
titled to  "a  Just  allowance  toe  time,  labor, 
services,  and  expenses  under  all  the  circum- 
stances that  may  be  shown  before  a  master," 
when  the  court  sees  fit  to  make  it  These 
cases  were  followed  hi  a  similar  case.  Fry  v. 
Graham,  122  N.  C.  773,  30  S.  B.  330.  The  de- 
fendant however,  Insists  that  the  word  "etc." 
In  the  contract  means  and  includes  commis- 
sions in  its  connection,  and  relies  on  Gray  v. 
Railroad  Co.,  11  Hnn.  70.  Ttuit  was  a  boat 
contract  and  the  defendants  agreed  to  take  the 
boat,  "provided,  upon  trial,  they  were  satisfied 
with  the  soundness  of  her  machinery,  boiler, 
etc."  The  court  held  that  the  word  "etc."  was 
for  construction  by  the  court,  and  was  not  for 
the  Jury,  and  that  "etc."  meant  "other  things"; 
that  is,  other  material  parts  of  the  boat.  In 
Hayes  v.  Wilson,  105  Mass.  21,  the  contract 
was  for  "sixty-one  days'  work  on  honse,  etc." 
The  court  allowed  the  Jury  to  consider  wheth- 
er "etc."  Included  work  on  the  lot  around 
the  house.  Another  case  was  a  sale  of  "china, 
wearing  apparel,  linen,  etc.";  and  the  last  word 
was  held  to  include  things  ejusdem  generis; 
also,  "all  my  furniture,  etc.,"  included  things 
ejusdem  generis.  It  would  probably  be  safe 
to  say  that  in  these  and  other  like  cases,  where 
the  sense  of  the  abbreviation  may  be  gathered 
from  the  preceding  words,  there  is  suSiclent 
certainty;  but  where  the  abbreviation  cannot 
be  understood,  and  affects  a  vital  part  of  the 
contract  or  instrument  the  uncertainty  will  be 
fatal 

The  word  "etc"  ("et  cetera"),  in  the  case  be- 
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fore  ns,  does  not  necessarily  mean  commissions. 
It  may  mean  expenses  and  moneys  necessarily 
expended  In  the  legitimate  discharge  of  fldu- 
dary  dnties.  "CJommlsslons"  means  compensa- 
tion for  selling.  Charges  and  expenses  are  In- 
cidental, and  for  money  paid  out  in  the  dis- 
charge of  the  duties  of  the  office.  Without 
undertaking  to  harmonize  the  nice  distinctions 
above  referred  to,  we  think  It  better  to  ad- 
here to  the  plain  rule  laid  down  in  the  first 
three  cases  cited  above;  and  In  doing  so  we 
find  the  Judgment  erroneous,  In  allowing  com- 
missions, upon  the  agn^ed  state  of  facts.    Er- 


(63  s.  c.  SCS) 

DAVENPORT  et  al.  t.  LATIMER  et  al. 

(Supreme  Conrt  of  Sonth  Carolina.     Not.  24, 

1898.) 

VlNnOR  AKD  FuitORAgER — SPEOTFIO  PBRrORMANCB 
— Pl/EADIKQ— EVIDENCB — PuHCHASEH'S   DeFADLT 

— Innocent  Pubchaseu— Waitek — CkJNTBACT  — 
Inference  or  Abandonuent  —  Keasonablb 
Time. 

1.  The  heirs  of  a  Tendee  may  sue  for  spe- 
cific performance. 

2.  A  complaint  for  specific  performance,  stat- 
ing facts  entitling  plaintiff  to  compensation  for 
a  breach  if  specific  performance  was  impossi- 
ble, is  not  demurrable  as  alleging  a  cause  of 
action  for  damages  only. 

3.  Specific  performance  is  not  a  matter  of  ab- 
solute right,  bnt  rests  in  the  sound  judicial  dis- 
cretion of  the  conrt,  guided  by  established 
prindples. 

4.  Where  a  purchaser  did  not  comply,  or  of- 
fer to  comply,  with  the  contract,  and  showed 
no  satisfactory  excuse  for  his  failure,  and  de- 
layed for  two  years  to  bring  suit  after  a  re- 
fusal to  deed,  specific  performance  will  not  be 
decreed,  even  if  the  delay  to  sue  did  not  amount 
to  laches. 

6.  Pending  a  suit  on  a  mortgage  which  both 
a  vendor  and  purchaser  in  an  executory  con- 
tract for  the  sale  of  the  mortgaged  land  were 
contesting,  the  vendor  could  not  be  required  to 
satisfy  the  mortgage  within  30  days,  by  a  de- 
cree for  specific  performance. 

6.  Where  a  purchaser  bought  reining  on  the 
vendor's  covenant  of  warranty  against  a  mort- 
gage, he  could  not  refuse  payment  of  the  price 
becanse  it  was  exceeded  by  the  amount  claim- 
ed on  the  mortgage,  foreclosure  of  which  both 
he  and  his  vendor  were  contesting. 

7.  Specific  performance  will  not  be  decreed 
against  a  vendor  where  it  was  made  impossible 
by  his  deed  to  an  innocent  purchaser. 

8.  Strict  performance  of  the  contract  is 
waived  by  the  vendor  consenting,  subsequent 
to  a  default,  to  accept  payment  for  a  deed  with- 
in a  reasonable  time. 

9.  Where  a  vendor  is  in  possession,  and  his 
purchaser  has  not  complied  with  his  agreement 
to  pay  within  a  reasonable  time,  a  subsequent 

gurchaser  from  the  vendor  with  notice  thereof 
as  a  right  to  infer  that  the  former  purchaser 
has  abandoned  liis  right  to  specific  perform- 
ance. 

10.  A  vendor's  agreement  to  deed  on  the  pur- 
chaser's making  payment  "promptly"  means 
within  a  reasonable  time. 

11.  Where  a  vendor  agreed,  July  25th,  to  deed 
it  the  purchaser  made  payment  within  a  reason- 
able time,  an  offer  to  pay,  not  made  until  No- 
vember loth,  is  an  unreasonable  delay. 

Appeal  from  common  pleas  circuit  conrt  of 
Greenville  county;   O.  W.  Buchanan,  Judge. 

Suit  by  Nancy  Davenport  and  others 
against  Jos.  P.  Latimer  and  others.     From 


a  decree  for  plaintiffs,  defendants  Jos.  P. 
Latimer  and  Alfred  Johnson  appeal.  Ee- 
versed. 

Jos.  A.  McOnUongii,  for  appeUaota.  BlTtti* 
ft  Blytbe,  for  respondenta. 

JONES,  J.  This  IB  an  action  by  the  heirs 
at  law  of  the  vendee  against  the  vendor  and 
bis  subsequent  grantee  for  the  specific  per- 
formance of  a  contract  to  sell  land.  T&e 
contract  is  as  follows:  'That  the  said  J. 
P.  Latimer  agrees  to  pot  the  said  Irvine 
Davenport,  on  January  1st,  1891,  in  posses- 
sion of  that  tract  of  land,  situated  in  Oak 
Lawn  townsiiip,  Greenville,  S.  C,  adjoining 
lands  of  Amanda  Davenport,  W.  P.  Culber- 
son, Geo.  Terry,  and  others,  and  containing 
twenty-six  acres,  more  or  less,  and  to  convey 
said  land  to  said  Davenport  by  a  good  war- 
ranty deed,  dower  of  my  wife  to  be  renounced, 
on  his  paying  me  $100  on  January  1st,  1892, 
9100  January  Ist,  1893,  $100  on  January  Ist 
1894,  with  interest  on  the  whole  from  January 
Ist  next,  at  the  rate  of  eight  (8)  per  cent  per 
annum,  the  interest  to  be  paid  or  computed 
annually  at  said  rate  as  aforesaid.  The 
said  Irvine  Davenport  agrees  to  take  posses- 
sion of  said  land  on  January  Ist  next,  or 
make  the  payments  as  above  specified,  with 
interest  as  aforesaid;  and  further  agrees 
that,  in  default  of  paying  either  principal 
or  Interest,  that  the  whole  sum  agreed  to 
be  paid  shall  immediately  become  due;  that 
said  Davenport  farther  agrees  that  In  de- 
fault of  payment  of  principal  or  Interest  as 
aforesaid  for  the  space  of  thirty  daya  to 
give  possession  of  said  premises  to  the  said 
J.  P.  Latimer.  In  witness  whereof,  we  have 
hereunto  set  oar  hands  and  seals  this  ISth 
day  of  November,  A.  D.  1890.  [Signed]  J.  P. 
Latimer.  [L.  S.]  Irvine  Davenport  [L.  8.J 
Attest:    W.  P.  Tamer.    M.  G.  Batson." 

Under  this  agreement  Irvine  Davenport 
went  Into  possession  of  the  premises.  On 
December  18,  1891,  he  paid  $100,  tbe  first 
Installment  On  April  14,  1893,  he  paid  $10Ct, 
for  which  Latimer  gave  him  a  receipt,  cwi- 
talning  also  these  words:  "Upon  tbe  pay- 
ment of  the  balance  of  the  purchase  money, 
with  interest,  at  maturity^  I  bind  myself, 
my  heirs  and  assigns,  to  execute  or  cause 
to  be  executed  to  said  Irvine  Davenport,  or 
his  order,  valid  and  good  title  to  said  tract 
of  land"  (describing  It).  This  payment  was 
the  last  payment  made  or  tendered  on  said 
said  contract  On  the  IQth  day  of  Janoary. 
1894,  Latimer  wrote  a  letter  to  Q.  J.  Daven- 
port a  son  of  Irvine  Davenport,  then  living 
in  Texas,  In  which  he  stated:  "I  am  ready 
to  make  the  deed  to  you  for  your  mother 
for  the  land,  2($V6  acres,  at  any  time  yon 
vrlll  forward  the  balance  of  purchase  money. 
•  •  •  Send  the  money  to  any  one  here  you 
may  wish,  •  •  •  and  I  will  execute  a 
proper  deed,  guarantied,  and  copper-fastei.ed, 
to  be  made  to  yon  for  this  land."  On  the 
13th  day  of  April,  1894,  Richard  Lenhardt 
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brought  an  action  against  Thomas  Moore  and 
Irvine  Davenport,  to  which  action,  by  sub- 
seqnent  amendment,  3.  P.  Latimer  was  also 
made  a  party  defendant,  tor  the  foreclosure 
of  a  mortgage  alleged  to  have  been  given  by 
Thomas  Moore  on  the  8th  day  of  December, 
1887,  to  Dill  &  Flemming,  on  the  land  In  ques- 
tion, to  secure  a  note  for  $238  by  Moore  to 
Dill  &  Flemming  on  same  day.  Latimer  had 
acquired  this  land  by  sherlfFs  deed  under 
execution  sale  against  said  Moore.  The 
anaonnt  alleged  to  be  due  on  said  mortgage 
In  the  complaint  was  $183.90,  with  interest 
from  December  8, 1888,  at  rate  of  10  per  cent 
per  annum.  Irvine  Davenport  and  J.  P.  Lati- 
mer both  answered;  the  former,  on  May  22, 
1891,  denying  generally  the  allegations  of  the 
complaint,  and  specifically  the  allegations  as 
to  the  amount  claimed  to  be  due  on  said 
mortgage.  That  action  has  never  been  tried, 
and  is  now  pending  In  the  court  of  common 
pleas  for  Greenville  county. 

On  the  13th  day  of  June,  1895,  Irvine  Dav- 
enport died.  Intestate,  leaving  the  plaintiffs 
In  this  action  as  his  only  heirs  at  law.  Some 
time  in  the  fall  of  .1895,  J.  P.  Latimer  took 
possession  of  the  premises,  and  received  the 
rents  thereof  for  the  year  1895.  There  was 
no  evidence  to  sustain  the  finding  by  the 
master,  concurred  In  by  the  circuit  court, 
that  J.  P.  Latimer  received  the  rents  and 
profits  of  said  land  for  the  years  1896  and 
1897.  According  to  Dr.  Latimer's  testimony, 
which  was  not  contradicted  In  any  way,  he  re- 
ceived only  the  rent  for  the  year  1895.  Nor 
was  there  any  evidence  to  sustain  the  find- 
ing of  the  master,  concurred  In  by  the  circuit 
court,  as  follows:  "The  rent  has  been  receiv- 
ed by  the  defendant  Latimer  for  1895-96; 
and,  as  be  is  now  [July  14,  1897,— date  of 
filing  the  master's  report]  hi  possession.  It  la 
presumed  that  he  will  receive  the  rent  for 
the  present  year."  The  master  fonnd  the 
amount  due  on  the  contract  for  sale  of  land, 
calculated  up  to  January  1,  1898,  to  be  $160.- 
85;  that  the  rental  value  of  the  land  was 
$24  per  year;  and  therefore,  deducting  the 
rents  for  1895,  1896,  and  1897,  which  he 
found  that  J.  P.  Latimer  received,  he  fonnd 
the  net  balance  due  on  the  contract  to  t>e 
$88.81.  The  facts  fonnd  and  reported  by  the 
master  substantially  as  stated  above  are  sup- 
ported by  the  evidence,  except  In  the  particu- 
lars named,  and  except  as  will  be  hereafter 
noticed.  The  master's  conclusions  of  law 
thereon  were:  (1)  That  plaintiffs  are  enti- 
tled to  specific  performance  of  said  contract 
on  payment  of  said  sum  of  $88.85.  (2)  That 
the  suit  pending  for  foreclosure  is  a  cloud  upon 
the  title,  and  this  fact  was  sufficient  to  Justify 
Irvine  Davenport  In  his  lifetime,  and  the 
plahitlflrs  since  his  death.  In  their  refusal  to 
make  any  further  payment  upon  the  contract 
till  that  cUlm  Is  removed.  (3)  That  defend- 
ant Latimer  Is  liable  to  have  Judgment  ren- 
dered against  him  requiring  him  ti>  remove 
the  cloud  upon  the  title,  and  to  execute  and 
deliver    to   plaintiffs    a    good    and    suSlcient 


conveyance  of  said  premises,  with  renuncia- 
tion of  his  wife's  dower,  upon  payment  ot 
the  sum  of  $88.85.  (4)  That  upon  failure  of 
defendant  to  remove  the  cloud  upon  the  title, 
and  execute  said  conveyance,  plaintiffs  are 
entitled  to  have  Judgment  against  him  for 
the  sum  of  $205,  with  Interest  from  January 
1,  1895,  as  the  date  of  eviction.  (5)  That, 
should  plaintiffs  fall  to  pay  the  $88.85  on  a 
day  certain  upon  the  removal  of  the  doud 
upon  the  title,  then  defendant  Latimer  Is  en- 
titled to  a  Judgment  for  the  sale  of  the  prem- 
ises, to  provide  for  the  payment  of  the  said 
sum  of  money;  the  balance,  If  any.  In  case 
of  such  sale,  to  be  distributed  among  plaintiffs 
according  to  their  rights.  The  circuit  court 
overruled  all  the  exceptions  of  defendants  to 
the  master's  report,  and  confirmed  said  re- 
port. The  circuit  court  decreed  that  J.  P. 
Latimer  remove  the  cloud  from  the  title  by 
paying  off  or  satisfying  the  said  mortgage 
within  30  days  from  the  date  of  the  decree; 
that,  upon  the  satisfaction  of  said  mortgage, 
plaintiffs,  within  30  days  thereafter,  pay  de- 
fendant Latimer  the  said  $88.85,  balance  due 
on  said  contract;  that  upon  said  payment 
the  defendant  Latimer,  within  30  days  there- 
after, execute  and  deliver  to  plaintiffs  a 
good  and  sufficient  conveyance  of  the  prem- 
ises described  In  the  complaint,  with  renun- 
ciation of  his  wife's  dower  therein;  that, 
should  defendant  Latimer  fan  to  remove  the 
cloud  upon  the  title  to  said  land,  then  that 
plaintiffs  have  leave  to  enter  up  Judgment 
against  him  for  the  said  sum  of  $205,  with 
interest  from  January  1,  1895,  and  the  costs 
of  this  action,  and  to  enforce  the  collection 
of  the  same  by  execution;  that,  should  de- 
fendant Latimer  remove  the  cloud  upon  tbe 
title,  and  plaintiffs  fall  to  pay  to  him  the  said 
sum  of  $88.85  within  the  time  Indicated,  then 
the  master  should  sell  said  land  at  public 
auction,  and  dispose  of  the  proceeds  as  pro- 
vided for  In  his  report;  that  the  decree  Is 
without  prejudice  to  the  rights  of  defendant 
Lenhardt  on  account  of  the  said  mortgage 
set  up  In  his  answer  herein.  The  defendants 
Latimer  and  Johnson  appeal  on  a  number  of 
exceptions  set  out  in  the  record.  We  will 
consider  the  case  first  from  tbe  standpoint 
of  the  vendor,  Latimer,  as  If  no  question  Is 
Involved  concerning  the  rights  of  tbe  defend- 
ant Johnson,  who  claims  as  grantee  of  Lati- 
mer, without  notice  of  the  alleged  equity  of 
the  plaintiffs. 

L  As  to  the  demurrer  interposed  by  defend- 
ant Latimer,  that  the  complaint  did  not  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion: The  record  shows  that  the  demurrer 
was  to  be  heard  after  the  testimony  was 
taken.  No  specifications  were  filed  with  the 
demurrer,  and  It  seems  that  neither  the  mas- 
ter nor  the  circuit  court  has  specifically  ruled 
thereon.  Perhaps  the  hearing  of  the  case  on 
Its  merits  may  be  treated  as  an  overruling 
of  the  demurrer.  The  demurrer  was  not  well 
taken  on  the  grounds  specified  In  the  excei>- 
tlon.    °In  overruling  the  same  we  may  brief- 
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ly  say:  (1)  That  plaintiffs,  as  helre  at  law 
of  Irvine  Davenport,  deceased,  have  the  right 
to  bring  this  action,  as  under  the  theory  of 
the  complaint  the  equitable  title  In  the  prem- 
ises alleged  to  have  belonged  to  Irvine  Daven- 
port on  his  death  Intestate  descended  to  his 
heirs  at  law,  and  so  whatever  right  he  had 
to  require  specific  performance  from  the  hold- 
er of  the  legal  title  descended  to  his  heirs  at 
law.  (2)  The  complaint  is  not  demurrable 
as  alleging  a  cause  of  action  for  damages 
only,  which  should  be  tried  on  the  law  side 
of  the  court  The  primary  right  set  up  In 
the  complaint  Is  equitable,  and  the  claim  for 
damages  is  incidental  to,  and  intimately  con- 
nected with,  the  equitable  right  claimed. 
Therefore,  while  it  may  be  that  a  court  of 
law  could  have  rendered  relief  In  damages, 
still,  the  court  of  equity,  having  exclusive  Ju- 
risdiction of  the  equitable  primary  right,  and 
concurrent  Jurisdiction  with  the  court  of  law 
as  to  the  Incidental  and  alternative  right  to 
damages  or  compensation,  Is  competent  to  ad- 
minister full  relief  according  to  the  ultimate 
rights  of  the  parties.  Hammond  v.  Fore- 
man, 48  S.  C.  175,  28  S.  B.  212.  (8)  The  com- 
plaint states  facts  which.  If  true,  would  en- 
title plaintiff  to  a  specific  performance  of  the 
agreement  alleged,  or,  If  specific  performance 
was  Impossible,  to  compensation  for  breach. 
After  setting  out  the  relation  of  plaintiffs  to 
the  vendee,  the  contract  between  vendor  and 
vendee,  and  the  payment  by  the  vendee  in 
part  performance,  the  complaint  alleged: 
"Sixth.  That  the  said  J.  P.  Latimer,  at  the 
time  said  contract  of  purchase  was  made,  and 
at  all  times  thereafter,  up  to  the  time  of  the 
last  payment  assured  the  said  Irvine  Daven- 
port that  there  were  no  Incumbrances  on  said 
land,  and  that  the  title  thereto  was  clear; 
but  about  that  time  he  discovered  that  there 
was  an  outstanding  mortgage  covering  this- 
land,  which  Is  recorded  In  the  register  of 
mesne  conveyance's  office  for  said  county, 
and  remains  unsatisfied  of  record;  and  the 
holder  thereof,  the  defendant  Richard  Len- 
hardt  claims  that  the  same  is  unpaid,  and 
brought  suit  to  foreclose  the  same  in  the  life- 
time of  the  said  Irvine  Davenport  to  which 
he  made  him  and  the  said  J.  P.  Latimer  par- 
ties defendant  Seventh.  That  when  the  said 
last  payment  became  due,  on  account  of  the 
facta  above  set  forth,  the  said  Irvine  Daven- 
port demanded  of  the  said  Latimer  that  he 
satisfy  said  mortgage,  and  tender  him  a  deed 
to  the  land  free  of  Incumbrances;  but  the  said 
Latimer  refused  to  do  so.  Pending  the  con- 
troversy on  this  point  the  said  Irvine  t)aven- 
port  died.  Eighth.  That  after  the  death  of 
the  said  Irvine  Davenport  the  plaintiffs,  as 
his  heirs  at  law,  offered  to  carry  out  said 
contract  of  purchase,  and  pay  to  the  said  Lat- 
imer the  balance  due  thereon;' btit  the  said 
Latimer  refused  to  receive  the  money,  or  to 
make  them  a  deed  thereto,  claiming  that  the 
failure  to  pay  the  balance  promptly  when  due 
was  a  forfeiture  of  the  contract  on  the  part 
of  the  said  Irvine  Davenport  that  the  rights 


of  himself  and  his  heirs  were  forfeited  there- 
by, that  said  contract  was  now  null  and  void, 
that  all  his  rights  as  fee-simple  owner  were 
restored,  and  that  he  is  now  entitled  to  the 
possession  thereof.  •  •  •  Eleventh.  That 
these  plaintiffs  are  now,  as  the  heirs  at  law 
of  the  said  Irvine  Davenport  ready  to  com- 
ply with  said  contract,  and  ask  to  be  allowed 
to  pay  the  balance  of  the  purchase  money 
into  court" 

2.  As  to  the  findings  of  fact  and  failure  to 
find  facts  by  the  circuit  concurring  with  the 
master:  (1)  There  .was  error  In  finding  that 
J.  P.  Latimer  received  the  rents  of  the  prem- 
ises for  the  year  1896,  and  would  receive  the 
same  for  the  year  1897.  As  stated  above, 
the  evidence  only  warranted  a  finding  that 
J.  P.  Latimer  received  the  rents  for  the  year 
1895.  Hence  the  amount  found  to  be  due  on 
the  contract  should  only  be  reduced  by  the 
rents  for  the  year  1895.  (2)  There  was  error 
in  finding  that  P.  J.  Latimer  was  In  posses- 
sion of  the  premises  after  1895.  The  case 
does  not,  as  it  ought  to  do,  show  when  this 
action  was  commenced.  The  record  before  us 
dates  the  summons  January  14,  1895.  This  is 
probably  January  14,  1896,  as  the  complaint 
alleges  the  death  of  Irvine  Davenport  In  June, 

1895,  and  as  the  reference  was  m  November, 

1896.  The  complaint  also  alleged  that  de- 
fendant Latimer  had  attempted  to  sell  the 
land  to  defendant  Johnson,  and  had  put  John- 
son in  possession.  The  answer  of  defendant 
Latimer  admitted  that  subsequently  to  the 
death  of  Irvtaie  Davenport  and  before  the 
commencement  of  the  action,  he  did  sell  to  his 
co-defendant  Johnson  the  tract  of  land  in  dis- 
pute, and  put  him  In  possession  thereof.  The 
testimony  shows  that  J.  P.  Latimer  took  pos- 
session of  the  land  some  time  after  July  23, 
1896,  and  that  on  the  14th  day  of  November, 
1895,  when  one  of  the  plaintiffs  (W.  V.  Daven- 
port) called  to  see  J.  P.  Latimer  in  reference 
to  the  land,  Latimer  told  Davenport  he  h.id 
sold  the  land  to  Alfred  Johnson.  (3)  There 
was  error  in  falling  to  find  that  Irvine  Daven- 
port knew  of  the  mortgage  alleged  to  be  a 
cloud  upon  his  title,  at  the  time  of  the  exe- 
cution of  the  agreement  to  sell  the  land.  W. 
P.  Turner,  a  witness  to  the  agreement  testi- 
fied that:  "The  matter  of  the  Lenhardt  mort- 
gage was  discussed  before  the  paper  was  exe- 
cuted. That  Dr.  Latimer  told  Mr.  Daveni>ort 
that  he  would  stand  between  him  and  aB 
damage  on  account  of  this  mortgage,  which 
Mr.  McKelvey  held  at  that  time.  After  that 
suit  was  brought  I  heard  Davenport  say  that 
Dr.  Latimer  was  to  assume  that  mortgage, 
and  that  he  (Davenport)  was  to  testify  as  a 
witness  in  the  case.  *  *  *  At  the  time  Mr. 
Davenport  was  sued  on  the  mortgage,  I  heard 
him  say  that  they  had  got  the  thing  wrong- 
that  he  had  nothing  to  do  with  It  He  had 
the  papers,  and  said  he  was  going  to  take  the 
papers  to  Dr.  Latimer.  He  said  the  doctor 
was  to  stand  between  him  and  all  danger. 
He  had  the  doctor's  bond  for  title,  and  It  was 

I  as  good  as  gold."    There  was  no  testimooy 
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conflicting  wJth  this.  (4)  There  waa  absolute- 
ly no  testimony  whatever  to  sustain  the  al- 
legations of  the  complaint  as  contained  In  the 
■Ixtb,  seventh,  and  eighth  paragraphs  there- 
of, as  quoted  above.  (5)  There  was  no  testi- 
mony whatever  tending  to  show  any  tender 
or  ofFer  to  pay  the  balance  due  on  the  con- 
tract by  either  Irvine  Davenport  In  his  life- 
time, or  by  any  of  the  plalntlfla  after  his 
.  death.  On  the  contrary,  the  evidence  shows 
that  Dr.  Latimer  stood  ready  and  wUUng  to 
execute  the  deed  in  accordance  with  the 
agreement,  certainly  as  late  as  July  25,  1895, 
when  he  said  to  one  of  the  plaintifCs  that  he 
would  make  the  title  If  any  of  them  would 
pay  the  balance  due  on  the  land  "right  away" 
(M  W.  V.  Davenport  testified),— "promptly" 
(as  Dr.  Latimer  testified).  Nothing  further 
was  done  until  In  November,  1895,  when  W. 
C.  Crompton,  for  W.  Y.  Davenport,  went  to 
Dr.  Latimer  to  ascertain  the  amount  he  bdd 
against  the  place,  at  which  time  Dr.  Latimer 
said  he  had  sold  the  place,  and  would  have 
nothing  farther  to  do  with  it  But  It  ap- 
pears that  even  after  this,— some  time  late  In 
November,  1896,— when  W.  V.  Davenport  met 
Dr.  Latimer,  and  the  subject  was  again  dis- 
cussed. Dr.  latimer  told  Davenport  that,  If 
Johnson  would  give  up  the  land,  and  the  par- 
ties would  comply  with  the  contract,  he  would 
make  title.  (6)  There  was  nothing  in  the  tes- 
timony to  show  that  either  Irvine  Davenport 
In  his  lifetime,  or  his  heirs  at  law  after  his 
death,  failed  to  pay  or  tender  the  balance  due 
for  the  purchase  of  the  land  because  of  the 
existence  of  the  Lenhardt  mortgage.  The  tes- 
timony does  not  disclose  why  the  vendee  in 
his  lifetime  did  not  comply,  nor  why  his  heirs 
at  law  did  not  comply,  or  ofTer  to  comply, 
within  a  reasonable  time  after  Dr.  Latimer 
notified  TV.  V.  Davenport,  one  of  the  heirs, 
tliat  he  would  make  the  deed,  provided  they 
paid  the  balance  due  promptly. 

3.  Applying  the  principles  of  equity  to  the 
facts  In  this  case:  Spedflc  performance  is 
not  a  matter  of  absolute  right,  but  rests  in 
the  sound  Judicial  discretion  of  the  court, 
guided  by  established  principles.  Generally, 
a  vendee  cannot  maintain  an  action  against 
a  vendor  for  specific  performance  of  a  con- 
tract to  sell  land,  unless  he  shows  that  he  has 
compiled,  or  offered  to  comply,  with  the  con- 
tract on  his  part,,  and  this  has  been  refused 
by  the  vendor.  But,  since  equity  leans  to 
compensation  In  preference  to  forfeiture,  the 
vendee,  if  he  cannot  show  exact  compliance 
with  the  contract  on  his  part,  may  still  have 
specific  performance,  or  compensation,  pro- 
vided he  is  not  guilty  of  laches  in  the  asser- 
tion of  his  claim,  stands  ready  and  willing  to 
comply,  and  shows  reasons  satisfactory  to  the 
court  in  excuse  of  bis  failure  to  comply. 
PlalntlfTs  have  not  brought  themselves  with- 
in this  principle,  for,  as  stated,  they  have  not 
compiled,  or  offered  to  comply,  and  have 
shown  no  reason  In  excuse  of  their  default, 
even  if  it  be  conceded  that  an  action  brought 
two  years  after  default  on  the  contract  la  not 


laches  under  the  drcimistances  of  this  case. 
But  it  may  be  argued  that  the  existence  of 
the  Lenhardt  mortgage  was  sufficient  to  Jus- 
tify the  failure  to  pay  the  balance  of  the  pur- 
chase money,  the  amount  claimed  on  the 
mortgage  being  In  excess  of  the  balance  due 
on  the  purchase  money,  and  probably  equal, 
to  the  value  of  the  land.  This,  if  there  Were 
no  obstacle  in  the  way,  might  have  Justified 
the  court  in  decreeing  for  a  deposit  of  the 
balance  of  the  purchase  money,  and  a  deed  of 
the  premises,  with  adequate  security  agaln>* 
the  result  of  the  pending  suit  on  the  mort- 
gage. But  the  court,  pending  the  salt  on  the 
mortgage,  which  both  vendor  and  vendee 
were  contesting,  could  not  require  the  ven- 
dor to  pay  off  or  satisfy  the  contested  mort- 
gage within  30  days  from  the  decree,  on  a 
condition  precedent  to  the  payment  of  tlie 
balance  due  by  the  vendee.  Further,  the  ven- 
dee knew  of  the  Lenhardt  mortgage  when  be 
contracted  to  purchase  the  land.  The  pay- 
ments made  by  him  were  made  with  this 
knowledge.  The  evidence  shows  that  he  waa 
relying  for  his  protection  against  the  mortgage 
upon  the  covenants  of  warranty  by  the  ven- 
dor. He  could  not,  therefore,  refuse  to  com- 
ply with  his  contract  because  of  the  contest- 
ed mortgage,  of  which  he  had  notice  before 
contracting.  This  principle  was  recognized  in 
Oity  of  Charleston  v.  Blohme,  15  S.  C.  121, 
where  the  court  said:  "If,  however,  the  ptir- 
chaser,  at  the  time  of  the  sale,  knows  of  the 
defects  In  the  title,  or  has  means  of  knowing 
of  them,  and  fails  to  avail  himself  of  such 
means,  he  cannot  afterwards  refuse  to  com- 
ply upon  the  ground  of  sfich  defect  **  The 
'vendee,  having  contracted  with  his  eyes  open 
to  the  knowledge  of  the  Incumbrance,  If  the 
warranty  deed  of  the  vendor  la  insufficient  to 
protect  him,  must  suffer  the  consequence  of 
his  own  negligence.  Then  equity  will  not  de- 
cree specific  performance  against  the  vendor 
when  performance  Is  impossible.  The  evi- 
dence shows  that,  after  waiting  a  reasonable 
time  after  July  25,  1895,  far  the  heirs  of  ihe 
vendee  to  comply,  he  sold  the  land  to  his  co- 
defendant  Johnson.  The  legal  title  not  being 
In  defendant  Latimer  at  the  time  of  the  de- 
cree. It  Is  Impossible  for  him  to  comply:  It 
Is  true.  If  his  inability  to  comply  Is  the  result 
of  his  own  fault,  equity,  as  well  as  law,  on 
a  proper  case,  could  make  him  render  compen- 
sation. 

Further,  the  decree  of  the  circuit  court 
wholly  ignores  the  rights  of  the  defendant 
Johnson.  The  vendee  cannot  have  specific 
performance  against  the  grantee  of  the  ven- 
dor unless  the  vendor  Is  himself  liable,  and 
unless  the  grantee  takes  with  notice  of  the 
vendee's  equity.  In  this  case  the  vendor  was 
in  possession  of  the  premises  when  he  sold  to 
Johnson,  and  put  him  In  posaession.  There 
la  no  suggestion  of  any  fraud  or  collusion  be- 
tween Latimer  and  Johnson,  and  no  evidence 
tending  to  show  that  Johnson  had  any  notice 
of  plaintiffs'  equity.  If  it  be  so  that,  being 
privy  In  estate  with  Latimer,  Johnson  la  af- 
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fected  with  tbe  notice  or  knowledge  of  Lati- 
mer, then  he  bad  a  right  t»  Infer  from  the 
possession  of  the  land  by  Latimer,  and  the 
failure  of  the  betrs  of  Davenport  to  comply 
within  a  reasonable  time  after  July  25,  1805, 
that  the  heirs  had  abandoned  their  equity  to 
compel  specific  performance.  In  the  case  of 
Doar  V.  GIbbes,  Bailey,  Eq.  371,  the  court 
held  that  "specific  performance  of  an  agree- 
ment to  sell  land  will  not  be  enforced  against 
the  vendor  where  the  vendee  has  neglected 
to  comply  with  conditions  stipulated  by  the 
agreement  within  the  time  limited  by  It,  and 
the  veifdor  has,  In  consequence,  sold  and  con- 
veyed to  another  purchaser."  That  case  also 
decides  another  well-established  principle,  viz. 
that  "time  is  not  usually  of  the  essence  of 
a  contract  for  the  sale  of  lands,  but  it  may 
become  so  If  the  delay  is  injurious,  and  es- 
pecially where  a  period  is  fixed  within  which 
a  condition  Is  to  be  performed  In  order  to 
complete  the  contract."  We  think  the  evi- 
dence in  this  case  would  warrant  the  conclu- 
sion that  the  vendor  waived  the  strict  per- 
formance of  the  contract  as  to  time  by  con- 
senting July  26,  1895,  to  make  the  deed,  pro- 
vided the  behs  of  the  vendee  complied 
promptly.  This  would  give  them  a  reasonable 
time  after  the  date  in  which  to  comply.  As 
they  had  nothing  to  do  but  pay  the  money, 
it  was  unreasonable  to  wait  until  the  middle 
of  November  before  attempting  to  ascertain 
the  amount  claimed  to  be  due.  PlalntifCs  did 
not  express  their  willingness  to  comply  until 
the  filing  of  the  complaint,  at  which  time  they 
knew  another  purchaser  was  In  possession. 
We  are  therefore  of  the  opinion  that  the  de- 
cree of  the  circuit  court  must  be  reversed,  and 
that  the  case  be  remanded  to  the  circuit  court 
for  such  further  proceedings  as  may  be  prop- 
er or  necessary  in  accordance  with  the  views 
herein  announced. 


(S3  8.  C.  414) 

ALLEN  V.  COOLEY  et  aL 

(Supreme  Court  of  South   Carolina.    Oct  2B, 

18»8.) 
Partdbrship — Dissolution— RioBTS  ±vo  Liabu/- 

ITIBS  OF   PXRTNEBS — SUBBTIKB— TrCSTS — IkbOLV- 
BNCT — ReCEIVBRS  —  APPOINTMENT  —  MOTIONS — 

Notice — Pleadino — Pasties — Judombnt —  Cob- 

KEOTION — ApPEAI/— JCRISDICTION. 

1.  Under  Act  1897  (22  St.  at  Large,  p.  510), 
requiring  notice  of  an  applicatioD  for  a  re- 
ceiver to  be  given  to  the  party  whose  property  is 
sought  to  be  affected,  without  prescribing  how 
such  notice  shall  be  eiven,  and  Code  Civ.  Proc. 
{  409,  subd.  2,  providing  that  service  ot  notice 
may  be  made  on  a  party  by  leaving  the  paper 
at  his  residence,  with  some  person  of  suitable 
age  and  discretion,  service  of  such  notice  by 
leaving  copies  of  the  papers  with  the  wife  of 
such  party,  at  his  place  of  residence,  in  bis  ab- 
sence, was  snfflcieut,  where  he  was  not  absent 
from  the  state. 

2.  Where  tbe  notice  of  an  application  for  a 
receiver  was  served  on  the  adverse  party  by 
leaving  copies  of  the  papers  with  his  wife,  at 
his  place  of  residence,  and  he  appeared  by  coun- 
sel at  the  hearing,  submitted  a  verified  answer, 
and  otherwise  resisted  the  motion,  personal 
service  of  such  notice  was  waived. 


8.  On  motion  for  appointment  of  a  receiver, 
plaintiff  is  entitled  to  open  and  reply,  under  the 
provision  of  rule  59,  that  the  actor  or  party 
submitting  any  motion  or  special  matter  shall 
begin  and  close. 

4.  In  a  proceeding  by  a  retiring  partner 
against  his  former  co-partner,  who  retained  the 
assets  and  assumed  the  liabilities  of  the  late 
firm,  to  compel  the  application  of  snch  assets 
to  the  payment  of  sucu  liabilities,  the  creditors 
are  not  necessary  parties. 

6.  Where  one  of  two  partners  on  the  diaaidti- 
tion  of  their  partnersliip  retained  all  the  assets 
and  assumed  all  firm  debts,  and  released  his 
co-partner  from  any  llabili^  therefor,  tbe  rela- 
tion between  them  became  that  of  principal 
and  Borety,  as  between  thems^ves,  though  both 
oontinned  liable  to  the  firm  creditors;  and 
therefore  the  retiring  partner,  as  snch  surety, 
was  entitled  to  the  appointment  of  a  receiver. 
In  an  action  for  his  protection  against  snch  Us- 
hilities,  and  for  the  preservation  of  such  assets 
from  waste  and  misapplication,  on  showing 
that  they  were  in  danger  of  being  dissipated  hj 
the  continuing  partner. 

6.  Partnership  assets  left  in  tiie  hands  of  tiw 
remaining  partner,  on  the  dissolution  of  a  firm, 
with  an  obligation  on  his  part  to  apply  them  to 
firm  debts  in  exoneration  of  the  retiring  part- 
ner, thereby  become  impressed  with  a  trust  for 
such  purpose,  which  the  latter  may  enforce  in 
equity. 

7.  In  an  action  by  a  retiring  partner  to  en- 
force an  obligation  of  the  remaining  partner  to 
apply  to  partnership  debts  assets  of  the  firm 
left  in  his  hands  for  snch  purpose  on  the  dis- 
solution of  the  firm,  it  is  not  necessary  to  al- 
lege the  insolvency  of  defendant. 

8.  The  insolvency  of  defendants  is  snfflciently 
alleged  by  averments  that  execntions  against 
one  of  them  have  been  returned  nulla  bona. 
and,  in  substance,  that  the  other  has  no  prop- 
erty that  can  be  subjected  to  his  debts. 

9.  A  complaint  by  a  snrety  to  compel  the 
principal  to  pay  the  debt  need  not  alleee  aa 
attempt  of  the  creditor  to  enforce  snch  lUril- 
ity  against  plaintUC. 

10.  The  fact  that  a  retiring  partner  has  frand- 
nlentiy  transferred  his  real  estate  does  not  af- 
fect his  right  to  sue  to  compel  his  former  co- 
partner to  pay  the  partnership  debts,  which  be 
assumed  on  the  dissolution  of  the  firm,  and 
for  which  purpose  he  was  provided  with  solB- 
dent  funds. 

11.  Where  the  circuit  judge.  In  an  order  ap- 
pointing a  receiver,  made  an  inadvertent  errof 
In  fixing  the  value  of  the  property,  and  the  con- 
sequent amount  of  the  Ixind  to  be  given  by  de- 
fendants in  order  to  entitie  them  to  move  to 
vacate  such  order,  he  had  power  to  correct  sock 
error. 

12.  A  receiver  need  not  give  notice  of  an  ap- 
plication for  instructions  as  to  his  duty  under  a 
state  of  facts  set  out  in  his  petition. 

13.  An  order  directing  a  receiver  in  the  per- 
formance of  liis  duties  is  not  t>eyond  the  juris- 
diction of  the  court,  though  notice  of  an  appeal 
from  the  order  appointing  snch  officer  has 
been  given,  where  the  retnm  on  appeal  has 
not  been  filed. 

14.  Under  Act  1897  (22  St  at  Large,  p.  51(9. 
requiring  notice  to  be  given  of  the  appointment 
of  a  receiver,  where  the  party  claiming  the 
property  cannot  tie  found  in  the  state,"  joris- 
diction  to  make  an  order  directing  such  receiv- 
er in  regard  to  his  duties  is  not  affected  by  the 
fact  that  notice  of  such  appointment  has  not 
been  served,  in  the  absence  of  evidence  that 
the  party  claiming  tbe  property  cannot  be 
found  in  the  state,  especially  where  such  ap- 
pointment was  made  at  a  hearing  at  which  be 
was  represented  by  counsel,  in  a  cause  to 
wtiich  he  bad  become  a  party  by  answer. 

Appeal  from  common  pleas  drcult  court  o( 
Abbeville  county. 
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Action  by  B.  Geri?  Allen  against  D.  K. 
Cooley  and  another  for  the  appointment  of  a 
receiver  and  for  other  relief.  From  certain 
orders  therein,  defendants  appeal.    Affirmed. 

The  opinion  of  Judge  Aldrlch  In  the  court 
below  waa  as  follows: 

"Application  for  the  appointment  of  le- 
celver  of  the  property  and  assets  of  the  late 
firm  of  Allen  &  Cooley,  noticed  to  be  heard 
before  me  at  Pickens  on  March  10,  1898,  at 
10  o'clock  a.  m.,  and,  by  consent  and  agree- 
ment of  counsel,  heard  at  Greenville  at  8 
p.  m.,  same  day.  Plaintiff's  attorneys  read 
the  complaint,  notice  of  application,  and  affi- 
davits npon  which  the  motion  was  made. 
Mr.  E.  O.  Graydon  read  answers  of  D.  K. 
Cooley  and  Thomas  D.  Cooley,  affidavit  of  D. 
K.  Cooley,  and  numerous  other  affidavits, 
resisting  the  motion,  covering  the  entire  case; 
strenuously  defending  the  conduct  of  the  de- 
fendant D.  K.  Cooley  as  well  as  that  of  X. 
D.  Cooley  In  the  transaction  assailed.  After 
the  argument  of  Mr.  Cothran  for  the  plaintiff, 
and  Mr.  Watklns  for  the  defendant  T.  D. 
Cooley,  Mr.  Graydon  raised  the  objection  for 
the  first  time  that  the  notice  of  the  applica- 
tion had  not  been  personally  served  upon  the 
defendant  D.  K.  Cooley,  and  that  he  could 
not  be  affected  by  the  present  proceeding. 
The  sheriff's  return  shows  that  diligent 
search  was  made  for  D.  K.  Cooley,  and  that 
be  could  not  be  found,  and  that  the  notice 
waa  served  upon  the  wife  of  D.  K.  Cooley  at 
his  notorious  place  of  residence  in  Lowndes- 
vllle.  Under  section  400,  subd.  2,  of  the  Code 
of  Civil  Procedure,  I  hold  that  the  service 
was  sufficient  I  hold  further  that,  If  the 
•ervlce  were  defective,  the  defendant  D.  K. 
Cooley  has  waived  all  objection  thereto  by 
tbe  action  of  bis  attorneys  hereinbefore  set 
forth. 

"The  plaintiff  and  the  defendant  D.  E. 
Cooley  had  been  in  the  mercantile  business, 
as  partners  under  the  firm  name  of  Allen  & 
Cooley,  for  many  years,  at  Lowndesvllle,  S. 
0.  On  September  30,  1897,  they,  by  mutual 
consent,  dissolved  the  partnership.  It  was 
agreed  at  the  dissolution  that  D.  K.  Cooley 
should  pay  B.  Berry  Allen  the  sum  of  $6,- 
107.S0  for  his  Interest  in  the  property  of  said 
firm,  in  satisfaction  of  which  Allen  accepted 
about  800  acres  of  land  belonging  to  the 
firm,  at  a  valuation  of  $3,600,  and  the  two 
notes  of  D.  K.  Cooley,  Indorsed  by  T.  D. 
Cooley,  for  $790  each,  payable  November  1, 
1808,  and  December  1,  1888;  the  defendant 
D.  K.  Oooley  making  to  the  plaintiff  a  deed 
to  his  interest  in  the  said  partnership  land. 
The  defendant  D.  E.  Cooley  executed  at  the 
same  time  an  Instrument  in  writing  assuming 
all  the  Indebtedness  of  the  old  firm,  and  re- 
leasing Allen  from  all  obligation  In  the  pay- 
ment of  the  same.  The  entire  assets  of  the 
firm,  except  the  800  acres,  were  turned  over 
to  D.  K.  Cooley,  who  continued  business  at 
the  same  place.  On  the  7th  or  8th  of  Oc- 
tober, 1897,  Mrs.  E.  W.  Allen  presented  to 
D.  K.  Cooley  a  note  for  $2,000,  dated  Novem- 


ber 20, 1801,  purporting  to  be  signed  by  Allen 
&  Cooley,  and  demanded  payment  of  D.  K. 
Cooley.  The  latter  said  that  be  knew  noth- 
ing about  It,  that  It  was  not  on  his  books, 
and  that  he  did  not  intend  to  pay  It  On  the 
following  day,  D.  K.  Oooley  attempted  to 
transfer  the  stock  of  goods  to  his  brother, 
the  defendant  T.  D.  Cooley,  at  ninety  cents 
on  tbe  dollar.  He  went  to  tbe  Insurance 
agent,  and  bad  tbe  policy  of  Insurance  chan- 
ged to  T.  D.  Cooley's  name.  A  few  days 
thereafter  he  returned  to  tbe  Insurance  agent, 
and  told  him  that  T.  D.  Cooley  had  been 
unable  to  procure  tbe  funds  with  which  to 
pay  for  said  stock  of  goods  from  a  kinsman 
from  whom  be  expected  to  get  it,  and  de- 
clared that  tbe  trade  was  rescinded,  and  pro- 
cured a  retransfer  of  the  Insurance.  On  No- 
vember 1, 1897,  Mrs.  K.  W.  Allen  commenced 
suit  upon  tbe  $2,000  note.  On  November  8, 
1887,  D.  E.  Cooley  executed  a  bill  of  sale  to 
T.  D.  Cooley  of  the  said  stock  of  goods,  store 
fixtures,  etc.,  for  the  expressed  consideration 
of  13,580,  $2,000  of  which  was  to  be  paid  to 
tbe  Bank  of  Anderson  upon  a  note  of  Allen 
&  Cooley,  and  tbe  remaining  $1,580  was  to 
be  paid  to  B.  Berry  Allen  upon  the  notes  of 
D.  K.  Cooley  indorsed  by  T.  D.  Cooley.  T. 
D.  Cooley  on  November  24,  1897,  paid  the 
bank  $2,000,  took  up  the  note  of  Allen  ft 
Cooley  with  tbe  collaterals,  which  he  deliv- 
ered to  D.  K.  Cooley.    On  December  9,  1897, 

D.  E.  Cooley  executed  to  T.  D.  Oooley  a 
mortgage  on  tbe  stores  he  had  received  In  tbe 
dissolution  agreement  to  secure  an  alleged 
debt  of  $714  for  services  as  clerk  and  book- 
keeper to  tbe  firm  of  Allen  St  Cooley.  The 
mortgage  was  recorded  January  13,  1898, 
four  days  before  the  court  met  at  Abbeville, 
during  which  the  case  of  Mrs.  Allen  v.  D. 

E.  Cooley  was  to  be  tried.  This  suit  resulted 
In  a  verdict  for  Mra- Allen  of  $2,900,  upon 
which  judgment  was  duly  entered,  execution 
Issued,  and  on  February  9,  1898,  returned  un- 
satisfied. On  February  12,  1898,  this  action 
was  commenced.  The  defendants  assail  the 
plaintiff's  right,  under  the  circumstances,  to 
the  relief  asked  for,  and  Insist  that,  admit- 
ting all  allegations  of  tbe  complaint  to  be 
true,  the  plaintiff  Is  not  entitled  to  tbe  ap- 
pointment of  a  receiver.  To  tbis  proposition 
I  will  address  myself. 

'The  plaintUTs  case,  as  made  by  tbe  com- 
plaint. Is  that  the  partnership  Is  dissolved; 
that  in  the  dissolution  D.  E.  Cooley  assumed 
the  debts  of  the  old  firm;  that  these  debts 
amounted  to  $11,536.72;  that  D.  E.  Cooley 
received  good  assets  amounting  to  $18,598.02, 
besides  two  stores  and  a  dwelling  bouse,  with 
which  to  pay  said  debts;  that  the  debts  have 
not  been  iwid,  and  claims  to  a  largre  amount 
have  been  placed  in  attorney's  bands  for  col- 
lection against  the  said  Allen;  that  other 
suits  have  been  Instituted;  that  D.  E.  Cooley 
has  entered  into  a  fraudulent  scheme  with 
bis  brother,  T.  D.  Cooley,  by  which  aU  the 
visible  assets  of  tbe  late  partnership  have 
been  transferred  to  tbe  latter,  and  tbe  real 
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estate  of  D.  K.  Cooley  lncnm)>ered  with  a 
mortgage  iriilch  will  exhaust  all  of  It,  out- 
side of  his  homestead  exemption;  that  nnlla 
bona  returns  have  been  made  upon  the  ex- 
ecutions Issued  against  D.  K.  Cooley;  that  T. 
D.  Cooley  Is  without  means;  that  the  assets 
of  the  partnership  are  being  wasted  and  mis- 
applied; and  that  there  la  imminent  danger 
of  loss  to  the  plaintiff,  In  haying  to  pay  the 
debts  which  D.  K.  Cooley  assumed  upon  the 
dissolution.  If  these  facts  be  true,  I  have 
no  hesitation  whatever  in  saying  that  the 
plaintiff  Is  entitled  to  the  relief  he  prays  for. 
This  relief  Is  worked  out  upon  the  plainest 
principles  of  equity  and  Justice.  When  one 
partner  retires,  and  Is  paid  by  the  remaining 
partner  for  his  interest  In  the  business,  the 
remaining  partner,  who  assumes  the  debts 
of  the  old  firm,  becomes  the  principal  debtor, 
so  far  as  the  creditors  of  the  firm  are  con- 
cerned, and  the  retiring  partner  occupies  the 
relation  of  surety.  No  private  arrangement 
can,  of  course,  affect  the  rights  of  creditors, 
but  the  retiring  partner  is  entitled  to  all  the 
rights  and  consideration  which  the  law  ac- 
cords to  the  favored  surety.  'On  dissolution 
of  partnership,  a  partner  who  receives  prop- 
erty of  the  Ann  and  assumes  the  firm  debts 
Is,  as  to  the  other  partners,  the  principal 
debtor;  atid  they  are  bis  sureties,  and  may 
sue  to  compel  bim  to  pay  the  debts,  without 
having  paid  them  themselves.'  Graham  v. 
Thoraton  (Miss.)  9  South.  292;  C!olgrove  v. 
Tallman,  67  N.  Y.  95;  Smith  v.  Shelden,  35 
Mich.  42;  Rawson  v.  Taylor  (Ohio)  27  Am. 
Rep.  464.  'When  a  partnership  is  dissolved, 
and  one  partner  purchases  the  Interest  of  the 
other  in  the  partnership  property,  and  as- 
sumes and  agrees  to  pay  th6'  partnership 
debts,  he  thereby  becomes.  In  equity,  the 
principal  debtor,  as  to  such  debts,  and  the 
other  his  surety;  and  a  creditor  having  no- 
tice of  such  agreement  Is  bound  by  such  re- 
lationship.' Colgrove  v.  Tallman,  67  N.  T. 
05,  23  Am.  Rep.  90.  'If  a  partnership  Is  dis- 
solved, and  one  of  Its  members  agrees  to  dis- 
charge all  of  Its  liabilities,  a  note  subse- 
quently executed  by  him  in  the  firm  name, 
in  consideration  of  a  pre-existing  partnership 
Indebtedness,  extending  the  time  for  Its  pay- 
ment, cannot  be  enforced  against  his  co-part- 
ners, if  the  payee  Icnew  of  the  existence  of 
the  agreement,  because  after  such  agreement 
the  position  of  the  other  partners  was  that  of 
surety  to  the  partner  who  had  agreed  to  pay 
the  debt,  and  the  creditor  should  not  be  al- 
lowed to  make  a  new  contract  extending  the 
time  of  payment  without  their  consent  The 
new  note  is  therefore  binding  only  upon  the 
partner  who  executed  it.'  Leithauser  v.  Bau- 
melster  (Minn.)  49  N.  W.  660. 

"The  relation  of  principal  and  surety  being 
thus  unquestionably  established,  a  court 
would  not  deny  relief  to  a  surety  who  makes 
It  appear  that  his  principal  is  Insolvent,  and 
is  wasting  and  fraudulently  transferring  his 
property,  which  Is  stamped  with  the  trust  of 
being  applicable  to  the  debt     'A  court  of 


equity,  upon  Oie  application  of  a.  surety  who 
apprehends  Injury  from  further  delay,  may 
compel  the  principal  debtor  to  discharge  his 
debt  past  due,  although  the  surety  has  not 
been  sued,  and  has  not  paid  the  debt'  Nor- 
ton T.  Reld,  U  B.  O.  693.  A  fortiori  wiU  the 
court  of  equity  afford  relief  when  the  surety 
has  been  sued  to  Judgment  and  the  trust 
property  Is  being  fraudulently  disposed  of. 
The  court,  in  Norton  v.  Reld,  supra,  qnotes 
with  approval  the  remarks  of  Lord  Keeper 
North  in  Ranelaugh  v.  Hayes,  1  Vem.  189, 
as  follows:  'Although  the  surety  Is  not 
troubled  or  molested  for  the  debt,  yet  at  any 
time  after  the  money  becomes  payable  on  tbe 
original  bond  this  court  will  decree  the  prin- 
cipal to  discharge  the  debt;  it  being  nnrea- 
sonable  that  a  man  should  always  have  such 
a  cloud  hang  over  him.'  It  would  be  equally 
unreaaonable  to  hold  that  a  surety  shcold 
stand  by  and  see  the  property  which  Is,  In  ail 
good  conscience  and  fair  dealing,  applicable 
to  these  debts,  dissipated  by  the  fraudulent 
conduct  of  the  remaining  partner.  I  am  not 
without  express  authority  sustaining  this  po- 
sition which  strongly  commends  itself  to  my 
Judgment.  "Where,  upon  the  dissolution  of 
a  partnership,  one  partner  Is  authorized  by 
agreement  between  the  partners  to  close  up 
the  firm  business,  and  Its  property  and  assets 
are  turned  over  to  him,  upon  his  agreeing  to 
hold  the  other  parties  harmless,  notwith- 
standing his  right,  under  the  contract,  to  ex- 
clusive possession.  If  the  bill  shows  that  he  is 
wasting  or  misapplying  the  funds,  or  that 
there  is  danger  to  the  remaining  partners 
from  his  insolvency  or  fraudulent  conduct,  a 
sufficient  case  Is  stated  to  Justify  a  receiver.' 
High,  Rec.  p.  606.  'And  where,  upon  a  dis- 
solution, a  retiring  partner  transfers  his  In- 
terest to  the  remaining  partners  on  condition 
that  they  assume  all  the  firm  indebtedness 
and  agree  to  hold  bim  hafmless,  such  a^^ree- 
ment  does  not  release  him  as  to  the  firm's 
creditors,  but  he  assumes -a  position  of  sure- 
ty as  to  tbe  remaining  partners.  Where  tbey 
act  In  violation  of  the  terms  of  the  agree- 
ment, as  by  sending  the  firm's  money  be- 
yond the  state,  or  are  otherwise  wasting  and 
misapplying  the  funds,  or  where  the  retiring 
partner  is  sued  for  the  firm's  debts,  or  there 
Is  danger  of  such  suits  by  reason  of  the  Insol- 
vency of  the  remaining  partners,  the  court 
may  appoint  a  receiver  of  the  firm's  assets 
upon  the  application  of  the  retiring  partner.* 
Beach,  Rec.  |  580;  West  v.  Cbasten.  12  Pla. 
315;  Drury  v.  Roberts,  2  Md.  Ch.  157.  'Where 
the  security  of  an  administrator  of  a  deceas- 
ed partner,  who  purchased  the  firm  assets 
and  bound  himself  to  pay  the  firm  debts,  and 
who  has  died,  leaving  firm  debts  unpaid,  and 
firm  assets,  is  insufiiclent,  the  court  may  ap- 
point a  receiver  to  receive  from  said  admin- 
istrator the  partnership  assets  In  his  bands, 
and  to  proceed  to  collect  the  same.'  Shackel- 
ford V.  Shackelford,  32  Qrat  481.  'Although 
an  injunction  will  not  be  granted  merely  o« 
tbe  ground  of  the  dissolution  of  the  partner 
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ship,  It  will  be  granted  where  tliere  !■  &  vio- 
lation of  duty  In  the  partner,  or  breach  of 
contract'  Ellis  v.  Commander,  1  Strob.  Sq. 
1S2.  'And  a  receiver  wlU  also  be  granted 
*  *  *  If  there  had  been  abuse  of  the  assets, 
and  there  Is  danger  of  further  misapplication, 
and  he  la  Insolvent'  2  Bates,  Partn.  1 1001. 
There  must  be  some  palpable  breach  of  con- 
tract or  of  duty,  or  some  misconduct  amount- 
ing to  fraud,  or  such  as  will  endanger  the 
property  and  the  rights  of  the  partner  who 
has  withdrawn,  In  order  to  Justify  this  court's 
interference  by  Injunction  and  receiver.' 
Walker  v.  Trott,  4  Edw.  Cai.  39;  Colly.  Partn. 
196,  197.  "Where  continuing  partners  have 
agreed  to  apply  the  aasets  to  the  debts  of  the 
old  firm,  and  one  of  the  partners  In  the  new 
firm  misapplies  them,  a  receiver  will  be  ap- 
pointed.' Coddlngton  v.  Tappan.  28  N.  J.  Eq. 
141.  "When,  upon  the  dissolution  of  a  part- 
nership. Its  members  form  new  firms,  under 
agreement  to  apply  the  partnership  assets 
in  their  hands  to  the  payment  of  debts  of 
the  old  partnership,  and  one  of  the  firms  con- 
verts to  their  own  use  or  misappropriates 
such  assets,  or  their  conduct  Induces  the  con- 
clusion that  they  have  been  or  are  likely  to 
be  untrue  to  the  trust  so  reposed  in  them,  the 
court  will  takef  the  partnership  assets  out  of 
their  hands,  and  place  them  In  the  bands  of 
a  receiver.'    Id. 

"The  defendants'  counsel  Insisted  at  the 
hearing  that  the  creditors  of  Alien  &  Cooley 
sbonld  have  been  made  parties  to  the  suit, 
and  that  the  action  would  not  lie  for  that 
reason.  It  Is  a  sufficient  answer  to  this  posi- 
tion to  say  that  the  objection  is  that  of  de- 
fect of  parties,  and  should  have  been  made 
by  demurrer  or  answer,  which  was  not  done. 

"Another  objection  was  that  it  was  not 
alleged  In  the  complaint  that  D.  K.  Cooley 
is  Insolvent  The  complaint  alleges  that  nulla 
bona  returns  have  been  made  upon  executions 
Issued  against  him,  and  I  have  always  sup- 
Itosed  that  that  was  the  highest  legal  evi- 
dence of  Insolvency.  Besides,  I  do  not  think 
that  such  allegation  is  essential.  When  it  is 
alleged  that  suits  have  been  commenced  and 
judgments  obtained  against  the  retiring  part- 
ner, and  the  assets  have  been  fraudulently 
transferred,  a  sufiQclent  ease  of  quia  timet  Is 
made  out 

"I  will  now  consider  the  testimony  In  this 
case,  and  determine  whether,  in  my  opinion, 
the  truth  of  the  allegations  of  the  complaint 
is  established: 

"The  dissolution  occurred  on  the  30th  of 
September,  1897.  The  business  was  tnmed 
over  to  D.  K.  Cooley,  who  continued  to  run 
it.  It  does  not  appear  but  what  his  Intention 
was  to  continue  it  indefinitely.  No  satisfac- 
tory reason  is  apparent  why  be  should  so 
suddenly  change  his  plans,  unless  It  is  found 
in  the  facts  about  to  be  referred  to.  On  Oc- 
tober 8,  1897,  Mrs.  K.  W.  AUen,  wife  of  the 
plaintiff  herein,  presented  to  D.  K.  Cooley  a 
note  for  $2,000  signed  by  Alien  &  Cooley, 
and  dated  November  20,  189L    Cooley  stated 


that  he  knew  nothing  about  it  and  did  not 
Intend  to  pay  it;  that  it  was  not  on  his  books. 
The  very  nest  day  D.  K.  Cooley  attempted 
to  transfer  the  stock  of  goods  to  Thomas  D. 
Cooley.  In  his  answer  he  admits  this,  but 
offers  no  explanation  of  his  sudden  change  of 
plans.  He  admits  also  that  he  went  to  the 
insurance  agent,  and  procured  the  transfer  of 
the  policy  of  Insurance  to  T.  D.  Cooley,  and 
that  a  few  days  thereafter  he  returned  to 
the  insurance  agent  <uid  telling  that  his 
brother  having  failed  to  procure  the  funds 
from  a  kinsman  with  which  to  pay  for  the 
stock  of  goods,  the  trade  was  off,  procured 
a  retransfer  of  the  policy.  Shortly  there- 
after, on  November  1st  the  summons  and 
icomplalnt  In  the  case  of  K.  W.  Allen  v.  D. 
K.  Cooley,  on  the  note  referred  to,  were 
served  uimn  the  said  D.  K.  Cooley.  It  seems 
to  have  started  again  the  train  of  thought 
and  action  Interrupted  by  the  failure  of  T. 
D.  Cooley  on  October  8th  to  procure  the  funds 
from  his  kinsman;  for  on  November  8th  D. 
K.  Cooley  executed  an  alleged  bill  of  sale  to 
T.  D.  Csoley  of  all  the  stock  of  goods.  Iron 
safe,  and  store  fixtures,  for  the  considerar 
tlon  of  $3,580,  |2,000  of  which  to  be  paid  to 
the  Bank  of  Anderson,  on  December  3d,  upon 
a  note  of  Allen  &  Cooley,  and  the  remainder, 
$1,680,  to  B.  Berry  Allen,  upon  the  two 
notes  executed  by  D.  E.  Cooley  for  Allen's 
Interest  in  the  business,  indorsed  by  said  T. 
D.  Cooley.  T.  D.  Cooley  claims  to  have  paid 
to  the  bank  this  $2,000  out  of  his  own  funds, 
realized  from  the  drug  business  of  Cooley  ft 
Speer,  and  from  his  peddling  clocks  and  Bi- 
bles during  the  spring  and  summer  of  1897. 
It  Is  Incredible  to  me  that  he  should  have  ac- 
cumulated such  a  surplus  In  so  short  a  time 
from  such  sources.  The  complaint  alleges 
that  he  was  a  yonng  man  living  on  a  salary 
such  as  Is  usnally  paid  to  a  clerk  or  book- 
keeper in  a  country  store,— little  if  any  mots 
than  was  necessary  for  his  support— that  he 
supported  his  family  from  said  salary,  that 
his  home  Is  unpaid  for,  and  that  he  has  been 
lAylng  for  it  by  monthly  Installments  to  a 
building  and  loan  association.  These  state- 
ments are  not  denied  by  either  defendant  in 
his  answer,  and  I  take  them  to  be  true.  It 
is  also  admitted  on  all  sides  that  a  few  days 
after  the  attempted  transfer  of  the  property 
from  D.  E.  Cooley  to  Thomas  D.  Cooley 
the  trade  between  them  was  declared  off,  on 
account  of  T.  D.  Cooley's  Inability  to  raise  the 
necessary  funds.  This  was  about  the  8th  of 
October,  yet  on  the  8th  of  November  T.  D. 
Cooley  found  himself  prepared  to  consum- 
mate a  trade  which  he  failed  to  do  thirty 
days  previous,  with  funds  received  from  the 
two  enterprises  referred  to.  In  other  words, 
on  October  8th  he  failed  to  get  money  from 
a  kinsman  as  he  expected,  and  between  that 
time  and  November  8th  he  realized  enough 
to  consummate  the  trade,  from  a  source  to 
which  he  does. not  seem  to  have  looked  at 
all  on  October  8th.  They  attempted  to  ex- 
plain this  by  saying  that  the  first  trade  was 
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tbat  T.  D.  Gooley  ehonld  take  the  entire  buBi- 
ues8  of  Allen  &  Cooley,  and  pay  all  the  debts, 
that  the  debts  amounted  to  |12,000,  and  that 
be  was  unable  to  raise  that  amount  This,  I 
think,  is  an  afterthought;  for,  in  D.  K.  Cool- 
ey's  answer  (paragraph  7),  he  states  with 
particularity  that  the  trade  was  rescinded 
"because  of  the  Inability  of  his  co-defendant 
to  raise  the  money  to  pay  this  defendant  for 
the  said  stock  of  goods.'  None  of  the  money 
would  haTe  gone  to  D.  K.  Gooley,  If  the  after- 
thought had  been  the  tme  relation  of  what 
the  agreement  was;  it  would  have  gone  to 
the  creditors.  My  opinion  is  that  D.  K.  Cool- 
ey's  first  impression,  when  the  note  was  pre- 
sented to  him,  was  to  transfer  the  entire 
business  to  his  brother  to  defeat  Mrs.  Allen; 
for  some  reason,  he  concluded  that  tbat  was 
not  the  best  thing  to  do,  and  rescinded  the 
trade;  that,  when  the  suit  was  commenced 
on  the  Allen  note,  he  saw  that  the  'Philistines 
were  upon  him,'  and  his  brain  evolved  the 
scheme  now  relied  upon. 

"The  afBdavits  satisfy  my  mind  that,  be- 
tween the  8th  and  24th  of  November,  D.  K. 
Cooley  collected  considerable  money  from  the 
business  of  Allen  &  Cooley,  turned  it  over  to 
T.  D.  Cooley,  who  deposited  it  to  the  credit  of 
Gooley  &  Speer,  and  drew  against  it  on  No- 
vember 24th  to  pay  the  $2,000  bank  note. 
The  plaintiff  presents  the  affidavit  of  B.  P. 
Mauldin,  cashier  of  the  Bank  of  Anderson,  to 
which  is  attached  the  following  checks  of  Al- 
len A  Tennent,  which  were  paid  to  O.  E. 
Cooley  for  cotton:  October  8,  1897,  $200. 
The  check  Is  Indorsed  by  D.  K.  Cooley  and  by 
T.  D.  Cooley,  to  whose  credit  it  appears  to 
have  been  deposited.  November  11,  1897, 
$20JS0.  This  Is  Indorsed  by  D.  E.  Cooley,  and 
was  deposited  In  the  Bank  of  Anderson  to 
the  credit  of  Cooley  &  Speer.  November  16, 
1897,  $198.82.  This  is  indorsed  by  D.  K. 
Cooley,  and  was  deposited  In  the  Bank  of 
Anderson  to  the  credit  of  Cooley  &  Speer. 
November  22,  1897,  $585.38.  This  was  in- 
dorsed by  D.  E.  Cooley,  and  was  deposited  In 
the  Bank  of  Anderson  to  the  credit  of  Cooley 
&  Speer.  These  aggregate  $1,004.70  of  D. 
K.  Cooley's  money  directly  traceable  to  T. 
D.  Cooley's  possession,  and  Just  about  the 
time  when  T.  D.  Cooley  was  admittedly  Im- 
pecunious, on  October  8th,  and  needed  funds 
to  take  up  the  bank  note  of  $2,000.  It  also 
appears  that  on  November  18th  D.  E.  Gooley 
sold  a  lot  of  cotton  to  Allen  k.  Tennent,  and 
insisted  on  having  the  money,  and  not  a 
check.  The  amount  was  $869.  This  fact, 
taken  In  connection  with  T.  D.  Cooley's  state- 
ment that  he  paid  off  the  bank  note  of  $2,000 
with  a  check  of  Cooley  &  Speer,  $1,150,  and 
cash,  $850,  constrains  me  to  the  conclusion 
that  every  dollar  paid  by  T.  D.  Gooley  on  the 
bank  note  was  furnished  by  D.  K.  Cooley 
covertly,  to  falsely  present  the  appearance 
of  bona  fldes  to  the  transfer  from  him  to  T. 
D.  Oooley.  After  December  Ist  all  checks 
paid  to  D.  E.  Cooley  by  Allen  &  Tennent  ap- 
pear to  have  been  deposited  to  his  credit,  and 


not  to  the  credit  of  Oooley  &  Speer.  It  ap- 
pears also  that  T.  D.  Oooley  had  a  claim  of 
several  years'  standing,  amounting  to  $1,750, 
against  D.  E.  Cooley,  for  money  loaned  while 
the  latter  was  a  fugitive  from  Justice;  that  be 
also  had  a  claim  for  $714  for  services  against 
the  flrni  of  Allen  St  Cooley.  These  twc 
claims,  amounting  to  $2,464,  do  not  appear 
to  have  been  considered  at  all  in  the  trade 
between  the  two  brothers.  It  seems  unrea- 
sonable in  the  extreme  that  T.  D.  Cooley 
should  have  paid  out  $2,000  in  cash  to  D.  E 
Cooley,  or  for  his  benefit,  at  a  time  when  D. 
E.  Cooley  was  owing  him  $1,750,  with  six 
years'  Interest  and  $714  besides.  It  ta  com- 
patible with  the  view  I  have  taken,  tbat  T. 
D.  Cooley  was  paying  out  D.  E.  Cooley's 
money  when  he  took  up  the  bank  note.  This 
note  was  not  due  until  December  3d.  Why 
T.  D.  Cooley  anticipated  the  payment  on  No- 
vember 24tb    is  not  explained. 

"At  the  time  of  dissolution,  D.  K.  Gooley 
presented  a  statement  showing  the  assets 
and  liabilities  of  the  partnership.  It  does 
not  include  the  real  estate  belonging  to  the 
firm,  which  consisted  of  a  tract  of  800  acres 
of  land,  two  stores,  and  a  dwelling  bouse  in 
the  town  of  Lowndesvllle.  The  tract  of  land 
was  allotted  to  Allen,  and  the  other  real  es- 
tate to  Cooley.  The  valuation  placed  upoo 
the  tract  of  land,  as  stated  In  D.  E.  Cooley's 
answer,  was  $3,500.  The  other  real  estate  Is 
estimated  In  the  complaint  at  $1,700,  and 
there  is  no  further  evidence  as  to  its  value. 
Estimating  the  800  acres  at  $3,500,  and  the 
other  real  estate  at  $1,700,  the— 

Total  assets  of  the  firm  were $44,071  84 

Deduct  liaUlities $11,536  72 

Andbaddebts 8,737  10 

20,27882 

Net  asseU  $23,796  02 

Deduct    real    estate    to 

Allen    $8,600  00 

And  Cooley's  notes.. . . .      1,680  00 

«J,080  00 

Leavhig  for  Cooley $1&718  Oe 

Charged  with  the  debU 11.536  72 

Net  for  Cooley $  7.181  30 

'^he  plaintiff  has  directly  traced  to  the 
possession  of  D.  E.  Cooley,  in  only  f oar  items, 
the  following  receipts  from  the  business  of 
Allen  Sc  Cooley: 

Proceeds  of  cotton  sold  Harper  and 
Latimer   $  1«722  95 

Proceeds  of  cotton  sold  B.  B.  Hor^ 
ton 4,387  06 

Proceeds  of  cotton  sold  Allen  ft  Ten- 
nent         2.603  10 

Proceeds  of  cotton  seed 1,000  00 

$  0,683  20 
To  this  may  be  added  amount  re- 
ceived from  T.  D.  Cooley  for  cer- 
tain mortgages 815  00 

$10,006  20 

"These  five  items  above  aggregate  a  little 
over  $10,000  received  by  D.  E.  Cooley,  and, 
according  to  his  own  statement  he  has  paid 
out  a  little  over  $7,000  <»  the  debts.    There 
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Bhoald  be  In  bis  handa,  tbea,  almost  enough 
to  pay  the  outstanding  debts  of  Allen  & 
Cooley,  which  amount  to  $3,500,  exclusive  of 
the  K.  W.  Allen  Judgment  In  February, 
after  the  Allen  Judgment  was  obtained,  D. 
K.  Cooley  stated  to  Mr.  Heath,  a  salesman 
for  Franks  &  Co.,  creditors  of  Allen  &  Cooley, 
that  be  would  not  pay  any  of  the  claims 
against  Allen  &.  Cooley  until  be  got  rid  of  the 
Allen  Judgment  I  am  satisfied  that  the 
desire  on  the  part  of  D.  K.  Cooley  to  evade 
tbe  payment  of  this  note  was  the  moving 
cause  of  aU  his  schemes,  and  hi  his  effort  to 
do  80  be  cared  not  what  became  of  his  obliga- 
tions to  pay  tbe  other  creditors. 

"The  defendants  Insist  that  the  plaintiff 
does  not  come  Into  court  with  clean  hands, 
because  he  has  conveyed  the  real  estate  ac- 
quired by  bim  to  bis  wife.  It  does  not  ap- 
I>ear  that  be  has  no  other  real  estate;  and, 
whether  or  not  that  conveyance  was  in  fraud 
of  tbe  creditors  of  Allen  &  Cooley,  it  will  be 
time  enougb  to  Inquire  when  those  creditors 
whom  D.  K.  Cooley  contracted  to  provide  for 
complain. 

"Tbe  affidavits  submitted  by  tbe  defendants 
attacking  the  validity  of  the  K.  W.  Allen 
note,  upon  which  Judgment  has  been  ob- 
tained, are  not  relevant  to  this  Issue,  and  are 
■trtcken  out 

"Tbe  order  appointing  a  receiver  In  this 
case,  signed  March  11,  1898,  was  prepared 
rery  hurriedly,  on  the  eve  of  my  departure 
from  Greenville  for  Aiken;  and  there  Is  a 
manifest  error  In  It,  which  I  desire  to  cor- 
rect Tbe  value  of  tbe  assets  of  Allen  & 
Cooley  iB  fixed  In  that  order  at  |2,500,  and 
tbe  bond  at  $5,000.  From  the  foregoing  state- 
ment. It  is  apparent  that  this  Is  Incorrect 
Tbe  net  assets  which  went  to  D.  K.  Cooley— 

By  the  agreement  were $18,718  02 

It   appears  that  he  has 

paid  oat $7,518  90 

And   that  T.  D.   Cooley 

has  paid  bank 2,000  00 

9,618  90 

D.   K.   Cooley   should   have   assets 

worth   $  9,199  12 

Bat  deduct  therefrom  tor  losses. . . .      4,199  12 

Leaving  him   with   assets   cer> 
tainly  worth $  5,000  00 

"The  bond  required  of  him  should  therefore 
have  been  fixed  at  $10,000.  The  amount 
fixed  In  the  order  as  the  value  of  the  assets 
«f  Allen  &  Cooley  was  Intended  to  refer  only 
to  tbe  assets  In  the  possession  of  T.  D.  Cool- 
ey, claiming  an  Interest  therein  under  any 
contract  lease,  or  conveyance  thereof  from 
tbe  alleged  owner,  D.  K.  Cooley.  It  Is  fixed 
at  $2,500;  and  the  latter,  having  given  bond 
to  account  for  it  at  that  valuation,  la,  of 
course,  not  affected  by  the  correction. 

"I  find  as  conclusions  of  fact:  (1)  That  tbe 
partnership  of  Allen  &  Cooley  has  been  dis- 
solved. (2)  That  In  tbe  dissolution  D.  K. 
Cooley  assumed  the  payment  of  all  tbe  debts 
of  tbe  old  firm,  and  released  B.  Berry  Allen 
from  all  obligation  thereupon.    (3)  That  tbe 


debts  amounted  to  $11,536.72,  and  that  D. 
K.  Cooley  received  assets  of  tbe  value  of  $18,- 
718.02  with  which  to  pay  them.  (4)  That 
there  are  Judgments  and  other  debts  out- 
standing and  unpaid  against  the  said  firm  of 
at  least  $3,500,— the  exact  figures  not  being 
available,— In  addition  to  the  K.  W.  Allen 
Judgment  (5)  That  tbe  defendant  D.  K. 
Cooley,  having  determined  to  resist  and  evade 
the  payment  of  the  K.  W.  Allen  note,  fraudu- 
lently conspired  with  tbe  defendant  T.  D. 
Cooley,  who  was  cognizant  of  bis  purpose,  to 
transfer  all  the  visible  assets  of  the  firm  of 
Allen  &  Cooley  received  by  him  In  the  agree- 
ment of  dissolution  to  the  said  T.  D.  Cooley, 
wltb  intent  to  hinder,  delay,  and  defraud  the 
said  K.  W.  Allen  and  the  other  creditors  of 
Allen  &  Cooley.  (6)  That  nulla  bona  returns 
have  been  made  on  tbe  executions  lodged 
against  the  said  defendant  D.  K.  Cooley.  (7) 
That  tbe  assets  of  tbe  said  partnership  receiv- 
ed by  D.  K.  Cooley  are  being  wasted  and  mis- 
applied. (8)  That  the  plaintiff  is  in  immi- 
nent danger  of  being  required  to  pay  the 
debts  of  Allen  &  Cooley  assumed  by  D.  K. 
Cooley  in  tbe  said  agreement  of  dissolution. 

"I  find  as  conclusion  of  law:  (1)  That  the 
plaintiff  is  entitled  to  the  relief  prayed  for  In 
the  complaint 

"An  order  has  heretofore  been  passed  ap- 
pointing a  receiver  of  tbe  assets  of  said  firm. 
Let  the  original  affidavits  read  upon  this 
bearing  be  forthwith  filied  In  the  office  of 
tbe  clerk  of  tbe  court  of  Abbeville  county. 
It  Is  further  ordered  that  the  value  of  tbe 
assets  of  Allen  &  Cooley  transferred  to,  and 
now  in  the  possession  of,  D.  K.  Cooley,  be, 
and  hereby  Is,  fixed  and  adjudged  at  tbe  sum 
of  five  thousand  dollars  ($5,000);  and  tbe 
said  D.  K.  Cooley,  by  giving  bond  as  provided 
by  law,  in  the  penalty  of  ten  thousand  dollars 
($l{),000),  may  apply  for  tbe  discbarge  of 
the  receiver  herein,  as  against  himself." 

Exceptions  of  defendants  were  filed  as  fol 
lows: 

"Tbe  defendants,  David  K.  Cooley  and 
Thomas  D.  Oooley,  except  to  the  order  ap- 
pointing a  receiver  In  tbe  above-stated  case, 
dated  March  11,  1898,  and  also  to  the  decree 
herein,  dated  March  24,  1888,  on  tbe  grounds 
stated  below;  respectfully  submitting  that  his 
honor  erred  in  tbe  following  particulars: 
First  In  not  holding  that  tbe  complaint  Is 
fatally  defective,  and  Is  insufficient  to  base 
an  application  for  tbe  appointment  of  a  re- 
ceiver upon,  for  tbe  following  reasons:  (1) 
That  It  does  not  allege  that  the  plaintiff  baa 
any  debt  against  D.  K.  Cooley  that  Is  due,  but 
on  the  contrary,  alleges  that  the  debt  Is  not 
due,  and  will  not  be  due  until  next  Novem- 
ber, and  does  not  allege  that  the  plaintiff  Is 
a  creditor  of  the  firm  of  Allen  &  Cooley.  (2) 
That  it  does  not  allege  that  said  defendant 
Thomas  D.  Cooley  is  Indebted  to  the  plaintiff, 
or  to  the  firm  of  Allen  &  Cooley.  (3)  That  it 
does  not  allege  that  at  the  time  of  the  sal* 
of  the  said  stock  of  goods,  or  at  the  time  of 
the  giving  of  tbe  said  mortgage,  T.  D.  Oooley 
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was  a  creditor  of  the  said  firm  of  Allen  & 
Cooley,  or  either  of  them,  and  therefore 
states  no  cause  of  action  under  the  assign- 
ment act  of  this  state.  (4)  That  it  does  not 
state  that  any  creditor  has  attempted,  or  Is 
about  to  attempt,  to  make  any  money  out 
of  the  said  plaintiff,  or  that  there  is  any 
immediate  danger  of  his  having  any  of  the 
debts  to  pay.  (5)  That  the  complaint  shows 
on  its  face  that  the  partnership  heretofore  ex- 
isting between  the  plaintiff  and  D.  K.  Cooley 
has  been  dissolved  by  mutual  consent,  an  ac- 
count stated  and  agrreed  to,  and  that  the  plaln- 
tltr  has  received  his  full  share  of  the  partner- 
ship assets,  and  has  no  longer  any  Interest  in 
said  business.  (6)  That  the  complaint  falls 
to  state  that  plaintiff  has  any  right  to  any 
of  the  property  mentioned  in  the  complaint, 
or  that  either  of  the  defendants  is  selling  or 
making  way  with  any  of  said  property  so  as 
to  injure  the  plaintiff  during  the  litigation. 
(7)  That  it  does  not  allege  that  either  of  the 
defendants  Is  Insolvent,  but,  on  the  contrary, 
shows  that  D.  K.  Cooley  is  abundantly  able 
to  pay  any  Judgment  that  may  be  rendered 
against  him.  (8)  That  the  complaint  does  not 
allege  that  the  price  paid  by  said  Thomas  D. 
Cooley  for  said  stock  of  goods  is  not  a  full 
and  fair  price  for  the  same.  Second.  In  hold- 
ing that  the  objection  of  the  defendants  that 
the  creditors  of  Allen  &  Cooley  should  have 
been  made  parties  to  the  action  should  have  ■ 
been  taken  by  demurrer  or  answer,  which  was 
not  done;  he  having  no  right  at  chambers  to 
pass  upon  a.  demurrer,  and  having  himself  so 
held  In  this  case.  Third.  In  holding  that  it 
to  not  necessary  to  allege  in  the  complaint 
that  D.  K.  Cooley  is  insolvent  Fourth.  In 
speaking  of  the  debt  secured  by  mortgage  on 
the  stores  as  'an  alleged  debt  of  $714  for  serv- 
ices as  clerk  and  bookkeeper  of  the  firm  of 
Allen  &  Cooley';  there  being  no  evidence 
whatsoever  that  it  was  'an  alleged  debt,'  and 
there  being  clear  and  positive  proof  that  It 
Is  a  bona  fide  debt  of  Allen  &  Cooley  to  T.  D. 
Cooley  for  services  rendered  to  said  firm. 
Fifth.  In  stating,  'It  does  not  appear  but  what 
his  intention  was  to  continue  it  indefinitely;' 
said  statement  being  irrelevant  to  the  Issues 
Involved  In  this  case.  Sixth.  In  making  this 
statement:  'On  November  8th  D.  K.  Cooley 
executed  an  alleged  bill  of  sale  to  T.  D. 
Cooley,'  etc.;  there  being  no  evidence  what- 
soever offered  by  the  plaintiff,  except  the  un- 
supported statement  of  his  complaint,  that  the 
bill  of  sale  was  not  bona  fide,  and  the  over- 
whelming and  uncontradicted  proof  offered 
by  the  defendants  being  that  Thomas  D. 
Cooley  paid  out  of  his  own  funds  to  the  Bank 
of  Anderson  the  sum  of  $2,000,  due  there  on 
a  note  of  Allen  &  Cooley,  and  Is  able  and 
ready  to  pay  the  two  notes  to  B.  Berry  Allen 
at  their  maturity.  Seventh.  In  finding  that 
the  statements  of  the  complaint  are  true  as 
to  the  said  Thomas  D.  Cooley  having  worked 
for  a  salary  little  more  than  sufficient  for  the 
support  of  his  family,  etc.;  the  proof  being 
that  the  said  Thomas  D.  Oooley  was  not  mar- 


ried untn  the  fall  of  1895,  and  the  said  find- 
ing being  irrelevant  to  the  Issue  Invo>ved  hen- 
in,  in  the  absence  of  an  allegation  tbat  the 
said  defendant  had  no  other  sonrcea  of  in- 
come, and  in  the  face  of  nncontradlcted  evi- 
dence that  he  has  been  for  some  yean  en- 
gaged In  a  prosperous  mercantile  and  ped- 
dling business,  and  has  had  for  years  money 
lent  out  at  Interest  Blghth.  In  finding  that 
It  was  an  afterthought  in  Thomas  D.  ODoley 
to  say  that  according  to  the  first  trade  be  was 
to  take  the  entire  business  of  Alien  &  Cooley, 
when  the  complaint  of  the  plaintiff  states  in 
the  seventh  parag^raph  thereof  that  tbe  said 
D.  K.  Cooley  'bargained  his  stock  and  bosl- 
ness  to  his  brother,'  and  tbat  allegation  la  not 
denied  by  either  answer.  Ninth.  In  finding 
that,  between  the  8th  and  24tfa  of  Xovember. 
D.  K.  Cooley  collected  considerable  money 
from  the  business  of  Allen  &  Cooley,  tamed 
It  over  to  T.  D.  Cooley,  who  deposited  It  to 
the  credit  of  Cooley  &  Speer,  and  drew  against 
It  on  November  24th  to  pay  the  $2,000  bank 
note*;  there  being  no  evidence  offered  by  the 
plaintiff  to  support  such  finding,  and  evidence 
offered  by  the  defendants  showing  tbat  the 
four  checks  mentioned  In  B.  F.  Manldin's  afll- 
davlt  submitted  by  plaintiff  were  paid  for 
with  the  money  of  Oooley  &  Speer,  and  the 
evidence  being,  as  stated  a  little  farther  on 
in  the  decree,  that  tbe  $2,000  note  was  paid 
with  a  check  of  Cooley  &  Speer  for  $1,1S0 
and  $850  In  cash.  Tenth.  In  finding  that 
these  [four  checks]  aggregate  $1,004.70  of  D. 
K.  Cooley's  money  directly  traceable  to  T.  D. 
Oooley's  possession';  there  being  no  evidence 
offered  by  the  plaintiff  that  any  of  tbem.  ex- 
cept the  check  for  $200,  fully  explained  by 
T.  D.  Oooley,  went  Into  T.  D.  Cooley's  posses- 
sion, and  the  evidence  offered  by  the  defend- 
ants being  that  the  other  three  checks  were 
bought  by  the  firm  of  Cooley  &  Speer  wldi 
their  own  money,  and  In  the  usual  coarse  of 
business,  and  according  to  their  usual  cus- 
tom, which  was  for  the  benefit  of  l>oth  the 
seller  and  the  bnyer.  Eleventh.  In  finding 
'that  every  dollar  paid  by  T.  D.  Cooley  on  tbe 
bank  note  was  furnished  by  D.  K.  Cooley  cov- 
ertly'; there  being  no  evidence  offered  by  the 
plaintiff  to  Bustahi  that  finding,  and  tbe  evi- 
dence offered  by  the  defendants  showing  tbat 
the  money  with  which  the  bank  note  was 
paid  belonged  to  T.  D.  Cooley.  Twelfth.  In 
finding  that  it  was  unreasonable  for  T.  D. 
Cooley  to  have  paid  out  $2,000  for  D.  K. 
Oooley  at  a  time  when  D.  K.  Cooley  owed  T. 
D.  Cooley  $2,464,  with  six  years'  Interest  on 
$1,760.  Thirteenth.  In  making  the  follow- 
ing finding  of  fact:  'That  the  defendant  D. 
EL  Oooley,  having  determined  to  resist  and 
evade  tbe  payment  of  the  K.  W.  Allen  note, 
fraudulently  conspired  with  the  defendant  T. 
D.  Cooley,  who  was  cognizant  of  his  purpose, 
to  transfer  all  the  visible  assets  Of  tbe  firm  of 
Allen  &  Cooley,  received  by  him  in  the  agree- 
ment of  dissolution^  to  the  said  T.  D.  Cooley, 
with  Intent  to  hinder,  delay,  and  defrand  the 
said  E.  W.  Allen  and  tbo  other  creditors  of 
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Allen  &  Cooley.'  Fourteenth.  In  flDding  aa 
a  fact  'that  the  assets  of  the  said  partnership 
receiTed  by  D.  K.  Cooley  are  being  wasted 
Knd  misapplied.'  Fifteenth.  In  finding  'that 
the  plaintiff  la  In  Imminent  danger  of  being 
required  to  pay  the  debts  of  Allen  &  Cooley 
In  the  said  agreement  of  dissolution.'  Six- 
teenth. In  finding  as  a  conclusion  of  law  'that 
the  plaintiff  Is  entitled  to  the  relief  demanded 
In  the  complaint.'  Seventeenth.  In  not  find- 
ing and  holding  that,  when  answers  are  filed 
poeltlTely  and  explicitly  denying  all  the  mate-' 
rial  allegations  of  the  complaint,  the  plaintiff 
Is  not  entitled  to  the  appointment  of  a  re- 
ceiver after  the  answers  are  filed,  unless  he 
offers  evidence  to  sustain  the  allegations  of 
the  complaint  and  disprove  the  statements  of 
the  answers.  Eighteenth.  In  not  holding  that 
the  plaintiff  is  not  entitled  to  the  appointment 
of  a  receiver  In  this  case;  both  the  defend- 
ants having  filed  answers  before  the  hearing 
denying  all  the  material  allegations  of  the 
complaint;  the  plaintiff  not  having  offered 
any  evidence  to  sustain  said  allegations;  and 
the  defendants  having  gone  further  than  they 
are  required  by  law  to  do,  and  offered  posi- 
tive evidence  disproving  all  said  allegations. 
Nineteenth.  Because  the  said  order  and  de- 
cree are  contrary  to  law,  and  without  evi- 
dence to  support  them.  Twentieth.  Because 
his  honor  should  have  held  that  the  plaintiff 
had  no  standing  In  a  court  of  equity,'  for  the 
reason  that  he  does  not  come  with  clean  . 
hands,  and  for  the  further  reason  that  he  does 
not  offer  to  surrender  the  property  of  the  firm 
received  by  him  in  the  agreement  for  dissolu- 
tion, and  does  not  offer  to  do  anything  him- 
self for  the  protection  of  the  creditors. 
Twenty-first  In  allowing  plalntUT  to  open 
and  reply." 

"The  defendant  D.  K.  Cooley  further  ex- 
cepts to  the  said  decree,  and  the  said  order 
appointing  a  receiver,  on  the  grounds  stated 
below,  respectfully  submitting  that  his  hon- 
or erred  in  the  following  additional  partic- 
ulars: First  In  holding  that  the  service  of 
the  notice  of  application  for  the  appoint- 
ment of  a  receiver,  and  the  order  of  Injunc* 
tion  on  the  wife  of  this  defendant,  was  suf- 
ficient to  bind  this  defendant  and  give  his 
honor  Jurisdiction  to  pass  the  said  order. 
Second.  In  not  holding  that  he  had  no  Ju- 
risdiction of  this  defendant  by  reason  of  the 
fact  that  the  said  notice  and  order  were  not 
■erved  npon  him.  Third.  In  holding  'that 
If  the  service  were  defective,  the  defendant 
D.  K.  Oooley  has  waived  all  objection  there- 
to by  the  action  of  his  attorneys  hereinbefore 
■et  forth';  his  attorney  having  made  the 
objection  at  the  beginning  of  his  argument 
and  the  objection  to  the  Jurisdiction  being 
one  that  Is  never  waived,  and  can  be  taken 
at  any  stage  of  the  proceeding.  Fourth.  In 
finding  that  'the  plaintiff  has  directly  traced 
to  the  possession  of  D.  K.  Oooley,  in  only 
four  Items,'  $9,682.20;  the  evidence  being  that 
this  defendant  paid  out  in  cash  for  cotton 
hought  by  him  |3,737.44,  and  that  his  co^ 
31  S.E.— U 


ton-seed  purchases  amounted  to  about  $T98.- 
14,  and  he  paid  In  cash  therefor  at>out  $591.72. 
Fifth.  In  finding  that  this  defendant  has 
paid  out  a  little  over  $7,000  on  the  debts  of 
Allen  &  Cooley;  the  evidence  being  that  this 
defendant  has  collected  of  the  assets  of  said 
firm  the  sum  of  $7,708.71,  and  paid  out  $7,- 
618.90,  besides  the  $2,000  paid  by  T.  D.  Ooo- 
ley to  the  Bank  of  Anderson,  which  state- 
ment of  payments  is  made  further  on  by  bis 
honor  in  his  said  decree.  Sixth.  In  finding 
that  this  defendant  sold  to  Allen  &  Tennent 
on  November  18th  a  lot  of  cotton  for  $868, 
and  demanded  the  cash  fc^  It;  there  being 
no  evldmce  to  sustain  such  finding,  except 
One  unsupported  statement  of  B.  Berry  Al- 
len, not  made  under  oath.  Seventh.  In  find- 
ing that  the  debts  of  Allen  &  Cooley  now 
unpaid  amount  to  at  least  $3,600;  he  having 
found  in  a  preceding  part  of  his  decree  that 
the  debts  of  the  said  firm  amounted  to  only 
$11,536.72,  and  that  this  defendant  and  T.  D. 
Cooley  had  paid  thereon  $9,518.90,  which 
would  leave  a  balance  due  of  $2,017.^ 
Eighth.  In  changing  the  valuation  of  the  as- 
sets fixed  by  his  order  apxrainting  a  receiver 
at  $2,600  to  $6,000,  and  in  changing  the  bond 
from  $5,000  to  $10,000,  without  notice  to  this 
defendant;  the  said  order  having  been  al- 
ready filed  with  the  clerk  of  the  court  '^^^ 
having  fixed  the  rights  of  the  parties.  Ninth. 
In  not  finding  and  holding  that  this  defend- 
ant has  acted  in  perfect  good  faith,  and  has 
done  all  In  his  powor  to  collect  the  assets 
and  pay  the  debts  of  Allen  St  Cooley.  Tenth. 
In  not  finding  that  there  is  no  evidence  that 
this  defendant  has  wasted  or  misapplied  the 
assets  of  said  firm,  or  done  anything  else  to 
the  prejudice  of  the  creditors  of  said  firm. 
Eleventh.  In  striking  out  the  affidavits  sub- 
mitted by  this  defendant  to  show  that  at  the 
time  the  plaintiff  and  his  wife  swore  this 
defendant  was  at  LowndesviUe,  November 
20,  1881,  and  directed  the  plaintiff  to  sign 
the  alleged  note  to  the  said  K.  W.  Allen, 
this  defendant  was  In  Graves  county,  Ken- 
tucky. The  said  affidavits  being  reisponsiva 
to  the  issues  raised  by  the  pleadings,  and 
this  being  an  action  between  other  parties, 
and  not  between  the  said  K.  'W.  Allen  and 
this  defendant  this  defendant  has  the  right 
to  show,  as  against  the  plaintiff,  or  any  one 
except  the  said  K.  W.  Allen,  that  the  said 
Judgment  is  not  a  valid  debt  of  Allen  & 
Oooley  or  of  this  defendant  and  that  It  was 
obtained  by  the  fraud  of  the  said  plaintiff. 

"The  defendant  D.  K.  Cooley  also  excepts 
to  the  order  made  by  his  honor  on  March 
24,  1888,  directing  the  said  receiver  to  pro- 
ceed to  collect  the  debts  due  to  Allen  &  Ooo- 
ley, and  also  excepts  to  his  order  refusing 
to  vacate  and  set  aside  the  said  order,  on  the 
follovring  gn^onnds:  First  Because  his  honor 
bad  no  right  to  make  said  order  without  no- 
tice to  the  said  defendant  or  his  attomeya 
Second.  Because  his  honor  was  without  any 
Jurisdiction  or  authority  to  make  said  order. 
Third.  Because,  notice  of  appeal  to  th^  ra- 
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preme  court  baying  been  glyfen  from  the  or- 
der appointing  a  receiver,  the  circuit  court 
has  no  longer  any  Jurisdiction  In'  the  prem- 
ises. Fourth.  Because  the  notice  of  appeal 
from  the  order  appointing  a  receiver  oper- 
ates as  a  stay  of  proceedings,  and  bis  honor 
bad  no  Jurisdiction  to  make  said  order. 
Fifth.  Because,  no  notice  of  the  appointment 
of  a  receiver  having  been  served  on  the  said 
D.  K.  Cooley  In  accordance  with  the  provi- 
sions of  the  Acts  of  1897  regulating  the  ap- 
pointment of  receivers,  bis  honor  was  with- 
out Jurisdiction  to  make  said  order.  Sixth. 
Because  his  honor  erred  In  refusing  to  va- 
cate and  set  aside  the  said  order  of  March 
24,  1888,  upon  motion  of  the  said  defendant 
after  due  notice,  on  the  grounds  above  set 
forth." 

Graydon  &  Graydon,  for  appellants.  Wells, 
Ansel  &  Cotbran  and  Parker  &  McGowan,  for 
respondent 

McIYBB,  a  J.  The  plabitiff  and  the  de- 
fendant D.  K.  Cooley  were  co-partners  In 
trade  under  the  name  of  Allen  &  Cooley,  car- 
rying on  a  mercantile  business  for  a  series  of 
years  prior  to  the  30th  of  September,  1897; 
and  on  that  day  tbe  partnership  was  dis- 
solved by  mutual  consent  For  tbe  purpose 
of  the  dissolution,  a  statement  of  the  assets 
and  liabilities  of  the  firm  was  submitted  by 
D.  K.  Cooley,  who  seems  to  have  had  tbe 
active  management  of  tbe  mercantile  busi- 
ness; the  plaintiff  being  a  farmer,  and  tak- 
ing but  little  part  In  the  management  of  tbe 
business.  This  statement  seems  to  bave  been 
prepared  by  tbe  defendant  T.  D.  Cooley,  who 
is  tbe  brother  of  his  co-defendant,  and  bad 
been  for  several  years  a  clerk  in  tbe  store, 
and  since  June,  1881,  the  bookkeeper  of  tbe 
concern.  In  this  statement  tbe  total  assets 
of  tbe  partnership,  not  Including  certain  real 
estate  owned  by  It  was  set  down  at  $38,- 
871.84,  and  tbe  total  UablllUes  at  $11,536.72, 
which,  after  deducting  tbe  amount  of  certain 
choses  in  action  said  to  be  not  good,  $8,737.10, 
showed  a  balance  of  good  personal  assets  to 
the  amount  of  $18,598.02.  By  the  terms  of 
the  dissolution  the  plaintiff  agreed  to  receive, 
and  did  receive.  In  full  of  his  Interest,  a  tract 
of  land  estimated  at  $3,600,  and  two  notes 
of  D.  K.  Cooley,  Indorsed  by  T.  D.  Cooley, 
for  $700  each,— one  payable  on  Ist  of  No- 
vember, 1888,  and  tbe  other  payable  on  1st 
of  December,  1898;  and  all  the  other  assets 
of  tbe  firm— real  as  well  as  personal— were 
turned  over  to  tbe  defendant  D.  K.  Cooley, 
be  agreeing  to  pay  all  the  debts  of  the  firm, 
and  releasing  plaintiff  from  any  liability 
therefor.  A  few  days  after  this  transaction 
was  consummated,  Mrs.  K.  W.  Allen  present- 
ed a  note  bearing  date  20th  of  November, 
1881,  purporting  to  be  signed  by  Allen  & 
Cooley,  for  $2,000,  to  the  defendant  D.  K. 
Cooley,  and  demanded  payment  thereof.  He 
refused  to  pay  It  saying  he  knew  nothing 
about  any  such  debt  of  Allen  &  Cooley.  Very 
soon  thereafter,  probably  tbe  next  day,  D.  K. 


Cooley  made  an  arrangement  to  sell  bis  stock 
of  goods  to  his  brother,  T.  D.  Cooley.  and 
went  to  the  insurance  agent  and  had  tbe 
irallcy  Issued  on  the  goods  changed  to  the 
name  of  T.  D.  Cooley.  But  a  few  days  af ter^ 
wards  D.  K.  Cooley  returned  to  tbe  Insor- 
ance  agent  and  procured  a  retransfet  of  the 
Insurance  policy  to  himself;  stating  to  tbe 
agent  "that  the  trade  with  T.  D.  Cooley  bad 
fallen  through,  as  T.  D.  Cooley  had  failed  to 
get  some  money  from  a  kinsman  of  bis, 
whom  be  expected  to  let  blm  bave  It"  All 
this  occurred  about  the  8th  of  October,  1887. 
—eight  days  after  D.  K.  Cooley  bad  bought 
out  tbe  Interest  of  tbe  plaintiff  In  tbe  assets 
of  Allen  &  Cooley,  and  assumed  the  payment 
of  the  debts  of  tbe  firm.  On  tbe  1st  of  No- 
vember, 1897,  Mrs.  K.  W.  Allen  commenced 
an  action  against  D.  K.  Cooley  on  the  $2,000 
note  above  referred  to,  and  recovered  Judg- 
ment therein,  probably,  at  the  next  term  of 
tbe  court  as  the  execution  Issued  on  such 
Judgment  was  returned  unsatisfied  on  tbe  9th 
of  February,  1898.  Before  this  judgment 
was  recovered,  bat  after  tbe  action  was  com- 
menced, to  wit  on  tbe  8th  of  November, 
1897,  D.  K.  Cooley  executed  a  biU  of  sale 
to  T.  D.  Cooley  of  tbe  said  stock  of  goods 
and  store  fixtures,  for  the  consideration  ex- 
pressed therein  of  $3,580,  to  be  paid  as  fol- 
lows: $2,000  to  tbe  Bank  of  Anderson,  on  a 
note  of  Allen  &  Cooley  due  3d  of  December. 
1897,  and  $1,580  to  tbe  plaintiff,  on  tbe  two 
notes  given  by  D.  K.  Cooley  to  plaintiff,  and 
Indorsed  by  T.  D.  Cooley,  on  tbe  dissolution 
of  the  partnership.  And  on  tbe  9th  of  De- 
cember, 1887,  D.  K.  Cooley  executed  a  mort- 
gage to  T.  D.  Cooley  on  the  storehonsei, 
which  be  received  upon  the  dissolution  of  tbe 
partnership  of  Allen  &  Cooley,  to  secnre  the 
sum  of  $714.03,  claimed  to  be  due  T.  D. 
Cooley  by  Allen  &  Cooley  for  his  services  ss 
clerk  and  bookkeeper;  but  this  snm,  as  well 
as  a  claim  for  $1,750  by  T.  D.  Cooley  against 
D.  K.  Cooley  for  money  alleged  to  have  been 
advanced  by  T.  D.  Cooley  to  D.  K.  Cooley  In 
1881,  when  he  was  a  fugitive  from  Justice, 
does  not  appear  to  have  been  considered  in 
tbe  trade  between  the  two  brothers  for  tbe 
stock  of  goods. 

Upon  the  foregoing  facts,  which  cannot  well 
be  disputed,  the  plaintiff  commenced  this  action 
on  tbe  lOtb  of  February,  1808,— among  other 
things,  for  the  purpose  of  having  a  receives 
appointed  to  take  charge  of  all  the  assets  of  tbe 
late  firm  of  Allen  &  Cooley.  and  administer  tbe 
same  under  the  direction  of  the  coart  In  the 
complaint  many  other  allegations  are  made, 
the  most  of  which  are  disputed,  going  to  show 
that  D.  K.  Cooley  was  wasting  the  assets  of 
the  late  firm  of  Allen  &  Cooley  left  in  his  bands 
for  tbe  payment  of  tbe  debts  of  that  firm, 
whereby  the  plaintiff  is  in  danger  of  being  sub- 
jected to  personal  liability  to  tbe  creditors  of 
said  firm,  wherefore,  among  other  things,  tbe 
appointment  of  a  receiver  is  prayed  for.  But 
the  allegations  of  tbe  complaint  are  so  dear- 
ly and  succinctly  stated  in  tbe  decree  of  tbe 
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drcnlt  judge,  which  win  be  Incorporated  by, 
the  reporter  In  hia  report  of  the  case,  that  no' 
more  detailed  statement  la  needed  here.  On 
the  3d  of  March,  1898,  the  plaintiff  apidled 
for  and  obtained  from  his  honor,  Jndge  Aldrlch, 
an  order  restraining  and  enjoining  the  defend- 
ants from  delivering  to  any  person  whatsoeTer 
tbe  property  and  assets  bdonglng  to  the  late 
0nn  of  Allen  &  Cooley  pending  the  hearing 
of  an  application  for  tbe  appointment  of  a  re- 
ceiver of  said  property  noticed  to  be  heard 
by  him  at  Pickens,  S.  O.,  on  tbe  10th  of 
March,  1898;  and  on  the  same  day  the  plain- 
tiff Issued  a  notice,  addressed  to  the  defend- 
ants, "that  upon  the  verified  complaint  In  the 
above-stated  case,  and  upon  the  accompanying 
affidavits,"  an  application  would  be  made  to 
Jndge  Aldrlch,  at  Pickens  O.  H.,  on  the  10th 
of  March,  1888,  at  10  o'clock  a.  m.,  for  an  order 
appointing  a  receiver,  as  aforesaid.  It  Is  stat- 
ed In  the  "case"  that  "a  certified  copy  of  the 
above  order  of  injunction,  and  copies  of  the 
above  notice  of  motion  and  affidavits,  were 
dnly  and  personally  served  on  the  defendant 
Thomas  D.  Cooley  on  the  4th  day  of  March, 
1898;  and  on  the  same  day  the  sheriff  left 
copies  of  the  above  papers  with  the  wife  of 
D.  E.  Cooley,  at  his  residence  at  Lowndesville, 
be  being  absent"  By  consent  of  counsel  the 
hearing  of  the  motion  for  the  appointment  ot  a 
receiver  was  transferred  to  Greenville,  and  It 
was  there  heard  on  the  10th  of  March.  1898, 
at  8  o'clock  p.  m.  At  the  hearing  the  defend- 
ants, for  cause  why  the  motion  should  not  be 
granted,  submitted  the  pleadings,  including  the 
answer  of  D.  E.  Oooley  to  the  complaint,  which 
bad  been  served  on  the  2Sth  of  February,  1898, 
together  with  nnmerona  affidavits  set  forth  In 
the  "case."  The  plaintiff  was  represented  at 
the  hearing  by  Messrs.  Wells,  Ansel  &  Cothran, 
and  the  defendants,  D.  E.  Cooley  and  T.  D. 
Cooley,  by  Messrs.  Oraydon  &  Oraydon; 
Messrs.  Bonham  &  Watkins  being  also  of  coun- 
sel for  T.  D.  Cooley.  The  complaint  and  affi- 
davits submitted  In  support  of  the  motlob  were 
read  by  plaintiff's  attorneys,  and  Mr.  Gray- 
don  read  the  answers  of  D.  K.  Cooley  and  T. 
D.  Cooley,  together  with  numerous  affidavits 
■nbmitted  In  their  behalf  In  opposition  to  the 
motion,  all  of  which  are  set  out  In  the  "case." 
The  defendants  then  claimed  the  right  to  open 
and  reply  In  argument,  bnt  the  drcnit  Jndge 
held  that  plaintiff  had  the  right  to  open  and 
reply.  After  the  argument  of  Bilr.  Cothran  for 
plaintiff,  and  Mr.  Watkins  for  defendant  T. 
D.  Cooley,  Mr.  Graydon  raised  the  objection, 
for  the  first  time,  that  defendant  D.  K.  Cooley 
bad  never  been  served  personally  either  with 
a  copy  of  the  order  of  Injunction,  or  with  the 
notice  of  the  motion  for  the  appointment  of  a 
receiver,  and  therefore  the  circuit  judge  could 
not  take  jurisdiction  of  the  matter,  so  far  as 
■aid  D.  E.  Cooley  was  concerned.  The  ob- 
jection was  overruled,  and  the  application  waa 
oonsidered  on  the  merits.  After  argument  and 
due  consideration  an  order  was  granted  appoint- 
ing W.  C.  Tennent  receiver,  fixing  the  value 
of  the  property  at  $2,600,  and  the  amount  of 


tbe  bond,  which  defendants  might  give  at  9S.- 
000;  saying  that  his  reasons  would  be  stated 
In  a  decree  thereafter  to  be  ffied.  This  order 
was  granted  on  the  11th  of  March,  1888,  bnt 
has  not  been  served  on  D.  E.  Cooley,  nor  has 
any  notice  of  the  appointment  of  a  receiver 
been  published.  Subsequently,  to  wit,  on  the 
24th  of  Bfarch,  1898,  Jndge  Aldrich  made  a 
decree  setting  forth  at  length  the  reasons  for 
granting  the  above-mentioned  order  of  the  lltb 
of  March,  1898,  and  taking  occasion  to  correct 
an  inadvertent  error  In  that  order  aa  to  the 
valne  of  the  property,  and  In  the  amoont  of 
the  bond  which  defendants  might  give,  ex- 
plaining how  such  error  occurred.  On  the  23d 
of  March,  1898,  the  receiver  presented  his  veri- 
fied petition  to  Judge  Aldrich,  setting  forth 
that  said  D.  E.  Cooley  Is  In  possession  of  a 
large  quantity  of  choses  In  action  belonging 
to  the  late  firm  of  Allen  &  Oooley;  "that,  ever 
since  the  proceedings  were  instituted  to  have  a 
receiver  appointed,  the  said  D.  E.  Cooley  has 
absented  and  secreted  himself  to  avoid  service 
of  process,  and  It  has  been  Impossible  to  effect 
personal  service  upon  him,"  and  "that  the  wife 
of  said  Cooley  Is  alone  with  her  family  at  the 
residence  of  said  Cooley  at  Lowndesville;  that 
the  receiver  has  made  demand  upon  her  tat 
the  said  premises,  bnt  the  same  has  beat  re- 
fused." Wherefore  he  asked  the  instmctlona 
of  the  court  aa  to  how  to  proceed  In  the  pres- 
ent sitnatlon  of  affairs.  Thereupon  the  circuit 
judge  granted  an  order,  without  notice  either 
to  D.  E.  Cooley  or  his  attorneys,  directing  the 
receiver  to  procure  from  the  records  of  the  of- 
fice of  register  of  mesne  conveyances  a  list  of 
an  notes  secured  by  mortgages  of  real  and  per- 
sonal property  executed  to  the  firm  of  Allen 
&  Cooley,  notify  the  makers  of  such  notes  and 
mortgages  that  the  same  are  payable  to  him 
and  not  to  D.  E.  Cooley,  and  that  he  proceed  at 
once  to  collect  the  same.  This  order  bean 
date  24th  of  March,  1888.  On  the  Slst  of 
March,  1898,  the  attorneys  ot  D.  E.  Cooley 
gave  notice  to  the  attorneys  for  the  plaintiff  of 
a  moti<»i  to  vacate  said  last-mentioned  order, 
upon  the  several  grounds  stated  in  tbe  motion, 
which  win  hereinafter  appear,  bnt  Judge  Al- 
drlch refused  to  vacate  said  order.  The  defend- 
ants gave  notice  of  appeal  from  the  foregoing 
orders  and  decree  hi  reference  to  the  appoint- 
ment of  a  receiver,  Includhig  the  last-mention- 
ed order  Instructing  the  receiver  how  to  pro- 
ceed with  reference  to  the  collection  of  choses 
In  action  belonging  to  the  late  firm  of  AUen 
&  Cooley,  upon  the  several  exceptions  set  out 
in  the  record,  which  wlU  be  Incorporated  lo 
the  report  of  this  case.  We  do  not  propose  to 
consider  these  exceptions  seriatim,  bnt  rather 
to  consider  the  several  questions  which  we  un- 
derstand them  to  present 

The  first  question  which  we  propose  to 
consider  Is  whether  the  circuit  jndge  had 
acqnired  jurisdiction  of  the  person  of  the  de- 
fendant D.  E.  Cooley  at  the  time  be  heard 
and  determined  the  application  for  the  ap- 
pointment of  a  receiver.  While  the  act  ot 
1887  (22  St  at  Large,  p.  610)  does  require 
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aotice  to  be  given  to  the  party,  whose  prop- 
erty Is  sought  to  be  put  In  the  hands  of  a 
receiver,  of  the  application  for  such  an  or^ 
der,  it  does  not  prescribe  how  snob  notice 
shall  be  given;  and  hence  we  mast  loolc  to 
the  law  as  it  stood  at  the  time  of  the  passage 
of  such  act,  In  order  to  ascertain  how  such 
notice  should  be  given.  Section  408  of  the 
Oode  of  dvU  Procedure  provides  that  "no- 
tices shall  be  In  writing  and  notices  and  oth- 
er papers  may  be  served  on  the  party  or  at- 
torney in  the  manner  prescribed  In  the  next 
three  sections,  where  not  otherwise  provided 
by  this  Code  of  Procedure."  Section  409 
provides  that  "the  service  may  be  personal, 
or  by  delivery  to  the  party  or  attorney  on 
whom  the  service  is  required  to  be  made; 
or  it  may  be  as  follows:  *  *  *  If  upon  a 
party  it  may  be  made  by  leaving  the  paper 
at  his  residence  between  the  hours  of  six 
In  the  morning  and  nine  in  the  evening, 
with  some  person,  of  suitable  age  and  discre- 
tion." It  will  be  observed  that  neither  the 
act  of  1897,  nor  any  other  statute,  so  far  as 
we  are  Informed,  requires  personal  service 
of  the  notice  of  the  motion  for  the  appoint- 
ment of  a  receiver,  though  the  act  of  1807, 
In  the  proviso  to  the  second  paragraph  of  the 
ilrst  section,  does  require  "that  wherever  a 
receiver  is  appointed  and  the  party  claiming 
the  property  cannot  be  found  within  the 
itat«,  notice  of  such  appointment  shall  be 
forthwith  given  by  pablioation  or  pergonal 
service  without  the  state,  as  prescribed  by 
law  in  the  case  of  a  summons  in  a  civil 
Action."  (Italics  ours.)  This  shows  that  the 
legislature,  in  passing  that  act,  had  In  mind 
the  difference  between  personal  service  and 
other  modes  of  service  recognized  by  law, 
and  that,  when  their  intention  was  to  re- 
quire personal  service,  they  knew  how  to 
express  such  intention.  We  agree,  therefore, 
with  the  circuit  judge,  that  the  service  of 
the  notice  of  the  motion  for  the  appointment 
of  a  receiver  upon  D.  K.  Cooley  (who  was 
not  shown  or  even  alleged  to  be  absent  from 
the  state,  but  simply  that  be  was  evading 
the  service  of  process,  and  who  probably 
ff&a  near  at  hand,  as  he  verified  his  answer 
oefore  a  magistrate  of  Abbeville  county, 
where  his  residence  was),  by  leaving  copies 
at  the  papers  with  his  wife,  at  his  place  of 
residence  in  Lowndesville,  Abbeville  county, 
S.  0.,  was  sufficient  But,  In  addition  to  this, 
we  also  agree  with  the  circuit  Judge  in  hold- 
ing that,  even  If  he  was  not  served  with  no- 
tice, he  waived  such  service  by  appearing, 
through  his  counsel,  at  the  hearing  of  the 
motion,  submitting  his  verified  answer  in  the 
case,  and  otherwise  resisting  the  motion. 
This  court  has  frequently  held  (one  of  the 
last  cases  being  Rosamond  v.  Barle,  46  S.  C. 
9,  24  S.  IL  44)  that  a  defendant  waives  any 
objection  to  jurisdiction  of  his  person  by 
want  of  service  of  process  when  he  appears 
and  answers,  thereby  waiving  any  such  ob- 
jection, and  submitting  himself  to  the  ju- 
risdlctloD  of  the  court 


The  next  question  to  be  considered  to 
whether  the  drcnit  Judge  erred  in  holding 
that  the  plaintiff  had  the  right  to  open  and 
reply  in  argument  Bnle  tS9  la  condnalre  of 
this  question.  It  provides  as  follows:  *On 
all  rules  to  show  cause,  where  a  part^  fall- 
ing to  answer  would  be  in  contempt,  the 
party  called  on  shall  begin  and  end  his 
cause;  and  on  all  motions  or  special  mat- 
ters, either  springing  out  of  a  cause  or  otih- 
erwlae,  the  actor  or  party  snbmittlnK  tiie 
same  to  the  court  shall  in  liite  manner  be- 
gin and  dose."  This  motion  for  the  appoint- 
ment of  a  receiver  was  not  a  rule  "to  shoir 
cause  where  the  party  falling  to  answer 
would  be  in  contempt"  bnt  oa  the  contmxy. 
It  is  a  "motion  in  a  cause,"  submitted  1>y  the 
plaintiff;  and  hence,  nnder  the  express  terms 
of  the  rule,  the  plaintifT  was  the  actor,  and 
entitled  to  open  and  reply. 

The  next  question  is  whether  there  was  any 
error  in  strlldng  out  the  affidavits  submitted 
by  defendants  tending  to  show  that  D.  K. 
Cooley  was  in  Kentuclsy  at  the  time  the  note 
to  Mrs.  K.  W.  Allen  purports  to  have  been 
given.  Those  affidavits  were  not  pertinent 
to  any  issue  presented  by  the  motlcm  for  ttie 
appointment  of  a  receiver.  They  related, 
not  only  to  an  issue  between  Mrs.  K.  W. 
Allen  and  D.  K.  Cooley,  but  to  an  issue 
which  had  already  been  decided,  and  vre  are 
unable  to  see  any  relevancy  to  the  issue  in 
this  case.  There  was  no  error,  therefore.  In 
striking  out  such  affidavits. 

The  next  inquiry  is  whether  the  creditors 
of  Allen  &  Oooley  were  necessary  parties  to 
this  action.  This  qnestlon  ooold  not  proper- 
ly be  raised  except  by  demurrer  or  answer, 
as  it  is  an  objection  for  "defect  of  parties": 
and.  as  it  was  not  so  raised,  the  objection  was 
waived.  Code  Civ.  Proc.  {  169.  Bat,  in 
addition  to  this,  we  are  not  prepared  to  ad- 
mit that  such  creditors  are  necessary  parties 
to  this  action,  although  they  may  have  been 
proper  parties.  The  main  object  of  this  ac- 
tion was  to  protect  the  plaintiff  against  being 
subjected  to  liability  to  the  creditors  of  Al- 
len &  Cooley,  by  preserving  the  assets  of 
Allen  &  Cooley,  which  had  been  left  In  the 
hands  of  D.  K.  Q>oley  for  the  very  purpose 
of  meeting  such  liabilities,  from  waste  and 
misapplication.  The  issue,  therefore,  was 
between  the  plaintiff  and  D.  K.  Oooley  and 
his  brother,  T.  D.  Cooley,  who  was  charged 
with  complicity  in  such  waste  and  misappli- 
cation. The  rights  of  the  creditors  were  not 
necessarily  involved;  for,  even  if  the  assets 
of  Allen  &  Cooley  were  entirely  wasted,  they 
would  still  have  their  claims,  not  only  on 
D.  K.  Oooley  personally,  but  also  on  the 
plaintiff. 

Our  next  inquiry  Is  whether  the  allegatloDs 
contained  in  the  complaint.  If  shown  to  be 
true,  are  sufficient  to  warrant  the  appoint- 
ment of  a  receiver.  We  do  not  think  that 
there  can  be  any  doubt  that  where  two  part- 
ners dissolve  their  partnership  under  an 
agreement  whereby  one  of  th«n   assumes 
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tbe  payment  of  all  the  debts  of  the  partner- 
ship, and  releases  the  other  from  any  lia- 
bility for  the  same,  the  relation  between  them 
becomes  that  of  principal  and  surety,  as  be- 
tween themselves,  though  they  both  con- 
tinue liable  to  the  partnership  creditors.  If 
there  could  be  any  doubt  of  so  plain  a  propo- 
sition, so  exactly  In  accordance  with  reason 
and  Justice,  such  doubt  would  be  entirely  dis- 
pelled by  the  authorities  cited  In  the  circuit 
decree.  It  Is  clear,  therefore,  that  upon  the 
dissolution  of  the  partnership  of  Allen  & 
Cooley  on  the  30tb  of  September,  1887,  upon 
the  terms  set  out  in  tbe  complaint,  and  prov- 
ed by  tbe  writing  signed  by  D.  K.  Cooley, 
tbe  relations  between  D.  K.  Cooley  and  tbe 
plaintitC  became  those  of  principal  and  sure- 
ty, so  far  as  the  partnership  debts  were  con- 
cerned. This  being  so,  what  ai'e  the  rights 
of  the  plaintiff  as  surety?  There  is  no 
doubt  that  the  surety  might  have  brought  an 
action  against  the  principal  debtor  and  the 
creditor  to  require  tbe  principal  debtor  to 
pay  the  debt,  to  tbe  relief  of  the  surety,  as 
was  done  In  tbe  case  of  Norton  v.  Reld,  11 
S.  C.  583;  and,  if  so,  we  see  no  reason  why 
tbe  surety  may  not,  in  a  case  like  this  (where 
the  creditors  are  probably  numerous,  and  the 
assets  left  in  the  hands  of  the  principal  debt- 
or for  tbe  payment  of  the  partnership  debts 
consist  largely  of  choses  In  action,  which  can 
be  so  easily  dissipated),  resort  to  the  mode 
which  has  been  adopted  by  the  plainUfT  to 
protect  himself  from  liability  to  the  partner- 
ship creditors.  This  view  is  amply  sustained 
by  tbe  authorities  cited  In  the  circuit  decree. 
Indeed,  this  view  may  be  sustained  upon  an- 
other ground.  The  partnership  assets  were 
left  in  the  hands  of  D.  K.  Cooley,  with  an 
obligation  on  his  part  to  apply  the  same  to 
the  payment  of  tbe  partnership  debts,  in  re- 
lief of  the  plaintiff,  and  are  in  fact  Impressed 
with  a  trust  for  that  purpose.  If  so,  then  the 
pl&intiff  unquestionably  would  have  a  right 
In  equity  to  take  any  suitable  measures  for 
the  protection  of  that  trust  fund,  and  enforce 
Its  appIicatlMi  to  the  purpose  for  which  It 
was  intended,  so  as  to  relieve  himself  from 
loss. 

It  is  said,  however,  that  the  complaint  con- 
tains no  allegation  that  the  defendants,  or 
either  of  them,  are  Insolvent  In  the  flrst 
place,  we  do  not  regard  such  an  allegation 
as  necessary.  It  certainly  was  not  so  regard- 
ed in  the  case  of  Norton  v.  Reld,  supra,— a 
case  analogous  in  principle  to  this,— for  in 
that  case  the  circuit  chancellor  said  In  bis 
decree,  "From  the  evidence,  there  is  no  great 
danger  of  the  complainant's  having  to  pay 
any  portion  of  tbe  single  bill,  but  his  fears 
upon  that  subject  cannot  be  regarded  as 
groundless;"  and  the  only  allegation  In  the 
bill  as  to  this  point  was  that  the  principal 
debtor  "was  In  affluent  circumstances,  but 
tbat  he  [tbe  surety]  now  fears  that  so  much 
of  his  fortune  was  swept  away  by  the  disas- 
trous termination  of  tbe  late  war  that  he  wHl 
not  be  able  to  pay  bis  debts,"  but  this  allega- 


tion was  denied  In  the  answer.  But,  even  if 
an  allegation  of  insolvency  were  necessary, 
we  think  it  was  sufElciently  made  In  the 
complaint.  It  was  alleged  that  e^^cutlcMis 
obtained  on  partnership  debts  against  D.  K. 
Cooley  had  been  returned  nulla  bona,  and 
this  has  always  been  regarded  as  one  of  tbe 
highest  evidences  of  insolvency.  See  Akers 
▼.  Rowan,  33  S.  C.  461,  12  S.  B.  165.  And, 
as  to  the  allegations  In  reference  to  the  de- 
fendant T.  D.  Cooley,  they  practically  amount 
to  an  allegation  that  be  has  no  property  sub- 
ject to  the  payment  of  his  debts. 

It  is  also  Insisted  that  there  should  be  an 
allegation  that  some  creditor  of  Allen  & 
Cooley  either  has  attempted  or  is  about  to 
attempt  to  subject  the  plaintiff  to  liability  for 
tbe  payment  of  a  debt  of  Allen  &  Cooley; 
but  the  cases  of  Norton  v.  Reld,  supra,  and 
Hellams  v.  Abercrombie,  15  S.  C.  110,  show 
that  such  an  allegation  was  unnecessary. 
We  agree,  therefore,  with  the  circuit  Judge, 
that  the  allegations  in  the  complaint.  If 
proved,  were  quite  sufficient  to  warrant  the 
appointment  of  a  receiver. 

Tbe  next  Inquiry  is  whether  these  allega- 
tloos  were  sustained  by  the  proof.  This  pre- 
sents a  question  of  fact,  pure  and  simple.  It 
would  unnecessarily  prolong  this  opinion  to 
enter  Into  a  discussion  of  the  numerous  ques- 
tions of  fact  presented  by  tbe  exception,  and 
such  discussion  would  prove  of  no  value  as  a 
precedent  We  must  therefore  say  that,  after 
a  careful  consideration  of  tbe  numerous  affi- 
davits presented  at  tbe  hearing,  we  have  been 
unable  to  discover  any  error  In  the  conclusions 
reached  by  the  circuit  Judge  upon  all  the  ma- 
terial questions  of  fact,  and  we  therefore  con- 
cur in  bis  conclusions. 

Tbe  defendants  set  up  as  a  separate  de- 
fense the  charge  that  plaintiff  does  not  come 
Into  court  with  "clean  bands";  referring  to 
the  fact,  which  appears  In  some  of  tbe  affi- 
davits, that  plaintiff  has  transferred  some  of 
his  real  estate  to  bis  wife.  What  this.  If 
true,  has  to  do  with  any  issue  presented  in 
this  case,  we  are  at  a  loss  to  conceive. 
Whether  such  a  transfer  is  in  fraud  of  the 
creditors  of  Allen  &  Cooley  is  a  question  with 
which  defendants  have  no  concern.  The  de- 
fendant D.  K.  Cooley  has  assumed  the  pay- 
ment of  the  debts  of  Allen  &  Cooley,  and  has 
been  provided  with  funds  sufficient  for  that 
purpose;  and,  if  he  performs  bis  duty,  this 
question  can  never  arise.  At  all  events,  as 
the  circuit  Judge  well  says,  it  will  be  time 
enough  to  consider  tbat  question  when  some 
one  of  the  creditors  of  Allen  &  Cooley  sees 
flt  to  raise  it  The  defendants  certainly  are 
in  no  position  to  raise  any  such  question. 

The  next  question  Is  whether  the  circuit 
judge  erred  in  correcting  an  inadvertent  er- 
ror into  which  be  had  fallen  In  his  short  or- 
der fixing  the  value  of  the  property,  and  the 
consequent  amount  of  the  bond  which  the  de- 
fendants would  be  entitled  to  give,  under  the 
provisions  of  the  act  of  1887,  above  referred 
tOk  In  order  tbat  they  might  move  to  vacate 
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the  order  appointing  the  receiver.  It  seems 
to  tis  that  the  power  of  the  circuit  Judge  to 
correct  such  error  Is  fully  vindicated  by  the 
decision  of  this  court  In  Chafee  t.  Ralney,  21 
S.  C.  11,  and  that  the  circuit  Judge,  In  his 
decree,  has  satisfactorily  explained  how  he 
fell  into  this  Inadvertent  error. 

The  only  remaining  Inquiry  to  whether  there 
was  any  error  In  granting  the  order  of  24th 
of  March,  1888,  based  upon  the  verified  peti- 
tion of  W.  O.  Tennent  as  receiver.  The  error 
assigned  In  granting  this  order  Is  lack  of  Ju- 
risdiction, based  upon  four  grounds:  (1)  Be- 
cause the  order  was  made  without  notice  to 
the  defendants'  attorneys.  (2)  Because,  no- 
tice of  appeal  to  the  supreme  court  having 
been  served  from  the  order  appointing  a  re- 
ceiver, the  circuit  court  no  longer  had  Juris- 
diction of  the  case.  (3)  Because  the  notice 
of  appeal  operated  as  a  stay  of  proceedings, 
and  hence  the  circuit  Judge  had  no  Jurisdic- 
tion to  grant  the  order.  (4)  "Because,  no  no- 
tice of  the  appointment  of  a  receiver  having 
been  served  on  the  said  D.  K.  Oooley  In  ac- 
cordance with  the  provisions  of  the  act  of 
1807  regulating  the  appointment  of  receivers, 
his  honor  was  without  Jurisdiction  to  pass 
said  order." 

It  will  be  observed  that  the  application  of 
the  receiver  was  simply  for  Instructions  as 
to  his  duty  In  the  premises  under  the  state 
of  facts  presented  in  his  petition.  It  was  not 
a  motion  to  take  property  from  the  possession 
of  one  party  and  deliver  It  to  another.  The 
defendants  bad  already  been  ordered  by  the 
Judge  to  deliver  all  of  the  property  and. assets 
of  the  partnership  of  Allen  &  Cooley  to  the 
receiver,  to  be  by  him  administered  under  the 
directions  of  the  court.  This  was  done  by 
the  order  of  lltb  qf  March,  1898,  made  upon 
the  hearing,  when  all  parties  were  before  the 
court,  represented  by  counsel  Nor  was  It 
an  application  for  leave  to  expend  any  of  the 
funds  in  his  hands  as  receiver,  as  In  the  case 
of  State  V.  Port  Royal  &  A.  Ry.  Co.,  45  S.  C. 
484,  23  S.  E.  380,  where  It  was  held  that 
notice  of  an  application  to  make  expenditure 
was  necessary.  But  It  was  simply  an  appli- 
cation to  the  court  for  Instructions  bow  to 
proceed,  under  the  circumstances  stated  In 
the  petition.  In  the  performance  of  his  du- 
ties. The  receiver  Is  an  officer  or  agent  of 
the  court,— the  band  of  the  court,  as  It  Is  ex- 
pressed In  some  of  the  cases,— and  when  the 
court  takes  possession  of  prc^erty,  and  places 
It  In  the  hands  of  a  receiver  to  be  adminis- 
tered under  Its  directions,  and  when  an  appli- 
cation Is  made  to  the  court  for  its  instructions 
under  a  given  state  of  circumstances,  we  see 
no  necessity  for  notice  of  the  application,  and 
we  know  of  no  statute  which  requires  notice 
of  such  an  application. 

The  second  ground  upon  which  Jurisdiction 
is  denied  Is  that,  after  notice  of  appeal  from 
file  order  appointing  a  receiver,  the  circuit 
court  no  longer  has  Jurisdiction  of  the  case. 
In  the  first  place,  there  Is  nothing  In  the 
"case"  to  show  that  any  such  notice  of  appeal 


bad  been  given  before  the  application  for  the 
order  in  question  was  made.  But.  even  U 
such  notice  had  then  been  given,  Oiat  woald 
not  oust  the  Jurisdiction  of  the  circuit  court; 
for  the  Jurisdiction  of  the  supreme  court  does 
not  attach  until  the  return  Is  filed,  and  there 
Is  no  pretense  that  the  return  had  then  been 
filed. 

The  third  ground  upon  whldi  it  la  dalmed 
that  the  circuit  Judge  had  no  Jurisdiction  to 
grant  the  order  under  consideration  Is  that  the 
notice  of  appeal  operated  as  a  stay  of  pro- 
ceedings. Besides  the  fact  above  adverted 
to,  that  It  does  not  appear  from  the  "case" 
that  any  notice  of  appeal  had  been  given 
when  the  order  of  24th  of  March,  188S.  was 
applied  for,  It  is  quite  clear,  from  the  statute, 
as  well  as  from  the  decision  of  this  court  In 
the  case  of  Harmon  t.  Wagener,  33  S.  C.  487, 
12  S.  K  98,  that  a  mere  notice  of  appeal  in  a 
case  like  this,  where  tbe  order  appealed  from 
directs  "the  assignment  or  delivery  of  docu- 
ments or  personal  property,  the  execution  of 
the  Judgment  shall  not  be  stayed  by  appeal, 
unless  the  things  required  to  be  assigned  or 
delivered  be  brought  into  court,  or  placed  in 
the  custody  of  such  officer  or  receiver  aa  the 
court  shall  appoint,  or  unless  an  undertaking 
be  entered  Into  on  the  part  of  the  appellant 
by  at  least  two  sureties,  and  In  such  amount 
as  the  court,  or  a  Judge  thereof,  shall  direct 
to  the  effect  that  the  appellant  will  obey  tiie 
order  of  the  supreme  court  upon  the  appeal." 
Code  Civ.  Proc.  (  350.  And  there  la  no  pre- 
tense that  any  of  these  provisions  were  com- 
piled with  In  this  case. 

The  fourth  ground  upon  whlcb  die  obJectloB 
to  the  Jurisdiction  is  based  Is  because  notice 
of  the  appointment  of  the  receiver  was  neva 
served  upon  D.  K.  Cooley,  In  accordance  wltii 
the  provisions  of  the  act  of  1897  abore  re- 
ferred to.  While  that  act  does  provide  fOr 
notice  of  the  application  for  the  appointment 
of  a  receiver,  the  only  provision  requiring 
notice  of  such  appointment  is  where  "tbe 
party  claiming  the  property  cannot  be  found 
In  the  state";  and  in  this  case  it  has  not  been 
shown  that  D.  E.  Cooley  cannot  be  found  in 
the  state.  The  return  of  the  sheriff  of  Abbe- 
ville county,  at  most,  only  shows  that  be  oonld 
not  be  found  in  Abbeville  county,  but  tb»e  is 
no  affidavit  or  other  evidence  that  he  cannot 
be  found  in  the  state.  On  the  contrary,  as 
we  have  said  above,  the  circumstances  tend 
to  show  that  he  was  In  the  state,  and  was 
merely  concealing  himself  to  avoid  the  serv- 
ice of  process,  so  as  to  avoid  any  proceeding 
for  contempt  in  disobeying  the  order  appcrfnt- 
ing  the  receiver.  If  this  had  been  an  applica- 
tion for  a  rule  to  show  cause  why  D.  K. 
Cooley  should  not  be  attached  for  contempt 
In  falling  or  refusing  to  obey  the  order  ap- 
pointing the  receiver,  then,  apart  from  any 
statute,  we  could  see  the  necessity  for  show- 
ing that  the  order  appointing  the  receiver  bad 
been  personally  served  upon'  him.  But  this 
is  not  the  nature  of  the  order  under  consid- 
eration, and  we  see  no  necessity  in  this  case 
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for  serrlng  D.  K.  Cooley  with  notice  of  the 
order  appointing  the  receiver,  especially  when 
Cbat  order  was  granted  at  a  hearing  where  D. 
S:.  Cooley  was  represented  by  able  and  ex- 
X>erlenced  connsel,  In  a  case  to  which  he  had 
Isecome  a  party  by  answering  the  complaint, 
If  in  no  other  way.  The  judgment  of  this 
«onrt  Is  that  the  orders  appealed  from  be  af- 
firmed. 

OS  Ya.  47S) 

SKTDER  et  al.  t.  ORANDSTAFF  et  aL 
(Supreme  Ooart  of  Appeals  of  Tlrginta.    Nov. 

17,  1898.) 
KQcrrr— Plbadinq— MuLTirARionsNBSS— MiBTAKB 

BOKJI  PiDE  FORCHJISERS— CONTBTAHCB  IW  Ck)S- 

SIDKRATION  Or  MaRRIAOB— BUBDRIT  OF  PROOr— 
COBSTBDOTION  OF  DbBD. 

1.  A  bill  in  equity,  presenting  different  views 
of  the  same  collocation  of  facts,  stated  in  the 
alternative,  is  not  multifarions  because  thereof. 

2.  Where  a  bill  to  reform  a  deed  was  based 
on  an  alleged  mutual  mistake,  it  was  not  de- 
murrable, though  it  failed  to  allege  notice  to  a 
purchaser  for  value. 

8.  A  mutual  mistake  in  a  deed  on  the  part  of 
antecedent  parties  will  not  affect  a  purchaser 
tor  value  and  without  notice. 

4.  A  deed  made  by  a  man  to  his  intended 
yrite,  followed  by  marriage,  is  conclusively  pre- 
sumed to  be  in  consideration  of  marriage,  and 
is  based  on  a  valuable  consideration. 

B.  Under  a  bill  to  reform  deed,  on  the  ground 
of  mutual  mistake,  a'gainst  a  purchaser  for 
value,  the  harden  of  showing  that  such  pur- 
cliaser  bad  notice  was  on  complainants. 

6.  Testator  devised  his  whole  estate  to  his 
tliree  grandchildren,  in  equal  shares,  bnt  pro- 
vided that,  "on  the  death  of  either  of  them 
Tvithont  issue,  his  or  her  share  should  pass  to 
the  survivors  or  survivor,  and,  in  case  all  died 
without  issue,  then  to  collateral  Idn."  After 
his  death  the  devisees,  by  deeds  reciting  that 
under  such  devise  they  were  each  entitled  to 
one-tliird  of  the  estate,  that  they  had  agreed 
on  a  partition  thereof,  and  that  they  desired 
**to  vest  exclusive  title  to  the  several  parcels 
of  land  in  the  said  parties  to  whom  they  had 
been  assigned  and  allotted,  respectively,  con- 
veyed to  each  other,  respectively,  his  or  her 
heirs  and  assigns,  "all  right,  title,  and  interest 
of  the  said  parties  of  the  first  part"  in  the 
property  described  in  each  deed.  Thereafter 
the  brother  of  complainants,  referring  to  their 
deed  to  liim  for  description,  conveyed  the  land 
embraced  therein,  in  fee,  with  general  war- 
ranty, to  the  feme  defendant,  on  the  expressed 
consideration  of  one  dollar,  and  thereupon  mar- 
ried her,  and  soon  afterwards  died  without 
issue;  leaving  his  father  as  his  heir,  and  his 
widow  and  father  as  his  distributees.  Com- 
plainants claimed  the  real  estate  in  qnestion 
as  surviving  devisees,  and  tliat,  if  their  deed  to 
decedent  was  inconsistent  with  such  claim,  it 
was  executed  under  a  mutual  mistake  and  con- 
trary to  the  real  intention  of  the  parties;  and 
the  widow  claimed  to  be  a  pnrdiaser  for  value, 
without  notice,  and  that  the  consideration  of 
the  deed  to  her  was  marriage.  Hdd,  that  the 
absolute  title,  devested  of  their  right  of  sur- 
vivorship, passed  by  such  deed  of  complainanta 
to  decedent,  and  by  liis  deed  to  his  grantee. 

Appeal  from  circuit  court,  Shenandoah 
connty. 

BUI  by  Ik  A  Snyder  and  another  against 
A  J.  Grandstaff,  administrator  of  the  estate 
of  Joseph  v.  Snyder,  deceased,  and  Flora 
Snyder,  widow  of  decedent,  to  enforce  an  al- 
legwl  claim  to  certain  real  estate,  as  sur- 


viving devisees  of  Israel  Allen,  deceased,  and 
for  other  relief.  From  a  decree  dismissing 
the  bill,  complainants  appeal.   Affirmed. 

Walton  &  Walton,  for  appellants.  Barton 
&  Boyd  and  Ij.  Triplett,  Jr.,  for  appellees. 

OAKDWELL,  J.  This  Is  an  appeal  from  a 
decree  of  the  circuit  court  of  Shenandoah 
county.  In  deciding  the  case  the  learned 
Judge  of  that  court  delivered  the  following 
opinion,  which  Is  filed  with,  and  made  a 
part  of,  the  record: 

"Israel  Allen  devised,  in  the  third  clause 
of  his  will,  that  after  the  death  of  his  wife 
his  whole  estate,  real,  personal,  and  mixed, 
should  pass  to  his  three  grandchildren,  h.  A. 
Snyder,  Amanda  Long,  and  Joseph  V.  Sny- 
der, to  be  equally  divided  between  them, 
share  and  share  alike,  but,  on  the  death  of 
either  of  them  without  issue,  his  or  her  share 
should  luiss  to  the  survivors  or  survivor, 
and,  in  case  all  died  without  issue,  then  to 
collateral  idn. 

"By  deed  dated  20th  July,  1895,  L.  A 
Snyder  and  wife,  Amanda  Long  and  hus- 
band (Joseph  V.  Snyder  signing  the  deed  as 
party  of  the  second  part),  reciting  that  un- 
der the  third  clause  of  the  will  the  said  par- 
ties were  entitled  to  one  equal  third  of  the 
estate,  that  they  had  agreed  upon  a  parti- 
tion of  the  real  estate,  that  Jos.  V.  Snyder 
was  to  be  equalized  by  payment  to  him  of 
^,000  out  of  the  personal  estate,  that  the 
said  parties  desired  to  vest  exclusive  title 
to  the  several  parcels  of  land  in  the  said 
parties  to  whom  they  had  been  assigned  and 
allotted,  respectively,'  In  consideration  of 
one  dollar,  etc.,  conveyed  unto  the  said  Jo- 
seph ▼.  Snyder,  bis  heirs  and  assigns,  'all 
right,  title,  and  Interest  of  the  said  parties 
of  the  first  parf  in  the  described  property. 

"Similar  deeds  were  made  to  each  of  the 
grantors  by  the  other  two  devisees  for  the 
tracts  assigned  and  allotted  to  each. 

"On  tho  7th  of  April,  1896,  Joseph  ▼.  Sny- 
der, referring  to  this  deed  for  description, 
conveyed  the  real  estate  embraced  therein 
in  fee  to  Flora  Grandstaif,  with  general  war- 
ranty, and  upon  the  expressed  consideration 
of  one  dollar  cash  In  hand  paid,  and  on  the 
same  day,  and  shortly  thereafter,  Intermar- 
ried with  her.  This  deed  was  duly  recorded 
on  the  8th,  and  within  some  six  weeks  there- 
after Joseph  V.  Snyder  died,  without  Issue  or 
possibility  of  Issue.  His  father  is  his  heir, 
and  A  J.  Grandstaff  Is  his  administrator,  and 
ills  widow  and  father  are  his  distributees. 

"L.  A  Snyder,  Amanda  Long,  and  Lee 
Long,  ber  husband,  filed  their  bill  to  De- 
cember rules,  1886,  claiming  that  under  the 
will  of  Israel  Allen  they  are  entitled  to  the 
real  estate,  by  vlrtne  of  survivorship;  that 
Mrs.  Flora  Snyder  withholds  possession  from 
them;  that  under  a  proper  construction  of 
the  deed  of  20fh  of  July,  1895,  they  never 
parted  with  this  Interest;  but,  if  such  deed 
should  be  otherwise  construed,  then  It  was 
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execnted  under  ■  mntnal  mistake,  and  con- 
trary to  the  real  Intention  of  the  partleB; 
and  they  pray  that  the  same  may  be  reform- 
ed, and  for  general  relief.  To  this  bill  the 
administrator  and  widow  are  made  parties. 
No  claim  la  asserted  against  or  through  the 
estate  of  Joseph  V.  Snyder.  The  widow  de- 
murs to  the  bill,  and  files  her  answer.  Dep- 
ositions on  the  part  of  the  plaintiffs  have 
been  taken,  with  Intent  to  show  mistake, 
and  on  the  part  of  the  defendants  to  show 
that  the  consideration  of  the  deed  to  her 
was  marriage.  In  her  answer,  after  deny- 
ing any  mistake  In  the  deed,  she  claims  to 
be  a  pnrchaser  for  Talue,  without  notice. 

"I  do  not  think  the  bill  Is  multifarious,  for 
parties  have  the  right  to  state  their  case  In 
the  alternative.  Multifariousness  does  not 
arise  from  the  presentation  of  different  views 
of  the  same  collocation  of  facts,  but  it  most  be 
two  distinct  collocations  of  distinct  and  dif- 
ferent facts,  each  collocation  presenting  dif- 
ferent rights  and  calling  for  different  relief. 
Equity  Is  the  proper  forum  for  the  reforma- 
tion of  a  deed,  and  I  have  reached  the  con- 
clusion that  this  dalm  In  the  bill  of  a  mu- 
tual mistake  prevents  the  bill  from  being  de- 
murrable, even  though  the  bill  falls  to  allege 
notice  to  a  purchaser  for  value.  There  Is 
no  doubt  that  complainants  must  prove  notice 
to  a  bona  fide  pnrchaser  for  valuable  consid- 
eration, but  under  the  decision  of  the  court 
of  appeals  in  Iron  Co.  v.  Trout,  83  Va.  41S,  2 
8.  E.  718,  the  defense  must  be  made  by 
plea  or  answer.  This  case  seemingly  con- 
flicts with  Carter  v.  Allan,  21  Grat.  241,  on 
this  point;  bnt  It  Is  a  later  case,  and  the 
views  of  the  court  are  sustained  by  reference 
to  various  authorities,  and  I  have  not  observ- 
ed that  It  has  yet  been  overruled.  Besides, 
In  the  case  at  bar  the  defense  is  made  by  an- 
swer, and  can  better  be  considered  in  con- 
nection with  the  evidence  than  upon  demurs 
rer.    I  therefore  overrule  the  demurrer. 

"Passing  from  the  demurrer,  the  first  sug- 
gestion Is  the  question  we  adjourned  from 
the  demurrer,  namely,  assuming  that  a  mis- 
take has  been  made,  how  Is  the  defendant  af- 
fected thereby? 

"1.  A  purchaser  for  value  and  without  no- 
tice Is  not  affected  by  any  latent  equity.  A 
mutual  mistake  stands  on  the  same  footing 
as  any  other  equity.  Kerr,  Fraud  &  M.  p. 
436,  specifically  lays  this  down  as  to  mistake. 
I  qnote:  'As  against  a  bona  fide  purchaser 
for  valne,  without  notice,  no  relief  can  be 
had  in  equity.'  Almost  the  same  words  la 
Pom.  Eq.  Jur.  i  776.  But  the  case  of  Carter 
V.  Allan,  21  Grat  241  (and  on  this  point  it  is 
cited  with  approval  In  Iron  Co.  v.  Trout,  su- 
pra), is  direcUy  in  point:  The  doctrine  that 
the  courts  of  equity  will  not  grant  relief 
against  bona  fide  purchasers  without  notice 
Isas  always  been  adhered  to  as  an  indispen- 
sable muniment  of  tltie.  It  Is  wholly  Imma- 
terial of  what  nature  the  equity  Is,— whether 
It  Is  founded  on  a  Hen,  or  Incumbrance,  or 
tmat,  or  a  fraud,  or  any  other  daim;    for 


a  bona  fide  purchaser  of  the  estate  for  a 
valuable  consideration,  without  notice,  purges 
away  the  equity  from  the  estate.  In  the  hands 
of  all  persons  who  may  derive  tide  under  it. 
with  the  exception  of  the  original  partT, 
whose  conscience  stands  bound  by  the  Tlola- 
tlon  of  his  trust,  and  meditated  frandU*  In 
Iron  Co.  T.  Trout,  supra,  the  same  broad  doc- 
trine is  laid  down:  'It  cannot  be  qnestloned 
at  this  day  that  the  purchaser  for  value,  with- 
out notice,  actual  or  constructive,  will  not  be 
affected  by  a  latent  equity,  whether  by  Uen, 
incumbrance,  or  trust,  or  fraud,  or  any  other 
claim.' 

"2.  A  deed  made  by  a  man  to  his  Intended 
wife,  followed  by  marriage,  is  conclnsively 
presumed  to  be  in  consideration  of  marriage, 
and  is  based  on  a  valuable  consideration.  In 
Sterry  v.  Arden,  1  Johns.  Ch.  271,  Cbanc^ 
lor  Kent  says:  The  marriage  was  a  valuable 
consideration,  which  fixed  the  Interest  In  the 
grantee  against  all  the  world,  and  as  much 
as  If  she  had  paid  an  adequate  conalderation 
pecuniary.  It  has  been  a  principle  of  Ion( 
standing,  and  uniformly  recognized,  that  a 
deed  voluntary  or  fraudulent  In  its  creation, 
and  voidable  by  a  purchaser,  may  become 
good  by  matter  ex  post  facto.  It  la  the  con- 
stant language  of  the  books  and  of  the  ooarts 
that  a  voluntary  deed  is  made  good  by  sub- 
sequent marriage,  and  marriage  has  always 
been  held  to  be  the  highest  consideration  in 
law.'  He  cites  for  this  Co.  Lltt  This  cita- 
tion is  quoted  with  approval  by  the  court  in 
Huston's  Adnl'r  v.  Cantril,  11  Leigh,  136,  and 
in  Herring  v.  Wickham,  20  Grat  628.  In  the 
last-named  ease,  whldt  Is  an  ezceedln^y 
careful  discussion  of  the  matter  by  Judge 
Staples,  Justice  Story  Is  quoted  with  approval 
as  follows:  'Marriage,  in  contemplation  at 
the  law,  is  not  only  a  vialnable  consideration 
to  support  such  a  settiement  but  a  consid- 
eration of  highest  value,  and,  from  motives  ot 
the  soundest  policy,  is  upheld  with  steady  res- 
olution. The  husband  and  wife,  parties  to 
such  a  contract,  are  therefore  deemed,  in  the 
highest  sense,  purchasers  for  a  valuable  con- 
sideration.' 

"Judge  Tucker,  in  Huston's  Adm'r  ▼.  Can- 
tril, supra,  says:  'Marriage,  from  the  earliest 
times,  has  been  considered,  in  law,  a  valuable 
consideration.' 

"Judge  Baldwhi,  In  Welles  T.  Cole.  6  Oral 
645,  says:  "Marriage  furnishes  a  ralnalde 
consideration  for  an  agreement — as  much  so 
as  money  paid  or  agreed  to  be  paid.' 

"I  might  multiply  indefinitely  citations  to 
show  that  a  voluntary  deed  before  marriage, 
upon  marriage  becomes  a  deed  for  valuable 
consideration,  for  the  citations  above  made  are 
from  cases  of  this  character.  Such  undoutrt- 
edly  Is  the  law,  unless  the  Code  has  changed 
it  Judgre  Burks,  In  bis  review  of  the  changes 
made  by  the  Code,  assigns  as  a  reason  for  the 
change  made  by  section  2460  that  It  waa  tat- 
tended  to  defeat  frauds  perpetrated  upon  ex- 
isting creditors  by  the  marriage  of  an  insol- 
vent debtor,  accompanied  by  gifts  to  his  wife. 
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Herring  t.  Wlckbam  and  Coatta  v.  Greenhovr, 
2  Munf.  363,  inrnlsb  instance!  of  groaa  Injua- 
tiee  to  existing  crediton.  In  these  cases  tlie 
man,  co-liablting  wltli  a  womaa  for  yean  in 
concubinage,  becoming  involyed,  conTeyed  to 
her  all  his  property,  and  then  married  her. 
Marriage  in  soeb  extreme  instances  furnished 
the  valuable  consideration,  and  the  settle- 
ments Tvere  maintained,  and  Just  creditors  de- 
feated. Actually  a  man  was  allowed  to  do 
for  his  concubine  what  he  could  not  do  had 
■be  been  his  lawful  wife.  In  the  transforma^ 
tlon  of  the  character  of  the  relationship,  she 
carried  his  property  beyond  the  reach  of  Just 
obligations.  It  was  to  correct  any  repetitions 
of  such  an  evil  that  the  change  was  made. 
This  object  Is  plainly  expressed  in  the  word- 
ing of  the  law.  The  statute  does  not  declare 
that  such  conveyances  are  voluntary.  It  sim- 
ply declares  that  conveyances  upon  considera- 
tion of  marriage  are  void  as  to  existiug  cred- 
itors. Complainants  present  no  claim  as  cred- 
itors. They  claim,  not  as  subsequent  pur- 
chasers, but  as  paramount  purchasers  under 
the  will  of  Israel  Allen.  The  statute  does  not 
seem  to  make  reference  to  this  class  of  rights, 
and  I  believe  the  doctrine  applies,  that  the 
law  will  not  be  considered  changed  by  statute 
beyond  the  modifications  df  the  statute.  It 
la  not  necessary  to  refer  to  the  testimony  in 
relation  to  the  consideration  of  this  deed.  The 
law  Imports  that  the  consideration  was  mar- 
riage, and  the  parol  testimony  Is  but  con- 
firmatory of  what  the  law  unaided  by  testi- 
mony presumes.  I  believe  the  conclusion, 
then,  to  inevitable,'  that  Mrs.  Snyder  la  a  pur- 
chaser for  value. 

"3.  The  burden  is  now  on  the  complainants 
to  show  that  she  Is  a  purchaser  with  notice. 
This  notice  may  be  actual  or  constructive.  It 
Is  not  pretended  by  the  complainants  that 
they,  or  anybody  else,  told  this  purchaser  for 
value  of  the  equity,  although  some  of  them 
seem  to  have  known  of  the  deed  of  April  7th 
prior  to  the  marriage  ceremony.  It  is  urged 
that  the  confidential  relations  between  the 
grantor  and  grantee  In  the  deed  of  April  7th 
will  Imply  that  the  grantee  received  notice. 
This  confidential  relation  was  not  held  suffi- 
cient in  Herring  v.  Wlckbam,  when  a  great 
wrong  was  perpetrated  on  creditors  The 
deed  itself  imports  that  Joseph  Snyder  did 
not  know  of  or  recognize  the  equities  of  com- 
plainants. Why  should  we  suppose  that  he 
conveyed  a  title  to  Flora  Grandstaff,  telling 
her  that  he  had  no  such  title  to  convey?  Nor 
l8  anything  to  be  Inferred  from  the  fact  that 
She  was  in  the  habit  of  passing  by  the  sev- 
eral tracts  of  land.  What  more  natural  than 
to  suppose  that  she  drew  the  natural  infer- 
ence that  the  parties  were  in  possession  un- 
der their  deeds?  This  is  all  the  evidence  to 
diow  actual  notice.  As  to  constructive  notice, 
the  principal  point  urged  In  argument  was  the 
existence  of  a  preliminary  contract,  of  date 

April,  1896,  which  should  have  apprised 

Mn.  Soyder  that  the  deed  of  20th  of  July, 
180S»  was  made  under   mistake.    There  Is 


no  evidence  to  show  that  Mra.  Snyder  knew 
of  this  contract  If,  by  reading  the  deed  of 
20th  July,  1£&6,  she  could  gather  there  was 
a  contract  of  such  date  or  character  in  exUt- 
ence,  It  la  more  than  I  have  been  able  to  do 
after  caretnl  study.  But,  suppose  that  she 
did  know  of  It;  that  every  provision  in  It 
was  known  to  her;  this  does  not  prove  that 
she  did  know  the  deed  did  not  express  the 
final  and  true  agreement  between  the  par- 
ties. On  the  contrary,  she  would  have  a  right 
to  presume  that  the  purposes  of  the  parties 
were  altered.  If  there  was  conflict  between 
the  agreement  and  deed.  In  Donaldson  v. 
Levine,  93  Va.  472,  25  S.  B.  642,  the  court 
saya:  The  burden  Is  throughout  on  the  com- 
plainant, who  must  rebut  the  presumption 
that  the  writing  speaks  the  final  agreement, 
by  the  clearest  and  most  satisfactory  evidence. 
It  must  not  only  appear  that  the  parties 
entertained  a  different  intention  in  the  first 
Instance,  but  that  it  was  not  changed  at  or 
before  the  execution  of  the  instrument;  for 
otherwise  the  legal  and  natural  inference  Is, 
it  was  laid  aside  for  that  expressed  in  the 
writing.'  Why  should  any  one  be  required 
to  look  behind  the  recorded  title,  and  run 
down  the  preliminary  contracts,  to  discover 
that  the  parties  to  a  solemn  deed  have  made 
a  mistake?  In  the  first  recital  of  the  deed, 
reference  is  made  to  the  third  clause  of  the 
will,  and  the  parties  declare  that  under  said 
clause  they  are  entitled  to  the  whole  estate. 
This  is  a  mistaken  construction  of  that  clause, 
but,  so  far  from  showing  that  the  parties  In- 
tended to  convey  only  a  limited  estate,  it  goes 
strongly  to  show  that  it  was  their  Intention 
to  convey  the  whole  estate.  Why  recite  they 
were  entitled  to  the  whole,  If  they  Intended 
to  convey  only  a  part,  and  do  not  then  use 
restrictive  wwds?  It  Is  a  principle,  too,  that 
purchasers  for  value  have  a  right  to  rely  on 
the  affirmations  of  grantors,  and  grantors  are 
bound  by  their  affirmations  of  title.  See 
Reynolds  v.  Ciook,  83  Va.  817,  8  S.  B.  710; 
Nye  V.  Lovltt,  92  Va.  710,  24  S.  B.  846. 

"I  have  come  to  the  conduaioD  that  there 
was  nothing  on  the  face  of  the  deed  from  which 
Mrs.  Snyder  could  have  Inferred  that  the  par- 
ties thereto  had  made  a  mistake.  She  stands 
as  a  purchaser  for  value  and  without  notice, 
and  has  a  right  to  such  title  as  the  deed -of 
20th  July,  1895,  conveys.  This  renders  whol- 
ly unnecessary  any  consideration  of  the  evi- 
dence as  to  whether  a  mistake  in  fact  was 
made,  or  whether  It  was  such  a  mistake  aa 
equity  would  correct  It  is  certain  that  the 
X)artles  cannot  be  restored  to  the  status  quo 
of  20th  July,  1895.  The  right  of  survivorship 
In  the  lands  of  the  complainants  held  by  Jo- 
seph V.  Snyder  on  that  day,  and  which  It  la 
claimed  he  surrendered  to  them  \n  consideration 
of  their  surrender  to  him,  was  worth  at  least 
as  much  as  the  rights  they  surrendered  to  him. 
It  la  not  shown  there  was  anything  nnreason- 
able  in  the  exchange.  To-day,  by  the  provi- 
dence of  God,  his  right  is  worth  nothing. 
Theirs,  they  dahn,  la  worth  tbla  $10,000  farm. 
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Contingencies  have  become  eventa.  A  refor- 
mation la  a  revision  now.  Tbe  altered  condi- 
tions are  not  favorable  for  the  Interposition  of 
equity,  to  say  the  least.  There  seems  to  have 
been  no  baste  about  the  deed.  Five  persons 
signed  it.  Three  on  Its  date  acknowledged  it 
In  Shenandoah;  two  on  tbe  1st  of  August  In 
the  county  of  Page,— and  it  was  not  recorded 
until  2d  October. 

"Having  reached  IJie  conclusion  that  each 
party  is  entitled  to  stand  npon  the  deed  as  writ- 
ten, I  am  in  exceeding  doubt  If  the  province 
of  the  court  of  equity  Is  not  exhausted.  The 
construction  of  the  muniments  of  title,  wheth- 
er the  same  be  deed. or  will,  furnishes  no 
ground  of  equitable  Jurisdiction.  Courts  of  law 
construe  deeds  or  wills  involving  legal  rights. 
Where  there  are  mutual  rights  under  the  same 
Instrument,  whether  deed  or  will,  in  the  same 
property,  courts  of  equity  often  have  Jurisdic- 
tion to  define  and  partition,  or  otherwise  di- 
vide; but,  where  one  holds  adversely  to  the  in- 
strument under  which  another  claims,  there  is 
no  Jurisdiction  in  equity,  whether  the  instru- 
ment is  a  deed  or  wib,  as  a  general  rula  Cer- 
tainly not  for  the  mere  purpose  of  construing 
the  deed  or  wilL  If  such  were  the  case,  all 
a  party  would  have  to  do  in  any  case  would 
be  to  file  his  muniments  of  title  with  Ills  bill, 
aver  some  one  holds  adversely,  and  pray  the 
court  to  say  If  he  was  not  entitled.  The  action 
of  ejectment  would  soon  become  obsolete.  In 
this  case  I  have  proceeded  on  the  theory  that 
a  purchaser  for  value  without  notice  is  pro- 
tected against  any  equity  that  may  exist  This 
is  a  matter  of  defense.  Again,  in  certain  con- 
tingencies this  widow  may  be  entitled  to  dow- 
er. It  has  been  decided  in  Virginia  that  wid- 
ows are  endowable  in  defeasible  fees  of  this 
character,  even  where  the  husband  died  with- 
out issue,  viz.:  Jones  v.  Hughes,  27  Grat.  560, 
and  Medley  v.  Medley,  Id.  56a  If  the  deed  of 
20th  July  should  be  held  not  to  pass  the  right 
of  survivorship,  and  should  the  deed  of  7th 
April,  under  sections  2270  and  2271,  be  held 
no  bar  to  dower,  the  widow  In  this  case  would 
be  entitled  to  dower.  After  a  good  deal  of  hesi- 
tation, I  think  the  conrt  should  proceed  to  a 
final  determination  of  the  rights  of  parties. 

"There  are  some  cases  which  hold  that  a  par- 
tition deed  is  not  to  be  so  strictly  construed  as 
other  deeds.  This  was  decided  prior  to  our 
Code,  under  the  law  which  then  seemed  to  ex- 
ist, that  partition  between  co-parceners  and 
co-tenants  might  be  by  parol.  No  deed  being 
necessary,  the  tide  vested,  not  by  operation  of 
the  deed  of  partition,  but  by  virtue  of  the  orig- 
inal grant  Tbe  Code  made  a  deed  necessary, 
and  the  reason  no  longer  exists.  But,  howev- 
er thla  deed  Is  viewed,  it  unmistakably  conveya 
unto  Joseph  V.  Snyder,  his  heirs  and  assigns,  all 
of  the  right,  title,  and  interest  of  the  parties  of 
the  first  part  It  precedes  this  sweeping  grant- 
ing clause  by  a  declaration  ttiat  it  Is  the  inten- 
tion of  the  parties  to  vest  exclusive  title  to  the 
tracts  of  land  in  the  grantee,  and  throughout 
the  deed  it  wholly  discards  any  right  of  snr- 
vivorshtp  in  tbe  grantora.    There  is  no  ambigu- 


ity about  the  word  "alL'  A  conveyance  of  'alT 
is  not  a  reservation  of  "part'  Suppose  any  one 
examined  tbls  deed  for  the  purpose  of  lending 
money  on  it;  would  he  not  have  been  Justified 
in  believing  that  the  grantors  no  longer  retain- 
ed any  interest  in  the  property?  The  widow, 
as  we  have  seen,  stands  in  this  position.  I 
am  of  the  opinion  that  the  title  of  survivar- 
shlp  did  pass  under  this  deed  to  Joseph  V.  Sny- 
der, and  that  by  his  deed  to  ITlora  Grandstaff 
the  same  became  vested  in  her. 

"I  think  the  court  should  refuse  relief  to  par- 
ties careless  enough  to  blunder,  who  received 
at  the  time  full  value  for  their  blunder,  who 
have  everything  to  gain  and  nothing  to  lose 
by  its  correction  now,  as  against  one  wbo  dealt 
for  a  valuable  consideration  on  the  faith  of 
their  recorded  deed." 

Upon  a  careful  examination  of  the  record, 
we  find  that  our  views'  of  this  case  are  fully 
and  clearly  expressed  In  the  opinion  of  Jndge 
THOMAS  W.  HARRISON,  which  this  court 
adopts;  and,  for  the  reasons  therein  given,  we 
are  of  opinion  that  there  is  no  error  in  tlie  de- 
cree complained  of,  and  It  Is  therefore  af- 
firmed. 


(lOB  Ok.  SU) 


COX  V.  STATE. 


(Supreme  Court  of  Georgia.    Oct  12.  1886.) 

Chihikal  Trespass— Instkuotions. 

1.  Where  one  is  Indicted  for  trespass,  the 
court  may.  In  his  charge  to  the  jury,  ennmerate 
acts  and  oondnct  constituting  all  the  ecBentials 
of  the  offense  charged,  and  Instmct  the  jury 
that  if  these  be  established  by  proof,  sn<^ 
acts  and  conduct  would  be  sufficient  to  aatbor- 
ise  a  conclusion  that  the  trespass  was  wiilfuL 

2.  The  evidence  was  amply  sufficient  to  sus- 
tain the  verdict  and  there  was  no  error  ia 
overruling  the  motion  for  new  triaL 

(Syllabus  by  the  (3ourt) 

Error  from  superior  court.  Clinch  eoonty; 
J.  L.  Sweat  Judge. 

Horace  Cox  was  convicted  of  trespaaa,  and 
brings  error.    Affirmed. 

The  following  is  the  official  report: 
Cox  was  indicted  for  trespass  in  cutting  a 
number  of  cypress  and  pine  trees  npon  tbe 
land  of  Mrs.  Anderson.  The  testimony  for 
tbe  state  was  to  tbe  effect  that  the  husband 
of  Mrs.  Anderson  leased  (for  her)  the  land 
to  Oox  for  two  years,  ending  December  31. 
1896,  to  cut  pine  trees  only,  and  that  during 
the  month  of  January,  1897,  he  cut  more 
than  60  cypress  trees,  and  a  number  of  pine 
trees  also.  Anderson  went  to  him  'while 
he  was  on  the  land,  near  where  the  catting 
was  being  done,  and  objected  thereto;  teDing 
(X>x  his  time  was  out  Cox  replied  that  his 
time  was  not  out;  that  he  would  be  damned 
If  he  did  not  cut  the  timber,  in  spite  of  hen 
and  high  water;  and  that  if  Anderson  went 
to  law,  and  gained  it  Cox  'wonld  bushwhack 
him  until  he  killed  him.  Anderson  saw  no 
firearms  that  day.  The  lease  'was  oraL 
The  value  of  the  timber  'was  proved.  One 
witness  testified  that  Cox  would  go  to  the 
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land  while  his  employte  were  cutting  the 
'timber  In  1897,  and  would  sometimes  have 
^wlth  him  his  rifle.  He  did  not  carry  It  with 
lilm  all  the  time.  In  defense  to  the  prosecu- 
l:Ion  It  was  set  up  that  Cox  bought  all  the 
timber  from  Anderson,  and  paid  him  for  It, 
that  no  time  was  set  within  which  the  same 
'was  to  be  cut,  and  that  Cox  had  a  right  to 
cut  it  when  he  did  so.  The  exceptions  are 
that  the  verdict  finding  the  defendant  guilty 
Is  contrary  to  law  and  unsupported  by  evi- 
dence, and  that  the  court  erred  In  charging 
the  Jury:  "If  you  find  that  the  claim  as 
made  upon  the  part  of  the  state,  that  the 
Tight  to  cut  and  fell  the  trees  upon  the  land 
described  was  only '  granted  by  the  owner, 
•  •  •  or  her  husband  for  her,  for  the  term 
of  two  years,  embracing  the  years  1885  and 
1896;  and  If  yon  find  that  during  the  year 
1897,  after  the  right  of  this  defendant  under 
the  contract  made  to  cut  and  fell  timber  had 
expired,  the  defendant  entered  upon  the 
land  and  continued  to  cut  and  fell  trees,  and 
that  he  was  approached  by  •  •  •  Ander- 
son, •  •  •  and  warned  to  desist  from  cutting 
and  felling  them,  and  that  he  used  the  Ian- 
gruage  as  claimed  to  Mr.  Anderson,  and  that, 
as  claimed,  the  defendant  had  and  kept  with 
blm  upon  the  land  his  grun  or  rifle,— the  court 
charges  you  that.  If  you  find  these  facts 
and  circumstances  to  be  true,  they  would  be 
Bufficient  to  authorize  yoa  to  find  that  the 
cutting  and  felling  of  the  trees  In  question 
was  a  willful  trespass  npon  the  part  of  this 
defendant,  Horace  Cox,  and  that  In  that  event 
It  would  be  your  duty  to  return  a  verdict 
of  guilty  against  him."  The  errors  speci- 
fied are  that  this  excluded  from  consldersr 
tloa  the  defendant's  claim  of  entry  In  good 
faith  and  of  right;  that  It  required  the  Jury 
to  treat  as  conclusive  evidence  of  guilt  facts 
and  circumstances  contended  for  by  the 
state,  which  were  only  evidence  from  which 
the  Intention  with  which  the  entry  was  made 
might  be  Inferred;  and  that  the  evidence  In 
regard  to  defendant  having  and  Iceeping  a 
gaa  with  him  upon  the  premises  did  not 
warrant  the  charge  upon  that  as  a  circum- 
stance of  guilt. 

S.  C.  Townshead  and  Hitch  &  Myers,  for 
plaintiff  In  error.  John  W.  Bennett,  SoL 
Gen.,  for  the  State. 

SIMMONS,  0.  J.  The  plaintiff  In  error  !n 
the  present  case  complains  only  that  the 
verdict  was  contrary  to  law  and  the  evi- 
dence, and  that  the  judge  erred  In  a  certain 
portion  of  his  charge  which  Is  set  out  In  the 
official  report.  The  evidence  brought  up  in 
file  record  fully  authorized  the  Jury  to  con- 
vict the  accused.  The  charge  complained  of 
was  not  erroneous;  the  question  being  con- 
trolled by  the  case  of  Hill  v.  State,  63 
Oa.  682.  In  his  opinion  In  that  case.  Judge 
Bleckley  discusses  at  length  the  point  made 
in  this  record,  and  distinguishes  the  charge 
given  In  that  case,  and  we  may  say  the  one 
In  this,  from  the  cases  relied  upon  by  coun- 
sel for  plaintiff  In  error.     Parker  t.  State, 


84  Oa.  262,  and  Tucker  v.  State.  67  Ga.  503. 
We  therefore  content  ourselves  with  a  refer- 
ence to  the  opinion  In  the  case  of  Hill  v. 
State,  as  decisive  of  the  case  now  under 
consideration.  See,  also,  Hagar  t.  State.  71 
Ga.  164.  Judgment  affirmed.  AU  the  jus- 
tices concurring. 


(106  Go.  280) 

CARTBE  et  al.  v.  WILLIAMSON  et  at. 
(Supreme  Court  of  Georgia.    Dec  20,  1898.) 

Loos  AND  LOOOINO  —  COSVETAKOES  OF  TiMBBK  — 

Fabol  Evidekce. 

L  A  lease  of  "all  of  the  round  timber,  or  tim- 
ber suitable  for  turpentine  purposes,"  on  desig- 
nated lots  of  land,  each  described  as  containing 
•  specified  number  of  acres,  is  not  ambiKUOua. 
Such  B  lease  passes,  for  the  purposes  deslKnated, 
all  the  ronnd  timber  on  the  land,  and  also  all  oth- 
er timber  thereon,  if  any,  suitable  for  turpen- 
tine purposes.  Just  as  the  trees  stood  when  the 
lease  was  executed;  and  this  is  true,  although 
the  Instrument  contained  a  clanse  warranting 
generally  the  "right  and  title  to  all  of  the  prop- 
erty [therein]  conyeyed."  The  lease  being  un- 
ambiguous, parol  evidence  was  inadmissible  to 
idiow  an  intention  on  the  part  of  the  lessor  to 
lease  lots  actually  having  thereon  the  same 
number  of  acres  of  round  timber  as  the  lots 
themselTes  contained  acres  of  land. 

2.  Irrespective  of  other  questions  presented  by 
the  record,  this  case  turns  upon  the  law  alxtve 
announced,  and,  applying  the  same  to  the  facts 
in  evidence,  the  verdict  was  contrary  to  law,  and 
shonld  liave  been  set  aside. 

(SylUbns  by  the  Ooort.) 

Error  from  superior  court,  Wayne  county; 
J.  L.  Sweat,  Judge. 

Action  by  Williamson  &  Oo.,  for  the  use 
of  McCranle  &  Vlckers,  against  Carter  &  B91I- 
ott  There  was  a  Judgment  for  plaintiffs, 
and  defendants  bring  error.    Reversed. 

S.  R.  Harris  and  E.  D.  Graham,  for  plain- 
tiffs in  error.  Hitch  &  Myers,  for  defendants 
In  error. 

SIMMONS,  O.  J.  1.  Carter  &  Elliott  leas- 
ed to  Williamson  &  Co.  "all  of  the  ronnd  tim- 
ber, or  timber  suitable  for  turpentine  pur- 
poses," on  certain  designated  lots  of  land, 
each  described  as  containing  a  specified  num- 
ber of  acres.  The  lease  contained  a  warran- 
ty of  all  of  the  property  conveyed.  William- 
son &  Co.  brought  suit,  for  the  use  of  Mc- 
Cranle &  Vlckers,  against  Carter  ft  Elliott, 
for  breach  of  warranty,  claiming  that  520 
acres  of  the  land  contained  no  ronnd  timber 
or  timber  suitable  for  turpentine  purposes. 
On  the  trial  of  the  case,  over  the  objection  of 
the  defendants,  the  Judge  allowed  the  plain- 
tiffs to  Introdnce  a  memorandum,  made  be- 
fore the  lease,  for  the  purpose  of  showing 
what  was  meant  by  the  lease.  The  plain 
tiffs  claimed  that  It  was  the  intention  to  war- 
rant to  the  defendants  that  there  were  the 
same  number  of  acres  of  round  timber  and 
timber  suitable  for  turpentine  purposes  that 
there  were  acres  of  land.  It  Is  a  recognized 
principle  of  law  that  all  negotiations  and 
conversations  leading  up  to  a  written  con- 
tract are  merged  Into  the  contract  Itself. 
Nothing  said  or  done  by  the  parties  Is  ad- 
missible to  vary  or  contradict  the  terms  of 
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the  'wrUten  contrnct  '  If  the  contract  la  am- 
biguous, parol  testimony  may  be  admitted  to 
explain  the  ambiguity,  and  It  must  have  been 
upon  this  theory  that  the  learned  trial  Judge 
admitted  the  evidence  above  mentioned. 
After  carefully  reading  the  lease,  we  are  of 
the  opinion  that  It  Is  not  ambiguous  as  to 
what  was  conveyed.  It  conveyed  all  of  the 
round  timber,  and  other  timber  suitable  for 
turpentine  purposes,  then  standing  upon  the 
lands  described.  It  does  not  mean  that  all 
of  this  land  shall  be  wooded  with  such  tlm* 
ber,  but  that  the  lessors  conveyed  all  of  such 
timber  as  then  stood  upon  the  land.  If  the 
timber  on  the  520  acres  was  not  round  or 
suitable  for  turpentine  purposes,  such  tim- 
ber was  not  conveyed  by  the  lease.  The 
warranty  covered  no  more  than  was  convey- 
ed, being  as  follows:  "And  the  said  parties 
of  the  first  part  will  •  *  •  warrant  and 
forever  defend  their  right  and  title  to  all  of 
the  property  herein  conveyed,  against  them- 
selves or  the  claims  of  any  other  person  or 
persons  whomsoever."  If  a  portion  of  the 
land  had  been  already  worked  for  turpentine, 
this  lease  did  not  warrant  that  the  trees  on 
such  portion  were  of  the  kind  conveyed,  but 
simply  conveyed  all  timber  on  such  portion 
as  came  within  the  classes  conveyed.  The 
lease  would  not  apply  to  a  portion  of  the 
land  which  had  been  entirely  cleared  of  tim- 
ber for  the  purpose  of  cultivating  It  The 
lessors  did  not  warrant  more  than  was  con- 
veyed, and  the  lease  conveyed  only  such 
round  timber,  or  timber  suitable  for  turpen- 
tine purposes,  as  was  standing  on  the  land 
at  the  time  of  the  execution  of  the  lease. 
The  warranty  covered  such  timber,  and  no 
more.  This  being  the  true  construction  of 
the  lease,  and  the  lease  being  unambiguous, 
the  plaintiffs  could  not  explain  It  by  parol 
evidence,  so  as  to  show  a  right  to  recover  In 
this  case.  The  verdict  of  the  Jury  was  con- 
trary to  law,  and  should  have  been  set  aside. 
2.  The  right  of  the  plaintiffs  turning  upon 
the  principles  above  announced,  and  the  ver- 
dict being  contrary  to  law,  no  ruling  is  made 
upon  special  grounds  of  the  motion  for  a 
new  trial.  Judgment  reversed.  All  the  Jus- 
tices concurring. 

(123  N.  C.  ao) 

WRIGHT  T.  SOUTHERN  RT.  CO. 

(Supreme  Court  of  North  Carolina.    Not.  38, 

1898.) 

FBLLOW  SBBVAHTS— NbOUOBHCS  OV  ILiSTBB— 

ErrKOT  or  Btatotb. 

1.  Act  1807,  providing  that,  in  actions  against 
railroads  for  injury  to  employe,  negligence  of  a 
fellow  servant  shall  not  be  a  defense,  does  not 
apply  to  an  accident  occurring  prii^  thereto. 

2.  Neglieence  in  not  famishing  s  railroad 
with  sound  ties,  by  reason  whereof  a  brakeman 
was  injured,  cannot  be  attributed  to  the  section 
master  as  a  fellow  servant,  it  being  the  duty 
of  the  master,  the  railroad  company,  to  fur- 
nish a  safe  roadbed,  which  it  could  not  shift 
onto  a  subordinate  as  a  fellow  servant. 

Appeal  from  superior  court  Bowan  county; 
Allen,  Judge. 


Action  by  R.  Ij.  Wright,  administrator  of 
Wilson  Williams,  deceased,  against  the  South- 
ern I^Uway  Company.  Judgment  for  defend- 
ant.   Plaintiff  appeals.    Reversed. 

A.  C.  Avery,  Lee  S.  Overman,  and  R.  L. 
Wright,  for  ivpellant  George  V.  Bason  acd 
Charles  Price,  for  appellee. 

CLARK,  J.  The  death  of  the  plalntirTs 
Intestate  occurred  prior  to  the  act  of  1V.»7 
(inadvertentiy  printed  among  the  Private 
Laws  of  that  year,— chapter  58),  which  pro- 
Tides  that  in  actions  against  railroad  compa- 
nies for  death  or  Injuries  sustained  by  an  ein- 
ployd  the  negligence  of  t  fellow  servant  sbiUl 
not  be  a  defense.  Therefore  the  doctrine  in 
force  prior  to  that  statute  applies.  Kitten- 
house  V.  Railway  Co.,  120  N.  0.  544,  26  S.  E. 
922.  The  court  charged  the  Jury  that.  If  they 
found  that  "the  death  was  caused  by  the  neg- 
ligence of  the  section  master  In  not  providing 
the  road  with  sound  ties,"  to  answer  the  sec- 
ond Issue,  "Yea."  That  Issue  was,  "Was  the 
Injury  and  death  of  plaintiff's  Intestate  causi-d 
by  the  negligence  of  a  fellow  servant?"  This 
instructiuu  was  specifically  excepted  to,  and 
Is  clearly  errouF.uus.  It  Is  the  duty  of  the 
master,  the  corporation,  to  furnish  a  safe  road- 
bed. It  Is  not  within  the  scope  of  the  duty 
or  the  powers  of  the  section  master  to  pro- 
vide cross-ties.  The  plaintiff's  intestate  (a 
brakeman)  and  the  section  master  were,  as 
held  In  Wright  y.  RaUrbad  Cio.,  122  N.  a  852. 
29  S.  B.  100,  and  in  Rlttenhouse'a  Case,  su- 
pra, fellow  servants,  within  the  scope  of  their 
duties.  In  the  latter  case  there  was  a  defect 
In  the  roadway  by  a  spike  projecting  too  high, 
and  this  was  the  negligence  of  the  track  fore- 
man of  the  street  railway,  and  it  was  held 
that,  being  the  fellow  servant  of  the  motor- 
man,  the  latter  could  not  recover  for  an  in- 
Jury  caused  by  the  negligence  of  such  fellow 
servant.  But  the  failure  to  provide  a  safe 
roadbed,  or  material  for  It,  such  aa  sound  tics, 
or  good  rails,  and  the  like,  ia  the  negligence 
of  the  corporation,  and  not  of  the  section 
master.  Indeed,  when  this  case  was  here  be- 
fore (122  N.  O.  859,  30  S.  B.  348),  the  court 
said:  "If  the  defendant,  by  having  pn^er 
appliances  (air  brakes)  and  a  good  roadbed, 
could  have  avoided  the  injury  to  the  intestate. 
It  is  liable."  That  it  is  the  negligence  of  the 
master  not  to  have  a  safe  roadbed,  and  that 
this  duty  cannot  be  shifted  off  on  a  subordi- 
nate, as  the  fellow  se~yant  of  an  employd 
who  Is  Injured  or  killed.  Is  almost  universally 
recognized.  Chesson  v.  Lumber  C!o.,  118  X. 
C  59,  23  S.  E.  925;  Railroad  Co.  y.  Daniels. 
152  U.  S.  688, 14  Sup.  Ct  756;  Hough  v.  Rafi- 
way  Oo.,  100  U.  8.  213,  218;  Patton  v.  RaB- 
way  Co.,  27  C.  (3.  A.  287,  82  Fed.  979;  Lewis 
V.  Ralboad  Co.,  59  Mo.  495;  McKinney,  FeL 
Serv.  {  29,  citing  many  cases;  and  1  Shear.  9c 
R.  Neg.  (5th  Ed.)  8  197,  and  numerous  cases 
cited  In  note  12.  Indeed,  the  proposition  re- 
quires no  citation  of  authority.  Pleasants  v. 
Railroad  Co.,  121  N.  a  492,  28  S.  B.  267,  In- 
stead of  being  an  authority  for  the  defendant 
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dearly  concedes  (page  496, 121 N.  0.,  and  page 
2K,  28  B.  H.)  that  It  waa  the  dnty  of  the 
railway  company  to  keep  Its  roadbed  In  safe 
condition,  and  that  It  conld  not  delegate  this 
dnty  to  a  servant  so  as  to  exempt  the  com- 
I«ny  from  liability  to  an  employ^  for  Injury 
caused  by  a  defective  roadway. 

It  is  true  that  on  the  first  issue,  "Was  the 
Injury  and  death  of  plaintiff's  Intestate  caused 
by  the  negligence  of  the  defendant?"  the  court 
charged  the  Jury,  "if  they  found  It  was  caused 
by  reason  of  a  defective  roadbed,  or  of  the 
cross-ties  being  defective  or  rotten,  they 
should  answer  the  first  issue  Tes,' "  but  add- 
ed, "This  Is  subject  to  instructions  on  secrad 
issue,"  and  on  tbe  second  issue  be  Instructed 
the  Jury  erroneously,  as  above  pointed  out 
that  they  might  find  that  "the  failure  to  pro- 
vide croes-tles  was  the  fault  of  a  fellow  serv- 
ant,"—a  section  master.  These  Instructions 
are  contradictory,  and.  If  the  Jury  took  the 
latter  view  as  law,  they  necessarily  would 
find,  as  they  did  aa  the  first  Issue,  that  the 
railroad  company  waa  not  guilty  of  negU- 
gence.    Brrar. 

(123  N.  C.  346) 

HAIRSTON  et  aL  v.  GARWOOD  et  aL 

(Supreme  Court  of  North  Carolina     Nov.  28, 
1898.) 

JCSOXINT  —  CowassTOK  BT  Attobnst  —  RlIH- 

BTATBMENT  Or  CASE — SUBFBISB  AXS 

EXCCSABLI  NlQLBCT. 

1.  Plaintiffs  are  not  entitled  to  vacation  of 
Judgment  dismisslag  the  case,  and  to  reinstate- 
ment of  the  same,  on  the  ground  of  surprise  and 
excusable  neglect,  where  the  Judgment  was  by 
consent  of  their  attorney,  and  the  contention  Is 
that  he  exceeded  his  authority. 

2.  It  la  within  the  authority  of  an  attorney 
to  consent  to  judgment  tor  the  opposing  party. 

Appeal  from  superior  court,  Davie  county; 
Starbuck,  Judge. 

Action  by  Peyton  Halrstoa  and  others  against 
J.  M.  Garwood  and  others.  Motion  to  vacate 
a  Judgment  for  defendants  was  denied,  and 
plaintiffs  appeal.    Affirmed. 

B.  B.  Raper,  for  appellants.  B.  L.  Qaldier 
and  T.  B.  Bailey,  for  appellees. 

MONTGOMBRT,  J.  This  proceeding  la  on 
a  motion  made  by  the  plaintiffs  to  vacate  and 
set  aside  a  Judgment  taken  against  them  by 
the  defendants  at  the  fall  term,  1896,  of  Davie 
■npedor  court,  and  to  reinstate  the  case  which 
waa  dismissed  by  that  Judgment  The  case 
In  whidi  the  motion  was  made  embraced  a  for- 
mer suit  by  the  defendants  here  against  the 
plaintiffs,  and  a  later  suit  by  the  plaintiffs 
here  against  the  defendants;  both  suits  being 
over  the  same  subject-matter,  and  consolidated 
by  order  of  the  court  The  grounds  of  tbe  mo- 
tion were— First,  Irregularity  of  the  Judgment) 
and,  second,  surprise  and  excusable  neglect, 
under  section  274  of  the  Code  The  plaintiffs 
are  entitled  to  no  relief  on  the  latta  point,  as 
the  whole  proceeding  shows  that  the  plalntUBi' 
contentl<»  is  that  their  counsel  exceeded  bis  an- 


thority  in  Us  conduct  of  the  case.  He  Is  not 
charged  with  negligence,  but  with  too  much 
seal  The  Judgment  complained  of  recited  tbat 
the  matters  and  things  set  up  and  Involved  In 
the  cases  were,  by  and  with  the  consent  of  the 
attorneys  for  plaintiffs  and  defendants,  deter- 
mined In  favor  of  J.  M.  Garwood,  the  defend- 
ant, and  tbat  3.  M.  Garwood  was  the  owner  of 
the  land  described  in  the  pleadings,  and  that 
the  consolidated  case  be  dismissed.  The  plain- 
tiffs contended  on  the  hearing  of  tbe  motion 
that  the  Judgment  waa  Irregular  for  the  rea- 
son that  the  consent  of  the  attorney  of  the  plaln- 
tlflb  to  the  rendition  of  the  Judgment  was  not 
tbe  consent  of  the  plalntlfFs  themselves.  Affida- 
vits were  Introduced  by  tbe  plalntUIs  going  to 
Show  that  the  plaintiffs'  attorney,  without  the 
consent  of  the  plaintiffs,  and  even  against  their 
Instructions,  entered  into  a  compromise  of  the 
lawsuit,  and  that  the  Judgment  was  the  result 
of  the  compromise;  that,  as  soon  as  they  heard 
of  the  Judgment,  they  made  the  motion  to  va- 
cate It;  and  that.  If  they  had  been  present 
when  the  Judgrment  was  rendered,  they  would 
have  oiqposed  It  The  defendants  also  had  affl- 
davlta.  In  which  the  compromise  was  admitted, 
but  afflrming  that  the  plaintiffs  had  knowledge 
of  the  action  of  their  attorney.  His  honor  de- 
clined to  find  whether  the  plaintiffs  did  or  did 
not  consent  to  the  compromise  and  Judgment 
and  held  the  Judgment  to  be  regular.  There 
waa  no  error  In  that  course  by  his  honor.  The 
action  of  the  plalntlffa*  attorney  was  plainly 
within  the  scope  of  his  authority.  An  attorney 
can  confess  a  Judgment,  and  thereto  bind  his 
dlent  Weeks,  Attys.  at  Law,  i  222.  In  Stump 
V.  Long,  84  N.  a  61S,  it  Is  said  by  the  court 
that  "every  agreement  of  counsel  entered  on 
record  and  coming  within  the  scope  of  hJs  ao- 
tborlty  must  be  binding  on  the  client";  and  to 
the  same  effect  Is  tbe  opinion  In  the  case  at 
Bradford  ▼.  Ooit,  77  N.  O.  72;  Henry  v.  HU« 
llard,  120  N.  a  479,  27  S.  B.  180.  If  tiie 
Judgment  had  shown  upon  Its  fbce  tbat  It  had 
been  entered  as  the  result  of  a  compromM 
made  by  the  attorney,  and  that  thejudgmenthad 
been  entered  by  his  consent  the  question  would 
be  a  very  different  one  from  the  one  presented 
by  this  record.  That  question  Is  not  before 
U8,  and  we  need  not  discuss  It  On  the  sub- 
ject, however,  the  case  of  Moye  v.  Oogdell,  69 
N.  0.,  at  page  96,  may  be  read  with  Interest 
Affirmed. 


(la  N.  C.  143) 

8H0AF  et  aL  V.  FROST. 

<Supreme  Court  of  North  Carolina.    Nov.  28, 
1898.) 

AUrOTHSHT  OF  HOMBSTBAD— RsinDT  VOB 

Dbprbciatioh. 
The  verdict  of  a  Jury,  on  ezceptiona  to  re- 
turn of  appraisers  appointed  to  lay  off  de- 
fendant's homestead,  that  it  was  worth  (2,000, 
Instead  of  $1,000^  as  appraised,  liaTing  been 
held  to  be  final,  for  purpose  of  a  reallotment  of 
homestead  the  depreciation  in  value  since  the 
verdict  cannot  be  considered,  the  defeD(!Unt^s 
remedy  Iieing  in  equltyi  after  acceptance  e(  the 
homestead. 


Digitized  by 


Google 


654 


81  SOUTHEASTERN  KEPOBTEB. 


(N.G 


Appeal  fMm  miierior  court,  Darto  coxaOj; 
Ooble,  Jadge. 

Proceedings  by  O.  J.  Shoaf  &  Co.  against  E. 
Frost  for  allotment  of  defendant's  homestead. 
From  a  Judgment  denying  defendant's  motion 
tbat,  on  a  reallotment,  there  be  taken  into  con- 
sideration depredation  In  value  since  the  ver- 
dict, on  exceptions  to  return  of  appraisers  first 
appointed  to  lay  off  the  homestead,  he  appeals. 
Affirmed. 

E.  L.  Gaither  and  Glenn  &  Manly,  for  ap- 
pellant Watson,  Buxton  &  Watson,  for  aiH 
pellees. 

FAIBCIX)TH,  a  J.  The  history  of,  and  the 
facts  in,  this  case,  will  be  fomid  in  same  case 
reported  In  116  N.  C.  675,  21  S.  E.  409,  and  121 
N.  a  266,  28  S.  B.  412.  Pursuant  to  the  opin- 
ion of  this  court,  the  value  of  the  tract  of 
land,  which  had  been  set  apart  by  the  com- 
missioners, was  found  by  the  Jury  to  be  $2,- 
000,  and  this  court  held  tbat  the  verdict  was 
conclusive  is  that  respect,  and  dbrected  that 
a  commissioner  be  appointed  to  divide  said 
land  into  two  equal  parts,  one  part  to  be 
selected  by  the  homesteader  as  his  home- 
stead. The  defendant  now  moves  on  affida- 
vit that  the  order  to  reallot  his  homestead 
shall  contain  a  provision  that  the  appraisers 
take  into  consideration  any  material  deprecia- 
tion in  the  value  since  1894,  when  the  verdict 
of  the  Jury  was  rendered.  This  proposition 
we  declined  to  adopt  in  the  second  opinion 
above  cited,  and  pointed  out  by  reference, 
the  defendant's  remedy  If  depreciation  has 
taken  place.  The  defendant  has  remained  in 
possession  of  the  whole  tract,  and  to  grant 
his  motion  now  would.  In  effect,  be  a  revalua- 
tion, and  might  differ  from  the  finding  of 
the  Jury,  which,  we  have  said,  must  stand. 
It  would  seem  that  when  the  defendant  has 
accepted  the  homestead,  valued  at  $1,000  by 
the  Jury,  then  he  may  consider  the  question 
of  depreciation,  but  not  In  this  action,  nor  out 
of  the  excess  laid  off  in  this  proceeding,  as 
the  creditors  may  In  the  event  it  bas  appre- 
ciated.   AiBrmed. 

(US  N.    C.  28S) 

THOMAS  V.  THOMASVILLB  SHOOTING 
CLUB. 

(Supreme  Gonrt  of  North  Carolina.    Nov.  28, 
1898.) 

COHTBACTC — EvtDEKCB — BUFPIOTBKOT. 

A  person  who  asrreed  to  bnlld  a  bam  for 
the  ezclnsive  accommodation  of  a  shooting 
clut),  in  consideration  of  receivine  the  entire 
patronage  of  its  members,  desisted  from  com- 
pleting It  on  tiie  commencement  of  the  erec- 
tion of  a  bam  by  the  dub  Itself.  He  testified 
that  the  dub  asked  him  to  build  on  his  own 
lan^  and  agreed  to  "famish  part  of  the  money 
for  its  erection,"  and  afterwards  refused  to  do 
so,  and  that  he  had  expended  certain  amounts 
of  money  for  labor  and  material.  HM  not  to 
tend  to  establish  a  contract,  becanse  of  uncer- 
tainty of  the  terms. 
Douglas  and  Fiirches,  JJ.,  dissenting. 

Appeal  from  superior  court,  Davidson  coun- 
ty;  Allen,  Judge. 


Action  by  P.  C.  Thomas  against  the  Ttaonuu- 
ville  Shooting  Club.  There  was  a  Judgment 
for  plaintiff,  and  defendant  appealed.  Be- 
versed. 

E.  E.  Baper,  for  appellant  Walaw  ft 
Walser,  for  appellee. 

MONTOOMEBY,  J.  The  complaint  la  as 
follows:  (1)  That  the  Thomasvllle  Shooting 
Club  is  a  body  corporate,  duly  incorporated 
under  the  laws  of  North  Carolina.  (2)  Iltat 
the  plaintiff,  by  request  or  order  of  the  de- 
fendant expended  considerable  money  and 
labor  to  erect  a  bam  tat  the  use  of  defend- 
ants, and  agreed  to  advance  the  money  to  as- 
sist plaintiff  in  erecting  said  bam.  (3)  Tbat 
defendant  failed  to  comply  with  agreement 
and  erected  another  bam  on  defendant's 
property.  Wherefore  the  plaintiff  demands 
a  Judgment  for  damages  in  the  sum  of  975, 
with  interest  from  the  Ist  day  of  October. 
1894,  and  the  costs  of  this  action.  The  plain- 
tiff testified  In  these  words:  "Thomasvllle 
Shooting  Club  is  a  corporation.  The  dob 
asked  me  to  build  a  bam  on  my  own  prem- 
ises, and  agreed  to  fnmlsh  part  of  the  money 
for  its  erection,  and  afterwards  refused  to  do 
so.  I  built  It  40  by  4j5  feet  and  put  np  a 
brick  wall,  about  four  feet  above  ground, 
and  built  a  basement  I  pat  In  only  part  of 
timber,  and  got  it  this  far  in  September.  In 
September,  1894,  Mr.  Davis  came  down,  an^ 
went  In,  and  showed  me  how  he  wanted  It  ar- 
ranged. He  afterwards  sent  for  me,  and  said. 
'I  have  dedded  to  build  a  bam  myaelf  on 
dub  lot;'  and  I  did  nothing  more  on  my 
bam.  Davis  wrote  me  a  letter  aboot  ban, 
and  in  it  said  substantially:  'How  about 
bam?  We  will  want  ample  stable  acconuno- 
dationa.  Our  business  will  be  a  considerable 
Item.  I  mean  to  rig  you  up  so  you  may  make 
something  out  of  this.'  The  lumber  I  got  to 
build  bam  cost  me  $66.  I  had  no  nse  for  It 
I  sold  part  of  it  Brl(^  cost  me  $60.  I  naed 
part  of  them  last  year  in  my  house.  Labor 
cost  $16,  and  lime  cost  $10.  The  bam  was  tn 
be  walled  in,  and  was  to  be  exclusively  for 
the  use  of  the  dub.  It  was  to  be  my  bam 
on  my  own  lot,  but  it  was  to  be  for  the  dnb's 
stock  exdusivdy.  My  compensation  for 
building  bam  was  to  come  out  of  what  I 
got  from  the  dub  for  taking  care  of  their 
stock." 

The  defendant  moved  to  dismiss  the  action 
as  upon  Judgment  of  nonsuit  under  ehapt» 
100  of  the  Acts  of  1897.  The  motion  was  re- 
fused, but  it  ought  to  have  been  allowed. 
The  plaintiff  abandoned  here  any  claim  to 
recover  for  damages  baaed  upon  the  proflta 
which  he  might  have  made  If  the  bam  had 
been  completed  and  the  stock  of  the  defend- 
ant stabled  there.  Such  claim  was  admitted 
to  be  purely  speculative.  But  the  plaintiff 
insists  that  he  had  a  contract  with  the  de- 
fendant to  build  the  bam  on  his  own  land, 
for  the  accommodation  of  the  stock  of  the  de- 
fendant for  profit  and  that  the  defendant 
failed  to  comply  with  ita  part  of  the  contract 
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^The  plaintiff's  testimony  la  the  only  evidence 
«f  tbe  contract  That  evidence  does  not  tend 
to  prove  a  contract;  It  was  no  evidence  of  a 
contract  'The  club,"  the  plaintiff  testified, 
"asked  me  to  balld  a  house  on  my  own 
land,  and  agreed  to  furnish  part  of  the  mon- 
ey for  Its  erection,  and  afterwards  refused 
to  do  so."  Who  could  tell  how  much  money 
tbe  defendant  agreed  to  furnish?  The  plain- 
tiff did  not  say.  And  who  can  estimate  the 
damages  which  arose  from  the  failure  of  the 
defendant  to  famish  an  unknown  and  uncer- 
tain amount  of  money  for  the  purposes  men- 
tioned in  tbe  complaint?  The  communica- 
tions between  tbe  parties  are  too  uncertain 
to  constitute  a  contract  "In  order  to  con- 
stitute a  valid  verbal  or  written  agreement, 
tbe  parties  must  express  themselves  In  such 
terms  that  It  can  be  ascertained  to  a  rea- 
sonable degree  of  certainty  what  they  mean. 
And,  If  an  agreement  be  so  vague  and  Indefi- 
nite that  It  Is  not  possible  to  collect  from  It 
tlie  full  ^tentlon  of  tbe  parties.  It  Is  void; 
for  neither  the  court  nor  the  jury  can  make 
an  agreement  for  the  parties."  Chit  Cont 
p.  68.  Besides,  the  plaintiff  does  not  allege, 
nor  did  he  offer  to  show,  that  the  failure 
of  the  defendant  to  furnish  money  to  build 
the  bam  prevented  him  from  completing  It. 
On  the  contrary,  he  Insists  that  he  left  off 
building  the  bam  after  he  had  commenced 
tbe  work,  because  defendant  built  one  on 
Its  own  property.  There  was  error,  and  tha 
Judgment  Is  reversed.    Reversed. 

DOUGIAS,  J.  (dissenting).  I  cannot  concur 
In  the  opinion  of  the  court  that  the  "plalntifTs 
evidence  does  not  tend  to  prove  a  contract" 
It  is  not  for  ns  to  say  whether  the  evidence 
proves  or  does  not  prove  a  contract,  as  that 
Is  the  exclusive  province  of  the  Jury.  AQ 
that  we  can  say  Is  that  there  is  no  evidence, 
or  nothing  beyond  a  mere  scintilla,  tending  to 
prove  a  contract  Wlttkowsky  v.  Wasson, 
71  N.  O.  461;  Spmlll  v.  Insurance  Co.,  120 
N.  0. 141,  27  S.  B.  89,  and  cases  therein  cited. 
In  going  even  that  far,  we  must  assume  the 
evidence  offered  in  behalf  of  tbe  plaintiff  to 
be  true,  and  must  construe  it  in  the  light 
most  favorable  to  him,  because,  as  this  court 
has  said  in  Springs  v.  Schenck,  90  N.  a  651, 
656,  6  S.  E.  405,  "the  Jury  might  have  taken 
that  view  of  it,  if  it  had  l>een  submitted  to 
tbem."  A  vera  v.  Sexton.  86  N.  a  247;  Hath- 
away  v.  Hlnton,  46  N.  C.  248;  State  v.  Allen, 
48  N.  C,  267,  265;  Abemathy  v.  Stowe,  02  N. 
G.  213;  Glbbs  v.  l;yon,  06  N.  0.  146;  Hodges 
T.  BaUroad  C!o.,  120  N.  0.  565,  27  S.  E.  128; 
Collins  V.  Swanson,  121  N.  C.  67,  28  S.  B.  66; 
Cable  ▼.  Railroad,  122  N.  a  892,  20  S.  E.  876. 
Taking,  then,  the  evidence  In  tbe  light  most 
favorable  to  the  plaintiff.  It  seems  to  me  that 
there  Is  unquestionably  more  than  a  scintilla 
of  evidence  tending  to  prove  a  contract,  the 
terms  of  which  were  substantially  as  fol- 
lows: The  defendant  Induced  the  plaintiff  to 
build  a  bam  upon  his  premises,  and  agreed, 
d)  consideration  of  a  right  to  its  exclusive 


use,  to  furnish  part  of  the  money  necessary 
for  its  erection.  As  a  further  consideration, 
the  defendant  agreed  to  pay  the  plaintiff  for 
taking  care  of  the  stock  kept  in  said  bam.  In 
pursuance  of  this  agreement,  the  plaintiff  be- 
gan to  buHd  the  bam,  and  continued  until  the 
defendant  notified  him  of  its  refusal  to  abide 
by  the  contract  In  its  partial  erection,  and 
before  such  notification,  tbe  plaintiff  had  ex- 
pended $66  for  lumber,  $60  for  brick,  $16  for 
labor,  and  $10  for  lime,  aggregating  the  sum 
of  $160,  no  part  of  which  was  paid  by  the  de- 
fendant For  the  labor  and  the  lime  (nec- 
essarily a  total  loss),  and  the  depreciation  In 
the  value  of  the  lumber  and  brick  by  their 
partial  use,  the  plaintiff  demands  the  simi  of 
$76.  This  did  not  Include  any  speculative  or 
prospective  profits.  It  did  not  even  amount 
to  the  bare  outlay,  but  Indoded  only  the  ac- 
tual loss  In  cash,  after  allowing  a  reasonable 
sum  for  the  value  of  the  material  that  could 
be  re-used. 

We  should  remember  that  speculative  dam- 
ages are  denied,  not  because  there  is  no  in- 
Jury  (injuria)  of  which  the  plaintiff  can  com- 
plain, but  becatuse  the  loss  or  damage  (dam- 
num) resulting  from  such  Injury  Is  Incapable 
of  definite  estimation.  In  the  present  case 
there  Is  no  difficulty  In  estimating  the  dam- 
age asked  by  the  plaintiff  for  the  breach  of 
the  contract  by  which  the  defendant  Induced 
him  to  alter  his  condition.  Subtract  the  value 
of  the  remaining  material  from  the  amount 
already  expended,  and  you  have  tbe  actual 
damages  by  a  mere  arithmetical  calculation. 
If  a  party  were  to  Induce  a  lawyer  or  a  doc- 
tor to  visit  a  distant  city  under  the  promise 
of  professional  employment,  and  were  then 
to  refuse  his  services,  I  think  the  injured 
party  would  be  entitled  to  recover  his  actual 
damages.  The  lawyer  could  not  demand  the 
speculative  profits  of  a  contingent  fee;  but 
why  cotild  he  not  recover  bis  actual  exi>enses 
Incurred  at  the  request  of  the  defendant?  It 
la  true  that  the  plaintiff  does  not  allege  that 
he  was  unable  to  complete  the  bam;  but 
neither  Is  there  any  evidence  that  he  was 
able  to  complete  It,  or  had  any  use  for  It  if 
completed.  Even  if  able  to  do  so,  no  one 
would  care  to  put  money  Into  a  building 
which  would  be  neither  useful  nor  profitable, 
and  which  would  necessarily  deteriorate.  I 
think  the  Judgment  should  be  affirmed. 

FT7BCHB8,  3.  I  concur  In  the  dissenting 
opinion. 

(US  K.  a  U8) 

BELVIN  et  aL  V.  RALEIGH  PAPER  00. 
et  al 

(Supreme  Court  of  North  Carolina.     Nov.  2^ 
18e&) 

LaSSBBS— RiOHTS  AGAINST  UoBTOAaOBS — ThXXOMMM 

— PRiORrriBs— RErsBBNOs — Libit. 
L  A  lessee  of  mortgaged  premises,  who  puts 
thereon  improvements,  Inclnalng  a  building  and 
machinery,  can  hold  them  free  of  the  mortgage, 
though  the  mortgagee  did  not  Join  in  tlw  . 


Digitized  by 


Google 


«M 


81  SOnTHBASTERN  REPORTBB. 


(N.a 


or  consent  to  the  ImproTements,  not  only  nnder 
the  law  of  fiztarea,  but  under  the  proTision  of 
the  lease  that  he  should  put  them  on,  and  they 
shoold  remain  his,  with  the  right  to  remove 
them,  nnless  the  lessor  paid  for  them. 

2.  Improvements  put  on  mortgaged  property 
by  the  lessee  of  the  mortgagor  do  not  become 
subject  to  the  mortgage  by  the  lessee's  convey- 
ing them  to  the  mortgagor;  the  latter  at  the 
same  time,  and  as  part  of  the  same  transac- 
tion, having  conveyed  them  to  a  trustee  as  se- 
curity for  the  purchase  money  to  be  paid  the 
lessee. 

5.  Where  a  lessee  erects  bnildlngs  on  the  leas- 
ed land,  and  puts  machinery  therein,  giving 
to  each  one  of  whom  he  purchases  machinery  a 
mortgage  for  the  purchase  price  on  the  particu- 
lar articles  purchased  of  him;  and  then  conveys 
the  improvements  and  machinery  to  the  mort- 
gagor, who  at  the  same  time,  and  as  part  of 
the  same  transaction,  conveys  to  a  trustee,  to 
secure  the  purchase  money  to  be  paid  the  lessee, 
the  trustee  takes  the  property  subject  only  to 
the  claims  of  the  sellers  of  the  machinery  un- 
der their  mortgage,  each  to  the  property  sold 
by  him. 

4.  A  claim  for  material  furnished,  which  was 
necessary,  and  was  used  in  the  manufacture  of 
paper  in  the  mills  of  a  corporation,  has  priori- 
ty, under  Oode,  §  1255,  as  a  debt  of  the  corpo- 
ration, over  a  mortgage  given  by  the  cwpora- 
tion  on  its  property;  the  corporation  having,  by 
vote  of  the  directors,  authorized  H.,  its  secre- 
tary and  treasurer,  to  carry  on  the  business 
in  its  name;  the  seller  of  the  material  not 
knowing  at  the  time  that  H.  was  carrying  on 
the  business  for  himself;  and  judgment,  unap- 
pealed  from,  having  been  obtained  on  the  debt 
against  the  corporation,  in  a  suit  against  it, 
wherein  EL,  as  secretary  and  treasurer,  accept- 

6.  Acts  1897,  c.  287,  being,  ao  far  as  it  re- 
lates to  trial  by  jury  in  cases  of  reference,  the 
same  as  Code,  {  421,  the  right  to  have  issues 
arising  on  exceptions  to  the  findings  and  con- 
clusions of  the  referee  tried  by  a  jury  is  waiv- 
ed by  failure  to  object  to  the  order  of  reference. 

6.  There  can  be  no  lien  on  landlord's  proper- 
ty for  material  sold  his  lessee  by  one  knowing 
at  the  time  that  he  was  such. 

Montgomery,  J.,  dissenting. 

Appeal  from  saperlor  court,  Wake  county; 
Adams,  Judge. 

Action  by  C.  H.  Belrln,  csshier  of  the  Na- 
tional Bank  of  Raleigh,  for  himself  and  all 
otiier  creditoTS  of  the  Raleigh  Paper  Company 
who  shall  come  In  and  make  themselves  parties 
to  this  action,  against  the  Raleigh  Paper  Com- 
pany and  others.  From  the  judgment,  plain- 
tiff Belvin  and  defendant  the  North  Carolina 
Car  Company  appeal.    Modified. 

Shepherd  &  Busbee  and  J.  B.  Batchelor,  for 
appellants.  B.  B.  Wlnbome,  Douglass  &  Slmms, 
Ed.  C.  Smith,  Battie  &  Mordecal,  and  Jonea  & 
TlUett,  for  appelleea. 


FURCHES,  3.  The  plalntUT  Belvtn  Is  Oie 
cashier  of  the  National  Bank  of  Raleigh,  and 
the  defendant  the  Raleigh  Paper  Company  ia 
a  corporation.  The  defendant  corporation  on 
the  14tta  of  January,  1890,  executed  a  mort- 
gage to  the  plaintiff  Belvin  on  its  plant  at  the 
Great  Falls  of  the  Neuse  to  secure  some  flS,- 
000;  and  on  the  5th  of  June,  1893,  the  defend- 
ant paper  company  executed  a  second  mort- 
gage to  BdTlo,  including  the  same  property, 


and  some  other  property  not  Incladed  In  tbe 
first  mortgage,  but  subject  to  the  first  mortgage, 
to  secure  an  additional  Indebtedness  of  $9,000. 
The  greater  portion  of  this  indebtedness  still 
remains  due  and  unpaid.  In  April,  1893,  the 
paper  company  leased  this  property  to  the 
defendant  J.  N.  Holding;  and  on  tbe  9th  of 
October,  1893,  this  lease  was  surrendered,  and 
the  paper  company  then  leased  said  property 
to  the  defendant  Holding  and  N.  T.  Cobb  for 
the  term  of  six  years;  and  in  the  month  of 
March,  1894,  Cobb  sold  and  assigned  all  his 
interest  in  said  lease  and  property  to  tbe  de- 
fendant Holding.  By  the  terms  of  this  lease. 
said  Holding  and  Cobb  were  to  put  certain  Im- 
provements on  said  property.  Including  an  ad- 
ditional building,  a  100  horse  power  '^gi"*! 
and  other  machinery,  to  be  used  in  manuflsctnr- 
ing  paper;  this  being  the  business  In  'whicb 
said  company  was  engaged.  But  by  the  terms 
of  the  lease  said  ImproTements  and  machinery 
80  put  on  the  corporation  property  by  tbe  les- 
sees were  to  be  and  remain  their  property,  and 
they  were  to  have  the  right  to  remove  tbe 
same,  unless  the  paper  company  paid  far  said 
property  and  improvements.  Before  the  esceca- 
tion  of  the  second  mortgage  to  the  plaintiff  Bel- 
Tin  the  lessee  Holding  had  bought  a  100  borae 
power  engine  of  Ellington,  Royster  &  Ool;  and 
this,  it  seems,  was  Included  In  this  second  mort- 
gage, subject  to  the  payment  of  the  balance 
due  thereon,  which  was  stated  to  be  $1,500.  It 
Is  stated  that  this  Indebtedness  to  EUlnston, 
Royster  &  Oo.  was  secured  by  mortKage, 
though  this  mortgage  Is  not  set  ont  in  the  rec- 
ord as  the  other  mortgages  are;  bat  no  excep- 
tion in  the  case  seems  to  dispute  this  lien,  ex- 
c^t  as  to  the  amount,  which  plaintiff  says 
should  only  be  $1,600.  Tbe  defendant  Ebid- 
Ing  on  the  16th  of  October,  1894,  bought  of  M. 
P.  Pegram  other  machinery  amounting  to  ^- 
000,  and  gave  Pegram  a  mortgage  on  said  ma- 
chinery to  secure  the  notes  glTen  for  said  prop- 
erty, which  was  registered  In  Wake  county  on 
the  24th  December,  1894.  After  the  legfstn- 
tion  of  this  mortgage  this  machinery  was  pot 
upon  the  property  so  leased  to  tbe  d^endant 
Holding  by  the  Baleigh  Paper  Company.  Be- 
sides the  engine  bonght  of  Ellington,  Boyster 
&  Co.,  and  the  machinery  bought  of  Pegram, 
the  defendant  Holding  erected  on  said  prop- 
erty a  large  brtck  building,  adjoining,  but  not 
(as  the  L-ef  eree  finds)  attached  to,  the  original 
buildings  on  said  property  when  It  was  leajsed 
to  Holding.  On  the  2d  January,  1896,  the  de- 
fendant Holding  sold  to  the  ptyier  company  all 
the  machinery  and  improvements  he  bad  pot 
upon  said  property  during  the  term  of  aald 
lease,  for  $18,500,  to  which  sum  there  seems 
to  be  added  $1,500,  tbe  amonnt  stUl  due  on  the 
engine,  for  which  the  paper  company  execnted 
to  said  Holding  10  promissory  notes,  for  $2.- 
000  each,  amounting  to  $20,000;  and  at  the 
same  time,  and  as  a  part  of  the  same  trans- 
action (as  found  by  the  referee),  the  paper 
company  executed  to  the  defendant  W.  W. 
Vass  a  deed  of  tnut  on  all  this  property  (fan- 
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tiTOvementu  anci  machinery)  so  conveyed  to  the 
I)aper  comiiany,  to  secure  the  payment  of  the 
10  notea  given  by  said  paper  company  for 
said  Improvementa  and  macMnery.  These 
notes  have  not  been  paid,  nor  has  a  large  part  of 
the  Pegram  debt  been  paid.  Besides  these 
debts,  there  Is  a  large  amount  of  debts  made 
by  said  Holding  while  operating  this  plant  aa 
lessee,  a  part  of  which  is  also  claimed  to  be 
a  llm  on  the  original  plant,  or  upon  the  prop- 
erty sold  by  Holding  to  the  paper  company. 
But  we  will  first  consider  the  rights  of  Belvln 
under  these  two  mortgages,  the  rights  of  Pe- 
gram nnder  his  mortgage,  and  the  rights  of 
Vass  nnder  bis  mortgage  or  deed  of  trust 

It  would  seem  that  Belvln  is  entitled  to 
everything  conveyed,  in  either  of  his  mort- 
gages, that  belonged  to  the  paper  company 
at  the  time  said  mortgages  were  made,  and 
to  any  improvements  placed  upon  said  prop- 
erty since  that  time,  by  the  paper  company 
or  by  any  one  else,  that  the  paper  company 
would  be  entitled  to  If  the  property  had  not 
been  mortgaged,  but  that  he  is  not  entitled  to 
improvements  put  upon  said  property  that 
the  paper  company  would  not  have  been  en- 
titled to  If  the  property  bad  not  been  mort- 
gaged. The'  general  rule  Is  that  whatever 
improvements  a  mortgagor  puts  upon  th« 
mortgaged  property  inure,  to  the  benefit  of 
the  mortgagee,  or,  more  correctly  speaking,  is 
additional  security  for  the  debt  But  this  la 
upon  the  idea  that  the  mortgagor  Is  at  least 
the  equitable  owner  of  the  fee  in  the  land; 
that  be  is  entitled  to  the  absolute  legal  as 
well  as  equitable  title,  upon  payment  of  the 
debt  and  that  such  improvements  are  his, 
and  are  made  for  his  benefit;  and  that  they 
increase  the  value  of  his  property.  Under 
the  law,  when  a  mortgagor  puts  such  im- 
provements upon  the  land  they  become  a  part 
of  the  land;  and  he  cannot  remove  them,  and 
thereby  Impair  the  security  for  the  mortgage 
debt,  any  more  than  he  could  dispose  of  a 
part  of  the  land  Itself.  Wharton  v.  Moore,  84 
N.  C.  479;  Moore  ▼.  Vallenthie,  77  N.  C.  188; 
Jones  V.  Hill,  64  N.  C.  198;  Foote  t.  Oooch, 
96  N.  C.  265,  1  S.  E.  525;  Home  v.  Smith, 
105  N.  C.  322,  11  S.  B.  373.  This  is  where 
the  Improvements— the  fixtures— would  be- 
long to  the  mortgagor.  The  mortgagee  is 
only  entitled  to  this  additional  security  when 
the  fixtures  become  a  part  of  the  soil,  or  a 
part  of  the  land  belonging  to  the  mortgagor; 
and  If  It  is  not  a  part  of  the  land  of  the  mort- 
gagor, and  does  not  and  never  did,  belong  to 
the  mortgagor,  it  cannot  belong  to,  or  inure 
to  the  benefit  of,  the  mortgagee.  The  law 
with  regard  to  fixtures  is  very  different  un- 
der different  relations  and  circumstances. 
Thus,  we  have  seen  that  where  a  fee-simple 
owner  puts  Improvements,  called  "fixtures," 
on  his  land,  the  law  at  once  fixes  them  with 
the  character  of  land.  But  where  a  tenant 
for  life,  or  a  lessee,  or  a  tenant  for  a  term  of 
years  puts  such  improvements  upon  the  leas- 
ed property,  for  the  purposes  of  manufac- 
turing or  for  trade,  while  there  under  the 
81  S.B.-42 


lease  the  law  does  not  Impress  upon  tndi  im- 
provements (fixtures)  the  character  ot  land; 
and  the  tenant  putting  them  there  is  the  own- 
er of  them,  and  may  remove  them  from  the 
land.  They  are  considered  and  treated  as 
personal  property.  Railroad  O.  v.  Deal,  fiO 
N.  O.  112;  Overman  v.  Sasser,  107  N.  C.  432, 
12  S.  E.  64;  Woodwbrklng  Co.  v.  Sonthwlclc, 
119  N.  C.  611,  26  S.  E.  253.  Therefore,  as  a 
matter  of  law,  these  Improvements  were  nev- 
er a  part  of  the  land,  never  belonged  to  the 
mortgagor,  and  cannot  inure  to  the  benefit 
of  Belvln  under  his  mortgage.  But  in  this 
case  it  is  not  necessary  to  rely  upon  this  prin- 
ciple of  law,  80  firmly  established  In  our 
courts,  as  it  is  expressly  stipulated,  aa  a 
part  of  the  contract  of  lease,  that  this  prop- 
erty la  to  belong  to  the  lessee,  and  that  he 
Is  to  have  the  right  to  remove  the  same. 

There  were  many  cases  cited  to  sustain  the 
contention  of  Belvln,  and  to  show  that  he  is 
entitled  to'  the.  improvements  (the  fixtures) 
put  on  the  property  by  Holding.  But  upon 
examination  it  is  found  that  they  do  not  con- 
flict with  the  doctrine  stated  in  this  opinion. 
The  cases  most  relied  on  for  this  contention 
were  Wharton  v.  Moore  and  Moore  v.  Yallen- 
tlne,  supra.  These  cases  are  not  In  conflict 
with  this  opinion,  but  In  fact  sustain  the 
views  we  have  here  expressed.  In  Wharton 
V.  Moore  the  improvements  were  made  by 
a  fee-slpiple  purchaser,  and,  when  made,  the 
law  attached  them  to,  and  made  them  a  part 
of,  the  land.  In  Moore  v.  Vallentine  the  same 
principle  obtains.  The  Improvements  (the  flx- 
tures)  were  placed  on  the  land  by  a  fee-sim- 
ple purchaser,  who  sustained  the  relation  of 
a  mortgagor;  and  the  law  attached  them 
to  the  land,  and  made  them  in  law  "a  part 
of  the  land."  Indeed,  It  is  said  in  Moore  v. 
Vallentine,  supra:  "If  he  had  taken  a  lease, 
say  for  flve  years,  his  right  to  remove  the 
engine  and  appurtenances  would  have  been 
beyond  any  question."  In  both  of  these  cases 
the  nature  of  the  estate  proves  that  the  erec- 
tion of  the  fixtures  was  for  a  temporary  pur- 
pose, and  not  for  the  purpose  of  making  them 
a  part  of  the  freehold.  In  such  cases  tbe  fix- 
tures may  be  removed,  and  they  do  not  In 
contemplation  of  law,  become  "a  part  of  the 
land";  and  as  the  fixtures  erected  by  the 
lessee  Holding  "did  not  become  a  part  ot 
the  land,"  In  contemplation  of  law,  and  as 
they  were  expressly  made  Holding's  personal 
property  by  the  terms  of  the  contract— the 
lease,— we  see  no  ground  upon  which  Bel- 
vln Is  entitled  to  them  under  his  mortgages. 
This  must  be  so,  unless  he  Is  entitled  to 
them  by  reason  of  the  conveyance  made  by 
Holding  to  the  paper  company  on  the  2d  of 
January,  1896.  We  have  seen  that  these  fix- 
tures belonged  to  Holding,  and,  being  his,  he 
had  the  right  to  convey  them;  and  having 
conveyed  them  to  the  paper  company,  the 
mortgagor,  they  would  have  bt^come  a  part  of 
the  realty,  and  Inured  to  the  benefit  of  the 
mortgagee,  Belvln,  If  It  had  not  been  that 
at  the  same  time,  and  as  a  part  of  the  same 
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transaction,  tbe  paper  company  conveyed 
them  to  Vass,  trustee,  to  secure  the  purchase 
money  the  paper  company  agreed  to  pay 
Holding  for  the  property.  Morlng  v.  Dicker- 
son,  85  N.  C.  466;  Howell  v.  Howell,  29  N. 
C.  491;  Bunting  v.  Jones,  78  N.  C.  242.  The 
conveyance  of  Holding  to  the  paper  company, 
and  the  assignment  of  the  paper  company  to 
VasB,  trustee,  being  parts  of  tbe  same  trans- 
action, the  title  never  "rested"  In  the  paper 
company,  and  the  Improvements  did  not  be- 
come a  part  of  the  land  mortgaged  to  Bel- 
vln,  and  he  can  derive  no  benefit  from  this 
transaction. 

It  now  becomes  necessary  to  ascertain  the 
rights  of  Vass  under  his  assignment.  It  has 
been  seen  that  Holding  was  tbe  owner  of  this 
property,  and  had  the  right  to  convey  the 
same,  subject  to  other  claims  tiiat  will  be  dis- 
cussed further  on;  and  as  It  Is  not  disputed 
but  what  Holding,  through  the  paper  com- 
pany, conveyed  whatever  Interest  he  had  In 
said  fixtures  to  Vass,  trustee.  It  follows  that 
Yass  holds  the  same  subject  to  the  terms  of 
said  trust  But,  to  determine  what  his  rights 
are.  It  is  necessary  to  consider  the  rights  of 
the  other  claimants. 

It  seems  not  to  be  disputed  that  Ellington, 
Royster  &  Co.  are  entitled  to  be  paid  the  bal- 
ance of  their  claim  ont  of  the  sale  of  the  100 
horse  power  engine,  etc.,  sold  to  Holding  by 
them.  But  this  property  only  can  be  applied 
to  tbe  payment  of  their  claim. 

The  next  claim  to  be  considered  Is  that  of 
M.  P.  Pegram  for  what  Is  known  as  the 
"Oats  Machinery."  This  property  was  In 
Lincoln  county  when  Holding  bought  it  The 
sale  was  made  on  time,  at  the  price  of  $0,- 
300,  for  which  Holding  executed  his  proml»- 
sory  notes,  and  secured  their  payment  by  a 
mortgage  on  the  property  so  bought  by  him. 
This  mortgage  was  registered  In  Wake  coun- 
ty on  the  24th  of  December,  1894,  and  be- 
fore the  property  was  moved  thereto  and  pat 
up  as  a  part  of  tbe  machinery  of  the  paper 
company.  Therefore,  when  Holding  convey- 
ed to  the  trustee,  Vass,  through  the  paper 
company,  on  the  2d  day  of  January,  1896,  he 
only  had  the  reversion  after  paying  the  res- 
idue of  the  mortgage  debt  to  Pegram.  There- 
fore the  Pegram  mortgage  debt  must  first  be 
paid  out  of  the  property  so  mortgaged  to  Pe- 
gram. 

This  gives  to  Vass,  trustee,  all  the  fixtures 
put  upon  the  lands  of  the  Raleigh  Paper 
Company  by  Holding,  under  the  lease,  to  be 
paid  out  pro  rata  upon  the  debts  therein  se- 
cured, but  subject— First,  to  the  payment  of 
the  debt  of  Ellington,  Royster  &-  Oo.  out  of 
the  sale  of  the  100  horse  power  engine,  etc., 
conveyed  to  Holding  by  them;  and,  secondly, 
to  the  payment  of  the  balance  of  the  debt 
due  M.  P.  Pegram  out  of  tbe  sales  of  the 
property  sold  by  the  Bank  of  Charlotte  to 
Holding,  and  by  him  mortgaged  to  said  Pe- 
gram. The  residue  he  will  pay  out  upon  the 
debts  secured  in  the  trust  deed  to  him,  as  Is 
above  stated. 


The  next  claim  to  be  considered  hi  that  ot 
Daniel  M.  Hicks.  This  claim  can  only  be 
sustained  against  the  mortgages  »f  Belvln, 
If  it  can  be  sustained  at  all,  under  section 
1255  of  the  Code.  Pocahontas  Coal  Oo.  t. 
Henderson  Electric  light  &  Power  Co.,  118  N. 
O.  232,  24  S.  B.  22;  Baihroad  Co.  t.  Bamett 
(at  this  term)  31  S.  E.  602.  This  statnte  baa 
been  amended  by  the  act  of  1897,  bat  tlie 
amendment  does  not  affect  this  case,  as  it  was 
commenced  before  the  passage  of  the  statute. 
It  appears  from  the  findings  of  the  referee 
that  the  material  furnished  by  Hicks  was 
necessary  and  was  used  In  the  maDufactore 
of  paper  at  the  mills  of  the  Raleigh  Paper 
Company;  that  this  company  is  the  corpora- 
tion that  executed  the  two  mortgages  to  Bel- 
vln. Thus  far  the  claim  seems  to  fall  within 
the  provisions  of  the  statute  as  construed  by 
this  court.  But  it  is  contended  that  the  debt 
was  not  made  by  the  corporation;  that  It  Is 
not  the  debt  of  tbe  corporation,  and  that  the 
corporation  is  not  liable  for  It;  that  Holding 
had  no  authority  to  make  this  debt  for  tbe 
corporation;  that  It  was  his  debt,  made  for 
his  benefit,  and  not  for  the  corporation.  And 
the  referee  found  that  Holding  was  not  an- 
thorlzed  to  make  this  debt  for  the  corpora- 
tion, and  that  the  corporation  received  no 
benefit  from  It.  But  It  appears  that  Holding 
had  been  elected,  and  was,  secretary  and 
treasurer  of  the  Raleigh  Paper  Company, 
and  that  the  company,  by  a  vote  of  tha 
directors  on  the  9th  day  of  October,  1883,  bad 
authorized  Holding  to  carry  on  tbe  bnslneas 
In  the  name  of  tbe  company.  It  appears 
that,  at  the  time  the  drafts  were  given  apon 
which  tbe  Judgments  were  recovered,  the  at- 
torney of  Hicks  knew  that  Holding  was  car- 
rying on  the  business  of  the  concern  for  him- 
self, and  not  for  the  corporation.  But  It  does 
not  appear  that  Hicks  knew  this  when  he  sold 
bim  the  goods.  Tbe  statute  provides  tar  debts 
made  by  a  corporation  or  its  agents.  And  it 
would  seem  that  the  authority  Holding  had 
from  the  corporation,  as  its  secretary  and 
treasurer,  to  conduct  the  business  In  the  name 
of  the  company,  was  prima  fade  safildent 
evidence  of  agency  to  authorize  the  plaintiff 
to  sell  to  him  as  agent  But  the  case  does 
not  stop  here.  Hicks  brought  suit  against  the 
company.  Holding,  as  secretary  and  treas- 
urer of  tbe  corporation,  accepted  service,  and 
Judgment  was  rendered,  from  which  there 
was  no  appeal.  Holding  was  secretary  and 
treasurer  of  the  corporation,  and,  as  sucb, 
service  of  process  might  have  been  made  on 
him.  And,  as  service  might  have  been  made 
on  blm,  be  had  the  right  to  accept  service  for 
the  corporation.  These  facts  appearing,  we 
are  unable  to  see  why  section  1256  of  the 
Code  does  not  apply,  and  thereby  remove  the 
mortgage  lien  out  of  the  way  of  the  Hicks 
Judgment  where  there  was  no  appeal.  This 
Judgment  does  not  create  a  lien,  but  It  pats 
the  mortgages  out  of  the  way  of  its  enforce- 
ment as  tbe  mortgages  conveyed  notlUng  as 
against  it     Railroad  Co.  v.  Burnett   supra. 
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And  as  the  coart  has  taken  charge  of  the 
property  of  the  cwporatlon,  and  thereby  pre- 
vented the  plaintiff  Hicks  from  enforcing  his 
Judgments,  these  Judgments  must  be  satisfied 
before  there  Is  any  application  of  the  assets 
to  the  Belvln  mortgages.  The  other  Judg- 
xnentB  appealed  from  were  not  allowed,  and 
the  Judgment  of  the  court  below  on  these 
Judgments  la  not  appealed  from.  These  Judg- 
ments, from  which  there  was  an  appeal,  do 
not  fall  under  the  ruling  of  the  court  upon 
the  final  Judgments.  This  may  seem  to  be 
bard  measure  as  to  the  corporation  and  as  to 
Belrtn.  But  they  have  no  right  to  complain 
of  Hicks.  It  may  be  the  result  of  misplaced 
confidence,  but.  If  so,  the  corporation  author- 
ized It  by-  making  Holding  Its  secretary  and 
treasurer,  and  by  authorizing  him  to  carry  on 
the  business  In  the  name  of  the  corporation. 
And  Belvln  allowed  It,  by  sitting  by  and  per- 
mitting the  corporation  to  do  this.  Instead  of 
foreclosing  bis  mortgages,  as  he  might  have 
done.  By  doing  this  he  took  the  chances,  and 
they  have  turned  out  to  his  disadvantage. 

We  are  not  disposed  to  Interfere  with  the 
rulings  of  the  court  as  to  the  costs,  except 
as  expressly  stated  In  these  opinions.  The 
Judgment  of  the  court  upon  the  appeal  of  the 
plaintiff  Belvln  will  be  modified  In  accordance 
with  this  opinion.  And  as  it  appears  that 
Holding  was  to  pay  the  balance  due  <hi  the 
100  horse  power  engine,  estimated  at  the 
time  by  Holding  to  be  $1,500,  this  amonnt, 
or  whatever  turns  out  to  be  still  due  on  said 
engine,  sho'nld  be  deducted  from  whatever 
may  be  found  to  be  due  Holding  from  the 
trust  fund  under  the  Vass  mortgage;  that 
Is,  this  amount  should  be  charged  against 
him.  In  distributing  the  assets  of  the  trust, 
if  anything  shall  be  found  to  be  due  him. 
The  case  wUl  be  recommitted  to  the  referee, 
Zolllcoffer,  to  reform  his  report  In  accordance 
with  this  opinion  and  the  opinion  filed  In  this 
case  In  the  appeal  of  the  North  Carolina  Car 
Company,  Infra.  The  plaintiff  Belvln  will 
pay  the  costs  of  tills  appeal  out  of  the  pro- 
ceeds of  sale  under  his  mortgages  and  the 
Vass  mortgage,— each  fund  paying  its  pro 
rata  proportion.    Modified  and  affirmed. 

Appeal  of  Defendant  the  North  Carolina  Car 
Company. 

In  this  appeal  the  defendant  the  North  Caro- 
lina Car  Company  insists  that  It  was  entitled  to 
have  the  Issues  arising  upon  Its  exceptions 
tried  by  a  Jury,  under  chapter  237  of  the  Acts 
of  1897.  Upon  examination  of  this  statute, 
80  far  as  It  relates  to  the  trial  by  jury  In  cases 
of  reference.  It  Is  almost  Identical  with  sec- 
tion 421  of  the  Code,  and  must  receive  the  same 
construction  that  has  been  given  to  tliat  sec- 
tion. The  order  of  reference  Is  as  follows: 
"This  action  coming  on  to  be  heard  at  this 
April  term,  1897,  of  the  superior  court  of  Wake 
county,  it  Is  ordered  that  this  action  be  re- 
ferred to  A.  O.  Zolllcoffer,  Esq.,  to  hear  and 
determine  aU  questions  and  Issues  of  fact  and 
law,  and  all  pleas  In  bar,  arising  In  said  action. 


and  to  state  all  necessary  and  proper  accounts 
between  the  parties.  This  order  Is  made  by 
the  court,  and  not  by  consent"  It  seems  to 
us  that  this  was  a  proper  case  for  an  order  of 
reference.  This  the  car  company  does  not  dis- 
pute, but,  under  the  terms  of  the  order  and  the 
statute  of  1897,  It  hislsts  that  It  was  entiUed 
to  have  the  Issues  arising  upon  its  exceptions 
submitted  to  a  jury  for  trial,  without  object- 
ing to  the  order  of  reference.  But,  if  the  stat- 
uteT  of  1897  is  substantially  the  same  as  sec- 
tion 421  of  the  Code,  this  contention  has  been 
decided  against  the  defendant  car  company. 
DrlUer  Co.  v.  Worth,  117  N.  C.  515,  23  S.  E. 
427,  where  It  Is  held  that  a  "f&ilure  to  object 
to  an  order  of  reference  at  the  time  It  is  made 
la  a  waiver  of  the  right  to  a  trial  by  jury." 
This  case  has  been  cited  with  approval  in  Col- 
lins V.  Young,  118  N.  C.  266,  23  S.  B.  1005; 
State  V.  Mitchell,  119  N.  G  784,  25  8.  E.  783, 
1020.  Holding  as  we  do  that  the  statute  of 
1897,  In  this  respect,  is  the  same  as  section  421 
of  the  Code,  we  find  no  error  In  the  court  for 
overruling  this  motion.  This  motion  being 
properly  refused,  it  was  the  duty  of  the  judge 
to  pass  upon  and  find  the  facts,  which  he  did. 
Id.  §  422.  And  these  findings  of  fact  are  as 
binding  on  na  as  if  they  had  been  found  by  a 
Jury.  We  cannot  review  then.  Dunavant  v. 
RaUroad  Co.,  122  N.  C.  999,  29  8.  E.  887;  Col- 
lins v.  Young,  supra;  Wilson  Cotton  Mills  v. 
C.  C.  Randieman  Cotton  MUIs,  115  N.  C.  475, 
20  8.  E.  770. 

This  brings  as  to  the  question  of  lien,  and, 
if  a  lien,  to  what  extent,  and  uix)n  what  prop- 
erty? These  questions  the  learned  counsel  did 
not  press  in  his  argument  before  us.  And,  up- 
on examining  the  findings  of  fact  by  the  ref- 
eree (and  the  findings  of  fact  by  the  referee 
were  expressly  adopted  by  the  court  as  Its  find- 
ings), we  readily  see  why  he  did  not.  The 
referee  finds  aa  facta  that  the  defendant  car 
company  made  the  contract  for  this  work,  and 
for  furnishing  the  material  charged  for  in  its 
complaint  with  Holding  aa  lessee  of  the  pa- 
per company,  and  not  as  the  agent  of  the  pa- 
per company;  that  it  knew  at  the  time  It  made 
the  contract  and  at  the  time  It  did  the  work 
that  Holding  was  the  lessee,  and  that  he  was 
having  the  work  done  for  himself  and  for  his 
own  benefit,  and  not  for  the  itaper  company. 
This  being  so,  the  car  company  tias  no  debt 
against  the  paper  company,  and  there  can  be 
no  Hen  without  a  debt  Baker  v.  Robblns,  119 
N.  C.  289,  25  S.  E.  876;  Boone  v.  Chatfleld, 
118  N.  0.  916,  24  a  B.  745.  As  the  car  com- 
pany has  no  debt  against  the  paper  company, 
and  no  lien  on  the  property  of  the  paper  com- 
pany, of  course  the  plaintiff  Belvin's  mortgage 
cannot  be  affected  by  this  claim.  According 
to  the  findings  of  the  referee,  the  car  company 
has  a  cause  of  action  against  the  defendant 
Holding.  But  the  action  of  the  car  company 
Is  not  against  him.  Under  the  findings  of 
fact  by  the  referee,  the  car  company  has  no 
Uen  on  the  property  of  the  Raleigh  Paper 
Company,  under  section  1255  of  the  Code,  nor 
under  any  other  statute.    There  may  be  other 
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claims  against  Qie  paper  company  that  were 
not  specially  called  to  oiir  attention,  and  to 
which  we  have  not  given  a  separate  treatment, 
as  the  record  Is  very  voluminous,  and  they 
may  have  escaped  our  attention.  If  there  are 
such,  they  will  be  considered  aa  falling  under 
the  principles  we  have  laid  down  In  discussing 
this  claim  of  the  car  company,  and  will  be 
governed  by  them.  The  case  will  be  recommit- 
ted to  Xfr.  Zolllcofler,  to  reform  his  report  In 
accordance  with  this  opinion  and  the  opinion 
of  the  court  filed  In  the  plaintiff's  appeal; 
and,  when  so  reformed,  It  will  be  confirmed, 
and  Judgment  rendered  according  to  the  re- 
formed report.  The  car  company  will  pay  the 
costs  of  this  appeal.    Modified  and  afllrmed. 

MONTGOMERY,  J.  (dissenting).  I  cannot 
concur  In  that  part  of  the  opinion  which  de- 
cides that  the  Improvements  put  upon  the  land 
by  the  le.s$ee  of  the  mortgagor  do  not  Inure 
to  the  benefit  of  the  plaintiff,  as  an  additional 
security  to  his  mortgage  debts.  I  can  state  the 
reason  for  my  dissent  In  a  very  few  words. 
The  legal  title  to  the  land  was  In  the  plaintiff 
mortgagee  when  the  lessee  of  the  mortgagor 
made  the  Improvements.  The  mortgagor,  the 
paper  company,  made  the  lease  to  Holding, 
the  plaintiff  not  having  been  a  party  there- 
to. If  the  paper  company,  the  mortgagor, 
had  made  the  Improvements  after  the  execu- 
tion of  the  mortgage,  certainly  the  improve- 
ments would  have  become  an  additional  se- 
curity for  the  plaintiff's  debt  Wharton  ▼. 
Moore,  84  N.  C,  at  page  483;  Moore  t.  Val- 
lentine,  77  N.  0. 188.  How,  thai,  can  tbe  les- 
see of  the  mortgagor  stand  In  a  different  or 
better  position  than  does  his  lessor,  the  mort- 
gagor? "If  the  mortgagor,  or  any  one  standing 
in  his  place,  enhance  the  value  of  the  premises 
by  Improvements,  they  become  additional  se- 
curity for  the  debt;  and  be  can  only  claim  the 
surplus,  if  any,  upon  such  sale  being  made 
after  satisfying  the  debt"  2  Waahb.  Real 
Prop.  p.  174.  In  Rice  v.  Dewey,  54  Barb.  455, 
it  was  decided  that  "where  lands  sold  and 
conveyed  by  the  mortgage  are  charged  with  the 
mortgage  debt,  improvements  that  constitute 
a  part  of  the  realty,  irrespective  of  the  ques- 
tion by  whom  made,  are  equally  subject  to  the 
lien  of  the  mortgagee  as  the  land  upon  which 
they  are  made."  And  that  case  is  cited  as  au- 
thority by  this  court  in  Wharton  v.  Moore,  84 
N.  C,  at  page  484.  The  lessee's  contract  and 
the  benefits  reserved  to  himself  under  it  should 
have  beon  ratified,  at  least,  by  the  plaintiff, 
who  held,  as  we  have  said,  the  legal  title  to  the 
land.  That  is  not  a  hard  rule.  It,  to  my  mind, 
was  the  mo^t  natural  course  that  would  have 
suggested  itself  to  the  lessee.  The  improTe- 
ment  erected  by  the  lessee  was  a  brick  build- 
ing 125  feet  long  by  82  feet  wide,  with  an  ex- 
tension 32x45  feet  The  referee,  indeed,  found 
that  it  could  be  removed  without  injury  to  the 
old  building  (upon  one  wall  of  which  it  partly 
rested)  or  to  the  freehold.  Bnt  that  finding  is 
of  no  consegnence,  as  bearing  upon  the  view  I 
hare  taken  of  the  matter. 


(5S  S.  C.  580) 

WHALET  V.  LAWTON. 
(Supreme  Court  of  South  Carolina.     Dee.  10, 

188S.) 
PbKiDiHo— MonoK  TO  Makb   Horb  Dinvrra— 

Tint 
A  Btipnlation  extending  the  time  for  "an- 
swering, pleading,  or  demnrring"  to  a  complaint 
does  not  extend  the  time  within  which  to  make 
a  motion  to  maiie  the  complaint  more  definite 
and  certain. 

Appeal  from  common  pleas  circuit  ooort  of 
Charleston  county;   R.  C.  Watts,  Judge. 

Action  by  W.  S.  Whaley  against  W.  Wallace 
Lawton  for  malicious  prosecution.  Frwii  an 
order  refusing  a  motion  to  make  an  amended 
complaint  more  definite  and  certain,  defendiant 
appeals.    Affirmed. 

McCradys  &  Bacot  for  appellant.  Thomas 
B.  Curtis,  for  respondent 

JONES,  J.  This  la  an  appeal  from  an  order 
refusing  a  motion  to  make  an  amended  com- 
plaint more  definite  and  certain.  In  refusing 
the  motion,  the  circuit  court  said:  "While  I 
hold  the  complaint  is  subject  to  the  objection 
alleged,  still,  by  filing  his  answer,  defendant 
has  waived  the  objection."  The  amended 
complaint  was  served  on  Aognst  6*  1897.  By 
written  agreement  of  plaintiff's  connsel,  on 
August  21,  1887,  the  time  for  answering, 
pleading,  or  demurring  waa  extended  untQ 
September  7,  1897.  Then,  on  Sept»nb^  S, 
1897,  a  further  extension  of  time  for  answer- 
ing, pleading,  or  demurring  was  'made  to  Oc- 
tober 1,  1887.  with  this  stipulation:  "No  ex- 
tension of  time  for  such  purpose,  however,  to 
prevent  the  docketing  of  the  case  for  trial  at 
the  ensuing  November,  1897,  term  of  ooort" 
On  September  7,  1887,  tiie  motion  to  make 
the  amended  complaint  more  definite  and  cer- 
tain was  served  on  plaintiCTs  attorney,  and 
on  the  24th  day  of  September,  1887,  plaintUTs 
attorney  accepted  service  of  defendant's  an- 
swer. This  answer  waa  a  general  denial  of 
each  alleged  cause  of  acticm,  and  contained 
this  recital:  "The  defendant,  W.  W.  Iaw- 
ton,  reserving,  not  waiving,  hla  motion  to  re- 
quire the  plaintiff  to  make  his  amended  com- 
plaint more  definite  and  certato,  notice  of 
which  motion  was  served  upon  the  plaintUTs 
attorney,  Thos.  R.  Curtis,  on  the  7th  day  of 
September,  1893,  answering,"  etc.  Section 
181  of  the  0>de  of  Procedure  is  as  follows:  "If 
irrelevant  or  redundant  matter  be  Inserted 
in  a  pleading,  it  may  be  stricken  ont  on  mo- 
tion of  any  person  aggrieved  thereby.  And 
when  the  allegations  of  a  pleading  are  so  In- 
definite or  uncertain  that  the  precise  nature 
Of  the  charge  or  defense  is  not  apparent,  Oxe 
court  may  require  the  pleading  to  be  made 
definite  and  certain  by  amendment"  The 
time  within  which  such  motions  must  be  made 
is  not  expressly  provided  for  in  the  Code,  bnt 
rule  20  of  the  circuit  court  provides  that  mo- 
tions under  this  section  "must  be  noticed 
before  demurring  or  answering  the  pleading. 
and  within   twenty  days  from   tbe  merrUx 


Digitized  by 


Google 


8.0) 


ESGAM  T.  B18SESJU 


661 


thereof."  It  appears  that  the  motion  In  this 
case  was  noticed  before  answering,  but  not 
within  20  days  after  the  service  of  the  com- 
plaint The  motion,  then,  was  too  late,  under 
rule  20,  miless  the  fact  that  the  motion  was 
made  within  the  time  allowed  for  answering 
or  demurring,  by  agreement  of  parties,  pre- 
vents such  operation  of  the  rale.  If  the  rule 
bad  merely  required  the  motion  to  be  noticed 
before  answering,  defendant's  motion  would 
have  been  In  time,  the  agreement  of  the  par- 
ties extending  the  time  to  answer  operating 
to  extend  the  time  for  noticing  the  motion. 
But  the  rule  requires  Imi)eratlvely  that  the 
motion  must  be  noticed  within  20  days  of  the 
service  of  the  objectionable  pleading;  hence, 
unless  the  parties  In  stipulating  for  extension 
of  time  for  answering,  etc.,  also  provide  for 
an  extension  of  time  In  which  to  make  such 
motion,  the  motion  comes  too  late,  unless 
made  within  the  time  required  by  the  rule. 
See  cases  cited  In  6  Enc.  PL  &  Prac.  note  5, 
p.  278,  being  Hammond  v.  Barle,  6  Abb.  N.  C. 
106;  Brooks  v.  Hanchett,  36  Hun,  70,  con- 
struing a  rule  of  court  like  our  rule  20.  The 
stipulation  of  the  parties  in  this  case,  whOe 
extending  the  time  to  answer,  did  not  extend 
the  time  In  which  to  make  such  motion. 

We  are  not  prepared  to  say  that  il.  mere  an- 
swer is  a  waiver  of  the  right  to  be  heard  on 
such  a  motion,  duly  noticed.  The  authorities 
settie  that  answering  on  the  merits,  and  going 
to  trial  without  raising  such  objections.  Is  a 
waiver  thereof.  Zimmerman  v.  McMakln,  22 
S.  O.  372;  Pom.  Code  Rem.  §  649;  Bliss,  Oode 
PI.  i  425;  6  Enc.  PI.  &  Prac.  278,  279,  and 
cases  cited.  It  would  be  a  very  harsh  rule 
to  establish  that  an  answer,  reserving  the 
right  to  insist  on  such  a  motion,  then  duly 
noticed,  la  a  waiver  of  sudi  motion.  But 
since  the  record  dlscKises  that  the  notice  was 
not  given  In  this  case  within  the  time  required 
by  rule  20,  and  respondent  has  given  notice, 
among  other  things,  that  he  would  seek  to 
sustain  the  Judgment  below  on  the  ground 
that  the  motion  comes  too  late,  we  affirm  the 
Judgment  on  this  ground.   Judgment  affirmed. 

(5S  S.  C.  647) 

EGAN  V.  BISSBLL  at  aL 
(Supreme  Court  of  South  Carolina.     Nov.  24, 

1898.) 
Tbcst  Dreds— Wbittb.s  Assionhskt  of  Seocbsb 

Debt — CoNSiDBRiTioir— Parol  Kvtdbkoe. 

A  debtor  executed  a  trust  deed  to  a.  cred- 
itor to  secure  his  debt  and  certaia  other  debts, 
and  proTided  therein  that,  when  such  debts 
were  paid,  the  title  to  the  property  was  to  vest 
in  the  debtor's  wife  in  fee  simple.  The  debts 
were  all  paid,  other  than  the  debt  of  the  trus- 
tee, who  assigned  bis  debt  specified  in  the  trust 
deed  to  the  debtor's  wife  by  a  written  instru- 
ment under  seal,  purporting  to  be  based  on  a 
good  and  valuable  consideration.  There  was 
no  claim  that  the  trustee's  debt  had  been  paid 
in  money.  Hdd,  that  the  trustee  could  avoid 
his  assignment  so  as  to  prevent  the  titie  In  fee 
from  passing  to  the  wife,  by  showing  by  parol 
that  It  was  executed  without  consideration 
from  the  wife,  on  the  request  of  the  debtor, 
for  a  temporary  purpose,  which  has  been  ac- 


complished; thereby  rendering  the  assignment 
void,  according  to  the  agreement  of  the  debtor 
and  creditor. 

By  a  divided  court;  Pope  and  Gary,  JJ.,  dis- 
senting. 

Appeal  from  common  pleas  drcnlt  oomt  of 
Beaufort  county;  L  D.  WItherspoon,  Judge. 

Action  by  Oeorge  W.  Egan  against  Henry 
Bdward  Bissell  and  Sarah  H.  Bissell  to  ad- 
judicate the  rights  of  Heniy  Bissell,  tmder  a 
trust  deed,  to  property  purchased  by  plalntifF 
from  Sarah  Bissell.  FrtHn  an  order  overruling 
a  demurrer  to  the  answer  of  Henry  Biasdl 
and  from  an  order  settling  the  issues  to  be 
tried  by  the  Jury,  plaintiff  and  Sarah  Bissell 
appeaL    Affirmed. 

W.  M.  Fitch,  for  appellairt  George  W.  Egan. 
J.  P.  R.  Biyan,  for  appellant  Sarah  H.  Bis- 
seU.  Mitchell  &  Smith,  for  respondent,  Hen< 
ry  B.  BisseU. 

POPE,  J.  It  is  deemed  Important  to  a  cor- 
rect apprehension  of  this  appeal  that  the  plead- 
ings, in  substance,  should  be  repeated.  The 
complaint  alleges: 

(1)  That  George  W.  Egan,  on  the  21st  day 
of  December,  1896,  became  the  purchaser  from 
the  defendant  Sarah  E.  Bissell  of  the  tract  of 
land  lying  In  Beaufort  county,  in  this  state, 
known  as  "Bonny  Hall,"  containing  1,700 
acres  of  rice  and  uplands,  at  the  price  of  ^1,- 
000,  of  which  $11,000  was  paid  in  cash,  and 
the  balance  In  the  bond  of  Egan  for  $20,000, 
secured  by  a  mortgage  of  the  premises  sold. 

(2)  That  the  defendant  Henry  Edward  Bis- 
sell, by  wrltien  notice  dated  the  16Ui  of  De- 
cember, 1896,  to  the  plaintiff,  claimed  that  the 
sum  of  $10,374.52,  mentioned  in  the  trust  deed 
of  said  Boimy  Hall  plantation,  made  by  J. 
Bennett  Bissell  to  the  defendant  Henry  Ed- 
ward BIsseU,  dated  25th  day  of  September,  A. 
D.  1876  (which  deed  was  duly  recorded).  Is 
still  due  and  unpaid  to  the  said  Henry  Edward 
BIsseU,  and  that  the  same  Is  a  lien  on  the 
said  Etonny  Hall  plantation  under  said  deed 
of  trust,  a  copy  of  which  is  exhibited  as  a 
part  of  the  complaint 

(3)  That  the  plaintiff  Is  Informed  by  the  said 
defendant  Sarah  H.  Bissell,  and  he  believes, 
that  said  claim  of  said  Henry  Edward  Bissell, 
trustee  as  aforesaid.  Is  fictitious,  having  be- 
come wholly  extinct  as  appears  by  the  several 
Instruments  In  writing  or  assignments  of  same 
to  Sarah  H.  Bissell,  Indorsed  by  the  said  Henry 
Edward  Blsaell  uiwn  the  said  trust  deed  of  the 
said  J.  Bennett  Bissell  to  Henry  Edward  BIs- 
seU, dated  25th  September,  1876.  Copies  of 
said  several  instruments  of  writing  are  made  a 
part  of  the  complaint  and  exhibited  therewith. 

(4)  And  that  the  plaintiff  is  farther  Inform- 
ed by  the  said  defendant  Sarah  H.  BIsseU 
that  after  the  several  releases  of  the  said  Hen- 
ry Edward  BIsseU  under  said  several  writ- 
ings as  aforesaid,  and  the  payment  and  satis- 
faction of  aU  the  debts  contemplated  by  the 
said  trust  deed,  the  said  Sarah  H.  BIsseU,  by 
her  deed,  in  the  execution  of  the  power  In  her 
vested  by  the  trust  deed,  of  date  25th  Septem- 
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bet,  1896,  by  appointment,  declared  that  the 
■aid  Heniy  Edward  Blsaell  should  hold  as  her 
trustee  the  said  Bonny  Hall  plantation,  and 
this  deed  Is  exhibited  with  the  complaint,  as  a 
part  thereof. 

"Wherefore  the  said  plaintiff  demands  Judg- 
ment that  the  said  claim  of  the  said  defend- 
ant Henry  Edward  Blssell  be  adjudicated  In 
this  suit,  and  for  a  complete  determination  of 
all  the  aforesaid  right,  Interest,  lien,  claim, 
or  demand  of  the  said  Henry  Edward  Blssell, 
to  the  end  that  the  said  Bonny  Hall  plantation, 
as  aforesaid,  may  be  freed  from  said  allied 
Incumbrance,  and  the  right,  title,  and  posses- 
sion of  the  said  George  W.  Egan,  under  the 
warranty  deed  of  the  said  Sarah  H.  Blssell, 
may  be  confirmed  and  quieted  against  the 
claim  of  the  said  Henry  Edward  Blssell  afore- 
said, and  for  such  other  and  further  relief  as 
the  plaintiff  may  be  entitled,"  etc. 

The  following  Is  a  copy  of  the  trust  deed, 
dated  25th  September,  1876,  exhibited  with 
the  complaint:  "State  of  South  Carolina, 
County  of  Beaufort  Know  all  men  by  these 
presents  that  I,  J.  Bennett  Blssell.  of  the  city 
of  Charleston,  In  said  state,  for  and  In  con- 
sideration of  the  trusts  hereinafter  recited,  and 
also  In  consideration  of  the  sum  of  five  dol- 
lars to  me  in  hand  paid  at  or  before  the  seal- 
ing and  delivery  of  these  presents  by  Henry 
Edward  Blssell,  of  Beaufort  county,  In  said 
state,  whereof  the  receipt  Is  hereby  acknowl- 
edged, have  granted,  bargained,  sold,  and  re- 
leased, and  by  these  presents  do  grant,  bar- 
gain, sell,  and  release,  unto  the  said  Henry 
Edward  Blssell,  all  that  plantation  or  tract 
of  land  commonly  known  as  'Bonny  Hall 
Plantation,'  In  Beaufort  county,  state  afore- 
said, containing  abont  seventeen  hundred  (1,- 
700)  acres  of  rice  and  upland,  bounding  north 
on  Oombahee  river,  west  on  the  lands  now 
or  late  of  Mrs.  Arthur  Middleton,  east  on 
lands  now  or  late  of  Henry  Middleton,  and 
south  on  lands  now  or  late  of  Henry  Middle- 
ton,  all  of  which  Is  more  fully  described  In  a 
plan  from  Godard's  survey,  traced  by  O.  J. 
Baker,  surveyor,  London,  England,  bearing 
date  In  July,  1867,  together  with  all  and  singu- 
lar the  rights,  members,  hereditaments,  and 
appurtenances  to  the  said  premises  belonging, 
or  In  any  wise  Incident  or  appertaining;  to 
have  and  to  hold,  all  and  singular,  the  said 
premises  unto  the  said  Henry  Edward  Bls- 
sell, and  his  helis  and  assigns,  forever.  In 
trust,  nevertheless,  to  and  for  the  following 
Intents,  uses,  and  purposes,  that  Is  to  say:  In 
trust.  In  the  first  place,  to  pay  the  balance 
due  on  a  certain  bond  of  the  said  J.  Bennett 
BIssdl  to  Charles  H.  SImonton,  referee,  made 
and  delivered,  together  with  a  certain  mort- 
gage of  even  date,  to  secure  the  credit  por- 
tion of  the  purchase  money  of  the  premises 
herein  conveyed;  and,  after  the  payment  and 
satisfaction  of  said  bond  and  mortgage,  then 
In  trust,  in  the  second  place  to  pay  and  dis- 
charge a  certain  bond  In  the  penal  sum  of 
five  thousand  dollars,  secured  by  a  mortgage 
of  said  premises,  made  and  delivered  by  the 


said  J.  Bennett  Blssell  to  Hie  firm  of  Charles 
S.  Bennett  &  Company,  of  Charleston,  state 
aforesaid,  to  Indemnify  and  secure  them  for 
certain  indorsements,  of  which  three  thoaaand 
dollars  are  chargeable  at  present  on  said  mort- 
gage; and,  after  the  payment  and  satisfac- 
tion of  the  last-named  bond  and  mortgage, 
then  In  trust.  In  the  third  place,  to  secure  and 
pay  unto  the  said  Henry  Edward  Blsaell  cer- 
tain debts  or  sums  of  money  now  due  and 
owing  to  him  by  the  said  J.  Bennett  Bissell. 
and  amounting  in  the  aggregate,  at  tbiB  date, 
to  the  sum  of  ten  thousand  three  hundred 
and  seventy-four  dollars  and  fifty-two  cmts 
($10,374.62),  exclusive  of  taiterest,  of  which 
sum  one  thousand  dollars  was  borrowed  by 
the  said  J.  Bennett  Blssell  from  the  said  Hen- 
ry Edward  Bissell  on  or  abont  the  22d  day  of 
March,  A.  D.  1876,  and  was  then  paid  to  the 
said  Charles  H.  SImonton,  referee,  on  account 
of  the  bond  and  mortgage  herein  above  first 
referred  to,  and  the  remainder  of  said  sam,  to 
wit,  nine  thousand  three  hundred  and  aeren- 
ty-fonr  dollars  and  fifty-two  cents  (f9,372J53!i, 
represent  impald  balances  of  salary  from  Jan- 
uary 1,  1868,  to  January  1,  1876,  due  and  ow- 
ing to  the  said  Henry  Edward  Bissell,  aa  sn- 
perintendent  and  general  agent  of  all  the  plan- 
tation and  stores  of  the  said  J.  Bennett  Bls- 
sell, situate  In  the  counties  of  Beaufort  and 
Colleton,  in  the  state  aforesaid.  And  after 
the  payment  of  the  debts  or  snms  of  money 
aforesaid,  together  with  lawful  Interest  there- 
on from  the  time  each  of  said  debts  or  snnts 
of  money  became  due  and  payable,  then  in 
trust  to  and  for  such  intents,  uses,  and  pur- 
poses, and  to  such  person  or  persons,  as  Sarah 
H.  Blssell,  the  wife  of  the  said  J.  Bennett  Bis- 
sell, shall,  by  deed  or  by  her  last  wHI  and 
testament,  limit,  direct,  and  apiwint;  and.  in 
default  of  such  limltatlona,  directicm,  and  ap- 
pointment, then  to  her,  the  said  Sarah  H.  Bis- 
sell. and  her  heira  and  assigns,  forever.  la 
witness  whereof  I  have  hereunto  aet  my  hand 
and  seal  on  this  the  twenty-fifth  day  of  Sep- 
tember, A.  D.  one  thousand  eight  bandied 
and  seventy-six,  and  In  the  one  hundred  and 
first  year  of  the  sovereignty  and  Independ^ice 
of  the  United  States  of  America.  J.  Bennett 
Blssell.  [U  8.]  Signed,  sealed,  and  delirered 
In  the  presence  of  A.  Cohen,  J.  D.  Penj." 
Duly  recorded. 

The  following  is  a  copy  of  the  two  deeds 
of  Henry  Edward  Blssell,  assigning  hia  debt 
under  the  trust  deed  to  his  sister-ln-law  Sarah 
BlsseU: 

"The  State  of  South  Carolina,  Cbarleston 
County.  Know  all  men  by  theae  presents 
that  I,  Henry  Edward  Blssell,  for  good  and 
valuable  consideration,  and  for  divers  good 
and  sufilclent  causes  me  thereunto  movlnc  do 
hereby  release,  assign,  transfer,  and  set  over 
unto  Sarah  H.  Bissell,  the  wife  of  my  brother 
J.  Bennett  Blssell,  the  debt  named,  described, 
provided  for,  and  secnred  In  and  by  the  fore- 
going deed,  due  and  owing  to  me  by  my  said 
brother,  for  the  sum  of  ten  thousand  three 
hundred  and  seventy-four  dollars  and  Ofty- 
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two  cents  ($10,374.52),  excluslye  of  Interest  at 
the  date  ot  said  deed;  to  have  and  to  hold 
the  same,  to  and  tor  her  sole  and  separate 
use,  to  her,  and  her  administrators  and  as- 
signs, forever.  Witness  my  hand  and  seal 
this  13th  day  of  January,  A.  D.  1883,  and  In 
the  107th  year  of  the  Independence  of  the 
United  States  of  America.  H.  E.  BisseU. 
[Seal.]  In  the  presence  of  J.  B.  Blssell,  It.  O. 
Blocker." 

"State  of  South  Carolina,  Ck>Ueton  County. 
Whereas,  on  the  13th  day  of  January,  A.  D. 
1883,  I,  H.  E.  Blssell,  did  release,  assign,  and 
transfer  unto  Sarah  H.  BisseU  the  wlthln- 
descrlbed  debt  of  my  brother  J.  B.  Blssell, 
Inclusive  of  all  Interest;  and  whereas,  the 
word  'inclusive'  In  said  release  was  by  mis- 
take In  said  release  written  'exclusive': 
Now,  know  all  men  by  these  presents  that  I, 
H.  E.  Bissell,  for  the  purpose  of  correcting 
said  error,  and  In  consideration  of  one  dol- 
lar to  me  paid,  do  hereby  release,  assign, 
transfer,  and  confirm  unto  the  said  Sarah  H. 
Blssell,  her  heirs,  executors,  and  administra- 
tors, the  said  debt  as  described  herein,  to- 
gether with  all  Interest  now  due  and  to  be- 
come due  thereon.  Witness  my  hand  and 
seal  this  4th  day  of  January,  A.  D.  1886. 
H.  E.  Blssell.  [L.  S.]  In  presence  of  J.  B. 
Blssell,  M.  S.  Prlpp." 

These  deeds  are  written  on  trust  deed  of 
25th  September,  1876,  and  also  duly  recorded. 

To  this  complaint  the  defendant  Henry  Ed- 
ward Blssell  made  the  following  answer: 

"(1)  Answering  the  first  article  of  the  said 
complaint,  he  denies  that  the  plaintiff,  Qeorge 
W.  Egan,  on  the  2l8t  of  December,  1896,  be- 
came the  purchaser  from  the  defendant  Sa- 
rah H.  Blssell,  and  Is  now  in  possession,  of 
that  plantation  or  tract  of  land  known  aa 
'Bonny  Hall  Plantation,'  situate  In  Beaufort 
county,  but,  on  the  contrary,  shows  and  al- 
leges that  the  plaintiff,  Geo.  W.  Egan,  on  the 
21st  December,  1896,  was  well  aware  that 
the  said  Sarah  H.  Blssell  could  not  sell  or 
convey  to  him  the  said  plantation  known  as 
'Bonny  Hall  Plantation,'  and  that  she  was 
not  in  possession  thereof;  and  this  defend- 
ant further  shows  that  the  said  Geo.  W. 
Egan  was  not,  at  the  date  of  the  bringing  of 
this  said  action,  in  possession  of  the  said 
plantation,  but  that  this  defendant  waa  In 
sole  and  exclusive  possession  thereof. 

"(2)  In  answer  to  the  allegations  of  the 
second  article  of  the  said  complaint  this  de- 
fendant shows  and  alleges  that,  being  In- 
formed that  the  said  Geo.  W.  Egan  contem- 
plated a  purchase  from  the  said  Sarah  H. 
BisseU  of  the  said  plantation  or  tract  of  land 
known  as  'Bonny  Hall  Plantation,'  he  duly 
notified  the  said  Geo.  W.  Egan  that  this  de- 
fendant was  in  possession  thereof,  and  also 
held  the  legal  title  to  the  said  plantation, 
and  that  the  said  Sarah  H.  Bissell  could  not 
convey  the  same  to  him,  and  that  for  great- 
er certainty,  on  the  19th  of  December,  1896, 
anterior  to  the  purchase  by  the  said  Geo.  W. 
Egan  from  the  said  Sarah  H.  BisseU  of  the 


said  plantation,  this  defendant,  In  writing, 
doly  notified  the  plaintiff  that  he  possessed 
the  legal  title  to  the  said  Bonny  HaU  planta- 
tion, and  held  the  same,  and  was  In  posses- 
sion of  the  same,  in  trust  for  the  payment 
of  the  debt  of  $10,374.52,  with  Interest  there- 
on, mentioned  in  the  trust  deed  of  Bonny 
Hall  plantation  from  J.  Bennett  BisseU  to 
this  defendant,  dated  25th  September,  1876; 
and  that  the  said  Geo.  W.  Egan,  notwith- 
standing the  said  notice,  and  with  full  knowl- 
edge of  the  same,  and  with  the  fuU  knowl- 
edge that  this  defendant  was  in  exclusive 
possession  of  the  said  Bonny  Hall  plantation, 
as  trustee  under  the  terms  of  the  said  deed, 
and,  further,  with  the  full  knowledge  that 
this  defendant  claimed  that  he  was  entitled 
to  the  payment  of  the  said  sum  of  $10,374.52, 
with  interest  aforesaid,  out  of  the  said  plan- 
tation, still  proceeded,  and  thereafter,  on  the 
21st  December,  1896,  received  from  the  said 
Sarah  H.  BisseU  the  conveyance  of  the  said 
property,  with  the  intention  to  defeat  the 
claim  of  this  defendant. 

"(3)  In  answer  to  the  allegations  of  the 
third  article  of  said  complaint,  this  defend- 
ant respectfully  shows  that  he  has  no  knowl- 
edge or  Information  sufficient  to  form  a  be- 
lief as  to  what  statements  or  information 
have  been  given  by  the  said  Sarah  H.  Blssell 
to  the  said  Geo.  W.  Egan;  but  this  defend- 
ant respectfully  shows  and  aUeges  that  the 
history  of  the  transaction  and  of  the  instru- 
ments in  writing  referred  to  in  the  said  third 
article  is  as  foUows,  to  wit:  That  the  rela- 
tions between  this  defendant  and  his  brother, 
the  late  J.  Bennett  BisseU,  were  of  the  most 
friendly,  close,  and  intimate  character;  that 
this  defendant  was  employed  by  his  brother, 
the  said  J.  Bennett  BisseU,  to  act  as  manager 
of  his  planting  business  on  the  several  rice 
plantations  in  the  counties  of  OoUeton  and 
Beaufort,  Includhig  the  said  Bonny  HaU 
plantation;  that  at  the  time  of  the  making 
of  the  said  trust  deed,  on  the  25th  Septem- 
ber, 1876,  the  said  J.  Bennett  BisseU  was  In- 
debted to  this  defendant  for  salaries,  and 
other  moneys  to  him  then  dne.  In  the  sum 
of  $10,374.52,  and  that  the  said  J.  Bennett 
BisseU,  for  the  protection  and  security  of 
this  defendant,  made,  executed,  and  deUver- 
ed  to  him  the  said  trust  deed  of  the  25th  Sep- 
tember, 1876,  to  secure  the  said  amount;  that 
thereupon  the  said  J.  Bennett  Bissell  placed 
this  defendant  in  possession  of  the  said  Bon- 
ny Hall  plantation,  both  as  trustee  having 
charge  thereof  and  as  manager  of  the  same, 
but,  by  agreement  between  the  said  J.  Ben- 
nett BisseU  and  this  defendant,  it  was  under- 
stood and  agreed  that  the  said  J.  Bennett 
Bissell  should  be  aUowed  to  plant  the  said 
plantation,  for  the  purpose  of  suppMiJng  bl8 
family  and  of  paying  over  the  amount  due 
and  becoming  dne  to  this  defendant,  and  that 
this  defendant  should  remain  In  possession 
and  act  as  the  manager  in  charge  of  the 
same,  and  that  this  defendant  should  re- 
ceive from  the  said  J.  Bennett  BisseU  a  fair 
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and  proper  remuneration  for  so  acting  as 
manager,  to  be  paid  to  him  per  annum,  In  ad- 
dition to  the  amount  mentioned  and  secured 
to  him  In  the  SEild  trust  deed;  that  there- 
after the  said  J.  Bennett  Bissell,  finding  It 
necessary  to  raise  funds  for  the  purpose  of 
carrying  on  the  planting  of  the  said  Bonny 
Hall  plantation,  requested  of  this  defendant 
that  he  should  assign  his  claim  for  the 
amount  still  due  to  him  as  mentioned  and 
secured  by  the  said  trust  deed  of  the  25th 
September,  1876,  so  that  the  said  plantation 
could  be  mortgaged  for  raising  that  amount; 
and  this  defendant  shows  and  alleges  that  ' 
both  the  said  Instruments  of  writing  referred 
to  In  the  said  third  article  were  executed  by 
blm  without  valuable  consideration  -wbatso- 
ever,  but  at  the  request  of  his  said  brother, 
and  solely  for  the  purpose  of  allowing  the 
said  plantation  to  be  used  temporarily  for 
raising  sums  of  money  needed  by  the  said  J. 
Bennett  Bissell,  and  for  that  purpose  only, 
and  that,  where  the  same  were  paid,  the 
said  assignment  to  said  Sarah  H.  Bissell  be- 
came inyalid,  null,  and  inoperative;  and  this 
defendant  further  shows  and  alleges  that  the 
amounts  to  secure  which  he  agreed  to  waive 
the  priority  of  payment  for  the  amount  so 
secured  to  him,  and  executed  his  assignment 
to  the  said  Sarah  H.  Bissell,  as  he  la  In- 
formed and  brieves,  have  all  been  paid. 

"(4)  This  defendant,  further  answering, 
shows  that  thereafter  his  business  relations 
with  this  said  brother  continued  as  aforesaid, 
up  to  the  time  of  the  death  of  his  said  broth- 
er, on  the  2d  day  of  May,  1892,  during  the 
whole  of  which  period  he  was  in  possession 
of  the  said  Bonny  Hall  plantation;  that  no 
settlement  ever  was  had  between  his  brother 
and  himself,  but  that  there  existed  a  con- 
tinuous mutual  reciprocal  running  account  be- 
tween his  said  brother  and  himself,  where- 
in he  was  entitled  to  credit  for  the  amount 
due  him  as  set  out  In  the  said  deed  of  Sep- 
tember 25,  1876,  and  to  the  annual  amount 
due  him  for  his  services  to  his  said  brother,  as 
well  as  for  sundry  amounts  by  him  at  various 
times  loaned  to  his  said  brother,  and  he  was 
to  be  debited  for  the  amounts  drawn  by  him 
from  what  was  known  as  the  store  upon  the 
said  Bonny  Hall  plantation,  and  such  will  ap- 
pear to  his  debit  upon  the  boolts  of  said  store, 
but  this  defendant  cannot  exactly  state  the 
amounts,  as  the  said  books  are  not  In  his  pos- 
session, but  were  in  the  possession  of  the 
said  J.  Bennett  Bissell;  and  that,  upon  the 
ascertainment  of  this  balance,  this  defendant 
win  appear  to  be  largely  the  creditor  of  the 
said  J.  Bennett  Bissell  for  the  said  original 
amount  mentioned  and  secured  to  him  In  the 
deed  of  the  25th  September,  1876,  with  In- 
terest, notwithstanding  the  payments  from 
time  to  time  made  to  him  on  the  store  account 
as  aforesaid,  and,  by  agreement,  to  be  cred- 
ited on  account  of  the  Interest  due  on  the 
said  amount  secured  by  the  deed  of  the  25th 
September,  1876,  if  sufficient  to  do  so. 

"(6)  In   answer  to   the  allegation   of   the 


fourth  article  of  the  said  complaint,  this  de- 
fendant has  no  Information  sufficient  to  form 
a  belief  as  to  what  said  plaintiff  may  be  in- 
formed by  his  co-defendant,  the  said  Sarsh 
H.  Bissell,  but  salth  that  no  appointment  or 
conveyance  made  by  the  said  Sarah  H.  Bis- 
sell at  any  time  after  the  death  of  the  said 
J.  Bennett  Bissell  could  be  operative  to  de- 
feat the  Just  claims  of  this  defendant,  where- 
of the  said  Sarah  H.  Bissell  and  the  said  Geo. 
W.  Egan  were  fully  Informed. 

"(6)  And,  further  answering  the  said  com- 
plaint, this  defendant  shows  and  alleges 
that  he  has  sole  and  exclusive  possession  of 
the  said  plantation,  and  holds  a  legal  title 
to  the  same,  and  prays  that  an  issue  In  due 
form  be  framed  for  the  trial  of  his  right  and 
title  to  the  said  premises,  as  herein  alleged.** 

The  answer  of  the  defendant  Sarah  H.  Bis- 
sell admits  all  the  allegations  of  the  com- 
plaint, and  alleges  that  she  is  the  sole  ex- 
ecutrix, legatee,  and  devisee  of  her  husband, 
who  died  testate  on  2d  May,  1892,  and  hold- 
ing, as  she  does,  the  bonds  and  mortgage  of 
the  plaintifT  for  $20,000,  the  credit  portion  of 
the  Bonny  Hall  plantation,  she  is  most  con- 
cerned as  to  the  claim  set  up  by  the  said 
Henry  Edward  Bissell;  that  said  claim  is 
fictitious,  since  the  said  BIsSell  assigned  aS 
his  claims  to  her  under  his  two  deeds  there- 
for; that  no  sum  is  due  by  the  estate  of 
her  testator  to  said  Henry  Edward  Bis- 
sell; that,  even  if  the  claims  of  said  Henry 
Edward  Bissell  were  assigned  to  her,  they 
are  barred  by  the  statute  of  limitations,  and 
not  enforceable  in  a  court  of  equity,  becanae 
the  same  are  stale  claims;  and  that  said  Hen- 
ry Edward  Bissell  has  never  accounted  to  her 
as  trustee  under  the  deed  of  25th  September, 
1876;  and  she  now  demands  a  strict  acconnt- 
Ing  thereunder. 

At  a  hearing  before  Judg;e  Wltherqpoon,  at 
the  circuit  court  for  Beaufort,  at  its  Septem- 
ber, 1897,  term,  there  was  a  motion  noticed 
to  have  an  order  passed  by  the  Judge,  under 
the  provisions  of  section  274a  of  the  Code  of 
Civil  Procedure,  whereby  the  Jury  would  pass 
upon  the  issues  as  to  whether  the  original 
debt  of  $10,374.52  referred  to  hi  the  deed  of 
trust  executed  on  2Sth  September,  1876,  has 
ever  l>een  paid,  or  if  the  same,  or  any  part 
thereof,  was  at  the  date  of  the  death  of  J. 
Bennett  Bissell  still  due  and  owing  by  him  to 
the  said  Henry  Edward  Bissell,  and  Is  still 
due  and  owing;  and  also  as  to  whether  the 
assignments  from  the  said  Henry  Edward 
Bissell  indorsed  upon  the  said  deed  of  trust 
bad  not  been  made  without  any  consideration 
therefor,  but  only  for  the  temporary  purpose 
of  assisting  J.  Bennett  Bissell  to  raise  mon 
ey,  which  money  so  raised  had  been  foUy 
paid;  with  a  provision  that  Henry  Eldwara 
Bissell  should  be  the  actor  in  the  trial  of  metk 
issues.  The  complaint  and  summons  were 
served  in  January,  1897,  and  the  answer  of 
Henry  Edward  Bissell  was  served  on  the 
20th  February,  1897,  and  that  of  Sarah  H 
Bissell  on  the  2Sd  February,  1897. 
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Bectlos  274a  of  the  Code  reads  as  follows: 
"In  all  equity  causes  the  presiding  judge  may 
in  hlB  discretion  cause  to  be  framed  an  issue 
or  iMRies  of  fact  to  be  tried  before  a  Jury. 
•  •  •  Upon  the  first  day  of  the  term  imme- 
diately after  the  call  of  calendar  three,  the 
presiding  Judge  shall  call  for  cases  in  which 
issues  are  desired,  and  If  any  are  presented 
In  which  such  Issues  are,  In  his  judgment, 
proper,  he  shall  at  once  cause  the  issues  to 
be  framed  and  placed  upon  the  proper  cal- 
endar for  trial,  and  the  findings  of  fact  upon 
such  issues  by  the  jury  shall  be  condnsive 
of  tile  same.     •     •     •" 

This  notice  was  only  served  upon  the  plain- 
tlfC.  Howeyer,  when  the  cause  was  called 
np,  and  tbe  complaint  and  answers  were 
read,  the  plaintiff  and  the  defendant  Sarah 
H.  Blssell  interposed  a  demurrer  to  the  an- 
swer of  the  defendant  Henry  Edward  Bls- 
sell, on  tbe  ground  that  such  answer,  by 
Its  allegations,  did  not  state  a  valid  defense 
to  the  cause  of  action  set  up  In  the  com- 
plaint. Judge  Wltherapoon  beard  both  tbe 
demurrer  and  the  motion,  and  thereafter 
passed  two  orders,— one  overruling  the  de- 
mnrrers,  and  the  other  settling  the  issues, 
as  proposed  by  tlie  defendant  Henry  Edward 
Blssell,  to  be  tried  by  a  jury,  under  section 
274a  of  tbe  Code  of  Civil  Procedure.  From 
both  orders  an  appeal  was  taken. 

It  must  be  apparent,  however,  that.  If  there 
was  error  In  the  circuit  Judge  In  overruling 
the  demurrer  to  the  answer  «f  Henry  Ed- 
ward Blssell,  the  appeal  as  to  tbe  order  set- 
tling the  Issues  for  trial  by  a  Jury  must  be 
sustained;  for,  in  that  event  there  Is  no  pro- 
priety in  such  an  order  for  issues.  l%erefore 
we  will  first  direct  our  attention  to  the  mat- 
ter of  appeal  from  the  order  of  Judge  Wither- 
spoon  overruling  the  demurrer. 

It  may  be  observed  that  any  pleading  to 
which  a  demurrer  is  Interposed  must,  for 
the  purpose  of  testing  the  validity  of  such 
demurrer,  be  assumed  to  be  true,  so  far  as  its 
facts  are  well  pleaded.  The  demurrers  in  the 
case  at  bar  being  directed  against  the  answer 
of  Henry  Edward  Blssell,  we  ought.  In  tbe 
first  instance,  to  see  what  allegations  of  fact 
in  the  complaint  are  admitted  by  it  In  this 
view,  it  appears  that  the  answer  has  admit- 
ted that  J.  Bennett  Blssell  executed  the  deed 
of  25th  September,  1897,  whereby  he  con- 
veyed the  Bonny  Hall  plantation  to  Henry 
Edward  Blssell,  in  trust  to  secure  the  pay- 
ment, in  their  order,  of  the  debts  of  the 
t^antor  to  Charles  H.  Simonton,  referee,  to 
Charles  S.  Bennett  &  Co.,  and  to  Henry  Ed- 
ward Blssell;  that  the  debts  held  by  Charles 
H.  Simonton,  referee,  and  Charles  S.  Bennett 
&  Co.,  have  been  long  since  paid;  and,  fur- 
ther, that  said  Henry  Edward  Bissell  did 
execute  deeds  in  1883  and  In  1886  whereby 
be  assigned  to  the  said  Sarab  H.  Blssell  his 
debt  for  $10,374.52,  and  all  interest  thereon, 
to  her  heirs  and  assigns;  and  he  further  ad- 
mitted that,  by  the  terms  of  the  trust  deed 
of  25th   September,   1876,   said  Bonny  Hall 


plantation  was  to  be  held  by  him  In  trust 
for  Sarah  H.  Bissell,  with  )power  of  appoint- 
ment for  her  by  deed  or  will,  or,  in  lieu 
thereof,  for  her,  her  heirs  and  assigns,  for- 
ever, after  the  payment  of  the  debts  named 
In  the  deed.  By  his  said  answer  he  does  not 
deny  tbe  fact  that  Sarah  H.  Bissell  has  con- 
veyed the  tract  of  land  known  as  'IBonny 
Hall"  to  George  W.  Egan,  nor  that  Sarah  H. 
Bissell  did  execute  tbe  deed  of  appointment 
to  him  as  her  trustee.  Now,  let  us  see  what 
these  admissions  amount  to  bi  law. 

First,  tbe  deed  of  trust  itself  should  be 
construed:  (a)  It  la  evident  that  his  deed  of 
trust  is  not  a  "mortgage^"  in  tbe  sense  that 
term  is  used,  certainly  so  far  as  the  grantor 
J.  Bennett  Blssell  is  concerned;  for  he  not 
only  conveyed  the  Bonny  Hall  plantation 
to  Henry  Edward  Blssell,  his  belrs  and  as- 
signs, forever,  but  he  provided,  further,  that 
the  fee-simple  estate,  after  the  payment  of 
the  indebtedness  to  Charles  H.  Simonton,  as 
referee,  to  Charles  Ii.  Blssell  &  Co.,  and  to 
Henry  Edward  Bissell,  should  vest  in  the  pet^ 
son  or  persons  named  In  the  deed  of  appoint- 
ment, If  made  In  the  lifetime  of  the  said  Sa- 
rah H.  Bissell,  or  as  set  forth  in  her  last 
will,  and,  in  the  event  she  should  not  make 
such  appointment  by  deed  or  will,  tlien  tbe 
said  lands  should  vest  in  the  said  Sarah  H. 
Blss^,  and  her  heirs  and  assigns,  forever. 
There  Is  no  provisl(»  In  the  said  deed  where- 
in or  whereby  tbe  said  J.  Bennett  Bissell 
remains  vested  with  any  estate  whatsoever 
In  said  Bonny  Hall  plantation,  (b)  It  is  also 
evident,  by  the  terms  of  the  trust  deed,  that 
no  estate  is  provided  In  said  Bonny  Hall 
plantation  for  the  said  Henry  Edward  Bis- 
sell, except  as  a  trustee.  As  to  him,  as  an 
individual,  it  Is  only  provided  that  the  said 
Bonny  Hall  plantation  is  to  secure  his  spe- 
cific debt  of  $10,394.62,  and  the  interest  there- 
on from  tbe  2Stb  September,  1876.  It  will 
be  noticed  that  bis  power  as  trustee  Is  simply 
to  hold  the  titie  until  the  three  debts  named 
In  the  deed  are  paid,  and  then  solely  for  the 
said  Sarab  H.  Blssell,  In  fee  simple,  (c)  It 
is  also  manifest  that  Sarah  H.  Bissell  is  not 
to  be  entitled  to  the  Bonny  Hall  plantation 
until  the  three  debts  are  paid  or  discharged, 
but,  upon  the  payment  of  said  debts,  the 
said  lands  are  to  be  hers  in  fee  simple.  These 
are  our  views  as  to  tbe  trust  deed  in  question. 

Next,  we  win  consider  vmat  effect  the  ad- 
mitted allegations  of  said  complaint  will  have. 
In  view  of  our  construction  of  the  trust 
deed.  In  the  answer  of  Henry  Edward  Bissdl 
It  is  not  denied  that  the  debt  to  Charles  H. 
Simonton,  as  referee,  and  the  debt  of  Charles 
S.  Bennett  &  Co.  are  not  fully  paid,  and  also 
that  the  plain  legal  effect  of  the  two  deeds, 
executed  In  1883  and  In  1886  by  Henry  Ed- 
ward Blssell,  was  to  vest  the  ownership  of 
said  daim  for  $10,394.62  hi  Sarah  H.  Blssdl 
abs<dutely.  Now,  unless  this  ownership  of 
said  claim  can  be  defeated,  it  is  manifest  that 
all  the  conditions  contained  in  the  deed  of 
trust  of  26th  September.  1876,  bave  been  p«*^ 
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formed  whereby  a  deed  of  appointment  or  dis- 
position by  will  of  the  fee-simple  estate  In  tbe 
Bonny  Hall  plantation  may  be  made  by 
Sarah  H.  BlsseU,  or,  In  Ilea  thereof,  that  the 
said  plantation  vests  in  tbe  said  Sarah  H.  Bls- 
seU, In  fee  simple.  The  deed  of  the  said  Sarah 
H.  Blssell  executed  in  May,  1896,  whereby  she 
executed  her  power  of  appointment,  by  rest- 
ing the  title  In  the  said  Henry  Edward  Blssell 
In  trust  for  herself,  her  heirs  and  assigns,  for- 
ever, would  be  operative  for  the  purpose  of 
vesting  the  fee-eimple  title  In  herself,  so  that 
her  deed  of  21st  December,  1896,  to  the  plain- 
tiff for  said  Bonny  Hall  plantation  would  be 
valid,  unless  the  dalm  of  Henry  Edward  Bls- 
sell was  not  truly  assigned  to  her  In  1883  and 
1886.  So  now  we  must  consider  the  effect  of 
the  allegations  of  the  answer  of  the  said  Hen- 
ry Edward  Blssell,  by  which  It  is  sought  to 
render  Inoperative  and  void  his  assignment  of 
his  claim  secured  by  the  trust  deed  of  Sep- 
tember 25,  1876.  First  and  foremost,  we  ob- 
serve an  entire  absence,  even  by  Implication, 
of  any  allegation  that  the  said  Sarah  H.  Bls- 
sell has  ever,  verbally  or  in  writing,  by  her- 
self or  through  any  agent,  made  any  agree- 
ment, or  had  any  understanding,  that  the  deeds 
of  assignment  of  his  dalm  for  $10,874.52, 
made  to  her  by  Henry  Edward  Blssell,  should 
not  mean  exactly  what  upon  their  face  they 
purport  to  mean.  The  answer  only  alleges 
that  J.  Bennett  BlsseU  procured  Henry  Ed- 
ward BlsseU  to  execute  these  assignments  in 
order  that  he  might  raise  money  to  make  crops 
upon  the  said  Bonny  HaU  plantation,  by  pla- 
cing the  temporary  mortgage  upon  the  said 
lands  for  that  purpose.  We  cannot  understand 
how  J.  Bennett  BlsseU  could  mortgage  thesa 
lands.  By  his  deed  of  25th  September,  1876, 
he  had  devested  himself  of  aU  power  over 
said  lands.  Indeed,  by  the  deed  of  trust  such 
a  mortgage  would  have  Invaded  the  purposes 
of  such  deed.  We  cannot  appreciate  the  force 
of  the  suggestion  that  these  mortgages  were 
for  a  temporary  purpose,  except  as  aU  mort- 
gages are  executed  in  the  belief  that  the  sum 
secured  by  them  wUl  be  paid  without  a  fore- 
closure, but  the  chapter  of  accidents  in  this 
life,  as  to  mortgages.  Is  too  palpable  in  the 
results  there  recorded  to  aUow  us  to  speak  of 
a  temporary  use  of  a  mortgage  In  connection 
with  agricultural  lands.  The  fact  that  those 
temporary  loans  have  been  paid  wUl  not  an- 
swer any  purpose,  unless  Sarah  H.  Blssell 
was  a  party  to  the  agreement  of  Henry  Ed- 
ward BlsseU  and  J.  Bennett  BlsseU.  It  must 
be  manifest,  therefore,  that  the  circuit  Judge 
was  In  error  In  overruling  these  demurrers, 
but,  in  abundance  of  caution,  whUe  we  over- 
rule the  demurrers,  we  deem  it  proper  to 
state  that  the  defendant  Henry  Edward  Blssell 
should  be  aUowed  to  answer  over,  provided  the 
aUegatlons  of  his  answer  present  aUegatlons 
of  new  facts. 


Both  orders  appealed  from  must  be  reven- 
ed.  My  opinion  is  that  it  should  be  the  Judg- 
ment of  this  court  that  the  orders  of  the  drcult 
court  be  reversed,  and  that  the  actloii  be  re- 
manded to  that  court  for  such  farther  proceed- 
ings as  may  be  necessary;  but,  the  Justices  be- 
ing eguaUy  divided,  under  the  constltutioD  at 
this  state  the  circuit  Judgment  ia  affimaed. 

JONES,  J.,  concurs.    GABY,  A.  J.,  dJMCTiti. 

McIVER,  a  J.  (dissenting).  Not  being  pR- 
pared  to  assent  to  the  conclusion  reached  by 
Mr.  Justice  POPE,  I  pn^rase  to  state  briefly 
my  own  views.  There  can  be  no  doubt  that, 
under  the  express  terms  of  the  deed  of  25tb 
September,  1876,  the  title  to  Bonny  HaU  veat- 
ed  In  Henry  Edward  Blssell,  for  the  pnrpoae 
of  performing  certain  trusts  therein  declared, 
and  that,  untU  aU  of  those  trusts  were  per- 
formed, Mrs.  Sarah  H.  BisseU  would  have  no 
interest  in  or  right  to  Bonny  HaU.  Passing  br 
the  first  two  trusts  declared  In  that  deed,  as 
they  are  conceded  to  have  been  performed, 
the  real  inquiry  In  this  case  is  whether  tbe 
third  trust  has  been  performed.  That  trust  Is 
"to  secure  and  pay  unto  the  said  Henry  Bid- 
ward  BlsseU"  the  debt  mentioned  in  the  deed, 
amounting  to  somethhig  over  $10,000.  As  I 
understand  It,  there  is  no  dalm,  on  the  put 
of  appeUants,  that  this  $10,000  debt  has  ever 
been  paid  Ui  money,  but  their  claim  is  tliat 
such  debt  has  been  extinguished  or  discharged 
by  the  two  assignments  from  Henry  Edward 
BlsseU  to  Sarah  H.  BisseU  of  that  debt  The 
defendant,  whUe  admitting  the  formal  exeen- 
tion  of  these  assignments,  aUeges  In  his  an- 
swer that  such  assignments  were  without  con- 
sideration moving  from  Mrs.  Blssell,  tlie  per- 
son named  as  assignee,  but  were  executed  at 
the  request  of  J.  Bennett  BlsseU,  the  penon 
who  created  the  trust  for  a  temporary  purpose, 
which  has  been  accomplished,  and  that  said  as- 
signments thereby  became  inoperative,  null,  and 
void.  If  these  aUegatlons  In  the  answer  be 
true  in  point  of  fact  (and  they  must  be  so  tak- 
en to  be,  in  considering  the  demurrer),  then  I 
am  inclined  to  think  that  the  third  trust  can- 
not be  regarded  as  performed,  and  hence  tliat 
the  legal  title  stlU  remains  In  Henry  EVlwaid 
BlsseU,  and  wIU  there  continue,  untU  the  debt 
to  him  has  been  paid  or  otherwise  legally  dis- 
charged. It  seems  to  me,  therefore,  tbat  there 
was  no  error  in  overruUng  the  demurrers,  and 
none  In  the  order  framing  Issues  to  determine 
the  fundamental  fact  upon  which  the  respond- 
ent's claim  of  title  rests.  The  cases  of  TTaptMin 
V.  Ryan,  16  S.  C.  357,  Moffatt  v.  Hardin.  22 
S.  C.  26,  and  Groesbeck  r.  Marshall,  44  S.  a 
544,  22  S.  E.  743,  cited  by  counsel  for  re- 
spondent, are  sufficient  to  show  that  it  is  com- 
petent to  Introduce  parol  evidence  to  show  tbe 
purpose  for  which  an  obligation  under  seal,  or 
other  Uke  instrument,  was  given. 
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<123  N.  C.  740) 

STATE  T.  LAWSON  et  al. 

<Snpreine  Court  of  North  Carolina.    Nov.  28, 

1898.) 

FOBMBB  JBOPARDT— FoitCIBLB  ENTBT  AXB  D>- 
TAtNEH— EVIDEMCS. 

1.  The  only  distinction  between  forcible  tres- 
pass and  forcible  entry  and  detainer  being  that 
the  former  is  as  to  personal  property  and  the 
latter  as  to  realty,  and  the  distinction  not  al- 
ways being  observed,  acquittal  of  the  former  is 
bar  to  prosecution  for  the  latter,  It  being  admit- 
ted that  it  was  "the  same  transaction,"  and 
there  being  no  evidence  of  personal  property. 

2.  Evidence  that  prosecntor  was  in  posses- 
sion of  land,  which  he  sowed  to  grain,  and 
that,  while  he  was  away,  the  three  defendants 
came  with  plow,  hoe,  axe,  and  mattock,  and 
commenced  plowing  up  the  grain,  and  that  he, 
learning  this,  went  and  ordered  them  to  desist, 
bnt  they  refused,  and  continued  to  plow  it  up, 
and  be,  being  "afraid  to  say  much  to  them, 
did  not  stay  long,  and  they  continued  to  work 
the  land,  and  held  it  that  year,  authorizes  a 
conviction  of  forcible  entry  and  detainer. 

3.  An  acquittal  of  two  persons  on  trial  for 
forcible  entry  and  detainer  is  not  evidence,  on 
the  trial  of  a  third,  that  they  were  not  present 
with  him. 

Appeal  from  superior  court,  Stokes  connty; 
Coble,  Judge. 

John  W.  LawBon  and  W.  J.  Obeatham  were 
convicted  of  forcible  entry  and  detainer,  and 
appeal.    Reversed  as  to  Lawson. 

A.  M.  Stack,  for  appellants.  The  Attorney 
General,  for  the  State. 

CLARK,  J.  Cheatham,  Lawson,  and  Col- 
lins were  indicted  (or  forcible  entry  and  de- 
tainer. Lawson  and  Collins  pleaded  former 
acquittal,  as  well  as  not  guilty.  The  solicitor 
admitted  that  they  had  been  tried  for  forci- 
ble trespass  at  last  term  for  this  same  trans- 
action, and  acquitted.  The  court  erred  In 
refusing  the  prayer  of  defendants  Lawson 
and  Collins  to  Instruct  the  Jury  to  sustain 
the  plea  of  former  acquittal  as  to  them, 
though  the  Jury  cured  this  as  to  Collins  by 
acquitting  him.  It  Is  true,  the  same  act, 
with  an  additional  circumstance,  may  be  an 
offense  against  two  statutes  (State  t.  Ste- 
vens, 114  N.  C.  873,  19  8.  B3.  861;  State  T. 
Robinson,  116  N.  a  1047,  21  B.  B.  701),  but 
the  only  distinction  between  forcible  tres- 
pass and  forcible  entry  and  detainer  Is  that 
the  former  Is  as  to  personal  property  and  the 
latter  as  to  realty,  which  distinction  Is  not 
always  observed.  State  v.  Davis,  109  K.  O. 
808,  13  S.  E,  883.  There  being  In  evidence 
nothing  of  personal  property,  on  the  admis- 
sion of  the  solicitor  that  It  was  "the  same 
transaction"  we  must  take  It  that  It  was  the 
same  offense.     State  v.  Nash,  86  N.  C.  660. 

The  defendant  Cheatham  further  contends 
It  was  error  to  refuse  the  prayer  for  instruc- 
tion that  there  was  no  evidence  to  warrant 
a  conviction  as  to  him.  There  was  evi- 
dence by  the  state  that  the  prosecuting  wit- 
ness was  in  possession  of  the  land,  had  sow- 
ed rye  thereon,  and  In  March  the  three  de- 
fendants came  on  the  land)  and  began  plow- 
ing up  the  rye;    that  he  was  not  present 


when  they  entered,  but  when  he  learned  of 
it  he  went  where  the  defendants  were,  and 
ordered  them  to  desist,  but  they  refused,  and 
went  on,  and  plowed  up  the  rye,  and  he  was 
"afraid  to  say  much  to  them,"  and  did  not 
stay  long;  that  they  worked  there  that  day, 
and  Cheatham  held  and  worked  the  land 
that  year.  In  the  defendants'  evidence  It 
appeared  that  they  three  went  on  the  land 
with  plow,  hoe,  axe,  and  mattock,  and  acted 
as  prosecutor  stated.  It  Is  true,  defendants 
denied  possession  of  the  land  by  prosecutor, 
and  asserted  that  there  was  no  demonstxar 
tlon  of  force.  Upon  this  conflict  of  evi- 
dence the  court  properly  submitted  the  case 
to  the  Jury,  and,  we  presume,  under  proper 
instructions,  as  the  charge  is  not  sent  up, 
not  being  excepted  to.  The  appearance  ot 
defendants  In  such  force,  with  axe,  mattock, 
hoe,  and  plow,  with  the  avowed  and  ex- 
ecuted purpose  to  plow  up  the  rye  the  proa- 
ecutor  had  sown,  and  In  spite  of  his  personal 
protest,  was  reasonably  calculated  to  put- 
him  In  fear,  and  he  says  he  was  In  fact  put 
In  (ear,— was  "afraid  to  say  much,"— and  left 
the  Invading  host  in  possession  then  and  (or 
the  balance  o(  the  year,  which  was  some  evi- 
dence of  the  truth  o(  his  statement  In- 
deed, in  State  v.  Davis,  100  N.  a  809,  13  S.  E. 
883,  it  Is  said:  "It  Is  not  necessary  that  the 
party  shall  be  actually  put  In  (ear.  State 
V.  Pearman,  61  N.  a  371.  It  Is  sufficient  If 
there  is  such  demonstration  o(  (orce  as  to 
create  a  reasonable  apprehension  that  the 
party  In  possession  must  yield  to  avoid  a 
breach  of  the  peace.  State  v.  PoUok,  26  N. 
Q  306;  State  v.  Armfleld,  27  N.  C.  207.  Such 
demonstration  of  (orce  may  be  a  'multitude' 
or  by  weapons.  State  v.  Ray,  82  N.  O.  29,  cit- 
ing State  V.  Flowers,  6  N.  a  225;  State  T. 
Mills,  13  N.  C.  665."  It  was  not  necessary 
that  the  prosecutor  should  be  present  at  the 
very  moment  o(  entry.  He  could  not  be 
present  at  every  point  In  bis  premises.  The 
defendants  did  not  enter  with  his  permis- 
sion, and  when  he  found  they  were  there  he 
ordered  them  off;  but,  relying  on  their  num- 
bers, they  Intimidated  him,  and  remained  In 
forcible  possession.  State  v.  Webster,  121 
N.  O.  686,  28  S.  B.  2S4;  State  v.  Woodward, 
119  N.  a  836,  25  S.  E.  868;  State  v.  Davis, 
supra;  State  v.  Lawson,  96  M.  C.  769,  4  S. 
E.  134. 

The  defendant  Cheatham  further  relies  on 
State  V.  Simpson,  12  N.  C.  604,  that  the  entry 
of  three,  though  without  violence  (If  against 
the  prohibition  of  the  party  In  possession 
who  is  present).  Is  a  sufBclent  demonstration 
of  force;  and  that,  Lawson  and  Collins  hav- 
ing been  acquitted  on  a  former  trial,  he 
alone  could  have  been  present  on  this  occa- 
sion, and,  there  being  no  physical  violence, 
threats,  or  weapons,  be  could  not  be  guilty. 
But  this  case  must  be  tried  by  the  evidence 
In  this  case,  and  by  the  evidence  of  the  state 
—and,  Indeed,  according  to  defendants'  own 
evidence — ^all  three  defendants  were  present 
I(,  in  the  (ormer  trial,  Lawson  and  (JoUins 
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had  been  convicted,  that  T»dlct  conld  not 
have  been  produced  on  tbte  trial  against 
Cbeatham  to  prove  that  two  others  were 
present  B  converso,  the  verdict  of  acquittal 
cannot  be  produced  in  Cheatham's  favor  as 
evidence  that  they  were  not  present.  The 
former  verdict  of  acquittal  as  to  them  may 
have  been  procured  by  absence  of  witnesses, 
or  for  other  reasons.  It  can  have  no  bear- 
ing in  this  case  which  depends  upon  the 
evidence  of  the  transaction  Itself  as  laid  be- 
fore this  Jury.  It  Is  available  to  Lawson  and 
OolUns,  but  not  to  Obeatham,  who  was  not 
a  party  to  It  A  similar  case  and  ruling  Is 
that  In  Indlctmentt)  for  fornication  and  adul- 
tery, though  that  Is  necessarily  an  offense 
committed  by  two,  if  the  parties  are  tried 
at  different  times,  or  even  at  the  same  time, 
the  acquittal  of  one  is  not  a  bar  to  the  con- 
viction of  the  other,  as  there  may  be  more 
evidence  against  one,— as  bis  or  ber  confes- 
sion, for  Instance,  which  would  not  be  evl- 
.dence  against  the  other  (if  not  made  in  that 
other's  presence).  State  v.  Cutsball,  109  N. 
O.  764,  at  page  771,  14  S.  E.  107.  Besides, 
there  may  be  a  demonstration  of  force  by 
less  than  three.  State  v.  McAdden,  71  N. 
C.  207.  For  failure  to  give  the  instruction 
asked  upon  the  plea  of  former  acquittal, 
there  must  be  a  new  trial  as  to  Lawson. 
There  is  no  error  as  to  Cheatham. 


(i:3  N    C.  896) 

WISEMAN  V.  GREEN. 

(Supreme  Ooort  of  North  Carolina.    Dec.  6, 

1898.) 

Real  Action— Dbbokiption  or  Pbopbrtt  —  Hox- 

SDIT. 

1.  In  an  action  for  the  recovery  of  land,  a 
nonsuit  on  the  ground  that  plaintiff  had  shown 
no  title  out  of  the  state  cannot  be  suatained, 
where  both  parties  claimed  under  a  common 
source  of  title. 

2.  A  nonsuit  on  the  ground  that  the  descrip- 
tion in  the  deed  under  which  plaintiff  claims  is 
■o  uncertain  as  to  be  incapable  of  location,  and, 
if  capable  of  location,  plaintiff's  evidence  is 
contradictoi7  to  the  description  in  the  deed 
and  complaint,  and  insiifflcient  to  locate  the 
land,  cannot  be  sustained,  tvhere  defendant  in 
his  answer  has  admitted  plaintiff's  ownership 
of  the  land  described  in  the  complaint 

Appeal  from  superior  court,  Mitchell  county; 
Starbucic,  Judge. 

Action  by  J.  L.  Wiseman  against  Jesse 
Green.  From  a  judgment  of  nonsuit  plain- 
tiff appeals.     Beversed. 

S.  J.  Ervin,  T.  A.  Love,  and  W.  O.  Newland, 
for  appellant 

FL^CHES,  J.  From  the  complaint  and 
trial  of  this  case,  it  Is  difDcult  for  us  to  deter- 
mine what  the  plaintiff  complains  of,— wheth- 
er it  was  for  possession  of  land,  or  for  a  tres- 
ioass  on  land,  or  for  stopping  up  the  plaintiflf s 
mill  road.  Nor  are  we  able  to  determine  the 
grounds  of  the  plaintiff's  complaint  from  the 
evidence  Introduced,  or  from  the  map  filed. 


which  Shows  as  near  nothing  as  It  coold  well 
do,  though  made  under  order  of  the  court 
It  seems  not  to  have  been  made  npon  the 
calls  In  the  deed,  nor  by  the  allotment  of  the 
homestead;  nor  does  it  show  tlie  contentiaa 
of  the  parties,  nor  the  locus  in  quo.  It  the 
action  is  for  defendant's  stopping  up  the  road, 
it  cannot  be  maintained,  as  it  is  not  claimed 
that  it  is  a  public  road  (Boyden  v.  Achenbach. 
79  N.  0.  539,  cited  with  approval  in  Collins 
T.  Patterson,  119  N.  C.  002,  26  S.  B.  154;  State 
T.  Fisher,  117  N.  a  733,  23  S.  B.  158).  imleas 
the  point  at  which  it  was  closed  is  on  the 
plaintifTs  land.  It  would  then  be  a  trespass 
quare  dausum  frej^t  The  complaint  alleges 
a  trespass  upon  the  plaintUTs  miU  property  by 
tearing  down  one.  house  and  by  damaging 
other  buUdings.  But  <liese  trespasses  are  de- 
nied by  the  defendant  and  the  plalntUf  falla 
to  offer  any  evidence  to  sustain  either  of  these 
alleged  trespassea  The  plaintiff  aaltied  tliat 
he  be  adjudged  the  owner  of  the  mill  and  two 
acres  of  land,  and  that  he  be  put  in  po^^- 
slon  of  the  same.  But  the  defendant  in  his 
answer  admits  that  plaintiff  is  the  owner  of 
this  mill  and  two  acres  of  land,  and  alleges 
that  plaintiff  is  In  possession;  and  plaintiff 
offers  no  evidence  to  show  that  he  Is  not  in 
possession.  But  singular  as  It  may  appear, 
after  the  defendant  had  admitted  that  plain- 
tiff was  the  owner  of  the  mill  and  the  two 
acres  of  land,  he  contends  that  It  cannot  be 
located;  that  the  description  In  plalntlfl's  deed 
Is  too  indefinite;  and  asks  the  court  to  non- 
suit the  plaintiff  upon  the  following  grounds: 
"(1)  That  plaintiff  had  shown  no  title  out  of 
tbe  state;  (2)  that  the  description  In  the  deed 
under  which  plaintiff  claims  is  so  uncertain 
as  to  be  incapable  of  location;  (S)  that  if 
capable  of  location,  the  plaintiff's  evidence  is 
contradictory  to  the  description  In  the  deed 
and  complaint  and  Is  insufficient  to  locate 
the  land."  The  court  allowed  the  motion, 
and  the  plaintiff  excepted,  and  appealed. 

We  do  not  think  the  Judgment  of  nonsuit 
can  be  sustained  upon  the  first  cause  assign- 
ed, as  it  appears  (though  not  very  distinctly^ 
that  plaintiff  and  defendant  claimed  under  a 
common  source,— under  A.  Wiseman. 

We  do  not  think  it  can  be  sustained  under 
the  second  assignment  as  defendant  In  the 
first  paragraph  of  his  answer  admits  the  plain- 
tiff's ownership,  as  follows:  "That  he  denies 
paragraph  1  of  the  complaint  but  admits  that 
plaintiff  is  the  owner  of  two  acres  of  land 
on  Toe  river,  including  an  old  dilapidated  and 
nnused  saw  and  grist  mill."  After  this  ad- 
mission, it  Is  too  late  to  dispute  its  location. 

We  do  not  think  It  can  be  sustained  under 
the  third  assignment  as  defendant  had  ad- 
mitted the  location  In  his  answer;  and,  had 
this  not  been  so,  the  sufficiency  of  the  evi- 
dence was  a  question  for  the  Jury. 

This  case,  from  start  to  finish,  seems  to  us 
to  be  wanting  in  deamess  of  conception,  and 
not  to  have  been  tried  upon  any  of  the  issues 
that  might  possibly  have  been  presented  upon 
the  pleadinga.    New  trial. 
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(US  N.  0.  TtO) 

ffTATB!  T.  BOBBINS  «t  aL 
(Supreme  Oonrt  of  North  Oarolina.     Dec.  6i 

1898.) 

FORCIBLS  BXTBT  iHO  DeTAIKBB  —  iNDl'OTMBNT — 

SxpARATi  Counts  —  BcrFiciBiioT   o*  £vi- 

OSHCB — JDDOMBNT  ON  OeNBBAI.  VeRDIOT. 

1.  An  indictment  waa  not  objectionable  on 
the  ground  that  it  conaiBted  of  two  papers, 
pinned  together  and  returned  as  one  bill,  where 
It  contained  two  chareea,  designated,  respect- 
irely,  aa  "Firat  Oounf'  and  "Second  Count." 

2.  Where  the  indictment,  in  separate  counts, 
charged  forcible  entry  and  detainer  on  certain 
premisea  in  possession  of  the  owner,  and  on 
the  same  premises  in  possession  of  tenants  of 
■ach  owner,  such  connta  were  not  repugnant. 

3.  Though  it  was  anffident  to  prove,  on  a 
trial  for  forcible  entry  and  detainer,  that 
prosecutrix  was  in  peaceable  possession  of  the 
premises  in  question,  defendants  were  not 
prejudiced  by  evidence  that  prosecutrix  waa  the 
owner  and  had  been  in  possession  of  such  prem- 
ises for  many  years. 

4.  Where  defendants,  by  intimidation,  or 
through  indifference  on  the  part  of  the  ten- 
anta  in  possession,  took  possession  of  the  prem- 
ises in  dispnte,  and,  on  being  ordered  off  by 
prosecutrix,  in  the  presence  of  such  tenants,  re- 
fused to  go,  and  proceeded  to  plow  the  land,  un- 
der claim  of  ownership  aa  against  prosecutrix, 
their  entry  thereupon  became  forcible  as  to  her. 

5.  A  general  verdict  of  guilty,  under  an  in- 
dictment in  two  counts,  as  to  one  of  which 
there  was  no  exception,  was  sufficient  to  sup- 
port a  judgment  thereon,  though  the  instruction 
aa  to  the  other  was  erroneous,  where  there  was 
BO  demand  for  a  separate  verdict  on  each 
count. 

Appeal  from  superior  court,  Randolph  coun- 
ty;  Allen,  Judge. 

George  Robbins  and  others  were  convicted 
under  an  Indictment  for  forcible  entry  and  de- 
tainer, and  they  appeaL    Affirmed. 

wney  Rush,  for  appellants.  The  Attorney 
Greneral,  for  the  State. 

CLARK,  J.  Tbe  Indictment  consisted  of 
two  papers,  pinned  together,  and  returned  Into 
court  as  one  bill,  the  two  charges  being  num- 
bered "First  Count"  and  "Second  Count"  We 
aee  nothing  objectionable  In  this.  Even  If 
they  had  been  returned  aa  separate  indict- 
ments and  at  dUFerent  terms,  they  could  be 
treated  as  different  counts  In  the  same  bill,  if 
germane.  State  v.  Perry,  122  N.  O.  1018,  29 
B.  B.  384. 

The  charge  In  the  first  count  was  forcible 
entiy  and  detainer  upon  the  premises  in  the 
peaceable  possession  of  Caroline  Haroldson, 
and  the  second  count  waa  for  the  same  offense 
upon  the  premises  In  possession  of  Betsy 
Black.  The  transaction  alleged  was  one  and 
the  same,  Mrs.  Haroldson  being  the  landlord, 
and  Betsy  Black  her  tenant  The  court  prop- 
erly refused  to  quash,  or  to  compel  the  solicitor 
to  elect,  or  to  arrest  Judgment;  tar  the  two 
.counts  were  not  r^ngnant,  but  "a  mere  state- 
ment of  the  tame  transaction,  to  meet  the  dlf- 
tenat  phases  of  proof."  State  t.  Harris,  106 
N.  O.  682,  11  8.  B.  377,  and  numerous  prece- 
dents dted  at  page  686, 106  N.  O.,  and  at  page 
878,  11  S.  B.  In  State  v.  Bason,  70  N.  C.  88, 
the  Indictment  for  forcible  entry  and  detainer 


was  sustained,  though  there  were  four  counts, 
laying  the  possession  In  different  persons. 

The  state  showed  by  the  testimony  of  the 
prosecutrix  that  she  was  the  owner  and  In 
possession  of  the  premises,  and  had  been  such 
for  17  years.  It  was  not  necessary  to  prove 
this  much,  as  proof  of  peaceable  possession,  by 
one  not  a  mere  Intruder  or  trespasser  himself, 
would  have  been  sufficient;  '  but  we  do  not 
see  how  the  defendants  were  hurt  by  proving 
more  than  was  necessary. 

The  court  charged  the  Jury:  "If  the  defend- 
ants went  upon  the  premises,  then  In  posses- 
sion of  Betsy  Black  and  Tom  Black,  peace- 
ably and  by  their  permission,  and  their  pos- 
session was  as  tenants  of  Mrs.  Haroldson,  and 
afterwards  Mrs.  Haroldson,  the  landlord, 
came,  and,, In  the  presence  of  the  tenants,  or- 
dered the  defendants  from  the  premises,  and 
they  refused  to  go,  and  their  numbers  or  con- 
duct was  such  as  was  calculated  to  put  her 
In  fear,  they  would  be  guilty.  The  possession 
of  the  tenant  was  the  possession  of  the  land- 
lord." In  this  there  was  no  error.  The  pos- 
session is  sub  modo  In  the  tenant,  but  it  re- 
mains in  the  landlord  certainly  to  the  extent 
that  he  can  warn  off  intruders  and  trespass- 
ers. The  defendants  were  not  mere  visitors  on 
premises  by  consent  of  the  tenant,  but  took 
possession,  plowing  the  land  up  under  claim  of 
ownership  against  the  landlord  In  possession. 
They  could  not  avoid  an  action  of  ejectment 
by  this  forcible  way  of  taking  possession.  The 
tenant  could  not  give  such  Intruders  the  right 
of  possession  by  actual  attornment;  still  less 
could  he  do  so,  as  here,  by  silence  that  was 
caused  by  Intimidation,  as  the  tenant  stated  on 
the  direct  examination,  or  by  Indifference,  as 
Intimated  on  the  cross-examination. 

The  prosecutrix  was  not  at  the  precise  point 
of  entry  at  the  Identical  moment,— she  could 
not  be  everywhere,— but  went  the  same  day, 
on  learning  of  the  entry,  and  ordered  the  de- 
fendants off,  and  they  refused  to  go,  and 
plowed  up  the  land.  The  entry  became  forci- 
ble after  being  forbidden,  if  not  so  In  Its  begin- 
ning. State  V.  Webster,  121  N.  0.  587,  28 
S.  B.  254;  State  v.  Lawson  (at  this  term)  31 
S.  B.  667,  and  cases  there  cited.  The  entry  of 
three  persons,  their  remaining  and  plowing  up 
the  land  after  being  forbidden  by  the  land- 
lord, a  woman,  was  sufficient  force.  State 
V.  McAdden,  71  N.  O.  207,  State  v.  Armfleld, 
27  N.  C.  207,  State  v.  PoUok,  26  N.  C.  806, 
and  other  cases  cited  In  State  v.  Lawson  (at 
this  term)  31  S.  B.  667. 

There  were  two  counts,  and  a  general  verdict 
on  both,  which  is  a  verdict  of  guilty  on  each 
(State  V.  Cross,  106  N.  C.  660,  10  S.  B.  857), 
as  the  defendants  did  not  exercise  their  right 
to  require  a  separate  verdict  on  each  count 
There  being  no  exception  as  to  the  other  count, 
the  verdict  thereon  would  have  sustained  the 
Judgment,  even  had  there  been  error  In  the 
Instruction  on  this  count.  It  being  surplusage. 
State  V.  Toole,  106  N.  O.  736,  11  S.  E.  168, 
which  has  been  cited  and  approved  in  State  v. 
Brady,  107  N.  a  822,  12  &  B.  826;   State  r. 
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Hall,  108  N.  O.  T76,  IS  B.  B.  189;  State  v. 
Edwards,  113  N.  C.  653,  18  S.  B.  387;  State 
V,  Perry,  122  N.  O.  1018,  29  S.  K.  384;  and 
in  other  caaet.    No  error. 


(123  N.  C.  E84) 

COMMI8SIONBES  OF  IREDELL  COUNTY 

v.  WHITE  et  aL 
(Supreme  Gonrt  of  North  Carolina.     Dec.  Q, 

1898.) 
AoooaMT— Flba  ui  Bab  — RBFBKENca— Compbo- 

III8B  AKD  BbTTLBMENT. 

1.  A  plea  of  fnll  and  final  aettlement  to  a  suit 
for  an  account  against  a  tax  collector  to  sur- 
charge his  settlement  for  specifically  alleged  er- 
rors therein  need  not  be  disposed  of  before 
ordering  a  reference,  because  such  plea  is  not 
a  bar.  • 

2.  On  a  bill  by  a  county  to  surcharge  a  set- 
tlement with  its  sheriff  as  tax  collector  for  er- 
rors specifically  pleaded,  such  errors  may  be 
corrected,  but  the  settlement  will  not  be  set 
aside. 

Appeal  from  saperlor  conrt,  Iredell  connty; 
Allen,  Judge. 

Action  by  the  commissionerB  of  Iredell 
county  against  Moses  A.  White  and  others. 
There  was  a  Judgment  for  plaintiffs,  and  de- 
fendants appeal.    Affirmed. 

B.  F.  Long  and  W.  O.  Lewis,  for  appel- 
lants.   Armfield  ft  Turner,  for  appellees. 

FURCHES,  J.  The  plaintiffs  are  the  com- 
missioners of  Iredell  county.  The  defendant 
Moses  A.  White  was  elected  sheriff  of  said 
county  in  November,  1894,  and  Inducted  Into 
said  office  on  the  first  Monday  of  December, 
1894.  As  such  officer,  he  gave  the  bond  de- 
clared on  for  the  faitfafoi  discharge  of  his 
duties  as  tax  collector,  with  the  other  de- 
fendants as  his  sureties.  As  such  sheriff  and 
tax  collector,  he  received  the  tax  lists  of 
said  county  for  the  years  1895  and  1896,  for 
collection,  and  proceeded  to  collect  said  tazes^ 
and  from  time  to  time  to  pay  them  over  to  the 
treasurer  of  said  county.  In  September,  1896, 
he  bad  a  final  settlement  with  the  plaintiffs, 
at  which  time  he  i>aid  them  all  that  he  was 
found  to  be  due  on  said  taxes,  and  this  set- 
tlement was  accepted  by  the  plaintiffs  as  a 
final  settlement,  and  recorded  by  them  In  the 
book  of  records  of  settlements  of  final  ac- 
counts. And  in  November,  189T,  he  had  anoth- 
er final  settlement  with  the  plaintiffs,  through 
a  committee  appointed  by  the  plaintiffs, 
and  he  then  paid  the  plaintiffs  'all  that  was 
found  to  be  due  them  on  account  of  all  tax- 
es collected  or  collectible  by  him.  The  de- 
fendant pleads  these  settlements  In  bar  of 
plaintiffs'  action.  But  the  plaintiffs  In  their 
complaint  set  forth  these  settlements  (or  at- 
tempts to  settle,  as  they  call  them),  and  then 
proceed  to  allege  that,  by  Inadvertence  and 
mistake,  there  were  many  errors  committed 
In  said  settlements,  which  they  point  out  spe- 
cifically In  their  complaint,  and  ask  that  the 
whole  matter  be  referred  to  some  good  ac- 
countant to  ascertain  the  truth  of  the  matter. 


and  report  This  prayer  of  plaintiffs  was 
granted  by  the  court,  and  an  order  of  refer- 
ence made.  To  this  order  the  defendants  ob- 
jected, upon  the  ground  that  they  had  plead- 
ed a  final  settlement  with  plaintiffs  for  the 
taxes  of  1895  and  also  for  1896,  and  this  plea 
had  not  been  disposed  of;  that  the  oonrt 
could  not  refer  the  case  where  there  was  a 
plea  in  bar,  until  that  was  disposed  of.  This 
is  the  only  point  presented  by  the  appeaL 

The  general  rule  is  that,  where  there  Is  a 
plea  in  bar,  it  must  be  disposed  of  before  a 
reference  for  an  account  can  be  made.  Roy- 
aler V.  Wright,  118  N.  C.  152,  24  S.  E.  746; 
Grant  v.  Hughes,  96  N.  C.  177,  2  8.  B.  339. 
The  reason  of  this  rule  Is  that  it  would  be 
useless  to  take  an  account  If  the  plea,  in  liar 
would  defeat  the  plalntifTs  action.  If  found 
for  the  defendant.  But  it  is  otherwise  where 
the  matter  pleaded  in  bar  would  not  defeat 
the  plaintiff's  action.  If  fonnd  for  the  de- 
fendant Humble  v.  Mebane,  89  N.  C.  410: 
Grant  v.  Hughes,  supra.  This  is  80  for  the 
reason  that  what  Is  pleaded  In  bar  la  not  a 
bar.  The  fact  that  there  had  been,  as  the 
parties  thought  at  the  tlme^  a  fall  and  final 
settlement  between  the  plaintiffs  and  the  de- 
fendant, creates  a  presumption,  and  makes  a 
prima  facie  case  In  favor  of  the  defendant 
This  Is  so  under  the  revenue  act  of  1895 
(chapter  119,  I  110),  and  the  act  of  1887 
(chapter  169,  1 113).  But  it  would  have  been 
so  upon  legal  principles,  without  this  special 
legislation. 

If  plaintiffs  had  alleged  that  defendant 
White,  as  sheriff  and  tax  collector  of  Iredell 
county,  had  collected  the  taxes,  and  failed  and 
refused  to  pay  over  and  account  for  the  same, 
the  defendant's  plea  of  final  setlement  and 
payment  would  have  been  a  bar  to  plaintiffs' 
action,  and  must  have  been  disposed  of  before 
the  court  would  have  been  authorized  to  make 
the  order  of  reference.  But  that  Is  not  this 
case.  The  plaintiffs  recognize  the  settle- 
ments as  creating  a  presumption— a  prima 
facie  case— for  defendants,  and  proceed  to  al- 
lege specific  errors  In  said  settlements,  and 
seek  to  surcharge  and  falsify  the  account  and 
settlement  This  was  the  equitable  mode  of 
relief.  Pom.  Eq.  Jur.  |  871.  Where  fraod  Is 
alleged  and  shown,  the  whole  account  may 
be  reopened;  but,  where  errors  only  are  al- 
leged and  specifically  pointed  out  the  ac- 
count as  stated  on  the  settlement  will  not  be 
set  aside.  The  party  allegring  error  wtU  be 
allowed  to  show  the  same,  but  this  burden 
is  on  him.  Daniell,  Ch.  PI.  &  Prac  •oea 
This  was  substantially  hdd  In  Worth  t.  Stew- 
art, 122  N.  C.  258,  29  S.  B.  579,  and  Jordan  T. 
Farthing,  117  N.  O.  181,  23  S.  B.  244,  al- 
though these  cases  do  not  fall  directly  with- 
in the  doctrine  of  surcharging  and  falsifying 
a  settled  account  This  action  seems  to  have 
been  brought  under  a  -dear  conception  of 
what  was  the  equity  practice  in  cases  of  this 
kind.  The  errors  complained  of  are  spedfl- 
cally  stated  in  plaintiffs'  complaint,  which  en- 
titles them  to  aa  order  of  reference,  that 
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they  may  show  the  errors  complained  of,  so 
as  to  correct  the  account  and  settlement,  un- 
der the  direction  of  the  court,  but  not  to  bare 
the  settlement  set  aside.  There  was  no  er- 
ror In  the  court's  making  an  order  of  ref- 
erence, as  pointed  out  In  this  opinion.  Af- 
firmed. 

(128  N.  C.  SM) 

HEATON  T.  WILSON  et  al. 

(Snpreme  Court  of  North  Garolina.     Dec  9t 
1888.) 

BBPiiBTix— Co-Paktnsrs  —  Fartibs  —  Db»eks«— 
How  Pbesbntbd. 

1.  In  an  action  of  claim  and  delivery,  to  re- 
cover chattels  owned  by  partners,  all  partners 
are  necessary  parties. 

2.  A  defense  of  defect  of  parties  plaintiff  to 
an  action  of  claim  and  delivery  may  be  made 
nnder  the  general  issue. 

Api>eal  from  superior  court,  Mitchell  county; 
Starbnck,  Judge. 

Action  by  W.  H.  Heaton  against  A.  K  Wil- 
son and  others.  There  was  a  judgment  for 
plaintiff,  and  defendants  appeal.    Rerersed. 

S.  J.  Ervln,  W.  CS.  Newland,  and  T.  A 
Love,  for  appellants. 

MONTGOMBBY,  J.     This  was  an  action 
brought  by  the  plalntUf,  Heaton,  against  the 
defendants  for  the  recovery  of  certam  per- 
sonal property  (18  figured  birch  logs)  specified 
In  the  complaint     On  the  trial  there  was  evi- 
dence going  to  show  that  Heaton  was  not  the 
sole  owner  of  the  property,  but  that  it  be- 
longed to  him  and  W.  W.  Avery,  as  partnei-s 
or  tenants  in  common.     In  this  connection 
his  honor  instructed  the  Jury  that,  "if  the  re- 
lationship between  Avery  and  the  plaintiff 
was  that  of  partners  In  the  transaction,  then 
the  plaintiff  and  Avery  are  owners  of  the  logs, 
and  the  fact  that  Avery  Is  not  a  party  would 
not  prevent  the  plaintiff  from  recovering  pos- 
session of  the  logs  in  this  action,  and  you 
should  answer  'Yes'  as  to  the  number  of  logs 
which  you  may  find  were  severed  by  plaintiff 
and    taken    possession    of    by    defendants." 
There  was  error  In   the   instruction.     The 
plaintiff  under  that  charge  got  all  of  the  logs, 
the  whole  of  the  personal  property  sued  for 
(the  value  thereof,  as  the  defendants  had  con- 
verted them),  and,  if  he  was  a  partner,  he  got 
more  than  he  was  entitled  to.    The  objection 
could  have  been  taken  advantage  of  by  de- 
murrer, or  by  motion  In  arrest  of  judgment, 
or  upon  the  general  issue,  as  was  done  here. 
Coin  V.  Wright  50  N.  O.  282.     It  is  said  In 
Holmes  v.  Godwin,  60  N.  0.  467,  that  the  old 
action  of  replevin  is  but  a  shorter  name  for 
the  action  of  claim  and  delivery,  and  one  of 
several  tenants  in  common  could  not  main- 
tain an  action  of  replevin.    Cain  ▼.  Wright 
supra;   Hart  v.  Fitzgerald,  2  Mass.  509.    Cer- 
tainly it  is  the  general  rule  that  In  all  suits 
relating  to  a  partnership  all  the  partners  are 
necessary  parties,  either  as  plaintiff  or  defend- 
ant   Bank  v.  Cbrrollton  R.  R.,  U  Wall.  628; 


McEaig  ▼.  Hebb,  42  Md.  231;  Durham  t. 
Blscbof,  47  Ind.  214.  There  are  other  and 
more  important  questions  Involved  in  this  ap- 
peal, but  we  have  concluded,  for  satisfactory 
reasons,  to  make  no  decision  upon  them  at 
this  time.  For  the  error  pointed  oat  tbera 
must  be  a  new  trial.    New  trial. 


(123  N.  C.  388) 

CAROLINA  INV.  CO.  v.  KELLY  et  al. 

(Supreme  Ciourt  of  North  Carolina.     Dec.  9, 

1898.) 

Dbfattlt  Judombntb — Rbquibites — Appeal  —  No- 
TICB — Absent  Party. 

1.  Under  Code,  t9  386,  386,  entitling  plain- 
tiff to  enter  judgment  by  default  when  defend- 
ant has  "failed  to  answer,"  if  an  answer  is 
on  file  a  defaolt  judgment  cannot  be  taken,  al- 
though defendant  is  absent  from  ooort  and  is 
not  represented  by  counsel. 

2.  Under  Code,  I  550  (amended  by  Laws 
1889,  c.  ISl),  providing  that  notice  of  appeal 
shall  "be  given  to  the  adverse  party  unless  the 
record  shows  an  appeal  taken  or  prayed  at 
the  trial  which  shall  be  sufficient"  a  recital 
in  the  case  on  apiieal  and  in  the  record  that 
"plaintiff  gives  notice  of  appeal  in  open  conrt 
neither  defendant  nor  counsel  for  defendant 
being  present"  brings  up  the  appeal  regularly. 

Appeal  from  superior  court,  McDowell 
county;  Coble,  Judge. 

Action-  by  the  Oarollna  Investment  Compap 
ny  against  Hiram  Kelly  and  others.  From 
an  order  refusing  to  enter  a  judgment  by  de- 
fault, plaintiff  appeals.    Affirmed. 

A.  0.  Avery,  for  appeUant 

CLARK,  J.  The  defendant  filed  his  vert- 
fled  answer,  denying  all  the  alleg;atIons  of 
the  complaint,  save  the  formal  one  of  the 
Incorporation  of  the  plaintifC.  This  devolved 
upon  the  plaintiff  tne  burden  of  proving 
them.  The  allegation  of  ownership  of  the 
lands  described  in  the  complaint  being  de- 
nied, an  order  of  survey  was  made.  At  the 
next  term  the  defendant  did  not  appear  ei- 
ther In  person  or  by  counsel,  and  his  former 
counsel  stated  he  had  retired  from  the  cause 
a  year  before,  by  leave  of  the  court  The 
plaintiff's  counsel  then  moved  for  judgment 
by  default  and  inquiry.  This  was  refused 
by  the  court,  on  the  ground  that  the  answer 
was  on  file.  From  this  refusal  the  plaintiff 
appealed. 

The  appeal  lay  from  a  refusal  of  judgment 
by  default  and  Inquiry.  Kruger  v.  Bank  (at 
this  term),  31  S.  E.  270,  and  cases  there  cited. 
But  we  see  no  error  in  the  refusal.  Neither 
the  withdrawal  of  counsel,  nor  the  failure  of 
the  defendant  to  retain  other  counsel,  nor 
to  be  present  in  person,  could  have  the  effect 
to  strike  out  the  answer.  As  long  as  It  was 
on  file,  a  judgment  by  default  could  not  be 
given,  since  that  is  only  allowed  when  the 
defendant  has  "failed  to  answer."  Code,  {{ 
886, 386.  The  statute  is  too  explicit  to  admit 
of  discussion  as  to  its  meaning.  No  reason 
Is  shown  why  the  plaintiff  did  not  go  on 
with  the  trial,  and  prove  bis  allegations. 
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'The  absence  of  defendant,  and  his  fallnre  to 
provide  counsel,  could  not  prejudice  the  plain- 
tiff In  any  wise. 

The  record  and  also  the  case  on  appeal  set- 
tled by  the  judge  state,  "Plaintiff  gives  notice 
of  appeal  In  open  court,  neither  defendant 
nor  counsel  for  defendant  being  present" 
Formerly,  the  Code  (section  550)  required 
notice  of  appeal  "to  be  given  to  the  adverse 
party";  but  chapter  lea.  Laws  1889,  amend- 
ed this  by  adding  "unless  the  record  shows 
an  appeal  taken,  or  prayed,  at  the  trial 
which  shall  be  sufficient"  See  Oark's  Oode 
(2d  Ed.)  S  550;  HoweU  v.  Jones,  109  N.  a 
102,  13  8.  E.  889.  The  appeal,  therefore.  Is 
properly  here.  It  lacks,  not  regularity,  but 
merit   No  error. 


(US  N.  C.  S71) 

BROWN  T.  MIENSSET  et  al. 

(Supreme  Court  of  North  Carolina.     Dee.  8, 

1808.) 

COBPORATIOSS — POWBB  OF  OFFIOBRS  —  BVIDBNOI. 

Plaintiff  admittinx  that  his  right  to  re- 
cover the  rent  depended  on  the  power  of  the  of- 
ficers of  a  corporation  to  make  the  assignment 
of  the  lease  contract  to  him,  defendant  was  en- 
titled to  show  a  release  and  discharge  from  the 
same  officers,  without  showing  their  power. 

Appeal  from  superior  court,  McDowell  oonn^ 
ty;   Starbuck,  Judge. 

Action  by  R.  W.  Brown  against  S.  Mlensset 
and  another.  Judgment  for  defendants. 
Plaintiff  appeals.     Affirmed. 


R.  O.  Burton,  for  appellant 
aud  A.  C.  Avery,  for  appellees. 


S.  J.  I^ln 


M0NT(3OMERY,  J.  In  1803,  the  Carolina 
Investment  Company  leased  to  the  defendants 
the  Round  Knob  Hotel  and  grounds,  in  Mc- 
Dowell county,  for  five  years,  for  a  certain 
annual  rentaL  The  property  had  been  wAA 
by  J.  W.  Wilson  to  the  company  for  stock  In 
the  same,  but  the  deed  had  not  been  regis- 
tered. The  plaintiff  claimed  to  be  the  owner 
of  the  contract  of  lease,  and  this  action  was 
brought  to  recover  an  amount  then  alleged  to 
be  due  under  It  On  the  trial  J.  W.  Wilson, 
a  witness  for  the  plaintiff,  had  proceeded  to 
testify  concerning  an  agreement  he  had  bad 
with  the  company,  by  which  he  came  into  the- 
possession  of  the  lease  contract,  when  the 
defendant  Frlsard  objected,  and  Insisted  that 
the  witness  should  show  with  whom  the 
agreement  was  made  and  their  authority  to 
bind  the  company.  The  objection  was  sus- 
tained, and  the  witness  testified.  In  substance, 
as  follows:  "That  be  first  spoke  to  all  the 
officers  of  the  company,  except  the  president 
upon  the  matter  of  agreement  heremafter 
mentioned,  and  that  they  all  expressed  their 
consent;  that  the  agreement  was  finally  made 
and  carried  out  by  and  between  the  witness 
on  the  one  hand,  and  J.  B.  Ervln,  vice  presi- 
dent and  8.  T.  Pearson  and  W.  C.  Ervln,  direct- 
ors, of  the  company,  on  the  other,  by  which 
said  deed  was  surrendered  to  Wilson,   and 


Wilson  surrendered  his  stock  to  tbe  company, 
and  the  contract  of  lease  was  assigned  and 
delivered  without  written  indorsement  to  WO- 
Bon,  who  was  to  receive  the  rents  mider,  and 
assume  the  obligations  imposed  upon  the  com- 
pany by,  said  contract  of  lease.  Said  lease 
was  transferred  by  Wilson  by  the  following 
indorsement:  'Pay  R.  W.  Brown.  Jaa.  W. 
Wilson.' "  The  plaintiff  rested  his  case  upon 
that  evidence,  without  offering  to  show,  far- 
ther, the  authority  of  the  vice  president;  and 
the  two  directors  of  the  company,  Peazson 
and  Ervln,  to  act  for  and  bind  the  company 
In  the  transaction;  nor  did  the  defendants 
ask  the  court  to  exclude  Qie  evidence  on  that 
ground.  The  defmdant  Frlsard  proposed  to 
show  that,  at  a  time  prior  to  the  dellTery  of 
the  lease  to  WUson,  he  agreed  with  the  same 
officers  who  made  the  agreement  with  Wilson 
that  If  he  (Frlsard)  would  procure  one  C.  C. 
MlUer  to  sign  the  lease  contract  and  notes 
therein  referred  to,  and  to  pay  $2S0,  then  due 
under  the  contract,  the  defendant  shonld  be 
discharged  from  all  liability  on  the  lease  con- 
tract, and  that  this  agreement  was  prior  to 
the  delivery  of  the  lease  to  Wilson,  carried 
Into  effect  by  defendant  Frlsard  on  the  one 
hand,  and  the  said  officers  (Ervln,  vice  pred- 
dent,  and  Pearson  and  Elrvln,  directors,  claim- 
ing to  act  In  behalf  of  the  company)  on  the 
other  hand.  There  was  objection  to  the  pro- 
posed evidence  on  the  part  of  the  plaintiff,  on 
the  ground  that  the  authority  of  the  officers  to 
bind  the  company  had  not  beoi  shown  by  the 
witness.  "The  court  Inquired  of  plaintUFi 
counsel  whether  he  did  not  In  order  to  recov- 
er, contend  that  these  officers  had  the  power 
to  make  the  contract  with  Wilson  by  which 
the  lease  was  assigned,  and  counsel  stated 
that  he  did.  Thereupon  the  court  stated  that 
If  plamtiff  relied  npon  the  assignment  of  Qtt 
lease  by  said  officers  without  authority  to  act 
for  the  company,  the  defendant  should  be  per- 
mitted to  show  that  he  had  been  released  from 
liability  by  the  same  officers,  and  admitted 
the  proposed  evidence."  TbB  plaintiff  ex- 
cepted. 

The  objection  to  the  evidence  complained 
of  is  founded  on  the  decisions  of  this  comrt  fai 
the  cases  of  Edwards  v.  Phlfer,  121  N.  C 
388,  28  S.  E.  548,  and  Phlfer  v.  Railroad  Oo., 
122  N.  O.  040,  29  S.  B.  578l  In  the  latter 
case,  on  the  cross-examination  of  the  plaintiff 
as  a'  witness  for  himself,  the  defendant's 
counsel  asked  the  witness  If  he  was  careful 
while  at  work  on  the  bridge,  and  he  answered 
that  he  was.  On  the  re-examlnatlon  of  the 
same  witness  be  was  asked  by  his  own  coun- 
sel If  he  was  careful,  and  the  answer  "Yes" 
was  allowed, .  over  the  objection  of  the  de- 
fendant, on  liie  gpround  that  the  defendant 
had  drawn  precisely  the  same  evidence  from 
the  witness,  and  that  that  was  only  a  repeti- 
tion of  the  same  evidence.  This  conrt  how- 
ever, held  on  the  appeal  that,  the  objection 
ought  to  have  been  sustained.  Bnt  tiie  case 
before  us  presents  a  much  larger  qneatlon 
than  one  of  evidence.    The  plalntUTi  right 
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to  recover  rests  upon  the  power  of  the  vice 
president  and  the  two  directors  named  to 
make  the  agreement  by  which  the  lease  con- 
tract was  assigned  and  delivered  to  Wilson. 
This  Is  apparent  from  the  evidence  of  the 
plaintiff  as  well  as  by  the  manner  in  which 
the  evidence  was  brought  out.  The  counsel 
of  the  plaintiff  on  the  trial  below,  as  we  have 
seen,  admitted  that  the  plaintiff's  right  to  re- 
cover depended  upon  the  power  of  the  officers 
above  named  to  make  the  assignment  and 
delivery  of  the  lease  contract  That  being 
■o,  the  court  below  was  clearly  right  In  allow- 
ing the  defendants  to  show  a  release  and  dis- 
cbarge by  the  same  officers  who  bad  made 
the  contract  with  Wilson,  the  assignor  of  the 
plaintiff.    No  error. 


(SS  S.  a  E8S) 

PABKER  et  aL  T.  CAROLINA  SAV.  BANK 
et  al. 

(Supreme  Court  of  South  Carolina.'    Dec.  18, 
1888J 

CORFOIU.TION8  —  EZISTBHCB  —  JdDIOUI.  NoTIOB  — 
BaXKS  —  SrOCKnOLDSKS— PSKSOMAI.  LlABILITT^ 

Equity— ExBCUTios  —  Limitations  —  8ET-Opr— 

ASSIONMBIITS—  E^CrrABLB  M0UTOAQE8  —  VuriLL 
ViKRS. 

1.  In  an  action  against  a  domestic  corpora- 
tion created  by  public  act,  its  corporate  exist- 
ence need  not  l>e  alleged,  since  the  court  will 
take  judicial  notice  of  its  existence. 

2.  Under  Act  Dec.  24,  18SS  Q.9  St.  at  Large, 
p.  212)  §  4,  making  stockholders  of  a  bank 
liable  to  the  amount  of  5  per  cent,  of  Iheir 
stock  in  addition  thereto  for  its  debts,  every 
creditor  has  an  interest  in  the  liability  of  every 
stockholder;  and  hence  equity  has  jurisdiction 
of  a  suit  for  an  accounting  of  the  assets,  and 
to  enforce  the  liability,  in  the  absence  of  a 
statute  pointing  out  a  different  course,  though 
a  le^ral  remedy  also  exists,  since  a  resort  to  the 
legal  remedy  would  entail  a  multiplicity  of 
suits. 

3.  Under  Act  Dec.  24,  1885  (19  St.  at  Large, 
p.  212)  S  4,  maldng  stockholders  of  a  bank 
liable  to  the  amount  of  5  per  cent,  of  their 
stock  in  addition  thereto  for  its  del>t8,  a  re- 
tnm  of  execution  nulla  bona  is  not  a  condition 
precedent  to  a  suit  to  enforce  the  liability, 
where  the  bank  is  insolvent,  since  execution 
would  l>e  a  useless  proceeding. 

4.  And  such  return  is  not  necessary  in  any 
event,  since  the  statutory  liability  la  primary. 

5.  Creditors  of  an  insolvent  bank  are  not 
barred  from  enforcing  the  stockholders'  liabili- 
ty under  the  two-years  limitation  of  the  gen- 
eral corporation  act  (19  St.  at  Large,  p.  540), 
since  section  22  (Rev.  St.  {  1500)  exempts  banks 
from  its  provisions,  and  the  banking  act  UO 
St.  at  Large,  p.  212)  prescribes  no  limitation 
as  to  actions  against  stockholders,  and  Code, 
f  130,  fixes  a  limitation  of  six  years  as  to  such 
actions,  to  enforce  a  liability  created  by  law. 

0.  Const  1868.  art.  12,  §  6,  making  stock- 
holders of  a  bank  liable  to  the  amount  of  their 
stock  for  its  debts,  does  not  limit  tlie  liability 
to  the  loss  of  the  stock,  but  makes  it  an  ad- 
dition thereto. 

7.  Const  1868,  art.  12,  <  6,  provides  that  the 
general  assembly  shall  grant  no  banking  char- 
ter, except  on  condition  that  the  stockholders 
shall  be  liable  to  the  amount  of  their  stock 
for  the  bank's  debts;  section  4  provides  that 
dues  from  corporations  shall  be  secured  by 
such  individual  liability  and  other  means  as 
may  be  prescribed  by  law;  and  section  6  pro- 
vides that  ail  laws  passed  pursuant  to  it  shall 
provide  for  fixing  the  personal  liability  of 
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stockholders  under  proper  limitations,  etc. 
Held,  that  section  6  does  not  prohibit  the  legis- 
lature from  imposing  a  greater  liability  than 
the  amount  of  stock,  since  the  provision  is  not 
self-executing. 

8.  Under  Act  Dec.  24,  1885  (19  St  at  Large, 
p.  212)  i  4,  malting  stockholders  of  a  bank 
liable  to  the  amount  of  6  per  cent  of  their 
stock  in  addition  thereto  for  the  bank's  debts, 
stockholders  cannot  set  off  claims  due  them  by 
the  bank  against  their  statutory  liability, 
since  their  liability  is  to  the  creditors. 

9.  And  for  the  further  reason  that  such  set- 
off would   result  in  a   preference. 

10.  Under  Kev.  St  }  1529  (20  St  at  Large, 
p.  47),  providing  that  no  transfers  of  stock 
shall  l>e  valid,  except  between  the  parties,  \m- 
til  regularly  entered  on  the  books,  a  stock- 
holder does  not  escape  his  statutory  liability 
by  transferring  his  stock  without  so  entering 
it 

11.  A  general  assignment  fay  a  bank,  executed 
by  proper  oOlceie  by  resolution  of  the  directors. 
Is  not  governed  by  Rev.  St  S  1524  (19  St  at 
Large,  p.  543),  providing  for  a  corporation's 
secnring  debits  or  mortgage  by  vote  of  the 
stockholders. 

12.  Under  Rev.  St  i  1524  (19  St  at  Lar^e, 
p.  543),  authorizing  a  corporation  to  secure  its 
debts  by  mortgage  by  vote  of  the  majority  of 
the  stock,  the  deposit  of  titie  deeds  by  the 
president  without  authority  does  not  create  an 
equitable  mortgage. 

18.  A  mere  deposit  of  title  deeds  as  security 
for  a  debt  does  not  create  an  equitable  mort- 
gage on  the  land. 

Appeal  from  common  pleas  circuit  court  of 
Abbeville  county;   O.  W.  Buchanan,  Judge. 

Suit  by  William "  H.  Parker  and  others 
against  the  Garolliut  Savings  Bank  and  oth- 
ers. There  was  a  decree  for  plaintiffs,  and 
defendants  appeaL    Modified. 

Graydon  &  Graydon,  Bulst  &  Bulst  Frank 
B.  Gary,  Trlbble  &  Prince,  De  Bruhl  &  Lyon, 
Simons,  Selgling  &  Cappelmann,  and  L.  W. 
Perrin,  for  appellants.  W.  H.  Parker,  Qnat- 
tiebaum  &  Cochran,  and  J.  N.  Brown,  for  re- 
spondents. 

JONBS,  J.  This  Is  an  action  by  certain 
creditors,  suing  on  behalf  of  themselves  and 
all  other  creditors,  against  the  assignee  of  the 
Bank  of  Lowndesville  and  its  stockholders,  for 
an  accounting  of  the  assets  of  the  bank,  and 
to  enforce  the  statutory  liability  of  stockhold- 
ers for  the  debts  of  the  bank.  From  the  de- 
cree of  the  circuit  court  the  defendant  stock- 
holders appeal,  on  numerous  exceptions, 
which  mainly  raise  questions  which  will  be 
considered  and  disposed  of  as  follows: 

1.  The  circuit  court  properly  overruled  the 
oral  demurrer  of  the  Carolina  Savings  Bank, 
that  the  complaint  did  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action,  In  not 
setting  out  in  the  body  of  the  complaint  that 
said  bank  is  a  corporation  doing  business  un- 
der the  laws  of  this  state.  In  the  titie  of  the 
ease  the  defendant  is  styled,  "Carolina  Sav- 
bigs  Bank,  a  Corporation  under  and  by  Vir- 
tue of  the  Laws  of  the  State  of  South  Car- 
olina"; and  In  the  20th  paragraph  of  the 
complaint  it  is  alleged  that  "the  defendants 
above  named  •  •  •  were,  as  appears  from 
the  books  of  said  bank,  stockholders  In  said 
Bank  of  Lowndesville,  each  In  the  amount 
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set  ont  as  follows,  to  wit:  OaroIIna  Savings 
Bank,  60  shares,"  etc.  The  circuit  court  held 
that  this  was  a  sufficient  allegation  of  corpo- 
rate existence.  Whether  this  would  be  so  In 
a  case  wherein  It  is  essential  to  aUege  corpo- 
rate existence,  may  be  doubtful;  but  in  this 
case,  clearly,  the  ruling  ia  correct  There  are 
numerous  authorities  or  cases  to  the  effect 
that  In  an  action  by  or  against  a  corporation, 
in  which  it  was  designated  by  a  corporate 
name,  there  was  no  necessity  to  allege  the 
creation  or  existence  of  the  corporation.  See 
note  to  Miller  t.  Mining  Co.  (Idaho)  35  Am. 
St  Rep.  291,  292  (s.  c.  SI  Pac  803).  In  this 
case  it  appears  that  the  "Act  to  amend  and 
renew  the  charter  of  Carolina  Savings  Bank," 
approved  December  20,  1893,  Is  made  a  pul>- 
11c  act  The  validity  of  the  act  not  being  In 
qneatlon,  the  court  would  take  Judicial  no- 
tice of  the  ^ct  of  defendant's  corporate  ex- 
istence. Such  fact,  not  being  issuable,  need 
not  be  alleged.  The  rule  which  requires  that 
in  an  action  by  or  against  a  corporation,  its 
corporate  existence  be  shown,  does  not  ap- 
ply to  a  domestic  municipal  corporation  or  a 
domestic  private  corporation  created  by  a 
public  act     Bliss,  Code  PI.  t  246. 

2.  The  court  of  equity  has  Jurisdiction  to 
entertain  this  suit  and  the  pleadings  show  a 
case  for  equitable  relief.  The  Bank  of 
LowndesvlUe  was  Incorporated  February  16, 
1891,  under  the  provisions  of  the  act  of  De- 
cember 23,  1886  (19  St  at  Large,  p.  540),  and 
thereby  became  subject  to  the  act  to  provide 
for  and  regulate  the  Incorporation  of  banks 
In  this  state,  approved  December  24,  1885  (19 
St  at  Large,  p.  212).  Section  4  of  this  act 
provides,  "The  stockholders  of  said  bank  shall 
be  liable  to  the  amount  of  their  respective 
share  or  shares  and  five  per  cent  thereof  In 
addition  thereto  for  all  Its  debts  and  liabili- 
ties upon  note,  bill  or  otherwise."  Under 
this  statute  all  the  stockholders  are  liable  to 
the  extent  named  for  all  the  debts  of  the  cor- 
poration. .  Every  creditor  has  an  interest  in 
the  liability  of  every  stockholder.  Thus,  a 
common  fund  is  created,  in  which  all  the 
creditors  are  Interested.  Unless  there  Is 
something  In  the  statute  authorizing  a  dif- 
ferent course,  the  natural  and  appropriate 
remedy  is  in  equity,  to  realize  and  distribute 
this  common  fund.  The  Bank  of  Lowndes- 
vlUe Is  alleged  and  shown  to  be  insolvent  and 
Its  creditors  and  stockholders  are  numerous. 
Even  if  it  be  conceded  that  a  remedy  at  law 
exists  under  this  statute,  still  Jurisdiction  In 
equity  is  concurrent  To  leave  each  credit- 
or to  single  out  for  suit  one  or  more  stock- 
holders at  law  would  entail  a  multiplicity  of 
suits,  and  result  in  an  unequal  distribution  of 
the  assets  for  creditors,  all  of  which  is  pre- 
vented by  entertaining  this  proceeding  In 
equity.  The  case  of  Hall  v.  Klinck,  25  S. 
O.  352,  which  held  that  any  creditor  might 
bring  his  Indivldiial  action  at  law  against  any 
stockholder,  was  based  upon  the  peculiar  lan- 
guage of  the  statute  Involved  in  that  case, 
which  the  court  construed  as  fixing  a  liability 


to  a  specified  amonnt  npon  each  stockholder 
to  pay  the  demand  of  any  creditor.  Hence 
It  was  held  that  an  action  at  law  might  be 
maintained  In  that  case,  but  the  court  did  not 
hold  that  even  under  that  statute  an  action 
In  equity  might  not  also  be  sustained  in  a 
proper  case.  Where  the  statute  provides  a 
remedy  In  law  or  equity,  that  remedy  alone 
should  be  followed;  but,  where  the  statuie 
does  not  prescribe  the  remedy  to  be  In  law  or 
equity,  the  remedy  may  be  in  either,  accord- 
ing to  the  circumstances  of  the  case,  or  the 
nature  of  the  r^ef  desired.  In  this  case  not 
only  Is  there  a  fund.  In  which  all  tlie  credit- 
ors are  Interested,  to  be  collected  and  dis- 
tributed, but  It  appears  that  some  of  the 
stockholders  are  also  creditors;  thua  present- 
ing conflicting  rights  and  equities  for  adjust- 
ment It  waa  not  necessary  that  the  com- 
plaint should  ahow  return  of  nnlla  boxa 
against  the  corporation  before  proceeding  to 
enforce  the  statutory  liabilities— First  be- 
cause the  statutory  liability  Is  primary;  and. 
second,  because,  insolvency  being  alleged  and 
shown,  nulla  bona  would  be  a  useless  pro- 
ceeding.    Bird  V.  Calvert  22  a  a  282. 

3.  The  claims  of  creditors,  who  came  tai  un- 
der the  order  of  the  court  and  proved  the 
same,  are  not  barred  under  the  two-years  lim- 
itation-of  the  general  corporation  act  (19  St 
at  Large,  p.  540).  The  banking  act  (19  St  at 
Large,  p.  212)  prescribes  no  limitation  to  ac- 
tions against  stocldiolders,  and  In  the  gen- 
eral corporation  act,  §  22  (appearing  as  sec 
tion  1500,  Rev.  St),  railroad  and  banking  cor- 
porations are  expressly  exempted  from  thr 
provisions  which  Include  the  two-years  lim- 
itation. By  section  130  of  the  Code  It  is  pro- 
vided that  actions  against  stockholders  of  a 
banldng  corporation  to  enforce  a  liability  cre- 
ated by  law  must  be  brought  within  six  yean 
after  the  creation  of  the  liability,  unless  oth- 
erwise provided  hi  the  law  under  which  such 
corporation  is  organized.  It  is  not  contended 
that  the  claims  were  not  established  within 
six  years  after  the  creation  of  the  liability. 

4.  The  defendant  stockholders  are  liable  to 
the  creditors  of  the  bank  for  a  sum  equal  to 
the  amount  of  their  respective  shares,  and 
5  per  cent  In  addition  thereto.  In  other 
words,  the  measure  of  the  stockholder's  lia- 
bility is  a  sum  equal  to  105  per  cent  of  tlie 
amount  of  his  stock.  Section  6,  art.  12,  of  the 
constitution  of  1868,  provides  that  "tbe  gen- 
eral assembly  shall  grant  no  charter  for 
banking  purposes,  nor  renew  any  banldng 
corporations  now  In  existence,  except  upon 
condition  that  the  stockholders  shall  be  liable 
to  the  amount  of  their  respective  sliare  or 
shares  of  stock  In  such  banking  institution  for 
all  its  debts  and  liabilities  upon  note,  bill  or 
otherwise."  Section  4  of  the  banking  act 
already  quoted,  uses  the  language  of  the  con- 
stitution In  providing  for  the  liability  of 
stockholders.  It  Is  contended  that  the  sto<^- 
holders'  liability,  as  expressed  by  the  words, 
"to  the  amount  of  their  respective  share  or 
shares  of  stock,"  Is  limited  to  the  mere  loss  o( 


Digitized  by 


Google 


s.  a) 


FABEEB  T.  CABOLINA  SAY.  BANE. 


676 


tbeir  stock.  But  this  construction  wonld  give 
no  force  to  the  provision  of  the  constitution 
and  act  pursuant  thereto,  since  without  any 
such  proYlsion  all  the  corporate  property  rep- 
resented by  the  stock  would  be  liable  for  the 
dehts  of  the  corporation.  Elridently,  there- 
fore, the  Intention  was  to  provide  for  a  lia- 
bility beyond  the  mere  loss  or  forfeiture  of 
the  stockholder's  interest  in  the  corporate 
property,  as  this  interest  is  necessarily  Involv- 
el  In  the  liability  of  the  corporation  for  Its 
debts.  By  the  common  law  a  stockholder  Is 
not  Individually  or  personally  liable  for  the 
debts  of  the  corporation;  hence  the  object  of 
such  provisions  was  to  create  a  personal  lia- 
bility of  the  stockholder,  beyond  and  cumu- 
lative to  the  liability  of  the  corporation  Itself, 
thus  affording  additional  protection  to  the 
public  dealing  with  the  corporation.  The  ex- 
tent of  this  personal  liability  is  not  the  stock, 
but  the  amount  of  the  stock,  or  the  amount 
equal  to  the  amount  of  the  stock;  the  stock 
being  referred  to  merely  as  a  certain  and  con- 
venient method  of  designating  or  measuring 
the  sum  for  which  each  stockholder  is  liable. 
With  few  exceptions,  this  is  the  construction 
generally  placed  upon  similar  constitutional 
or  statutory  provisions.  Morse,  Banks,  {  675; 
In  re  Empire  City  Bank,  18  N.  Y.  199,  citing 
Briggs  V.  Penniman,  8  Cow.  387,  and  Bank  v. 
Ibbotson,  24  Wend.  473;  Boot  v.  Sinnock,  120 
lU.  350,  11  N.  B.  339;  Pettlbone  v.  McGraw, 
6  Mich.  441;  WiUls  v.  Mabon.  48  Minn.  140, 
50  N.  W.  1110;  23  Am.  &  Bug.  Bnc.  Law, 
867.  We  have  no  case  in  our  own  Reports  di- 
rectly decisive  of  the  question  before  us,  but 
see  Bank  v.  Blake,  8  Rich.  Eq.  225;  Terry 
V.  Calnan,  IS  S.  C.  225.  It  is  also  contended 
that  the  provision  'in  section  4  of  the  said 
banking  act,  for  the  5  per  cent  in  addition  to 
the  amount  of  the  stock,  is  unconstitutionaL 
There  would  be  much  force  in  this  contention, 
if  section  6,  art  12,  of  the  constitution  of 
1868,  was  self-executing,  and  stood  alone  as 
fixing  the  liability  of  the  stockholder  at  a 
Q>eclfled  sum,  in  which  case  the  legislature 
could  neither  Increase  nor  diminish  the  liabili- 
ty. But  the  above  provision  of  the  constitu- 
tion was  not  self-executing.  It  was  express- 
ly addressed  to  the  general  assembly  to  regu- 
late its  action  In  granting  charters  for  bank- 
ing purposes.  Section  4  of  that  constitution 
provided  that  "dues  from  corporations  shall 
be  secured  by  such  Individual  liability  of  the 
stockholders  and  other  means  as  may  be  pre- 
scribed by  law";  and  section  5  provided,  "All 
general  laws  and  special  acts  passed  pursuant 
to  this  section  shall  make  provisions  therein 
(or  fixing  the  personal  liability  of  stockhold- 
ers under  proper  limitations,"  etc.  Reading 
these  sections  together,  the  general  assembly 
bad  no  power  to  grant  a  charter  for  banking 
purposes  without  providing  for  the  i>ersonaI 
liability  of  stockholders,  at  least  in  a  sum 
equal  to  the  amount  of  their  respective 
shares,  but  bad  power  to  provide  for  a  great- 
er liability.  Section  4  of  the  banking  act, 
therefore,  does  not  conflict  with  the  provisions 


of  the  constitution  of  1868.  We  may  add  here 
that  the  provisions  of  the  constitution  above 
quoted,  emphasizing  the  duty  of  the  legisla- 
ture to  secure  the  debts  due  by  the  corpora- 
'tion  by  providing  for  the  individual  liability 
of  the  stockholder,  clearly  show  an  Intention 
that  the  liability  should  go  beyond  the  mere 
loss  of  the  stockholder's  Interest  in  the  corpo- 
rate property. 

6.  The  OaroUna  Savings  Bank  and  the  es- 
tate of  A.  J.  Cllnliscales  cannot  set  off  the 
claims  due  them  by  the  Bank  of  Lowndesville 
against  their  statutory  liability  as  stockhold- 
ers. The  statutory  liability  is  exclusively  for 
the  benefit  of  the  creditors,  and  is  enforceable 
by  the  creditors,  and  not  by  the  corporation. 
Creditors  sue  In  their  own  right,  and  not  by 
or  through  the  corporatioa  2  Mor.  Corp.  | 
869;  Thompson  v.  Bank  (Nev.)  8  Am.  St 
Rep.  847  (s.  c.  7  Pac.  68).  The  claims  of  the 
Carolina  Savings  Bank  and  of  the  estate  of 
Cllnkscales  are  not  against  the  plaintiffs  or 
other  creditors,  but  against  the  Bank  of 
Lowndesville.  Under  our  construction  of  the 
statute  creating  the  liability,  each  creditor 
may  not  pursue  any  stockholder  for  his  debt 
On  the  contrary,  the  statute  provides  a  fund 
for  ratable  distribution  among  all  the  cred- 
itors. It  follows  from  the  foregoing  that  the 
respective  claims  lack  the  essential  element  of 
mutuality  in  order  to  warrant  either  a  legal 
counterclaim  or  an  equitable  set-off.  If  each 
creditor  had  the  right  to  enforce  his  claim 
against  any  stockholder,  some  authorities  hold 
that,  when  creditor  and  stockholder  unite  in 
the  same  person,  equity  would  not  take  from 
the  stockholder  what  be  was  entitled  to  re- 
ceive and  bad  in  possession  as  creditor,  mere- 
ly to  give  to  another  creditor,  with  no  greater 
equity.  But  our  statute  ia  not  so.  But,  fur- 
ther, since  our  statute 'creates  a  fund  for  dis- 
tribution among  all  creditors,  to  allow  a  stock- 
holder in  an  insolvent  bank  to  set  off  his 
claims  against  the  corporation  against  bis 
statutory  liability  is  Inequitable;  for  this 
would  give  him  a  preference.  Equality  here 
is  equity.  The  stockholder  must  pay  in  his 
dues  under  the  statute,  and  then  share  in  the 
common  fund  ratably  with  the  other  cred- 
itors. Authorities  are  very  niunerous  to  the 
effect  that  in  a  suit  in  equity  to  compel  pay- 
ment of  subscriptions  for  capital  stock,  a 
stockholder  cannot  set  off  a  debt  due  him  by 
the  corporation.  This  is  so  held  because  stock 
subscriptions  are  treated  as  a  trust  fund,  in 
case  of  insolvency,  for  the' benefit  of  the  cor- 
poration creditors,  and  equity  requires  its 
ratable  distribution.  Tbe  same  rule  should 
prevail  when  the  statute  creating  the  indi- 
vidual liability  of  stockholders  is  construed 
as  providing  a  common  fund  for  all  the  cred- 
itors. See  note  to  Thompson  v.  Bank  (Nev.)  3 
Am.  St  Rep.  326  (s.  c.  7  Pac.  68);  Thomp. 
Liab.  Stockh.  t  381;  2  Mor.  Corp.  {  861;  2 
Morse,  Banks,  t  691;  2  Beach,  Corp.  {  727; 
23  Am.  &  Bng.  Bnc.  Law,  846. 

6.  P.  W.  Wagner  &  Co.  and  G.  A.  Wagner 
are  not  exempt  from  liability  as  stockholders 
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by  reason  of  the  attempted  transfer  of  stock 
(27  shares)  to  J.  D.  Kelly.  It  is  conceded  that 
they  were  holders  of  the  stock  when  the  Bank 
of  LowndesTllle  failed  and  made  an  assign- 
ment for  creditors,  March  1,  1884.  After  this; 
on  June  6,  1894,  they  sold  their  stock,  execut- 
ing an  assignment  or  transfer  thereof  in 
blank  on  the  certificates  of  stock,  and  deliver- 
ing the  same;  but  It  is  not  claimed,  and  there 
was  no  evidence  to  show,  that  such  stock  was 
transferred  on  the  books  of  the  bank.  Sec- 
tion 1629,  Rev.  St  (20  St.  at  Large,  p.  47). 
provides  that  "no  transfers  of  stock  shall  be 
valid  except  as  between  the  parties  thereto, 
until  the  same  shall  have  l>een  regularly  en- 
tered upon  the  books  of  the  company,"  etc. 
This  statute  not  having  been  complied  with, 
so  far  as  creditors  of  the  bank  are  concerned, 
these  appellants  were  stockholders  when  the 
action  was  commenced.  The  evidence  further 
shows  that  they  were  stockholders  when  the 
debts  established  in  this  case  were  contracted. 
Aa  there  was  no  transfer  of  stock  in  this  case, 
we  need  not  consider  under  what  circum- 
stances a  transfer  of  stock  would  exempt  the 
transferror  from  liability  under  the  statute. 

7.  The  assignment  for  the  benefit  of  cred- 
itors by  the  Bank  of  Lowndesville  is  not  in- 
valid for  want  of  the  vote  of  the  stockholden 
therefor,  It  having  been  executed  by  the  pT«^ 
er  officers  by  resolution  of  the  board  of  di- 
rectors. We  do  not  construe  section  1524, 
Bev.  St  (19  St  at  Large,  p.  543),  as  regulat- 
ing the  manner  of  executing  an  assignment 
for  the  benefit  of  creditors  by  a  corporation. 
It  provides  as  follows:  "Any  company  organ- 
ized under  the  provisions  of  this  article  may 
borrow  money  for  the  purpose  at  carrying  out 
the  object  of  its  charter,  and  may  make  notes, 
bonds,  or  other  evidences  of  debt  and  by  a 
vote  of  a  majority  of  the  stock,  had  at  a  mee^ 
Ing  called  for  the  purpose,  by  advertisement 
as  provided  In  the  preceding  section  of  this 
article,  may  secure  the  payment  of  said  notes, 
bonds  or  evidences  of  debt  by  mortgage  or 
deed  of  trust  on  all  or  any  of  its  property 
and  franchises  both  real  and  personal."  An 
assignment  for  the  benefit  of  creditors  is  a 
transfer  of  all  of  the.  Insolvent  debtor's  prop- 
erty for  the  purpose  of  applying  the  same  to 
the  payment  of  his  debts,  without  preference. 
The  mortgage  or  deed  of  trust  on  all  or  any 
of  the  debtor's  property  to  secure  the  payment 
of  notes,  etc.,  referred  to  in  the  statute  quot- 
ed, could  not  fairly  be  construed  as  embracing 
«.  deed  of  assignment  for  the  benefit  of  cred- 
itors. The  statute  relates  to  the  conduct  of 
the  corporation's  business  as  a  going  concern. 
In  the  absence  of  legislation  prohibiting  or 
regulating  the  same,  an  insolvent  corporation 
may  make  an  assignment  for  the  benefit  of 
creditors,  as  a  natural  person  may  do,  by  vir- 
tue of  Its  general  power  to  contract  and  ac- 
quire and  transfer  property.  1  Morse,  Banks, 
(  120;  1  Beach,  Oorp.  H  367,  368;  Dabney  ▼. 
Bank,  S  S.  O.  156.  The  bank,  as  a  corpora- 
tion, acts  through  its  governing  body,  the 
board  of  directors,  unless  otherwise  provided 


by  law.  The  assignment,  therefore,  ta&ving 
been  executed  by  the  proper  officers  by  au- 
thority of  the  directors,  is  valid. 

Up  to  this  point  we  concur  with  the  decree 
of  the  circuit  court  We  come  now  to  the 
only  question  as  to  which  we  disagree  with 
the  circuit  court 

8.  The  Carolina  Savings  Bank  did  not  ac- 
quire an  equitable  mortgage  on  the  Mathews 
land  by  reason  of  the  deposit  of  the  title 
deeds  thereof  by  the  president  of  the  Bank 
of  Lowndesville  to  secure  its  debt  to  the  Caro- 
lina Savings  Bank.  In  holding  to  the  con- 
trary, the  circuit  court  erred.  In  tlie  first 
place,  the  deposit  of  the  tUle  deeds  by  the 
president.  If  Intended  aa  a  mortgage,  -was 
ultra  vires.  The  testimony  shows  that  the 
title  deeds  were  deposited  without  any  au- 
thority from  directors  or  stockholders.  Sec- 
tion 1524,  already  quoted  above,  is  a  Umita- 
tlon  on  the  power  of  the  bank  to  mortgage  its 
property.  The  power  to  mortgage  must  be 
exercised  in  the  manner  prescribed  by  the  act 
If  the  president  of  the  Bank  of  Lowndesville 
was  wlthont  power  to  execute  a  legal  mort- 
g-ige,  for  want  of  compliance  with  the  stat- 
ute, his  act  in  depositing  the  title  deeds  with- 
out the  requisite  authority  could  not  create 
an  equitable  mortgage.  But  in  the  second 
place,  the  deposit  of  titie  deeds  as  a  security 
for  debt  does  not  In  this  state,  create  an  equi- 
table mortgage  on  the  land.  The  evidence 
does  not  satisfy  ns  that  there  was  any  writ- 
ten agreement  showing  a  purpose  to  create  a 
mortgage  by  the  deposit  of  the  deeds.  We 
treat  the  case,  therefore,  as  a  mere  oral  de- 
posit of  titie  deeds  as  a  security  for  debt 
There  are  cases  In  this  state  containing  dicta 
to  the  contrary  of  the  view  now  announced  by 
this  court,  as  in  Harper  v.  Barsb,  10  Rich. 
Bq.  164;  Boyce  v.  Shiver,  8  S.  O.  628;  Hutz- 
ler  V.  Phillips,  26  S.  C.  146,  1  S.  E.  502.  But 
It  has  never  been  decided  In  this  state  that 
the  mere  deposit  of  title  deeds  to  secure  a  debt 
creates  an  equitable  mortgage.  See  the  sep- 
arate opinion  of  the  present  chief  justice  in  the 
case  last  above  cited.  While  Chief  Justice 
Simpson  expressed  such  a  view  in  his  opinion, 
the  other  members  of  the  court  did  not  com- 
mit themselves  to  that  view.  The  rule  is  weU 
established  in  England,  and  has  received 
some  support  in  this  country,  that  an  equi- 
table mortgage  on  the  land  is  created  by  the 
deposit  of  title  deeds  as  security  tor  debt  but 
the  doctrine  is  generally  rejected  in  the  Unit- 
ed States.  The  rule  as  administered  In  Eng- 
land grew  out  of  the  fact  that  there  was  no 
general  system  of  registration,  as  In  this  coun- 
try, and  the  system  of  conveyancing  rendered 
it  necessary  to  have  possession  of  the  muni- 
ments of  title.  Under  our  system  of  registra- 
tion and  conveyancing,  possession  of  the  orig- 
inal titie  deeds  Is  of  Uttie  consequence,  as  the 
records  or  certified  copies  may  take  their 
place.  The  reason  of  the  role  therefore  does 
not  exist  In  this  country.  It  is  the  general 
policy  here  to  spread  liens  upon  property  up- 
on the  public  records,  and  thus  avoid  tbe  great 
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danger  of  secret  Uena.  See  6  Am.  &  Eng.  Enc. 
Law,  683;  1  Jones,  Mortg.  $  186,  and  anthori- 
tles  dtied.  The  Judgment  of  tbe  circuit  court 
Is  modified  In  the  particular  last  above  dis- 
cussed, but  In  all  other  respects  It  Is  affirmed. 

(B4  a.  C.  1) 

SBOARS  et  si.  t.  PARROTT  et  aL' 

(Supreme  Court  of  South  Carolina.     Dec  8, 

1898.) 

Counties  —  Establishusnt  —  Elections — Fowib 

or  Legislature— 0SCRPAT1ON  of  Judicial 

Duties — Constitutional  Law. 

1.  Const,  art  7,  {  2,  in  regard  to  the  estab- 
lishment of  new  counties,  prorides  that  no  sec- 
tion of  a  county  proposed  to  be  dismembered 
■hall  be  cut  off  without  the  consent,  by  a  two- 
thirds  vote,  of  those  TOting  in  such  section.  Act 
March  9,  1896  (22  St.  at  Large,  p.  64),  [lassed  in 
pnrsuance  of  such  constitutional  provision,  pro- 
vides that  in  an  election  for  such  purpose  the 
commissioners  of  elections  for  each  old  county 
to  be  cut  shall  appoint  three  managers  for 
each  voting  place  in  the  area  of  the  old  coun- 
ty proposed  to  be  cut  oS,  and  shall  deliver  to 
them  the  books  of  registration,  and  the  elec- 
tion shall  be  conducted  in  the  same  manner  as 
general  elections.  Section  4  provides  that  the 
commissioners  of  elections  for  each  old  county 
proposed  to  be  cut  shall  canvass  the  returns  of 
the  managers  at  each  precinct  in  their  county 
at  which  such  election  has  been  held  as  such 
returns  in  general  elections  in  this  state  are 
canvassed,  and  shall  certify  the  result  thereof, 
in  a  tabulated  statement  of  the  vote  at  each 
precinct,  to  the  secretary  of  state,  who  shall 
transmit  a  tabulated  statement  of  the  vote  at 
each  precinct  to  both  branches  of  the  general 
assembly  at  its  next  session.  Section  6  pro- 
vides that  the  general  assembly  at  its  next 
session  shall  create  such  new  county,  if  two- 
thirds  of  the  qualified  electors  voting  at  such 
election  shall  vote  in  favor  of  the  establish- 
ment of  the  new  county,  and  "if  all  the  con- 
stitutional requirements  for  the  formation  of 
new  counties  have  been  complied  with,  of  all 
which  such  general  assembly  must  judge." 
Held  that  the  latter  section  does  not  constitute 
the  general  assembly  the  judge  of  whether  the 
necessary  two-thirds  vote  has  been  cast,  but 
that  fact  must  be  ascertained  from  the  tabu- 
lated returns. 

2.  If  section  6,  Act  March  9,  1896  (22  St  at 
Large,  p.  S4),   be  construed  as  investing  the 

Seneral  assembly  with  full  power  to  finally 
etermine,  on  evidence  and  argument,  whether 
the  constitutional  requirement  of  a  two-thirds 
vote  has  been  complied  with,  it  is  void,  as  an 
attempt  to  usurp  and  exercise  judicial  power. 
In  violation  of  CSonst.  art.  1,  §  14. 

3.  The  fact  that  there  is  possibly  no  right  of 
appeal  from  the  return  made  by  the  commis- 
sioners of  elections  as  to  the  result  of  an  elec- 
tion under  Act  March  9,  1896  (22  St  at 
Large,  p.  64),  to  decide  as  to  the  establishment 
of  a  new  county,  does  not  give  the  general 
assembly  power  to  set  aside  or  disregard  the 
return  by  usurping  judicial  powers,  in  viola- 
tion of  the  constitution. 

Jones,  J.,  and  Townsend  and  Buchanan,  Cir- 
cuit Judges,  dissenting. 

Original  petition  by  3.  R.  Segars,  Jr.,  and 
others  against  J.  L.  Parrott  and  others  for 
an  injunction.  Decision  by  the  judges  of 
this  court  and  by  all  of  the  tdrcuit  judges  as 
to  the  Issues  of  fact  which  should  be  refer- 
red to  a  referee  to  hear  and  determine. 

The  following  iB  the  rei>ort  of  the  referee  In 
favor  of  petitioners: 

>  For  subsequent  opinion,  see  81  S.  B.  86Bw 


"To  the  Supreme  Court:  The  undersigned 
referee,  to  whom,  by  an  order  of  this  court  bear- 
ing date  August  2,  1898,  entitled  in  this  pro- 
ceeding, it  was  referred  to  hear  and  detei;mine: 
First,  whether  the  board  of  commissioners  of 
elections  for  Darlington  county  certified  the  re- 
sult of  the  election  held  In  those  portions  of  said 
county  proposed  to  be  cut  off  for  the  purpose 
of  forming  the  proposed  new  county  of  Lee, 
under  the  order  of  his  excellency  the  govern- 
or, In  tabulated  statement  of  the  vote  at 
each  precinct,  and  transmitted  the  same  to 
the  secretary  of  state;  second,  if  so,  wheth- 
er it  appears  from  such  statement  that  two- 
thirds  of  those  voting  at  such  election  were 
in  favor  of  the  establishment  of  Lee  county, 
—respectfully  reports  that  on  the  2d  of  No- 
vember, A.  D.  1898,  a  reference  herein  was 
held  by  said  referee  for  the  purpose  of  hear- 
ing and  determining  the  questions  referred 
to  him  by  said  order,  and  that  at  the  request 
of  both  parties  the  reference  was  held  In  the 
city  of  Columbia,  at  the  office  of  the  secre- 
tary of  state,  and  that  Mr.  R.  W.  Shand,  in 
behalf  of  the  petitioners,  and  Messrs.  Tou- 
mans,  Moorman,  and  Purdy,  in  behalf  of  re- 
spondents, were  present  At  the  hearing, 
testimony  in  behalf  of  the  petitioners  only 
was  offered.  Mr.  L.  Motte  Ragln,  sworn  as 
a  witness,  testified  that  he  was  the  chief 
clerk  of  the  secretary  of  state;  that  he  has 
held  such  position  since  the  4tb  of  March, 
1897;  that  the  papers  relating  to  the  Lee 
county  election  were  then  (while  the  witness 
was  testifying)  In  the  office  of  tbe  secretary 
of  state.  Some  papers  were  then  produced 
In  a  bundle,  by  the  witness,  and  the  attorney 
for  petitioners  offered  in  evidence  one  of  sucb 
papers;  the  same  being  entitled  on  Its  face, 
'In  re  New  County  to  be  Established  Out  of 
Portions  of  Sumter,  Kershaw,  and  Darling- 
ton Counties,'  and  purporting  to  have  been 
signed  by  B.  E.  Klrven,  H.  J.  Nettles,  and  CI 
h.  Reynolds,  'Board  of  Canvassers.'  Re- 
spondents objected  to  the  admission  of  this 
paper  on  the  grounds  specified  as  follows: 
That  under  the  order  of  reference  this  paper 
Is  not  a  paper  In  which  the  commissioners 
of  election  for  Darlington  county  certify  the 
result  of  tbe  election  held  in  those  portions 
of  said  county  proposed  to  be  cut  off  for  the 
purpose  of  forming  the  new  county  of  Lee, 
under  the  order  of  the  governor,  In  tabulated 
statement  of  tbe  vote  at  each  precinct:  (1) 
Said  paper  not  being  a  certificate;  (2)  tbe 
same  not  showing  tbe  result  of  the  election 
in  tabulated  statement  of  the  vote  at  each 
precinct  After  hearing  argument  tbe  ref- 
eree admitted  said  paper  in  evidence  for 
what  it  might  be  worth,  subject  to  l>elng 
ruled  out  in  case  Its  relevancy  should  not  ap- 
pear In  the  progress  of  tbe  hearing.  To  this 
ruling  respondents  excepted.  Hon.  D,  A. 
Tompkins,  secretary  of  state,  being  called 
and  sworn  as  a  witness,  testified  that  he 
had  been  secretary  of  state  for  about  four 
years  past;  that  as  such  officer  he  received 
from  the  board  of  canvassers  of  electi<Hi  for 
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Darlington  connty  the  papers  relating  to  the 
Lee  county  election;  that  Mr.  Ragln  Is  the 
clerk  for  the  secretary  of  state.  The  wit- 
ness, was  then  asked:  'Are  the  papers  pro- 
duced here  the  papers  referred  to  by  you  In 
your  previous  testimony?'  This  question  was 
objected  to  by  respondents,  no  grounds  be- 
ing assigned  for  such  objection.  The  ref- 
eree overruled  the  objection,  and  the  witness 
answered,  'Yes.'  The  papers  shown  by  the 
witnesses,  and  Indentlfled  as  the  records  of 
the  election  (or  purporting  to  be  such)  held 
In  that  portion  of  Darlington  county  includ- 
ed in  the  proposed  new  county  of  Lee,  and 
filed  in  otBce  of  the  secretary  of  state,  in- 
cluding the  paper  first  offered  and  condition- 
ally admitted  in  evidence,  and  shown  to  form 
a  part  of  said  record,  were  then  offered  in 
evidence  as  a  whole,  as  a  record  In  its  en- 
tirety. Its  admission  as  such  was  contest- 
ed by  the  respondents  upon  the  grounds  of 
incompetency  and  Irrelevancy,  and  upon  the 
further  ground  that  the  referee  should  in- 
spect such  papers,  and  give  respondents  op- 
portunity to  make  specific  objections  to  each 
paper,  and  that  the  record  does  not  contain 
the  certificate  of  the  commissioners  of  elec- 
tion for  Darlington  county,  nor  a  tabulated 
statement  The  referee,  desiring  the  aid  of 
whatever  light  this  record  might  be  supposed 
to  throw  on  the  Issues  referred  to  htm,  ad- 
mitted it,  together  with  the  first  paper  intro- 
duced, as  a  part  of  the  same.  A  copy  of  this 
paper,  marked  *A,'  will  be  annexed  to  this 
report  After  the  last-mentioned  objection 
was  passed  upon,  the  referee  was  asked  to 
note  the  following  objection  to  the  considera- 
tion by  him  of  said  record,  to  wit:  That  the 
only  paper  that  the  commissioners  of  election 
could  transmit  to  this  office  was  a  certified 
tabulated  statement,  and  this  officer,  the  sec- 
retary, could  only  receive  and  have  such  tab- 
ulated statement.  While  the  referee  himself 
was  Inclined  to  view  as  correct  the  proposi- 
tion contained  in  the  first  clause  of  this  ob- 
jection, he  was  unable  to  discover  by  what 
method  he  would  arrive  at  a  conclusion,  one 
way  or  the  other,  on  the  issues  referred  to 
him,  without  examining  and  considering  the 
contents  of  said  record.  In  response  to  a 
question  propounded  by  respondents'  attor- 
neys, Mr.  Tompkins  testified  as  follows:  The 
papers  introduced  are  the  only  papers  I  have 
in  the  Lee  county  matter.  I  do  not  know 
whether  you  call  them  ''tabulated  state- 
ments" or  not'  The  further  questions  (two 
In  number)  asked  this  witness  were  objected 
to  by  counsel  for  petitioners;  and,  such  ob- 
jections having  been  sustained,  the  questions 
and  the  answers  thereto  are  appended  at  the 
end  of  this  report  on  a  separate  sheet  of  pa- 
per, marked,  *Testimony  Ruled  Out  by  the 
Referee.'  No  further  testimony  having  been 
offered,  the  petitioners  having  closed,  and  the 
respondents  having  announced  that  they 
would  offer  no  testimony,  a  recess  was  taken 
for  the  purpose  of  allowing  the  referee  time 
for  making  an  examination  of  said  record; 


and  after  such  recess,  and  the  hearing  by  the 
referee  of  arguments  on  both  sides  of  the 
controversy,  the  reference  was  adjourned. 
The  examination  by  the  referee  cf  the  pa- 
pers composing  said  record  showed  that  bnt 
few  of  them  were  relevant  to  the  qnestJons 
at  issue;  and  In  fact  the  dlstinguisbed  coun- 
sel for  the  petittoners.  In  his  argument,  stated 
that  only  four  of  the  papers  or  documents 
contained  in  said  record  had  any  bearing  on 
the  question  before  the  referee;  and  to  them 
the  latter's  attention  was  specially  directed. 
These  papers  are  as  follows:  (1)  Papers  in 
said  record  marked  "Testlmeny.'  (2)  Paper 
purporting  to  be  return  of  board  of  man- 
agers at  Cypress  precinct  (3)  Paper  pur- 
porting to  be  return  of  board  of  managers  at 
Ashland  precinct  on  which  was  a  statement 
that  the  ballot  box,  votes,  returns,  and  oth»' 
evidences  of  the  election  had  been  stolen  di- 
rectly after  the  counting  of  the  votes.  (4i 
Paper  hereinbefore  referred  to,  and  annexed 
to  this  report  designated  by  the  letter  'A." 
An  examination  of  these  papers,  to  which  the 
attention  of  the  referee  was  specially  direct- 
ed, as  stated,  showed  that  as  to  the  first  the 
testimony  therein  set  forth  was  taken  in  a 
contest  wherein  the  legality  of  the  elections 
at  the  Cypress  precinct  and  at  the  Asblaod 
precinct  was  challenged.  The  documents 
numbered  2,  8,  above,  are  not  lu  the  opinion 
of  the  referee,  relevant  to  the  Inquiry  and 
the  finding  which  he  is  directed  to  make. 
Elach  of  these  documents  was  found  isolat- 
ed in  the  package  of  papers  making  up  said 
record,  and  forming  no  part  by  reference 
thereto  or  otherwise,  of  Exhibit  A,  hereto 
attached,  and  neither  of  them  appears  to 
have  any  connection  whatever  with  any 
other  paper  or  document  found  in  said  rec- 
ord; and  the  referee  is  led  by  inferoice  to 
the  conclusion  that  these  two  papers  were 
intended  for  use  in  one  or  the  other  of  said 
contests,  and  doubtless  were  so  used.  As 
the  referee  has  not  been  directed  to  consider 
whether  there  is  secondary  evidence  of  the 
legality  of  the  election  claimed  to  have  been 
held  in  Darlington  county  at  the  places  and 
on  the  occasion  referred  to,  it  appears  to  him 
that  these  papers  numbered  1,  2,  3,  If  they 
have  any  connection  whatever  ttaerewltli,  are 
too  remotely  connected  with  the  matter  at 
issue  to  have  any  weight  In  leading  the  ref- 
eree to  a  proper  conclusion.  The  Itist  docu- 
ment brought  to  the  attention  of  the  referee 
In  behalf  of  the  petitioners,  as  bearing  ui>on 
the  question  at  issue,  is  the  said  Exhibit  A 
already  adverted  to  in  this  report  and  whlci 
appears  to  be  the  decision  of  certain  Indi- 
viduals, styling  themselves  'Board  of  Can- 
vassers,' in  a  protested  election  controversy, 
and  which  was  found  in  the  said  record  total- 
ly disconnected  with  any  other  document 
or  paper.  The  first  paragraph  of  this  docu- 
ment commencing  'We,'  and  ending  with  the 
word  'decide,'  and  Its  concluding  paragraph, 
together  with  many  other  expressions  found 
In  the  body  of  the  document  lead  the  referee 
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to  the  conclnsloa  that  inch  i«.i>er  wu  nevw 
Intended  for,  nor  formolated  as,  an  election 
return  or  statement,  such  aa  would  come 
'Within  the  requirements  of  section  4  of  the 
act  of  189a  (22  St  at  Large,  p.  66),  under 
-which  the  disputed  election  was  held.  This 
paper,  as  will  be  seen,  is  not  a  certified  tabu- 
lated statement;  neither  does  It  purport  to 
be  such;  and  if  these  defects,  by  any  sort 
of  construction,  could  be  brushed  away,  the 
paper  is  not  authenticated  by  the  commis- 
sioners of  election  for  Darlington  county,  nor 
does  It  purport  to  emanate  from  them,  but 
from  certain  persons  styled  'Board  of  Can- 
vassers.' And  this  paper  is  the  nearest  ap- 
proach to  a  certified  tabulated  statement 
which  could  be  found  in  the  said  record.  It 
seems  to  the  referee  that,  in  reference  to  the 
authentication  of  the  results  of  an  election 
held  under  the  act  just  referred  to  above. 
the  requirements  thereof  are  mandatory,  and 
that  a  certified  tabulated  statement  of  the 
result  of  such  an  election  is  Indispensable, 
and  such  statement,  to  be  valid,  must  be  the 
result  of  a  canvass  made  by  the  commission- 
ers of  Section,  as  such;  no  board  of  can- 
vassers being  provided  for  In  the  said  act 
In  conclusion  the  referee  finds  and  reports 
that  the  board  of  commissioners  of  election 
for  Darlington  county  did  not  certify  the  re- 
sult of  the  election  held  In  those  portions  of 
said  county  proposed  to  be  cut  off  for  the 
purpose  of  forming  the  proposed  new  county 
of  Lee,  under  the  order  of  his  excellency  the 
governor,  in  tabulated  statement  of  the  vote 
at  each  precinct,  and  transmit  the  same  to 
the  secretary  of  state.  This  finding  dis- 
penses with  the  necessity  of  any  inquiry  or 
finding  by  the  referee  on  the  second  Issue  re- 
ferred to  him.  Joseph  F.  Rhame,  Referee. 
November  17.  1888." 

Exhibit  A: 

"The  State  of  South  Carolina,  Darlington  Coun- 
ty. In  re  New  County  to  be  Established 
Out  of  Portions  of  Sumter,  Kershaw,  and 
Darlington  Counties. 

"We,  E.  B.  Klrven,  H.  J.  Nettles,  and  C. 
Ia.  Reynolds,  composing  the  board  of  elec- 
tion commissioners  for  Darlington  county, 
now  organized  as  the  board  of  canvassers 
for  the  said  county,  having  heard  with  at- 
tention and  Interest  the  testimony  In  this 
matter,  and  having  carefully  reviewed  the 
same,  which  we  liad  carefully  taken  down, 
and  having  heard  the  able  and  full  arguments 
made  by  the  attorney  for  the  contestants  and 
the  attorneys  for  the  contestees,  after  care- 
ful deliberation,  do  hold  and  decide: 

"That  the  election  at  Ashland  precinct  was 
honest  and  fair,  with  the  exception  of  two 
votes;  those  being  cast  by  Smith,  in  favor  of 
tbe  new  county,  who  lived  out  of  the  territory 
to  be  Incorporated  In  the  proposed  new  county, 
and  by  Best,  who  voted  against  the  new  coun- 
ty, and  who  lives  out  of  the  territory  to  be  in- 
corporated in  the  proposed  new  county.  We 
bold  that  there  was  no  secrecy,  but  that  this 


Section  at  this  poll  was  public,  as  tbe  testi- 
mony shows  that  a  tally  was  kept  on  the  out- 
side, and  that  tbe  vote  was  ascertained  as 
quick  on  the  outside  as  it  was  known  on  the 
inside.  Further,  this  board  having  uncontra- 
dicted evidence  as  to  the  destruction  of  the 
Ashland  box,  which  was  stolen  from  the 
house  of  P.  W.  McKenzie,  who  was  in  favor 
of  tbe  new  county,  and  who  testifies  that  the 
election  was  fair  and  honest,  and  the  sworn 
return  from  this  poll,  signed  by  all  the  man- 
agers, as  to  the  result  at  this  election,  shows 
the  total  number  of  votes  cast  to  be  196  ('Yes' 
votes,  114;  'No'  votes,  82),  we  find  the  total 
vote  cast  to  be  194  (the  'Tea'  votes,  113;  'No' 
votes,  81);  having  thrown  out,  as  illegal,  the 
ballots  cast  by  Smith  and  Best,  one  being  for 
and  one  against  the  new  county.  We  think 
that  we  are  legally  bound  to  receive  this  re- 
turn, upon  the  showing  made,  and  therefore 
the  contestants  have  failed  to  poll  the  two- 
thirds  majority  required  by  the  constltutl<Hi. 
This  board  considers  the  election  held  at  Cy- 
press to  have  been  fairly  and  honestly  con- 
ducted, but,  under  a  misapprehension,  illegal- 
ly conducted;  the  managers  of  election  hav- 
ing testified  that  they  did  not  require  a  tax 
receipt  for  taxes,  including  poll  tax,  and  no 
evidence,  as  required  under  the  constitution, 
that  the  said  tax  had  been  paid,  and  the  man- 
agers having  testified  that  this  was  done  for 
the  convenience  and  accommodation  of  the 
voters,— all  of  said  facts  being  undisputed; 
and  this  board,  considering  the  constitutional 
requirements  mandatory,  do  hereby  declare 
the  election  at  this  precinct  null  and  void. 

"In  the  opinion  of  this  board,  this  election 
should  not  have  been  held,  as  substantially  the 
same  area  was  voted  upon  in  the  election  for 
the  formation  of  Salem  county,  and,  as  this 
board  understands  It,  the  constitution  requires 
that  a  period  of  four  years  should  elapse. 

"B.  K.  Klrven, 

•Vi.  3.  Netties, 

*C.  L.  Reynolds, 

*<Board  of  Canvassers." 

Testimony  ruled  out  by  the  referee  on  the 
reference  held  at  Columbia,  S.  C,  November 
2,  1898,— this  paper  forming  a  part  of  the 
report,  to  which  it  is  attached: 

"At  said  reference  Mr.  Tompkins  was  asked 
by  respondents'  attorney:  'Did  you  transmit 
to  the  general  assembly  a  tabulated  statement 
of  the  result  of  the  election  held  In  Darling- 
ton county  on  the  question  of  the  formation 
of  Lee  county;  that  is  to  say,  such  statement 
of  the  vote  cast  at  Ashland  and  Cypress?' 
This  question  was  objected  to  on  the  ground 
that  what  the  secretary  of  state  transmitted 
to  the  general  assembly  is  not  In  issue  before 
the  referee.  The  objection  was  sustained. 
Question  addressed  to  tbe  same  witness: 
'Please  show  to  the  referee,  in  the  bundle  of 
papers  Introduced,  the  paper  whidi  Is  a  cer- 
tified tabulated  statement  of  the  said  elec- 
tion,—of  the  vote  at  each  precinct'  This 
question  objected  to  on  the  ground  that  all 
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the  papers  in  aald  bnndle  have  been  Intro- 
duced, and  It  l8  for  the  referee,  and  not  the 
witness,  to  pass  upon  their  purport  and  ef- 
fect The  objection  waa  sustained.  Joseph 
P.  Rhame,  Referee.    November  17,  1888." 

Boyd  &  Brown  and  E.  Keith  Dargan,  for 
petitioners.  Le  Roy  F.  Youmans,  Thos.  S. 
Moorman,  and  R.  O.  Purdy,  for  respondents. 

McIVER,  C.  J.  This  was  a  proceeding  insti- 
tuted in  the  supreme  court,  In  the  exercise  of 
its  original  Jurisdiction,  mainly  for  the  par- 
pose  of  testing  the  legality  of  the  establish- 
ment of  Lee  connty,  formed  from  certain  por- 
tions of  territory  cut  oB  from  the  counties  of 
Snmter,  Kershaw,  and  Darlington.  In  the  pe- 
tition it  is  alleged,  among  other  things,  that 
"the  result  of  the  dectlon  ordered  by  the  goT- 
emor  In  those  portions  of  Sumter  and  Kershaw 
counties  cut  off  from  said  counties  and  em- 
braced within  the  area  of  the  said  new  county 
was,  as  reported  by  the  managers  of  elections 
within  said  areas  and  as  declared  by  the  com- 
missioners of  election  for  said  two  old  counties, 
favorable  to  the  creation  of  said  new  county; 
but  the  result  of  said  election  in  that  portion 
of  the  county  of  Darlington  embraced  within 
the  area  of  said  new  county  was,  as  returned 
by  the  managers  of  election  within  said  last- 
named  area  and  as  declared  by  the  commis- 
sioners of  election  for  said  old  Darlington  coun- 
ty, unfavorable  to  the  creation  of  said  new 
county,  In  that,  as  reported  and  declared,  It 
failed  to  obtain  two-thirds  of  the  qualified  elect- 
ors of  said  embraced  area  of  Dailington  coun- 
ty in  favor  of  such  new  county."  These  allega- 
tions are  made  in  the  fifth  paragraph  of  the  pe- 
tition; and  in  the  twelfth  paragraph  it  Is  again 
alleged  tliat  the  proposition  to  establish  Lee 
C0Tmty"dld  not  receive  the  favorable  vote  of  two- 
thirds  of  the  qualified  electors  voting  In  each 
section  of  said  proposed  new  counties,  as  report- 
ed by  the  managers  of  election,  and  as  deter- 
mined by  the  commissioners  of  election  for  the 
several  old  counties  from  which  this  new  coun- 
ty was  proposed  to  be  taken."  In  the  sixth 
paragraph  of  the  petition  it  is  alleged  "that  the 
result  of  said  last-mentioned  election  was  cer- 
tified In  legal  form  by  the  commissioners  of 
election  for  said  three  old  counties  to  the  sec- 
retary of  state,  and  by  him  was  submitted 
to  the  general  assembly  at  Its  next  session." 
The  respondents  In  their  amended  return  say 
"that  the  statement  as  to  the  election  made 
in  paragraphs  5  and  6  of  the  petition  Is  Incom- 
plete and  incorrect,  and  respondents  aver  that 
not  only  in  the  Sumter  and  Kershaw  sections, 
but  also  in  the  Darlington  section  of  Lee  coun- 
ty, more  than  two-thirds  of  the  votes  cast 
were  cast  in  favor  of  the  formation  of  Lee 
county;  that  they  admit  that  the  election  so 
prayed  for,  as  alleged  In  paragraph  5  of  the 
petiti(Hi,  was  held,  and  the  name  proposed  for 
the  new  connty  was  'I^ee  County,'  but  they 
deny  each  and  every  other  allegation  contained 
tn  said  paragraph  of  the  petition."  And  they 
then  proceed  to  allege  that  In  Darlington  coun- 


ty there  were  only  two  predncts  at  wUdi  an 
election  was  held,  to  wit.  Cypress  and  AO- 
land;  that  the  managers  at  Cypress  duly  held 
said  election,  and  duly  delivered  to  the  oom- 
mlssloners  of  election  the  poll  list,  the  box  con- 
taining the  ballots,  and  a  written  statement  at 
the  result  of  the  election  at  that  precinct,  show- 
ing that  more  than  two-thirds  of  tiie  votes 
there  cast  were  in  favor  of  the  new  county, 
and '  that  the  commissioners  of  elections  for 
Darlington  county  at  their  first  meeting  th««- 
after  canvassed  the  return  of  the  manageis 
for  that  precinct,  and  declared  the  restilt  of 
the  election  there  In  accordance  with  said  re- 
turn; that  the  managers  of  election  at  Ashland 
precinct  did  not  deliver  to  the  commissioners 
of  elections  the  poll  list,  the  box  containing 
the  ballots,  or  the  written  statement  of  the  re- 
sult of  the  dectlon,  as  required  by  statute,  nfir 
did  they  return  the  vote  there  cast,  but  two 
days  after  the  election,  at  Darlington  Court 
House  (not  at  Ashland),  they  prepared  an  Il- 
legal, unauthorized,  and  incorrect  paper,  al- 
leging It  to  be  a  statement  of  the  vote  cast  at 
ttiat  precinct,  and  attached  thereto  an  affida- 
vit of  the  managers,  stating  that  a  wrlttec 
statement  of  the  result  of  the  election  had  bees 
put  in  the  ballot  box,  and  that  the  box  and 
contents  were  stolen  on  the  night  of  the  elec- 
tion; that  upon  such  paper  presented  by  tb« 
managers  the  commissioners  of  elections  at 
their  subsequent  meeting  declared  the  result  of 
the  election  at  Ashland  to  be  against  the  for- 
mation of  Lee  coimty,  notwithstanding  that 
protest  had  been  made  agahist  the  making  of 
such  declaration,  and  notwithstanding  the  fact 
that  more  than  two-thirds  of  the  votes  cast 
at  Ashland  precinct  had  been  cast  In  favor  of 
the-  formation  of  Lee  connty,  which  fact  was 
fully  proved  before  the  general  assembly,  'and 
the  truth  of  which  these  respondents  hoeall^e 
and  aver."  It  is  further  alleged  in  the  return 
of  respondents  that  at  the  second  meeting  of 
the  commissioners  of  dectlons  they  niegally 
declared  the  election  at  Cypress  to  be  null  and 
void,  and  never  certified  to  the  secretary  of 
state  the  result  of  the  election  at  anch  precinct 
In  tabulated  statement  of  the  vote  cast  there- 
at, as  required  by  Uw,  nor  in  any  otber  form. 
In  that  portion  of  the  original  retnm  of  re- 
spondents which  has  not  been  amended,  thev 
say,  in  answering  the  twelfth  paragraph  of  the 
petition,  that  "they  admit  that  the  petitionee 
are  citizens,  electors,  freeholders,  and  taxpay- 
ers in  Lee  county,  opposed  to  Its  creation,  but 
they  deny  each  and  every  other  allegation  of 
said  paragraph." 

After  hearing  the  petition  and  return  as 
amended,  and  after  full  argument  of  counsd 
It  appearing  that  certain  issues  of  fiiet  were 
presented  by  the  pleadings,  which  It  was  nec- 
essary should  be  referred  to  a  referee  to  hear 
and  determine,  a  question  thereupon  arose  as 
to  what  issue  or  Issues  of  fact  should  be  re- 
ferred to  the  referee;  and  there  being  a  dif- 
ference of  opinion  among  the  members  of  the 
supreme  court  as  to  that  question,  and  two  of 
the  Justices  of  this  coifrt  bavhig  expressed  a 
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dealre  that  all  of  the  drcolt  Judges  efaould  be 
called  to  the  assistance  of  the  supreme  court, 
(or  ttw  purpose  of  determining  that  question, 
In  accordance  with  the  provisions  of  section  12 
of  article  6  of  the  present  constitution,  an 
order  to  that  effect  was  accordingly  passed  on 
the  8th  of  June,  1898;  and  In  pursuance  of 
that  order  the  circuit  Judges  have  been  called 
In  by  the  Chief  Justice. 

For  a  proper  determination  of  the  question 
tbns  presented  to  the  court  as  at  present  con- 
stituted. It  will  be  necessary  to  consider 
briefly  what  Is  the  law  with  respect  to  the 
formation  of  new  counties  in  this  state.  It 
seems  that  prior  to  the  adoption  of  the  con- 
stitution of  1868  there  was  no  constitutional 
limitation  upon  the  power  of  the  general 
assembly  to  provide  for  the  formation  of  new 
counties.  But  by  section  3  of  article  2  of  the 
constitution  of  1868  the  general  assembly  was 
specifically  vested  with  the  power  to  organize 
new  counties,  with  these  limitations,  how- 
ever: That  "no  new  county  shall  be  here- 
after formed  of  less  extent  than  six  hundred 
and  twenty-five  square  miles,  nor  shall  any 
existing  counties  be  reduced  to  a  less  extent 
than  six  hundred,  and  twenty-flve  square 
miles."  The  present  constitution,  in  article 
7,  places  still  further  limitations  upon  the 
power  of  the  general  assembly  to  establish 
new  counties.  The  only  one  of  these  addi- 
tional limitations  necessary  to  be  considered 
for  the  purpose  of  determining  the  question 
now  before  us  Is  that  contained  in  section  2 
of  that  article,  whereby  it  is  provided  that 
"no  section  of  the  county  proposed  to  be 
dismembered  shall  be  thus  cut  off  without 
consent  by  a  two-thirds  vote  of  those  voting 
in  such  section."  But  the  constitution  no- 
where provides  how  the  election  for  this  pur- 
pose which  Is  required  by  section  1  of  the 
same  article  shall  be  held,  or  how  its  result 
should  be  ascertained,  and  hence  that  must 
be  provided  tat  by  the  general  assembly. 
Accordingly,  that  body,  at  Its  first  session 
after  the  adoption  of  the  present  constitution, 
passed  "An  act  to  provide  for  the  formation 
of  new  counties,  and  the  changing  of  county 
lines  and  county  seats  and  consolidation  of 
counties,"  approved  March  9,  180«  (22  St 
at  Lazge,  p.  $4).  That  act,  after  providing  in 
the  first  and  second  sections  for  the  holding 
of  an  election  to  determine  whether  any  pro- 
posed new  county  shall  be  established,  pro- 
ceeds, in  the  third  section,  to  provide  as 
follows:  "For  the  purposes  of  such  election 
the  commissioners  of  elections  for  each  old 
county  proposed  to  be  cut  shall  appoint  three 
managers  for  each  voting  place  In  the  area  of 
the  old  county  proposed  to  be  cut  off,  not 
more  than  two  of  whom  shall  be  In  favor  of 
the  proposed  new  county  or  against  It,  and 
shall  deliver  to  them  the  books  of  registra- 
tion for  those  voting  places,  which  the  regis- 
tration ofiBcers  shall  turn  over  to  the  com- 
missioners on  demand.  Such  election  shall 
be  conducted  In  the  same  manner  as  general 
Sections  In  this  state,  and  all  persons  entitled 


to  vote  under  the  constitution  and  laws  of 
this  state,  at  general  elections,  shall  be  en- 
titled to  vote  at  such  election."  The  provi- 
sions of  the  fourth  section  of  said  act  are  as 
follows:  "The  commissioners  of  elections 
for  each  old  county  proposed  to  be  cut  shall 
canvass  the  returns  of  the  managers  at  each 
precinct  In  their  county,  at  which  such  elec- 
tion has  been  held,  as  such  returns  hi  general 
elections  hi  this  state  are  canvassed,  and 
shall  certify  the  result  thereof  In  tabulated 
statement  of  the  vote  at  each  precinct,  to  the 
secretary  of  state,  who  shall  transmit  a  tabu- 
lated statement  of  the  vote  at  each  precinct 
of  an  old  county  proposed  to  be  cut  off,  to 
both  branches  of  the  general  assembly  at  its 
next  session."  Then  follows  the  fifth  sec- 
tion, in  these  words:  "The  general  assembly 
at  Its  next  session  shall  create  such  new 
county  if  two-thirds  of  the  qualified  electors 
voting  at  such  election  shall  vote  In  favor  of 
the  establishment  of  such  new  county,  and 
If  all  the  constitutional  requirements  for  the 
formation  of  new  counties  have  been  com- 
plied with,  of  all  which  such  general  as- 
sembly must  Judge." 

From  this  review  of  the  legislation,  both 
constitutional  and  statutory,  it  is  apparent 
that  one  of  the  essential  constitutional  re- 
quirements for  the  formation  of  a  new  coun- 
ty Is  that  "no  section  of  the  county  proposed 
to  be  dismembered  shall  be  thus  cut  off  with- 
out consent  by  a  two-thirds  vote  of  those 
voting  In  such  section."  Article  7,  {  2.  But 
as  the  constitution  matces  no  provision  where- 
by it  can  be  ascertained  whether  such  con- 
sent has  been  manifested  by  a  two-thirds 
vote  of  those  voting  In  the  section  of  an  old 
county  proposed  to  be  cut  oft,  In  favor  of  the 
formation  of  the  proposed  new  county,  it  was 
necessarily  left  for  the  general  assembly  to 
make  such  provision.  This  has  been  done  by 
sections  3  and  4  of  the  act  above  quoted, 
whereby  It  is  substantially  provided.  In  sec- 
tion 3,  that  managers  of  election  shall  be 
appointed  for  each  voting  place  In  the  area 
of  the  old  county  proposed  to  be  cut  off,  by  the 
commissioners  of  elections  for  such  old  coun- 
ty; that  such  elections  shall  be  conducted  In 
the  same  manner  as  general  elections  In  this 
state;  and  that  all  persons  who,  under  the 
constitution  and  laws  of  this  state,  are  en- 
titled to  vote  at  general  elections,  shall  be 
entitled  to  vote  at  such  election.  And  In  the 
fourth  section  it  is  further  provided,  substan- 
tially, that  the  commissioners  of  elections  for 
each  old  county  proposed  to  be  dismembered 
shall  canvass  the  returns  of  the  managers  at 
each  precinct  In  their  county,  where  such 
election  shall  be  held,  as  such  returns  In  gen- 
eral elections  are  canvassed,  and  shall  cei^ 
tlfy  the  result  thereof,  in  tabulated  statement 
of  the  vote  at  each  precinct,  to  the  secretary 
of  state,  who  shall  transmit  a  tabulated  state- 
ment of  the  vote  at  each  precinct  of  an  old 
county  proposed  to  be  cut  off  to  both  branches 
of  the  general  assembly  at  its  next  session. 
This,  It  seems  to  us.  Is  the  only  mode  pre- 
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■crtbed  by  law  whereby  the  essential  fact  can 
be  ascertained,  to  wit,  whetner  two-thirds 
of  the  Tote  cast  at  such  election  In  that  por- 
tion of  an  old  county  which  It  Is  proposed  to 
cat  off  for  the  purpose  of  forming  a  new 
county  were  cast  In  favor  of  the  formation 
of  such  new  county;  and  It  Is  therefore  the 
only  mode  by  which  that  essential  fact  can 
be  properly  ascertained.  Hence  the  only  la- 
sues  of  fact  necessary  to  be  referred  to  the 
referee  for  his  determination  are  whether  the 
commissioners  of  elections  for  the  county  of 
Darlington  (no  question  having  been  raised 
as  to  the  result  of  the  election  In  the  counties 
of  Sumter  and  Kershaw)  have  certified  the 
result  of  the  election,  In  tabulated  statement 
of  the  vote  at  each  precinct  of  said  county  at 
which  such  election  has  been  held,  to  the 
secretary  of  state,  and  whether  such  tabu- 
lated statement  has  been  transmitted  by  him 
to  the  general  assembly  at  its  session  next 
following  the  election,  and  whether  It  does  or 
does  not  appear  from  such  tabulated  state- 
ment that  two-thirds  of  the  votes  cast  in 
that  portion  of  the  county  of  Darlington  pro- 
posed to  be  cut  oft  for  the  purpose  of  forming 
the  new  county  of  Lee  were  In  favor  of  the 
formation  of  such  new  county;  for,  until 
this  essential  fact  is  ascertained  in  the  only 
mode  prescribed  by  law,  the  general  assem- 
bly would  have  no  power  to  pass  an  act  for 
the  formation  of  Lee  county. 

It  is  contended,  however,  that  by  the  terms 
of  the  fifth  section  of  the  act  above  quoted 
the  general  assembly  has  constituted  itself 
tile  final  Judge  of  whether  the  necessary  two- 
thirds  vote  was  cast  in  the  county  of  Dar- 
lington In  favor  of  the  formation  of  Lee  coun- 
ty, and  that  by  "An  act  to  establish  Lee 
county,"  approved  the  19th  of  February,  1898 
(22  St  at  Large,  p.  908),  It  has  finaUy  deter- 
mined that  question.  In  the  first  place.  It 
seems  to  us  that  the  language  used  in  section 
5  of  the  act  of  1896,  above  copied,  Is  suscepti- 
ble of  two  constructions,  one  of  which  would 
be  In  accordance  with  the  provisions  of  the 
constitution,  and  the  other  would  bring  that 
section  into  direct  confilct  with  the  provisions 
of  that  Instrument  In  this  state  of  things, 
the  rule  Is  well  settled  that  such  a  construc- 
tion of  an  act  should  be  adopted  as  would 
avoid  any  conflict  with  the  constitution,  rath- 
er than  a,  construction  which  would  bring 
about  a  conflict  with  the  constitntlon.  It 
may  be  that  the  general  assembly  only  In- 
tended, by  the  language  used  In  that  section, 
to  declare  that  it  should  have  the  power  to 
determine  whether  the  result  of  the  election 
had  been  ascertained  In  the  manner  prescril)- 
ed  by  law,  to  wit  by  the  mode  prescribed  by 
the  two  preceding  sections  (3  and  4,  herein- 
above copied),  and  this  Is  the  construction 
which  must  be  adopted.  The  construction 
contended  for  by  the  respondents  Is  that  by 
the  terms  of  the  fifth  section  the  general  as- 
sembly has  been  Invested  with  full  power  to 
determine  finally  whether  this  constitutional 
requirement  as  to  the  two-thirds  vote,  as  well 


as  all  the  other  constitutional  reqnirementi^ 
has  been  complied  with.  If  this  be  the  proper 
construction  of  the  lang^uage  used  in  aectloo 
5,  then  It  is  a  manifest  attempt  on  the  port 
of  the  general  assembly  to  assume  and  exer- 
cise Judicial  power,  which  is  plainly  forbid- 
den by  the  constitution  (section  14,  art  1); 
for  it  is  alleged  in  paragraph  7  of  the  original 
return  "that  all  the  allegations  of  the  petition 
as  to  the  matters  occurring  prior  to  the  pas- 
sage of  the  act  to  establish  Lee  county  w^ere 
duly  presented  to  the  general  assembly  by 
those  opposed  to  the  creation  of  this  county, 
and  full  testimony  and  full  argument  of  coun- 
sel heard  In  support  of  their  force  and  effect; 
and  It  was  after  such  presentation,  evidence, 
and  argument  that  the  act  to  establish  Lee 
county  was  enacted  by  the  general  assenably, 
upon  full  debate  and  consideration  bad." 
That  this  was  an  exercise  of  Judicial  power 
on  the  part  of  the  general  assembly  la  obvi- 
ous, and  it  Is  equally  obvious  that  It  la  in 
open  violation  of  the  section  of  the  constitu- 
tion last  cited,  which  reads  as  follows:  "In 
the  government  of  this  state  the  legislative, 
executive  and  Judicial  powers  of  the  govern- 
ment shall  be  forever  separate  and  distinct 
from  each  other,  and  no  person  or  persons  ex- 
ercising the  functions  of  one  of  said  depart- 
ments shall  assume  or  discharge  the  duties 
of  any  other."  Indeed,  if  the  hearlni^  and 
deciding  a  question  as  to  the  result  of  an  elec- 
tion, upon  evidence  and  argument  Is  not  the 
exercise  of  Judicial  power,  It  would  be  difB- 
cult  to  conceive  what  would  constitute  the 
exercise  of  such  power.  It  necessarily  In- 
volves the  hearing  of  evidence,  and  the  deter- 
mination of  questions  both  of  fact  and  law 
arising  out  of  such  evidence.  We  have  no 
Idea,  therefore,  that  the  general  assembly 
ever  Intended,  by  the  terms  of  section  5  of 
the  act  of  1896,  above  referred  to,  to  invest 
Itself  with  Judicial  power;  and.  If  it  did. 
then  that  section  of  the  act  is  clearly  nncon- 
stltutlonal,  and  therefore  null  and  void.  That 
this  was  the  view  of  the  framers  of  the  con- 
stitution Is  clearly  shown  by  the  fact  that  by 
section  11  of  article  3  of  the  constitution  It 
was  thought  necessary  to  Invest  the  general 
assembly,  In  express  terms,  with  power  to 
pass  upon  the  election  returns  and  qualifica- 
tions even  of  Its  own  members;  for  that  sec- 
tion provides  as  follows:  "Eadi  house  shall 
Judge  of  the  election  returns  and  qualifica- 
tions of  Its  own  members."  And  again,  by 
section  4  of  article  4,  to  confer  upon  the  gen- 
eral assembly  the  power  to  determine  "con- 
tested elections  for  governors."  In  these  two 
cases,  and  in  these  two  only,  are  the  general 
assembly  Invested  with  power  to  determine 
the  result  of  any  popular  election;  and  they 
are  not  only  not  Invested  with  any  power  to 
determine  the  result  of  any  other  popular  elec- 
tion, but  they  are  forbidden  to  assume  or 
exercise  such  a  power  in  any  other  case,  by 
the  terms  of  section  14  of  article  1,  above 
quoted. 
If  It  should  be  said  that  under  the  view 
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above  presented,  the  board  of  commlsslonera 
of  elections  would  be  Invested  with  the  pow- 
er to  determine  finally  the  result  of  any  elec- 
tion such  as  that  which  is  under  considera- 
tion here,  without  any  right  of  appeal  to  any 
other  tribunal,  and  that  the  general  assembly 
could  scarcely  have  intended  any  such  result, 
to  this  seyeral  answers  may  be  made:  First 
If  the  language  used  In  sections  3  and  4  of 
the  act  of  189G,  above  quoted,  requires  such 
a  construction,  then  "Ita  lex  scrlpta  est"  would 
be  a  complete  and  sufficient  answer.  Second. 
If,  however,  the  language  used  In  those  sec- 
tions is  susceptible  of  the  construction  that 
the  general  assembly  Intended  to  confer  a 
risht  of  appeal  to  the  board  of  state  canvass- 
ers, as  In  other  elections,  then  the  objection 
falls  to  the  ground,  as  there  was  in  this  case 
no  appeal  to  the  board  of  state  canvassers. 
While,  for  the  reason  just  stated,  It  is  not 
necessary  now  to  decide  whether  the  con- 
struction suggested  Is  the  proper  one,  it  may 
be  not  amiss  to  say  that  there  Is  much  In 
the  language  used  to  warrant  such  a  con- 
struction. By  section  174  of  the  Revised 
Statutes  of  1893  the  commissioners  of  elec- 
tions are  declared  to  be  the  county  board  of 
canvassers;  and  by  section  175  it  is  declared 
that  such  board  of  county  canvassers  "shall 
have  the  power,  and  it  is  hereby  made  their 
duty,  as  judicial  oflicers,  to  decide  all  cases 
under  protest  or  contest  that  may  arise,  sub- 
ject to  appeal  to  the  board  of  state  canvass- 
ers"; and  In  section  186  the  board  of  state 
canvassers.  It  is  declared,  "shall  have  power, 
and  it  la  made  theh:  duty,  as  judicial  officers, 
to  decide  all  cases  under  protest  or  contest 
that  may  come  before  them  on  appeal  from 
the  decisions  of  the  county  board  of  canvass- 
ers." And  in  several  cases  It  has  been  held 
that  the  decisions  of  the  board  of  state  can- 
vassers are  final,  and  not  reviewable  by  ap- 
I>eal  to  this  or  any  other  court,  and  at  most 
can  be  reviewed  under  a  writ  of  certiorari 
issued  by  this  court  for  errors  of  law.  Ex 
parte  RIggs  (S.  C.)  29  S.  B.  045.  It  is  true 
that  the  statutory  provisions  just  cited  orig- 
inally applied  on^  to  the  election  of  certain 
officers  therein  specified,  but  by  an  act  ap- 
proved 2d  March,  1896  (22  St.  at  Large,  p. 
55),  it  is  declared  "that  all  laws  now  of  force 
relating  to  the  formation  of  county  and  state 
boards  of  canvassers,  and  defining  their  pow- 
ers, duties  and  liabilities,  *  *  *  be  and  the 
same  are  hereby  continued  of  force,  and  ap- 
plicdble  to  all  elections  [italics  ours]  held  un- 
der the  constitution  ratified  on  the  fourth 
day  of  December  eighteen  hundred  and  nine- 
ty-five, until  repealed  or  amended  by  the  gen- 
ial assembly."  The  election  now  under  con- 
sideration being  an  election  held  under  the 
present  constitution,  it  seems  clear  that  the 
powers  and  duties  conferred  upon  the  county 
boards  of  canvassers  and  the  state  board  of 
canvassers  by  those  sections  of  the  Revised 
Statutes  which  have  been  dted  are  applica- 
ble to  this  election.  It  seems  to  ns  that  the 
words  used  in  the  third  section  of  the  act  of 


1886,  "Such  election  [that  is,  this  elecUon} 
shall  be  conducted  to  the  same  manner  as 
general  elections  in  this  state,"  and  the 
words  used  in  the  fourth  section  of  that  act, 
requiring  that  the  commissioners  of  elections, 
who,  as  we  have  seen,  constitute  the  board 
of  county  canvassers,  "shall  canvass  the  re- 
turns of  the  managers  of  each  precinct  In 
their  county  at  which  such  election  has  been 
held  as  such  returns  in  general  elections  In 
this  state  are  canvassed,"  may  be  construed 
as  implying  an  intention  on  Uie  part  of  the 
general  assembly  that  an  election  of  this 
kind  shall  be  conducted  in  all  respects  as  gen- 
eral elections  are  conducted,  in  which,  as  we 
have  seen,  the  right  of  appeal  from  the  deci- 
sion of  the  board  of  county  canvassers  to  the 
state  board  of  canvassers  is  secured.  See 
Blake  v.  Wallier,  23  a  C,  at  page  525,  where 
similar  language  has  been  construed.  But, 
even  if  there  Is  no  right  of  appeal  from  the 
return  made  to  the  secretary  of  state  by  the 
commissioners  of  elections,  it  does  not  follow 
that  there  is  no  remedy  for  a  grossly  er- 
roneous or  perhaps  fraudulent  return  of  the 
commissioners  of  elections;  and,  least  of  all, 
it  does  not  follow  that  this  remedy  is  in  the 
action  of  the  general  assembly,  by  assuming 
and  exercising  a  power  which  the  constitu- 
tion, in  express  terms,  prohibits  it  from  ex- 
ercising. It  may  be  that,  if  the  retnm  of  the 
commissioners  of  elections  is  illegal  or  er- 
roneous as  matter  of  law,  the  remedy  would 
be  by  writ  of  certiorari,  as  in  the  case  of  Ex 
parte  Riggs,  supra;  or  it  may  be  that,  if  such 
return  is  alleged  to  be  fraudulent,  it  might 
be  set  aside  and  declared  void  by  an  action 
for  that  purpose.  But,  however  this  may  be, 
It  seems  to  ns  clear  that  the  general  assem- 
bly has  no  power  either  to  set  aside  or  dis- 
regard such  return,  and  that,  until  it  Is  set 
aside  or  annulled  in  some  form  of  proceeding 
recognized  by  law,  it  must  be  regarded  as 
showing  conclusively  the  result  of  the  elec- 
tion. 

For  the  foregoing  reasons  we  cannot  adopt 
the  constrnction  of  section  6  of  the  act  of 
1896,  contended  fDr  by  the  respondents,  as 
such  a  construction  would  bring  the  act  into 
direct  conflict  with  the  constitution;  and,  on 
the  contrary,  we  must  adopt  the  construction 
of  section  5  hereinabove  first  suggested,  as 
that  will  avoid  any  conflict  between  the  act 
and  the  constitution.  From  this  it  follows 
that  the  only  questions  of  fact  necessary  to 
be  referred  to  a  referee  are:  (1)  Whether  the 
board  of  commissioners  of  election  for  Dar- 
lington county  certified  the  result  of  the  elec- 
tion held  in  those  portions  of  said  county 
proposed  to  be  cut  off  for  the  purpose  of 
forming  the  proposed  new  county  of  Lee,  un- 
der the  order  of  his  excellency  the  governor. 
In  tabulated  statement  of  the  vote  at  each 
precinct,  and  transmitted  the  same  to  the 
secretary  of  state.  (2)  If  so,  whether  it  ap- 
pears from  such  statement  that  two-thirds  of 
those  voting  at  such  election  were  in  favor 
of  the  establishment  of   Lee   county.    The 
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Judgment  of  this  court  (as  at  present  constt- 
tuted).  In  accordance  with  the  foregoing 
viewB,  baa  heretofore  been  annonnced,  hi  a 
short  order  heretofore  filed. 

GARY,  A.  J.,  and  POPE,  J.,  and  AL- 
DRIOH,  GARY,  KLUGH,  BENET,  ajid 
WATTS,  Circuit  Judges,  concur.  TOWN- 
SEND,  Circuit  Judge,  dissents. 

JONES,  J.  I  am  unable  to  concur  In  the 
opinion  of  the  Chief  Justice  in  this  case.  It 
is  grounded  on  the  proposition  that  the  leg- 
islature must  accept  as  final  and  conclusive 
the  result  of  an  election  upon  the  question 
of  creating  a  new  county  as  certified  by  the 
returns  of  the  commissioners  of  elections.  If, 
therefore,  the  result  as  returned  by  such  com- 
missionera  Is  against  the  formation  of  Lee 
county,  then  the  act  establishing  Lee  county 
is  absolutely  roid,  no  matter  how  incorrect, 
false,  or  fraudulent  such  return  may  have 
been,  and  no  matter  if  in  fact  the  requisite 
number  of  electors  did  really  vote  for  the 
formation  of  such  new  county.  The  theory 
la  that,  if  such  returns  are  incorrect,  false, 
or  fraudulent,  the  decision  of  the  legislature 
thereon  goes  for  naught,  but  an  appeal  might 
He  to  the  state  board  of  canvassers,  or  cer- 
tiorari might  lie  to  correct  mere  error  of  law, 
or  possibly  an  action  might  be  sustained  in 
the  courts  to  set  aside  such  returns  for  fraud; 
but,  until  reversed  according  to  law  by  some 
tribunal  other  than  the  legislature,  the  leg- 
islature must  accept  such  returns  as  final 
and  conclusive,  and  is  powerless  to  determine 
for  itself  whether,  in  fact,  the  requisite  num- 
ber of  legal  voters  voted  in  favor  of  the  es- 
tablishment of  the  new  county.  This  view,  it 
seems  to  me,  is  clearly  erroneous.  By  article 
7  of  the  constitution  it  is  provided,  among 
other  things,  that  if  two-thirds  of  the  quali- 
fied electors  voting  at  an  election  upon  the 
question  of  the  formation  of  a  new  county 
shall  vote  "Yea"  upon  such  question,  then  the 
general  assembly  at  the  next  session  shall  es- 
tablish such  new  county.  This  article  pro- 
vides for  other  requisites  for  the  formation 
of  new  counties,  not  necessary  to  be  men- 
tioned here.  It  is  manifest  from  this  arti- 
cle of  the  constitution  that  the  legislature  not 
only  has  the  power,  but  it  is  its  duty,  to  as- 
certain for  Itself  the  existence  of  the  condi- 
tions upon  which  it  is  required  to  establish 
a  new  county.  The  power  to  ascertain  for 
Itself  the  existence  of  conditions  is  necessari- 
ly implied  from  the  power  and  duty  to  act 
when  such  conditions  exist.  It  is  argued  that 
it  is  a  Judicial  function  to  ascertain  the  re- 
sult of  an  election,  and  that,  therefore,  under 
section  14  of  article  1  of  the  constitution, 
which  provides  for  the  separation  of  the  leg- 
islative, executive,  and  Judicial  powers  of  the 
government,  and  forbids  any  person  exercis- 
ing the  functions  of  one  of  said  departments 
to  discharge  the  duties  of  any  other,  the  leg- 
islature has  no  power  to  determine  for  itself 
-''he  result  of  such  election;   that  such  deter- 


mination would  be  an  usurpation  of  Judldal 
power.  This  argument,  it  will  be  readHy 
seen,  ignores  the  principle  that  the  constitu- 
tion must  be  read  as  a  whole.  It  may  be 
granted  that  it  is  in  some  respects  a  Judicial 
function  to  ascertain  the  result  of  an  elec- 
tion, yet  it  does  not  follow  that  it  Is  beyond 
legislative  power  to  ascertain  the  trae  result 
of  an  election  upon  the  formation  of  a  new 
county,  for  the  reason  that  the  saine  consti- 
tution which  forbids  encroachment  by  one 
department  on  the  powers  of  another  also 
makes  It  the  duty  of  the  legislature  to  ascer- 
tain the  existence  of  all  conditions  prelimi- 
nary and  requisite  for  the  creation  of  a  new 
county,  because,  as  said,  the  power  to  create 
new  counties  on  specified  conditions  by  im- 
plication carries  the  power  to  ascertain  for 
itself  whethw  the  necessary  conditions  exist 
Therefore  you  may  call  the  exercise  of  such 
power  a  Judicial  function;  it  is  nevertheleas 
a  legislative  power  under  the  constitution. 
This  is  made  very  clear  when  considered  in 
reference  to  other  constitutional  conditions 
necessary  for  the  formation  of  a  new  county, 
whether  the  proposed  new  county  contains 
the  necessary  population,  the  necessary  taxa- 
ble prc^erty,  the  necessary  area,  whether 
the  proposed  new  county  line  runs  within 
eight  miles  of  the  court  house  of  any  old 
county,  whether  the  formation  of  the  pro- 
posed new  county  would  reduce  any  old  coun- 
ty to  less  than  500  square  miles  in  area,  or 
less  than  $2,000,000  of  taxable  property,  or 
less  that  15,000  of  population.  Must  not  the 
legislature  ascertain  for  itself  whether  these 
conditions  exist?  It  can,  in  ascertaining  the 
facts,  use  its  agents  and  committees,  bnt,  as 
the  creature  is  not  superior  to  its  creator,  no 
report  of  agent  or  committee  on  these  facts 
is  final  and  conclusive  as  to  the  l^slatnre. 
Why  should  the  report  of  commissioners  of 
election  in  the  matter  of  the  condition  as  to 
the  requisite  two-thirds  vote  be  final  and 
conclusive?  It  is  conceded  that  it  is  essential 
to  have  a  special  election  to  ascertain  the  ex- 
istence of  the  requisite  vote,  but  the  power 
to  ascertain  the  result  of  the  Section  accord- 
ing to  the  truth  must  stiU  be  in  the  legisla- 
ture as  a  preliminary  to  its  action. 

But  it  is  argued  that  in  the  "Act  to  pro- 
vide for  the  formation  of  new  counties,"  etc 
approved  March  9,  1896,  the  legislature  had 
matdfested  an  Intent  that  the  Tetnm  of  the 
commissioners  of  elections  shall  be  final  and 
conclusive.  It  is  extremely  doubtful  whether 
the  legislature  could  abrogate  its  duty  to  as- 
certain for  itself  the  existence  of  conditions 
preliminary  to  the  formation  of  new  covmtles: 
but  pass  that  by.  I  contend  that  in  the  act 
supra  the  legislature  clearly  meant  to  reserve 
to  Itself  the  ascertainment  whether  the  requi- 
site vote  was  had  in  the  steps  to  form  a  new 
county.  The  requirement  in  section  3  that 
"such  election  shall  be  conducted  In  the  same 
manner  as  general  elections  in  this  state,"  may 
fairly  be  construed  as  relating  solely  to  the 
manner  of  conducting  elections  as  provided  In 
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Bectlonfl  166  to  178,  Indnslve,  of  the  Berlsed 
Statutes;  snch  as  the  reg:uIatloziB  for  opening 
and  closing  the  polls,  the  administering  of 
oaths,  the  keeping  of  poll  lists,  the  counting  of 
the  ballots  by  Che  managers,  the  statement  of 
tbe  result,  and  the  delivery  of  the  poll  lists,  the 
boxes  containing  the  ballots,  and  a  written 
statement  of  the  result  to  the  commissioners 
of  election.  So  the  lang^nage  in  tbe  fourth  sec- 
tion requiring  the  commissioners  of  election  to 
canvass  the  returns  "as  such  returns  in  gen- 
eral elections  are  canvassed"  can  be  fairly  con- 
strued as  relating  to  the  manner  of  canvassing 
and  certifying  the  result  to  the  secretary  of 
state,  and  not  as  conferring  on  tbe  commis- 
sioners of  election  the  powers  of  the  board  of 
county  canvassers  in  general  elections.  The 
exercise  of  the  powers  of  the  board  of  county 
canvassers  In  general  elections  is  subject  to 
the  right  of  appeal  to  the  board  of  state  can- 
vassers. But  the  legislature  expressly  requir- 
ed tbe  commissioners  of  election  to  certify  the 
result  to  the  secretary  of  state,  who  In  turn 
should  transmit  to  the  general  assembly.  This 
seems  to  elhnlnate  the  board  of  state  canvass- 
ers as  a  tribunal  to  which  an  appeal  might  be 
taken  from  the  commissioners  of  election,  and 
It  is  Impossible,  without  express  language  to 
that  effect,  to  conceive  that  tbe  legislature 
meant  to  confer  upon  tbe  commissioners  of 
election  such  powers  as  contended  for  without 
having  provide^  for  an  appeal,  unless  the  legis- 
lature Intended  to  reserve  for  itself  the  right 
to  ascertain  the  true  result  of  tbe  election. 
It  is  not  at  all  probable  that  the  legislature 
w^onld  malie  the  commissioners  of  election  of 
established  cotmtlea,  who,  according  to  human 
nature  and  experience,  would  be  expected  to 
be  opposed  to  the  dismemberment  of  these 
counties,  the  sole  and  final  arbiters  on  the 
question  of  dismemberment,  but  it  is  easy  to 
understand  why  the  legislature  would  author- 
ize such  commissioners  of  election  to  canvass 
the  returns  in  the  manner  such  returns  are 
canvassed  in  general  dectlons,  with  the  pro- 
vision that  the  returns,  or  a  statement  there- 
of, be  sent  to  the  secretary  of  state,  to  be  by 
him  transmitted  to  the  legislature,  which,  by 
tbe  constitution,  must  decide  for  itself  whether 
conditions  exist  which  are  necessary  for  the 
formation  of  a  ■  new  county.  No  one  would 
contend  that  the  decision  of  a  board  of  county 
canvassers  is  final  as  to  an  election  of  govern- 
or or  a  member  of  tbe  general  assembly. 
Why?  Because,  by  the  constitution,  contest- 
ed elections  for  governor  are  to  be  determined 
by  tbe  general  assembly,  and  because,  by  the 
constitution,  each  house  shall  judge  of  the 
election  returns  and  quallflcatlons  of  its  own 
members.  It  follows  that  no  one  ought  to 
contend  that  the  decision  of  tbe  commissioners 
of  election  is  final  and  conclusive  in  tbe  mat- 
ter of  an  election  for  the  formation  of  a  new 
county.  Why?  Because,  under  the  constitu- 
tion, it  Is  the  duty  of  the  legislature  to  ascer- 
tain for  itself  whether  constitutional  require- 
ments for  tbe  creation  of  a  new  county  have 
been  complied  with;  the  power  to  create  upon 


conditions  necessarily  implying  power  and 
duty  to  ascertain  the  existence  of  such  condi- 
tions. But  further,  the  fifth  section  of  said 
act  of  1896  makes  It  perfectly  manifest  that 
the  legislature  did  not  Intend  to  make  the  de- 
cision of  the  commissioners  of  election  final 
and  conclusive.  It  reads:  "The  general  as- 
sembly at  Its  next  session  shall  create  such 
new  county  if  two-thirds  of  the  qualified  elect- 
ors voting  at  such  election  shall  vote  In  favor 
of  the  establishment  of  such  new  county,  and 
If  all  tbe  constitutional  requirements  for  the 
formation  of  new  counties  have  been  com'plled 
with,  of  all  which  such  general  assembly  must 
Judge."  I  will  not  lay  stress  on  the  fact,  but 
I  call  attention  to  It,  that  this  section  does 
not  say  that  the  general  assembly  shall  create 
the  new  county  If  the  result  of  the  election  as 
returned  by  tbe  commissioners  of  election  Is 
in  favor  of  the  establishment,  as  it  would  have 
said  naturally  If  such  had  been  the.  lejdslative 
intent  On  the  contrary,  the  new  county  is  to 
be  created  if  two-thirds  of  the  qualified  elect- 
ors voting  at  such  election  shall  vote,  etc. 
But  what  I  do  wish  to  emphasize  Is  this  lan- 
guage of  tbe  section:  "of  all  which  such  gen- 
eral assembly  must  Judge."  This  most  dis- 
tinctly and  positively  affirms  that  the  decision 
of  the  commissioners  of  election  is  not  final, 
and  that  the  legislature  will  Judge  for  itself 
as  to  compliance  with  all  constitutional  re- 
quirements. I  confess  my  inability  to  see  how 
this  can  be  doubted.  It  Is  said  that  to  give 
this  construction  would  place  the  act  In  con- 
flict with  the  constitution,  which,  if  possible, 
should  be  avoided.  By  the  same  reasoning, 
ought  we  not  to  av(dd  a  construction,  the  ef- 
fect of  which  will  Inevitably  result  In  declar- 
ing the  act  to  establish  Lee  county  void,  If 
perchance  the  result  of  the  election  as  returned 
by  the  commissioners  of  election  Is  different 
from  tiie  result  as  declared  in  the  act?  But 
I  do  not  think  the  fifth  section  conflicts  with 
constitution.  The  legislature,  as  I  construe 
tbe  section,  did  not  mean  to  make  Itself  the 
flnal  Judge  whether  all  constitutional  require- 
ments have  been  complied  with,  but  meant  to 
reserve  its  right  of  ascertaining  for  its  own 
guidance  whether  constitutional  requirements 
have  been  in  fact  complied  with.  The  lan- 
guage certainly  negatives  tbe  Idea  that  tbe 
decision  of  the  commissioners  of  election  was 
Intended  to  be  flnal.  I  agree  fully  that  the 
legislature  Is  not  the  flnal  Judge  of  tbe  ex- 
istence of  conditions  essentia  under  the  con- 
stitution for  the  creation  of  a  new  county. 
My  view  In  this  matter  Is  that  the  legislature 
must,  in  the  first  instance,  determine  for  Itself 
whether  constitutional  requirements  for  tbe 
formation  of  new  counties  have  been  compiled 
with,  in  order  that  it  may  exercise  its  pow- 
er and  discharge  Its  duty  In  the  premises;  but, 
when  tbe  act  creating  a  new  county  Is  passed, 
it  is  within  the  power  of  the  courts  to  declare 
such  act  xmconstitutional,  if  It  clearly  or  be- 
yond a  reasonable  doubt  appears  that  some 
constitutional  requirement  has  not,  In  fact, 
been  complied  with.    The  presumption  Is  that 
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tlie  act  of  the  leglslatnre  Is  vaHd,  and  Is  ccu- 
slstent  witb  the  facta  appertaining  to  the  dis- 
charge of  Its  duty  and  exercise  of  its  power. 
On  those  who  assail  It  rests  the  burden  of 
showing  clearly  some  constitutional  vice.  As 
against  an  act  of  the  legislature  deciding  to 
the  contrary,  the  return  of  commissioners  of 
election  In  the  matter  of  forming  a  new  county 
Is  not  final  and  conclusive.  If  I  am  correct  in 
these  views,  then  the  reference  of  issues  hi 
this  case  should  go  further  than  provided  for  In 
the  order  of  the  court,  so  as  to  allow  the  par- 
ties to  show  the  true  state  of  facts  under  the 
Issues  of  fact  raised  In  pleadings,  Independ- 
ent of  the  return  of  the  commissioners  of  elec- 
tion, and  Independent  of  the  action  of  the 
legislature  thereon.  But,  in  any  event,  the 
limitation  of  the  reference  to  the  mere  ascer- 
tainment of  the  result  of  the  election  as  re- 
tnmed  by  the  commissioners  of  election  should 
not  be  based  on  the  ground  that  such  returns 
of  the  commissioners  are  final  and  conclusive. 
Under  my  view,  a  reference  merely  to  ascer- 
tain what  was  returned  by  said  commissioners 
is  of  no  avail,  since  such  return  in  no  way 
concluded  the  legislature  on  the  question 
whether  the  requisite  vote  was  had  for  the 
formation  of  Lee  county. 

BUCHANAN,  Circuit  Judge.  The  eonstltu- 
tliHial  convention  of  1895,  in  article  7,  provid- 
ed for  the  formation  of  new  counties,  empow- 
ering the  governor,  on  the  petition  of  one- 
third  of  the  qualified  electors  within  the  area 
of  each  section  of  an  old  county  proposed  to 
be  cut  off  to  form  a  new  county,  setting  forth 
the  boundaries  and  showing  compliance  with 
the  requirements  of  the  article,  taxable  prop- 
erty, requisite  population,  that  election  had 
not  theretofore  been  held  within  four  years 
last  past,  etc.,  to  order  an  election  In  which 
the  qualified  electors  of  the  proposed  area 
shall  vote  upon  the  question.  Section  2  pro- 
vides: "If  two-thirds  of  the  qualified  elect- 
ors voting  at  such  election  shall  vote  'Yes' 
upon  such  questions  then  the  general  as- 
sembly at  the  next  session  shall  establish 
such  new  county."  The  general  assembly  at 
the  next  session  (1896),  for  the  purpose  of 
carrying  ont  this  provision  of  the  constitu- 
tion, passed  "An  act  to  provide  for  the  forma- 
tion of  new  counties,"  etc.  Acts  1896,  p.  64. 
Section  6  of  said  act  declares,  after  laying 
down  the  procedure:  "The  general  assembly 
at  Its  next  session  shall  create  such  new 
county  If  two-thirds  of  the  qnallfled  electors 
voting  at  such  election  shall  vote  In  favor  of 
the  establishment  of  such  new  county,  and 
if  all  the  established  requirements  of  the 
formation  of  new  counties  have  been  com- 
piled with,  of  all  of  which  such  general  as- 
sembly shall  judge."  Such  a  petition  re- 
qolred  by  the'  constitution  was  presented  to 
the  governor,  who,  being  convinced  of  the 
truth  of  the  matters  therein  contained,  or- 
dered an  election  in  the  territory  set  out  In 
the  petition.  Immediately  after  the  election 
ther«  were  charges  of  inegularities,  of  the 


theft  of  the  box,  etc.    The  retams  <lf  tbey 
may  be  so  termed)  of  two  boxes— Ashland 

and  Cypress— were  counted  ag:alnst  the  for- 
mation of  the  new  county,  making  the  result 
In  favor  of  the  opposition  to  the  new  county. 
Those  in  favor  of  the  formation  of  Lee 
county  protested  against  such  a  declaration, 
and  satisfied  the  general  assembly  that  the 
requisite  number  of  ballots  had  been  cast  in 
favor  of  the  formation  of  the  new  county: 
whereupon  the  act  of  1898  was  passed  In  re- 
sponse to  the  constitutional  requirement,  de- 
claring "that  a  new  judicial  and  election 
county  to  be  known  as  Lee  county  is  hereby 
formed";  the  petitioners  claiming  that  tbe  act 
of  1898  was  "null  and  void"  (but  nowhere  al- 
leged it  was  contrary  to  the  constitution), 
because  it  had  declared  that  two-thirds  of  the 
qualified  electors  had  voted  for  the  establish- 
ment of  the  new  county,  which  was  not  the 
fact,  and  because  there  had  heea  an  election 
in  the  same  territory  within  four  years  last 
past.  The  traverse  to  the  return  does  say 
that  the  general  assembly'  was  not  so  on- 
powered  to  pass  upon  the  returns,  but  were 
bound  to  adopt  the  returns  of  the  managers 
of  the  election,  and  pray  for  an  injunction 
against  the  respondents,  who  are  cocamisslon- 
ers  for  the  new  county.  The  purpose  sought  is 
to  enjoin  the  carrying  ont  of  certain  duties  de- 
volved by  the  statute  upon  certain  officers,  whc 
it  is  alleged,  are  attempting  to  set  up,  improp- 
erly, another  political  subdivision  of  the  state, 
to  t>e  called  "Lee  County."  The  main  ques- 
tion to  be  considered  refers  to  the  establish- 
ment, formation,  and  organization  of  Lee 
county.  Was  It  properly  and  legally  consti- 
tuted? And,  as  necessary  to  a  full  under- 
standing of  this  matter,  what  is  necessary 
to  the  establishment  of  a  new  county  under 
the  constitution  of  1896  and  the  Acts  of  1886 
and  1898?  Who  is  to  determine  whoi  and 
how  the  new  county  is  and  has  been  estab- 
lished? Who  is  to  determine  when  and  bow 
the  requisite  provisions  have  been  compiled 
with?  Is  it  merely  a  question  affecting  the 
exercise  of  political  powers,  and  therefore  be- 
longing to  the  legislative  department;  or  Is  It 
a  "judicial"  question,  requiring  resort  to  die 
courts  for  the  determination  of  the  effect  of 
the  evidence  upon  which  the  legislature  sees 
fit  to  act,  and  necessitating  the  oversight  and 
guardianship  of  the  judiciary  as  to  the  man- 
par  in  which  the  general  assembly  discharged 
its  duty  in  the  premises?  Who  is  to  say  when 
the  requirements  of  the  law  have  been  ful- 
filled? As  incidental  to  the  power  of  the 
legislature  to  organize  new  counties,  does  not 
there  reside  In  that  body  the  power  to  decide 
the  conditions  to  be  present  upon  which  the 
power  so  to  create  new  counties  is  to  l>e  ocer- 
cised?  If  BO,  Is  this  determination  under  the 
constitution  and  laws  upon  the  matter  to  be 
subject  to  the  review  of  the  judiciary,  who 
may  look  Into  the  record,  and.  In  the  face 
of  the  legislative  determination  that  certain 
facts  exist,  decide  that  these  facts  do  not 
exist?    These  are  questions  for  grave  and 
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aerioofl  eonaideratloa  Tbat  a  conn  ahould 
be  clothed  witb  power  to  Inquire  Into  the 
evidence  upon  which  the  leglslatnre  acta  In 
paulng  an  act  looking  to  the  creation  of  a 
political  division  of  the  state  la  a  proposition 
moat  unusual,  but  tbat  It  should  not  only  look 
into  and  weigh  the  evidence,  but  actually 
reverse  the  action  of  the  legislative  body  up- 
on a  matter  required  by  the  constitution  to 
be  passed  upon  by  that  body  is  most  start- 
ling. Whether  a  particular  thing  la  required 
by  the  constitution  to  be  done,  is  a  question 
of  law,  but  waether  the  particular  matter  has 
been  done,  and  has  been  proven  to  exist,  in- 
volves a  question  of  fact  As  some  fact  must 
appear  to  have  been  considered  before  the 
act  could  be  passed,  the  passage  of  every 
auch  act  necessarily  implies  that  the  evil  to 
be  remedied  or  the  right  to  be  declared  waa 
before  the  legislator's  mind,  and  by  him  con- 
aldered  and  determined.  But  does  this  de- 
termination necessarily  mean  this  was  a  "Ju- 
dicial" determination,  and  necessarily  touch- 
ing upon  the  domain  of  the  judiciary?  Cer- 
tainly not  If  thia  la  not  obnoxious  to  the 
constitution  in  the  individual  legislator,  bow 
can  It  be  said  to  be  obnoxious  to  the  consti- 
tution when  it  Is  made  by  all  members  col- 
lectively, with  written  evidence  before  them? 
Having  the  right  to  decide  upon  and  be  con- 
Tinced  of  certain  election  results,  have  they 
not  the  right  to  say  what  evidence  shall  con- 
vince their  minds?  The  constitutional  con- 
vention and  legislature  knew  that  the  law 
of  elections  was  never  fully  carried  out  with 
technical  nicety,  and  that  it  la  the  result— the 
kernel,  not  the  shell;  the  substance,  not  the 
form— that  la  to  be  valued,  and  did  not  intoid 
to  put  more  value  upon  the  box,  or  certain 
returns,  than  the  expression  of  opinion  of  the 
voters  whose  ballots  should  be  placed  In  the 
box.  Having  required  that  the  public  expres- 
alon  shall  be  evidenced  by  votes  put  Into  a 
certain  box,  and  that  then  It  should  be  return- 
ed, now,  because  of  Its  purposed  destruction, 
ahould  it  be  said  the  legislature  was  deprived 
of  the  right  to  inquire  into  the  result  In  any 
other  manner?  If  so,  the  destruction  of  bal- 
lot boxes  would  be  a  serious  obstacle  to  the 
formation  of  new  counties,  and  the  will  of 
the  people  would  be  overthrown.  I  think 
the  right  to  decide  the  result  of  an  election 
necessarily  implies  the  authority  to  effectuate 
the  duty  to  penetrate  through  ^1  masks,  sub- 
terfuges, and  pretenses,  fraud  and  chicane  of 
all  sorts;  for,  as  fraud  is  counterfeit,  there 
la  no  real  obstacle.  The  trouble  comes  from 
a  failure  to  distinguish  between  the  exercise 
of  a  legitimate  power  and  the  employment 
of  necessary  means  for  exercising  that  power. 
The  powers  apportioned  to  one  of  the  de- 
partments of  government  carries  with  it  the 
right  to  use  means  appropriate  to  the  ex- 
ercise of  that  power.  The  constitution  (arti- 
cle 7,  f  1)  provides  for  beginning  the  machin- 
ery looking  to  a  vote  upon  the  subject  of  a 
new  county.  It  provides  for  the  petition  to 
the  governor,  "setting  forth  the  boundaries, 


and  showing  compliance  with  the  require- 
ments of  thia  article,"  and  that  "^e  governor 
shall  order  an  election  within  a  reasonable 
time  thereafter  by  the  qualified  electors  with- 
in the  proposed  area,  in  which  election  they 
sliall  vote  'Yes'  or  'No'  upon  the  question  of 
creating  such  new  county,  and  at  the  same 
election  the  question  of  a  name  and  a  county 
seat  for  such  county  shall  be  submitted  to  the 
electors."  Let  ua  atop  here,  and  see  what 
the  governor  is  to  do.  He  is  to  Judge  and 
determine  whether  the  "requirements"  of  this 
article  (article  7)  have  been  performed.  What 
aie  the  requirements  of  this  article?  (1) 
That  one-third  of  the  qualified  electors  with- 
in the  area  of  each  section  of  an  old  county 
proposed  to  be  cut  off  haa  petitioned  him  for 
the  creation  of  the  new  county.  (2)  That  no 
election  upon  the  question  of  forming  the 
same  propoaed  new  county  baa  been  held 
within  four  yeara  last  past  (S)  That  the 
proi)08ed  new  county  to  be  formed  will  con- 
tain at  least  the  one  hundred  and  twenty- 
fourth  part  of  the  whole  number  of  the  in- 
habitants of  the  state,  (b)  Tbat  It  will  con- 
tain assessed  taxable  ivoperty  of  ^e  value 
of  one  and  a  half  million  of  dollars,  (c)  and 
area  not  less  than  four  hundred  square  miles. 
Section  4.  (4)  TtiaX  no  old  county  will  be 
reduced  to  lesa  area  than  five  hundred  square 
miles,  (b)  nor  to  less  assesaed  taxable  prop- 
erty than  two  mllllona  of  dollars,  (c)  nor  to 
a  smaller  population  than  fifteen  thousand 
Inhabitants,  (5)  nor  will  an  old  county  be  cut 
within  eight  mllea  of  its  court-house  build- 
ing. Logically  and  necessarily  he  must  deter- 
mine whether  these  conditions  have  been  com- 
plied with.  He  must  be  satisfied  and  must  de- 
termine from  the  evidence  before  him  that  the 
area  is  properly  surveyed,  the  inhabitants 
counted,  and  the  various  requisites  so  mention- 
ed Iiave  been  compiled  with;  that  no 'election 
upon  the  question  of  formation  of  the  same 
new  county  has  been  held  within  the  last  four 
years,  etc  There  ia  no  appeal.  If  the  con- 
stitutional convention  Intended  to  give  an 
appeal  to  another  body,  it  would  have  been 
very  easy  to  have  said  so.  This  Is  the  power 
given  the  executive,  and  it  la  given  in  the 
same  Instrument  which  says  (article  1,  f  14) 
"the  legislative,  executive  and  Judicial  pow- 
ers of  the  government  sliall  be  forever  sep- 
arate and  distinct  from  each  other,"  so  that 
the  necessary  means  for  carrying  into  effect 
the  general  scheme  for  the  organization  of 
new  counties  as  laid  down  in  article  7  cannot 
be  considered  as  touching  on  the  powers  of 
the  Judiciary.  The  power  given  In  article  7 
not  being  In  derogation  of  the  independence 
of  the  three  departments  of  government  the 
exercise  of  such  powers  In  whatever  way  the 
legislature  may  see  fit  cannot  be  In  deroga- 
tion of  the  Judiciary,— one  of  these  uepart- 
ments.  Nor  can  the  Judgment  of  the  execu- 
tive be  controlled  or  regulated  by  another  de- 
partment while  following  the  powers  laid 
down  In  section  1,  art  7,  for  the  power  given 
to  one  department  la  exclus^e  of  and  alto- 
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gether  free  fRHn  tbe  other  branches  of  the 
government  This  view  IB  lllnstrated  by  the 
lines  of  authority  which  construe  the  powen 
of  the  ezecntive  to  remove  officers  for  ce^ 
tain  derelictions  of  duty,  In  which  It  Is  held 
that:  "The  grant  of  power  to  the  executive 
to  remove  an  officer  for  a  certain  cause  Im- 
plies authority  to  Judge  of  the  existence  of 
that  cause."  "Here  the  law  invested  the 
governor  with  a  discretlcmary  power,  which 
could  alone  be  employed  by  him.  The  deci- 
sions of  all  the  courts  of  the  state  could  not 
compel  him  to  make  the  removal."  State  v. 
Doherty,  13  Am.  Rep.  132,  25  La.  Ann.  119. 
See  chapter  3  of  "Executive  Power"  by  Chan- 
bume  (translation  by  Mr.  Dahlgreen,  Preface 
by  James  A.  Garfield,  afterwards  president). 
Noble  V.  Railroad  Co.,  147  U.  S.  166,  IS  Sup. 
Ct  271;  New  Orleans  v.  Paine,  147  U.  S.  261, 
13  Sup.  Ct  303,— term  of  office  decisions; 
Qreir  v.  Taylor,  4  McCord,  206.  If  this  view 
be  the  one  held  where  there  is  no  special 
provision  pertaining  to  the  subject  in  the 
constitution,  how  much  stronger  must  it  be 
when  the  constitution  has  declared  that  these 
powers  shall  be  possessed  by  the  governor 
and  the  legislature,  notwithstanding  the  gen- 
eral rule  of  construction  of  the  irawers  of  the 
co-ordinate  branches  of'  the  state  govern- 
ment? The  constitutional  convention  must 
be  taken  to  have  known  the  dedslons  as  to 
the  enforcement  of  election  laws.  Doubtless 
they  knew  that  there  had  never  been  (and  it 
was  Improbable,  if  not  impossible,  that  there 
should  ever  be)  a  tedinlcal  compliance  in  any 
election  with  any  provision  of  the  statute. 
Donbtless  they  were  practical  men,  and  knew 
that  frequently  the  voice  of  the  people  was 
responsive,  notwithstanding  the  fact  that  In 
some  precinct  or  precincts  the  votes  cast 
were  not  sent  np.  Elections  were  never 
avoided  for  such  a  matter  where  the  wishes 
of  the  people  had  been  thus  expressed  and 
registered.  Having  the  power  to  determine 
what  facts  shall  satisfy  their  minds,  for  con- 
venience can  they  not  appoint  an  agency 
whereby  such  facts  may  be  the  easier  taken? 
Having  the  power,  have  they  not  the  right 
given  them  to  exercise  all  those  incidentals 
of  power  whereby  its  Intelligent  exercise  may 
be  promoted?  If  that  body  has  the  power 
to  procure  Information  through  a  specially 
appointed  commission,  has  It  not  a  right  to 
reserve  its  action'  and  Judgment  upon  the 
sufficiency  of  the  matters  reported  to  it?  No 
attempt  Is  made  here  to  deny  the  right  of  the 
Judiciary  to  declare  an  act  unconstitutional 
for  nonconformity  to  the  constitutional  re- 
quirements. To  do  tills  is  one  thing.  To 
determine  that  the  matters  asserted  by  the 
general  assembly  to  have  existed  in  order  to 
the  carrying  out  of  their  purpose,  and  bring 
Into  operation  their  power,  constitutionally 
given,  did  not  exist.  Is  quite  another  thing. 
To  do  the  one  Is  wholesome  and  proper,  and 
a  necessary  guaranty  of  a  republican  form  of 
government  with  an  equilibrium  maintained; 
a  protection  «£  rights  and  propiH-ty.    To  do 


the  other  la  to  reverse  the  Ia.wfnlly  ( 

opinion  of  the  peoiAe  through  the  only  duu- 

nel  provided  for  such  expression. 

The  significance  of  the  right  to  interfere 
and  weigh  the  evidence  that  may  have  been 
before  the  legislature,  the  existence  of  'which 
started  the  exercise  of  Its  functions,  cannot 
be  exaggerated  when  it  Is  remembered  that 
the  right  to  give  Judgment  upon  this  featmre 
necessarily  carries  with  it,  and  logically  pre- 
sumes, the  power  to  carry  the  Judgment  into 
effect  Execution  dUferS  from  Judgment,  not 
in  the  quality  of  its  power,  but  only  In  the 
time  and  manner  of  Its  employment.  The 
power  given  for  convenience  to  a  oommission 
or  tribunal  (by  whatever  name  called)  to 
gather  the  evidence  is  that  of  the  legislature 
Itself,  and  does  not  differ  in  kind  from  the 
exercise,  in  open  house,  of  legislative  func- 
tions. To  fetter  the  one  is  to  fetter  the  other. 
To  dam  np  Its  itowers  anywhere  is  to  deny  its 
right  to  proceed  everywhere.  There  is  no  dif- 
ference in  principle  from  enjoining  the  house 
committee  on  elections  and  a  special  commit- 
tee or  tribunal  to  take  testimony  for  legisla- 
tive action;  nor  Is  there  any  more  Jurisdic- 
tion to  inquire  Into  the  duties  of  one  than 
into  the  duties  of  the  other,  and  no  dlffereDce 
In  principle  from  enjoining  the  benefit  of  such 
legislation  than  enjoining  the  general  assem- 
bly Itself.  The  respondents  represoit  but 
the  fmlt  of  the  tree. 

In  the  beginning,  let  me  call  attention  to  the 
fact  that  this  is  an  attempt  by  injunction  to 
decide,  through  the  courts,  that  the  election 
held  for  the  formation  of  the  political  division 
known  or  to  be  kno'wn  as  "Lee  CXtnnty"  was 
not  carried  by  the  popular  vote,  hi  the  face 
of  the  declaration  of  the  general  assemUy 
that  It  was  so  carried  by  the  adherents  ot 
that  county,  and  in  the  face  of  the  authori- 
tative declaration  by  the  representative 
branch  of  the  sovereign  people  of  Sooth  Caro- 
lina "that  a  new  Judicial  and  election  oonnty, 
to  be  known  as  'Lee  County,'  is  hereby  form- 
ed,"—not  tliat  Lee  county  is  to  be  formed  up- 
on compliance  vrlth  certain  conditions,  but 
that  Lee  county  "Is  formed,"  having  complied 
with  the  conditions  required.  So,  the  writ  of 
injunction  is  sought  to  be  used,  not  to  pre- 
vent the  doing  of  some  improper  act  merely, 
but  to  undo,  tear  up,  and  throw  aside  some- 
thing already  done.  The  process  of  injunc- 
tion Is  sought  to  restore  the  status  existing 
before  the  act  of  1898  was  passed.  Surely, 
this  use  of  the  'wrlt  of  injunction  is  novel 
enough.  But  a  still  more  Impressive  and  nov- 
el feature  Is  the  allegation  of  rights  alleged 
to  be  In  danger  by  the  threatened  admission 
of  Lee  county  into  countyhood.  Driven  to 
the  last  analysis,  it  means  that  the  organiza- 
tion of  the  new  county,  somehow  or  some- 
where, will  injure  the  petlttoneia.  There  is 
nothing  specific  to  show  how  or  why  they 
should  suffer  more  than  others  who  will  be 
placed  Ih  a  new  county.  The  gross  want  of 
equity  is  so  fiagrant  In  the  relief  sought  that 
the  artificial  statement  of  the  alleged  appre- 
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benslon  takes  the  Bhape  of  saying  that  the 
formation  of  the  new  county,  with  Its  Ind- 
deutal  requirements  and  aoeessorles,  will  nec- 
essarily Injure  tbem.  In  other  words,  the 
formation  of  a  new  county  will  necessarily 
Injure  all  persons  In  the  territory  covered  by 
it, — a  proposition  not  borne  out  by  facta;  a 
proposition  the  members  of  the  constitutional 
convention  of  1885  emphatically  denied  when 
they  indicated  the  public  policy  of  smaller 
counties;  a  proposition  we  are  expected  to  as- 
sent to,  if  we  decide  the  petitioners  have  any 
Injury  to  complain  of.  If  we  are  prepared  to 
Bay  that  the  formation  of  a  new  county  per 
se  works  an  Injury  to  private  property,  then 
possibly  they  may  have  a  standing  Ut  court. 
But  who  gives  the  court  this  right?  By  what 
power  are  we  authorized  to  inquire  into  the 
discretion  and  judgment  of  the  constitutional 
convention,  and  in  one  act  to  override  both  that 
convention  and  the  general  assembly  of  the 
state  of  South  Carolina?  Courts  ore  to  en- 
force the  laws,  unless  they  are  plainly  oppos- 
ed to  the  constitution,  not  to  suggest  another 
and  different  policy  for  the  state.  I  am  not 
prepared  to  say  that  the  formation  of  a  new 
county  per  se  works  an  Injury.  I  am  not  pre- 
pared to  say  the  petition  shows  any  injury 
to  the  private  and  property  rights  of  the  citi- 
zen. I  think.it  affirmatively  shows  that  such 
a  right  does  not  exist  See  Alexander  v.  Mc- 
Kenaie,  2  S.  C.  81. 

Another  most  Important  matter  to  be  no- 
ticed Is  that  there  was  no  similarity  between 
the  power  of  the  election  officers  in  the  elec- 
tion upon  the  formation  of  Lee  county  and 
the  powers  wholly  exercised  by  the  board  of 
canvassers  under  the  general  election  laws. 
In  the  form'^r  case,  while  there  is  some  gen- 
eral language  employed  Indicating  a  purpose 
that  such  elections  "shall  be  conducted  in  the 
same  manner  as  general  elections  In  this 
state,"  it  specifically  reserves  the  power  and 
discretion  of  judging  if  all  the  requirements 
for  the  formation  of  new  counties  "have  been 
complied  with,  of  ail  of  which  such  general 
assembly  must  judge."  They  evidently  did 
not  Intend  to  be  made  to  affirm  the  doubtful 
action  of  the  officers  who  held  the  elections. 
Doubtless,  as  practical  men,  they  realized  the 
influence  of  the  environments  of  the  men  who 
might  be  appointed  to  hold  elections  under 
that  act  In  many  cases  local  interests  would 
be  overpowering.  They  said  that  such  local 
officers  should  not  be  the  ultimate  judges  of 
the  ballots,  and  for  that  reason  made  a  rule 
different  from  the  one  which  prevailed  in 
general  elections.  Therefore  there  la  no  an- 
alogy to  be  drawn  from  the  decisions  appllca^ 
ble  to  a  board  of  canvassers  or  commission- 
ers of  elections  and  the  procedure  here.  It 
Is  very  different  Here  Is  an  attempt  to  reg- 
nlate  the  discretion  and  Inquire  Into  the  Judg- 
ment of  the  legislature  In  a  case  where  a  vio- 
lation of  the  state  constitution  Is  not  charged. 
True,  the  traverse  of  the  returns  does  not 
undertake  to  restate  and  extend  the  charge 
of  aUeged  nullity  of  the  act  of  1S98,  but 
81  S.E.— 14 


even  the  traverse,  if  allowed  to  have  any 
weight  as  a  new  assignment,  would  not  make 
the  charge  free  from  ambiguity,  as  It  should 
be  made  In  a  matter  of  such  gravity.  The 
petition  and  returns  are  the  pleadings.  The 
office  of  a  traverse  Is  not  to  set  up  or  amend 
the  petition.  It  Is  based  upon  the  validity  of 
the  matters  pet  op  In  the  petition,  and  Its 
denial  of  contrary  or  antagonistic  allegations 
of  excuse,  evidence,  or  justification  set  up  la 
the  return.  The  traverse  means  a  denial, 
not  a  new  assignment  or  recital  of  the  mat- 
ters complained  of  in  the  petition.  Matters 
of  second  thought  and  independent  allega- 
tions—allegations necessary  to  make  out  a 
case  or  complaint— cannot  make  their  ap- 
pearance for  the  first  time  In  a  traverse. 
The  plaintiff  must  stand  or  fall  on  what  he 
states  in  hia  complaint  or  petition.  Remem- 
bering that  ^e  charge  made  In  the  petition  is 
sul>stantlally  that  the  decision  of  the  leglshv- 
ture  was  contrary  to  the  weight  of  the  evt- 
dence,  the  ineffectiveness  of  the  attack  Is 
seen  and  recognized.  We  are  to  review  the 
conclusion  of  the  legislature  upon  the  ques- 
tion of  fact  not  of  law.  The  legislature  did 
not  act  IndependenUy  of  the  constitutional 
requirements,  but  said  the  constitutional  re- 
quirements bad  been  fulfilled.  They  recog- 
nized (and  did  not  deny)  that  the  constitu- 
tional requirements  must  be  enforced.  The 
act  said  so.  There  cannot  be  any  dispute 
about  this.  The  objection  here  made  Is  that 
they  erred  on  a  question  of  fact  1.  e.  that  the 
evidence  showed  that  the  constitutional  re- 
quirement of  two-thirds  of  the  baltots  had 
not  l>een  complied  with,— not  that  it  was  un- 
necessary to  obtain  the  two^tbirds,  but  that 
the  evidence  showed  the  two-thirds  had  been 
obtained.  The  error,  if  one,  surely  is  not 
one  of  jurisdiction,  but  of  judgment;  for  ev- 
ery one  must  admit  the  legislature  has  the 
right  and  authority  to  provide  for  the  forma- 
tion of  new  counties.  Indeed,  they  are  re- 
quired to  do  it  They  have  a  right  to  say 
when  the  agitation  and  formation  has  evolved 
Into  a  full  and  complete  new  county.  Bear 
In  mind  that  this  is  no  attempt  to  show  that 
the  legislature  had  no  power  to  declare  a 
new  county  formed,  but  an  attempt  to  show 
that  the  legislature  had  no  power  to  decide 
other  than  as  the  weight  of  evidence  pre- 
ponderates, and  then  It  may  be  questioned  in 
the  courts  by  showing  the  evidence  was  the 
other  way.  Stripped  of  all  attempt  to  con- 
fuse this  question  of  fact  with  a  question  of 
law  and  plausible  phraseology,  the  charge  Is 
that  the  legislature  erred  In  weighing  the 
evidence.  It  Is  charged  that  this  48  a  ques- 
tion of  law.  The  legislature  must  be  satis- 
fied by  the  evidence,  from  the  quantity  and 
quality,  that  the  election  was  carried;  and 
that.  Inasmuch  as  some  boxes  were  stolen 
and  the  returns  were  not  la  their  integrity 
produced  before  that  body.  It  necessarily 
could  not  and  did  not  have  before  it  evidence 
on  which  to  act  Can  a  judicial  tribunal  re 
view  a  question  of  fact  snd  see  if  the  dlscre- 
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tion  of  the  legislature  was  properly  exerted? 
Not  In  our  form  of  goTemment  The  legis- 
lature saya  tbe  evidence  before  tbem  was  of 
a  complete  compliance  with  the  conatitatlon- 
al  requirements.  Are  we  to  say  that  this 
statement  was  not  true?  Are  we  not  to  pre- 
sume that  everything  necessary  to  form  such 
a  conclusion  was  before  tbem?  Are  we  to 
presume  the  absence  of  evidence  In  order  to 
nullify  the  act?  The  legislature,  by  the  act 
of  1898,  has  provided  for  the  election  of  repre- 
sentatives. The  governor,  by  his  signature, 
has  recognized  the  existence  of  the  new 
county.  We  are  told  that  the  representatives 
of  one  of  the  great  parties  In  the  new  conn^ 
have  elected  delegates  to  a  political  conven- 
tion. Elections  have  been  held  or  nominations 
made  to  the  various  offlcea  The  people  are 
going  ahead,  evidently  basing  their  faith  on 
the  act  of  the  legislature,  which  declared, 
not  that  Lee  county  should  be  formed  In 
the  future,  bnt  that  "Lee  county  Is  hereby 
formed."  They  had  a  right  to  presume  tbe 
act  was  a  constitutional  exercise  of  tbe  pow- 
er vested  In  the  legislature.  They  have  act- 
ed on  It  There  are  at  least  two  ways  of 
bringing  np  the  constitutionality  of  this  act, 
and,  if  it  had  been  passed  in  violation  of  tbe 
constitution,  it  could  be  shown  without  an 
appeal  to  tbe  process  of  injunction.  Quo 
warranto  would  be  the  common-law  proce- 
dure. This  is  the  plan  most  usually  used 
(People  V.  Morrell,  21  Wend.  563),  except  In 
states  where  a  peculiar  extension  of  equity 
jurisprudence  permits  them  to  use  Injunc- 
tion, as  In  Bradley  v.  Oommlssioners,  2 
Humph.  428;  but  even  there  the  court  said 
"that  the  writ  of  quo  warranto,  as  the  com- 
mon-law mode  of  redressing  such  grievances, 
la  admitted,"— an  action  in  the  nature  of  quo 
warranto  In  this  state  (Alexander  v.  McKen- 
aie,  2  S.  O.  81).  In  Rumsey  v.  People,  19  N. 
Y.  41,  the  question  was  made  as  to  the  venue 
necessary  to  be  proved  in  a  criminal  case; 
while  in  Lannlng  v.  Carpenter,  20  N.  Y.  448, 
It  was  brought  np  in  -the  attempt  to  show 
that  the  confession  of  Judgment  was  not 
made  before  a  county  clerk,  as  there  was  no 
•uch  county.  In  Smith  v.  People,  47  N.  Y. 
330,  the  question  of  Irregular  organization  of 
the  city  and  county  of  New  York  was  brought 
np  In  a  criminal  case,  in  an  objection  to  the 
organization  and  Jurisdiction  of  the  court; 
while  In  People  v.  Jlorrell,  21  Wend.  563,  an 
information  In  the  nature  of  quo  warranto 
was  the  procedure.  These  are  remedies  at 
law,  and  all  question  the  creation  of  a  new 
county.  There  was  therefore  no  necessity 
to  resort  to  equity  If  there  had  been  an  in- 
Jury  to  be  redressed  or  a  right  to  be  protect- 
ed.    There  was  an  adequate  remedy  at  law. 

I  have  adverted  to  the  hardship  that  the 
declaring  unconstitutional  the  act  of  1898 
would  do  to  the  people  who  now  fondly  sup- 
pose they  are  organized  Into  a  new  county. 
This  hardship  and  embarrassment  was  met 
by  the  court  in  Rumsey  v.  People,  19  N.  Y. 
41,  which  said  that  the  organization  of  a  new 


connty  will  not  be  declared  Invalid,  even 
where  it  was  originally  and  perliapa  oacon- 
Btltntlonally  Introduced,  when  the  existence 
thereof  has  been  recognized  by  the  I^Blatlve 
power,  and  it  has  been  so  Incorporated  Into 
the  state  system  that  it  cannot  be  seTered 
without  seriously  embarrassing  the  whole. 
Can  It  be  truthfully  said  that  the  state  is  not 
Interested  In  this  matter,  when  the  represen- 
tation of  the  old  counties  is  cnt  down,  in  or- 
der that  the  new  connty  shall  send  represen- 
tatives In  proportion  to  area  and  population, 
and  the  new  county  Is  then  not  allowed  sndi 
representation  for  such  territory  and  popnla- 
tion?  The  state  la  without  the  Influence  and 
services  of  the  representatives  she  is  entitled 
to  rely  upon  In  the  general  assembly,  and  tbe 
proposed  territory  has  taxation  without  rep- 
resentation. A  political  organization,  being 
for  the  benefit  of  a  community  as  sncb  com- 
mnnity  exclusively,  a  private  person  has  no 
property  rights  In  It  This  results  from  tbe 
fact  that  government  exists  for  the  common 
benefit,  and  Its  powers  cannot  be  appropri- 
ated to  the  exclusive  benefit  of  individuals,  ex- 
cept by  violence  destructive  of  Ita  principles. 
Alexander  t.  Alexander,  2  8.  C.  80.  The  po- 
litical power  concerning  so  nearly  the  pnbllc 
policy  of  the  state,  the  exercise  of  that  part 
of  the  statehood  and  sovereignty  of  the  peo- 
ple so  peculiarly  legislative  should  not  be  in- 
terfered with,  unless  the  incompatibility  be 
dear  and  unequivocal.  It  is  a  matter  of  se- 
rious Importance.  I  am  of  the  opinion  that 
if  tbe  other  rule  Is  to  be  considered  the  law 
in  the  formation  of  new  counties  in  South 
Carolina,  none  will  ever  be  formed.  It  is 
scarcely  possible  to  bold  an  dectlon  without 
some  noncompliance  with  the  technical  re- 
quirements. The  constitutional  convention 
and  legislature  contemplated  that  the  result 
of  the  election  was  the  thing  desired,  not  the 
rule  of  technical  compliance,— substantial 
compliance,  a  compliance  showing  the  expres- 
sion of  opinion  of  the  requisite  number.  They 
did  not  intend  to  have  one  rule  by  which  to 
Judge  the  results  of  a  general  election,  and 
a  stricter  rule  (an  almost  impossible  one)  in 
elections  for  new  counties,— a  rule  that  any 
manager  in  hostile  territory  may  defeat,  and 
be  allowed  the  benefit  of  the  wrong  done  to 
the  credit  of  the  old  county's  territory. 

The  case  is  brought  In  the  original  Jurisdic- 
tion of  the  supreme  court  The  constitution 
of  1868  gave  to  tlie  supreme  court  tbe  power 
to  Issue  writs  of  injunction  when  "necessary 
to  give  It  a  general  supervisory  control  over 
all  other  courts  in  the  state."  Const  art  4, 
I  4.  The  constitution  of  1895  gives  such 
court  the  power  to  Issue  such  writ  aa  an 
"original  and  remedial"  writ  Tbe  language 
is  striking:  "The  supreme  court  shall  have 
{rawer  to  Issue  writs  or  orders  of  Injunction, 
mandamus,  quo  warranto,  prohibition,  certi- 
orari, habeas  corpus  and  other  original  and 
remedial  writs."  Const  art  5,  {  4.  The 
right  is  original^  It  Is  Jurisdictional.  It  is 
I  considered  as  "original"  and  "remedial"  with 


Digitized  by 


Google 


S.  C) 


8EQARS  ▼.  PARROTT. 


691 


mandamus,   quo  warranto,  prohibition,  and 
babt^s  corpus.     It  Is  as  "original"  and  "re- 
medial" as,  and  no  more  than,  habeas  corpus, 
quo  wacranto,  prohibition;   which  expression 
means  to  say  that  as  a  remedy  It  shall  be 
applied  at  the  Instance  of  persons  who  apply 
for  and  In  whose  name  the  writs  of  habeas 
corpus,  quo  warranto,  etc.,  rim.   The  purpose 
■wsLB  to  give  the  court  power  to  issue  the  writ 
as  a  Jurisdictional  writ,  as  contradistinguish- 
ed from  the  ordinary  writ  of  injunction  In 
aJd  of  Jurisdiction  otherwise  acquired.    The 
purpose  could  neyer  hare  l>een  to  authorize 
tbat  court  to  take  original  Jurisdiction  In  or- 
dlaary  suits  in  equity  by  granting  the  com- 
mon orders  or  writs  of  injunction.     The  ex- 
traordinary writ— the  prerogative  writ— was 
the  only  original  writ  of  injunction  given  the 
supreme  court  by  this  section;    an  original 
writ  of  the  same  character  as  the  other  writs 
mentioned,  as  habeas  corpus,  quo  warranto, 
etc.    The  framers  of  the  constitution  could 
never  have  given  the  supreme  court  original 
Jurisdiction  in  the  trial  of  equity  cases  where 
the  ordinary  writ  of  Injunction  was  to  issue, 
or  they  would  never  have  given  to  the  dr^ 
cult  county  courts,  of  original  and  general  Ju- 
risdiction, the  right  to  try  all  civil  cases.    To 
be  more  accurate,  "they  shall  have  Jurisdic- 
tion In  all  civil  cases."     Const  art  6,  §  15. 
In  the  same  section  they  are  also  given  "origi- 
nal Jurisdiction,  subject  to  appeal  to  the  su- 
preme court,  to  issue  writs  or  orders  of  In- 
junction, mandamus,  habeap  corpus  and  such 
other  writs  as  may  be  necessary  to  carry 
their  powers  into  full  effect"    Then  follows 
the  sentence  above  quoted,  empowering  the 
court  of  common  pleas  with  Jurisdiction  in  all 
civil  cases.    Can  It  be  thought  for  one  mo- 
ment that  a  great  part  of  the  equity  practice 
was  thus  to  be  transferred  to  a  court  of  ap- 
peal?   I  cannot  bring  myself  to  think  so. 
The  quality  or  grade  of  the  writ  is  declared 
when  it  is  associated  with  well-known  pre- 
rogative writs,  which  are  so  (in  like  manner) 
other  "original  and  remedial."     "Noscitur  a 
soclis."    I  need  not  cite,  in  addition,  section 
28,  art  1,  Const  1805,   which  declares  that 
the  provisions   of   the   present  constitution 
shall  be  construed  to  be  mandatory,  and  not 
merely  directory.     I  think  the  purpose  of  the 
constitutional  convention  was  to  give  the  su- 
preme court  power  to  Issue  this  extraordinary 
writ  hi  a  proceeding  which  discloses  some 
public  right, — Involving  some  right  of  the  sov- 
ereign, as  contradistinguished  from  matters 
of  private  or  individual  concern,  where  the 
state  must  be  plaintiff  upon  the  relation  of 
the  party  aggrieved.    It  should  be  brought  by 
or  with  the  consent  of  the  attorney  general. 
If  not  so  brought,  some  showing  should  be 
made  that  application  was  made  to  the  at- 
torney general,  who  refused  to  permit  the  use 
of  the  name  of  the  state,  wherefore  the  peti- 
tion la  brought  in  the  name  of  the  petitioner. 
The  wilt  Issued  by  the  court  in  the  name  of 
the  state.    See  People  v.  McClees,  1  Am.  & 
fing.  Dec.  Bq.  570  et  seq.    I  do  not  think 


the  supreme  court  had  any  Jurisdiction  to 
entertahi  this  case,  and  I  think  this  constitu- 
tional court  has  the  right  to  look  into  and 
consider  the  whole  case.  This  court  is  not 
bound  by  any  decisions  made  heretofore  in 
this  cause.  I  have  tried  to  show  that  the  su- 
preme court  has  no  right  to  issue  the  writ  of 
injunction  In  controversies  between  citizens,— 
In  an  ordinary  suit  for  Injunction.  I  have 
shown  that  such  court  has  not  any  supervi- 
sory Jurisdiction  as  It  formerly  possessed  un- 
der the  constitution  of  1868.  The  constitu- 
tion of  1895  took  away  such  supervisory  or 
incidental  power,  and  gave  It  original  juris- 
diction. Its  authority  to  Issue  the  writ,  there- 
fore, is  to  be  Justified  under  the  right  of  orig- 
inal Jurisdiction.  If  it  has  not  supervisory 
Jurisdiction,  and  Is  not  confined  to  the  exercise 
of  the  writ  as  a  prerogative  writ  In  aid  of 
some  public  right  then  there  Is  but  one  oth- 
er right  under,  which  It  could  claim  to  act, 
L  e.  as  a  court  of  equity,  hearing  and  deter- 
mining matters  In  the  first  Instance  as  a  cir- 
cuit court  does  by  summons  and  complaint 
and  answer.  Summons  and  complahit  must 
be  served,  and.  Jurisdiction  thus  obtained,  20 
days  are  allowed  the  defendant  to  answer, 
etc.  I  need  not  say  tbat  the  supreme  court 
la  as  much  bound  by  the  Code  of  Procedure 
as  the  other  courts  are  bound,  and,  if  the  Ju- 
risdiction In  this  case  is  entertained  under 
the  theory  that  the  court  can  try  cases  be- 
tween citizens  In  which  injunction  is  asked, 
then  the  conclusion  cannot  be  avoided  that 
such  cases  must  be  tried  under  the  rules  and 
proceedings  applicable  to  courts  which  try 
such  cases.  The  Code  says  that  a  summons 
and  complaint  are  necessary  to  obtain  Juris- 
diction, and  20  days  must  be  given  to  answer. 
This  was  not  done  in  this  case,  and  I  do  not 
find  in  the  record  any  evidence  of  any  waiver, 
—Indeed,  if  It  were  possible  to  waive  the  de- 
fect I  will  refer  to  this  again  further  on  in 
this  opinion. 

The  right  of  Lee  county  to  exist  as  a  coun- 
ty, with  the  right  of  its  people  to  participate 
by  their  representatives  in  the  leglslaturei  !• 
sought  to  be  put  In  issue.  The  question  of 
the  constitutionality,  if  in  issue  here  at  all, 
1>  In  issue  directly,  as  In  only  that  manner 
can  it  be  In  issue  here.  In  discussing  this 
phase  of  the  case,  it  is  well  to  announce,  at 
the  start,  tbat  I  do  not  doubt  the  power  and 
authority  of  the  court  sitting  here  in  equity 
to  pass  upon  the  constitutionality  of  an  elec- 
tion, where  such  matter  arises  collaterally,  if 
the  court  has  power  to  enjoin  In  a  suit  The 
authorities  are  not  entirely  agreed  upon  this 
point,  but  I  think  the  greater  weight  is  in 
favor  of  such  proposition.  It  must,  however, 
be  brought  Into  the  discussion  collaterally, 
as  necessary  to  the  settlement  of  the  prop- 
erty right  which  is  the  main  feature  of  the 
cause.  The  issue  must  not  be  a  political  or 
governmental  or  electoral  right  Equity  does 
not  consider  such  matters.  To  give  the  court 
of  equity  jurisdiction,  the  Issue  upon  the  con- 
stitutionality must  be  really  collateral,— not 
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the  main  lasue,— and  It  must  not  be  preten- 
sive.  It  must  not  be  nominally  collateral 
merely;  it  must  be  really  collateral.  Can 
any  one  say  that,  In  fact  and  in  deed,  a 
property  right  Is  really  Involved?  I  need 
liardly  Bay  that  there  Is  hardly  a  claim,  cer- 
tainly not  a  well-founded  claim,  that  any 
property  right  is  here  involved.  The  scarcely 
nominal  assertion  of  the  property  right  la 
hardly  answered.  The  attempt  is  to  put  in 
Issne  directly  the  alleged  unconstitutionality 
of  the  act  whereby  Lee  county  became  a  dis- 
tinct territorial  and  electoral  division  of  the 
state.  As  I  will  show  further  on,  this  ques- 
tion should  not  be  considered,  as  the  plead- 
ing upon  which  this  question  is  sought  to  be 
predicated,  and  upon  which  pleading  alone 
the  jurisdiction  of  the  court  Is  founded  (If 
founded  at  all),  doubtless  framed  to  avoid 
the  objection  that  the  constitutionality  of  the 
act  is  the  main  issue,  is  so  argumentative 
and  indefinite  as  not  to  raise  any  question  at 
all,  unless  the  formation  of  a  new  county 
is  per  se  injurious  and  harmful,  and  fur- 
nishes a  ground  for  injunction.  In  fact,  it 
would  seem  to  appeal  to  the  court.  If  at  all, 
upon  the  ground  that  such  an  act  per  se 
lAjures  them,  giving  the  petitioners  a  right 
to  the  remedy.  Devested  of  all  useless 
phraseology.  It  la  an  attempt  to  directly  (not 
IndlrecUy  nor  collaterally)  bring  In  issue  the 
constitutionality  of  the  act  for  the  formation 
of  Lee  county,  and,  while  the  pleading  is 
vague,  the  object  and  purpose  is  not  veiled 
nor  denied.  If  the  court  accedes  to  the 
prayer  of  the  petition,  it  will  not  only  be 
an  innovation  in  equity  practice,  but  would 
be  as  harmful  and  disturbing  to  the  political 
body  as  it  would  be  new  and  discordant  I 
deny  utterly  the  doctrine,  as  Inconsistent 
with  the  co-relatlon  that  must  arise  in  the 
three  departments  through  which  the  people 
act   It  is  subversive  of  all  government 

The  founders  of  constitutional  government 
in  America  were  apprehensive  of  the  effect 
of  the  power  and  Impulse  of  legislative  ac- 
tion, and  barriers  were  erected  to  confine 
this  power  to  wholesome  confines.  Such 
was  the  fear  of  the  founders  of  the  American 
system,  and  a  proper  co-ordination  and  equi- 
librium are  enjoined.  In  our  day  the  pendu- 
lum has  swung  back.  It  has  gone  to  the  other 
extremity,  and  the  law  of  injunction,  in  its 
exercise  as  now  sometimes  used,  shows  dan- 
ger. The  United  States  supreme  court  has 
lately  done  much  towards  dissipating  this 
excrescence  upon  the  equity  practice.  The 
time-honored  refusal  of  equity  to  interfere 
with  political  affairs  has  been  sustained. 
The  attempt  to  interfere  with  the  franchise 
has  been  repelled  in  the  United  States  cir- 
cuit court  of  appeals  in  a  case  that  went  from 
this  state  really.  This  condition  exists  when 
we  are  asked  to  issue  an  Injunction  against 
the  formation  of  a  new  county.  I  need  not 
say  that  the  right  to  make  subdivisions  of  its 
territory  involves  an  element  of  sovereignty, 
and,  in  the  absence  of  any  constitutional 


regulation,  could  be  exercised  at  the  will 
of  the  sovereign.  It  is  a  political  question, 
pure  and  simple.  It  involves  no  queatloo 
of  property.  It  is  solely  political,  terrltortal, 
and  electoral,  and  equity  has  nothing  to  do 
with  such  mattera  Are  the  courts  tboa  to 
hold  elections  for  the  people,  and,  at  the 
instance  of  (if  the  legislature  be  right)  a  de- 
feated minority,  reverse  the  will  of  tbe  peo- 
ple expressed  at  the  polls?  Tiie  question  car- 
ries Its  own  answer.  This  is  not  the  office 
of  a  court  of  equity.  If  "power  seeks  Its 
own  exercise,"  when  militated  by  a  legisla- 
ture, It  should  be  remembered  that  the 
maxim  Is  not  Inapplicable  to  mankind,  under 
whatever  form  power  exists.  If  the  low- 
er courts  exteed  their  powers,  certiorari,  pro- 
hibition, appeal,  and  exceptions  lie  to  the 
appeal  court,  and  plain  and  adequate  rem- 
edy la  had  for  their  errors  and  excesses. 
But  If  an  error  is  made  by  the  ^peal  court, 
what  shall  be  the  remedy?  For  where  there 
Is  a  vrrong  there  must  be  a  remedy.  la  it 
to  be  supposed  that  they  do  not  commit  er- 
rors? The  different  deliverances  of  the 
courts  of  last  resort  upon  the  same  snbject 
show  us  how  frequently  the  courts  of  one 
state  do  not  agree  with  those  of  another.  AQ 
do  not  agree  in  their  conclusions.  Some  ap- 
peal courts  must  necessarily  liave  erred.  All 
cannot  be  right  If  this  cause  be  based  upon 
a  right  of  property,  an  appeal  to  the  federal 
courts,  nnder  the  provision  guarantylns  tak- 
ing of  property  by  due  iKVcess,  might.  In  an 
appropriate  case,  be  invoked;  but  here  there 
Is  no  property  right  involved.  These  de- 
feated parties  are  without  remedy.  TUs 
should  be  employed  when  this  court  is  sit- 
ting as  a  oonrt  in  the  first  Instance  upon  this 
particular  cause,  and  there  is  no  appeal  from 
it 

It  seems  to  be  thought  that  the  mere  exw- 
dse  by  the  legislature  of  what  is  called  "Jn- 
dldal  powers"  stamps  the  particular  act  as 
an  encroachment  on  the  Judicial  d^artment 
of  government,  and  bespeaks  its  invalidity. 
Nothing  is  oftentimes  further  from  the  fact 
The  legislature  has  at  all  times  exercised  Ju- 
dicial powers,  and  will  doubtless  continue  to 
do  so.  It  has  tried  contests  over  electlcm 
of  its  members,  decided  whether  an  ofDc^ 
ought  to  be  removed,  and  has  power  to  exer- 
cise the  function  of  a  court  of  impeachment 
In  proper  cases.  Truly,  these  are  Judicial 
acta  The  fact  that  the  chief  Justice  here 
(or  the  senior  associate  Justice,  in  his  al>sence 
or  on  his  disqualification)  must  preside  when 
the  governor  is  impeached  does  not  make 
that  department  any  the  less  a  legislative 
department  It  may  with  as  much  truth  be 
said  that  the  court,  in  making  roles  and  reg- 
ylations  of  courts,  is  exercising  the  power  of 
legislation.  The  legislature  In  the  one  In- 
stance does  exercise  Judicial  powers,  and  the 
courts  in  the  other  Instance  do  exercise  leg- 
islative powers,  but  in  neither  instance  are 
such  powers  prohibited;  for  courts  must 
make  rules  and  the  legislature  must  decide 
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questions  before  any  act  Is  passed.  There 
to  no  snch  magic  or  mystery  In  the  use  of  the 
word  "Judicial"  as  to  Indicate  that  Its  use,  in 
connection  with  legislatlTe  action,  Invall- 
datea  such  action.  The  question  should  be. 
Is  the  act  such  an  exercise  of  Judicial  action 
as  is  prohibited  to  It  by  the  constitution?  If 
It  is,  such  exercise  is  unconstitutional;  If  It 
la  not  such  an  exercise  of  judgment,  it  Is 
valid.  It  Is  not  that  the  act  is  Judicial  so 
much  as  it  is  that  it  la  such  a  judicial  act' 
as  would  make  Its  exercise  an  encroachment 
upon  the  territory  given  the  Judiciary  depart- 
ment It  is  harmful  only  where  It  inter- 
feres with  the  duties  given  the  other  depart- 
ments. 

In  Ex  parte  Lynch,  16  S.  O.  82,  the  conrt 
says:  "It  is  a  delicate  tiling  to  declare 
an  act  of  the  legislature  unconstitutional. 
•  *  *  Implied  limitations  of  legislative 
power  are  only  admissible  where  the  implica- 
tion is  'necessary.  •  •  •  The  constitution- 
ality of  a  law  must  be  presumed  until  the 
violation  of  the  constitution  is  proved  beyond 
all  reasonable  doubt,  and  a  reasonable  doubt 
must  be  solved  In  favor  of  legislative  action, 
and  the  act  be  sustained."  In  other  words, 
to  be  In  doubt  is  to  be  convinced  of  its  valid- 
ity. In  Railroad  Co.  v.  GIbbes,  24  S.  C.  68, 
Mr.  Justice  McGowan,  in  delivering  the  opin- 
ion of  the  court,  said:  "It  is  an  axiom  in 
American  jurisprudence  that  a  statute  is  not 
to  be  pronounced  void  on  this  ground,  unless 
the  repugnancy  to  the  constitution  be  clear, 
and  the  conclusion  that  it  exists  inevitable. 
Every  doubt  Is  to  be  resolved  in  favor  of  the 
enactment.  The  particular  clause  of  the  con- 
stitution must  be  specified,  and  the  act  admit 
of  no  reasonable  construction  in  harmony 
with  Its  meaning.  The  judicial  function  In-; 
volving  such  results  is  one  of  delicacy,  and 
to  be  exercised  always  with  caution."  The 
requirements  for  the  returns  of  ballots  and 
poll  lists  are  directory.  McBee  v.  Hoke,  2 
Speer,  144;  State  v.  Harmon,  Gheves,  266; 
State  V.  Nerland,  7  S.  C.  241;  Trimmler  v. 
Bomar,  20  8.  O.  354.  The  statute  contem- 
plates there  will  be  irregularities  and  omis- 
sions, for  provision  is  made  for  contests  and 
protests  in  the  general  law  of  elections.  The 
authorities  say:  "To  meet  the  objection  of 
irregularities  which  the  grounds  suppose,  It 
may  be  observed  that  the  end  of  popular  elec- 
tlons  Is  to  discover  which  of  the  candidates 
has  the  greatest  number  of  votes  from  among 
qualified  voters.  The  polls  are  of  necessity 
holden  by  many  x>er8ons  at  different  places, 
and  such  elections  are,  of  course,  subject  to 
Irregularities.  •  •  •  It  follows  irresistibly 
that  we  are  to  construe  the  rules  for  the  reg- 
ulation of  popular  elections  witti  a  constant 
'direction  to  that  end,  and  not  to  be  deterred 
by  minute  objections  and  mere  Irregularities 
of  manner  or  form."  Judge  Richardson, 
speaking  for  the  court  In  State  v.  Harmon, 
Cheves,  286.  Judge  O'Neill,  speaking  for  the 
court  of  appeals  In  discussing  the  statutory 
requirements  relating  to  the  appointment  and 


duties  of  coroners,  contained  In  2  Stat  at 
Large,  p.  269,  says:  "The  first  observation 
to  be  made  on  those  statutory  provisions  is 
that  they  are  directory  merely."  McBee  v. 
Hoke,  2  Speer,  144.  In  Trimmler  v.  Bomar, 
20  S.  C.  854,  there  had  been  an  election  upon 
a  certain  proposed  county  subscription  to  a 
railroad,  and  an  injunction  was  sought  to  re- 
strain the  county  commissioners  from  Issuing 
the  bonds.  Judge  Witherspoon,  on  the  motion 
to  show  cause,  among  other  things,  said: 
"The  sole  question,  therefore,  is  whether, 
upon  a  tecbnical  irregularity  which  itself  is 
disputed,  and  Is  not  satisfactorily  established, 
the  will  of  the  qualified  voters  of  Spartan- 
burg county  upon  the  question  of  subscrip- 
tion to  the  railroad  company  shall  be  de- 
feated. On  this  question  I  can  have  no 
doubt  The  purpose  of  this  election  was  to 
discover  the  wlU  of  the  voters  of  the  county 
In  the  premises.  Tliat  has  been  conclusively 
shown,  and  It  ought  not  to  be  defeated  by 
minute  objections  and  mere  irregularities  of 
manner  and  form,  even  when  well  establish- 
ed." Id.  356.  The  supreme  court  says  that 
the  principle  applies  to  both  classes  of  elec- 
tions, I.  e.  political  and  under  taxing  power. 
Id.  362.  In  State  v.  Nerland,  7  S.  C.  241, 
the  ballot  boxes,  ballots,  poU  lists,  and  state- 
ments of  the  managers  of  election  had  been 
destroyed.  It  was  held  that  the  county  board 
of  canvassers  had  authority  to  receive  sec- 
ondary evidence.  There  was  a  total  destruc- 
tion of  the  evidence  of .  the  election.  Ohief 
Justice  Moses  declared:  "If  a  statute  which 
concerns  the  public  Is  to  be  so  strictly  con- 
strued aa  to  give  effect  to  the  form  of  the 
proceedings  by  which  the  purpose  of  the  leg- 
islature is  to  be  attained,  at  the  sacrifice  of 
the  only  object  they  proposed  to  accomplish 
by  their  enactment,  it  may  well  be  said  that 
the  conrt  conceded  greater  consequence  to 
the  shadow  than  to  the  substance.  The  pol- 
icy of  the  statute  shall  be  respected  by  the 
courts,  and  strictly  enforced,  if  It  can  be, 
conformably  to  law.  In  a  government  found- 
ed on  the  will  of  the  people,  their  voice  is  not 
to  be  stifled  by  fraud,  or  their  high  behests 
frustrated  by  wrong  and  violence.  If  the 
purpose  of  the  state,  expressed  in  constitu- 
tional form,  to  provide  a  county  seat  through 
an  election  of  qualified  voters,  is  to  be  set  at 
naught  by  the  destruction  of  the  ballots,  those 
charged  with  the  ascertainment  of  the  re- 
sult of  such  election  must  resort  to  second- 
ary evidence  to  enable  them  to  determine 
it" 

If  the  manner  In  whioh  the  popular  will  is 
determined  be  Immaterial,  the  means  through 
which  that  will  is  announced  is  certainly 
less  material.  Brightly,  Elect  Cas.  126.  See, 
also,  Gooley,  Const  LIm.  761.  The  constitu- 
tional convention  knew  this  was  the  law. 
They  knew  that  the  ascertainment  of  the  re- 
sult of  the  election  was  the  real  thing  to  be 
determined,  and  that  the  matters  occurring 
subsequently  to  the  election— the  destruction 
of  the  ballot  boxes,  refusal  to  send  op  poll 
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lists,  etc.— would  not  be  allowed  to  defeat  the 
will  of  the  people  voting.  Tbe  legislature.  In- 
dicating tliat  this  was  their  intention,  de- 
clared, in  the  "Act  to  provide  for  the  forma- 
tion of  new  counties,"  etc.  (Acts  1896,  p.  65): 
"Such  elections  shall  be  conducted  in  the 
same  manner  as  general  elections  In  this 
state."  Under  the  laws,  as  "general  elec- 
tions" have  been  held  (and  will  doubtless 
continue  to  be  held),  where  ballot  boxes 
have  been  destroyed,  poll  lists  lost,  and  ir- 
regularities otherwise  committed,  the  legis- 
lature would  see  to  it  that  no  advantage 
would  be  allowed  to  those  in  favor  of  whom 
the  destruction  or  omission  to  conform  to  the 
law  was  made,  and  secondary  evidence  would 
be  allowed  to  show  the  will  of  the  people. 
If  the  will  of  the  people  could  be  thwarted 
by  any  act  of  those  interested  In  the  reten- 
tion of  the  old  organization.  It  would  be  a 
reflection  on  the  integrity  and  manhood  of 
the  legislature.  They  passed  upon  the  ir- 
regularities as  to  the  Ashland  and  Cypress 
boxes,  as  was  to  be  expected.  They  said 
that,  In  the  respects  complained  of,  the 
grievances  were  well  founded.  After  com- 
ing to  this  conclusion,  they  decided  to  act  in 
such  a  way  as  to  leave  no  doubt,  if  the 
means  there  resorted  to  should  be  used  In 
the  future,  what  their  action  would  be.  Here 
were  two  polls,  where  the  requisite  two-thirds 
had  been  legitimately  obtained  in  favor  of 
the  new  county,  deliberately  made  to  show 
a  decision  against  It  In  one  box  by  an  un- 
lawful return,  and  practically  against  it  in 
the  other,  by  declaring  the  election  at  Cy- 
press nuU  and  void.  Doubtless,  they  reason- 
ed, these  boxes  were  in  the  hands  of  the  of- 
ficers of  the  old  county,  who  doubtless  had 
their  own  reasons  for  the  disappearance  of 
the  ballot  boxes  and  Irregularities  charged.  It 
was  doubtless  taken  to  be  a  striking  coin- 
cidence that  the  poll  list,  ballot  box,  and  bal- 
lots bad  been  stolen,  and  therefrom  there 
was  a  claim  that  the  result  there  had  been 
given  against  the  proposed  new  county.  The 
protest  against  the  declaration  of  the  result 
of  the  Ashland  box  but  emphasized  the  per- 
suasive coincidence  of  the  disappearance  of 
the  box  and  the  result  claimed  to  be  in  op- 
position to  the  formation  of  Lee  county.  The 
declaration  of  tbe  officers  of  election  charged 
with  the  custody  of  the  ballot  boxes,  poll 
lists,  and  Incidentals  of  election  were  made 
in  the  face  of  the  fact  that  the  legislature,  by 
the  fifth  section  of  the  act  of  1896  (page  65), 
had  reserved  to  themselves  the  right  to  pass 
upon  the  ultimate  iresult  of  the  election, 
when  it  said:  "The  general  assembly  at  Its 
next  session  shall  create  such  new  county  If 
two-thirds  of  the  qualified  electors  shall  vote 
In  favor  of  the  establishment  of  such  new 
county  and  if  all  tbe  constitutional  require- 
ments for  the  formation  of  new  counties  have 
been  complied  with,  of  all  of  which  such  gen- 
eral assembly  must  Judge."  They  heard 
evidence,  they  deliberated,  and  passed  the 
act  of  1898  ("An  act  to  establish  Lee  county," 


p.  988),  deciding  that  all  requirements  and 
conditions  had  been  compiled  with,  and  ap- 
pointing the  respondents  commissioners  to 
have  boundaries  of  tbe  new  county  set  off 
and  marked.  The  act  of  1896  provided  for  tbe 
formation  of  new  counties  thereafter,  and 
said  that  at  the  next  session  of  the  general 
assembly  thereafter  the  new  county  shall  be 
created.  The  act  of  1898,  establishing  Lee 
county,  was  in  response  to  the  act  of  1896. 
If  one  Is  unconstitutional,  the  other  Is  also. 
The  one  is  the  suggestion;  tbe  other  tbe  an- 
swer. 

Both  acta  contemplate  the  same  plan.— to  ap- 
point a  referee  to  Inquire  into  the  tacbt  re- 
ported to  tbe  legislature  traversing  tbeir  de- 
termination, and  consequently  reversing  their 
action  holding  their  action  erroneous  most  be 
based  upon  the  alleged  unconstitutionality  of 
the  acts  of  1896  and  1898.  To  appoint  a  ref- 
tme  to  report  what  was  returned  by  the  offi- 
cers at  Ashland  and  CJypress  boxes  may  be  to 
decide  this  political  question  adversely  to  the 
determination  of  the  legislature  upon  evidence 
before  that  body.  There  is  no  question  as  to 
what  the  referee  under  such  an  order  wonld 
have  to  report  The  officers  holding  the  elec- 
tion at  these  precincts  declared  the  result  ot 
such  election  to  be  against  the  formation  of  the 
new  connty.  The  determination  of  the  legis- 
lature was  that  the  returns  from  these  two 
precincts  were  not  true;  that  the  election  as 
to  the  new  county  was  in  favor  of  ita  estab- 
lishment This  conrt  practically  says  that 
the  legislature  was  mistaken  in  declaring  that 
the  new  connty  was  established.  Thla  conrt 
cannot  prevent  the  formation  of  Lee  county. 
nor  will  its  action  in  enjoining  the  respondents 
prevent  tbe  exercise  of  the  rights  of  the  pe<qite 
of  the  county,  since  these  respondents  are  not 
charged  with  the  organization  of  the  connty, 
bnt  are  commissioners  for  certahi  purposes, 
their  duties  arising  from  the  fact  that  Lee 
county  has  been  established.  The  act  of  1898 
does  not  say  that,  upon  a  return  of  certain 
commissioners,  the  new  county  shall  be  estab- 
lished, but  "that  the  new  Judicial  and  elec- 
tion county,  to  be  known  as  Lee  county,  is 
hereby  formed."  Section  1.  We  have  seen 
that  the  constitutional  convention  which  pro- 
vided for  the  independence  of  the  Judicial,  leg- 
islative, and  executive  departments  of  gov- 
ernment, in  the  same  instrument  providing  tor 
the  formation  of  new  counties,  saying:  "it 
two-thirds  of  the  qualified  electors  voting  at 
such  election  shall  vote  Tes'  upon  such  ques- 
tions, then  the  general  assemUy  at  the  next 
session  shall  establish  such  new  county" 
(Const,  art.  7,  (  2),— Intended  to  give  the  le^- 
lature  the  power  to  decide  the  means  to  be 
used  in  satisfying  their  Judgment  that  "two- 
thirds  of  the  qnaUfied  electors  voting  at  sucb 
election"  did  vote  in  favor  of  the  formation 
of  the  new  county.  Having  to  be  convinced, 
they  had  the  right  to  say  what  amount  and 
qualltyof  evidence  should  convince  them.  They 
were  properly  made  the  final  arbiters  upon  this 
question  of  the  division  of  the  state  In  the 
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senenl  policy  of  the  state  upon  such  matters. 
I   do  not  see  how  the  constitutionality  Is 
properly  In  Issue  here.    It  is  true,  la  section  12 
tlie   petitioners  do  say:     "And  they  further 
submit  that  the  said  act  of  the  general  assem- 
bly Is  null  and  void,  for  the  reason  that  the 
snld  Iiee  county  did  not  receive  a  favorable 
vote  of  two-thirds  of  the  qoallfled  electors  vot- 
tns    In   each   section  of   said   proposed   new 
county,  as  reported  by  the  managers  of  elec- 
tion, and  as  determined  by  the  commissioners 
of  election  for  the  severtd  (rid  counties  from 
-which  this  new  county  was  proposed  to  be 
taken;  and  for  the  further  reason  that  an  elec- 
tion on  the  formation  of  Lee  county  was  held 
less  than  four  years  after  the  four-fifths  of 
tlie  territory  embraced  therein  has  voted  upon 
the  formation  of  a  new  county,  as  hereinbe- 
fore set  forth  (in  section  2]."    lliis  last  ob- 
jection, being  80  exdnsively  and  plainly  with- 
in the  province  of  the  govemcMr,  which  cannot 
be  controlled  by  process  against  him  (Greir  v. 
Taylor,  4  McCord,  206),  need  not  be  consider- 
ed.   Null  and  void  for  what  reason?    Because 
obnoxious  to  some  provision  of  the  constitu- 
tion?   No;  not  null  and  void  because  unconsti- 
tutional (setting  out  plainly  what  section   It 
violates),  but  because  Its  decision  was  against 
the  evidence.     Who  will  have  the  hardihood 
to  assert  that  such  an  allegation  in  the  court 
of  common  pleas  would  bring  into  issue  the 
constitutionality  of  any  act?    In  fact,  the  su- 
preme court  has  declared  over  and  again  that 
an  exception  charging  that  the  decision  of  the 
lower  court  was  "contrary  to  the  law  and  the 
evidence"  was  too  vague,  indefinite,  and  gen- 
eral to  be  considered.    Void  by  reason  of  the 
unconstitutionality  of  the  act  of  1898?    The 
petition  does  not  charge  that.    Null  and  void 
for  undertaking  to  pass  upon  the  questions  of 
dection  or  no  election?    No;    null  and  void, 
not  because  it  undertook  to  pass  upon  such 
qnesUons  at  all,  but  because  the  legislature  de- 
cided In  favor  of  the  evidence  of  the  new 
county  having  been  established.    For  that  rea- 
son the  act  of  1898  was  null  and  void.    Who 
can  say  the  act  is  attacked  as  unconstitution- 
al?   Where  is  "the  particular  clause  of  the 
constitution"  specified  that  must  be  obnozloua 
to  "a  reasonable  construction  in  harmony  with 
its  meaning,"  as  required  by  the  decisions  of 
the  supreme  court?   An  allegation  that  the  de- 
cision "was  contrary  to  the  law  and  evidence" 
has  been  too  Indefinite  and  general  on  appeal 
from  the  lower  courts,  the  supreme  court  say- 
ing It  stated  no  particular  error.     State  v. 
Branham,  13  S.  0.  389.    "The  constitutl(»iaUty 
of  a  law  must  be  presumed  until  the  violation 
of  the  constitution  is  proved  beyond  all  rea- 
sonable doubt."    Bx  parte  Lynch,  16  S.  C.  32. 
It  Is  impossible  here  to  prove  it,  as  there  Is  no 
sufficient  allegation,  and  the  proof  can  go  no 
higher  than  the  allegations. 

I  need  not  say,  what  Is  known  to  every 
lawyer,  that  the  supreme  court  has  only  the 
power  given  It  by  the  constitution  and  the 
acts  for  Its  organization,  and  the  means  Inci- 
dent to  the  exercise  of  such  powers.    As  an 


appeal  court,  it  la  confined  to  the  matton 
brought  up  for  Its  consideration  by  assign- 
ment of  errors,,  as  provided  for  appeals  in 
the  constitution  and  Code,  with  the  excep- 
tions there  laid  down.  If  It  were  to  decide  a 
cause  not  properly  before  It,  or  upon  a  point 
not  properly  raised  by  exception  to  It,  there 
would  be  a  taking  of  property  or  rights  of 
the  loser,  without  due  process  of  law.  As 
a  court  of  original  jurisdiction,  it  may  issue 
"orders  of  Injunction,  mandamus,  quo  war- 
ranto, prohibition,  certiorari,  habeas  corpus, 
and  other  original  and  remedial  writs."  It 
must  be  taken  that  these  irawers  are  to  be 
exercised  as  such  powers  are  usually  exer- 
cised by  courts,  and  consistent  with  the  pro- 
visions of  the  Code  of  ClvU  Procedure,  where 
Its  provisions  are  applicable.  Under  the  pow- 
er to  Issue  Injunctiona  If  Jurisdiction  were 
given  it,  it  would  have  the  power  to  Issue  a 
rule  to  show  cause  why  an  Injunction  should 
not  Issue,  for  the  lesser  Is  Included  In  the 
greater.  Supposing,  for  illustration,  that  such 
court  has  the  right  to  issue  the  writ  In  ordi- 
nary cases;  I  do  not  think  It  will  have  the 
power  to  Issue  an  order  of  injunction  In  the 
absence  of  a  suit  tor  such  a  puriMise.  There 
must  be  a  summons  and  complaint  served  on 
the  defendant,  for  only  In  such  manner  can 
an  action  be  commenced  in  this  state.  "Civil 
actions  In  the  courts  of  record  of  this  state 
shall  be  commenced  by  service  of  a  sum- 
mons." Code  Civ.  Proc  {  148.  "There  shall 
be  in  this  state  but  one  form  of  action  for  the 
enforcement  or  protection  of  private  rights 
and  the  relief  of  private  wrongs."  Id.  i  88. 
The  answer  or  demurrer  Is  required  In  20  days, 
as  In  cases  before  the  common  pleas.  After 
such  a  beginning  of  the  action,  a  rule  to  show 
cause  would  be  within  the  power  of  the  su- 
preme court,  If  it  had  power  In  the  first  in- 
stance, and,  In  its  discretion,  a  preliminary  or- 
der of  injunction  until  the  Issues  were  tried.  A 
perpetual  injunction  could  not  be  ordered  be- 
fore the  final  hearing  of  the  case  on  Its  mer- 
its. Homesby  v.  Burdell,  9  S.  C.  303.  The 
matter  of  omission  of  summons,  being  a  mat- 
ter pertaining  to  the  Jurisdiction  of  the  court, 
could  be  raised  at  any  time.  This  require- 
ment is  based  upon  the  view  that  the  supreme 
court  can  entertain  a  suit  for  Injunction  be- 
tween citizens.  It  is  true  that  the  notice 
from  the  supreme  court  may  serve  as  the  ve- 
hicle to  bring  the  court  to  its  destination,— 
to  a  consideration  of  the  cause;  but,  when 
the  constitutional  court  arrives  and  enters, 
the  members  of  that  tribunal  are  entitled  to 
traverse  the  whole  domain,— not  confined  to 
one  nook  or  comer  In  the  territory  of  Jurisdic- 
tion. If  its  members  are  bidden  by  the  con- 
stitution when  once  they  enter  the  gates, 
they  are  unrestrained,  save  by  the  boundaries 
of  the  power  that  bids  them,— the  constitu- 
tion. They  are  Invited  to  traverse  the  whole 
field,— the  whole  "cause  or  question,"— In  all 
its  width  and  length,  by  the  constitution;  and 
they  cannot  be  confined  to  such  a  part  of  this 
territory  by  the  resolutions  of  the  Justices  of 


Digitized  byVjOOQlC 


696 


81  SOUTHEASTEEN  REPORTER. 


(s.a 


the  Bupreme  eonrt^  who  axe  no\r  required  to 
Bit  aa  a  part  of  the  constitutional  court.  Did 
the  framers  of  the  constitution  mean  to  say 
that  a  part  of  the  constitutional  court  should 
have  more  power  and  authority  and  luris- 
diction  than  all  of  It  put  together?  If  such 
power  bad  been  given,  the  framers  of  the 
constitution  would  have  said  so.  If  the  su- 
preme court  had  the  power  to  call  the  consti- 
tutional court  together  to  consider  the  whole 
cause,  and,  instead  of  submitting  the  whole 
cause,  suit,  or  case,  had  Indicated  the  submis- 
sion of  certain  propositlona  growing  out  of 
the  consideration  of  the  case  upon  the  con- 
vening of  the  justices  and  the  Jddges  as  the 
highest  court,  the  order  could  be  rescinded 
or  revolied,  and  the  whole  cause  considered. 
Bvery  member  of  such  constitutional  court 
has  the  right,  and  it  is  made  his  duty,  by  the 
institution,  to  consider  the  whole  matter  or 
»u8e;  and  the  cause  must  consist  of  its 
parts  and  whatever  is  necessary  and  inci- 
dental to  a  proper  consideration  of  the  whole 
case.  If  such  highest  court  has  the  right 
to  begin  the  consideration  of  the  case,  it  has 
the  right  and  Jurisdiction  to  complete  and 
Unlsh  its  consideration.  If  compelled  by  the 
constitution  to  enter,  it  is  constrained  to 
traverse  the  whole  territory.  If  it  liegins 
juch  consideration,  it  must  end  It.  "It  is 
aa  much  the  duty  of  a  court  to  exercise  Juria- 
diction  where  it  is  conferred  as  not  to  usurp 
It  where  it  is  not  conferred."  It  surely  was 
not  the  intention  of  the  members  of  the 
constitutional  convention  that  the  convention 
of  the  justices  of  the  supreme  court  and  cir- 
cuit judges  should  be  called  together  to  coo- 
sider  some  material  or  immaterial  matter  in 
connection  with  constitutloDal  questions  tliat 
might  be  named  by  the  justices  of  the  su- 
preme court,  when  the  main  or  other  part  of 
the  same  matter  should  be  reserved  for  them, 
separate  and  distinct  from  the  convention -of 
Justices  and  judges  sitting  in  the  higher  court 
They  were  never  authorised  to  cut  off  so 
much  territory  (so  to  speak)  to  consider,  and 
so  mnch  to  set  aside  for  the  circuit  judges 
to  consider,  for  that  is  what  the  present  prac- 
tice amounts  to.  If  so,  the  constitutional  con- 
vention would  have  said  so. 

This  view  Is  not  only  in  accord  with  the 
spirit  and  reason  of  the  constitution,  but 
liarmonizes  with  Its  language.  Const,  art.  5, 
{  12,  reads  (second  sentence):  "Whenever, 
upon  the  hearing  of  any  cause  or  question  be- 
fore the  supreme  court,"  etc..  It  shall  appear 
that  a  constitutional  question  is  involved. 
Again,  In  same  section:  "When  any  two  of 
them  desire  It,  or  on  any  cause  or  question 
so  before  the  court,"  etc.;  thus  referring  to 
the  cause  or  question  before  the  court,— mean- 
ing the  whole  "cause  or  question"  before  the 
supreme  court  So  that  if  there  was  before 
the  court  only  a  "question"  under  considera- 
tion equally  with  the  consideration  of  "a, 
canse,"  the  constitutional  court  might  be  call- 
ed together.  The  constitutional  convention 
meant  to  use  the  word  "question"  so  aa  to 


goTer  all  legal  procedure  that  might  not  bt 
covered  by  the  use  of  the  word  "cause." 
Doubtless,  it  was  meant  to  cover  evaj  con- 
troversy (and  all  of  it)  which  ml^t  develop 
or  bring  up  a  constitutional  matter  for  de- 
termination, whether  It  came  up  by  a  regular 
action,  special  proceeding,  motion,  or  other- 
wise. The  language  is  not  to  be  constmed  to 
restrict  the  scope  of  the  power,  but  to  extend 
the  field  so  aa  to  embrace  all  involving  con- 
struction that  might  be  brought  before  it 
The  purpose  was  to  place  before  all  the  Jus- 
tices and  all  the  circuit  judges  all  questions 
of.  constitutional  law,  however  (and  just  as) 
they  may  be  raised  in  their  fullness  and  com- 
pleteness whenever  called  upon.  The  ex- 
perience of  the  circuit  Judges  who  are  accus- 
tomed to  determine  matters  at  once  as  they 
are  presented  in  their  fullness,  looking  more 
to  matter  and  substance  and  practice,  was  to 
be  combined  with  the  experience  of  the  more 
deliberate,  thorough,  and  matured  considera- 
tion of  the  appellate  court.  The  constltn- 
tlonal  convention  contemplated  that  these 
matters  should  be  considered  by  a  conven- 
tion of  all  the  judges,  supreme  and  circuit 
jointly,  not  a  part  of  them  by  the  supreme 
court,  and  another  part  by  the  higher,  or  cc»i- 
stltutlonal,  court  separately,— the  conaiden- 
tion  of  all  of  them  ni>on  every  part  of  the 
controversy  touching  the  constitutional  inter- 
pretation or  application  in  the  whole  case, 
suit  or  proceeding.  The  call  for  the  con- 
vention of  the  justices  and  judges  Issued  by 
the  supreme  court  designated  only  part  of  the 
cause  referring  to  the  Lee  county  controversy 
for  consideration  of  the  constitutional  court: 
and  it  may  be  said  such  matters  only  were 
considered  by  the  majority  of  the  court  It 
seemed  to  be  taken  for  granted  that  this 
court  was  restricted  to  a  consideration  of  the 
designated  questions.  Of  coarse,  a  designa- 
tion of  these  questions  was  necessarily  a  pro- 
hibition of  the  consideration  of  other  ques- 
tions not  designated  and  submitted.  The 
supposition  doubtless  was  that  the  decision 
as  to  the  constitutionality  or  unconstitution- 
ality of  the  matters  would  turn  upon  the  solu- 
tion of  the  question  of  reference  or  no  refer- 
ence,—into  the  matters  of  fact  the  legislature 
had  before  it  at  the  time  of  its  determination. 
If  an  example  was  wanted  to  show  bow  im- 
practical and  useless  the  court  would  be  If 
the  contrary  contention  were  adopted,  the 
present  case  would  furnish  It 

Here  the  matter  is  made  to  turn  upon  a 
question  that  (if  our  view  be  adopted)  might 
be  conceded,  and  yet  the  Integrity  of  the  leg- 
islature might  remahi  unimpaired;  for  the 
acts  upon  the  subject  and  the  records  of  the 
case  and  the  supreme  court,  show  that  a  ref- 
erence is  not  only  necessary  to  determine 
this  matter,  but  that  upon  the  consideration 
of  the  matters  from  the  records  and  acts  lie- 
fore  the  order  of  reference  was  signed.  It 
must  have  been  determined  that  the  act  was 
unconstitutional.  Indeed,  if  it  were  deter- 
mined that  the  act  for  the  organization  of 
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Lee  connty  was  obnoxious  to  the  constltn- 
tlon,  the  power  of  the  general  assembly  to 
carry  out  the  provisions  of  the  constitutional 
provision  upon  the  subject  remains  unim- 
paired. Having  the  power,  It  had  a  choice 
of  meaus  to  create  or  recognize  Its  existence. 
Can  it  be  said  that  a  reference  Is  needed  to 
show  what  the  officers  charged  with  the  hold- 
ing of  the  election  did?  What  does  this 
amount  to  when  the  general  assembly  ex- 
pressly and  wisely  reserved  to  themselves 
the  authority  to  determine  how  the  election 
was  carried?  While  the  elections  are  held 
after  the  mapner  in  which  general  elections 
are  held,  yet,  unlike  In  cases  of  general  elec- 
tions, the  officers  charged  with  holding  this 
election  were  not  clothed  with  any  power  to 
conclude  any  one  by  any  determination  they 
could  declare,  Inasmuch  as  the  act  specifical- 
ly takes  that  power  from  them,  and  reserves 
It  to  the  legislature.  They  were  not  given 
such  powers  as  are  ordinarily  given  to  sim- 
ilar officers  at  general  elections.  There  is  no 
analogy.  Their  conclusions  were  not  re- 
quired or  expected.  They  could  not  deter- 
mine how  the  election  was  carried,  and  their 
declarations  were  not  subject  to  appeal  from 
a  subordinate  to  a  county  board  of  canvassers; 
nor  could  there  be  any  analogy  In  the  pro- 
cedure of  determining  this  question  to  the 
duties  of  county  canvassers  and  county  com- 
missioners In  general  elections,  for  the  act 
on  this  question  reserves  specially  and  express- 
ly the  decision  to  the  general  assembly,  as 
If  to  say  this  temptation  should  not  be  put 
before  the  officers  who  shall  conduct -this  elec- 
tion, and  their  wisdom  in  this  regard  Is  now 
apparent.  And  now,  when  two  of  these  offi- 
cers, in  violation  of  their  duties,  make  a  dec- 
laration they  had  no  right  to  make,  as  to  the 
election,  we  are  called  upon  to  say  there  was 
Imported  Into  this  cause  this  extraneous  mat- 
ter, never  contemplated,  which  has  affected 
the  election,  because,  forsooth,  the  legislature 
refused  to  adopt  the  usurpations  of  certain 
officers  as  to  the  result  of  the  election  in  the 
very  teeth  of  their  reservation  of  such  mat- 
ters for  their  own  determination.  Such  ref- 
erence could  not  throw  any  light  upon  the 
subject  A  reference  la  not  necessary,  for 
which  reason  I  voted  against  the  order  for  a 
reference.  If,  however,  a  reference  is  to  be 
ordered.  It  should  go  Into  the  whole  matter, 
and  ascertain  the  whole  result,  whether  there 
has  been  a  real  and  substantial  (not  merely  a 
technical)  compliance,— not  merely  to  exam- 
ine the  matter  from  the  outside,  not  merely 
to  read  the  tabulations  and  the  papers  made 
out,  but  to  the  contents;  as  substantial  re- 
sults, not  forms,  are  desired  In  elections. 
The  will  of  the  voters  is  the  matter  desired. 
To  this  all  else  should  be  secondary  and  un- 
important 

The  different  acts  provide  for  the  dimlnu- 
tlons  of  the  representation  of  the  old  coun- 
ties which  have  contributed  territory  to  the 
new  county,  by  reason  of  which  such  repre- 
sentation is  cut  olt.     Such  representation  tak- 


en from  the  old  counties  is  giTcn  to  Les 
county.  Now,  if  the  organization  of  Lee 
county  is  unconstitutional  and  improper,  the 
persons  elected  from  that  territory  to  the 
general  assembly  have  no  status,  and  the 
state  will  be  deprived  of  their  services  In  the 
general  assembly.  Now,  no  provision  can  be 
made  by  the  courts  for  the  restoration  to  the 
old  counties  of  the  representation  to  which 
they  were  entitled  before  the  passage  of  the 
act  for  the  organization  of  Lee  coianty.  It 
will  scarcely  be  disputed  that  If  there  was 
no  Lee  county,  and  those  electors  supposed  to 
be  voters  of  Lee  county  were  really  voters 
of  the  old  counties,  the  old  counties  were  en- 
titled to  their  votes;  and,  if  they  did  not  par- 
ticipate In  the  election  for  members  of  the 
general  assembly,  it  may  become  a  grave 
question  whether  the  persons  recently  term- 
ed by  them  as  members  of  the  general  as- 
sembly were  Indeed  elected  at  all.  If  these 
gentlemen  so  returned  as  members  elected 
from  the  old  counties  were  not  Indeed,  elect- 
ed by  reason  of  the  disorganization  of  Lee 
county,  any  measure  passed  by  their  votes  in 
the  general  assembly  might  properly  be  ques- 
tioned, for,  if  not  elected,  they  would  not 
have  a  right  to  sit  and  vote.  If  the  territory 
proposed  to  be  organized  into  Lee  county 
was  Improperly  organized,  it  can  hardly  be 
disputed  that  tbe  elections  in  the  old  counties 
from  which  the  territory  was  taken  were  In- 
valid; and  there  was  no  valid  election  In 
tbem  for  county  officers  as  well  as  members 
of  general  assembly.  If  Lee  county  has  no 
existence,  there  may  be  gfrave  doubts  if  any 
officer,  legislative  or  county,  was  elected  in 
the  old  counties.  It  can  scarcely  be  denied 
that  the  whole  state  has  an  interest  In  the 
service  and  votes  of  every  member  of  the 
general  assembly  from  every  county;  and 
yet  the  attorney  general  Is  not  made  a  party 
to  this  proceeding.  Each  of  the  old  counties 
is  concerned  as  such  In  this  proceeding  if  this 
legislation  be  unconstitutional,  and  yet  as 
such,  they  are  not  made  parties  to  this  cause. 
Who  represents  ail  these  citizens?  Who  will 
be  affected  by  this  procedure?  I  need  not 
allude  to  the  disarrangement  of  the  assess- 
ment and  collection  of  taxes,  etc.,  In  the 
new  territory.  It  might  well  be  asked  what 
necessity  Is  there  to  Inaugurate  such  demor- 
alization. The  mere  unconstitutionality  of 
a  statute  does  not  give  a  cause  of  action. 
There  must  be  shown  that  an  unconstitution- 
al statute  has  Inflicted  some  Injury  upon  the 
petitioners.  A  court  of  equity  never  enjoins 
by  reason  of  a  theoretical  or  speculative  in- 
Jury.  "Injunction  will  not  lie  at  the  Instance 
of  a  taxpayer  and  elector  to  enjoin  the  sub- 
mission to  the  vote  of  the  people  of  a  consti- 
tutional amendment  because  the  submission 
la  invalid,  as  such  taxpayer  would  receive  no 
substantial  Injury  from  such  submission." 
State  V.  Thorson  (S.  D.;  July  29,  1896)  68  N. 
W.  202.  "Any  additional  burden  which 
might  result  to  relator,  as  a  taxpayer,  by  rea- 
son of  submltthig  this  question  at  a  general 
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election.  Is  too  trifling,  fandfnl,  and  spectda- 
tlve  for  serious  consideration."  Id.  There 
must  be  a  real  injury,  and  tbe  petition  does 
not  show  any  injury,  unless,  forsooth,  the 
formation  of  a  new  county  is  per  se  an  in- 
Jury.  This  view  the  constitution,  by  provid- 
ing for  tbe  organization  of  new  counties,  neg- 
atives. Even,  however,  if  the  petitioners 
were  injured,  and  the  statute  was  unconstl- 
tutional,  an  injunction  should  not  issue,  for 
the  additional  reason  (among  others)  that 
greater  wrong  would  be  done  tban  would  be 
prevented  by  the  injunction,— the  remedy 
prayed  for  from  the  evil  apprehended.  Un- 
der such  circumstances,  equity  never  Issues 
tbe  writ.  10  Am.  &  Eng.  Enc.  Law,  783,  and 
authorities  there  cited.  The  apprehended  in- 
jury by  reason  of  increased  taxation,  if  char- 
ged properly,  would  probably  not  exceed,  for 
tbe  handful  of  petitioners,  ten  cents  each. 
The  barm  that  would  be  done  by  tbe  writ 
cannot  be  overestimated.  Tbe  anticipated 
and  speculative  damage,  probably  not  exceed- 
ing a  dollar  at  the  outside.  Is  to  be  used  as 
a  pretext  to  create  untold  harm,  turmoil,  and 
political  demoralization  in  tbe  state,  to  be- 
cloud tbe  title  of  many  olScers  elected  at  the 
last  election,  to  deprive  the  state  of  the  serv- 
ice of  persons  returned  for  the  general  as- 
sembly, possibly  throw  a  doubt  over  I>ene- 
flclal  legislation,  and  to  establish  a  precedent 
and  innovation  most  mischievous  and  unnec- 
essary. Indeed,  if  the  principle  contended  for 
be  carried  to  its  logical  conclusion,  govern- 
ment as  now  known,  consisting  of  three  de- 
partments, may  be  dissolved.  Once  admit 
that  an  election  for  members  of  tbe  general 
assembly,  or  tbe  fruits  of  It,  can  be  enjoined, 
even  under  an  unconstitutional  statute,  and 
you  have  no  legislature.  One  branch  de- 
stroys tbe  other.  The  right  to  enjoin  tbe 
election  or  reverse  Its  verdict  in  one  county 
implies  tbe  right  to  do  it  In  all,  if  similar  cir- 
cumstances arise.  He  must  be  a  bold  man, 
Indeed,  who  will  contend  that  such  an  exer- 
cise of  power  could  be  Justified  under  our 
system  of  government.  And  yet  the  finger 
could  not  be  placed  on  any  provision  In  the 
constitution  forbidding  it  Nevertheless,  such 
a  contention  would  militate  against  the  very 
existence  of  sovereignty  Itself,  and  would 
negative  tbe  right  of  a  state  to  exist  dednci- 
ble  from  existence  itself.  The  right  of  a 
state  to  exist  in  this  advanced  age  Implies 
the  right  to  be  composed  of  the  three  co-ordi- 
nate branches  of  government,  with  their 
checks  and  counterchecks.  This  court  has  no 
authority  to  entertain  a  petition  to  thus  dis- 
sever the  government  which  protects  the  life, 
liberty,  and  property  of  the  petitioners. 

If  the  practical  application  of  Injunction  in 
this  case  makes  for  disaster,  the  historical  view 
of  its  creation  and  exercise  is  equally  conclu- 
sive of  its  inappllcatlon  here.  The  writ  ran 
in  the  name  of  the  sovereign;  in  theory  Issued 
and  was  exercised  In  his  name,  to  prohibit  tbe 
lawful  action.  It  was  a  prerogative  writ.  It 
is  none  the  less  a  sovereign  writ  witb  us.    Tbe 


state  (by  its  people)  is  aovereisn  wItb  na.    TU 
sovereign  is  asked   to  enjoin    hinmrit.     One 
member  ef  the  body  Is  to  enjoin  anotber  mem- 
ber of  the  same  body.    This  statement  Is  ar- 
gued against  Its  use  hen.    Tbe  effect  to  not 
lessened  when  It  is  recalled  that,  in  cases  of  tan- 
peachment  of  the  governor,  the  chief  JiBtioe 
himself  presides  in  such  legislative    trial  and 
court.     I  do  not  think  the  petitioners   bave 
shown  any  injury,  apprehended  or    real,   that 
api)eal8  to  a  court  of  equity.    There  cannot  be 
a  vested  right  in  any  political  division  of  state 
organization.     There  is  not  any   vested   rlgtt 
In   any  particular  political   office.      Chancery 
protects  property,  not  political,   rights.      It  Is 
not  to  be  Invoked  to  enjoin  tbe  formation  or 
creation  of  a  political  agency  and  subdlviatoa 
of  the  state.    It  Is  believed  by  many   that  a 
new  county  works  a  real  benefit.  Instead  of  an 
injury,  to  the  residents  of  the  proposed  terri- 
tory.   The  framers  of  the  constitution  of  1885 
evidently    thought   so.     The   different    subdi- 
visions of  the  state  serve  as  inatrnmentallties 
of  tbe  state  for  the  more  convenient  adminis- 
tration of  public  affairs,  and  twcm  a  constitu- 
ent part  of  the  state  and  a  part  of  tbe  gov- 
ernmental machinery  of  the  sovereignty  wblcb 
creates   them.     When   the   general   assembly 
formed  Lee  county,  and  said  it  should  bave 
certain  representation  in  the  general  assemUy. 
and  should  unite  in  the  exercise  of  the  rights 
of  sovereignty  representing  the  sovereign  peo- 
ple of  South  Carolina,  It  exercised  a  political 
right  and  sovereigrn  duty,  that  could  not  be  af- 
fected by  any  court    It  was  the  highest  ex- 
pression  of   a   sovereign   people   as    to    what 
would  tbe  better  effectuate  that  sovereignty. 
Can  it  be  Imagined  that  the  constitutional  con- 
vention Intended  to  trim  off  and  pare  down 
this  sovereign  right  and  obligation  to  cany 
out  a  public  policy?    The  right  to  create  ao 
agency  of  government  does  not  exist  for  tbe 
benefit  of  an  individual,  but  for  tbe  benefit  of 
the  state  Itself. 

It  is  a  doctrine  too  weD  known  to  need  more 
than  passing  reference  that  an  injunction  does 
not  He  against  the  executive  to  restrain  him 
from  executing  an  unconstitutional  act  of  the 
legislature  (Georgia  v.  Stanton,  6  Wall.  50: 
Green  v.  Mills,  18  C.  0.  A.  516,  60  Fed.  852); 
nor  will  It  interfere  with  tbe  exercise  of  a 
purely  legislative  or  executive  power  (see  cases 
cited  in  State  v.  Tborson  [S.  D.]  68  N.  W. 
202).  These  doctrines  were  not  adopted  with- 
out reason,  and  the  principles  underlying  them 
are  founded  on  the  sovcrelfmty  of  the  people, 
and  the  necessity  of  organization  to  exerdse 
the  functions  of  government  based  upon  the 
three  great  departments  of  political  existence, 
that  the  people  may  always  have  a  channel 
through  which  to  express  their  sovereignty. 
Bach  branch  of  government  is  necessary  to 
constitute  a  state  as  e  state  Is  now  constituted. 
Each  is  necessary  to  government  In  tbe  prac- 
tical exercise  of  sovereignty.  In  fact  it  may 
be  said  in  these  days  that  sovereignty  with  or 
without  a  written  charter  Implies  the  exist- 
ence of  these  powers.    If  the  contention  of  tbe 
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tilalntlffs  be  carried  to  Its  logical  conclusion, 
nnd  the  real  nature  of  this  proceeding  be  con- 
sidered, the  principle  sought  to  be  injected  Into 
our  la-vir  will  sap,  undermine,  and  overtum  the 
government,  and  destroy  all  the  guaranties  of 
a.   republican  form  of  government;   for,  If  an 
Injunction  will  He  to  practically  oust  the  dele- 
fratlon  of  one  county  from  the  halls  of  the  leg- 
islature under  an  alleged  unconstitutional  law, 
It  would  be  against  the  delegations  of  all  the 
counties   of  the  state  that  might  be  elected- 
under     an    alleged    unconstitutional   act.     It 
MTOuId  scarcely  be  a  question  that  the  Judiciary 
could   not  thus  nullify  the  constitution,  and 
rob  the  state  of  an  attribute  of  sovereignty. 
'Without  a  legislature  and  the  exercise  of  its 
power  to  appropriate  funds  for  the  defraying 
of  expenses  of  government,  election  of  officers, 
etc.,  anarchy  and  chaos  would  pervade  society. 
There  would  not  be  a  republican  form  of  gov- 
ernment.   It  will  be  no  answer  to  this  to  say 
this  condition  la  not  permissible,  and  that  the 
creatures  of  the  legislature  will  be  enjoined, 
not  the  members  as  members.     Let  us  not  be 
diverted  by  names.    Let  us  look,  not  alone  at 
the  application  to  this  case  of  this  doctrine; 
let  ns  consider  it  in  Its  length  and  strength,  or 
not  consider  It  at  all.     We  shojild  stop  the 
stream  at  its  head  now,  rather  than  wait  until 
It  has  grown  larger,  wider,  and  within  a  deep- 
ened channel,  ^nd  greater  v<4ume  tbreatens 
an  overflow,  drowning  government. 

Such  a  doctrine  is  utterly  at  variance  with 
the  views  expressed  In  the  Impeachment  trial 
of  President  Johnson,  held  by  Jackson,  Jeffer- 
son, and  the  great  founders  of  our  government, 
and  deducible  from  the  principles  of  govern- 
ment and  the  exercise  of  sovereignty.    In  1827 
there  was  an  election  for  sheriff  of  George- 
town, and  there  were  two  competitors,  Grelr 
and  Thaxton,  and  Thaxton  was  declared  elect- 
ed by  the  managers.    A  motion  for  prohibition 
was  made  before  Judge  Bay,  and,  among  other 
things,  he  said:     "In  our  country,  the  people 
are  supreme.    All  dvll  power  and  authority  la 
derived  from  them,  and,  by  virtue  of  their  In- 
herent prerogatives,  they  have  thought  proper. 
In  order  to  establish  Justice,  and  to  prevent 
all  Irregularity  and  confusion,  to  make  known 
and  publish  to  the  world  their  great  republi- 
can charter,  called  a  constitution,  by  which 
all  the  powers  of  the  state  are  regulated  and 
governed.     By  this  constitution,  all  the  powers 
of  the  state  government  are  distinctly  defined 
and  vested  in  their  separate  branches,  namely, 
the  legislative,  the  Judicial,  and  the  executive, 
all  of  which  are  Independent  of,  and  have  no 
control  over,  each  other.    The  legislative  branch 
tuu  the  power  of  making  and  enacting  all 
laws  for  the  government  of  the  citizens;    the 
Judicial  has  the  power  of  construing  those  laws 
so  made,  and  of  declaring  their  bearings  on  the 
citizens;   and  the  executive  Is  charged  with 
the  aathority  and  power  of  causing  all  those 
laws  to  be  duly  executed,  and  of  granting 
commissions  to  all  the  officers  of  government 
for  ti\e  exercise  of  their  respective  functions  in 
office,  for  the  benefit  of  the  whole.    But  no 


one  of  these  different  departments  has  any 
right  to  hiterfere  with  the  others  in  the  legal 
execution  of  their  official  duties.  It  is  admit- 
ted that  the  Judges  of  the  superior  courts  of 
law.  In  the  exercise  of  theh:  Judicial  powers, 
have  a  right  by  the  common  law  of  the  land, 
which  is  recognized  by  the  constitution,  to  send 
out  this  high  prerogative  writ,  to  restrain  all 
the  Inferior  courts  and  Jurisdictions  or  bodies 
of  men  appointed  for  special  purposes  from 
doing  Illegal  or  unauthorized  acts.  But  they 
have  no  power  or  authority  to  send  out  a 
writ  to  either  of  the  other  great  branches  of 
the  government;  for,  if  they  bad  such  a  power 
to  invade  the  province  of  the  executive,  and 
to  say  he  shall  not  exercise  his  official  right 
of  Issuing  commissions,  etc..  It  la  difficult  to 
see  any  good  reason  why  they  should  not 
send  the  same  writ  to  the  other  great  branch 
of  the  government,  to  restrain  it  from  passing 
any  law  which  they  might  conceive  was  an 
Impolitic  or  unconstitutional  act  Thus,  such 
a  doctrine  would  be  laying  the  foundation  for 
a  scene  of  confusion  and  clashing  of  Jurisdic- 
tions."   Grelr  v.  Taylor,  4  McCwd,  206. 

Is  there  not  application  now  for  this  decision? 
What  has  equity  here  to  work  upon?  It  must 
be  moved  by  some  property  right  I  repeat, 
there  Is  not  set  out  In  the  petition  such  a  right 
as  equity  protects.  That  equity  does  not  pro- 
tect political  right  Is  a  doctrine  so  fundamental 
and  ingrained  Into  our  system  of  government 
that  authority  is  not  needed  to  support  It 
See  Green  v.  Mills,  16  C.  C.  A.  616,  69  Fed. 
852;  High,  InJ.  8§  702,  1206,  1311,  1316.  In- 
deed, the  anthorltieB  go  so  far  as  to  say.  If  an 
attempt  were  made  to  Interfere  with  such 
right,  the  refusal  to  obey  such  an  Injunction 
would  not  constitute  a  contempt  High,  InJ. 
H  1286, 1312, 1814.  How  It  la  possible  for  the 
petitioners  to  be  Injured  In  tbelr  private  rlghta 
passes  all  understanding,  unless  the  establish- 
ment of  a  new  county  Is  per  se  injurious.  Th^ 
party  seeking  relief  must  show  clear  legal  or 
equitable  right  and  a  well-grounded  appre- 
hension of  Immediate  injury  to  set  right.  In  or- 
der to  Justify  the  granting  of  an  injunction. 
The  injnry  must  also  be  Irreparable, — not  to  be 
repaired  by  money.  If  adequate  reparation 
could  be  made,  then  he  should  resort  to  the 
law  side  of  the  court.  Mere  apprehensions  and 
fears  of  the  plaintiffs,  nnsustalned  by  facts 
establishing  their  probability,  will  not  consti- 
tute a  sufficient  ground  to  warrant  Interferenoa 
by  Injunction.  High.  InJ.  S§  35,  722;  10  Am. 
&  Eng.  Enc.  Law,  783  et  seq.  The  statement 
of  facts  should  be  so  strong  as.  If  made  by 
a  plaintiff  on  the  witness  stand,  would  Justi- 
fy, if  uncontradicted,  a  Judgment  for  him.  I 
do  not  think  the  matter  set  np  In  the  petition 
states  facts  enough. 

In  addition  to  the  ordinary  strictness  in 
this  character  of  cases,  the  petitioners  should 
set  out  that  they  did  not  vote  for  the  crea- 
tion of  the  new  county,  but  against  its  forma- 
tion, and  exhausted  all  their  efforts  In  vain. 
It  la  true  that  the  issuing  of  the  writ  is  with- 
in the  discretion  of  the  court,  not  to  be  ex- 


Digitized  by 


Lnoogle 


700 


81  SOUTHEASTEBN  RBPOBTBH. 


(N.a 


erdaed  by  a  caprlcloaa  Judgment,  based  up- 
on Imaginary  Injaiy  and  amblguouB  and  in- 
definite allegations,  speaking  by  conclusions 
and  not  avermnitB,  but  a  Judicial  discretion, 
—a  dlBcretloo  controlled  by  precedent  and 
autliwlty.  A  discretion  based  upon  such  a 
conBideration  of  the  allegations  of  the  peti- 
tion, which  nowhere  make  such  an  attack 
upon  the  act  of  1898  (or  other  act),  calling 
for  a  decision  upon  its  constitutionality,  in 
my  Judgment,  would  refuse  the  writ  It  Is 
a  matter  of  grave  consideration  to  declare  an 
act  unconstitutional,  and  the  allegations  of 
the  pleading  should  plainly  make  such  an 
attack.  I  rei>eat  that  such  an  attack  Is  not 
made  by  the  allegations  of  the  petition  here. 
It  but  vaguely  charges  that  the  act  is  null 
and  Y(Ai,  because  the  statement  of  fact  in 
the  act  was  contrary  to  the  evidence,— an 
allegation  that  heretofore,  coming  on  appeal 
from  the  humblest  court,  has  uniformly  been 
construed  as  not  worthy  of  consideration. 
It  is  an  allegation  that  does  not  move  the 
court  to  simply  consider  the  matter.  The 
plalntlfTs  do  not  attack,  by  their  petition,  the 
constitutionality  of  the  act  Such  a  state- 
ment as  required  nowhere  appeara.  If,  un- 
der the  constitutional  administration  of  Jus^ 
tlce  in  this  country,  the  courts  are  given  the 
power  of  supervision  over  corporations 
formerly  claimed  by  the  king  In  his  courts, 
It  must  still  be  exercised  (unless  in  excep- 
tional cases,  at  trusts,  charities,  etc.,  not 
necessary  here  to  be  noticed)  according  to 
the  course  of  the  common  law.  Chancellor 
Kent  In  Attorney  General  v.  Utica  Ins.  C3o., 
2  Johns.  Ch.  387,  388.  The  same  great  au- 
thority lays  it  down  that,  if  the  matter  "does 
not  touch  the  enjoyment  of  prt^erty.  It 
ought  not  to  be  brought  within  the  direct 
Jurisdiction  of  the  court,  which  was  intended 
to  deal  only  in  matters  of  civil  right  resting 
in  equity,  or  where  the  remedy  at  law  was 
not  sufBcienOy  adequate.  Nor  ought  the 
process  of  injunction  to  be  applied  but  with 
the  utmost  caution.  It  is  the  strong  arm  of 
the  court,  and,  to  render  its  operation  be- 
nign and  useful.  It  must  be  exercised  with 
great  discretion,  and  when  necessity  re- 
quires it"  Id.  378,  379.  The  learned  chan- 
cellor above  says,  in  speaking  of  the  great 
case  of  Rex  v.  Master  &  Fellows  of  St  Catha^ 
rlne'B  Hall,  4  Term  R.  233:  "Lord  Kenyon, 
In  giving  the  opinion  of  the  conrt  said  that 
corporate  bodies,  which  respected  the  public 
police  of  the  country  and  the  administration 
of  Justice,  w^ere  better  regulated  under  the 
superintendence  of  the  king's  bench,"  etc. 

I  will  close  this  opinion  with  a  statement 
which  was  uttered  by  chancellor  Kent  In  At- 
torney General  v.  Utlca  In&  Co.,  2  Johns. 
Ch.  391,  declaring  "the  process  of  injunction 
Is  too  peremptory  and  powerful  in  its  effects 
to  be  used  In  such  a  case  as  this,  without 
the  clearest  sanction.  I  shall  better  consult 
the  stability  and  utility  of  the  powers  of  this 
court  by  not  stretching  them  beyond  the  lim- 
its prescribed  by  the  precedents." 


(128  N.  C.  ST) 
BAKBR  T.  MITCHELL  et  aL 
(Supreme  Court  of  North  Oaroliiia.     Nor.  28k 
1888.) 

Chabsb  oh  Land  —  SuFricisHcr  ov  Rtidsvcb— 
Reformation  op  Dbbd.  ' 
In  an  action  to  reform  a  deed,  a  findiDc 
of  an  agreement  between  the  parties  to  a  deed 
that  the  grantor  was  to  have  charge  of  die  land 
for  her  maintenance  cannot  be  sustained,  there 
being  only  the  testimony  of  tiie  justice  of  the 
peace  before  whom  she  brought  an  action  for 
the  consideration  named  in  the  deed  that  on  the 
day  she  entered  nonsuit  therein  she  said  she 
was  to  have  maintenance  off  the  land,  of  the 
grantor  that  she  did  not  understand  that  she 
was  making  a  deed,  and  of  the  grantee  that  he 
had  no  objection  to  her  having  her  support  out 
of  the  land,  and  that  the  person  to  whom  he 
sold  it  appeared  to  have  no  objection  to  her 
having  her  support 

Appeal  from  superior  court,  Alexander 
county;  Coble,  Judge. 

Action  by  Elizabeth  Baker  against  W.  T. 
Mitchell  and  others.  Judgment  for  plaintiff. 
Defendants  appeal.    Reversed. 

The  action  was  Drought  to  correct  a  deed 
BO  as  to  show  the  proper  consideration,  and 
to  charge  the  land  with  the  support  of  the 
plaintiff.  It  was  alleged,  among  other 
things:  That  the  defendant  her  grandson, 
had  been  living  with  the  plaintiff  on  the 
land  for  several  years.  That  be  was  her 
agent  and  general  adviser  In  the  manage- 
ment of  her  business.  That  he  proposed  to 
take  a  deed  from  her  for  the  land,  which  she 
consented  to  execute,  upon  the  consideration 
that  she  should  receive  her  support  from 
him,  and  that  the  same  should  be  a  charge 
on  the  land.  That  she  was  old  and  feeble. 
Inexperienced  In  business  matters,  and  that 
Instead  of  the  instrument  being  a  deed 
drawn  according  to  the  said  agreement  it 
was  a  deed  in  fee  for  her  land  for  the  ex- 
pressed consideration  of  f40,  Bnd  did  not 
charge  the  land  with  her  support  That  de- 
fendant did  not  pay  anything  for  the  land  at 
the  time,  and  has  not  yet  paid  anything,  but 
obtained  the  said  deed  by  fraud.  That  about 
the  27th  of  January,  1894,  the  defendant  and 
W.  V.  Mitchell  entered  Into  a  contract  with 
regard  to  the  land,  as  follows:  "A  contract 
has  this  day  been  entered  into  between  W. 
v.  Mitchell  and  D.  O.  Baker  that  said  W.  V. 
Mitchell  does  agree  to  give  the  said  D.  O. 
Baker  $200  for  his  entire  Interest  In  the 
estate  of  Elizabeth  Baker,  with  Interest  at  S 
per  cent,  with  the  following  exceptions,  to 
wit  he  is  to  have  the  wheat  of  his  old  field 
without  rent"  etc.  This  instrnment  was 
signed  and  sealed  by  Mitchell  and  Baker,  and 
It  was  alleged  that  it  was  made  without  the 
knowledge  or  consent  of  the  plaintiff.  Ihat 
said  Baker  executed  a  deed  In  fee  to  Mitch- 
ell, conveying  said  land,  without  charging 
the  same  with  'the  support  of  the  plaintiff, 
and  Mitchell  now  claims  the  land  against  the 
plaintiff,  and  refuses  to  allow  her  support 
That  by  reason  of  said  fraud  and  wrong 
of  the  defendants,   the  plaintiff  ha»   been 
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duprlved  of  her  land  and  support.  Defend- 
ants admit  that  the  plalntUI  had  a  life  estate 
In  the  hmd,  and  that  the  said  deed  convey- 
ed all  her  Interest  therein  for  the  consider- 
ation of  $40,  but  deny  that  said  deed  was 
obtained  'by  fraud  and  misrepresentation. 
They  admit  that  a  contract  to  convey  the 
land  was  entered  Into  between  Mitchell  and 
■aid  Baker  about  the  time  mentioned  In  the 
complaint,  but  allege  that  that  part  of  the 
contract  which  charges  the  defendant  Mitch- 
ell "with  the  maintenance  of  the  plalntlft 
l8  Yold— First,  for  want  of  a  consideration; 
and,  second,  because  It  Is  collateral,  and  In 
no  way  connected  with  the  original  convey- 
ance from  the  plaintiff  to  the  defendant  D.  O. 
Baker."  Defendants  also  admit  that  Mitch- 
ell lives  on  the  land,  and  holds  a  deed  in  fee 
for  the  same  from  D.  O.  Baker,  but  deny  that 
tfaey  are  under 'any  legal  obligation  to  main- 
tain the  plaintiff,  and  ask  that  they  go  wlth- 
ont  day.  After  denying  the  other  allega- 
tions, the  defendants  allege  thai  the  plain- 
tiff did  bring  a  suit  before  a  Justice  of  the 
peace  fbr  the  purchase  money,  $40,  the  con- 
sideration named  In  the  deed,  and  that  plain- 
tiff refused  to  take  Judgment,  assigning  aa 
a  reason  that  defendant  had  fully  satisfied 
her,  and  that  she  paid  the  costs  of  the  ac- 
tion, and  the  defendant  avers  that  this  waa 
all  done  without  his  knowledge  or  assistance. 
In  the  amended  complaint  the  plaintiff  al- 
leges that  the  deed  was  made  by  Mitchell 
with  Intent  to  hinder,  delay,  and  defraud  his 
creditors,  and  especially  to  deprive  the  plain- 
tiff of  her  rights,  and  that  said  MltcheU  did 
not  pay  anything  for  the  land,  and  had  full 
notice  of  the  plaintiff's  claim,  when  the  deed 
was  executed;  that  previous  to  said  agree- 
ment she  bad  instituted  an  action  against  D. 
O.  Baker  to  charge  the  land  with  her  sup- 
port and  that  Mitchell  assisted  bet  in  bring- 
ing the  action,  and  that  by  agreement  made 
by  Mitchell  for  her  with  defendant  Baker, 
that  the  land  should  be  charged  with  her 
support,  she  took  a  nonsuit  in  the  action,  and 
that  defendant's  part  of  said  agreement  was 
never  carried  out;  that  the  plaintiff  Is  about 
6B  years  old,  and  illiterate,  and  by  reascm 
of  the  relationship  between  defendant  Baker 
and  herself  the  defendant  Baker  acquired  an 
influence  over  her,  so  much  so  that  she  was 
unable  to  resist  any  request  that  he  might 
make  of  her,  etc.  The  defendants  denied 
these  allegations. 

Issues:  "(1)  Was  the  deed  executed  by 
plaintiff  to  defendant  Baker  obtained  by  fraud 
and  misrepresentation  or  undue  influence  on 
the  part  of  D.  O.  Baker,  or  any  one  for  him? 
Ana.  Na  (2)  Was  the  deed  executed  for  a  fair 
consideration?  Ans.  Yes.  (3)  Was  plaintiff 
to  have  her  support  on  the  land  when  said 
deed  was  executed?  Ans.  Yes.  (4)  Did  de- 
fendant Mitchell  have  notice  of  the  claim  of 
plaintiff  to  have  her  Maintenance  on  the  land 
at  the  time  of  the  contract  with  D.  O.  Baker, 
and  at  the  time  of  the  execution  of  the  deed 
«•  him  by  said  Baker?    Ans.  Yes.     (6)  Did  M. 


0.  Mitchell  have  notice  of  the  claim  of  plaintlfl 
to  have  her  maintenance  on  the  land  at  the 
time  of  the  deed  to  her?  Ans.  Yes.  (6)  As 
a  compromise  of  the  iaction  of  this  plaintiff 
against  D.  O.  Baker,  did  defendants  Baker 
and  MltcheU  enter  into  a  contract  that  plain- 
tiff should  have  her  support  on  the  land? 
Ans.  Yes.  (7)  What  Is  such  support  reason- 
ably worth?  Ans.  $4.S0  per  month.  (8)  Did 
Mitchell  have  notice  of  the  fraud.  If  any  exist- 
ed, at  the  time  he  took  the  deed  from  the  de- 
fendant Baker?  Ans.  •  •  •.  (0)  Did  M.  C. 
Mitchell  have  notice  of  the  fraud,  if  any  ex- 
isted, at  the  time  she  took  the  deed  from  her 
husband,  W.  V.  Mitchell?  Ans.  •  •  ♦." 
Defendants  objected  to  all  of  said  issues  ex- 
cept the  first  twa 

Evidence:  Plaintiff  testified:  That  she  la 
about  67  years  old.  That  she  lived  on  the 
land  abont  28  years.  That  she  raised  and  ed- 
ucated the  defendant  D.  O.  Baker.  That  she 
had  a  deed  for  the  land,  which  her  mother 
gave  her.  She  willed  the  land  to  the  wit- 
ness, and  after  her  death  to  be  divided  be- 
tween -witness'  children.  [That  Philo  Steven- 
son came  to  witness'  house  at  6  o'clock  at 
night  and  called  for  paper.  No  one  there 
but  witness.  He  asked  her  how  her  eyesight 
was.  He  said,  "Did  D.  O.  Baker  read  this 
paper  to  witneRS?"  and  witness  said,  "No;" 
and  he  said,  "He  ought  to  have  read  It"  and 
called  for  a  light  and  said  he  would  read  It 
over  to  her,  and  he  read  it.  He  said  the  wit- 
ness never  heard  It  Witness  thinks  she 
nodded  while  he  read.  At  the  winding  up  he 
asked  witness  If  she  would  sign  It  Witness 
told  him  he  would  have  to  tell  her  the  mean- 
ing of  it]  Defendants  object  to  the  forego- 
ing evidence  embraced  In  brackets.  Objec- 
tion overruled.  Defendants  except  (That 
Stevenson  said  it  was  a  paper  that  D.  O. 
Baker  had  got  to  keep  the  children  from 
coming  on  him  for  back  rents;  tliat  if  wit- 
ness' mother  had  fixed  her  such  a  paper  aa 
that  Dan  Davidson  and  Jake  Lowdermllk 
would  not  have  come  on  witness  for  back 
rent  That  witness  had  paid  these  parties 
for  back  rent.]  Defendants'  objection  to  ttiis 
evidence  was  also  overruled.  [That  he  said 
nobody  could  take  her  house  from  her;  to 
stick  to  her  deed.  She  said,  was  he  preparing 
her  for  the  poor  house?  and  he  said,  "No;" 
he  did  not  mean  that  at  all;  that  It  had  to 
be  laid  by  till  after  death.]  Defendants'  ob- 
jection to  this  also  overruled.  [That  the  said 
D.  O.  Baker  was  using  her  wrong;  that  he 
ought  to  have  some  one  to  stay  with  her.] 
Defendants'  objection  waa  overruled.  De- 
fendants excepted.  That  D.  O.  Baker  came 
In  after  10  o'clock.  Witness  next  heard  of 
paper  at  July  court  D.  O.  Baker  said  he 
was  going  to  town,  and  have  his  papers  fixed 
up,  and  was  going  to  come  back,  and  clean 
out  his  house;  that  if  she  did  not  sign  the 
deed,  he  would  make  her  leave.  That  she 
sent  Mitchell  to  town  to  see  if  there  was  law 
for  driving  her  from  home,  and  she  came 
and  entered  suit    That  Mitchell  and  his  wife 
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were  both  with  her  when  she  entered  suit 
agalnat  D.  O.  Baker.  That  this  snlt  was  com- 
promised. The  question,  "What  was  said  by 
D.  O.  Baker  and  Mitchell  about  the  compro- 
mise of  the  suit?"  Defendants  objected.  Ob- 
jection overruled.  Defendants  excepted.  An- 
swer: "They  thought  It  would  be  best  to 
take  It  out,  and  settle  it,  and  they  would 
leave  it  to  three  men.  D.  O.  Baker  said  he 
would  do  her  right  if  It  took  the  shirt  off 
his  back."  That  D.  O.  Baker  said,  the  morn- 
ing they  were  to  have  compromised.  If  wit- 
ness got  anything  she  wonld  have  to  get  it 
according  to  law.  That  Mitchell  told  wit- 
ness he  bad  bought  the  land  from  D.  O.  Bak- 
er, and  she  had  him  to  read  the  deed  to  her, 
and  that  it  took  everything  that  the  witness 
possessed.  This  was  the  deed  that  witness 
had  made  to  D.  O.  Baker,  which  Mitchell 
read  to  her.  There  was  much  other  evidence 
of  the  same  character.  On  cross-examination: 
That  D.  O.  Baker  is  the  witness'  grandson. 
That  she  did  not  make  Baker  any  deed,  and 
that  he  never  said  anything  about  his  hav- 
ing any  snch  paper  for  her  to  sign,  etc. 
That  she  did  not  sell  D.  O.  Baker  her  part  for 
$40.  That  the  first  time  the  witness  heard  of 
the  |40  was  when  Mitchell  read  the  deed  to 
her,  etc. 

Mrs.  Sinclair  testified:  That  she  lived 
about  half  a  mile  from  the  plaintiff.  Had 
knovm  her  15  years,  and  her  general  char- 
acter was  good.  That,  after  leaving  Mitch- 
ell's, the  plalntur  lived  at  Blackwelder's, 
and  went  back  to  Mitchell's  to  get  her  things. 
That  she  was  told  she  had  nothing  there, 
and  that  she  should  not  have  the  wrappings 
of  her  finger.  Defendants  objected.  Over- 
ruled.    Excepted,  etc. 

F.  O.  Gwaltney,  a  Justice  of  the  peace,  tes- 
tified that  he  drew  the  contract  above  set 
out,  and  did  not  remember  that  D.  O.  Baker 
and  Mitchell  explained  why  they  made  a 
contract  There  was  something  said  about 
Mitchell  having  bought  out  D.  O.  Baker. 
They  told  him  how  to  draw  the  contract.  On 
cross-examination  this  witness  stated  that  he 
recollected  a  snlt  being  brought  in  his  court 
for  $40  consideration,  and  that  she  refused 
to  take  Judgment,  and  that  she  waa  to  have 
her  maintenance.  This  was  after  she  had 
moved  to  Blackwelder's.  The  suit  was 
brought  after  the  contract  between  Mitchell 
and  Baker  was  drawn.  Redirect:  Mitchell 
came  to  witness,  and  said  that  plaintiff 
wanted  a  summons  against  D.  O.  Baker  for 
f40.  Witness  saw  plaintiff  before  he  issued 
summons.  Mitchell  did  not  say  that  he  had 
any  Interest  In  the  suit  He  said  he  could 
offset  the  $40  with  mortgage  which  D.  O. 
Baker  held  against  him  for  the  purchase  mon- 
ey of  the  land.  Mitchell  paid  the  fee  for 
summons.  Plaintlfr  said  she  was  to  have 
maintenance  off  the  land,  and  would  not  ex- 
act the  $40  of  D.  O.  Baker.  She  said  this 
the  day  she  entered  a  nonsuit  There  was 
testimony  that  $5  per  month  would  be  a 
reasonable  allowance  for  her. 


Plaintlfr  offered  the  record  of  spring  term, 
1894,  in  the  case  of  Elizabeth  Baker  against  D. 
O.  Baker,  and  the  same,  according  to  the  affi- 
davit of  the  clerk,  consisted  of  the  sommom 
and  affidavits  and  order  to  sue  as  a  pauper. 
The  following  deeds  were  offered  In  evidence: 
Deed  made  on  20tb  April,  1893,  by  Enisabeth 
Baker  to  D.  O.  Baker;  deed  made  on  7th 
February,  1894,  by  D.  O.  Baker  to  W.  V. 
Mitchell;  deed  made  on  15th  January,  1895, 
by  W.  V.  MltcheU  to  M.  C.  MltcbeU.  All 
these  deeds  are  set  out  In  the  record.  De- 
fendants moved  for  Judgment  of  nonsuit  Mo- 
tion overruled.     Defendants  excepted. 

J.  P.  Stevenson  testified :  That  he  took  the 
examination  of  Elizabeth  Baker  to  the  deed 
in  the  spring  of  1883.  That  witness  said  to 
her  she  did  not  want  to  sign  the  paper  an- 
less  she  knew  what  it  was,  and  witness  read 
the  deed  to  her,  and  she  said,  "What  would 
you  do  about  this  deed?"  Witness  replied: 
"I  will  not  advise  yon.  Do  Just  as  yon 
please."  That  she  said  she  had  told  D.  O. 
Baker  she  Intended  this  land  for  him;  that 
she  wanted  to  sign  the  deed,  but  did  not 
want  the  witness  to  tell  the  other  beirs  any- 
thing about  It.  She  made  her  mark  to  the 
deed,  and  told  witness  to  put  the  deed  In  the 
drawer,  and  witness  did  so.  Witness  held 
out  no  Inducement  to  her  to  sign  It  Witness 
said  he  made  no  statement  to  her  In  refer- 
ence to  her  having  a  life  estate  hi  the  land. 
The  witness'  recollection  is  that  the  deed  re- 
cited a  consideration  of  $40.  That  she  never 
told  the  witness  that  she  had  to  pay  bac^ 
rent  and  there  was  not  a  word  said  about 
any  maintenance  on  the  land.  There  was  no 
understanding  between  the  witness  and  D. 
O.  Baker  that  witness  should  make  any  rep- 
resentation to  get  the  deed.  That  D.  O.  Ba- 
ker asked  the  witness  to  take  the  plaintiff's 
acknowledgment  of  the  deed.  That  her  hus- 
band was  dead. 

D.  O.  Baker  testified:  Ttat  be  was  the 
grandson  of  plaintiff,  and  had  lived  with  her 
an  his  life.  That  she  executed  a  deed  to 
him  for  her  life  estate.  He  made  no  fraudu- 
lent representations  to  her.  Thought  he  had 
a  right  to  buy  the  land,  and  did  so,  and  he 
agreed  to  buy  up  the  heirs'  parts.  She  told 
witness  she  Intended  him  to  have  the  land. 
and  he  bought  in  some  of  the  heirs'  parts, 
and  the  plaintiff  finally  said,  if  witness  wonld 
buy  the  rest  she  would  sell  the  witness  her 
Interest:  and  she  did  sell  it  and  then  the 
witness  bought  In  the  other  shares.  There 
was  no  conspiracy  between  the  witness  and 
Stevenson  to  get  the  deed.  Witness  asked 
Stevenson  to  take  her  acknowledgment  The 
trouble  about  the  deed  arose  after  she  left 
the  witness'  house.  Plaintiff  wanted  wit- 
ness to  keep  It  a  secret  She  did  not  -want 
her  children  to  find  out  that  she  had  sold  the 
land.  On  cross-examination  the  witness  stat- 
ed that  he  paid  plaintiff's  taxes,  and  attended 
to  the  business  for  the  plaintiff.  Witness  nev- 
er paid  her  any  board,  etc.  Witness  and 
Mitchell  did  not  enter  Into  an  agreement  to 
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mrbltrate  the  matter.  Witness  had  no  objec- 
tion to  her  having  her  support  out  of  the  land. 
That  Mitchell  appeared  to  be  willing  for  her 
to  have  her  support  That  there  was  no 
mutual  understanding  between  witness  and 
plaintiff  that  witness  was  to  support  her  at 
the  time  the  contract  was  made  (between 
witness  and  Mitchell).  That  Mitchell  sug- 
gested the  Idea  himself  that  plaintiff  was  to 
have  her  maintenance.  Question:  "Did  you 
and  Mitchell  consider  the  contract  as  part  of 
the  consideration  of  the  deed,— date  of  con- 
tract January  27,  1894?"  Plaintiff  objected. 
Sustained.     Defendant  excepted. 

Mitchell  has  been  perfectly  willing  all  the 
time  to  keep  the  plaintiff  there,  and  support 
her.  niere  was  evidence  as  to  the  good  char- 
acter of  the  parties  and  witnesses. 

Defendant  asked  the  following  special  in- 
structions, which  were  refused,  and  defendant 
excepted:  "(1)  That,  taking  the  evidence  of 
both  plaintiff  and  defendant,  plaintiff  Is  not 
entitled  to  recover.  (2)  That  there  is  no  legal 
evidence  to  warrant  the  Jury  in  finding  there 
was  a  contract  that  she  should  have  her  sup- 
port on  the  land.  (3)  That,  if  the  Jury  be- 
lieve the  evidence,  there  was  a  Judgment  at 
spring  term,  1894,  between  Blizabeth  Baker 
and  D.  O.  Baker,  seeking  to  charge  the  land 
with  her  maintenance,  and  that  it  has  not 
been  shown  that  there  was  a  Judgment  of 
noneott,  or  such  a  Judgment  as  would  entitle 
Iier  to  bring  this  action,  then  plaintiff  would 
be  estopped  from  bringing  this  action.  (4) 
That  If  the  Jury  believe  the  evidence  as  to 
the  contract  between  D.  O.  Baker  and  W.  V. 
Mitchell,  that  It  was  such  a  contract  as 
would  not  entitle  Elizabeth  Baker  to  recover 
her  maintenance  in  this  action,  It  being  made 
without  the  knowledge  or  consent  of  Eliza- 
beth Baker,  and  It  being  shown  that  the  con- 
tract was  burned  or  destroyed  by  Mitchell 
and  Baker,  parties  to  the  contract,  before  the 
commencement  of  this  action,  and  before  the 
execution  of  said  deed." 

The  court  instructed  the  Jury  as  follows: 

*^he  first  issue  is,  was  the  deed  executed 
by  plaintiff  to  defendant  Baker  obtained  by 
fraud  and  misrepresentations  or  undue  Infiu- 
ence  on  the  part  of  D.  O.  Baker,  or  any  one 
for  him?  The  plaintiff  contends  that  the 
deed  she  executed  to  D.  O.  Baker  was  ob- 
tained by  fraud  and  misrepresentation  and 
by  undue  Influence  on  the  part  of  said  Baker 
and  on  the  part  of  J.  P.  Stevenson,  acting  for 
said  Baker;  that  she  was  old  and  blind;  that 
Stevenson  falsely  represented  to  her  that  the 
deed  was  an  instrument  of  an  entirely  differ- 
ent nature  from  which  in  fact  it  was.  And 
she  contends  further  that  undue  influence  was 
brought  to  bear  upon  her  to  procure  her  exe- 
cution of  the  deed,  and  that  the  Jury  should 
answer  the  first  issue  'Yes.'  The  defendants 
contend  that  no  fraud,  etc.,  was  practiced 
upon  plaintiff,  and  that  she  fully  understood 
the  nature  of  the  deed  when  she  executed  it. 
(2)  That  she  desired  to  make  the  deed  to 
Baker,  and  that  no  advantage  was  taken  of 


her.  The  Jnry  are  Instructed  that,  If  plain- 
tiff has  shown  to  their  satisfaction  that  the 
deed  to  Baker  was  obtained  by  false  and 
fraudulent  representations  of  Baker,  or  Ste- 
venson as  acting  for  him,  to  the  effect  that 
the  deed  was  of  a  different  nature  from  what 
In  fact  it  was,  that  she  was  blind,  and  that 
the  deed  was  Incorrectly  read  to  her  by  Ste- 
venson, acting  for  Baker,  or  has  shown  to 
the  satisfaction  of  the  Jury  that  the  deed  was 
obtained  by  undue  influence,  then  the  Jnry 
will  answer  the  first  Issue  'Yes.'  And  the  Jury 
are  Instructed  that  any  Influence  exercised 
upon  plaintiff  by  reason  of  which  her  mind 
was  so  embarrassed  that  she  could  not  control 
her  own  opinion  and  wishes  in  respect  to  the 
deed  was  undue  influence,  in  the  meaning  of 
the  law.  (3)  The  Jury  are  instructed  that  or- 
dinarily, where  one  alleges  fraud  or  undue  in- 
fluence, the  burden  Is  on  the  party  so  alleg- 
ing to  prove  it  to  the  satisfaction  of  the  Jury. 
The  plaintiff,  however,  contends  that  here 
such  a  confidential  relation  has  been  shown 
to  have  existed  between  her  and  the  defendant 
Baker  as  to  shift  the  burden  of  proof  upon 
the  defendant  And  if  the  Jury  find  that 
plaintiff  was  the  grandmother  of  defendant 
and  that  she  was  old  and  blind;  that  defend- 
ant was  her  business  agent  and  adviser,  and 
lived  with  her;  that  she  reposed  confldence 
in  him  as  her  adviser;  and  that  during  the 
existence  of  such  a  state  of  facts  she  executed 
a  deed  to  him,  conveying  her  interest  In  real 
estate  for  the  recited  consideration  of  $40; 
that  this  consideration  was  Inadequate,— then 
the  law  would  impose  the  burden  upon  the 
defendant  to  show  that  no  unfair  advantage 
was  taken  of  the  plaintiff,  and  no  fraud  prac- 
ticed on  her;  and.  If  he  failed  to  show  this, 
the  Jury  will  answer  the  first  issue  'Yes,'  but 
If  be  does  show  this,  they  will  answer  it  'No.' 
(4)  If  plaintiff  has  failed  to  show  to  the  sa^ 
Isfaction  of  the  Jury  that  such  a  confidential 
relation,  as  above  explained,  existed,  then  the 
burden  rests  on  the  plaintiff  to  prove  that 
the  deed  was  obtained  of  her  by  fraud  and 
misrepresentation  or  undue  influence  on  the 
part  of  defendant  Baker,  or  some  one  for  him; 
and,  If  she  fails  to  do  this,  the  Jury  will  an- 
swer the  first  issue  'No.' 

"Second  issue:  Was  the  deed  executed  for 
a  fair  and  reasonable  consideration  ?  Defend- 
ant contends  that  It  was,  and  plaintiff  con- 
tends It  was  not  And  the  Jury  are  instruct- 
ed that  if  plaintiff  has  shown  that  the  deed 
was  not  executed  for  a  fair  and  reasonable 
consideration,  then  they  will  answer  the  sec- 
ond issue  "No.* 

"Third  Issue:  Was  plaintiff  to  have  her  sup- 
port on  the  land  when  the  deed  was  executed? 
Plaintiff  contends  she  was  to  have  her  sup- 
port and,  if  she  has  shown  the  affirmative  of 
the  Issue  by  a  preponderance  of  evidence,  the 
Jnry  will  answer  the  Issue  'Yes';  but  If  she 
has  failed  to  show  this,  the  Jury  will  answer 
It  'No.' 

"Fourth  issue:  Did  M.  C.  Mitchell  have  no- 
tice of  the  claim  of  plaintiff  to  have  her  main- 
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tenance  on  the  land  at  the  time  of  said  ocst- 
tract  and  at  the  time  of  the  execution  of  aald 
deed?  Plaintiff  contends  that  Mitchell  did 
have  notice,  but  defendant  contends  that  plain- 
tiff failed  to  show  notice  on  the  part  of 
MItchelL  The  Jury  are  Instructed  that.  If 
plaintiff  has  shown  by  preponderance  of  evi- 
dence that  Mitchell  bad  kno-wledge  of  plaln- 
tilTs  claim  for  maintenance  at  the  time  be 
made  the  contract  referred  to  with  D.  O. 
Baker,  and  at  the  time  of  the  deed  to  him  by 
Baker,  then  the  jury  will  answer  the  fourth 
issue  Tea';  if  plaintiff  has  failed  to  show 
tills,  the  Jury  will  answer  it  "No.' 

"Fifth  Issue:  Did  M.  O.  MltcheU  hare  no- 
tice of  the  claim  of  plaintiff  to  liave  her  main- 
tenance at  the  time  of  the  execution  of  the 
deed  to  her?  '  If  plaintiff  has  shown  by  a 
creator  weight  of  evidence  that  Mitchell  bad 
knowledge  of  this  claim  at  the  time  of  the 
deed  to  Mitchell,  then  the  Jury  will  answer 
the  fifth  issue  'Tes.' 

"Sixth  issue:  As  a  compromise  of  the  ac- 
tion of  this  plaintiff  against  D.  O.  Baker,  did 
defendants  Baker  and  Mitchell  enter  into  a 
contract  that  plaintiff  should  have  her  sap- 
port  on  this  land?  Plaintiff  contends  that 
she  bronght  suit  in  the  superior  court  against 
D.  O.  Baker,  and  that  Mitchell,  who  Is  hw 
son-in-law,  attended  to  the  bringing  of  the 
snit,  and  that  by  way  of  compromise  defend- 
ants Baker  and  Mitchell  entered  Into  a  con- 
tract that  plaintiff  should  have  her  support 
on  the  land;  and  defendants  contend  that 
no  such  contract  was  made.  The  Jury  are 
Instructed  that  if  plaintiff  has  shown  by  a 
greater  weight  of  evidence  that,  as  a  com- 
promise of  the  action,  the  defendants  entered 
Into  a  contract  that  plaintiff  should  have 
her  support  on  the  land,  the  Jury  will  an- 
swer the  sixth  Issue  'Yes.' 

"Seventh  Issne:  What  is  such  support  rea- 
sonably worth  yearly?  Plaintiff  contends 
that  it  is  worth  $5  per  month,  and  the  Jury 
are  Instructed  that,  if  she  has  shown  by  a 
greater  weight  of  evidence  what  her  support 
Is  reasonably  worth,  then  the  Jury  will  give 
such  sum  in  their  answer  to  the -seventh  is- 
sue. 

"Eighth  Issue:  If  the  Jury  answer  the  first 
Issue  'No,'  they  need  not  answer  the  eighth 
and  ninth  issues.  If  they  answer  the  first 
Issue  *Xes,'  then  they  will  answer  the  eighth 
and  ninth  issues.  Did  defendant  Mitchell 
have  notice  of  the  fraud.  If  any  existed,  at 
the  time  he  took  the  deed  from  D.  O.  Baker? 
Plaintiff  contends  that  the  fraud  did  exist, 
and  Mitchell  knew  of  its  existence,  and  had 
knowledge  of  all  the  circumstances  connect- 
ed with  the  execution  of  the  deed  by  plain- 
tiff to  defendant  Baker,  and  that  the  evi- 
dence shows  that  MltcheU  knew  it  was 
fraudulent  at  the  time  he  took  the  deed  from 
defendant  Baker.  Defendant  Mitchell  con- 
tends he  had  no  knowledge  of  any  fraud, 
and  that  the  Jury  should  answer  the  Issue 
'No.'  The  Jury  are  instructed  that,  if  plain- 
tiff has  shown  by  preponderance  of  evidence 


tiiat  MltcheU  had  mch  knowledge  at  the 
time,  they  will  answer  the  eighth  issne  'Tea.' 

"Ninth  issue:  Did  MltcheU  have  notice  of 
the  fraud,  If  any  existed,  at  the  time  she 
took  the  deed  from  her  hnsband,  W.  V. 
MltcheU?  The  burden  of  proving  the  affirma- 
tive of  this  issue  is  on  the  plaintiff,  and  the 
Jury  are  instructed  that,  if  she  has  shown 
by  a  greater  weight  of  evidence  that  H.  C. 
MltcheU  (the  wife)  knew,  at  the  time  she 
took  the  deed  from  her  husband,  W.  V. 
MltcheU,  that  the  deed  from  plaintiff  to  de- 
fendant Baker  had  been  obtained  by  fraod. 
then  the  Jury  wlU  answer  the  ninth  issue 
■Yes.'" 

At  the  request  of  plaintiff's  connsel,  th« 
court  gave  the  foUowtng  special  Instmctlons: 
"If  the  Jury  beUeve  from  the  evidence  ttiat 
defendant  D.  O.  Baker  Uved  with  the  plain- 
tiff, who  was  an  old,  feeble,  bUnd,  and  il- 
literate woman,  and  actea  as  her  agent, 
worked  and  cultivated  the  farm,  and  -was 
her  confidential  adviser,  then  any  advantage 
taken  of  the  plaintiff  by  him  In  the  execution 
of  the  deed  would  constitute  fraud;  thai, 
if  the  deed  to  D.  O.  Baker  waa  execnted 
with  the  understanding  and  as  a  part  of 
the  consideration  that  the  plaintiff  should 
have  a  support  out  of  the  land,  the  land 
would  he  chargeable  with  the  same  In  the 
bands  of  defendant  Baker." 

Upon  the  findings  of  the  Jury  on  the  laanes 
submitted  by  the  court  the  defendants'  coon- 
sel  offered  the  foUowing  Judgment,  to  wit 
"This  cause  coming  on,"  etc.,  "and  the  Jury 
having  found,  the  first  and  second  Issues  ia 
favor  of  the  defendant,— that  there  waa  no 
fraud,  misrepresentation,  or  undue  influence 
on  the  part  of  D.  O.  Baker,  or  any  one  for 
him,  and  that  the  deed  was  executed  for  a 
fair  and  reasonable  consideration, — it  ia  ad- 
Judged  by  the  conrt  that  defendant  go  with- 
out day,"  etc.  This  Judgment  the  court  re- 
fused to  sign,  and  rendered  Judgment  upon 
the  Issues  that  plaintiff  recover  of  defend- 
ant $131.80,  being  the  sum  of  $4.50  per  month 
for  her  support,  etc.,  and  that  said  sum  shall 
be  a  charge  on  the  land,  and,  upon  failure  to 
pay  the  same,  that  execution  issue  to  sell 
the  land. 

Defendants  moved  for  a  new  trial  upon  the 
foUowlng  grounds:  "(1)  For  that  the  court 
submitted  Issues  to  the  Jury  which  were  ob- 
jected to  by  defendants,  and  for  that  the 
issues  were  too  numerous,  conflicting,  and 
calculated  to  mislead  the  Jury.  (2)  For  that 
the  court  admitted  evidence  objected  to  by 
defendants,  as  appears  in  the  case.  (3)  For 
that  the  court  erred  in  not  giving  the  special 
instructions  asked  by  defendants.  (4)  For 
that  the  court  erred  in  not  setting  aside  the 
answer  of  the  Jury  to  Issue  No.  3,  there 
being,  as  defendants  contend,  no  evidence 
whatever  to  support  such  finding,  offered 
either  by  plaintiff  or  defendants;  but  de- 
fendants contends  that,  on  the  contrary,  the 
plaintiff  expressly  swore  that  at  the  time 
she  made  the  deed  to  D.  O.  Baker  there  waa 
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no  reservation  In  the  satne,  and  no  agree- 
ment that  she  shonld  have  her  support  on 
the  land.  For  that  the  court  erred  In  not 
signing  the  Judgment  offered  by  defendants, 
for  the  reason  that  the  Jury  had  found  the 
arst  two  Issues  In  favor  of  defendant"  Mo- 
tion overruled.  Defendants  excepted  and  ap- 
pealed. 

F.  A.  Llnney  and  A.  C.  Mcintosh,  for  ap- 
pellee. 

MONTGOMKKT,  J.  The  plaintiff  brought 
this  action  to  have  the  deed  in  fee  to  the 
tract  of  land  described  in  the  complaint, 
which  she  had  executed  to  the  defendant  D. 
O.  Baiter,  reformed  so  as  to  annex  to  it  a 
covenant  for  the  support  and  maintenance 
of  the  plaintiff  for  her  life,  to  be  a  charge 
upon  the  land;  the  allegation  being  that  at 
the  time  of  the  execution  of  the  deed  it  was 
tntended  and  agreed  that  such  cliarge  for 
maintenance  was  to  be  inserted,  but  that 
it  was  left  out  by  the  fraud  of  the  grantee, 
who  prepared  the  deed  for  her  signature. 
The  evidence  objected  to  by  the  defendants 
and  received  by  his  honor  all  pertained  to 
the  question  of  fraud  in  the  execution  of  the 
deed,  and,  as  an  issue  of  fraud  was  submit- 
ted to  the  Jury,  and  found  for  the  defend- 
ants. It  is  unnecessary  to  consider  the  ex- 
ceptions to  his  honor's  rulings,  and  the  evi- 
dence offered  under  that  head. 

The  third  issue  was  in  these  words:  "Was 
plaintiff  to  have  her  support  on  the  land 
when  said  deed  was  executed?"  and  the  Jury 
responded,  'Tea."  The  defendants'  counsel 
asked  the  court  to  Instruct  the  Jury  that 
there  was  no  evidence  to  warrant  a  finding 
by  the  jury  that  there  was  an  agreement  be- 
tween the  parties  to  the  deed  that  the  plain- 
tiff was  to  have  a  charge  upon  the  land  for 
her  maintenance.  The  instruction  was  re- 
fused. After  a  most  careful  reading  of  the 
evidence  offered,  we  are  of  the  opinion  that 
it  was  not  sufQclent,  in  a  reasonable  view  of 
it,  to  warrant  the  Inference  by  the  jury  that 
there  was  any  agreement  as  alleged  by  the 
plaintiff.  His  honor  was  in  error  in  refus- 
ing the  Instruction.   Error. 


(123  N.  C.  384) 

GRAHAM  et  al.  r.  8TURGILL,  Sheriff. 

(Supreme  Court  of  North  Carolina.    Dec.  0, 

1898.) 

SBBHirr— Failurb  to  Rbtdrn  Ezzcutiox. 

Where  no  return  on  an  execution  issued 

by  a  justice  to  a  sheriff  is  made  withiu  60  days, 

and  no  sufficient  cause  for  the  failure  is  shown, 

a    judgment    absolute    is    properly    rendered 

against  the  sheriff,  under  Code,  {  2079. 

Appeal  from  superior  court,  Ashe  ootmty; 
Coble,  Judge. 

Appeal  by  B.  Stnrgin,  sheriff,  from  a  Judg- 
ment rendered  against  him  in  favor  of  C.  E. 
Graham  &  Co.  for  a  penalty  for  failure  to  re- 
turn an  execution  In  time.    Affirmed. 
31S.2!.— IB 


B.  A.  Donghton,  for  appellant  Todd  A 
Fell,  for  appellees. 

FAIROLOTH,  0.  J.  An  execntion  issued 
from  a  Justice  of  the  peace  to  the  sheriff,  on 
July  7,  1897,  commanding  him  to  collect  and 
make  due  return  in  60  daya  The  return  was 
was  made  on  September  10,  1887,  more  than 
60  days.  The  plaintiff  moved  for  the  penalty 
of  $100  against  th^  sheriff  for  failing  to  make 
due  return  of  the  execution,  and  obtained 
Judgment  nisi,  and  on  the  hearing  the  Justice 
refused  to  enter  Judgment  absolute.  An  ap- 
peal was  taken,  and  In  the  superior  court  the 
judgfe,  after  finding  as  facts  that  no  return 
was  made  In  60  days  and  that  no  sufficient 
cause  for  such  failure  was  shown,  rendered 
Judgment  absolute  against  the  sheriff.  There 
was  no  error  in  the  Judgment  Waugh  v. 
Brlttaln,  48  N.  O.  470;  Code,  {  2078.  Anoth- 
er question  was  argued  before  us,  bat  after 
the  above  conclusion  it  would  be  of  no  ben- 
efit to  the  defendant  to  consider  it,    Affirmed. 


(128  N.  C.  1G4) 

HOOKER  et  aL  V.  MONTAGUE  et  ai. 

(Supreme  Court  of  North  Carolina.     Dec.  6, 

1898.) 

WUXS— COHSTBOOTION— RULE  IN  SHBLLBI'S  CaSB. 

Testatrix  provided  that  her  estate  should 
be  converted  into  money  and  divided  equally 
among  her  children,  share  and  share  alike;  but 
directed  that  her  daughters'  shares  be  placed 
in  the  hands  of  her  son,  as  trustee,  and  that 
he  should  hold  the  same  during  the  life  of  each 
one,   respectively,   and  pay  each  of  them   the 

f 'early  profit  during  the  life  of  each,  and  to  their 
ndiridual  heirs  after  the  death  of  each;  and 
appointed  her  son  executor  to  execute  the  will 
as  he  might  deem  best  Hdd,  that  the  devise 
did  not  vest  in  each  daughter  the  absolute  ti- 
tle to  her  portion,  and  gave  her  no  power  of 
testamentary  disposition  thereof. 
Faircloth,  C.  J.,  and  Fnrdies,  J.,  dissenting. 

Appeal  from  superior  court  Wake  county; 
Tlmberlake,  Judge. 

Action  by  Sallie  A.  Hooker  and  others 
against  B.  F.  Montague,  executor,  and  an- 
other. From  the  Judgment  rendered,  defend, 
ant  B.  F.  Montague  appeals.    Reversed. 

Argo  &  Snow,  for  appellant  W.  N.  Jonea 
for  appellees. 

DOUGLAS,  J.  We  are  of  the  opinion  that 
the  devise  in  question  does  not  come  under 
the  rule  in  Shelley's  Case,  so  as  to  vest  in 
Zollie  Montague  the  absolute  title  to  her  por- 
tion of  the  fund  arising  from  her  mother's 
will.  The  will  of  ZolUe  Montague  is  not  now 
onder  consideration,  aa  it  is  admitted  that 
it  legally  disposes  of  all  property  of  which 
Zollie  had  a  right  to  dispose.  The  contest 
arises  solely  under  the  will  of  the  mother 
Mrs.  A  E.  Montague,  whom  we  shall  here 
after  call  the  "testatrix."  The  third  Item  of 
her  will  Is  aa  follows:  "That  all  my  prop- 
erty, real,  personal,  and  mixed,  be  converted 
into  money  and  divided  equally  among  my 
children,  share  and  share  alike,  with  thta 
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reBtrlctlon,  however:  that  the  share  or  Bhares 
falling  to  my  daughters  under  this  will  be 
placed  In  the  bands  of  my  son  B.  F.  Mon- 
tague, as  trustee  for  each  of  them,  and  that 
he  shall  hold  the  same  for  and  during  the 
natural  life  of  each  one,  respectively,  and 
pay  each  of  them  the  yearly  interest  or 
profit  arising  from  said  fund  during  the  life 
of  each,  and  to  their  Individual  heirs  at  law 
after  the  death  of  each  of  my  said  daugh- 
ters, respectively."  Item  4:  "I  appoint  my 
son,  B.  F.  Montague,  my  sole  executor,  to 
execute  this  will  as  he  may  deem  best"  It 
will  thus  be  seen  that  B.  F.  Montague  was 
both  executor  and  trustee,  but  when  the  du- 
ties of  one  ceased,  and  of  the  other  be- 
gan, It  is  difficult  to  determine.  In  any 
event,  he  had  the  absolute  custody  of  the 
property,  and  was  charged  with  responsible 
duties  In  the  management  thereof.  He  was 
required  to  sell  the  property,  real  and  per- 
sonal; convert  It  into  money;  apportion  the 
fund  between  the  legatees,  paying  to  each 
son  his  share,  and  retaining  the  shares  of  the 
daughters;  Invest  the  shares  of  the  daugh- 
ters so  as  to  produce  an  Income;  pay  to  each 
the  profit  arising  from  her  share  during  her 
entire  life,  and  then  after  her  death  to  pay 
to  her  "Individual  heirs"  something,  but 
whether  the  principal,  ot  only  the  Interest, 
does  not  clearly  appear.  All  this  he  was  to 
do  "as  he  may  deem  best."  No  part  of  the 
principal  could  go  Into  the  bands  of  Zollle, 
whose  share  we  are  now  particularly  con- 
sidering, but  must  be  retained  and  managed 
by  her  brother.  For  the  purposes  of  this 
trust,  when  he  ceased  to  be  executor  he  be- 
came eo  Instanti  trustee,  and,  In  our  opinion, 
held  the  legal  title,  along  with  the  actual  pos- 
session and  the  right  of  possession.  It  la 
said  that  "the  testatrix  does  not  even  give 
the  custody  of  the  estate  to  B.  F.  Montague, 
but  provides  that  it  be  placed  In  his  hands 
as  trustee.  What  Is  the  difference?  Surely 
no  one  else  bad  the  "custody."  Again,  it  Is 
said  that  "the  relations  of  B.  F.  Montague 
with  regard  to  this  fund  were  In  the  nature 
of  a  guardian  or  manager  of  the  estate." 
This  means  nothing,  to  our  minds,  beyond 
an  executory  trust  If  he  was  a  mere  man- 
ager, he  must  have  been  an  agent  for  some 
principal;  but  for  whom?  He  was  not  Zol- 
lle's  agent,  for  be  was  neither  her  appointee, 
nor  subject  to  her  direction;  neither  was  he 
her  guardian,  for  she  was  apparently  of  law- 
ful age.  A  trust  loses  none  of  Its  essential 
attributes  by  being  denominated  a  "quasi 
guardianship  of  a  special  fund."  It  Is  a 
well-established  principle  that  executory 
trusts  do  not  come  within  the  operation  of 
the  rule  In  Shelley's  Case;  and  it  is  difficult 
to  distinguish  this  case  from  that  of  Saun- 
ders V.  Edwards,  55  N.  a  134.  There  the 
will  provided  that:  "As  to  my  property,  my 
wlU  and  desire  Is  that  after  my  death  it 
may  all  be  equally  divided  among  my  chil- 
dren, share  and  share  alilte,  but  In  the  dls- 
bibuMon  It  Is  my  will  and  desire  that  the 


portions  falling  to  my  daughters,  Jane  Boy- 
kin,  Amanda  Edwards,  and  Eugenia  Blaclc- 
wood,  should  be  secured  and  settled  upon 
them,  the  said  daughters,  and  tbelr  chil- 
dren, respectively;  and,  the  more  effectively 
to  carry  Into  execution  this,  my  will  and  de- 
sire in  regard  to  the  division  that  may  fail 
to  my  daughters  aforesaid,  I  give  and  be- 
queath such  lots  and  divisions  as  may  fall 
to  them  from  the  equal  division  of  my  prop- 
erty as  aforesaid  unto  my  beloved  Criend, 
Ashley  Saunders,  to  hold  In  trust  for  the 
sole  use  and  benefit  of  them,  my  said  daugh- 
ters, and  their  heirs,  forever;  to  him  and  his 
heirs  in  trust  as  aforesaid."  The  court  held 
that  this  was  manifestly  an  executory  trust, 
and  did  not  come  within  the  rule  In  Shelley's 
Case,  and  that  the  daughters  took  only  a  life 
estate,  with  remainder  over  to  their  children. 
In  the  leading  case  of  Ham  v.  Ham,  21  N. 
a  598,  600,  relied  upon  by  the  court,  the 
general  rule  Is  expressly  qualified  by  hold- 
ing that  "the  words  'heirs  of  the  body'  are 
held  to  be  words  of  limitation,  unless  there 
be  some  clause  or  restriction  added  whereby 
it  plainly  appears  that  the  words  'heirs  of  the 
body'  are  intended  as  words  of  purchase." 
This  qualified  deference  to  the  intention  of 
the  testator  Is  shown  In  numberless  cases 
throughout  the  books,  only  a  few  of  '^talch 
need  be  cited.  AUen  v.  Pass,  20  N.  C  77; 
Moore  v.  Leach,  60  N.  C.  88;  Thompson  v. 
MltcheU,  57  N.  a  441;  Faribault  ▼.  Taylor. 
68  N.  a  219;  Pless  v.  Coble,  Id.  231;  New- 
klrk  V.  Hawes,  Id.  265;  Ward  v.  Jones.  40 
N.  O.  400;  Jenkins  v.  Jenkins,  96  N.  C.  251, 
2  S.  E.  522;  Crawford  v.  Wearn,  115  N.  C 
640,  20  S.  E.  724;  Francks  v.  Whltaker.  116 
N.  C.  518,  21  S.  B.  176.  In  Pless  v.  Ooble.  su- 
pra. It  was  held  that:  "Where  a  testator  In 
a  residuary  clause  gave  the  surplus  of  tals 
property  to  a  son  and  daughter,  in  these 
words:  'And  my  desire  Is  that  such  surplus 
be  equally  divided  and  paid  over  to  my  son. 
A.,  and  my  daughter,  M.  My  will  and  desire 
Is  that  my  daughter  M.'8  equal  part  in  this 
last  devise,  to  her  bodily  heirs,  equally  to  be 
divided  between  them,'— the  daughter  took 
an  estate  for  life,  with  remainder  to  her  chil- 
dren." A  long  list  of  cases  from  other  Ju- 
risdictions to  the  same  effect  may  be  found 
in  the  exhaustive  brief  of  Judge  Greene  In 
Moon  V.  Stone's  Kx'rs,  19  Grat  130,  199. 
The  rule  In  Shelley's  Case  Is  purely  a  tech- 
nical rule,  and,  being  contrary  to  the  general 
spirit  of  the  law,  inasmuch  as  It  tends  to 
defeat  the  Intention  of  the  testator,  should 
be  strictly  construed.  In  the  case  at  bar. 
we  think  that  the  trust,  being  execntory, 
does  not  come  within  the  rule,  and  that 
Zollle  Montague  took  only  a  life  estate  in 
the  interest  or  profits  of  the  fund;  the  prin- 
cipal going  in  remainder  to  the  heirs  of 
Zollie,  who  are  also  the  heirs  of  her  mother. 
Whether  they  take  directly  from  ZoIIie,  or 
through  the  will.  Is  Immaterial  to  this  dis- 
cussion. The  Intention  of  the  testatrix  is 
Dlaln  to  us,  and,   we  think.   Is  leKally   ef- 
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fectnated.  However  noble  may  be  tbe  ob- 
ject of  ZoUle'B  bounty,  it  was  not  the  ob- 
ject of  tbe  bounty  of  tbe  testatrix.  Sbe  was 
seeking  to  provide  for  her  own  children,  and 
not  for  the  children  of  others.  She  wished 
those  to  Inherit  her  property  who  Inherited 
ber  blood,  and  she  fondly  hoped  that  the 
results  of  her  thrift  and  economy  might  be 
enjoyed  by  those  she  had  cradled  In  lap  and 
heart.  As  It  was  ber  property,  we  do  not 
feel  at  liberty  to  thwart  her  will,  guided  by 
a  mother's  love,  and  within  the  letter  and 
■pint  of  the  law.  We  think  the  Judgment 
should  be  reversed.    Reversed. 

FUBCHES,  J.  (dissenting).  This  action  de- 
pends upon  the  construction  of  the  will  of 
Mrs.  A  R  Montague,  mother  of  plalntifts  and 
defendant  B.  F.  Montague.  The  third  item 
of  the  will  is  as  follows:  "That  all  my  prop- 
erty, real,  personal,  and  mixed,  be  converted 
Into  money  and  divided  equally  between  my 
children,  share  and  share  alitce,  with  this  re- 
striction, however:  that  the  diare  or  shares 
falling  to  my  daughters  under  this  will  be 
placed  in  the  hands  of  my  son,  B.  F.  Mon- 
tague, as  trustee  for  each  of  them,  and  that 
be  shall  hold  the  same  for  and  during  the 
natural  life  of  each  one,  respectively,  and 
pay  each  of  them  tbe  yearly  interest  or  profit 
arising  from  said  fund  during  the  life  of  each, 
and  to  their  individual  heirs  at  law  after  the 
death  of  each  of  my  said  daughters,  respec- 
ttvely."  "Item  4.  I  appoint  my  son,  B.  F. 
Montague,  my  ade  executor,  to  execute  this 
will  as  he  may  deem  best"  So  it  depends 
apon  the  proper  construction  of  these  two 
"items,"  as  it  is  not  contended  that  there  are 
any  other  parts  of  the  will  that  can  affect  the 
constructloQ  of  them.  Zollie  Montague  was 
one  of  the  daughters  of  tbe  testatrix,  referred 
to  In  the  third  item  of  her  will.  Zollie  Mon- 
tague died  in  August,  18915,  never  having 
married,  and  without  leaving  issue  of  her 
body.  Before  she  died  she  made  and  exe- 
cuted a  last  will  and  testament,  by  which  she 
willed  a  remainder  of  her  estate  to  the  Bap- 
tist Orphanage  at  Thomasville.  The  plain- 
tiffs are  tbe  brothers  and  sisters  of  the  testa- 
trix ZoUie  Montague,  and  they  contend  that 
Tinder  the  will  of  the  mother,  A  E.  Montague, 
the  said  Zollie  only  tooli  a  life  estate,  and 
had  no  interest  to  dispose  of  by  ber  said  win, 
and  that  the  plaintiffs  are  entitled  to  same  un- 
der the  will  of  the  mother,  A.  E.  Montague,  or 
as  her  next  of  kin  and  distributees.  It  will 
be  observed  that  the  estate  is  given  to  the 
daughter  Zollie,  and  not  to  B.  F.  Montague 
as  trustee.  It  was  to  be  "divided  equally  be- 
tween my  children,  share  and  share  alike, 
•  •  •  however,  that  the  share  or  shares 
falling  to  my  daughters  under  this  will  be 
placed  in  the  hands  of  my  son, B.F.Montague, 
as  trustee,  for  each  of  them."  The  testatrix 
does  not  even  give  the  custody  of  tbe  estate 
to  B.  F.  Montague,  but  provides  that  It  "be 
placed"  in  bis  hands  as  trustee.  So,  If  this 
bad  been  real  estate,  the  statute  of  uses  and 


trosta  could  not  have  operated  to  carry  the 
legal  estate  to  the  cestui  que  trust,  for  the 
reason  that  there  was  no  legal  estate  in  the 
trustee.  It  is  true  that  the  statute  of  uses 
and  trusts  has  nothing  to  do  with  the  matter 
under  consideration,  but  it  Is  used  In  the  dis- 
cussion to  show  that  B.  F.  Montague  had  no 
legal  estate  in  this  fund.  This  distinguishes 
this  case  from  Payne  v.  Sayle,  22  N.  0.  466, 
cited  and  relied  upon  for  the  plaintiffs.  In 
that  case  the  estate  was  given  to  the  trustees, 
who  held  the  legal  estate,  and  their  cestui  que 
trust  had  the  equitable  estate.  And  the  re- 
mainder after  the  determination  of  the  life 
estate  was  a  legal,  and  not  an  equitable,  es- 
tate, and  the  rule  In  Shelley's  Case  could  not 
operate.  The  relations  of  B.  F.  Montague 
with  regard  to  this  fund  were  In  the  nature  of 
a  guardian  or  manager  of  the  estate.  Seeing 
that  this  estate  was  given  to  Zollie,  and  that 
she  was  the  legal  owner  of  the  same,  the  rule 
in  Shelley's  Case  applies,  as  is  held  in  Ham 
V.  Ham,  21  N.  C.  598,  which  seems  to  be  tbe 
leading  case  on  this  subject;  and  Judge  Bat- 
tle, in  republishing  this  volume  of  the  Re- 
ports, says  that  this  has  been  considered  the 
settled  law  of  the  state  ever  since  that  deci- 
sion. Ham  v.  Ham  has  been  followed  in 
Sanderlln  v.  Deford,  47  N.  C.  74,  Worrell  v. 
Vinson,  50  N.  G.  91,  and  in  other  cases.  In 
Worrell  v.  Vinson  there  was  a  trustee  named, 
and  that  case  is  similar  In  almost  every  re- 
spect to  the  case  now  under  consideration. 
And  the  court  there  held  that  the  circum- 
stance of  a  trustee  being  named  made  no  dif- 
ference; that,  if  It  were  held  that  the  party 
named  as  trustee  had  taken  the  legal  estate, 
it  was  but  the  naked  legal  estate,  and  the 
legatee  at  once  took  tbe  legal  and  equitable 
estate,  and  because  the  absolute  owner,  under 
the  doctrine  of  Ham  v.  Ham  and  Worrell  v. 
Vinson,  supra.  Under  the  light  of  these  au- 
thorities, I  think  we  should  affirm  the  Judg- 
ment ot  the  court  below. 


FAIRCLOTH,  a  J. 
senting  opinion. 


I  concur  In  tbe  dls- 


Oa  N.  C.  2M) 
JAMBS  V.  WESTERN  NORTH  CAROLINA 

R.  CO. 
(Supreme  Court  ot  North  Carolina.     Dec.  9, 

1898.) 
SuFREMB  Court  —  Powbr  to  Pbotbot  Jcdohsnv 
or  Court  Below— Jubibdiotion  to  Enter  Jddq- 
MBNT  oh  Hbrits— Gorreotioh  OP  Inadvbrtbr* 
Erkob. 

1.  The  supreme  court  has  no  power  to  pro- 
tect a  judement  entered  in  accordance  with  its 
mandate,  by  the  superior  court,  from  unwar- 
ranted interference  by  other  courts,  whereby 
the  enforcement  thereof  is  unlawfully  ob- 
structed. 

2.  Where,  on  appeal.  Judgment  was  entered 
against  defendant  for  costs,  and  that  the 
opinion  be  certified  to  the  court  below,  to  the 
end  that  such  court  might  proceed  to  judg- 
ment, the  supreme  court  had  no  power  to  en- 
ter judgment  on  the  merits,  nunc  pro  tunc,  at 
a  subsequent  term,  though  such  court  may  cor- 
rect its  judgment,  where  erroneously  rendered 
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br  mlatake  or  by  Inadrertence,  so  u  to  make 
It  in  fact  the  Jndgment  intended. 

Action  by  Clemye  James,  administratrix  of 
the  estate  of  W.  A.  James,  deceased,  against 
the  Western  North  Carolina  Railroad  Com- 
I>any.  PlalntlCT  recovered  judgment,  in  ac- 
cordance with  the  mandate  ot  this  court,  to 
wlUch  the  cause  had  been  appealed,  and 
thereupon  Joined  S.  T.  Pearson,  another  cred- 
itor of  said  company,  in  a  proceeding  for  the 
sequestration  of  certain  equitable  assets  of 
defendant,  and  for  the  appointment  of  a  re- 
ceiver. The  plaintiffs  in  the  last-mentioned 
suit  were  enjoined  from  proceeding  therein 
by  an  order  granted  by  the  federal  drcalt 
court  at  the  Instance  of  the  Central  Trust 
Company  of  New  York;  whereupon  the  plain- 
tiff In  the  original  action  moved  this  court 
for  a  rule  requiring  said  trust  company  to 
show  cause,  and  for  judgment  here,  In  said 
action,  nunc  pro  tunc.    Rule  dlscliarged. 

A.  O.  Avery,  L^  S.  Overman,  and  B.  F. 
Long,  for  plaintiff.  Charles  Price,  for  de- 
fendant 

FUROHBS,  J.  This  action  was  commen- 
ced in  the  superior  court  of  Rowan  county  to 
recover  damages  for  defendant's  negligently 
killing  the  plaintiff's  Intestate.  Upon  the 
trial  in  the  court  below  it  was  found  that  the 
plaintiff's  Intestate  was  killed  by  the  negli- 
gence of  the  defendant,  and  the  jury  assessed 
the  damages  at  |15,000.  But  the  court,  be- 
ing of  opinion  that  the  plaintiff  was  not  en- 
titled to  judgment  against  the  defendant,  re- 
fused to  sign  a  judgment  in  her  favor,  and 
gave  judgment  against  the  plaintiff  for  costs. 
From  this  judgment  the  plaintiff  appealed  to 
this  court,  where  the  judgment  of  the  court 
below  was  reversed,  and  the  case  certified 
to  that  court  for  judgment.  James  v.  Rall- 
,  road  Co.,  121  N.  C.  524.  28  S.  E.  537.  Upon 
the  opinion  of  this  court  being  certified  to  the 
superior  court  of  Rowan,  the  plaintiff,  at 
February  term,  1808,  recovered  judgment 
against  the  Western  North  Carolina  Railroad 
for  $15,000.  Thereupon  S.  T.  Pearson  and 
Clemye  James,  administratrix  of  W.  A, 
James  (Clemye  James  being  the  plaintiff  in 
the  action  for  damages  mentioned  above), 
commenced  their  action  against  the  Western 
North  Carolina  Railroad  Company,  and  in 
their  complaint  they  style  themselves  credit- 
ors of  said  railroad  company,  and  that  they 
bring  this  action,  not  only  for  themselves, 
but  for  the  benefit  of  all  other  creditors  of 
said  railroad  company  who  may  make  them- 
flelves  parties  plaintiff  and  contribute  to  the 
expense  of  its  prosecution.  This  complaint 
alleges  that  S.  T.  Pearson  is  the  owner  of 
one  orig^Inal  share  of  stock  in  said  road,  and 
that  Clemye  James,  as  administratrix  of  W. 
A.  James,  is  a  creditor,  who  "recovered  judg- 
ment In  the  superior  court  of' Rowan  county 
against  the  defendant,  the  Western  North 
Carolina  Railroad  Company,  which  bears  date 
the  21st  day  of  February,  1898,  for  the  sum 
of  $15,000,  and  costs  of  action,  brought  for 


the  negligent  killing  of  her  tntestaJa,  WIDla:: 
A.  James,  and  plaintiffs  are  advlaed.  tnfon- 
ed,  and  believe  that  said  Judgment  coosa- 
tutes  a  lien  upon  the  franchise  and  propen; 
of  said  company  superior  to  the  lien  of  tiilia 
of  said  mortgages,  even  tiioii£ii  tlie  sail 
mortgages  should  be  declared  valid  Ueos." 
The  above  quotation  is  paragraph  17  of  liw 
complaint,  and  the  reference  made  thou 
to  mortgages  refers  to  mortgages  prevloMij 
mentioned  In  the  complaint.  The  said  plaiD- 
tiff  alleged  that  she  could  not  enfmrce  tte 
James  judgment  by  execution;  tliat  the  d^ 
fendant  had  assets  that  might  be  enfoned 
in  equity;  and  asked  for  an  order  of  8eqn» 
tration,  and  for  a  receiver.  Upon  die  filis; 
of  this  complaint,  the  Central  TVnst  Gob- 
pany  of  New  York  brought  a  proceeding  is 
the  circuit  court  of  the  United  States,  1e 
which  it  alleged  that  the  said  railroad,  road- 
bed, franchise,  and  rolling  stock  bad  bea 
sold  under  an  order  of  the  drciilt  conrt  d 
the  United  States,  at  which  sale  the  Soc:^ 
em  Railway  Company  (a  Virginia  coipon- 
tlon)  bad  become  the  purchaaer;  that  9ti 
Southern  Railway  Company  borrowed  large 
amounts  of  money  from  it,  and  have  mort- 
gaged or  conveyed  said  property  to  it  in  tns 
to  secure  tlie  payment  of  said  money,  ud 
interest,  so  borrowed;  and  ask  for  an  injnu- 
tion  against  the  plaintiffs,  their  agents  aai 
attorneys,  restraining  them  from  the  fnrt^ 
prosecution  of  their  suit;  which  motion  (op- 
on  notice)  was  granted  by  the  said  circuit 
court  of  the  United  States,  enjoining  and 
restraining  the  plaintiffs  S.  T.  Pearson  ud 
Clemye  James,  their  agents  and  attomeTi 
from  further  proceeding  with  or  prosecatis; 
their  said  suit  The  matter  now  b^ore  this 
court  was  brought  to  our  attention  by  an  affi- 
davit filed  by  the  attorneys  of  Olemye  JamQ 
on  the  leth  of  November,  1898,  in  whldi  tie 
facts  herein  above  set  forth,  as  to  the  James 
judgment  are  substantially  recited;  and  a- 
tached  to  this  affidavit  is  a  notice  to  the  attor- 
neys of  the  Central  Trust  Company  to  appear  on 
the  19th  (which  was  changed  by  the  conn  to 
the  25th)  of  November,  and  (1)  to  show  cauv 
why  an  order  shall  not  be  made  that  execu 
tion  issue  to  enforce  the  judgment  of  tbis 
court  therein,  and  why  the  marstial  of  tliis 
court  shall  not  be  Intrusted  with  the  duty  of 
levying  said  execution  and  enforcing  the  or- 
der of  this  court;  (2)  to  show  cause  why  tbe 
said  Western  North  Carolina  Railroad  Com- 
pany, and  its  agents  and  attorneys,  shall  not 
be  required  to  desist  from  obstructing  the 
enforcement  of  the  mandates  of  this  conrt 
and  disregarding  Its  authority;  (3)  to  sbo^ 
cause  why  the  said  company,  and  Its  agents 
and  attorneys,  shall  not  be  enjoined  and  re- 
strained from,  in  any  way,  interfering  with 
or  obstructing  the  enforcement  of  the  said 
judgment  of  this  conrt  by  levying  the  execu- 
tion Issuing  therefrom,  or  otherwise.  Serr- 
ice  of  this  notice  was  accepted  by  the  attor 
neys  of  the  Central  Trust  Company  of  Nev 
York. 
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Daring  the  argniment  the  connsel  for  Mn. 
Jamea  submitted.  In  addition  to  the  motlona 
mentioned  In  the  notice  to  the  tmst  company, 
a  motion  for  Judgment  In  this  court,  to  be 
entered  nunc  pro  tunc.  In  the  caae  of  James 
T.  Railroad  Co.  However  much  this  court 
might  be  disposed  to  protect  Its  judgments, 
and  any  legal  process  Issuing  thereon,  from 
unlawful  Interference  by  other  courts,  ob- 
structing the  same,  it  cannot  do  so  In  this 
case,  even  should  the  interference  and  ob- 
struction be  unlawful.  The  Judgment  which 
the  movers  alleged  has  been  unlawfully  In- 
terfered with,  and  its  enforcement  to  have 
been  obstructed,  Is  not  a  Judgment  of  this 
court,  but  the  judgment  of  the  superior  court 
of  Rowan  county.  This  Is  distinctly  alleged 
In  the  seventeenth  paragraph  of  plalntlfTs 
complsilnt  In  the  action  of  S.  T.  Pearson  and 
Glemye  James  against  the  Western  North 
Carolina  Railroad.  It  Is  there  alleged  that 
she  "recovered  Judgment  hi  the  superior 
court  of  Rowan  county  against  the  defend- 
ant, the  Western  North  Carolina  Railroad 
Company,  which  bears  date  the  2l8t  of  Feb- 
ruary, 1898."  The  case  of  James  v.  Rail- 
road Co.  was  heard  on  appeal  at  September 
term,  1887,  of  this  court,  when  the  Judgment 
of  the  court  below  was  reversed.  28  8.  B. 
637.  Upon  the  opinion  In  that  appeal  belag 
filed,  judgment  was  entered  here  against  the 
defendant  company  for  costs,  and  that  the 
opinion  be  certified  to  the  court  below,  to 
the  end  that  the  court  below  might  proceed 
to  judgment.  This  was  done,  and  that  court 
proceeded  to  judgment  at  February  term, 
1898,  as  we  have  seen.  This  court  has  no 
power  to  change,  alter,  or  modify  Its  judg- 
ments rendered  at  a  former  term  of  the  court. 
Moore  v.  Hlnnant,  90  N.  C.  163;  Cook  v. 
Moore,  100  N.  C.  294,  6  S.  E.  795;  Murphy  v. 
Merrltt,  63  N.  C.  502.  An  exception  to  this 
rule  Is  where  the  judgment  has  been  errone~ 
ously  rendered  by  mistake  or  by  Inadvertr 
ence.  In  such  cases,  it  may  be  altered  so  at 
to  make  It  speak  the  truth,— to  make  it  in 
fact  the  judgment  of  this  court.  Moore  v. 
Hlnnant  and  Cook  v.  Moore,  supra. 

This  court  Is  strictly  an  appellate  court, 
with  the  exception  as  to  claims  against  the 
state.  It  only  acquired  Jurisdiction  in  the 
case  of  James  v.  Railroad  Co.  by  reason  of 
the  plaintiff's  appeal.  The  purimse  of  this 
appeal  was  to  have  the  rulings  of  the  court 
below  reviewed  upon  questions  of  law  pre- 
sented by  the  record  of  the  trial  below;  and, 
when  this  was  decided  and  certified  to  the 
court  below  for  Judgment  there,  the  purposes 
for  which  the  appeal  was  taken  were  ended, 
and  this  court  had  no  further  jurisdiction  of 
the  case.  The  legal  link  or  string  that 
brought  the  case  to  this  court  was  cut,  and  it 
went  back  home  to  the  superior  court  of 
Rowan,  and  that  court  proceeded  with  the 
case  upon  Its  original  Jurisdiction,  Instructed 
by  this  court  as  to  the  law  Involved  in  the 
appeal.  We  cannot  adopt  the  suggestion  of 
counsel,  made  during  the  argument,  to  enter 


Judgment  here  In  the  James  Case  nunc  pro 
tunc,  for  the  reason  that  we  have  heretofore, 
at  September  term,  1897,  entered  a  Judg- 
ment, and  we  have  no  power  to  enter  another 
judgment  In  the  case.  Moore  v.  Hlnnant, 
supra. 

It  was  contended  by  counsel  for  James  that 
this  court  had  a  supervisory  power  over  the 
superior  courts,  and  could  compel  them,  by 
mandamus  and  by  other  writs,  to  observe  and 
obey  the  judgments  and  orders  of  this  court 
This  Is  true,  but  no  action  or  order  of  the 
superior  court  has  been  called  to  our  atten- 
tion of  which  Mrs.  Jamea  can  or  does  com- 
plain. 

In  the  course  of  the  argument,  the  com- 
plaint In  the  Case  of  Pearson  and  James  was 
called  to  our  attention,  and  discussed  by  coun- 
sel, as  also  was  the  complaint  hi  the  Case  of 
the  Central  Trust  Company,  filed  In  the  cir- 
cuit court  of  the  United  States;  and  the 
opinion  of  that  court,  and  the  orders  made 
therein,  were  also  called  to  our  attention, 
and  discussed  by  counsel  But  none  of  these 
matters  are  before  us  In  such  a  way  as  to  au- 
thorize us  to  discuss  them,  and  we  do  not 
We  have  no  more  right  to  review  the  opinion 
of  the  circuit  court  than  It  has  to  review  the 
opinion  of  this  court,  and  we  do  not  While 
we  see  no  reason  for  changing  our  opinion  in 
James  v.  Railroad  Co.,  that  matter  is  not 
now  before  us  for  our  consideration.  The 
rule  to  show  cause  must  be  discharged,  at  the 
costs  of  the  plaintiff  In  said  rule.  Rule  dis- 
charged. 


(123  N.  C.  259) 

CHAPPELL  V.  ELLIS  et  aL 

(Sapreme  Court  of  North  Carolina.     Dee.  0, 

1898.) 

ezbmplabt  dah^ass— wbohorul  lsvt— msxtal 
Anouish— Appeal— Review. 

1.  A  recital  in  the  record,  "Defendant  asked 
the  following  special  instructions  in  writing, 
which  were  given  by  the  court"  followed  by 
eight  numbered  prayers,  precludes  considera- 
tion of  an  assignment  of  error  in  faiUng  to  in- 
struct the  jury  as  prayed  "in  prayers  numbered 
1  to  9,  inclusive,  •  •  •  except  the  eighth 
given,"  since  it  appears  by  the  record  that 
every  instrnction  asked  was  Riven, 

2.  Mental  anguish  is  no  element  of  recovery 
Of  compensatory  damages  for  a  wrongful  sei- 
snre  and  levy  on  chattels. 

3.  A  wrongful  seisure  and  levy  on  chattels,  if 
attended  with  malice,  wantonness,  oppression, 
brutality,  insult,  gross  negligence,  or  certain 
kinds  of  fraud  in  aggravation  of  the  injury,  will 
warrant  the  recovery  of  exemplary  damages. 

Appeal  from  superior  court  Iredell  county; 
Mclver,  Judge. 

Action  by  Elizabeth  Chappell  against  Mil- 
ton ElUs  and  another.  There  was  a  Judgment 
for  plaintiff,  and  defendants  appeal.    Reversed. 

B.  F.  Long,  for  appellants.  Armfleld  &  Tur- 
ner, for  appellee. 

DOUGLAS,  J.  This  is  an  action  to  recov- 
er damages  for  the  unlawful  seizure  and  de- 
tention of  iwrsonal  property,  and  also  for  men- 
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tal  suffering  cansed  thereby.  The  plaintiff  al> 
leges  that  a  writ  of  possession  was  Issued  In 
favor  of  the  defendant  Ellis  against  her  hus- 
band and  herself,  and  also  directing  the  sheriff 
to  make  the  sum  of  $197,  with  Interest  and 
costs,  oat  of  her  said  husband;  that  her  said 
husband  had  not  been  living  with  her  for  two 
years,  having:  abandoned  her,  and  removed  to 
the '  state  of  Indiana;  that  the  defendant 
Thorpe,  deputy  sheriff,  In  obedience  to  said 
writ,  removed  her  from  the  premises;  and 
also,  under  the  direction  of  the  defendant  Ellis, 
levied  upon  the  foUowhig  personal  property, 
belonging  to  her,  to  wit,  "about  35  bushels  of 
com,  5  bushels  of  peas,  1  yearling  calf,  and  2 
shotes,  and  delivered  the  same  to  the  defend- 
ant Ellis,  against  the  will  and  over  the  protest 
of  the  plaintiff,  she  at  the  time  Informing 
Thorpe  that  she  was  the  sole  owner  of  said 
property;  that  the  said  Ellis  took  the  said 
property  to  his  home,  and  kept  it  for  more  than 
a  week,  when  he  returned  a  part  of  the  com 
and  peas,  the  yearling,  and  one  shcte;  and  that 
the  property  not  returned  was  reasonably 
worth  $20."  She  further  alleges  "that  she  is 
old  and  tnflrm,  having  reached  the  age  of  64 
years,  and  has  to  depend  ui>on  her  own  labor 
and  exertion  for  a  support;  and,  after  the  re- 
moval of  the  said  property  by  Thorpe  and  El- 
lis, she  had  nothing  upon  which  to  live,  and 
no  home  to  shelter  her  body;  that  by  the 
wrongful  act  of  Thorpe  and  Ellis  In  taking 
from  her  the  said  property,  contrary  to  the 
writ  aforesaid,  and  without  authority  In  law, 
and  depriving  her  of  the  only  means  of  sup- 
port she  then  had.  In  her  advanced  age  In  life, 
she  has  suffered  greatly  In  body  and  mind,  to 
her  damage  $500." 

It  Is  unnecessary  to  consider  the  answers  or 
the  general  testimony,  as  the  Jury  evidently 
believed  the  plaintiff,  as  they  found  every  is- 
sue In  her  favor.  We  see  no  error  in  the  charge 
of  the  court  of  which  the  defendants  can  com- 
plain, as  It  appears  from  the  record  that  every 
Instruction  asked  by  them  was  given.  There- 
fore, their  third  assignment  of  error— "For 
that  his  honor  failed  to  Instruct  the  Jury  as 
prayed  by  defendant  in  the  prayers  numbered 
1  to  9,  Indnslve,  and  failed,  except  the  8th 
given"— cannot  be  considered  by  us.  The  rec- 
ord states  that  "the  defendant  asked  the  fol- 
lowhig  special  Instructions  in  writing,  which 
were  given  by  the  court"  Then  follow  Im- 
mediately eight  numbered  prayers,  one  or 
two  of  which  It  would  be  difficult  to  sustain 
under  exception  by  the  plaintiff. 

But  there  is  one  exception  by  the  defend- 
ants which,  we  think,  must  be  sustained,  and 
that  is  to  the  testimony  of  the  plaintiff's  witness 
Reavls.  He  was  asked,  "What  was  the  con- 
dition of  the  plaintiff  next  day?"  and  answer- 
ed, "She  was  crying  and  going  on  consider- 
ably; seemed  to  be  In  great  deal  of  trouble; 
and  was  In  trouble  for  weeks  afterwards." 
As  this  testimony  tended  to  show  mental  suf- 
fering, and  as  It  is  evident  that  the  greater 
part  of  the  damages  awarded  was  based  up- 
on such  suffering  alone,  the  exception  becomes 


of  vital  importance.    The  doctrine  of  menal 
suffering,  or  "mental  angulah,"  aa   we  prefer 
to  call  it,  as  Indicating  a  hlgtier  degree  of  suf- 
fering than  arises  from  mete  dlsappolntmoi: 
or  annoyance,  contemplates  purely  wMnpenas- 
tory  damages,  and,  as  far  as   'we  are  aware, 
has  never  been  applied  to  cases   lUte  that  at 
bar.    This  case  would  come  under  tlie  rule  of 
exemplary,   punitive,    or  vindictive    damages. 
as    they   are   variously    denominated.      Sucb 
damages,  which  look  not  only  to  the  loss  sus- 
tained by  the  plaintiff,  but  stOI   more  to  the 
conduct  of  the  defendant,  can  be  allowed  onlf 
where  there  Is  shown,  on  the  part  of  the  de- 
fendant, malice,  wantonness,  oppression,  bm- 
tallty.  Insult,  gross  negligence,  or  certain  cases 
of  fraud.     Hale,   Dam.   {{   85,   86;     1    Sedg. 
Meas.  Dam.  520;  7  Am.  &  Eng.    S^na   taw, 
450,  451;    Duncan  t.  Stalcnp,  18  N.    C.  440; 
Glkeath  v.AUen,  32  N.  0.87;  Hansley  ▼.  Rail- 
road Co.,  117  N.  C.  565,  23  a  E.  443.     These 
matters  of  aggravation  need  not  all  concur,  aa 
any  one  will  be  sufficient  if  It  exists  in  suffi- 
cient degree;   but,  in  the  absence  of  tbem  all 
exemplary   damages   cannot   be  allowed,   no 
matter  how  great  may  be  the  mental  snffer- 
taig  of  the  plaintiff.    The  question  of  exem- 
plary damages  does  not  appear  to  hare  been 
raised  In  the  trial  of  the  action,  as  no  sud: 
issue  or  Instruction  was  asked  by  either  party. 
The  theory  of  the  plaintiff  was  the  recovery  of 
compensatory  damages  for  mental  anguish,  un- 
der the  rule  laid  down  In  Young  v.  Telegraph 
Co.,  107  N.  C.  370,  11  S.  B.  1044,  and  anala- 
gous  cases.    This  rule  cannot  be  extended  to  ' 
the  case  at  bar.    The  plaintiff  Is  entitled  to  re-  ^ 
cover  all  her  actual  damages  sustained  from 
the  wrongful  act  of  the  defendants,  including 
not  only  the  value  of  the  property  not  returned, 
but  also  whatever  damages  may  have  accrued 
from  Its  seizure  and  detention.    Furthermore, 
she  may  be  allowed  exemplary  damages,  in  the 
discretion  of  the  Jury,  if  such  circumstances 
of  aggravation  are  shown  as  would  bring  her 
within  the  rule;   but  her  case  does  not  come 
within  the  doctrine  of  "mental  anguish."     It 
Is  true  the  two  doctrines  are  somewhat  similar. 
Inasmuch   as   they  recognize   suffering   other 
than  physical  or  pecuniary;   but  they  are  so 
widely  distinguished  In  their  application  that 
they    are    universally    recognized    as    distinct 
principles,  wherever  they  are  recognized  at  all. 
It  is  urged  on  behalf  of  the  plaintiff  that  this 
case  should  be  governed  by  the  principles  laid 
down   in   Cashion   v.    Telegraph   Co.    (at  this 
term)  81  S.  E.  493.     We  see  no  resemblance. 
Our  opinion  in  Cashlon's  Case  was  hinged  on 
the  solemn  fact  of  death  and  the  associations 
Inseparable  from   the   final  severance   of  all 
earthly  ties  by  an  Immortal  spirit     The  an- 
guish of  a  mother  bending  over  the  body  of 
her  child,  every  lock  of  whose  sunny  hair  la 
entwined  with  a  heartstring,  and  kissing  the 
cold  lips  that  are  closed  forever,  cannot  come 
within  the  range  of  comparison  with  any  men- 
tal suffering  caused  by  the  loss  of  a  pig.    We 
are  not  Insensible  to  the  pitiable  condition  of 
the  plaintiff,  thrown  upon  the  highway  wlth- 
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out  shelter,  and  with  but  little  to  eat;  but  we 
must  remember  tbat  her  shelterless  condition, 
'wUcb  probably  caused  the  greater  part  of  her 
distress,  was  the  result  of  a  lawful  eriction. 
Charity  would  have  dictated  a  different  course, 
but   that  great  virtue  Is  not  enforceable  in  a 
court  of  law.      But  It  Is  urged  that  the  prin- 
ciple of  the  Cashlon  Case,  if  carried  out  to  Its 
fullest  extent,  would  directly  lead  to  the  recov- 
ery of  damages  for  all  Iclnds  of  mental  suffer- 
ing.    It  may  be;  but  we  feel  compelled  to  car- 
ry out  a  principle  only  to  its  necessary  and  log- 
ical results,  and  not  'to  Its  furthest  theoretical 
limit,  in  disregard  of  other  essential  principles. 
The  one  universal  law  of  nature  is  that  all  ac- 
tion, animate  as  well  as  inanimate,  is  the  re- 
sult of  conflicting  forces.  The  orbit  of  the  earth 
depends  upon  the  exquisite  adjustment  of  two 
conflicting  forces, — the  centripetal  power  of  at- 
traction,  and   the   centrifugal    force   of   mo- 
mentum.    The  preponderance  of  either  would 
lead  to  inevitable  destruction.    The  trajectory 
of  every  shot  Is  governed  by  three  opposing 
forces,— momentum,  friction,  and  gravitation; 
the  speed  with  which  It  leaves  the  gun,  the  re- 
sistance of  the  atmosphere,  and  the  attraction 
of   the  earth.     It  is  so   with  human  action. 
Government  Itself  Is  recognized  as  springing 
from  the  love  of  personal  liberty,  on  the  one 
hand,  and  the  desire  for  personal  protection,  on 
the  other.    It  is  said  that  theb:  Just  equilibrium 
produces  a  government  of  liberty  without  li- 
cense, and  of  law  without  tyranny,  but  that 
Its  disturbance  would  lead  to  anarchy  or  to 
despotism.    We  do  not  feel  at  liberty  to  adc^t 
any  one  principle  as  the  sole  guide  of  our  de- 
cisions, and  to  carry  It  out  to  extreme  and 
dangerous   limits,  regardless  of   other    great 
principles  of  Justice  and  of  law,  so  firmly  estab- 
lished by  reason  and  precedent    For  the  error 
of  his  honor  In  admitting  evidence  which  tend- 
ed simply  to  show  the  mental  suffering  of  the 
plaintiff,  disconnected  with  any  allegation  of 
malice  or  wantonness  on  the  part  of  the  de- 
fendants, A  new  trial  must  be  granted.    New 
trial 
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COMMISSIONERS  OF  BUNCOMBE  COUN- 
TY V.  PAYNE,  County  Treasurer. 
(Supreme   Court  of  North   Carolina.     Nor.   8^ 

189S.) 
Statutes — Ekaotment  —  Constitoticnai,  Law- 
Railroad  Aid  Bonds  —  Validation  —  ConNTr 
ScBSORiPTioNs  —  Elections  —  Fathemt  o»  Xs- 
TIKEST— Estoppel. 

1.  Const.  1868,  art.  2;  {  14,  requiring  acts 
authorizing  counties  to  anbecribe  for  railroad 
aid  bonds  to  be  passed  in  a  certain  manner, 
preclndes  the  malcin^  of  such  subscriptions 
thereafter  nnder  a  private  law  wiiich  was  en- 
acted prior  thereto,  and  was  not  passed  in  ac- 
cordance therewith. 

2.  Acts  1871-72,  c.  48,  making  the  Greenville 
ft  French  Broad  Railroad  Company  a  new  body 
politic,  and  giving  it  all  the  rights  conferred  by  its 

t  act  of  incorporation  (Acts  1854-56.  as  amend- 
ed by  Acts  1868-69),  does  not  enable  counties 
to  rabscribe  bonds  in  aid  thereof  as  provided 
by  inch  act  of  incorporation,  as  said  cliapter 
48  w«s  not  passed  in  the  manner  required  by 


Const  1868,  art.  2,  {  14,  for  the  enactment  of 
laws  authorizing  a  county  to  pledge  Its  credit. 

3.  Code,  8  1996,  authorizing  county  commis- 
sioners to  order  an  election  to  determine  wheth- 
er the  county  shall  issue  bonds  "necessary  to 
aid  in  the  completion  of  any  railroad,"  does  not 
authorize  them  to  order  an  election  to  deter- 
mine whether  bonds  shall  be  issued  to  aid  a 
railroad  on  which  no  work  had  been  done 
when  the  election  was  ordered. 

4.  Code,  g  1996,  authorizing  counties  to  issue 
bonds  to  aid  a  corporation  to  complete  a  railroad 
begun  prior  to  the  adoption  of  Const.  1SG8,  does 
not  include  a  corporation  which  was  first  organ- 
ized under  a  charter  of  reincorporation  conferred 
after  such  adoption,  though  its  original  charter 
was  conferred  prior  to  such  adoption. 

5.  Payment  of  interest  on  bonds  by  a  county 
does  not  estop  it  from  denying  their  validity. 

6.  Priv.  Laws  1876-77,  c.  40,  passed  to  vali- 
date bonds  issued  by  Buncombe  county  in  aid 
of  a  certain  railroad,  does  not  validate  them,  as 
It  was  not  passed  in  the  manner  required  by 
Const  1866,  art.  2,  8  14,  of  ail  acU  authorizing 
a  county  to  pledge  its  credit. 

7.  Act  1893,  c.  172,  merely  reciting  that  cer- 
tain invalid  railroad  aid  bonds  issued  by  a 
certain  county  had  been  issued  by  proper  au- 
thority, does  not  thereby  validate  them. 

8.  New  railroad  aid  bonds  issued  by  Bun- 
combe county  in  lieu  of  old  ones,  under  Act 
1893,  c.  172,  providiug  that  the  new  bonds 
shall  be  a  continuation  of  the  county's  bonded 
indebtedness,  are  invalid,  where  the  old  ones 
were  invalid  for  want  of  a  proper  election,  and 
no  provision  was  made  for  an  election  before 
the  issuance  of  the  new  bonds. 

9.  A  general  act  authorizing  any  county  to  is- 
sue bonds  for  railroad  purposes  would  be  mvalid. 

Faircloth,  C.  J.,  and  Furches,  J.,  dissenting. 

Appeal  from  superior  court.  Buncombe 
county;   Norwood,  Judge. 

Action  by  the  commissioners  of  Buncombe 
county  against  W.  R.  Payne,  county  treas- 
urer, to  have  certain  bonds  declared  void. 
From  a  judgment  for  plaintiffs,  defendant  ap- 
peals.    Affirmed. 

Battle  &  Mordecal,  for  appellant  A.  O. 
Avery,  Moore  &  Mowe,  and  Mark  W.  Brown, 
for  appellees. 

CLARK,  X  The  bonds  whose  validity  Is 
impeached  by  the  present  action  contain  no 
recital  of  the  authority  for  their  Issue,  but 
the  order  of  the  board  of  county  commission- 
ers upon  which  the  question  of  their  issue 
was  submitted  to  popular  vote.  In  1875,  re- 
cites as  authority  chapter  166,  Prlv.  Laws 
1858-69,  to  "amend  the  charter  qf  the  Green- 
ville &  French  Broad  Railroad  Company." 
Tbat  act  could  confer  no  such  authority  after 
the  adoption  of  the  constitution  of  1868, 
which  by  section  14,  art  2,  requires  such  acts 
to  be  passed  In  the  manner  therein  prescrib- 
ed. This  Is  held  In  Board  v.  Call  (at  this 
term)  31  S.  E.  481,  and  the  reason  there  given 
is  that  the  adoption  of  the  new  constitution, 
with  the  restrictions  as  to  issue  of  municipal 
bonds,  "annulled  all  special  powers  remain- 
ing unexecuted  and  not  granted  in  strict  con- 
formity with  Its  requirements."  This  has 
been  repeatedly  held  by  the  United  States 
supreme  court  Norton  v.  Board,  129  U.  S.  479, 
490,  9  Sup.  Ot  322;  Railroad  Co.  v.  Falconer, 
108  U.  S.  821;  Wadsworth  v.  Supervisors, 
102  U.  S.  534,  537;  Town  of  Concord  v.  Ports- 
mouth Sav.  Bank,  92  U.  S.  625.    Such  was  evi* 
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dently  the  legldatlTe  view  also,  for  by  chap- 
ter 48,  Acts  1871-72,  the  general  assembly 
created  a  new  body  politic,  under  the  name 
and  style  of  the  "Oreenvllle  &  French  Broad 
Railroad  Company,"  and  gave  It  all  the  rights 
and  Immunities  conferred  by  the  Incorpora- 
tion a«t  of  1864-66  and  the  amendatory  act 
of  1868-68.  Whether  this  be  treated  as  an 
entirely  new  act,  or  as  an  attempt  to  revive 
and  renew  powers  conferred  by  the  prior 
acts,  above  recited.  It  could  grant  no  valid 
power  to  issue  these  bonds,  or  order  an  elec- 
tion upon  the  subject,  because  of  noncompli- 
ance with  the  requirements  of  the  constitu- 
tion (article  2,  {  14),  in  that  the  bUI  was  not 
"read  three  several  times  in  each  house  of 
the  general  assembly,  and  passed  three  sev- 
eral readings,  which  readings  were  not  on 
three  different  days,  and  agreed  to  by  each 
boose,  respectively,  and  the  yeas  and  nays 
on  the  second  and  third  reading  of  the  bill 
were  not  entered  on  the  Journal."  Board  t. 
Oall,  supra;  Oity  of  Charlotte  v.  Shepard, 
122  N.  O.  602,  29  8.  Kt  842;  Rodman  v.  Town 
of  Washington,  122  N.  a  88,  30  S.  E.  118; 
Board  v.  Snuggs,  121  N.  a  384,  28  S.  E.  538; 
Union  Bank  of  Richmond  v.  Commissioners 
of  Town  of  Oxford,  119  N.  a  214,  26  S.  K. 
96Q;  and  McOuire  v.  WiUiams  (at  this  term) 
31  S.  E.  627,— hi  all  of  which  this  constitu- 
tional provision  has  been  carefully  consid^- 
td. 

The  defendants  further  contend  that  con- 
ceding the  hivalidity  of  the  act  of  1868-68, 
«nd  conftrmatoiy  act  of  1871-72,  as  authority 
to  issue  the  bonds,  stiU  the  commissioners 
had  authority  to  order  the  election  by  virtue 
of  chapter  171,  Laws  186&-68  (which  is  now 
Oode,  {  1906);  but  the  county  had  thereto- 
fore no  Interest  in  the  railroad,  and  no  work 
was  done  thereon  in  this  state  till  after  the 
said  election,  in  1875.  The  bonds  were  there- 
fore not  authorized,  because  not  "necessary  to 
aid  in  the  completion  of  any  railroad."  Board 
V.  Snuggs,  supra;  Board  v.  Call,  supra.  Be- 
sides the  reasons  given  in  those  cases,  there 
is  this  further  consideration,  that,  even  if  it 
be  conceded  that  a  general  act  might  author- 
ize elections  to  Issue  bonds  as  to  all  rail- 
roads partly  completed  (in  which  counties 
were  interested)  at  the  adoption  of  the  consti- 
tution, to  aid  in  their  completion,  this  cor- 
poration was  never  organized  till  after  the 
charter  of  reincorporation  of  1871,  and  hence 
could  acquire  no  rights  except  those  confer- 
red In  conformity  with  the  provisions  of  the 
constitution  of  18C&  Not  only  must  the 
bonds  be  authorized  by  a  popular  vote  (Const 
art.  7,  I  7),  and  the  authority  to  hold  the 
election  granted  by  a  statute  passed  in  the 
mode  required  by  Const,  art  2,  {  14,  but,  to 
exceed  double  the  state  tax  (which  is  neces- 
sary), the  special  purpose  must  be  authorized 
by  a  special  act  of  general  assembly  (Const 
art  6,  {  6).  A  general  act  authorizing  any 
and  all  counties  to  issue  bonds  for  railroad 
purposes  would  be  invalid,  especially  when 
(as  is  the  case  here)  it  is  necessary  to  exceed 


the  constitutional  limitation  to  pay  interest 
or  principaL  State  v.  Commissioners  of  Hay- 
wood Co.,  122  N.  C.  812,  at  page  815.  30  S.  E. 
352;  Herring  v.  Dixon,  122  N.  a  420.  at  pagi 
424,  28  S.  E.  868. 

The  bonds  were  issued  in  1876,  187T,  and 
1878,  by  virtue  of  an  unauthorized  election, 
and  are  unconstitutionai  and  void;  counties 
being  expressly  prohibited  from  issuing  bonds 
unlessauthorlzed  in  the  maimer  prescribed  by 
the  constltntlcm.  Lewis  v.  City  of  Shreve- 
port,  108  U.  S.  282,  at  page  286^  2  Sap.  CL 
634;  Ottawa  v.  Carey,  108  U.  8.  UO,  123,  2 
Sup.  Ot  361.  Ihe  payment  of  intwest  on 
the  bonds  by  the  county  authorities  is  not  an 
estoppel  nor  does  it  validate  them.  Sacb 
payments  were  as  much  without  constito- 
tlonal  warrant  as  the  original  issue,  and 
one  illegal  act  cannot  validate  another.  Dood 
Tp.  V.  Cummins,  142  VS.  S.  306,  citing,  at 
page  376  (12  Sup.  <X  220),  Marsh  t.  Fulton 
Co.,  10  WalL  676;  Citizens'  Savings  &  Loan 
Ass'n  V.  Topeka,  20  Wall.  665;  Daviess  Co. 
V.  Dickinson,  117  D.  S.  667,  6  Sup.  Ct  897; 
Norton  v.  Shelby  On.,  118  D.  8.  425.  451.  6 
Sup.  Ot  112L 

There  is  an  act  of  the  legislature,  and  only 
one,  that  purports  to  validate  these  bonds. 
Priv.  Laws  1876-77,  c  40.      But   that  can 
have  no  effect,  because  it  was  not  passed  in 
the  mode  required  by  Const   art   2,    i  14. 
Whether,  if  it  had  been  enacted  In  the  con- 
stitutional mode,  it  could  have  supplied  the 
original  lack  of  power  to  submit  the  question 
to  popular  vote,  is  a  question  not  now  be- 
fore us.    The  later  act  of  1893  (chapter  172  • 
does  not  purport  to  validate  these  bonds.    It 
simply  recites  that  the  bonds  had  been  is- 
sued by  proper  authority  (which  is  a  judicial. 
and  not  a  legislative,  question),  and,   tinder 
that  erroneous   impression,   the    legislature 
proceeded  to    authorize  the  issue  of    new 
bonds,  payable  "in  gold  coin,"— which  Is  a 
deviation   from   the  terms  of   the  original 
bonds,— to  be  exchanged  for  the  said  iMnds. 
or  sold,  and  with  the  proceeds  purchase  or 
pay  them.    The  act  did  not  submit  the  issu« 
of  the  new  bonds  to  popular  vote,  as  was 
the  case  In  Coimty  of  Jasper  v.  Ballon.  liiS 
n.  8.  745,  but  specially  provides  that  the 
new  bonds  "shall  be  regarded  and  held  as  a 
continuation  of  the  bonded  indebtedness  cre- 
ated as  aforesaid";    so  that,  if  the    bonds 
issued  in  1876,  1877,  and  1878  were  Invalid. 
the  new  bonds  are  equally  so.    Whether  or 
not   a   subsequent  legislature   can    validate 
bonds  issued  upon  the  strength  of  an   Sec- 
tion which  was  held  without  authority,    it 
is  very  certain  they  cannot  be  validated  by 
Inference  from  an  act  authorizing  a  sale  of 
new  bonds  (issued  without  a  popular  vote* 
to  take  up  the  first  bonds,    llie  validating 
act  must  be  a  direct  enactment 

The  wisdom  of  the  sovereign  people  has 
inserted  In  the  organic  law,  as  a  protection 
to  taxpayers,  the  provision  to  be  found  In 
section  14,  art  2,  and  legislation  comlng^  ■ 
within  its  scope  is  void,  unless  the  consti 
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tatlonal  requirement  Is  observed.  It  i>  put 
there  tor  that  parpose.  Holders  of  county 
bonds,  who  have  taken  them  wlthont  ascer- 
taining If  there  was  conatltutlonai  authority 
tor  their  Issue,  cannot  expect  the  courts  to 
disregard  the  constitution  to  save  them  from 
the  consequencis  of  their  negligence.  The 
Judgment  below  is  affirmed. 

FAIRCIiOTH,  a  J.,  dissents. 

FXJRCHBS,  J.  (dissenting).  The  purpose  of 
this  action  Is  to  have  declared  void  certain 
coupon  bonds  Issued  by  plaintiffs  In  1895,  1886, 
and  1897  to  the  amount  of  $98,000.  In  1855 
the  legislature  passed  an  act  chartering  a  rail- 
road company  by  the  name  and  title  of  the 
"GreenTiUe  &  French  Broad  Railroad  Com- 
pany." Acts  1854-55,  c.  290.  This  act  was 
amended  by  the  legislature  of  1858-69,  in 
which  amended  act  it  is  proyided  "that  it  shall 
be  competent  for  any  county  through  which 
Bald  road  is  Intended  to  pass,  to  subscribe  to 
the  capital  stock  of  said  company  any  sum  or 
sums  that  may  be  determined  on  by  the  court 
of  pleas  and  quarter  sessions  of  such  county." 
Acta  1858-69,  c.  166.  The  next  act  of  the  leg- 
islature affecting  the  question  under  consid- 
eration is  Acts  1868-69,  c.  171.  This  act  ex- 
pressly authorizes  the  commissioners  of  any 
county  to  submit  the  question  of  subscription 
to  a  Tote,  and,  if  a  majority  of  the  qualified 
▼oteiB  of  the  county  vote  for  the  proposition, 
to  make  the  subscription.  This  act  seems  to 
have  been  literally  complied  with  by  the  com- 
Doissloners  of  Buncombe  in  making  this  sub- 
mission to  the  voters  of  the  county.  The  legis- 
lature of  1871-72  passed  another  act  as  amend- 
atory of  the  act  of  1865,  chartering  the  Green- 
ville &  French  Broad  Railroad  Company,  In 
which  new  directors  are  appointed,  and  this 
act  closes  by  saying  that  the  original  act,  and 
all  other  acta  amendatory  thereof,  are  re-enact- 
ed. Acts  1871-72,  c.  48.  The  legislature  of 
1878-74  passed  another  amendment  to  the  orig- 
inal act  of  1855,  chartering  this  road,  appoint- 
ing other  Incorporators,  and  giving  further 
time  to  complete  its  organizatloa  Acts  1873- 
74,  c.  88.  The  legislature  of  1874-76  passed 
another  act,  ratifying  a  consolidation  of  the 
Greenville  &  French  Broad  Railroad  Company 
with  the  French  Broad  Raib-oad  Company,  un- 
der the  name  of  the  Spartanburg  &  AsheviUe 
Railroad  Company.  Acts  1874-75,  c.  27.  And 
nnder  this  legislation  and  organization  the 
commissioners  of  Buncombe  county,  in  1875, 
submitted  a  proposition  to  the  voters  of  said 
county  to  subscribe  $100,000  to  the  capital 
stock  of  the  Spartanburg  &  AsbevUle  Rail- 
road Company,  and  to  issue  coupon  bonds 
therefor.  A  majority  of  the  qualified  voters 
of  said  coonty  having  voted  in  favor  of  the 
proposition,  the  subscription  was  made,  and 
the  bonds  Issued  and  put  upon  the  market 
These  bonds  ran  for  20  years,  and,  not  having 
been  paid,  the  legislature  of  1893  passed  an 
act  authorizing  the  issue  of  new  bonds  in  the 
place  of  the  old  bonds  issued  In  1875,  known 


as  the  "Funding  Act"  Acts  1893,  c.  172.  It 
is  admitted  that  this  act  was  passed  according 
to  the  constitutional  requirements.  But  there 
was  no  submission  to  the  people  after  the 
passage  of  this  act  After  the  passage  of  the 
act  of  1893,  the  commissioners  of  Buncombe 
county  Issued  the  bonds  they  are  now  seeking 
to  have  declared  unconstitutional  and  void, 
and  sold  them  to  Blair  &  Co.,  of  New  York,  at 
par  value,  for  cash,  with  which  money  they 
paid  off  and  discharged  the  original  bonds 
Issued  in  1876.  It  Is  these  last  bonds  that  the 
plaintiffs  are  now  trying  to  avoid  the  pay- 
ment ot 

This  case  Is  very  much  like  the  case  of  Board 
V.  Call  (decided  at  this  term)  31  S.  E.  481, 
but  different  In  some  respects  that  the  court 
considered  material  In  that  case.  In  Board 
V.  Call  It  appeared  in  the  face  of  the  bonds 
that  they  were  Issued  under  the  act  of  1870, 
which  was  admitted  not  to  have  been  passed 
according  to  the  constitutional  provisions,  so 
as  to  authorize  their  issue;  and  this  was  held 
by  the  court  to  be  an  estoppel.  But  there  Is 
no  such  question  as  that  in  this  case.  The 
submission  to  the  voters  of  Buncombe  county 
was  made  in  pursuance  of  the  provisions  of, 
and  in  accordance  with  the  powers  granted  by, 
an  act  of  the  general  assembly  of  the  state  of 
North  Carolina  passed  at  Its  session  of  1868-59, 
and  ratified  on  the  16th  day  of  February,  1859, 
entitled  "An  act  to  amend  the  charter  of  the 
Greenville  ft  French  Broad  Railroad  Com- 
pany." This  submission  was  In  September, 
1873.  But  before  the  bonds  were  issued,  in 
1875,  the  act  of  1874  had  been  passed,  consoli- 
dating this  company  with  another  railroad 
company,  and  called  the  Spartanburg  &  Ashe- 
viUe Railroad  Company.  The  bonds  are  paya- 
ble to  bearer,  and  It  is  stated  in  their  face 
that  they  are  Issued  to  pay  the  subscription  to 
the  Spartanburg  &  Asbevllle  Railroad  Com- 
pany, this  being  the  new  name  of  the  consoli- 
dated company,  made  under  the  act  of  1874-76. 
It  is  admitted  that  If  the  original  bonds  Issued 
In  1876  were  valid,  these  bonds  are  valid.  This 
Is  true,  and  the  admission  does  the  plaintiffs  no 
harm.  And  it  may  be  that  the  present  bonds 
are  valid,  even  if  the  original  bonds  were  not 
But  I  do  not  propose  to  discuss  that  question 
now;  I  may  do  so  further  on. 

I  have  discussed  many  of  the  questions  pre- 
sented In  this  case  so  fully  In  my  dissenting 
opinion  in  Board  v.  Call  (at  this  term)  31  S. 
E.  481,  that  I  shall  not  enter  into  so  full  a  dis- 
cussion in  this  case  as  I  otherwise  might  hare 
done.  But  I  refer  to  that  opinion  for  argu- 
ments that  might  have  been  made  here.  It 
seems  to  me  that  If  the  acts  I  have  cited  are 
law,  there  can  be  no  doubt  but  what  these  bonds 
are  valid.  And  while  I  recognize  the  doctrine 
contained  In  Union  Bank  of  Richmond  v.  Com- 
missioners of  Town  of  Oxford,  119  N.  C.  214,  25 
S.  E.  966;  City  of  Charlotte  v.  Shepard,  122 
N.  C.  602,  29  S.  E.  842;  and  Board  v.  Snuggs, 
121  N.  C.  394,  28  S.  E.  639,-1  propose  to  show 
that  all  these  acts  are  valid  law  for  the  pur- 
poses of  issuing  the  bonds  of  1876,  except  the 
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act  of  '1871-72,  and  that  that  act  Is  not  neces- 
sary to  the  validity  of  these  bonds;  and  that 
there  Is  no  conflict  between  their  Talldlty  and 
the  doctrine  in  Union  Banli  of  Richmond  t. 
Commissioners  of  Town  of  Oxford,  Board  y. 
Snuggs,  and  City  of  Charlotte  t.  Shepard,  su- 
pra. 

It  is  stated,  and  admitted  as  true,  that  the 
ayes  and  nays  were  not  taken  and  recorded  on 
the  Journals  upon  the  passage  of  the  act  of 
1858-59  and  the  act  of  1871-72.  But  It  Is  not 
alleged,  admitted,  or  shown  that  they  were 
not  taken  and  entered,  according  to  the  re- 
quirements of  the  constitution,  upon  the  pas- 
sage of  the  other  acts  cited  by  me  In  this  opin- 
ion. When  an  act  is  passed  and  ratified  by 
the  legislature,  it  is  presumed  that  it  was 
passed  according  to  law  (Gatlin  v.  Tarboro,  78 
N.  C.  119;  McGulre  v.  WiUtams  [at  this  term] 
31  S.  E.  627);  and,  if  it  Is  not,  the  burden  Is 
on  the  plaintiff,  as  In  this  case,  to  show  that  It 
was  not  so  passed.  And,  It  not  being  shown 
but  what  these  acts  were  passed  according  to 
the  constitutional  requirements,  they  must  be 
taken  to  have  been  so  passed.  It  must  there- 
fore be  held  that  the  ayes  and  nays  were  called 
on  the  passage  of  each  one  of  these  acts,  ex- 
cept the  act  of  1858-59  and  the  act  of  1871-72. 
It  makes  no  difference  that  the  ayes  and  nays 
were  not  taken  and  recorded  on  tlie  passage  of 
the  act  of  1858-59,  as  there  was  no  provision 
in  the  constitution  at  that  time  requiring  that 
It  should  be  done.  This  act  of  1858-59  pro- 
vided that  counties  through  which  the  road 
was  Intended  to  pass  might  subscribe  to  the 
capital  stock  of  the  company,  "If  a  majority  of 
the  lawfully  qualified  voters  of  such  county 
voted  for  the  subscription."  But  the  second 
section  of  this  act  provides  that,  if  a  majority 
of  the  votes  cast  are  for  subscription.  It  shall 
be  declared  to  have  been  carried.  It  Is  true 
that  this  election  was  to  be  ordered  and  held 
under  the  direction  and  supervision  of  the 
county  court;  and  the  submission  to  the  vot- 
ers in  this  case,  as  in  Board  v.  Call,  was  by 
the  commissioners  of  the  county.  The  com- 
missioners are  the  successors  of  the  county 
court  in  all  such  matters.  It  Is  so  held  in  Belo 
v.  Commissioners;  76  N.  0.  489,  and  is  express- 
ly 80  provided  in  section  1997  of  the  Code. 

It  Is  contended  in  the  opinion  of  the  court 
that  the  act  of  1858-59  was  repealed  by  the 
constitution  of  1868.  There  is  no  provision 
of  the  constitution  of  1868  repealing  this  or 
any  other  law  of  the  state.  So,  If  It  Is  repeal- 
ed. It  must  be  by  implication,  on  account  of 
the  repugnance  of  the  act  (the  charter)  to  the 
constitution.  I  admit  that  any  part  of  this 
act  repugnant  to  the  constitution  of  1868 
could  not  be  enforced,  on  account  of  the  re- 
pugnance. But  I  deny  that  the  act  was  re- 
pealed by  the  constitution.  If  this  were  true, 
no  corporation  could  have  been  organized  un- 
der Its  provisions,  and  the  Spartanburg  & 
Ashevflle  Railroad  Company  would  be  with- 
out any  legal  authority,— would  be  a  nullity. 
If  this  were  true,  no  railroad  company  could 
be  chartered,   unless  the  act  chartering  It 


passed  according  to  article  2  of  section  14  of 
the  constitution.  This  cannot  be  law.  Ttf 
passage  of  the  act,  according  to  article  2  of 
section  14  of  the  constitution.  Is  only  neces- 
sary where  it  is  used  as  a  basis  for  raising 
money  by  means  of  a  corporation  snbscrlptioii 
and  tax.  Suppose  a  railroad  company  \a 
chartered  by  legislative  enactment  -withont 
complying  with  article  2  of  section  14,  and  a 
company  Is  organized  thereunder  (as  I  have 
no  hesitation  in  saying  it  may  be);  can  it  be 
contended  that  if  the  legislature  passes  an- 
other act,  as  required  by  article  2  of  sec- 
tion 14  of  the  constitution,  authorizing  a  sub- 
scription to  said  road,  a  submission  made  to 
the  voters,  and  an  Issue  of  bonds  under  this 
act.  It  would  l>e  unconstitutional,  and  the 
bonds  void?  That  is  this  case.  The  raHroad 
company  was  organized  under  tbe  act  of 
1858-59,  but  the  provision  of  this  act,  anthor- 
Izlng  counties  to  subscribe,  was  repugnant  to 
the  constitution  of  1868,  in  that  it  provided 
that  a  subscription  might  I>e  made  and  bonds 
issued  upon  a  majority  of  those  voting,  and 
not  upon  a  majority  of  the  whole  qualified 
vote  of  the  county,  but  the  act  of  186S-fi9 
(now  section  1997,  Code),  which  was  passed 
or  presumed  to  have  been  passed  according 
to  article  2  of  section  14  of  the  constitution, 
supplied  that  defect  in  the  act  of  1858-50. 
This  act  was  not  called  to  the  attention  of 
the  learned  Judge  who  tried  the  caae.  Had 
it  been,  he  would,  In  my  opinion,  have  decid- 
ed it  differently.  The  act  of  1858-50  and  the 
amendments  thereto  (outside  of  the  act  of 
1871-72)  authorized  the  organization  of  the 
Spartanburg  &  Asheville  Railroad  Company, 
and  authorized  Buncombe  county  to  subscribe 
to  the  capital  stock  of  said  company,  and  tbe 
act  of  1868-69  authorized  a  submission  to  the 
voters  of  said  county  as  required  by  article 
2  of  section  14  of  the  constitution,  and,  in  my 
opinion,  the  I>onds  are  valid. 

There  is  another  ground  upon  which  it  la 
claimed  that  their  legality  may  be  maintain- 
ed,—that  of  ratification.  There  is  no  dispute 
but  what  the  question  of  subscription  was 
fairly  submitted  to  the  qualified  voters  of 
Buncombe  county,  and  that  a  majority  voted 
for  the  subscription.  The  act  of  1893.  which 
Is  admitted  to  have  been  passed  according  to 
the  requirements  of  article  2  of  section  14  of 
the  constitution,  expressly  recognizes  the  old 
bonds  as  a  valid  indebtedness  of  Buncoml>e 
county,  in  the  following  terms:  "That  said 
indebtedness  having  been  created  In  the  year 
1875,  under  proper  authority,  to  pay  for  the 
subscription  of  the  said  county  to  the  stock 
of  the  Spartanburg  &  Asheville  Railroad 
Company."  This  act  further  provides  in  sec- 
tion 3  as  follows:  "And  when  issued  they 
shall  be  regarded  and  held  as  a  continuation 
of  the  bonded  indebtedness  of  said  county, 
created  for  the  purposes  aforesaid,  and  they 
shall  not  be  exchanged  or  sold  for  less  than 
their  par  value."  It  is  contended  that  this  is 
a  ratification  of  the  acts  under  which  the  orig- 
inal bonds  were  Issued.    This  Is  an  Interest- 
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tng  question,  but,  as  I  am  of  the  opinion  that 
the  bondjB  are  valid  for  the  reasons  given 
by  me,  outside  of  the  doctrio«  of  ratification, 
I  do  not  pursue  the  discussion  farther. 


(123  N.  C.  406) 
PHIFEB  T.  TRAVELLERS'  INS.  (X).  OP 

HARTFORD,  CONN. 

(Supreme  Court  of  North  Carolina.     Dec  13, 

1808.) 

JODGMBNT  BT  MISTAKE— SBTTIItO  ASIDB. 

Code,  {  274,  authorizing  the  setting  aside  of 
a  Judgment  taken  against  a  party  through  hia 
"mistake,  inadvertence,  surprise,  or  excusable 
neglect,"  does  not  authorize  the  setting  aside  of 
a  judgment  against  a  corporation,  because,  act- 
ing on  ita  attorney's  advice,  it  verified  its  an- 
swer by  an  agent,  and  not  by  an  officer,  as  re- 
quired by  section  258,  that  being  a  mistake  of 
law. 

Appeal  from  superior  court,  Union  county; 
Staxbuck,  Judge. 

Action  by  W.  H.  Phlfer,  as  administrator 
of  Hattie  M.  Yon  Bonhurst,  deceased,  against 
the  Travellers'  Insurance  Company  of  Hart- 
lord,  Conn.  There  wa«  a  Judgment  for  plain- 
tiff by  default,  and,  from  an  order  refusing 
to  set  it  aside,  defendant  appeals.   Affirmed. 

Jones  &  Tlllett,  for  appellant  Adams  & 
Jerome,  for  appellee. 

DOUGLAS,  J.  This  is  an  application,  un- 
der section  274  of  the  Code,  to  set  aside  a 
Judgment  taken  against  the  defendant, 
through  his  excusable  neglect  The  original 
action  was  upon  a  policy  of  Insurance,  and 
was  brought  by  plaintiff  against  defendant, 
on  March  31,  1887,  to  the  August  term,  1897. 
of  Union  superior  court  About  April  22, 
1897,  a  local  attorney,  not  the  counsel  now 
representing  it  bere,  was  employed  on  behalf 
of  defendant  to  appear  for  it  and  make  Its 
defense  in  said  action.  At  the  appearance 
term,  he  entered  an  appearance  for  defend- 
ant and  an  order  was  made  by  consent 
granting  both  parties  time  to  file  pleadings. 
Prior  to  the  appearance  term,  the  defendant 
had  put  its  local  attorney  in  possession  of 
the  facts  upon  which  it  based  its  defense, 
and  insisted  that  it  had  a  valid  and  meritori- 
ous defense.  The  complaint  was  filed  on  Oc- 
tober 20,  1897,  and  the  answer  about  De- 
cember 80,  1897.  The  defendant  Inquired  of 
Its  attorney  as  to  what  would  be  necessary, 
under  the  law  and  practice  of  this  state,  to 
make  a  proper  verification  of  the  answer, 
and  Inqnired  also  as  to  who  was  the  proper 
person  to  make  the  verification.  Its  attor- 
ney prepared  the  answer,  and  sent  It  to 
Richmond,  Va.,  with  Instructions  that  It 
could  be  properly  verified  by  a  general  agent 
of  defendant  who  resided  in  Richmond;  and 
the  answer  was  so  verified,  and  returned  to 
Its  attorney,  who  filed  It  in  court  A  short 
time  befmre  court  adjourned,  the  attorneys 
tot  the  plaintiff,  on  the  last  day  of  court, 
made  a  motion  before  Greene,  J.,  for  Judg- 
ment   upon    the    complaint   and  took   the 


ground  that  the  answer  had  not  been  prop- 
erly verified,  for  the  reason  that  it  was  veri- 
fied by  an  agent  and  not  by  an  officer  of  the 
defendant  The  defendant  then  asked  the 
Judge  to  grant  a  continuance  of  the  action, 
in  order  that  the  answer  might  be  properLv 
verffied;  but  this  motion  was  refused,  and 
a  Judgment  was  rendered  for  plaintiff,  foi 
the  full  amount  of  the  policy.  The  defend- 
ant's attorney  thereupon,  In  open  court,  gav« 
notice  of  an  appeal,  and  a  short  time  there 
after  Informed  the  defendant  of  the  Judg- 
ment Tbe  Judge  held,  as  a  matter  of  law, 
that  this  was  not  a  proper  case  for  the  ex- 
ercise of  tbe  discretion  to  set  aside  the  Judg- 
ment, and,  as  a  matter  of  law,  refused  to 
grant  defendant's  motion,  and  defendant  ap- 
pealed. 

The  defendant  insists  that  in  fact  It  was 
not  guilty  of  any  neglect  whatever,  as  it 
had  promptly  employed  local  counsel,  and, 
having  Btrlctiy  followed  his  instructions,  was 
not  responsible  for  his  neglect.  It  is  ad- 
mitted that  tbe  verification  of  the  answer  is 
invalid,  as  all  pleadings  of  a  corporation 
must  be  verified  by  an  officer  thereof,  when- 
ever their  verification  is  necessary.  Code,  | 
258;  Banks  v.  Manufacturing  Oo.,  108  N.  a 
282,  12  S.  E.  741.  The  local  aUorney  retain- 
ed by  defendant  filed  two  afiidavlts  setting 
forth  substantially  the  above  facts,  and  fur- 
ther alleging  that  he  had  so  advised  the  de- 
fendant after  Investigating  the  questions  in- 
volved; that  in  such  Investigation  he  had 
used  a  well-known  digest  of  the  decisions  of 
this  court,  upon  which  he  had  relied.  In  view 
of  the  standing  and  antecedents  of  its  au- 
thor; that  he  had  been  misled  by  a  false 
citation  In  said  digest  and  In  reliance  there- 
on had  failed  to  examine  the  cited  case, 
which,  In  fact  held  the  reverse  of  the  cita- 
tion. There  are  some  contradictory  state- 
ments of  attorneys  as  to  a  verbal  agreement 
which  were  not  passed  on  by  his  honor,  and 
which  It  Is  neither  necessary  nor  practicable 
for  us  to  determine. 

We  are  of  opinion  that  tbe  Judgment  should 
be  affirmed.  The  defendant  cites,  in  support 
of  its  contention,  the  cases  of  Ellington  v. 
Wicker,  87  N.  Q  14;  English  t.  English,  Id. 
497;  Whitson  v.  Railroad  Co.,  95  N.  a  385; 
and  Owathmey  v.  Savage,  101  N.  0.  106,  7 
S.  E.  661.  These  authorities  would  be  con- 
clusive were  they  applicable  to  the  case  at 
bar,  which,  we  think,  comes  under  the  deci- 
sion of  Skinner  ▼.  Terry,  107  N.  a  103,  12 
S.  El.  118,  being  a  mistake  of  law,  and  not  of 
fact  The  attorney  did  not  neglect  to  file 
an  answer,  nor  did  be  neglect  to  have  it 
verified.  He  states  that,  after  an  investiga- 
tion, he  informed  the  defendant  that  the  veri- 
fication by  an  agent  of  the  defendant  corpo- 
ration would  be  sufficient  This  was  mere- 
ly his  opinion  upon  a  matter  of  law,  and 
was  a  legal  conclusion,  which,  however  er- 
roneous, binds  the  defendant  who  voluntarUy 
acted  upon  It.  It  Is  not  the  neglect  of  any 
duty,  but  its  improper'  performance  under 
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a  mistake  of  law.  In  Mauney  t.  Gldney, 
88  N.  0.  200,  20S,  this  court  says:  "As  to  the 
adult  defendant,  there  Is  absoIutelT  no 
ground  for  disturbing  titie  judgment  as  to 
her.  She  took  the  advice  of  counsel,  and, 
having  acted  upon  it,  must  abide  the  result" 
It  Is  true  that  the  neglect,  and  the  bad  ad- 
vice of  counsel  may  lead  to  the  same  result 
in  the  Injury  of  the  client,  but,  arising  from 
different  causes,  they  do  not  primarily  come 
within  the  same  rule.  While  it  is  always 
matter  of  regret  that  any  one  should  suffer 
by  following  the  advice  of  licensed  attorneys, 
we  cannot  ignore  the  rights  of  adverse  par- 
ties, or  disturb  the  orderly  procedure  of  the 
courts  without  sufficient  cause.  The  client 
selects  his  own  attorney,  and  In  this  selec- 
tion he  should  be  Influenced,  as  In  all  other 
business  matters,  by  the  diligence  and  ca- 
pacity of  him  to  whom  he  commits  the  man- 
agement of  his  affairs.  The  Judgment  Is  af- 
firmed. 


(la  N.  C.  410) 

PHIFBR  T.  TRAVELLERS'  INS.  CO.  OF 

HARTFORD,  CONN. 
(Supreme  Court  of  North  Carolina.     Dec.  13, 
189a) 
Vlexdikq — VERiriOATioir. 
A  verification  that  the  facts  stated  on  affi- 
ant's own  knowledge  are  true,  and  those  stated 
on  infonnation  and  belief  affiant  believes  to  be 
tme,  includes  only  facts  stated  in  the  pleading 
ss  being  either  true  of  affiant's  own  knowledge, 
or  else  stated  on  information  and  belief,  and  is 
insufficient  where  the  pleading   contains  aver- 
ments not  belonging  to  either  class,  under  Code, 
{  258,   requiring  a  verification  to  be  that  the 
pleading  is  tme  to  the  knowledge  of  the  person 
making  it,  except  as  to  matters  stated  on  infor- 
mation and  belief,  and,  as  to  those  matters,  ti»t 
he  believes  it  to  be  true. 
Furches,  J.,  dissenting. 

Appeal  from  superior  court,  Union  coimty; 
Greene,  Judge. 

Action  by  W.  H.  Phifer,  as  administrator  of 
the  estate  of  Battle  M.  Von  Bonhurst,  de- 
ceased, against  the  Travellers'  Insurance  Com- 
pany of  Hartford,  Conn.  There  was  a  Judg- 
ment for  plaintiff,  and  defendant  appeals.  Re- 
versed. 

Jones  &  TlUett,  for  appellant.  Adams  & 
Jerome,  for  appellee. 

DOUGLAS,  J.  This  is  an  appeal  from  the 
Judgment  rendered  in  the  above-entitled  ac- 
tion, which  Is  the  same  original  action  In 
which  the  motion  was  made  to  set  aside  the 
Judgment  for  excusable  neglect  under  sec- 
tion 274  of  the  Code.  31  S.  B.  715.  In  this 
appeal,  two  errors  are  assigned:  (1)  That  the 
complaint  was  not  properly  verified,  and  that, 
therefore,  the  answer  required  no  verlflcatiou; 
(2)  that  the  Judgment,  if  at  all  regular,  should 
have  been  by  default  and  inquiry,  and  not  by 
default  finaL  Under  our  view  of  the  law,  it  is 
not  necessary  to  consider  the  second  exception 
or  the  facts  relating  thereto. 

The  complaint  and  answer  both  appear  to 


have  been  filed  In  time,  to  that  (he  only  ques- 
tions before  us  arise  upon  their  vetlficatioa. 
Hie  answer  was  verified  by  an  agent  of  the 
defendant  corporation,  but  it  la  admitted  that 
this  Is  not  a  proper  verification,  under  sectidn 
268  of  the  Code.    It  must  therefore  be  treated 
as  an  unverified  answer,  and.  If  the  complaint 
had  been  properly  verified,  the  plaintitr  would 
have  been  entitled  to  Judgment  by  defanlt  as 
for  want  of  an  answer.    An  unverified  answ^ 
la  equivalent  to  no  answer  at  all.  where  veil- 
fication  la  required.     This  therefore  redaces 
this  case  to  the  single  point  as  to  whether  the 
complaint  was  Itself  properly  verified,    so  as 
to  require  a  verified  answer.    The  ■veriGca.tt'm 
to  the  complaint  is  as  follows:    "W.  H.  Phifer 
makes  oath  that  the  facts  stated  in  this  com- 
plaint of  his  own  knowledge   are    true,    and 
those  stated  on  Information  and  bdief  he  be- 
lieves to  be  true."     Section  258  of  the  Code 
requires  that  "the  verification  must  be  to  the 
effect  that  the  same  Is  true  to  the  knowledge 
of  the  person  making  It,  except  as  to   those 
matters'  stated  on  Information  and  belief,  and 
as  to  those  matters  he  believes  It  to  be  true." 
Section  257  provides  that,  "when  any  plead- 
ing Is  verified,  every  subsequent  pleading,  ex- 
cept   a    demurrer,   must    be  verified    also." 
Where  there  Is  no  verification  to  the  complaint 
none  is  required  to  the  answer.    The  object  of 
the  statute  is  to  give  the  pleader  a  convoilent 
substitute  for  the  old  bill  of  discovery  In  equi- 
ty, and  to  eliminate  all  issues  of  fact  that  the 
parties  are  not  willing  to  support  by  the  sanc- 
tity of  an  oath.    All  allegation  in  the  com- 
plaint not  specifically  denied  in  the  answer 
are  deemed  to  be  admitted;    but  where  the 
defendant  Is  not  under  oath,  he  frequently 
looks  upon  his  answer  as  being  equivalent  to 
a  plea  of  the  general  issue,  and  feels  at  liber- 
ty to  deny  any  and  aU  of  the  allegations  of 
the  complaint  regardless  of  any  knowledge  or 
belief  he  may  have  as  to  their  truth.     The 
plaintiff  may,  at  his  option,  verify  his  com- 
plaint so  as  to  require  the  defendant  to  answer 
each  and  every  allegation  under  oath,  snbject 
to  the  penalties  of  perjury.    But  to  do  this, 
his  own  verification  must  be  directly  applica- 
ble to  each  allegation,  so  as  to  render  him 
also  subject  to  the  same  penalties  if  falsa    All 
facts  alleged  by  him  in  good  faith  necessarily 
come  under  one  of  two  classes.    They  are  ei- 
ther known  to  him  of  his  own  personal  knowl- 
edge, or  they  rest  npon  nifflcient  Information 
to  Justify  a  positive  belief.    The  law  requires 
that  his  verification  shall  separate  them  into 
their  appropriate  classes,  so  that  each  may 
come  under  the  direct  application  of  his  oath. 
In  the  usual  complaint  the  majority  of  the 
allegations  are  simply  stated,  without  specify- 
ing how  they  are  known  to  the  pleader.     It 
would  therefore  be  difficult  to  convict  of  will- 
ful perjury  in  any  case  If  they  were  simply 
sworn  to  as  being  true.    To  remedy  this,  the 
Code  says  he  must  swear  that  the  pleading 
itself.  In  its  entirety,  is  true  to  his  own  knowl- 
edge, except  as  to  those  matters  stated  on  io- 
formatlon  and  belief.    He  may  believe  an  al- 
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legation  to  be  true  without  knowing  It,  bnt 
be  always  knows  whether  or  not  It  Is  tme  of 
his  own  knowledge.  This  distinction  is  re- 
quired by  the  statute,  and  Is  reasonable  and 
necessary  tor  the  protection  of  the  opposing 
party. 

If  the  verification  under  consideration  Is  In 
effect  equivalent  to  the  statute,  then  It  Is  suffi- 
cient; but,  otherwise,  It  must  be  rejected,  and 
the  pleading  considered  as  an  unverified  com- 
plaint, admitting  an  unverified  answer.  This 
verification  says  "that  the  facts  stated  In  this 
compIaiDt  of  his  own  knowledge  are  true,  and 
that  those  stated  on  Information  and  belief  he 
believes  to  be  true."  It  seems  clear  to  us  that 
the  words  "of  his  own  knowledge"  relate  to 
and  qualify  the  word  "stated."  In  other 
words,  he  makes  oath  that  the  facts  which  he 
states  in  the  complaint  are  true  of  his  own 
knowledge  are  true,  while  those  he  states  are 
true  as  he  is  hiformed  and  believes  he  be- 
lieves to  be  true.  This  excludes  those  allega- 
tions which  are  not  verified  in  the  complaint  ei- 
ther as  resting  on  personal  knowledge  or  on  In- 
formation and  liellef.  This  class  of  allegations 
comprises  nearly  the  entire  complaint,  which 
therefore  cannot  be  regarded  as  verified  accord- 
ing to  the  letter  or  spirit  of  the  law.  Any 
Immaterial  variation  in  the  mere  words,  which 
would  not  affect  the  legal  effect  of  the  verifica- 
tion, would  be  disregarded  by  us;  but  here  Its 
very  Intention  is  defeated.  Even  If  there  was 
only  a  reasonable  donbt  as  to  the  meaning  of 
this  verification,  this  mere  doubt  would  de- 
stroy the  certainty  required  In  a  conviction  for 
perjury,  and  suggest  the  danger  of  permitting 
such  a  variation  from  the  statutory  form, 
which  itself  admits  of  no  doubt  We  do  not 
think  that  the  form  of  verification  now  under 
consideration  has  ever  been  directly  consid- 
ered and  passed  npon  by  this  court  In  the 
case  of  Alspaugh  v.  Winstead,  79  N.  0.  626, 
the  verification  was  similar  to  this,  with  the 
exception  that  the  word  "except"  takes  the 
place  of  the  conjunctive  "and,"  used  in  the 
case  at  bar,  which  might  be  a  material  varia- 
tion; but  in  that  case  the  only  point  apparent- 
ly raised  was  an  attempted  distinction  "be- 
tween a  statement  of  facts  and  the  facts  them- 
selves." As  we  are  compelled  to  hold  that 
the  eomplahit  was  not  properly  verified,  the 
answer  must  be  considered,  and  the  Judgment 
stricken  out    Reversed. 

FURCHES,  J.  I  do  not  concur  in  this  opin- 
ion. 

(US  N.  C.  2M) 

RUSSELL  et  al.  v.  BOARD  OP  COM'RS  OP' 

IREDELL  COUNTY. 

(Supreme  Oonrt  of  North  Carolina.     Dec.  18, 

1888.) 

COHTBAOTS—  BVIDSNOS  —  PBRPOBM  ANOE— InSTBUO- 
TIOS— JOBT. 

The  evidence  being  conflicting,  the  ques- 
tion whether  a  bridge  was  built  substantially 
according  to  contract  was  properly  submitted 
to  the  Jury,  under  an  instruction  that,  if  it 


was  80  far  different  from  the  contract  tM  not 
to  answer  the  purpose  for  wUch  it  was  in- 
tended, there  could  be  no  recovery  for  It 

Appeal  from  superior  court,  Ireddl  coun- 
ty; Allen,  Judge. 

Action  by  Russell  ft  Nicholson  against  the 
board  of  commissioners  of  Iredell  county. 
There  was  a  Judgment  for  plaintiffs,  and  de- 
fendant appeals.    Affirmed. 

B.  F.  Long  and  Armfleld  &  Turner,  for  ap- 
pellant 

FAIRCLOTH,  Q  J.  This  case  concerns  the 
building  of  a  bridge.  The  defendant  order- 
ed the  supervisors  of  StatesviUe  township  to 
get  up  plans  and  q;>eclficatlonB,  and  let  out 
the  bolldlng  of  a  bridge  to  the  lowest  bidder 
across  the  Salisbury  branch,  on  the  Salis- 
bury road,  which  was  done,  and  the  plain- 
tiffs were  the  lowest  bidders,  and  got  the  con- 
tract at  $100.  The  chairman  of  the  board  of 
sui-ervlsors  testified  that  "the  bridge  has  been 
completed  and  not  paid  for.  It  was  complet- 
ed as  early  as  could  be.  The  bridge  was 
and  is  being  used  by  the  public,  and  It  was 
so  used  Immediately  after  it  was  finished.  I 
had  plans  prepared.  There  is  no  variation 
In  the  building,  with  one  exception.  The 
plan  was  to  let  plank  project  three  feet  In- 
stead of  that  I  asked  them  to  have  it  bolt- 
ed to  the  abutments,— to  the  foundation. 
That  made  It  more  stable  and  firm.  It  re- 
quired no  more  labor,  but  additional  expense 
of  both.  It  was  a  substantial  compliance 
with  the  plans  and  specifications.  •  •  • 
Plans  called  for  mudsills  to  be  two  feet  be- 
low the  water.  Don't  think  It  is  quite  two 
feet  It  goes  to  the  rock,— to  a  aolli  founda- 
tion." The  plaintiffs  testified  that  they  built  it 
according  to  contract  Both  parties  intro- 
duced other  evidence  and  witnesses  tending 
to  sustain  their  contentions.  The  court  sub- 
mitted this  Issue,  "Was  the  bridge  built  sub- 
stantially according  to  the  plans  and  specifi- 
cations agreed  to?"  which  the  Jury  answer- 
ed, "Yes,"  and  that  plaintiffs  are  entitled  to 
the  contract  price.  l?here  was  Judgment  ac- 
cordingly. His  honor  charged  the  Jury:  "1 
shall  leave  the  question  with  the  Jury  as  to 
whether  the  bridge  was  built  substantlaUy 
according  to  the  contract;  •  •  •  that  it 
was  not  80  much  a  question  as  to  whether  It 
was  a  good  bridge,  but  is  it  a  substantial 
compliance  with,  the  terms  agreed  on,  in 
quality  and  kind."  He  also  charged  that, 
if  it  is  BO  far  different  from  the  contract  as 
not  to  answer  the  purpose  for  which  It  was 
Intended,  the  plaintiffs  could  not  recover. 
The  defendant  filed  exceptions  to  the  evi- 
dence, to  the  issue,  to  the  charge,  and  to  the 
Judgment,  but  its  real  contention  Is  that  the 
court  erred  hi  leaving  the  question  of  sub- 
stantial compliance  with  the  Jury.  What  Is 
a  contract  and  the  effect  of  a  contract,  when 
the  terms  are  clear,  from  which  only  one  ■ 
conclusion  can  be  drawn,  whether  written 
or  oral,  is  a  question  of  law;  but  whether  the 
contract  has  been  performed,  when  the  evl- 
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dence  Is  conflicting,  la  a  different  qnestlon. 
Whether  substantial  compliance  haa  occur- 
red, under  proper  InstmctlonB  of  the  court, 
we  think  Is  a  question  of  fact  for  the  Jury. 
Looking  at  the  findings  and  the  charge,  un- 
der the  rules  above  stated,  ve  see  no  error, 
and  think  substantial  Justice  has  been  done, 
and  it  will  be  so  certified.    Affirmed. 


(12S  N.  C.  294) 

KERNBR.T.  BOSTON  COTTAGE  CO.  et  al. 
(Supreme  Court  of  North  Carolina.     Dec.  13, 
1898.) 
Fatmbnt  op  Taxes. 
Giving  a  note  to  a  sheriff  in  payment  of 
delinquent  taxes  for  which  he  is  about  to  Bell 
the  property,  under  an  agreement  to  accept  it 
and  make  no  sale,  does  not  constitute  a  pay- 
ment thereof. 

Appeal  from  superior  court,  Forsyth  coun- 
ty;  Mclver,  Judge. 

Actlcm  by  James  T.  Kemer,  as  administra- 
tor of  the  estate  of  R.  B.  Kerner,  deceased, 
against  the  Boston  Cottage  Company  and  oth- 
ers. There  was  a  judgment  for  plaintiff,  and 
defendants  appeal.     Reversed. 

Watson,  Buxton  &  Watson  and  Shepherd 
A  Bnsbee,  for  appellants.  '  Jones  &  Patter- 
son and  Glenn  &  Manly,  for  appellee. 

FURCHES,  J.  This  action,  as  originally 
commenced,  was  to  remove  a  cloud  from  the 
title  of  plaintiff,  under  the  statute  of  1893. 
But  by  the  answer  of  defendant,  and  reply 
thereto  by  plaintiff,  it  seems  to  have  been 
turned  Into  an  action  of  ejectment  It  Is  not 
necessary,  however,  to  further  notice  this  ap- 
parent change,  as  it  does  not  affect  the  rights 
of  the  parties  so  far  as  this  appeal  Is  con- 
cerned, and  Is  not  the  point  In  the  case.  The 
plaintiff  claims  that  the  title  Is  In  the  Boston 
Cottage  Company,  and  defendant  claims  that 
he  is  the  owner  under  a  sale  for  taxes  due  by 
the  Boston  Cottage  Company  and  the  sher- 
UTs  deed.  The  sale  and  deed  by  'the  sheriff 
to  the  defendant  (the  appellant  W.  M.  Palm- 
er) were  admitted  by  the  plaintiff,  but  plaintiff 
alleges  that  the  taxes  under  which  the  sale 
was  made  had  been  paid  before  the  sale  under 
which  defendant  claims  title.  This  Is  the  only 
question  presented  by  this  appeal. 

It  was  admitted  by  the  plaintiff  that  these 
taxes  had  not  been  paid  In  money,  or  any 
kind  of  lawful  currency;  but  he  alleged  that 
A.  H.  Eller,  as  the  agent  of  plaintiff,  had  seen 
McArter,  the  sheriff  of  Forsyth  county,  on 
the  morning  of  the  sale,  and  that,  under  an 
arrangement  entered  Into  between  EUer  and 
the  sheriff,  Eller  gave  the  sheriff  his  prom- 
issory note  for  the  taxes  under  which  the 
land  was  sold,  and  the  sheriff  agreed  not  to 
selL  This,  the  plaintiff  alleges,  was  In  law 
a  payment,  and  asked  the  court  so  to  in- 
struct the  Jury;  while  the  defendant  con- 
tended that  this  was  not  a  payment,  and  ask- 
ed the  court  to  so  Instruct  the  Jury.  The 
court  declined  to  give  the  instructions  asked 


by  the  defendant  and  instructed  the  Jmj 
that  if  they  should  find  "that  before  the  land 
was  sold,  on  the  Bth  of  May,  1895,  for  ths 
taxes  of  1891,  the  sheriff  accepted  tbe  note  of 
A.  H.  Eller  and  Addison  for  the  taxes  due  on 
the  property  of  the  Boston  Cottage  Company, 
saying  the  property  would  not  be  sold,  and 
you  find  tbe  sheriff  accepted  tbe  note.  It  is 
the  duty  of  the  Jury  to  answer  the  Issue. 
Tes.'"  The  issue  was:  "Had  the  Boston 
Cottage  Company  paid  all  the  taxes  dne  oa 
the  property  In  dispute  before  the  sale  there- 
of. In  May,  18957" 

There  was  error  in  refusing  the  defendant's 
prayer  for  Instruction  and  In  the  InstnictioD 
given.     "A  tax  collector  has  no  right  to  re- 
ceive anything  In  payment  of  taxes   except 
legal  tender  money."     Blackw.  Tax  Titles,  i 
160.    'iAnd  the  Hen  will  not  be  discharged  by 
any  such  payment"     Id.     But  this    may  bi 
otherwise  where  the  tax  collector  is  instruct- 
ed by  competent  authority  to   take    county 
scrip,  or  other  lawful  Indebtedness    of   the 
county,  for  county  taxes.    Id.    The  same  doc- 
trine Is  held  by  Judge  CJooIey.     Cooley,  Tax's 
(2d  Ed.)  462.     If  the  tax  collector  actnallr 
pays  or  accounts   for  the  taxes    under  an 
agreement  with  the  tax  debtor  to  do  ao.  this 
will  discharge  the  tax  and  the  lien;    and  the 
tax  collector,  paying  tbe  tax,  may  recoTer  It 
back  from  the  tax  debtor.     Id.    It  was  stat- 
ed during  the  argument  that  the  property  in 
controversy  was  bid  in  by  the  county  of  For- 
syth at  the  sale.  In  May,  1895,  and  this  bid 
was   afterwards  assigned  to  the  defendant 
But,  as  this  question  is  not  presented  by  the 
record  and  seems  not  to  have  entered  Into  tbe 
consideration  of  the  trial  below,  we  do  not 
consider  It  on  this  appeaL     There  is  error  for 
which  a  new  trial  is  ordered.    New  triaL 


(12S  N.  C.  290) 

STONESTREBT  et  aL  v.  FROST  «t  al. 
(Supreme  Court  of  North  (Carolina.     Dec.   13, 

1898.) 
Administbatior  Bond — Liabilitt  or  Scbbtt's 
Administrator. 
Notwithstanding  the  administrator  of  a  de- 
ceased surety  on  an  administration  lx>nd  haa 
settled  the  estate  after  giviuK  the  notice  to 
creditors  required  by  law,  where  Umitationa 
have  not  run  against  the  surety's  liability,  he 
is  still  liable  in  an  action  on  his  intestate's 
bond,  though  he  cannot  be  required  to  account 
personally. 

Appeal  from  superior  court,  Davie  county; 
Mclver,  Judge. 

Action  by  N.  A.  Stonestreet  and  othera 
against  E.  Frost,  administrator,  and  others, 
on  an  administrator's  bond.  From  a  Judg- 
ment for  plaintiffs,  J.  R.  Williams,  Sr..  one  of 
the  sureties,  and  others,  as  personal  repre- 
sentatives of  deceased  sureties,  ai^ieaL  No 
error. 

Watson,  Buxton  &  Watson,  for  {rfalntlffs. 
Glenn  &  Manly,  E.  I>.  Galther,  T.  B.  Bailey, 
and  Holton  &  Alexander,  for  defendanta 
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M0XT60MBBT,  J.  Although  the  plaintiffs 
ck.llege  In  their  complaint  that  the  defendant 
FTost,  administrator,  made  neither  the  an- 
nual return  and  accounts  of  his  admlnlstra- 
■tlon,  under  section  1399  of  the  Code,  nor  hla 
final  account,  under  section  14Ctt  of  the  Code, 
yet  It  Is  apparent  upon  the  face  of  the  com- 
plaint that  the  real  breach  of  the  admlnistra- 
-tlon  bond  complained  of  was  the  demand  of 
the  plaintiffs  for  an  account  and  settlement 
made  on  the  administrator,  first,  for  an  ac- 
count and  settlement  of  the  estate  of  his  In- 
testate, and  for  the  payment  to  them  as  dis- 
tributees of  the  amount  In  his  hands  to  which 
they  were  entitled,  and  his  failure  and  re- 
fusal to  do  80.  From  that  time,  then,  the 
three-years  statute  of  limitations  (Code,  {  155, 
subsec.  6)  began  to  run  In  favor  of  defendant 
sureties  on  the  administration  bond.  The 
referee  to  whom  was  referred  the  statement 
of  the  administration  account  found  as  a  fact 
that  there  was  no  evidence  going  to  show  the 
date  at  which  the  demand  and  refusal  were 
made,  and  that,  as  a  matter  of  law  (the  stat- 
ute of  limitations  having  been  pleaded,  and 
the  burden  of  proof  having  thereby  tieen 
placed  on  the  plaintiffs  to  show  that  the  ac- 
tion was  begun  within  three  years  after  such 
demand  and  refusal,  so  far  as  the  sureties 
were  concerned),  the  action  was  barred  by 
the  statute  of  limitations  as  to  the  sureties. 
The  plaintiffs  filed  an  exception  to  these  find- 
ings of  the  referee,  In  which  exceptions  they 
aJlege  that  there  was  testimony  (that  of  N.  A. 
Stonestreet,  one  of  the  plaintiffs)  that  a  de- 
mand was  made  for  the  settlement  In  1894, 
and  that  this  action  was  commenced  after- 
wards, on  the  3d  of  August,  1894.  His  honor 
sustained  the  exception,  and  reversed  the  find- 
ing made  by  the  referee  that  the  statute  of 
limitations  wa*  s  bar  to  the  action  against 
the  defendant  sureties,  and  had  Judgment  en- 
tered against  the  defendants  Frost,  adminis- 
trator, J.  B.  Williams,  Sr.,  one  of  the  sureties, 
J.  M.  Cain,  administrator  of  P.  H.  Cain,  a  de- 
ceased surety,  W.  R.  Ellis,  administrator  of 
D.  S.  Tucker,  another  of  the  deceased  sure- 
ties, O.  L.  Cook  and  Annie  Cook,  executors  of 
Harrison  Cook,  another  of  the  deceased  sure- 
ties, and  Mattle  K.  Clement,  executrix  of  W. 
B.  Clement,  another  of  the  deceased  sureties. 
From  the  Judgment  the  defendant  Williams 
and  the  other  defendants  who  are  the  per- 
sonal representatives  of  the  deceased  sureties 
appealed.  The  alleged  error  In  the  judgment  is 
that  his  honor  held  that  the  cause  of  action 
against  the  appellant  defendants  was  not  bar- 
red by  the  statute  of  limitations. 

The  "case"  shows  that  the  evidence  was  be- 
fore bis  honor,  and  we  must  conclude,  by 
bU  having  sustained  the  plaintiffs'  exceptions, 
that  he  found,  upon  Inspection  of  the  evi- 
dence, that  the  plaintiff  N.  A.  Stonestreet  had 
testified  that  In  1894  he  had  made  demand 
upon  the  administrator  for  a  settlement  of 
bli  administration,  and  that  the  administrator 
refused  to  make  the  settlement,  and  that  upon 
that  testimony  his  honor  found  as  a  fact  that 


demand  for  the  settlement  was  made  In  1894. 
We  cannot  review  that  finding,  and  conse- 
quently there  was  no  error  In  his  holding  that 
the  action  was  not  barred  by  the  statute  of 
limitations  as  to  the  defendant  Williams  and 
the  other  defendants,  the  personal  representa- 
tives of  deceased  sureties.  The  defendant  J. 
M.  Cain,  administrator  of  P.  H.  Cain,  a  de- 
ceased surety,  excepted  to  the  Judgment  on 
the  further  ground  that  his  honor  held  that 
he  was  liable  as  administrator,  notwithstand- 
ing the  admitted  fact  that  he  had  made  a  final 
settlement  of  bis  Intestate's  estate,  and  after 
having  given  the  notice  required  by  law  to 
creditors.  There  was  no  error  in  his  honor's 
ruling  on  that  point,  and  the  exception  to  the 
Judgment  cannot  be  sustained.  The  liability 
of  the  Intestate  surety,  as  we  have  seen,  Is 
not  barred  by  the  statute  of  limitations.  Not- 
withstanding that  the  defendant  3.  M.  Cain, 
administrator  of  P.  H.  Cain,  has  given  notice 
to  creditors. according  to  law,  and  has  made 
a  final  settlement  of  his  intestate's  estate,  he 
Is  still  administrator  (though  not  personally 
liable  for  any  part  of  the  recovery  In  this  ac- 
tion), and  the  plaintiffs  have  resorted  to  a 
proper  remedy  to  ascertain  the  amount  of 
their  debt  against  the  estate  of  one  of  the  de- 
ceased sureties  on  the  bond.    No  error. 


(123  N.  C.  428) 

BABNHABDT  et  al.  v.  STAR  MILLa 

(Supreme  Court  of  North  Carolina.     Dec.  18, 

1898.) 

CORPOBATIONS— AnTHORlTT  0»  PRESIDENT. 

The  president  of  a  corporation,  even 
though  he  be  the  business  manager,  cannot, 
without  a  Just  consideration  moving  to  the 
corporation,  create  an  indebtedness  against  it 
by'  undertaking  to  assume  tor  it  liability  for  an 
individual  debt  of  his  own. 

Appeal  from  superior  court,  Mecklenburg 
county;  Greene,  Judge. 

Action  by  Bornhardt  &  Co.  against  the  Star 
Mills.  Judgment  tor  plaintiffs,  and  defend- 
ant appeals.    Beversed. 

Harwell,  Walker  &  (Pansier,  for  appellant 
H.  W.  Harris,  for  appellee& 

MONTOOMEBT,  J.  It  Is  an  admitted  fact 
In  this  case  that  the  debt  which  Is  sought 
to  be  recovered  was  originally  a  Iwlance  due 
by  W.  M.  Crowell  to  the  plaintiffs,  and  that 
it  was  contracted  for  goods  sold  and  deliv- 
ered to  him  by  the  plaintiffs.  The  credit  was 
extended  by  the  plaintiffs  to  Crowell  on  Ills 
own  personal  account  It  is  a  further  ad- 
mitted fact  that  the  amount  due  to  the  plain- 
tiffs by  Crowell  was  afterwards  charged  on 
the  ledger  of  the  plaintiffs  to  the  Star  Mills, 
an  Incorporated  business  company,  of  which 
Crowell  was  president  On  the  trial,  T.  M. 
Bamhardt,  one  of  the  plaintiffs,  testified  that 
when  the  account  on  the  plaintiffs'  books 
against  Crowell  was  charged  to  the  defend- 
ant the  Star  Mills,  It  was  done  by  agree- 
ment between  the  plaintiffs  and  Crowell;  tliat 
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Crowell  told  the  plaintiffs  that  all  tbe  goods 
which  be  had  bought  on  hla  own  personal 
account  from  the  plaintiffs  were  bonght  In 
reality  ror  the  Star  Mills,  and  that  the  cor- 
poration got  them.  The  witness  also  testi- 
fied that,  if  those  statements  had  not  been 
made  to  him  by  Crowell,  he  would  not  have 
made  the  transfer  of  the  accounts.  He  fur- 
ther said  that  he  did  not  tcnow  that  Oowell 
was  insolvent  at  the  time  the  account  was 
charged  to  the  defendant,  but  he  knew  that 
he  could  claim  his  exemptions,  and  that  the 
cori>oration  could  not  The  teetlmony  of 
Crowell,  a  witness  for  the  defendant,  was 
contradictory  of  Bamhardt's  In  all  of  its 
material  particulars.  There  waa  evidence 
tending  to  show  that  the  capital  stock  of  de- 
fendant company  consisted  of  72  shares,  70 
of  which  were  anbscrlbed  by  Crowell  and 
the  other  2  shares  by  two  other  persons  (1 
share  each),  and  that  the  two  other  subscrib- 
ers to  stock  simply  subscribed  for  the  pur- 
pose of  organizing  the  corporation,  and  had 
never  paid  anything  on  their  shares;  and 
that  Crowell  had  had  the  management  of  the 
business  of  the  corporation  since  ita  forma- 
tion. The  plaintiffs,  however,  are  not  seek- 
ing to  treat  the  corporation  as  a  fraudulent 
contrivanoe  to  defeat  creditors,  as  well  as  an 
abuse  of  the  statutory  law  authorizing  the 
formation  of  corporations,  but  they  recog- 
nize the  legality  of  its  organization,  and  in- 
sist on  making  a  recovery  of  their  debt  out 
of  its  assets.  The  basis  of  their  claim  rests 
entirely  on  the  doctrine  of  novation,  and  the 
well-oonsidered  argument  of  their  counsel 
here  was  directed  along  that  line.  The  plain- 
tiffs' contention  Is  that  upon  the  satisfaction 
and  discharge  of  the  account  of  Crowell  to 
the  plaintiffs,  and  the  charging  of  the  ac- 
count to  the  defendant  by  the  direction  of 
Crowell,  who  was  the  president  and  manager 
of  defendant  corporation,  Crowell  was  dis- 
charged, and  the  debt  became,  by  novation, 
a  debt  against  the  defendant  Such  a  trans- 
action between  Individuals  undoubtedly 
would  have  the  effect  to  discharge  the  orig- 
inal debtor,  and  to  <Aarge  the  new  promisor. 
The  consideration  which  would  support  the 
promise  to  pay  under  the  novation  would  be 
the  injury  or  hurt  the  promisee  would  have 
sustained  by  his  having  discharged  his  orig- 
inal debtor  at  the  request  of  the  promisor,  and 
upon  the  agreement  that  be  would  assume 
the  debt  That  is  familiar  learning,  and 
needs  no  authority  for  Its  support  But  the 
matter  presented  here  for  decision  is  very 
different  from  that  The  question  here  is, 
can  the  president  even  though  he  be  the ' 
business  manager,  of  a  corporation,  vrlthout 
a  Just  consideraticm  moving  to  the  body, 
create  an  indebtedness  against  It  by  under- 
taking to  assume  for  It  liability  for  an  In- 
dividual debt  of  his  own?  We  are  of  the 
opinion  that  he  cannot.  The  president  or 
managing  agent  of  a  corporation,  as  a  gen- 
eral rule,  can  only  use  his  power  to  advance 
the  Interest  a<  bis  principal,   the  corporar 


tioD,  and  for  no  other  pnrpofle.  Mor.  Pttr 
Corp.  H  B17,  51&  His  honor  substantiallj 
Instructed  the  jury  to  the  contrarT',  and  is 
so  doing  there  was  error.    New  trial. 


(12S  N.  C  OK 

HOBRISON    ▼.   CHAHLOTTE     EI.BCTKIC 

EAILWAT,  LIGHT  &  POWER   CO. 
(Supreme  Court  of  North  Carolina.      Pec  13, 

1898.) 
Btbbbt  Railiioads— Actions  roR  ImniuBs — Cos- 

TRIBUTOKY   NcoUOBNCa. 

1.  A  person  who  stepped  off  tndng  the  rev 
of  a  street  car,  which  started  too  qnickly.  and 
Injured  her,  is  not  guilty  of  contritKitory  negii- 
gence,  if  when  she  started  to  take  the  last 
step  the  car  was  not  morinK. 

2.  Whether  a  person  stepping  off  frndng  tbe 
rear  of  a  street  car,  which  had  stopped  to  It* 
her  alight  and  started  again  before  she  had 
tal;en  the  last  step,  thereby  negligently  con- 
tributed to  the  injury  suffered,  is  a  question  for 
the  jury. 

Appeal  from  superior  court  Mecklenburg 
county;   Starbuck,  Judge. 

Action  by  Elizabeth  Morrison  agatnst  th« 
Charlotte  Electric  Railway,  Light  &  Power 
Company.  There  was  a  Judgment  for  plais- 
.tiff,  and  defendant  i^peals.     A£9xmed. 

Burwell,  Walker  &  Cansler  and  Osborne, 
Maxwell  &  Keerans,  for  appellant  Jones  St 
Tlllett,  for  appellee. 

FURCHES,  3.  On  the  12tb  of  September. 
1897,  about  7  or  7:30  p.  m.,  the  plaintiff  and 
her  sister,  Mrs.  Orier,  took  .passage  on  the 
defendant  street  railway,  in  the  city  of  Char- 
lotte. They  notified  the  conductor  tbat  fbey 
wished  to  get  off  at  Sixth  street  The  car 
stopped  at  Sixth  street  for  10  or  12  seconds, 
when  It  started  again,  while  plaintiff  was  la 
the  act  of  getting  off,  and  she  was  thrown  on 
the  ground  or  pavement  and  injured.  There 
was  no  dispute  or  conflict  In  the  evidence  but 
what  the  car  started  to  move  while  plaintiff 
was  hi  the  act  of  getting  off,  and  that  she 
was  thrown  to  the  ground,  and  Injured  by  the 
fall.  There  was  some  conflict  in  the  evidence 
as  to  where  she  was,  and  as  to  what  poaitioD 
she  occupied,  when  the  car  started  to  move 
The  plaintiff  testifled  that  she  and  her  sister 
occupied  the  same  seat;  that  her  sister  was 
nearest  the  side  on  which  they  wished  to 
alight;  tliat  when  the  car  stopped  she  at 
once  a^ose  and  stood  up,  but  waited  for  faer 
sister  to  get  off,  before  she  moved  to  the  side 
of  the  car  where  she  wished  to  alight;  tbat, 
as  soon  as  her  sister  got  off,  she  undertook  to 
do  so,  and  while  she  was  on  the  "running 
board,"  and  before  she  got  on  the  ground,  the 
car  started,  throwing  her  upon  the  gronnd. 
from  which  fall  she  received  serious  and  per- 
manent Injuries.  The  defendant's  evidence 
tended  to  show  tbat  she  did  not  arise  from 
her  seat  and  stand  up  when  the  car  stopped, 
and  did  not  until  the  car  started;  that  she 
had  ample  time  to  have  gotten  off;  that  she 
undertook  to  get  off  with  her  face  towards 
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the  r«ar  end  of  the  car;  and  that  her  Injury 
was  caused  by  her  own  negligence,  or,  if  her 
negligence  waa  not  the  sole  cause  of  her  in- 
jury, that  it  contributed  to  her  injury,  waa 
the  proximate  cause  thereof,  and  that  she 
cannot  recover.  This  car  was  what  Is  called 
an  open  car.  In  which  the  seats  ran  clear 
acroes  the  car,  and  the  paasengers  alighted 
from  the  aide.  From  the  evidence,  there  was 
not  more  than  a  dozen  paasengeia  aboard,  If 
that  many. 

The  negligence  of  the  defendant  waa  not 
contested  in  the  argrmneut  here.  The  finding 
of  the  Jury  on  the  first  Issue  settled  that  ques- 
tion. But  the  defendant  filed  11  lengthy 
prayers  for  Instruction  on  the  contributory 
negligence  of  the  plaintiff,  all  of  which  It 
seems  to  ua  might  have  been  reduced  to  two 
or  three,  if  the  learned  counsel  had  had  more 
time  to  prepare  them.  None  of  them  were 
given  by  the  court,  except  as  they  may  be 
covered  by  the  charge.  The  defendant's 
counsel  contended  that  the  car  stopped  long 
enough  for  the  plaintiff  to  get  off,  and.  If  she 
got  hurt  by  the  car's  starting  before  she  got 
off,  it  was  her  own  fault,— negligence.  The 
defendant  also  contended  that  she  got  off 
with  her  face  turned  the  wrong  way,  and  that 
this  was  her  fault,— negligence;  that  these 
contributed  to  her  injury,  and  were  the  prox- 
imate cause  of  the  same. 

It  would  be  difficult  to  see  how  this  eonld 
be  so,  from  any  view  of  the  evidence,  when 
It  is  admitted  that  she  was  injured  by  the 
car's  starting  while  she  was  in  the  act  of 
getting  off.  Bven  if  it  be  admitted  that  10 
or  12  seconds  la  sufficient  time  to  allow  a 
woman  to  get  off  the  car,  and  that  she  did 
not  move  as  quickly  as  she  might  have  done, 
still  the  defendant  waa  guilty  of  the  grossest 
negligence  in  starting  the  car  when  she  was 
petting  off,  in  plain  view  of  him.  He  must 
necessarily  have  seen  her  if  he  was  payhig 
attention  to  hia  duties;  and  if  he  was  Inat- 
tentive to  these  dutlea,  and  started  the  car 
without  seeing  her,  he  waa  guilty  of  gross 
negligence.  This  being  so,  and  it  being 
sbown— admitted— that  her  injury  waa  caused 
by  starting  the  car,  over  which  she  had  no 
control,  it  la  difficult  to  see  how  the  manner 
In  which  she  was  getting  off  contributed  to, 
and  was  the  proximate  cause  of,  the  Injury, 
or  that  the  length  of  time— 10  or  12  seconds- 
could  have  contributed  to,  and  have  been  the 
proximate  cause  of,  the  injury. 

But  the  court  charged  the  Jury  that,  "if  the 
plaintiff  did  not  arise  and  start  to  get  off  be- 
fore the  signal  to  start  the  car  was  given, 
*hen,  hi  no  view,  can  yon  answer  the  first 
issue.  Tea.' "  The  issues  were  as  follows: 
(1)  "Was  the  plaintiff  injured  by  the  negli- 
gence of  the  defendant?  Ans.  Yes."  (2) 
"Did  the  plaintiff  by  her  own  negligence  con- 
tribute to  her  injury?  Ans.  No."  There 
was  no  objection  as  to  the  third  issue.  The 
court  further  charged  the  Jury  upon  the  aec- 
ond  Issue  as  follows:  "It  was  the  duty  of 
81S.I!.— M 


the  plaintiff,  in  her  manner  of  stepping  off 
the  car,  to  exercise  the  care  reasonably  to  be 
expected  of  a  person  of  ordinary  prudence 
imder  the  circumstances,  and  a  failure  to  ob- 
serve such  care  waa  contributory  negligence." 
"If  the  plaintiff  stepped  off  in  the  opposite 
direction  to  that  in  which  the  car  was  mov- 
ing, then,  if  the  car  was  not  moving  as  she 
started  to  take  the  last  step,  she  waa  not 
negligent  in  stepping  off  in  this  manner.  If 
the  car  was  moving,  it  waa  for  the  jury  to 
say  whether,  under  the  circumstances,  In 
stepping  off  in  the  opposite  direction,  she 
failed  to  exercise  the  care  of  a  person  of  or- 
dinary prudence.  If  It  waa  a  failure  to  ex- 
ercise ordinary  care,  the  Jury  should  answer 
the  second  issue,  'Yes.' "  If  the  question  of 
contributory  negligence  was  presented  by  the 
evidence  (and  It  seems  to  us  that  It  waa  not), 
the  court  haa  compiled  with  the  law  In  pre- 
senting it  to  the  Jury.  Hlnshaw  v.  Railroad 
Co.,  118  N.  O.  1017,  24  S.  B.  426,  which  has 
been  since  cited  with  approval  In  a  number 
of  cases.  This  case  is  very  much  like  Caw- 
field  V.  Eallway  Co.,  Ill  N.  C.  507,  16  S.  H. 
703,  except  that  the  facts  In  this  case  are 
more  favorable  to  the  plaintiff  than  were 
those  in  that  case.  In  that  case  (which  waa 
an  c^en  street  car),  the  car  stopped  two  min- 
utes, and  the  conductor  claimed  that  he  did 
not  see  her  getting  off;  and  in  that  case,  as 
in  this,  the  defendant  claimed  that  the  plain- 
tiff (Mrs.  Cawfield)  had  time  to  have  gotten 
off,  and  that  it  was  her  own  negligence  not  to 
have  done  so,  and  that  the  conductor  did  not 
see  her.  But  the  court  held  that  it  was  his 
duty  to  have  seen  her,  and  held  the  road  lia- 
ble. In  that  case  Justice  Clark  dissented,  and 
Shepherd,  C.  J.,  concurred  in  the  dissenting 
opinion.  Bat  this  dissent  was  not  as  to  the 
merits  of  the  case,  but  as  to  a  question  of 
abuse  of  privilege  by  counsel.    Affirmed. 


(12S  N.  C.  497) 

STEVENS  et  al.  v.  SMATHHBS. 

(Supreme  Court  of  North  Carolina.     Dee.  20, 

1808.) 

Ci.sa  OM  AppiaI/— Exceptions— SaTTLEMBira. 

1.  Where  the  exceptions  to  appellant's  caa* 
on  appeal  are  served  within  the  required  time, 
appellant  cannot  complain  that  the  statement 
of  his  case  on  appeal  was  not  returned  to  him, 
but  must  have  tne  case  on  appeal  settled. 

2.  Where  appellant's  case  on  appeal  is  ex- 
cepted to,  and  he  fails  to  have  it  settled,  the 
court  may  either  take  the  case  as  modified  b; 
the  exceptions  as  the  case  on  appeal,  or,  in  case 
of  complication,  remand  it  for  settlement. 

Appeal  from  superior  court,  Haywood  coun- 
ty; Hoke,  Judge. 

Action  by  H.  B.  Stevens  against  C.  L.  Smatb- 
ers  and  another.  There  was  a  judgment  for 
plaintiff,  and  defendant  Smathers  appeals.  Re- 
manded. 

Ferguson  &  Ferguson,  for  appellant.  Merrl- 
mon  &  Merrln^on  and  George  A  Shuford,  for 
appellee. 
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CLARE,  J.  The  appellant's  case  on  appeal 
was  duly  served,  and  in  five  days  thereafter 
the  appellee's  exceptions  were  handed  to  the 
appellant's  counsel,  who  accepted  service 
thereof,  as  appears  on  the  papers  sent  np. 
The  appellant,  however,  thinking  this  Insuffl- 
clent,  did  not  apply  to  the  judge  to  settle  the 
case,  as  be  should  have  done,  but,  Instead, 
sent  up  his  "case  on  appeal,"  as  if  it  had  not 
been  excepted  to,  and  insists  It  Is  the  true  case 
on  appeal;  and  the  appellee  moves  to  dismiss 
on  the  ground  that  there  is  no  legal  case  on 
appeal.  The  case  of  McDanlel  v.  Scurlock,  IIS 
N.  C.  295,  20  S.  K.  451,  is  on  all  fours  with 
this.  It  is  there  held  that  the  appellant  cannot 
complain  that  his  statement  of  case  on  appeal 
was  not  returned  to  him  within  five  days,  when. 
In  fact,  the  appellee's  exceptions  thereto  were 
duly  served  on  him  within  the  five  days,  and 
that  If,  in  such  case,  the  appellant  falls  to 
apply  to  the  Judge  to  settle  the  case,  this  court 
may  either  tase  the  appellant's  "statement"  as 
modified  by  the  appellee's  exceptions  as  the 
case  on  appeal  (Russell  v.  Davis,  99  N.  O.  215, 
5  a  E.  895;  Owens  t.  Phelps,  92  N.  C.  231),  or. 
In  case  of  complication,  remand  the  case  to  be 
settled  by  the  judge  (Arrington  ▼.  Arrlngton, 

114  N.  C.  115, 19  S.  B.  145;  Hlnton  t.  Greenleaf, 

115  N.  C.  5,  20  S.  E.  162).  The  Utter  Is  the 
condition  here,  and  the  case  will  be  remanded 
that  the  judge  may  settle  the  "case  on  appeal." 
though  It  is  optional  with  the  court  In  such 
cases  whether  It  shall  not  affirm  the  judgment, 
In  the  absence  of  a  "case  settled"  on  appeal 
(there  being  no  errors  on  the  face  of  the  record 
proper).  Mitchell  v.  Tedder,  107  N.  a  358, 
12  S.  E.  193;  Hinton  v.  Greenleaf,  supra. 

Remanded. 


(123  N.  C.  499) 

FBJLMBT  T.  SOUTHERN  EXP.  CO. 
(Supreme  Court  of  North  Carolina.     Dec.  20, 
1898.) 
Appeal — Rbvikw— Isstructions. 
A  refusal  to  give  a  requested  charge  can- 
not be  reviewed,  unless  the  evidence  on  which 
the  request  was  baaed   is  made  part  of   the 
case  on  appeal. 

Appeal  from  superior  court,  Haywood  coim- 
ty;   Greene,  Judge. 

Action  by  M.  C.  Felmet  against  the  Sonth- 
em  Express  Company.  There  was  a  judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

W.  T.  Crawford,  for  appellant 

MONTGOMERY,  J.  The  plalntUt  deUvered 
to  the  defendant,  the  Southern  Express  Com- 
pany, at  Marshall,  a  package  of  goods  to  be 
transported  to  a  consignee  In  New  York  City. 
The  receipt  for  the  package  contained  the  con- 
tract of  shipment  between  the  parties,  and  In 
the  same  there  were  conditions  which  limited 
the  liability  of  the  defendant  for  loss  or  dam- 
age to  the  property  to  Its  own  line.  The 
goods  were  found  to  be  short  In  weight  by  the 


consignee,  and  this  action  was  bron^t  to  re- 
cover damages  for  the  loss. 

The  defendant  requested  the  court  to  In- 
itruct  the  jury  that.  If  the  defendant  com- 
pany delivered  the  goods  to  the  Adams  Ex- 
press Company  at  Washington,  D.  C,  for  the 
purpose  of  having  them  forwarded  to  their 
destination,  the  defendant  would  not  be  liable 
for  the  loss  after  the  goods  were  received  by 
the  Adams  Express  Company,  nnless  there 
was  a  special  contract  to  that  effect,  and  that 
the  burden  of  proof  was  on  the  plaintiff  to 
show  such  contract  The  court  refused  to 
give  the  Instruction.  The  question  sought  to 
be  presented  by  the  defendant's  appeal  we 
cannot  consider,  for  the  reason  that  it  no- 
where appears  In  the  statement  of  the  case 
that  there  was  any  evidence  tending  to  show 
that  the  goods  were  delivered  by  the  defend- 
ant to  the  Adams  Express  Company,  a  con- 
necting express  line;  nor  is  such  deUveiy  ad- 
mitted as  a  fact  in  the  case.  No  part  of  the 
evidence  Is  sent  up  with  the  case,  and  the  only 
admitted  facts  were  the  delivery  of  the  goods 
at  Marshall  to  the  defendant  company,  the 
receipt  to  the  plaindff  for  the  same,  and  the 
shortage  In  the  weight  of  the  goods,  discov- 
ered by  the  assignee  In  New  York.  It  is  al- 
ways to  be  desired  that  appeals  should  be 
heard  on  their  merits,  but  this  cannot  be  done 
at  the  expense  of  sacrificing  Important  and 
necessary  rules  of  practice.  Instructions  of 
law  given  by  the  court  to  the  jury  must  be 
fotmded  on  some  phase  of  the  evidence,  or  on 
the  admitted  facts,  when  there  Is  to  be  an 
application  of  the  law  to  facts  admitted  or 
found  by  the  jury;  and,  imless  there  appear 
In  the  statement  of  the  case  on  appeal  the  ad- 
mitted facts,  or  the  evidence  upon  which  in- 
structions were  asked,  we  cannot  tell  whedier 
the  bistructlons  are  merely  theoretical  i«op»- 
Bltlons  of  law  or  not 

From  what  we  have  aald,  the  second  and 
third  excepfions  of  the  defendant  need  not  be 
considered,  for,  if  it  should  be  conceded  that 
the  defendant's  views  of  the  law,  as  set  oat  In 
the  instructions  to  which  those  exceptions  were 
made,  be  the  correct  views,  they  can  avail  the 
defendant  nothing.  The  rulings  of  his  honor 
would  only  be  a  dissertation  on  the  law,  and. 
even  if  erroneous,  could  have  no  bearing  on 
the  case  as  It  Is  constituted  on  the  appeal 
The  appellant  must  show  to  this  court  that 
there  has  been  error  In  the-  court  below,  or 
the  judgment  of  that  court  must  be  affirmed: 
and,  If  error  is  shown,  but  the  error  is  harm- 
less, the  Judgment  will  not  be  disturbed.  Af- 
firmed. 


on  N.  c.  su) 
TUCKER  V.  SATTERTHWAITB  et  aL 
(Supreme  Court  of  North  Carolina.    Dec.  6, 
1898.) 

BOUKDABIBS — BbtABLISBMEIIT — RbVIBSBD 

Sdrvbts— Iktbntios. 
1.  A  grant  described  a  posterior  line  aa  from 
•  certain  point  which  is  agreed  on  by  both  par- 
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ties;  "thence  W.  290  polea,  to  J.'t  line."  There 
were  no  natural  objects  called  for  In  the  grant 
in  relation  to  said  line.  The  line  claimed  by  de- 
fendant ai  the  trne  one  strilces  the  J.  line  470 
poles  from  the  agreed  point,  which  he  claims  is 
the  proper  place  of  intersection  if  the  line  from 
the  beginnmg  point  be  reversed,  A  line  due 
west  wonid  strilce  the  J.  line  at  a  distance  of  299 
poles.  BM,  that  the  line  doe  west  is  the  prop- 
er one. 

2.  The  location  of  a  posterior  line  in  a  grant 
cannot  he  controlled  by  a  reversed  survey. 

3.  Where  some  of  the  boundaries  as  described 
in  a  grant  are  designated  as  running  with  an 
earlier  grant,  the  boundaries  of  the  earlier  grant 
cannot  be  located  or  controlled  by  the  boundaries 
of  the  second  grant. 

4.  The  possible  intentions  of  a  party  in  running 
a  line  Of  a  grant  will  not  control  courses  and  dis- 
tances as  recited  in  the  grant. 

Douglas  and  Clark,  JJ.,  dissenting. 

Appeal  from  superior  cotirt,  Pitt  county; 
Tlmberlake,  Judge. 

Trespass  by  Florence  P.  Tucker,  Individual- 
ly and  as  executrix  of  R.  8.  Tucker,  deceased, 
against  J.  H.  Satterthwaite  and  others.  Ftom 
a  Judgment  for  plaintiff,  defendants  appeal. 
Affirmed. 

The  (oUowIng  ii  a  map  of  tbe  land  In  oon- 
troreny; 


T.  J.  Jarria  and  Bond  &  Fleming,  for  appel- 
lants. W.  B.  Rodman  and  Jones  &  Boykln, 
for  appellee. 

FURCHES,  J.  On  the  6th  day  of  November, 
1784,  the  state  granted  to  William  Smith  a 
certain  tract  of  land  In  Pitt  county,  beginning 
at  a  gum  In  Beaver  Dam  pocoson  and  John 
Jordan's  comer;  thence  S.,  69  deg.  E.,  240 
poles;  thence  N.,  20  deg.  E.,  242  poles;  thence 
N.,  66  deg.  W.,  80  poles;  thence  N.  80  poles; 
thence  N.,  25  deg.  W.,  120  poles,  to  a  pine; 
thence  W.  290  poles,  to  John  Jordan's  line; 
thence  S.,  with  Jordan's  line,  40  poles;  thence 
S.,  35  deg.  R,  ISO  poles;  thence  S.,  20  E.,  40 
poles;  thence  S.,  10  deg.  E.,  100  poles;  thence 
to  the  beginning.  On  the  2l8t  day  of  October, 
1782,  the  state  granted  to  John  Brinkley  a 
tract  of  land  bounded  as  follows:  "Begin- 
ning at  a  pine,  John  Jordan's  comer.  In  the 
Bee  Oum  island;  thence  N.  40  poles,  to  a 
pine;  thence  E.,  240  poles.  Into  Matthew 
Hodges'  line;  thence,  with  his  Une,  S.  122 
poles,  to  a  pine  Into  William  Smith's  line; 
thence,  with  his  line,  west  240  poles,  to  a 
pine,  his  corner  In  Jordan's  line;  thence,  with 
Jordan's  line,  to  the  beginning."     Bee  Gum 
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Island  It  not  located,  and  cnti  no  fignre  In 
the  case.  And  on  the  same  day,  the  21at  of 
October,  1782,  the  state  gi&nted  to  John  Jor- 
dan a  tract  of  land,  the  second  call  of  which 
strikes  the  William  Smith  grant  at  Its  begin- 
ning corner;  thence  calling  for  an  agreed 
line  with  William  Smith,  N.,  42  deg.  W.,  202 
poles;  thence  N.,  10  deg.  B.,  100  poles;  thence 
N.,  ao  deg.  W.,  40  poles;  thence  N.,  50  deg. 
W.,  130  poles;  thence  N.  86  poles,— which 
carries  the  Jordan  line  further  north  than 
the  Intersection  of  the  northern  boundary  of 
the  Smith  grant,  as  claimed  by  either  party. 
There  appears  to  be  some  inconsistency  In 
the  calls  and  dates  of  these  grants.  The 
John  Brinkley  grant  Is  dated  October  21, 
1782,  calling  for  the  line  of  the  William  Smith 
grant,  dated  November  6,  1781.  But  this  Is 
susceptible  to  explanation,  from  the  fact  that 
the  Smith  survey  was  made  on  the  1st  day  of 
August,  1781,  and  the  Brinkley  surrey  was 
made  on  the  9th  day  of  October,  1781.  The 
plalntifT  Is  admitted  to  be  the  owner  of  the 
lands  Included  In  the  Brinkley  grant,  and  the 
defendant  Is  admitted  to  be  the  owner  of  the 
lands  Included  hi  the  Smith  grant  This  be- 
ing so,  the  sole  question  depends  upon  the 
location  of  the  northern  boundary  line  of  the 
Smith  grant.  The  Brinkley  grant,  calling  for 
this  line  of  the  Smith  grant,  and  thence  with 
It  west  to  Smith's  corner,  on  the  Jordan  line, 
the  boundary  line  of  the  Smith  grant  Is  nec- 
essarily the  southern  boundary  of  the  Brink-, 
ley  grant.  This  was  recognized  on  the  argu- 
ment as  the  sole  question  in  the  case,  the  de- 
fendant's counsel  stating  this  to  be  so,  and 
abandoning  all  other  exceptions  he  had  in  the 
record  of  the  case  on  appeal. 

To  locate  the  northern  boundary  of  the 
Smith  grant,  it  is  necessary  to  start  at  the  be- 
ginning comer,  which  Is  admitted  by  both 
parties  to  be  at  A  on  the  map,  then  to  B, 
then  to  C,  then  to  D,  then  to  E,  and  then  to 
P.  These  points  are  all  a£n:«ed  to  by  both 
parties,  including  A  and  F.  The  call  from  F 
Is  west  290  poles,  to  John  Jordan's  line,  which 
the  plaintiff  says  Is  at  44  on  the  map.  The 
defendant  admits  that  a  due  west  line  run 
from  F  290  poles  would  strike  the  Jordan  line 
at  44,  as  claimed  by  the  plaintiff,  and  that, 
if  this  Is  the  correct  line,— that  Is,  the  north- 
em  boundary  of  the  William  Smith  giant,— 
then  the  plaintiff  Is  entitled  to  recover.  But 
the  defendant  dalms  that  this  is  not  the 
northern  boundary  line  of  the  Smith  grant, 
and  contends  that  It  runs  from  F  to  O.  And 
the  plaintiff  admits  that.  If  this  line  from  F 
to  (9  is  the  tme  boundary  line,- that  is,  the 
northern  boundary  line  of  the  Smith  grant- 
she  is  not  entitled  to  recover.  The  defend- 
ant claims  to  arrive  at  the  conclusion  that  O 
la  the  proper  termini  of  the  line  from  F  west 
290  poles  to  the  Jordan  line,  by  reversing  the 
calls  and  distances,  from  the  beginning  cor- 
ner at  A,  or,  rather,  by  surveying  the  John 
Jordan  line,  north  from  A,  according  to 
course  and  distance;  and  the  defendant 
claims  that  this  will  show  Q  to  be  the  proper 


termini  of  tiie  west  end  of  the  line  from  F. 
This  contention  of  the  defendant  violates  aO 
rules  of  construction,  as  we  are  taught  to  un- 
derstand them.  The  first  general  role,  to 
which  we  know  of  no  exception.  Is  that,  from 
a  known  or  an  agreed  point,  course  and  dls 
tance  must  govern,  unless  there  is  some  nat- 
ural object  called  for  In  the  deed  or  grant 
that  la  more  certain  than  tbe  course  and  dis- 
tance called  for.  F  is  the  last  admitted  cor- 
ner In  the  Smith  grant,  and  the  call  from  tliia 
station  la  "west  290  poles,  to  Jordan's  line." 
There  Is  no  natural  object,  to  change  the 
coarse,  called  for  in  the  grant,  as  the  only 
natural  object  called  for  In  the  grant  la  Jor- 
dan's line,  and  this  is  reached  by  running  the 
course  called  for.  The  distance  called  for, 
to  Intersect  the  Jordan  line  at  44  (this  being 
the  course  of  the  call).  Is  only  9  poles  more 
than  the  distance  called  for  In  the  grant; 
while  the  distance  from  F  to  O,  the  point  of 
intersection  claimed  by  the  defendant.  Is  470 
poles,— 180  i)oles  more  than  the  distance  call- 
ed for  In  the  grant  And,  when  this  line  of 
470  poles  reaches  O,  it  strikes  the  same  nat- 
ural object  that  It  strikes  at  44  In  mnning 
the  course  called  for  in  the  grant  We  admit 
that  if  the  call  In  the  Smith  grant  had  been 
west  290  poles,  to  Jordan's  line,  and  that  line 
could  not  have  been  reached  except  at  G,  the 
line  In  that  event  should  go  from  F  to  G.  But 
that  is  not  the  case.  The  natural  object  call- 
ed for  is  reached  at  44  by  running  the  course 
called  for  in  the  grant  at  a  distance  of  only 
9  poles  more  than  called  for  in  the  grant 
But  as  has  been  said,  the  defendant  claims 
to  arrive  at  the  conclusion  that  G  la  the  point 
of  intersection  by  reversing  the  line  from  A, 
the  admitted  beginning  comer  of  the  Smith 
grant  tuid  by  running  the  John  Jordan  line 
north  from  the  beginning  comer  at  A.  This 
cannot  be  done,  for  reasons  appearing  In  the 
grant  nor  can  It  be  done  for  legal  reasons 
established  by  the  rules  of  interpretation  in 
such  cases.  The  physical  or  mathematical 
reason  contained  In  the  grant  is  that  neither 
course  nor  distance  Is  given  in  the  last  call 
of  the  Smith  grant- "thence  to  tbe  begin- 
ning." This  makes  It  physically  or  mathe- 
matically Impossible  to  reverse  this  line. 
And  as  there  axe  no  known  or  admitted  cor- 
ners in  the  Smith  grant  between  the  intersec- 
tion of  the  line  running  west  to  tbe  Jordan 
line,  whether  at  G  or  at  44,  it  cannot  be  re- 
versed. It  cannot  be  reversed  for  the  pur- 
pose of  fixing  the  intersection  of  tbe  line  west 
from  F  for  legal  reasons.  The  Smith  grant 
was  run  from  A  to  B,  from  B  to  G,  from  G 
to  D,  from  D  to  E,  from  B  to  F,  and  there- 
fore the  line  from  F  and  those  following  are 
what  is  termed  a  "posterior  line,"  and  can- 
not be  located  by  a  reversed  survey.  To  lo- 
cate a  line,  the  original  order  of  sorvey  must 
be  observed  and  followed,  and  a  posterior 
line  cannot  be  controlled  by  a  reversed  sur- 
vey. This  rale  Is  too  firmly  established  by 
numerous  decisions  of  this  court  to  be  disput- 
ed now.   Duncan  v.  Hall,  117  N.  C.  443,  23  8. 
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a  862;  Norwood  v.  Crawford,  114  N.  G  613, 
19  S.  E.  849;  Gniybeal  t.  Powers,  76  N.  0. 
66;  Harry  v.  Graham,  18  N.  C.  76.  It  is  the 
Smith  grant  that  we  are  locating,  and  It  Is 
tbe  northern  boundary  line  which  la  in  dis- 
pute. This  line  is  not  bounded  by  the  Jor- 
dan grant,  and  cannot  be  located  by  a  survey 
of  that  grant.  This  could  not  be  done  If  the 
Smith  grant  had  called  for  the  Jordan  line, 
sonth  from  the  point  of  Intersection,  which  It 
does  not  do;  and  the  call  In  the  Jordan  grant 
for  the  line  of  the  Smith  grant  can  be  no 
more  than  a  declaration  of  Jordan  that  his 
line  runs  with  Smith's.  The  Jordan  grant 
calling  to  run  with  Smith's  grant  would  be 
controlled  by  the  Smith  grant,  and  not  the 
Smith  grant  by  the  Jordan  grant  So,  It  Is 
plain  that  the  Smith  grant  cannot  be  located 
by  the  Jordan  grant 

It  is  contended  (though  not  by  counsel  of 
defendant)  that  Smith  Intended  to  run  his 
line  from  F  somewhere  north  until  he  reach- 
ed a  point  east  of  G,  and  tiien  west  to  O. 
This  may  be  bo,  but.  If  he  did,  we  do  not 
know  It,  and  there  is  nothing  in  the  grant  to 
show  that  he  did.  WhateTcr  we  may  suppose 
bis  intentions  were,  these  are  but  conjectures 
now.  It  is  certain  he  did  not  do  it,  and  we 
cannot  do  It  for  him.  Graybeal  ▼.  Powers, 
supra.  By  every  rule  of  construction  known 
to  us,  the  dividing  line  between  the  plaintiff 
and  the  defendant  must  run  from  F  west  to 
tbe  Jordan  line,  which  Is  admitted  to  be  at 
44.     The  Judgment  below  must  be  affirmed. 

DOUGLAS,  J.  I  cannot  concur  In  tbe  opin- 
ion of  the  court.  This  is  an  action  In  the  na- 
ture of  trespass,  brought  to  try  the  title  to 
certain  lands,  which  depends  upon  flie  proper 
location  of  two  grants,— one  to  William  Smith, 
and  the  other  to  John  Brinkley.  The  real 
question  in  dispute  seems  to  be  whether  the 
line  constituting  the  northern  boundary  of 
the  Smith  grant  and  the  southern  boundary 
of  the  Brinkley  grant  runs  from  F,  an  admit- 
ted comer,  to  O,  or  to  44,  as  shown  on  the 
plat  filed  in  tbe  case.  The  usual  Issues  were 
submitted,  all  of  which  were  found  for  the 
plaintiff.  The  court  charged  the  Jury,  as  a 
matter  of  law,  that  the  line  between  the 
Smith  and  Brinkley  grants  must  be  run  from 
F  to  44,  as  contended  by  the  plaintiff.  To 
this  instruction  the  defendant  excepted,  and 
it  is  the  only  exception  necessary  for  us  to 
consider  In  onr  view  of  the  case. 

The  grants  herein  referred  to  are  as  fol- 
lows: (1)  A  grant  from  the  state  to  William 
Smith,  dated  November  6,  1784,  in  which  the 
description  is  as  follows,  the  beginning  cor- 
ner being  at  A:  "Beginning  at  a  gum  in 
Beaver  Dam  pocoson  and  John  Jordan's  cor- 
ner; then  down  the  pocoson,  the  dividing 
line  between  said  Smith  and  John  Brinkley, 
south,  69  degrees  east,  240  poles,  in  said  po- 
coson; then  north,  20  degrees  east,  232  poles, 
to  a  gum  in  the  Pee  branch  and  dividing  be- 
tween said  Smith  and  William  Uttle;  then, 
running  a  dividing  between  Smith  and  How- 


en  Hodges,  north,  6S  degrees  west  (30  poles, 
to  a  gum  In  said  branch;  then  north  60  poles, 
to  a  pine;  then  north,  26  degrees  west,  120 
poles  to  a  pine;  then  west  290  poles.  Into 
John  Jordan's  line;  then,  along  his  line,  south 
40  poles,  to  a  pine;  then  south,  50  degrees 
east,  130  poles,  to  a  pine;  then  south,  20  de- 
grees east,  40  poles,  to  a  pine;  then  south,  10 
degrees  east,  100  poles,  to  a  pine,  and  to  the 
beginning."  (2)  A  grant  from  the  state  to 
John  Brinkley,  dated  October  21,  1782,  con- 
taining the  following  description,  the  begin- 
ning comer  being  at  H  or  L:  "Beginning  at 
a  pine,  John  Jordan's  corner,  in  the  Bee  Gum 
Island;  then  north  40  poles,  to  a  pine;  then 
east  240  poles,  to  a  pine.  Into  Matthew  Hodges' 
line;  then,  with  his  line,  south  132  poles,  to  a 
pine  Into  William  Smith's  line;  then,  with  his 
line,  west  240  poles,  to  a  pine,  his  comer  In 
Jordan's  line;  then,  with  Jordan's  line,  to  the 
beginning."  (S)  A  grant  from  the  state  to 
John  Jordan,  dated  October  21,  1782,  contain- 
ing the  following  description,'  the  beginning 
comer  being  at  V:  "Beginning  at  a  pine,  Jor- 
dan's comer;  then,  running  the  dividing  line, 
John  Brlnldey  and  said  Jordan,  north,  32  de- 
grees east  232  poles,  to  a  gum  in  the  Beaver 
Dam  swamp;  then,  running  agreed  line  be- 
tween William  Smith  and  said  Jordan,  north, 
42  degrees  west  200  poles,  to  a  pine;  then 
agreed  line,  the  second  time  north,  10  degrees 
east,  100  poles,  to  a  pine;  thence  agreed  line 
north,  20  degrees  west,  40  poles,  to  a  pine; 
then  agreed  line  again  north,  60  'degrees  west, 
ISO  poles,  to  a  pine;  then  agreed  Une  again 
north  86  poles,  to  a  pine  in  a  branch  on  the 
side  of  Bee  Gum  island;  then  west  272  poles, 
to  a  pine  on  a  branch,  and  crossing  one  poco- 
son; then,  down  tbe  branch,  sonth  80  imles,  to 
a  water  oak,  and  hi  James  Barrow's  line; 
then,  with  his  line,  east  186  poles,  to  his  cor- 
ner; then,  with  bis  other  line,  south  160 
IMles,  to  Jordan's  own  Uhe;  then,  with  his 
line,  south,  60  degrees  east,  40  poles;  thence, 
with  his  other  line,  south,  76  degrees  east,  80 
poles;  then,  along  his  other  line,  to  the  be- 
ginning." The  surveys  on  which  these  grtints 
were  issued  were  made  as  follows:  The  John 
Jordan  survey,  on  July  31,  1781;  tbe  William 
Smith  survey,  on  August  1,  1781;  and  the 
John  Brinkley  survey,  on  October  9,  1781. 
While  the  Brinkley  grant  was  Issued  before 
the  Smith  grant,  it  Is  based  on  a  later  sur- 
vey, and,  calling  for  the  Smith  line,  must  be 
treated  as  the  Junior  grant  Therefore  tbe 
Smith  grant  must  be  located  first,  and  Its 
northern  boundary  being  called  for  by  the 
Brinkley  grant,  will  become  tbe  southern 
boundary  of  tbe  latter  survey.  There  is  thus 
no  conflict;  but,  even  If  there  were,  the 
Brinkley  grant  would  be  compelled  to  give 
way  under  the  act  of  1777,  which  provided 
that  a  senior  grant  Issued  on  a  Junior  entry 
should  be  void. 

It  is  worthy  of  note  that  the  Jordan  and 
Smith  surveys  were  made  on  consecutive 
days,  and  were  practically  simultaneous.  The 
lines  between  them  were  evidently  run  but 


Digitized  by 


Google 


726 


31  SOUTHBASTBEN  KDPOBTEK. 


(N.a 


once,  and  were  In  fheir  origin  dividing  Unes, 
constituting  really  one  contlnnous  boundary, 
made  ot  several  abort  lines,  with  slightly  va- 
rying courses.  This  line  seems  never  to  have 
been  disputed,  and  there  is  positive  testimony 
that  it  has  been  repeatedly  run  without 
change  of  location,  once  while  the  Jordan 
land  belonged  to  the  devisor  of  the  plaintiff. 
Their  boundaries  In  reverse  order  completely 
coincide  wherever  they  touch.  This  line  may 
be  regarded  as  settled,  and  becomes  an  Im- 
portant factor  In  the  determination  of  the  Is- 
sue now  before  us.  Both  the  Smith  and 
Brlnkley  grants,  under  which  the  defendants 
and  the  plaintiff  respectively  claim,  begin 
and  end  by  their  very  terms  in  the  Jordan 
line.  Xberefore  this  Jordan  line  must  be  lo- 
cated before  the  other  surveys  can  even  get 
a  starting  point  But  the  Brlnkley  grant  calls 
for  John  Jordan's  comer  aa  its  beginning 
point,  and,  wben  It  reaches  the  line  now  In 
question,  It  calls  for  Smith's  line,  and  thence, 
with  Smith's  line,  to  a  pine.  Smith's  corner  In 
Jordan's  line.  How  can  we  better  locate 
Smith's  comer  In  Jordan's  line  than  by  fixing 
It  where  Smith  and  Jordan  located  it  In  Its 
genesis?  If  we  begin  the  Brlnkley  survey  at 
I^  as  contended  by  the  defendants,  we  can 
run  every  course  and  distance  without  mate- 
rial variation  and  interfere  with  no  one.  If, 
however,  we  b^ln  at  H,  as  contended  by  the 
plaintiff,  and  run  thence  to  Y,  and  south  to 
14,  we  cannot  possibly  form  a  parallelogram, 
aa  called  for  In  the  grant  Running  east  240 
poles,  south  132  poles,  and  west  240  poles, 
must  bring  this  i>oint  directly  south  of  the 
beginning.  And  yet  44  is  evidently  not  dlrect- 
^  south  of  H.  It  is  admitted  that,  if  Brink- 
ley's  line  is  ran  from  F  to  44,  It  must  stop 
at  Jordan's  line,  which  la  considered  as  a  nat- 
ural boundary.  But  If  Jordan's  line  from  H 
to  I  la  a  natural  boundary  as  to  Brlnkley, 
why  Is  it  not  a  natural  boundary  as  to  Smith, 
being  an  agreed  line  between  Smith  and  Jor- 
dan, for  such  la  evidently  the  meaning  of  the 
grants?  Jawett  v.  Hussey,  70  Me.  433.  If 
we  begin  the  Brlnkley  grant  at  H,  as  claimed 
by  the  plaintiff,  we  not  only  cut  off  a  comer 
of  that  grant  itself,  bat  we  utterly  destroy 
the  agreed  and  weU-settled  line  between 
Smith  and  Jordan,  which  la  the  beginning 
point  and  foundation  line  from  which  both 
the  plaintiff  and  the  defendants  begin  their 
surveys  and  derive  their  title.  It  will  be  ob- 
literated from  G  to  44,  and  south  of  that  it 
will  proceed  in  the  most  eccentric  fashion, 
cutting  in  first  on  Jordan,  then  on  Smith,  and 
back  again  on  Jordan,  and  finally  ending  in 
somebody's  land  at  least  100  poles  southeast 
of  the  beginning  comer.  Surely,  an  honored 
age  of  100  years  should  protect  It  from  such 
desecration. 

There  la  positive  testimony  tending  to  show 
that  there  were  marked  trees  at  L,  M,N,  and  O, 
the  comers  of  the  Brlnkley  grant,  as  claimed 
by  the  defendants,  and  that  there  were  no 
marked  comers  except  the  common  comer,  G, 
if  It  were  located  as  claimed  by  the  plaintiff. 


Among  others,  James  Taylor,  a  saryeyor,  tes- 
tified that  he  "found  an  old  marked  pine  at 
Bee  Gum  island,  comer  of  John  Jordan  grant 
and  beginning  comer  of  Jchn  Brlnkley  grant 
as  claimed  by  the  defendants,  at  Lu  Pine  set 
upon  its  stump  showed  very  dA  marks  point- 
ing south,  west,  and  north.  At  M,  fonnd  a 
gum  marked  as  a  comer.  At  N,  found  an 
old  marked  pine.  At  G,  found  a  stake  with 
three  old  marked  trees  as  pointers,  two  pines 
and  a  gum.  These  marked  trees  were  found 
In  running  the  calls  of  the  John  Brlnkley  grant 
as  claimed  by  the  defendants.  Found  no 
marked  trees  in  running  the  same  grant  as 
claimed  by  the  plaintiff.  Both  sides  agreed 
that  A  was  the  beginning  comer  of  the  Smi'Ji 
grant  and  also  comer  of  John  Jordan  grant 
At  K,  found  an  old  marked  pine.  At  H,  found 
an  old  marked  pine,  marked  as  a  corner,  and 
pointing  the  direction  of  the  John  Jordan  grant 
Unes,  and  this  old  marked  pine  is  40  poles  south 
of  the  point  G."  This  evidence  clearly  tended  to 
prove  the  contention  of  the  defendants.  The 
old  marks  on  the  pine  at  L  were  especially 
significant  Country  surv^ors,  in  the  homely 
phrase  of  the  woods,  say  "Howdye"  and 
"Goodbye"  whenever  they  meet  a  tree  directly 
in  the  line;  that  Is,  they  chop  it  on  the  side 
where  the  line  first  strikes,  and  again  where 
the  line  leaves  It  The  relative  position  of 
these  chops  distinguishes  a  line  tree  from  a 
comer  tree.  If  the  chops  are  on  sides  direct- 
ly opposite  to  each  other,  the  line  passes  on 
without  variation;  but  If  the  marks  are  not 
opposite  to  each  other,  it  is  necessarily  a  cor- 
ner tree,  the  distance  aromid  the  tree  between 
the  marks  roughly  indicating  the  angle  of  the 
survey.  The  same  tree  may  be  the  comei  of 
two  tracts  in  the  line  of  the  third,  and  would 
Utoa  be  marked  on  three  sides.  Where,  as  in 
the  present  instance,  the  survey  of  a  paraDelo- 
gram  begins  in  the  middle  of  one  side,  the  last 
line  would  come  up  behind  the  first  on  the 
same  course,  and  would  therefore  be  marked 
as  a  straight  line.  This  would  be  so  were 
the  Brinkley  grant  to  begin  at  L.  It  Is  true 
that  beginning  at  A,  and  running  the  cours- 
es and  distances  of  the  Smith  grant,  we 
come  to  the  admitted  corner,  F.  Thence  ti>e 
call  is,  with  Smith's  line,  west  240  poles,  to  a 
pine.  Smith's  corner  in  Jordan's  line.  Ordi- 
narily, this  line  would  be  run  according  to  tiie 
course  and  distance;  that  is,  directiy  west 
to  Jordan's  line  at  44.  But  we  have  seen  that 
this  would  completely  disarrange  all  the  re- 
maining calls  of  this  grant  seriously  disturb 
the  boundaries  of  the  Jordan  grant,  and  prac- 
tically obliterate  an  old  and  well  settied  line, 
which  is  the  beginning  point  of  both  surveys 
now  under  consideration.  It  Is  evident  that 
such  could  not  have  been  the  Intention  of  the 
grantor.  The  original  plat  printed  in  the  rec- 
ord does  not  give  us  much  assistance,  as  it 
omits  two  admitted  lines  of  the  Smith  grant 
one  for  40  poles,  and  the  other  for  200  poles. 
It  seems  probable  that  another  line  has  been 
omitted  from  the  Smith  grant,  ramiing  per- 
haps from  F  to  Y,  which  would  reconcile  the 
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calls  of  aD  the  grants.  But,  be  tbat  as  It  may, 
X  am  satisfied  that  6  was  Intended  to  be  the 
northwest  corner  of  the  Smith  grant;  and,  as 
F  Is  the  next  admitted  comer,  the  line  In  dis- 
pute would  run  from  F  to  G,  as  contended  by 
the  defendants,  and  not  from  F  to  44,  as  con- 
tended by  the  plaintiff. 

The  next  question  Is,  can  we  give  efTect  to 
what  appears  to  us  the  erident  Intent  of  the 
grantor,  and  keep  within  the  established  rules 
of  construction  as  laid  down  by  the  courts?  I 
think  we  can.  In  the  construction  of  all  deeds 
and  £jants,  there  Is  one  essential  object  to  be 
kept  In  view,  and  that  Is  to  ascertain  the  true 
intent  of  the  grantor,  and  to  give  full  effect 
to  tbat  Intention  when  not  contrary  to  law. 
All  rules  of  construction  adopted  by  the  courts 
are  simply  means  to  a  given  end,  being  those 
methods  of  reasoning  which  experience  has 
taught  are  best  calculated  to  lead  to  that  In- 
tention. Hence  all  authorities  unite  in  say- 
ing tbat  no  rule  can  be  Invoked,  no  matter 
how  correct  In  Its  general  application,  that 
tends  to  defeat  the  Intention  of  the  grantor. 
This  doctrine  is  of  such  universal  acceptance 
as  to  require  but  few  citations,  more  to  Illus- 
trate Its  extent  than  to  prove  its  existence.  It 
is  well  expressed  by  Chief  Justice  Shaw  In 
Salisbury  v.  Andrews,  19  Pick.  250,  252,  as 
follows:  "In  construing  the  words  of  such  a 
grant,  where  the  words  are  doubtful  oc  am- 
biguous, several  rules  are  applicable,  all,  how- 
ever, designed  to  aid  in  ascertaining  what  was 
the  Intent  of  the  parties,  such  Intent  when  as- 
certained being  the  governing  principle  of  con- 
struction. And  first,  as  the  language  of  the 
deed  is  the  language  of  the  grantor,  the  rule 
Is  that  all  doubtful  words  shall  be  construed 
most  strongly  against  the  grantor,  and  most 
favorably  and  beneficially  for  the  grantee. 
Again,  every  provision,  clause,  and  word  In  the 
same  Instrument  shall  be  taken  into  consider^ 
ation  In  ascertaining  the  meaning  of  the  par- 
ties, whether  words  of  grant,  of  covenant  or 
description,  or  words  of  qualification,  restraint, 
exception,  or  explanation.  Again,  every  word 
shall  be  presumed  to  have  been  used  for  some 
purpose,  and  shall  be  deemed  to  have  some 
force  and  effect,  If  it  Can  have.  And  fur- 
ther, although  parol  evidence  is  not  admissi- 
ble to  prove  that  the  parties  Intended  sonle- 
thing  different  from  that  which  the  written 
language  expresses,  or  which  may  be  the  le- 
gal inference  and  conclusion  to  be  drawn  from 
it,  yet  it  is  always  competent  to  give  In  evi- 
dence existing  circumstances,  such  as  the  ac- 
tual condition  and  situation  of  the  land,  build- 
ings, passages,  water  courses,  and  other  local 
objects.  In  order  to  give  a  definite  meaning  to 
language  used  in  the  deed,  and  to  show  the 
sense  In  which  particular  words  were  prob- 
ably used  by  the  parties,  especially  in  matters 
of  description."  Salisbury  v.  Andrews,  supra, 
a  case  cited  by  nearly  all  text  writers  with  uni- 
form approval.  In  Smith  v.  Parkhurst,  3 
Atk.  135,  Lord  Chief  Justice  Wills  says:  "An- 
other maxim  Is  that  such  a  construction  should 
be  made  of  the  words  of  a  deed  as  is  most 


agreeable  to  (be  intention  of  the  grantor.  The 
words  are  not  the  principal  thing  in  a  deed, 
but  the  Intent  and  design  of  the  grantor.  We 
have  no  power,  Indeed,  to  alter  the  words  or 
to  insert  words  which  are  not  In  the  deed,  but 
we  may  and  ought  to  construe  the  words  in  a 
maimer  the  most  agreeable  to  the  meaning  of 
the  grantor,  and  may  reject  any  words  that 
are  merely  Insensible.  Those  maxims,  my 
lords,  are  founded  upon  the  greatest  authority, 
Coke,  Plowden,  and  Lord  Chief  Justice  Hale, 
and  the  law  commends  the  astutia— the  cun- 
ning—of Judges  in  construing  words  in  such  a 
manner  as  shall  best  answer  the  intent.  The 
art  of  construing  words  In  such  a  manner  as 
shall  destroy  the  Intent  may  show  the  ingenu- 
ity of,  but  is  very  ill  becoming,  a  Judge."  In 
Campbell  v.  McArthur,  9  N.  C.  33,  this  court 
held  that  "a  mistake  in  the  coiuse  and  distance 
of  a  deed. should  not  be  permitted  to  disap- 
point the  intent  of  the  parties,  if  that  intent 
appears,  and  if  the  means  of  correcting  the 
mistake  are  furnished  either  by  a  more  cer- 
tain description  in  the  same  deed,  or  by  ref- 
erence to  another  deed  containing  a  more  cer- 
tain description."  Hitter  v.  Barrett,  20  N.  C.  133; 
Credle  v.  Hays,  88  N.  C.  321.  Devi.  Deeds,  { 
835,  says:  "But  It  is  doubtful  how  far  ar- 
bitrary rules  can  be  of  service  where  the  only 
object  is  to  determine  the  Intention  of  the 
partlea  In  fact,  the  truth  was  well  expressed 
by  Mr.  Justice  Sanderson  (Walsh  v.  Hill,  3S 
CaL  481,  487),  who  said  that  In  the  construc- 
tion of  written  Instruments,  we  bare  never  de- 
rived much  aid  from  the  technical  rules  of 
the  books.  The  only  rule  of  much  value  is  to 
place  ourselves  as  near  as  possible  in  the  seats 
which  were  occupied  by  the  parties  at  the  time 
the  written  instrument  was  ezecnted;  then, 
taking  it  by  Its  four  comers,  read  it'  This 
Is  the  main  object  of  all  construction.  When 
the  Intention  of  the  parties  can  be  ascertained, 
nothing  remains  but  to  effectuate  that  Inten- 
tion." Also,  Id.  §1  83S,  839,  1018;  Sedgw.  & 
W.  Tr.  Tltte  Land,  §  856;  Tied.  Real  Prop. 
{  827;  Washb.  Real  Prop.  p.  403,  par.  21; 
Id.  p.  408,  par.  24.  While  the  deed  itself  is 
the  evidence  of  the  intent  of  the  parties,  there 
are  frequentiy  latent  ambiguities,  which  must 
be  explained  by  parol  testimony  or  other  evi- 
dence aliunde,  such  as  deeds  or  plats  referred 
to  therein.  It  is  well  settied  by  this  court 
In  repeated  adjudications  that  a  mistake  in 
course  and  distance  will  not  be  permitted  to 
defeat  the  intent  of  the  i>artie8  if  such  intent 
otherwise  appears  from  the  deed,  and  that  any 
course  and  distance  may  be  disregarded  when 
it  conflicts  with  a  natural  or  artificial  monu- 
ment, a  marked  line  of  the  same  tract  or  a 
well-known  line  of  another  called  for  in  the 
deed.  A  number  of  authorities  are  dted  In 
Bowen  v.  Gaylord,  122  N.  C.  816,  29  S.  E. 
340,  which  It  Is  unnecessary  here  to  repeat. 
Brief  reference  to  a  few  will  show  to  what  ex- 
tent this  rule  has  been  carried. 

In  the  leading  case  of  Person  t.  Roundtree, 
2  N.  C.  378,  note,  repeatedly  cited  and  ap- 
proved,   the   course    of    the   first   line    wa 
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"north"  from  a  creek,  so  aa  to  put  the  entire 
tract  on  the  north  aide.  The  marked  line  ran 
south  from  the  creek,  so  aa  to  put  the  whole 
tract  on  the  sonth  side  of  the  creek.  It  was 
held  that  the  marked  line  controlled.  In 
Anonymous  v.  Beatty,  2  N.  O.  876,  this  court 
says:  "The  beginning  of  the  last  line  is  not 
disputed;  the  only  question  is  where  it  ter- 
minates. •  •  •  Should  we  run  from  the 
beginning  of  the  last  line  but  one,  directly  to 
the  hickory  at  the  point  of  the  Island,  we 
leave  the  marked  line,  proved  to  be  marked 
as  a  boundary,  and  leave  out  a  part  of  the 
land  Intended  for  the  patentee.  The  court 
therefore  la  of  opinion  tliat  the  marked  line 
should  be  pursued  till  it  strikes  the  island, 
and  that  from  thence  .to  the  hickory  along  the 
edge  of  the  Island  shall  be  deemed  another 
boundary,  and  the  last  line  be  drawn  from 
thence  to  the  beginning."  This  opinion  cor- 
responds with  the  suggestion  that  an  entire 
line  running  from  F  to  Y  may  have  been 
omitted  from  the  grant  now  in  question.  In 
Cherry  v.  Slade's  Adm'r,  7  N.  C.  82,  these 
matters  are  elaborately  treated  by  the  first 
chief  justice  of  this  court  In  Hough  v. 
Dumas,  20  N.  C.  328,  this  court  affirmed  the 
judgment,  approving  the  charge  of  Chief  Jus- 
tice Pearson,  then  on  the  superior  court,  in 
which  he  said:  "That,  if  the  jury  were  satis- 
fled  that  the  corner  of  the  Gad  tract  at  A 
was  the  corner  called  for  in  the  Love  grant, 
then  they  must  go  to  A;  and  it  made  no  dif- 
ference whether  from  I  they  went  to  T,  and 
then  around  to  A,  or  whether  from  I  they 
went  to  D,  W,  Q,  A,  or  to  V,  X,  Q,  A,  for  hi 
either  way,  after  getting  to  A,  then  the  next 
can,  which  it  was  admitted  would  go  to  N, 
an  established  comer,  and  so  around,  would 
take  in  the  land  In  dispute."  So,  In  the  case 
at  bar,  if  the  jury  believe  O  to  be  the  true 
comer  of  the  Smith  grant,  it  makes  no  dif- 
ferencie  whether  they  go  from  P  direct  to  G, 
or  trom  F  to  Y,  and  thence  to  G,  as  either 
way  "would  take  to  the  land  to  dispute." 
In  the  case  of  Credle  v.  Hayes,  88  N.  C.  321, 
321,  this  court  held  that  every  line  In  the 
deed  should  be  changed,  saying:  "If  the 
calls  of  courses  in  the  deed  should  be  held 
to  be  the  true  boundary  of  the  land  con- 
veyed, the  Intent  of  the  parties  would  be  en- 
tirely disappointed;  for  the  deed,  according 
to  the  calls,  covers  no  part  of  the  land  evi- 
dently intended  to  be  conveyed."  In  Liong 
V.  Long,  73  N.  C.  370,  an  additional  line  was 
Inserted  by  the  court,  citing  Cherry  v.  Slade's 
Adm'r,  supra,  and  Shultz  v.  Young,  25  N.  C. 
385.  In  Clarke  v.  Wagner,  76  N.  C.  463,  it 
was  held  that  a  call  In  a  grant  reading  as 
follows:  "Beginning  on  a  stake,  the  upper 
end  of  the  Island,  thence  south,  36  degrees 
east,  53  poles,  to  a  stake,  the  lower  end  of  the 
Island,"  which  ordinarily  would  be  a  straight 
line,  should  be  run  from  the  upper  end  of 
Island  No.  1  to  the  upper  end  of  Island  No. 
%  thence  around  Island  No.  2,  back  to  the 
"er  end  of  Island  No.  1,  and  thence,  along 
tecond  call,  to  the  third  corner.    Thus,  to 


efTectuate  the  Intent  of  the  grantor,  m.  call 
which  nnder  the  ordinary  rales  of  construc- 
tion would  be  a  straight  line  is  cut  up  Into 
three  different  lines,   two  straight,   and    the 
other  meandering,  varying  In  the  aggregate 
nearly  ISO  degrees  from  the  orlgmal  course. 
It  is  contended  on  behalf  of  the  plaintiff 
that,  to  locate  a  line,  the  original   order  of 
survey  must  be  observed  and  followed,  and 
that  a  posterior  line  cannot  be  controlled  by 
a  reversed  survey,— citing  us  to  Duncan  v. 
Hall,  117  N.  C.  443,  23  S.  E.  362;    Norwood 
T.   Crawford,   114  N.   C.  613,   19  S.    BS.    349; 
Oraybeal  v.  Powers,  76  N.  C.  03;  and  Hany 
V.  Graham,  18  N.  C.  76.    This  is  undoubtedly 
the  general  rule,  but  every  one  of  these  caaes 
recognizes  the  principle  that  the  rule   does 
not  apply  where  the  poaterior  line  ia  more 
certain  than  the  prior  line,  and  would  more 
clearly  indicate  the  intent  of  the  grantor. 
I  See  above  cases,  18  N.  0.  70,  line  7;   114  N. 
O.  518,  line  1  of  opinion,  19  S.  B.  349,  and 
[  114  N.  C.  620.  line  2,  19  S.  E.  350;   117  N.  C. 
446,  line  3,  23  S.  E.  362.    Graybeal  v.  Powers 
I  does  not  seem  to  touch  this  point.     I  think 
I  the  trae  rule  is  laid  down  in  Harry  t.  Gra- 
'  bam,  supra,  as  cited  by  Chief  Justice  Pearson 
in  Safret  v.  Hartman,  52  N.  C.  190,  in  which 
It  was  held  that  the  survey  could  be    re- 
versed, to  wit:    "It  was  decided  In  that  case 
[Harry  v.  Graham,  18  N.  C.  76]  that  a  pos- 
terior line  could  not  be  reversed,  in  order,  by 
j  its  Intersection  -with  a  prior  line,  to  show 
I  the  comer,  unless  such  posterior  line    was 
!  certain,  because  to  do  so  would  be  to  extend 
I  the  distance  of  the  prior  by  the  course  of  the 
;  posterior  line.    The  chance  of  mistake  rest- 
ing on  one  or  the  other  being  equal,  it  was 
{  deemed  proper  to  follow  the  order  In  which 
I  the  survey  was  mada    But  the  court  say: 
'So  if,  'even  upon   such   calls  as  this    deed 
contains,  a  line  of  marked  trees  was  fotmd. 
by  tracing  the  line  back  from  the  post  oak. 
corresponding  with  the  survey  of  the  30O-acre 
patent,  that  might  carry  the  other  line  to  the 
point  of  intersection,  because  it  would  prove 
an  actual  survey,  and  be  the  evidence   of 
permanent  natural  objects,  to  show  where 
the  black  oak  once  actually  stood,   which, 
wherever  it  stood,  would  be  the  terminus, 
and  control  the  distance  mentioned  in    the 
deed.' "     See,  also,  Dobson  v.  Flnley,  53  N.  C 
495.  and  Cowles  v.  Reavis,  100  N.  a  417,  13 
8.  B.080. 

In  the  case  at  bar,  if  the  Smith  boundary 
were  reversed.  It  would  follow  along  the 
well-settled  and  marked  line  of  Smith  and 
Jordan  to  the  corner  G,  which  tlie  testimony 
tends  to  show  has  been  actually  surveyed  at 
least  four  times,  once  by  the  devisor  of  the 
plaintiff.  The  beginning  comer  Is  presumed 
to  have  been  selected  by  the  parties  on  ac- 
count of  its  greater  certainty,  but  any  other 
corner  that  can  be  definitely  ascertained  is 
of  equal  dignity,  especially  as  far  aa  its 
connecting  lines  are  concerned.  4  Am.  & 
Eng.  Enc.  Law  (2d  Ed.)  p.  763,  and  note.  It 
la  a  leading  and  well-settled  rule  in  the  con- 
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•truction  of  all  Instramcnts,  laid  down  by 
Gastou,  J.,  In  Shultz  v.  Young,  supra,  "that 
effect  should  be  given  to  every  part  thereof, 
and  In  expounding  the  descriptions  In  a  deed 
or  grant  of  the  subject-matter  thereof,  they 
ought  all  to  be  reconciled  if  possible,  and  as 
far  as  possible.  If  they  cannot  stand  to- 
gether, and  one  indicate  the  thing  granted 
with  superior  certainty,  the  other  may  be 
disregarded  as  a  mistaken  reference." 
Washb.  Real  Prop.  (5th  Ed.)  p.  422,  par.  37, 
and  cases  cited.  In  Ferguson  v.  Bloom,  144 
Pa.  St  549,  566,  28  Atl.  62,  the  court  holds 
that  "as  between  two  proposed  methods  of 
location,  where  the  work  on  the  groimd  will 
permit,  that  should  be  preferred  which  fills 
the  largest  number  of  the  calls  of  the  return 
of  survey."  In  view  of  these  established 
principles  as  applied  to  the  facts  In  this  case, 
I  think  the  court  below  erred  in  instructing 
the  jury  that  the  line  in  dispute  must  run 
from  F  to  44,  as  a  matter  of  law.  The  loca- 
tion of  this  line  should  have  been  left  to  the 
Jury  as  a  mixed  question  of  law  and  fact, 
under  proper  Instructions  from  the  court.  Aa 
said  by  Pearson,  C.  J.,  In  Clarke  v.  Wagner, 
supra:  "This  Is  the  governing  fact  in  the 
case,  and  ought  to  have  been  distinctly  left 
to  the  jury,  with  instructions  to  consider  all 
of  the  evidence  and  the  surroundings  of  the 
case.  Including  the  marked  line  trees  and 
corners,  and  the  plat  annexed  to  the  grant, 
the  tradition  of  old  persons,  the  land  and  the 
nature  of  the  river,  ♦  ♦  •  and  other  like 
matters."  This  is  substantially  the  Instruc- 
tion approved  In  Keed  v.  Proprietors,  8  How. 
274,  288.  For  error  in  the  Instructions  of  the 
court  as  above  set  forth,  I  think  there  should 
be  a  new  trial. 

OLARK,  J.,  concurs  In  the  dissenting  o^u- 
Ion. 


(123  N.  C.  BT7) 

McMillan  et  al  t.  McMILLAN  et  al. 

(Supreme  Oonrt  of  North  Carolina.     Dec.  20, 

1808.) 

Jdrt  Triau— Partition— Appkalablb  Orbbr. 

1.  On  a  motion,  made  on  afBdavlts,  to  set 
aside  a  report  of  commissioners  in  partition 
proceedings,  petitioner  is  not  entitled  as  of 
right  to  a  jury  trial. 

2.  Under  Code,  g  252,  authorizing  an  appeal 
to  the  superior  conrt  from  any  decision  of  the 
clerk  on  an  issue  of  law  or  legal  inference,  a 
clerk's  order  vacating  a  report  of  commiaalon- 
era  in  partition  proceedings  is  appealable. 

3.  An  appeal  from  a  clerk  a  order  ^  setting 
aside  a  report  of  commissioners  in  partition  pro- 
ceedings because  of  inequality  of  the  partition, 
there  being  no  other  qnestion  involved,  is  nei- 
ther fragmentary  nor  premature. 

4.  A  Jndge  in  chamber*  has  Jurisdiction  of  ap- 
peals from  commis-sioners  appointed  in  special 
proceedings  to  partition  land. 

Appeal  from  superior  court,  Pender  connty; 
Boblnson,  Judge. 

Action  by  W.  D.  McMillan  and  others  against 
H.  J.  McMillan  and  others  for  partition.  An 
order  of  the  clerk  setting  aside  the  commission- 


ers' report  was  reversed  by  the  superior  court, 
and  defendants  appeal.    Affirmed. 

J.  D.  Bellamy  and  J.  T.  Bland,  for  appellants. 
E.  K.  Bryan  and  Junius  Davis,  for  appellees. 

MONTGOMERY,  J.  The  commissioners 
who  were  appointed  in  the  special  proceeding 
to  make  partition  of  the  lands  described  in 
the  petition  made  their  report  in  due  form  of 
law.  That  report,  upon  its  face,  is  regular  in 
all  respects,  and  apparently  bears  no  mark 
either  of  Irregularity  or  injustice.  Exceptions 
were  filed  to  It  by  the  defendants  Atkinson, 
based  upon  inequality  of  partition,  and  noth- 
ing more.  Affidavits  on  that  matter  were  in- 
troduced before  the  clerk  by  both  the  plaln- 
tlfts  and  the  defendants.  On  the  hearing  of 
the  affidavits,  tliat  officer  set  aside  the  report 
of  the  commissioners,  and  ordered  a  redivlsion 
of  the  lands.  From  that  order  the  plalntifCs 
appealed  to  the  judge  of  the  district.  The 
matter  was  heard  by  his  honor  upon  considera- 
tion of  the  evidence  (affidavits)  and  argument 
of  counsel,  and  he.  set  aside  the  order  of  the 
derk,  confirmed  the  report  of  the  commis- 
sioners, and  ordered  the  enrollment  and  regis- 
tration of  his  decree.  There  was  an  appeal 
from  the  order  of  the  judge  by  the  defendants 
Atkinson,  and  the  assignments  of  error  were: 
"(1)  The  decision  of  the  court  that  the  affi- 
davits did  not  raise  an  issue  of  fact  for  the 
Jury;  (2)  that  the  order  of  the  clerk  did  not 
affect  a  substantial  right,  and  was  not  ap- 
pealable; (3)  that  the  report  of  the  commis- 
sioners should  stand  as  made." 

The  question  whether  or  not  a  report  of  com- 
missioners appointed  to  make  partition  of 
lands,  where  the  exceptions  are  In  the  nature 
of  allegations  of  Inequality  of  partition,  sim- 
idy,  without  a  further  charge  ot  oml88l<xi  at 
some  matter  of  Importance  In  the  action  of 
the  commissioners,  or  of  fraud  or  collusion  on 
their  part,  is  vaUd,  Is  not  before  ns,  and  hence 
that  matter  need  not  be  considered.  This  case 
Is  to  be  treated  as  if  matters  had  been  raised 
In  the  affidavits  and  exceptions  which  would 
warrant  the  clerk  and  the  Judge  In  consider- 
ing the  evidence. 

The  first  contention  of  the  defendants  (that 
Is,  that  the  matters  stated  In  the  affidavits  rais- 
ed Issues  of  fact  for  the  Jury,  and  that  the 
Judge  had  no  power  to  find  the  answer  to 
these  Issues)  cannot  be  sustained.  It  is  true 
that,  where  an  issue  of  fact  is  made  in  the 
superior  court  before  the  clerk,  that  Issue 
must  be  transferred  to  the  superior  court,  at 
term  time,  for  trial,  and  there  must  be  tried 
by  a  jury,  unless  that  right  is  waived.  But 
in  Lovinler  v.  Pearce,  70  N.  C.  167,  the  court 
pointed  out  that  there  were  questions  of  fact, 
as  distinguished  from  Issues  of  fact.  The 
court  there  said:  "And  so,  in  a  case  like  the 
present  one,  where  a  motion  is  made  to  vacate 
an  order  made  In  any  court,  the  court  must 
of  necessity  hear  the  fact  upon  which  the  mo- 
tion is  founded;  and  the  parties  are  not  en- 
titled, as  a  matter  of  right,  to  make  an  Issue 
of  fact  and  demand  a  jury  trial."  But  does 
tbe  motion  made  before  the  derk  In  this  case. 
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to  let  aside  the  report  of  the  conunlasloners, 
stand  on  the  same  footing  as  a  motion  made 
in  a  cause  to  vacate  an  order  of  the  court  al- 
ready made?  It  seems  to  have  been  so  de- 
cided in  the  case  of  Simmons  r.  Foscue,  81 
N.  C.  64.  That  was  a  case  In  which  the  com- 
missioners apjwlnted  to  divide  the  lands  bad 
made  theh:  report,  and  the  defendant  filed  ex- 
ceptions thereto.  The  affidavits  were  consid- 
ered by  the  Judge,  and  a  decree  made  by  him 
upon  their  consideration.  In  that  case  this 
court  said:  "But  of  the  force  and  effect  of 
the  evidence  In  inducing  the  exercise  of  that 
reasonable  discretion  reposed  by  law  In  the 
Judge  when  called  on  to  confirm  the  action  of 
the  commissioners,  he  alone  must  determine; 
and.  If  no  error  In  law  is  committed,  we  can- 
not reverse  his  decision." 

The  second  contention  of  the  defendants  Is 
that  the  order  of  the  derlt  setting  aside  the 
report  of  the  commissioners  did  not  affect  any 
substantial  right  of  the  plaintiffs,  and  there- 
tore  was  a  matter  of  discretion  with  the  clerk, 
and  Is  not  appealable.  It  is  true  that  in  Lovi- 
nler  v.  Pearce,  supra.  It  was  held  that  the  mat- 
ter of  the  refusal  of  the  probate  Judge  to  set 
aside  the  report  of  the  commissioner  was  one 
of  discretion;  but  the  court  said,  "The  dis- 
cretion is  not  willful  or  arbitrary,  but  legal." 
The  exercise  of  the  discretion  of  the  derlc  in 
the  case  before  na  was  not  purely  a  matter  of 
law,  yet  it  was  one  of  legal  inference,  and, 
under  the  C!ode,  was  appealable.    Code,  i  252. 

But  tiie  defendants  further  contend,  under 
their  second  exception,  that,  even  if  the  order 
of  the  cleric  was  appealable,  yet  the  appeal 
was  premature  and  fragmentary.  Fragmen- 
tary appeals  will  not  be  allowed,  as  has  been 
often  decided  by  this  court;  but  It  seems  to 
us  that  In  no  proper  sense  can  this  appeal  be 
called  fragmentary.  When  It  was  taken  there 
was  but  a  single  question  Involved,  and  that 
was  whether  or  not  the  lands  had  been  prop- 
erty divided  by  the  commissioners  among  the 
tenants  in  common.  If  any  other  question 
was  ever  Involved,  It  was  out  of  the  way, 
either  by  the  admissions  in  the  pleadings,  or 
by  the  terms  of  the  decree,  from  which  there 
had  been  no  appeal.  The  only  thing  Involved 
In  the  case  is  before  us  on  the  appeal  The 
second  exertion  In  neither  of  its  aspects  can 
be  sustained. 

The  third  exception  cannot  be  sustained,  for 
the  reasons  already  given  In  this  opinion.  The 
Judge  properly  had  the  matter  before  him, 
there  Is  no  error  In  law  apparent  upon  Ms  rul- 
ing, and  the  evidence  upon  which  he  found 
his  facts  we  will  not  review.  There  Is  no 
error. 

023  N.  C.  390) 

TAYLOR  et  aL  T.  McMlLLAN. 

(Supreme  Court  of  North  Carolina.     Dec.  18, 
1898.) 

Pabol  TansTs— Enforcbubnt— Eviobncb. 
In  an  action  to  enforce  a  parol  trust  it 
appeared  that  the  land  was  sold  under  execu- 


tion, and  bought  in  by  the  judgment  creditor, 
who,  at  the  debtor's  request,  on  payment  of 
the  debt,  deeded  it  to  the  lattei-'s  son.  who 
agreed  to  deed  it  back  to  his  father,  when  he 
should  so  reqoest.  The  testimony  disdoKd 
that  the  conveyance  was  made  to  defeat  cred- 
itors, but  it  was  not  lUIeged  that  the  agreement 
was  made  for  that  purpose.  Held,  that  the 
trust  should  have  been  enforced. 

Appeal  from  superior  court,  Aslie  count; ; 
Coble,  Judge. 

Action  by  Cyntha  Taylor  and  others  against 
James  McMillan.  There  was  a  judgment  of 
nonsuit,  and  plaintiffs  appeal.    Reversed. 

W.  W.  Barber,  for  appellants.  B.  A. 
Doughton,  for  appellee. 

FAIRCLOTH,  C.  J.    The  object  of  this  ac- 
tion is  to  have  a  parol  trust  declared  and  en- 
forced on  land.    It  is  admitted  that  tbe  land 
described  was  sold  by  tbe  sheriff  under  an 
execution  against  John  McMillan,  the  father 
of  plaintiffs  and   defendant,    and    was    pnr- 
cbased  by,  and  a  deed  made  to,  the  Judgment 
creditor,  John  F.  Greer,  conveying  114  acres. 
It  is  proved  that  at  the  time  of  this  sale  aiM] 
subsequent  agreement  between  said    McMil- 
lan and  the  defendant  (James  McMillan),  the 
former  was  Indebted  to  one  Ray  by  Judgment 
in  the  sum  of  $80,  which  was  subsequentlj' 
paid  off  and  satisfied  by  John  McMillan,  who 
then  demanded  a  deed  from  the  defendant. 
It  was  also  proved  that  after  tbe  sberifiTs 
sale  John  McMillan  requested  the  defendant 
to  take  the  deed  from  Greer,  saying  "that 
Wash  Ray  had  Judgment  against  tbe  land, 
and  that.  If  he  took  it  back  in  his  name,  said 
Ray  would  have  the  land  sold  again,  and  that 
he  could  not  pay  Ray  at  that  time,   bnt  he 
would  pay  him,  and  then  he  must  hare  the 
deed  to  his  land  back,  and  James  McMillan 
(defendant)  said  be  would  take  it,  and  be 
should   have  it  back."     John  McMUlan   re- 
mained  on   the   land   till   his   death.     Ray. 
Greer,  and  other  witnesses  gave  evidence  tend- 
ing to  show  the  above  facts.     When  the  plain- 
tiffs rested  their  case,  the  defendant  moved 
for  Judgment  as  of  nonsuit  on   the  ground 
that  the  plaintiffs'  testimony  "disclosed  that 
tbe  land  in  question  was  conveyed  to  Jamea 
McMillan  for  fraudulent  purposes  at  the  in- 
stance of  John  McMillan,  to  wit,  to  binder, 
delay,  or  defraud  one  Ray  In  collecting  a 
debt  against  John  McMillan."     This  motion 
was  allowed,  and  Judgment  of  nonsuit  was 
entered,  and  the  plaintiffs  appealed. 

That  Judgment  Is  erroneous.  A  court  of  eq- 
ulty  will  not  interfere  with  a  contract  If  It 
be  Illegal,  and  against  state  policy,  where  tbe 
parties  are  in  pari  delicto.  Grimes  v.  Hoyt 
65  N.  C.  271.  Where  A.  paid  tbe  purchase 
money  for  land,  and  had  title  made  to  B.  on 
a  parol  trust  for  A.,  it  was  held  that  such 
trust  was  not  embraced  in  the  statute  of 
frauds.  But  where  It  appeared  that  the  con- 
tract was  made  to  defraud  creditors,  the 
court  will  not  Interfere  with  the  legal  title. 
Turner  v.  Eford,  58  N.  C.  106.  Where  both 
parties  to  an  action  have  united  to  defraud 
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others,  the  public,  or  tbe  due  administration 
of  Justice,  or  In  a  transaction  contra  bonos 
mores,  tbe  courts  will  not  enforce  It  against 
eltber  party.    York  v.  Merrltt,  77  N.  C.  213. 
7Iie  defendant  relies  upon  these  and  similar 
decisions,  but,  unfortunately  tor  blm,  tbese 
decisions  do  not  fit  tbe  facts  In  tbe  present 
case.     There  Is  no  allegation  In  tbe  plead- 
ings that  tbe  agreement  between  tbe  defend- 
ant and  his  father  was  made  to  defraud  any 
one,  and  the  plaintiffs  do  not  allege  any  mis- 
take In  tbe  deed  or  deeds,  and  ask  to  have 
tbe   deeds  corrected.    They  Insist  that  tbe 
deeds  speak  as  Intended  by  tbe  parties,  and 
tbey  seek  to  Impress  a  parol  trust  on  tbe  legal 
estate  by  tbe  aid  of  tbe  court  of  equity,  and 
to  have  tbe  trust  executed  according  to  its 
terms  and  provisions.    The  sheriffs  sale  put 
tbe  land  out  of  tbe  creditors'  reach  and  be- 
yond the  debtor's  control.     It  bad  been  ap- 
plied to  bis  creditors,  and  tbe  agreement  was 
made  between  tbe  defendant  and  bis  father 
after  the  sale,  and  there  is  no  suggestion  of 
any   fraudulent   purpose   on   tbe   ancestor's 
part,  but  It  does  appear  that  he  was  moved 
by  the  commendable  purpose  of  rehabilitat- 
ing himself  and  family  at  tbe  old  homestead. 
He  paid  Ray's  debt,  and  the  defendant  has 
paid  nothing  for  the  land,  and  bis  position 
looks  more  in  bad  faith  towards  the  old  man 
than  tbe  evidence  discloses  against  the  old 
man.    If  the  evidence  be  true,  tbe  defend- 
ant's conduct  Is  inexcusable,  and  It  appeals 
In  vain  to  the  conscience  of  this  court   The 
plaintiffs  rely  on  Link  v.  Link,  90  N.  C.  235, 
which  is  precisely  in  point,  and  so  conclusive 
that  we  think  a  reference  to  It  and  tbe  cases 
cited  therein,  and  to  tbe  subsequent  case  of 
Hughes  V.  Pritchard,  122  N.  C.  69,  29  S.  B. 
93,  is  sufficient.    In  Link's  Case,  supra,  tbe 
parol  agreement  was  made  before,  and  in  an- 
ticipation of,  tbe  sheriff's  sale,  and  the  agree- 
ment was  enforced  by  this  court.   Error. 


a2S  N.  c.  763) 

STATE  T.  BAKRETP. 

(Sapreme  Court  of  North  Carolina.     Dee,  18, 

1898.) 

LABOBNT— FSLOMIOOS  InTBUT— iNarSUCTIOKS. 

On  a  trial  for  larceny  of  an  az  the  jury 
were  instructed  that,  if  they  believed  that 
prosecutor  missed  an  ax,  and  that  the  az 
shown  to  be  in  possession  of  accused  was  that 
Of  prosecutor,  they  should  find  him  guilty. 
BM  erroneous,  as  it  did  not  submit  tbe  ques- 
tion of  felonious  intent. 

Appeal  from  superior  conrt.  Union  eonnty; 
Oreme,  Judge. 

Milton  Barrett  was  convicted  of  larceny  of 
an  ax,  and  he  appeals.    Reversed. 


Armfleld   &  Williams,   for  appellant 
Attorney  General,  for  tbe  State. 


Tbe 


FURCHES,  J.  This  is  an  indictment  for  tbe 
larceny  of  an  ax.  Tbe  defendant  had  been 
In  tbe  employ  of  tbe  prosecutor,  who  was  a 
sawmill  owner,  and  some  time  after  tbe  de- 


fendant left  tbe  proeecutcnr's  employment  be 
missed  an  ax.  He  testified  that  be  did  not 
know  the  az  was  stolen,  and.  If  it  was  stolen,' 
he  did  not  know  that  tbe  defendant  bad  stolen 
It  But  there  was  evidence  tending  to  show 
that  some  time  after  defendant  left  the  prose- 
cutor he  went  to  work  for  one  Shannon,  and 
carried  with  him  an  az;  and  there  was  evi- 
dence tending  to  show  that  the  az  be  carried 
with  blm  to  Shannon's  was  the  ax  that  belong- 
ed to  the  prosecutor,  and  the  one  that  he  said 
be  bad  lost  The  defendant  alleged,  in  ex- 
planation of  his  possession,  that  be  traded  for 
the  az,  and  got  it  from  a  strange  negro  from 
South  Carolina.  Upon  this  evidence  the  court 
charged  tbe  Jury  as  follows:  "If  you  believe 
from  the  evidence  that  tbe  prosecutor  missed 
an  az,  and  if  you  should  believe  that  tbe  az 
described  by  the  witness  Shannon,  as  In  tbe 
possession  of  tbe  defendant,  was  that  az  of 
prosecutor,  and  believe  all  this  beyond  a  rea- 
sonable doubt  you  will  bring  In  a  verdict  of 
guilty,  otherwise  you  will  acquit  the  defend- 
ant" This  was  the  whole  charge,  and  the 
Jury  "brought  In"  a  verdict  of  guilty.  De- 
fendant excepted,  and  appealed. 

The  charge  is  fatally  defective,  for  the  rea- 
son that  it  does  not  submit  tbe  question  of 
felonious  intent  to  tbe  Jury,  which  Is  one  of 
tbe  necessary  ingredients  of  larceny.  State 
V.  Coy,  119  N.  C.  901,  26  8.  E.  120,  and  cases 
there  cited.  For  this  error  the  defendant  is 
entitled  to  a  new  trial.  We  have  before  called 
attention  to  the  careless  manner  In  which  Ju- 
ries are  often  charged,  "If  you  believe"  such 
a  fact  or  facts,  when  the  charge  should  be,  "if 
yon  find  from  tbe  evidence"  such  to  be  the 
fact  or  facts.  This  manner  of  charging  the 
Jury  Is  probably  tbe  result  of  carelessness  of 
expression.  But  It  should  not  be  Indulged  In, 
as  there  to  a  substantial  difference  In  the  two 
manners  of  charging  the  Jury.  A  Juror  may 
very  well  believe  a  thing  Is  so,  when  he  would 
not  be  willing  to  find  that  It  was  a  fact  es- 
tablished by  the  evidence.  For  tbe  error  point- 
ed oat  In  tbe  charge  there  must  be  a  new  trial. 


(12S  N.  C.  749) 

STATE  V.  AUSTIN. 

(Supreme  Conrt  of  North  Carolina.     Dec.  13, 

1898.) 

AasAWt  AHD  Battery  — Dkfesdiso  Pbopbrtt  — 
ExcEssivR  Force. 

1.  Under  Code,  !  1754,  providing  that  "any 
and  all  crops  raised  on  land,"  whether  by  a 
tenant  or  cropper,  in  the  absence  of  a  con- 
trary agreement,  "shall  be  deemed  and  held  to 
be  vested  in  possesRion  of  the  landlord  and  bis 
assigns  at  all  times,"  until  the  rent  for  said 
land,  and  all  advancements  made  and  exjjenses 
incurred  in  making  and  saving  said  crop,  shall 
be  paid,  a  landlord  who  used  personal  force 
necessary  to  defend  such  crops  from  being 
unlawfully  removed  before  the  rent  and  ad- 
vancements were  paid  is  not  guilty  of  assault 

2.  Threatening  to  beat  with  a  stick,  which 
accused  had,  certain  persons  who  unlawfully 
entered  on  land,  and  attempted  to  remove 
crops,  which  accused,  as  the  landlord,  was 
entitled  to  hold,  is  not  more  force  than  the 
protection  of  his  rights  necessitates. 
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Appeal  tron  mperior  oonrt.  Union  ooiuitjr;  |  im  dalm  and  delivery,  after  fire  days'  notice. 

'-'-  CSode,  i  1756.    He  had  no  right  to  go  on  the 

premises  after  being  forbidden,  and  pick  out 
and  carry  off  the  crop.    Error. 


Green,  Jndge. 

•    J.  E.  Austin  was  conTlcted  of  crime,  and  he 
appeals.    Error. 

Osborne,  Maxwell  3c  Keerans,  for  appellant. 
The  Attorney  Qeneral,  for  the  State. 

CLARK,  X  In  Harrison  v.  Ricks,  71  N.  a 
7,  it  Is  said:  "A  cropper  has  no  estate  in  the 
land;  that  remains  in  the  landlord.  Conse- 
quently, although  he  has  in  some  sense  the 
possession  of  the  crop,  it  Is  only  the  posses- 
sion of  a  servant,  and  is  In  law  that  of  the 
landlord.  The  landlord  must  divide  off  to  the 
cropi>er  his  share.  In  short,  he  is  a  laborer 
receiving  pay  In  a  share  of  the  crop.  Mc- 
Neeley  v.  Hart,  32  N.  a  63;  Brazier  v.  Ans- 
ley,  33  N.  C.  12."  As  against  a  cropper,  the 
landlord  always  had  the  right  to  have  posses- 
sion of  the  crop.  State  v.  Burwell,  63  N.  C. 
%1.  But  It  has  now  become  Immaterial 
whether  the  producer  of  the  crop  is  a  crop- 
per or  a  tenant,  under  Code,  {  1754,  which 
provides  that  "any  and  all  crops  raised  on 
land,"  whether  by  a  tenant  or  cropper  (in  the 
absence  of  an  agreement  to  the  contrary), 
"shall  be  deemed  and  held  to  be  vested  In 
possession  of  the  landlord  or  his  assigns  at 
all  times  until  the  rent  for  said  land  shall  be 
paid  to  the  lessor  or  his  assigns,  and  until 
said  party  or  his  assigns  shall  be  paid  for  all 
advancements  made  and  expenses  Incurred  in 
making  and  saving  said  crop."  There  is  no 
evidence  here  that  such  payments  had  been 
made.  The  defendant  was  the  landlord,  and 
In  taking  charge  of  the  basket  of  cotton,  to 
carry  It  to  his  house,  he  was  In  the  exercise 
of  his  legal  right  Even  If  Henry  Eezlah  had 
been  the  cropper  or  tenant  himself  when  he 
seized  the  basket  of  cotton,  and  attempted 
by  force  to  take  it  from  the  defendant,  the 
latter  used  no  more  force  than  was  necessary 
to  protect  his  possession  when  be  shook  his 
stick  at  him,  with  a  threat  to  strike,  and  was 
not  guilty.  State  v.  Yancey,  74  N.  C.  244. 
Here,  the  condition  of  the  defendant  was  still 
stronger,  for  the  cropper  or  tenant  was  dead, 
and  Henry  Keziah  was  not  his  administrator. 
In  entering  upon  the  premises  of  the  defend- 
ant, an  old  man  of  82,  with  a  multitude,  after 
being  forbidden  to  do  so,  and  picking  out  and 
carrying  off  the  crop,  Henry  Kezlafe  and  his 
companions  were  guilty  of  forcible  entry  as 
to  the  land,  and  of  forcible  trespass  in  remov- 
ing the  cotton  after  being  picked  out.  He 
was  a  wrongdoer  ab  Initio,  and  the  defendant 
was  only  using  sufficient  force  to  protect  the 
possession  guarantied  him  by  the  law.  It  is 
true  that,  If  the  cotton  had  already  beep  car- 
ried off,  the  landlord  could  recover  It  by  claim 
and  delivery;  but  this  is  only  an  additional 
remedy  (which  In  many  cases  would  be  ftl- 
tile),  and  does  not  take  away  the  landlord's 
right  to  retain  possession  till  he  Is  paid  for 
his  share  and  his  advancements.  If  the  land- 
lord unjustly  detains  the  crop,  the  cropper  or 
tenant  has  bli  remedy  to  obtain  a  division  up- 


(1C6  Qa.  ST) 
CENTRAL  OF  GEORGIA  BT.  CO.  v. 
CHANCY. 
(Supreme  Court  of  Georgia.    Nov.  26.   1898.) 
Afpeal — Review — Sdffioienct  of  Bvidbxce. 
The  verdict  In  this  case  was  not  withont 
some   eviderce   to    support   it,    and,    the    0DI7 
ground  in  the  petition. for  certiorari  being  that 
the  verdict  was  contrary  to  the  evidence,  this 
court  will  not  interfere  with  the  discretion  of 
the  court  below  in  overruling  the  petition  for 
certiorari. 
(S.vllabus  by  tiie  Court) 

Error  from  superior  court,  BSarly  county; 
Clarence  Wilson,  Judge  pro  hac. 

Action  by  J.  C.  Chancy  against  the  Central 
of  Georgia  Railway  Company.  Judgment  for 
plaintiff.     Defendant  brings  error.    Affirmed. 

The  ftdlowing  Is  the  official  report: 
Chancy  sued  the  railway  company  In  a 
Justice's  court  for  $50  damages  for  the  killing 
of  a  cow.  On  appeal  to  a  Jury  in  the  Jus- 
tice's court  there  was  a  verdict  for  the  plain- 
tiff for  the  amount  sued  for,  and  the  railway 
company  took  the  case  to  the  superior  court 
by  certiorari,  alleging  that  the  verdict  was 
contrary  to  law  and  the  evidence.  Tbe  cer- 
tiorari was  overruled,  and  the  railway  com- 
pany excepted. 

From  the  answer  of  the  magistrate  it  ap- 
pears that  the  railway  company  admitted  the 
killing,  and  Introduced  evidence  as  follows: 
The  engineer  testified:  He  did  not  see  the 
cow  until  after  she  was  killed.  There  were 
thick  bushes  at  that  point  He  discovered 
that  something  was  under  his  engine,  and  pre- 
sumed that  she  came  from  behind  them,  or 
rather  .from  the  left.  .  Was  on  the  lookout 
and,  if  the  cow  had  been  visible,  would  have 
seen  her.  She  was  killed  betnreen  the  blow 
post  and  .what  is  known  as  the  "poor  farn* 
public  ftrossing,"  nearly  half  way  between. 
Was  running  25  miles  an  hour  at  the  time. 
Sounded  whistle  at  blow  post  There  was. 
nothing  he  could  have  done  to  prevent  the 
killing.  The  fireman  testified  that  he  was 
shoveling  coal  at  the  time  of  the  klllbig.  and 
was  not  in  a  position  to  see  anything.  An- 
other witness  testified  that  there  were  thick 
bushes  to  the  left  of  the  rt>ad  between  blow 
post  and  crossing.  There  was  evidence  fur 
tbe  plaintiff  that  the  whistle  was  not  blow, 
at  the  blow  post,  nor  nntll  the  train  stopped 
to  take  the  cow  from  under  the  oiglne.  Also 
that  the  place  where  the  cow  was  struck  was 
on  an  embankment  about  two  feet  high,  be- 
tween the  blow  post  and  the  crossing,  that 
there  was  an  open  place  on  each  side  of  the 
engine,  and  the  cow  could  have  been  seen 
standing  on  the  track  at  that  place,  on  either 
side,  20  or  30  feet  away;  that  there  were 
a  few  little  bushes,  but  the  cow  could  have 
been  seen  lying  down  in  them. 
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W.  T.  JoBM  and  R.  H.  Powell  &  Son,  for 
plaintiff  Is  error.  S.  H.  Sbeffield,  tor  de- 
fendant In  orror. 

PER  CDBIAM.    Judgment  affirmed. 

LUMPKIN.  P.  jr.,  and  LITTLE,  J.,  absent 
on  account  of  sickness.  The  other  JosUces 
concorrlng,  except  SIMMONS,  0.  J.,  dissent- 
ing, as  follows:  The  evidence  of  the  serv- 
ants  of  the  company  rebutted  the  legal  pre- 
sumption of  negligence.  The  legal  presump- 
tion being  rebutted,  there  was  no  evidence 
tending  to  ctbow  megUgence  of  the  company, 
and  the  court  should  have  sustained  the  cer- 
tiorari. 


OMOiL  KM) 

DISPENSARY     OOH'RS     OP     TERRELL 
COUNTY  T.  THORNTON,  Tax  Collector. 

{Supreme  Court  •<  Georgia.     Nor.  26,  1868.) 

IMTOXIOATIKS   LiqOOBS— DlBPSKSiaT   OOMIIISSIOII. 

BBS— LiqnoK  Tax. 
^e  disiwnsarr  commissioners  appointed 
under  the  local  dispensary  act  for  Terrefi  coun- 
ty, approved  December  10,  1887  (Acts  1887, 
p.  662),  are  governmental  officials,  and  not  liq- 
uor dealers,  within  the  meaning  of  the  tax  act 
•f  1886. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Terrell  cooaty; 
H.  a  Sheffield,  Judge. 

Action  by  H.  O.  Thornton,  tax  collector, 
■gainst  the  dispensary  commissioners  of  Tet- 
rell  county.  Judgment  for  plainticr,  and  de- 
fendant brings  error.     Reversed. 

James  G.  Parks,  Hoke  Smith,  and  EL  0. 
Peeples,  for  plalntifr  in  error.  John  B.  Ir^ 
win,  for  defendant  la  error. 

LEWIS,  J.  It  follows  from  the  decision 
in  the  case  of  Plumb  v.  Qhristle  (Ga.)  30  S. 
K.  7S8,  that  the  dispensary  commissioners  ot 
Terrell  county,  imder  the  dispensary  act  for 
that  county,  approved  December  10,  1887 
(Acta  1887,  p.  66E2),  are  mere  govemmoital 
agents  or  officials,  not  only  emt>owered,  but 
required,  by  the  legislature  of  the  state  to 
establish,  under  certain  rules  and  conditions, 
dispensaries  for  the  sale  of  liquors  in  that 
county,  that  this  body  is  not  a  private  cor- 
poration, and  that  these  dispensaries  are  In 
no  sense  private  institutions,  but  they  are 
public  InstitDtlpns  of  the  government  created 
by  the  state  legislature  in  pursuance  of  Its 
police  power  in  the  Interest  of  public  moral- 
ity. It  is  true,  the  commissioners  in  the  act 
are  designated  a  body  corporate,  but  as  suet 
they  have  no  financial  interest  in  the  busi- 
ness of  these  dispensaries,  are  not  even  paid 
a  salary  by  virtue  of  their  office,  and  repre- 
sent no  individual  stockholders  who  are 
entitled  to  any  Income  from  the  profits  de- 
rived from  the  business.  The  power  of 
establishing  these  dispensaries  Is  conferred 
upon  the  commissioners  of  roads  and  reve- 
nue of  Terrell  county  and  their  snccessorsi 


and.  In  effect,  they  are  simply  made,  undei 
the  act,  by  virtue  of  their  office,  dispensary 
commissioners  of  Terrell  county.  Even  the 
managers  employed  by  this  body,  who  are 
actively  engaged  in  the  sale  of  these  liquors, 
do  not  depend  for  their  pay  upon  the  income 
derived  from  such  sale,  but  the  act  provides 
that  their  compensation  shall  be  fixed  with- 
out any  regard  whatever  to  the  profits  of  the 
enterprise.  The  net  profits  realized  pass  into 
public  treasuries,  one  half  going  to  the  coun- 
ty, and  the  other  to  the  municipality,  in 
which  these  dispensaries  are  located.  These 
dispensaries,  then,  being  established  by  the 
government,  and  for  the  governmental  pur- 
pose of  protecting  the  morals  of  the  people, 
they  are  really  governmental  Institutions, 
and  the  only  question  for  consideration  is 
whether  or  not  the  tax  act  approved  Decem- 
ber 24,  1886  (Acts  1886,  p.  21  et  seq.),  im- 
posing a  tax  upon  all  dealers  in  spirituous 
or  malt  liquors,  etc.  (see  division  IS,  p.  24, 
of  that  act),  applies  to  this  business.  If  It 
doe%  manifestly  this  would  be  tantamount 
to  the  government  taxing  Itself,  or  imposing 
a  tax  upon  the  public.  Oooley,  In  his  work 
on  Taxation  (page  172),  says:  "Some  tilings 
are  always  presumptively  exempted  from  the 
operation  of  general  tax  laws,  because  it  is 
reasonable  to  suppose  they  were  not  within 
the  intent  of  the  legislature  in  adopting  them. 
Such  is  the  caae  with  property  belonging 
to  the  state  and  its  municipalities,  and  which 
la  held  by  them  for  govemm»ital  purposes. 
All  such  property  is  taxable,  if  the  state  shall 
see  fit  to  tax  It;  but  to  levy  a  tax  upon  It 
would  render  necessary  new  taxes  to  meet 
the  demand  of  this  tax,  and  thus  the  public 
would  be  taxing  itself  in  order  to  raise  money 
to  pay  over  to  Itself,  and  no  one  would  be 
benefited  but  the  officers  employed,  whose 
compensation  would  go  to  increase  the  ns)s- 
less  levy.  It  cannot  be  supposed  that  the 
legislature  would  ever  purposely  lay  such  a 
burden  upon  public  property,  and  it  Is  there- 
fore a  reasonable  conclusion  that,  however 
general  may  be  the  enumeration  of  property 
for  taxation,  the  property  held  by  the  state 
and  by  all  its  municipalities  for  government- 
al purposes  was  intended  to  be  excluded,  and 
the  law  will  be  administered  as  excluding 
It  In  fact"  It  is  true,  the  tax  in  question 
is  one  not  upon  public  property,  but  upon 
a  business  or  occupation;  but  the  same  prin- 
ciple will  i^ply  where  such  business  is  being 
conducted  by  the  government  or  its  subor- 
dinate branches,  and  where  the  payment  of  the 
tax  must  necessarily  come  out  of  the  pubUc 
funds.  The  dispensary  act  itself  not  impoa- 
Ing  such  a  burden  rrpon  these  commissioners, 
we  do  not  think  the  power  of  levying  the  tax 
can  be  derived  from  the  general  tax  act  of 
the  Btate.  An  examination  of  the  dispensary 
act  itself  will  show  that  the  commission  could 
not  properly  be  classed  with  liquor  deal«8 
under  the  tax  act  No  sales  under  this  local 
act  can  ever  be  allowed  tot  private  gain. 
The  liquor  dealers  licensed  to  sell  under  the 
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laws  of  the  state  are  not  required  to  make 
the  oath  or  give  the  bond  required  by  the 
act  of  1897.  They  are  not  restricted  as  to 
who  shall  manage  their  business,  as  are  the 
dispensary  commissioners^  They  are  not  re- 
stricted by  the  state  laws  aa  to  the  quantity 
that  may  be  sold,  or  what  hours  they  may 
sell,  nor  by  the  provision  that  what  they  sell 
may  not  be  drunk  on  the  premises,  nor  as 
to  breaking  packages,  making  reports,  or  dis- 
position of  the  proceeds,  etc.  All  the  pro- 
ceeds of  the  dispensaries  must  be  turned  over 
to  the  county  and  town  authorities,  and  the 
requirement  to  establish  dispensaries  Is  man- 
datory. We  do  not  mean  to  say  that  the 
legislature  cannot  impose  a  tax  upon  such  a 
business  conducted  In  the  public  Interest 
That  question  Is  not  now  before  us.  What 
we  do  decide  Is  that  there  Is  no  existing  law 
in  this  state  which,  by  fair  and  reasonable 
construction,  imposes  any  tax  upon  the  busi- 
ness of  dealing  in  liquors  through  the  me- 
dium of  this  public  dispensary.  We  there- 
fore think  that  the  court  erred  in  overruling 
the  illegality,  and  the  Judgment  is  according- 
ly reversed.  Judgment  reversed.  All  the 
Justices  concurring,  except  LUMPKIN,  P.  J., 
and  LITTLE.  3^  absent  on  account  of  sick- 
nesa. 

DANIEL  V.  HANNAH. 

(Sapreme  Court  of  Georgia.     Not.  26,  188&) 

Appiai,  —  Rbvibw  —  Objbotioks  to  Bvidekob  — 
Deolaratioks— Salb— Dblivbrt. 

1.  A  ground  in  a  motion  for  a  new  trial,  com- 
plaining of  alleged  error  in  admitting  testimo- 
ny, cannot  be  considered  by  this  court  when 
It  does  not  appear  what  objection  was  made  by 
the  movant  to  the  introduction  of  the  evidence. 

2.  In  the  trial  of  a  case  involving  title  to  per- 
sonal property,  where  both  litigants  claim  under 
the  same  person,  one  as  a  vendee  under  a  con- 
tract of  sale,  and  the  other  as  a  widow  claim- 
ing a  year's  support,  the  mere  declarations  of 
suck  person,  made  in  his  own  interest,  after  he 
had  parted  with  possession  under  his  contract, 
and  not  in  the  presence  of  the  vendee,  are  not 
admissible  in  evidence  against  the  latter. 

3.  Where  a  debtor  verbally  agrees  to  sell  to 
his  creditor  a  definitely  specified  number  of 
bales  of  cotton  of  the  value  of  over  $60,  to  be 
credited  on  an  account  due  by  the  former  to 
the  latter  at  the  market  value  of  the  cotton 
at  a  certain  time  and  place,  there  is  a  com- 
plete acceptance  and  delivery  of  the  property 
sold,  within  the  meaning  of  section  2693(7)  of 
the  Civil  Code,  when  the  debtor  moves  the 
cotton  to  a  public  place  designated  by  the  cred- 
itor, and  agreed  upon  by  the  parties  in  their 
contract  of  sale. 

4.  The  verdict  In  this  case  was  not  contrary 
to  evidence,  and  there  was  no  abuse  of  discre- 
tion in  overruling  the  motion  for  a  new  triaL 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Talbot  county; 
W.  B.  Butt,  Judge. 

In  the  matter  of  the  appraisement  of  the 
estate  of  R.  M.  Daniel,  G.  W.  Hannah  filed 
objections  to  setting  apart  certain  property 
to  Frances  M.  Daniel,  his  widow.  Judgment 
In  favor  of  the  caveator,  and  the  widow 
tnringa  error.    AfiSrmed. 


Persons  &  Son,  for  plaintiff  in  error.  J.  H. 
McGehee  and  J.  A.  Gotten,  for  defendant  in 
error. 

LEWIS,  J.  To  the  return  of  appralaers  ap- 
pointed to  set  apart  a  year's  support  to  the 
widow  of  E.  M.  Daniel  objections  were  filed 
by  Hannah  that  certain  cotton  embraced  la 
the  return  of  the  appraisers  did  not  belong 
to  R.  M.  Danld  at  the  time  of  his  deatli,  and 
that  it  was  then,  and  is  still,  the  property  of 
caveator,  and  not  a  part  of  the  estate  of  R 
M.  Daniel.  The  case  was,  by  consent,  ap- 
pealed from  the  court  of  ordinary  to  the  sn- 
perior  court,  and  the  trial  in  the  lattw'  court 
resulted  in  a  verdict  In  favor  of  the  caveator. 
The  applicant  for  a  year's  support  moved  tot 
a  new  trial,  which  was  refused,  and  she  ex- 
cited. 

1.  The  first  ground  In  the  amended  motion 
for  a  new  trial  is  that  the  court  erred  In  per- 
mitting the  caveator  to  testify,  over  objec- 
tion of  applicant's  counsel,  that  he  bought 
the  cotton  In  dispute  from  the  husband  of  the 
applicant;  the  value  of  the  cotton  being  over 
$50.  It  does  not  appear  from  the  motion  up- 
on what  ground  this  objection  was  based  at 
the  time  the  testimony  waa  admitted.  It  b 
true,  the  reason  for  the  objection  is  suggested 
In  the  motion  by  the  words,  "the  valne  of  the 
cotton  being  over  $50,"  but  It  nowhere  ap- 
pears that  such  objection  was  actually  made 
when  the  testimony  was  objected  to  before 
the  court  bdow.  Without  intimating  that 
there  was  anything  in  this  ground,  even  if 
the  question  had  been  properly  made,  we  sim- 
ply decide,  under  repeated  rulinga  of  this 
court,  that  we  cannot  consider  It  aa  pre- 
sented by  the  record. 

2.  Another  gnx>nnd  of  alleged  error  in  the 
motion  is  that  the  court  erred  In  ruling  out 
the  testimony  of  certain  witnesses,  who  were 
not  interested  in  the  suit,  as  to  what  R.  IL 
Daniel,  the  deceased  husband,  said  to  witness- 
es, in  the  absence  of  Hannah,  the  caveator, 
concerning  the  cotton  in  dispute,  and  yet  per- 
mitting the  caveator  to  testify  about  his  trans- 
action with  deceased  In  buying  the  cotton  in 
dispute.  Theire  was  manifestly  no  error  In 
excluding  this  testimony,  as  it  waa  merely 
hearsay,  bdng  the  declarations  of  a  deceased 
party  to  the  contract,  not  even  made  under 
oath,  nor  in  the  presence  of  the  other  con- 
tracting party. 

8,  4.  It  was  further  objected  that  the  court 
erred  in  charging  the  Jury  that,  if  they  be- 
lieved from  the  evidence  that  R.  M.  Daniel 
sold  the  cotton  at  Reeves'  ginnery  to  Han- 
nah, and  in  pursuance  of  that  sale  moved  the 
cotton  to  a  place  designated  by  TTnnniih,  to 
be  credited  on  R.  M.  Daniel's  account  at  the 
price  It  would  bring  on  November  10,  1896, 
that  was  a  sale,  and  title  to  the  cotton  was 
in  Hannah.  And  again,  because  the  court 
erred  In  refusing  to  charge,  at  the  request  of 
counsel  for  applicant,  that,  as  no  earnest 
money  was  paid,  and  no  receipt  for  the  cotton 
was  given,  by  Hannah  to  Daniel  at  the  time 
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of  tbe  alleged  sale,  TTunrmh  ghonld  haye  had 
actual  possession  of  the  cotton  to  have  made 
it  a  legal  sale  of  the  cotton.  There  was  tes- 
timony by  one  witness  to  the  effect  that  be 
waa  present,  and  heard  a  conversation  be- 
tween Daniel  and  Hannah,  at  ECannah's  store, 
in  Thomaston,  on  October  10,  1896;  that  Dan- 
iel told  Hannah  that  he  iiad  hauled  seven 
bales  of  cotton  to  Mr.  Reeves';  that  it  be- 
longed to  Dr.  Hannah,  and,  if  Hannah  wished 
It,  he  would  haul  the  cotton  to  Thomaston 
for  him;  that  the  cotton  was  paid  to  Hannah 
to  go  on  Daniel's  store  account,  and  the 
agreement  was  that  Hannah  should  allow 
Daniel  the  highest  market  price  in  Thomaston 
for  the  cotton  on  November  10,  1896;  that  is, 
Daniel's  account  with  Hannah  should  be 
credited  with  the  value  of  tbe  seven  bales  of 
cotton  at  its  highest  market  value  at  that 
time.  There  was  considerable  testimony  In- 
troduced In  behalf  of  tbe  applicant  for  a 
year's  support  conflicting  with  the  evidence 
In  behalf  of  the  caveator,  and  tending  to  es- 
tablish the  fact  that  no  such  contract  was 
made  as  claimed  by  him,  and  no  credit  was 
upon  the  books  of  the  caveator  at  the  time 
of  Daniel's  death.  The  books  of  Hannah  were 
Introduced,  showing  a  credit  on  Daniel's  ac- 
count of  the  seven  bales  of  cotton  on  the  day 
Hannah  said  he  purchased  it  Hannah  testi- 
fied that  the  credit  was  there  on  that  date. 
Two  witnesses  testified  that  they  examined 
Hannah's  books  after  Daniel's  death,  and 
found  no  such  credit  on  Daniel's  account 
The  price  fixed  In  the  contract  of  purchase 
was  the  highest  market  price  in  Thomaston 
oa  November  10,  1S96.  Before  that  date, 
however,  Daniel  had  died,  and  the  appraise- 
ment for  the  year's  support  of  the  widow  had 
been  returned.  Reeves,  the  owner  of  the  gin- 
nery, swore  that  he  ginned  the  cotton  in  dis- 
pute for  Daniel,  and  Daniel  left  it  at  his  gin- 
nery; that  he  kept  it  for  Daniel;  and  Han- 
nah said  nothing  to  witness  about  the  cotton 
prior  to  Daniel's  death.  This  witness  fur- 
ther swore,  "Soon  after  tbe  cotton  was  gin- 
ned, Daniel  hauled  It  and  placed  It  on  the 
road  in  front  of  my  house."  The  charge  of 
the  court  complained  of  is  evidently  based 
upon  tbe  theory  of  the  caveator's  case  that 
the  facts  he  relied  on  for  a  recovery  consti- 
tuted an  actual  delivery  and  acceptance  of 
tbe  goods  sold.  Counsel  for  plaintiff  in  error 
contended  that  there  was  no  such  delivery  and 
acceptance  as  is  contemplated  In  section  2693, 
par.  7,  Civ.  Code,  there  being  no  testimony 
tliat  caveator  actually  received  tbe  goods  in 
his  possession,  or  that  they  had  been  deliv- 
ered by  the  vendor  to  any  one  for  him.  The 
paragraph  above  cited  provides  that  any  con- 
tract for  tbe  sale  of  goods,  etc.,  to  the  amount 
of  $60  or  more,  except  the  buyer  shall  accept 
part  of  tbe  goods  8<rid,  and  actually  receive 
the  same,  or  give  something  In  earnest  to 
bind  the  bargain  or  In  part  payment,  is  void. 
It  Is  true  that  what  would  constitute  good 
delivery  in  ordinary  contract  of  sale  would 
not  necessarily  be  sufBcient  in  that  class  of 


contracts  falling  within  the  above  statute  of 
frauds.  But  it  Is  difficult  to  conceive  how  a 
delivery  can  be  more  complete  than  it  Is  when 
dominion  and  control  over  the  property  is  re- 
linquished by  the  vendor,  and  its  absolute 
custody  and  the  unconditional  power  of  dis- 
posing of  same  are  transferred  to  the  vendee. 
While  Reeves  testified  he  held  the  cotton  for 
Daniel,  yet  it  does  not  appear  from  his  testi- 
mony, or  elsewhere  in  the  record,  that  there 
was  any  tmderstandlng  between  him  and 
Daniel,  after  It  was  moved  from  the  ginnery 
to  the  roadside,  that  Reeves  should  continue 
to  keep  the  custody  of  the  cotton  for  Dan- 
iel's benefit  On  the  other  ,hand,  according 
to  Hannah's  testimony,  It  was  moved  from 
the  ginnery  by  virtue  of  the  special  contract 
between  him  and  Daniel,  designating  a  par- 
ticular place  for  ddlvery.  This  place,  it 
seems,  was  not  even  on  tbe  premises  of  a 
turd  party,  but  on  a  public  highway,  which 
ran  by  or  through  tlie  land  of  Reeves.  This 
was  a  public  place,  and  hence  as  accessible 
to  one  party  as  the  other.  By  transferring  it 
there,  the  vendor  relinquished  all  dominion 
and  control  over  the  property,  and  the  ven- 
dee, and  he  alone,  thereby  acquired  the  right 
to  dispose  of  It  as  he  saw  proper.  We  think 
the  delivery  was  as  effectual  and  complete 
as  If,  under  the  contract  It  had  been  placed 
by  the  vendor  upon  the  platform  of  a  rail- 
road company,  or  even  upon  the  premises  of 
the  vendee  himself.  There  was  also  mani- 
festly an  acceptance  of  the  cotton  by  the 
vendee.  The  particular  thing  sold  was  des- 
ignated and  agreed  upon,  and  nothing  what- 
ever remained  to  be  done  by  either  party  aft- 
er Its  delivery  at  the  place  agrreed  upon  to 
confirm  the  sale.  No  right  remained  In  the 
vendee  to  reject  the  goods  bought  either  on 
account  of  quantl^  or  quality.  The  fact 
that  the  price  of  tbe  cotton  was  to  be  ascer- 
tained subsequently  by  the  condition  of  the 
market  at  a  particular  place  does  not  affect 
the  validity  «r  completeness  of  tbe  sale. 
Loud  V.  Prltchett  (Qa.)  30  S.  E.  870.  It  would 
seem  from  the  decisions  in  the  cases  of  Tans- 
ley  V.  Turner,  2  Bing.  N.  0.  151,  and  Cooper 
V.  Bill,  3  HurL  &  C.  722,  that  If  the  goods, 
at  the  time  of  the  bargain,  are  on  the  land  of 
a  third  person  (such  person  not  having  the 
custody  of  them  as  bailee),  or  are  in  some 
public  place  to  which  buyer  and  seller  have 
equal  right  of  access,  the  possession,  as  well 
as  the  title,  may  be  transferred  by  the  mere 
agreement  of  the  parties  to  that  effect  1 
Beach,  Mod.  Cont  pp.  668,  669.  A  fortiori 
would  such  title  and  possession  follow  where 
the  goods  are  transported  by  the  vendor  to 
a  public  place,  where  they  were  to  be  deliv- 
ered In  pursuance  of  the  contract  of  sale. 

The  authorities  cited  by  plaintiff  in  error 
from  decisions  of  this  court  we  do  not  think 
at  all  in  point.  The  case  of  Lloyd  v.  Wright, 
25  Oa.  215,  simply  decides  that  where  the 
buyer  continues  to  have  the  right  to  object 
either  to  the  quantum  or  the  quality  of  the 
goods,  there  has  been  no  acceptance  and  re- 


Digitized  by 


Google 


7se 


81  SOUTHEASa:ERN  RBPOBTEB. 


(Ga. 


ceipt  within  tlie  meaning  of  the  itatnte.  In 
Deninead  v.  OUas,  30  Ga.  637,  it  was  decid- 
ed that  a  delivery  of  goods  to  a  railroad  com- 
pany nnder  the  statute  of  frauds  Is  not  a 
delivery  to  the  purchaser,  the  company  not 
being  the  agent  of  the  buyer  "to  receive  and 
accept  the  same."  Thero  is  no  question  of 
agency  In  the  case  at  bar,  and,  as  before 
seen,  there  was,  under  the  contract,  no  right 
reserved  in  the  vendee  to  reject  the  goods  for 
any  reason.  In  Bowers  v.  Anderson,  49  Ga. 
143,  It  appeared  that  It  was  agreed  that  the 
seller  should  haul  the  cotton  to  a  certain 
place  for  the  buyer;  that,  if  It  was  bnrned, 
It  should  be  th$  loss  of  the  buyer;  that  the. 
agent  need  not  pay  the  money,  but  hold  It 
for  the  buyer  to  check  on  as  he  might  want 
It;  and  that  no  act  was  done  by  either  party 
as  to  the  payment  or  delivery;  and  the  seller 
afterwards  refused  to  deliver  the  cotton,  and 
the  agent  returned  the  money  to  his  princi- 
pal. It  was  very  properly  held  In  that  case 
that  there  was  no  actual  receipt  by  the  buyer, 
or  payment,  as  required  by  the  seventh  sec- 
tion of  the  statute  of  frauds.  In  Gunn  ▼. 
Knoop,  73  Ga.  510,  there  was  an  attempt 
to  sell  cotton  which  was  stored  In  a  ware- 
house by  the  vendor.  There  was  nothing 
done  in  pursuance  of  the  contract  except  to 
'Weigh  the  cotton,  and  agree  upon  the  price, 
the  purchaser  Indorsing  on  the  bill  containing 
the  amount  of  cotton  and  its  price,  "O.  K.," 
and  signing  his  name.  The  cotton  was  to 
remain  in  the  warehouse  until  next  morning. 
It  was  bnrned  that  night  It  was  held  that 
the  contract  of  sale  was  not  complete,  as  the 
actual  possession  remained  in  the  seller.  To 
the  same  effect  is  the  ruling  in  Sparrow  v. 
Pate,  67  Ga.  362.  From  the  opinion  of  the 
court  It  will  be  seen  that  the  decision  In  that 
case  was  based  upon  the  fact  that  the  price 
was  not  paid,  and  there  was  no  evidence  of 
delivery,  the  same  remaining  in  the  warehouse 
where  it  was  when  the  contract  was  made. 

A  marked  distinction  between  the  facts  in 
the  cases  cited  and  those  In  the  case  we  are 
now  discussing  Is  apparent  from  the  fact  that, 
nnder  this  contract,  neither  the  vendor  nor 
his  bailee  retained  possession  of  the  proper- 
ty, but,  under  the '  testimony,  the  same  was 
actually  taken  by  him  from  the  custody  of  his 
bailee,  and  delivered  to  the  vendee  at  a  place 
where  no  one  had  a  right  to  its  possession  or 
control  except  the  vendee  himself.  There 
was  a  conflict  in  the  testimony  as  to  when 
the  credit  for  the  cotton  was  placed  by  the 
vendee  on  his  boc^s,  but  we  think  this  en- 
tirely Immaterial,  for,  nnder  his  contract,  be 
could  not,  with  any  degree  of  certainty  or 
accuracy,  have  given  the  credit  until  he  as- 
certained the  condition  of  the  market  on  No- 
vember 10th,  which  was  after  other  witnesses 
had  inspected  his  books.  This  credit  actual- 
ly appeared  upon  his  books  at  the  time  of  the 
ttlaL 

Construing  the  charge  of  the  Judge  and  his 
refusal  to  charge  In  the  light  of  the  real  issue 
in  this  case,  we  think  there  was  no  error  com- 


mitted in  the  mBngi  complained  of.  At 
real  contest  and  the  material  tssne  of  fast 
for  the  Jury  to  pass  upon  was  whetb^  or  not 
the  contract  claimed  by  the  caveator  bad 
been  made  and  executed.  Upon  this,  thon^ 
there  might,  in  the  opinion  of  this  court,  have 
been  a  preponderance  of  evidence  In  favor  of 
the  applicant,  yet  the  Jury  saw  Bt  to  accept 
as  the  truth  the  testimony  Introduced  la  be- 
half of  the  caveator,  and,  this  testimony  be- 
ing BUfiScIeut  to  support  the  verdict,  we  wHI 
not  Interfere  with  the  discretion  of  Hie  trial 
Judge  in  overruling  the  motion  for  a  nev 
trial.  Judgment  affirmed.  All  the  Jtistk^ 
concurring,  except  LUMPKIN,  P.  J.,  and  LIT- 
TISB,  Jq  absent  on  account  of  sickness. 


005  Ga.  $•< 
DORSET  ▼.  MIIiLEB. 
MILLER  V.  DORSET. 
(Supreme  Court  of  Georgia.     July   22,   189SJ 

^USTIOB  COUUT — JCBIBDJOTIOH — CSBTIORABI  —  Dl- 
OISIOK. 

1.  A  Justice's  conrt  has  no  Jnrisdiction  of  la 
action  of  tort  unless  the  alleged  wrong  consist- 
ed of  injnrine  or  damaging  personal  propertj 
t>elonging  to  the  plaintiff.  Such  a  court,  there- 
fore, cannot  lawfully  entertain  or  try  a  soit 
against  a  defendant  for  fraudulently  remoThig 
property  subject  to  a  lien  held  by  the  plaintiC 
or  for  conspiring  with  another  so  to  do. 

2.  There  was  no  error  in  setting  aside  xbt 
verdict  complained  of  in  the  petition  for  cer- 
tiorari, as  toe  same  was  nnsapported  by  eyi- 
denee,  and  the  magistrate's  conrt  was  without 
jnrisdiction;  but  the  superior  court  erred  at 
not  rendering  a  final  Judgment  in  favor  of  the 
plaintiff  in  certiorari. 

(Syllabus  by  the  Court.) 

Error  from  superior  court.  White  county;  J. 
J.  Kimsey,  Judge. 

Action  by  W.  F.  Dorsey  against  J.  M.  HlUer. 
From  a  Judgment  of  the  superior  court  setting 
aside  a  verdict  in  a  Justice  court,  plainUS 
brings  error  and  defendant  assigns  cross  oror. 
Affirmed  on  main  bill  of  exceptions,  and  re- 
versed on  cross  bUL 

J.  W.  H.  Underwood  and  J.  L.  Cakes,  for 
plaintiff  in  error.  M.  G.  Boyd,  O.  J.  Lilly,  and 
G.  S.  KyUe,  for  defendant  In  error. 

LITTLE,  J.  The  only  question  of  law  which 
arises  hi  this  case  is  whether  a  Justice's  conrt 
has  Jurisdiction  in  an  action  to  recover  dam- 
ages against  one  who,  by  collusive  and  fraudu- 
lent conduct,  damaged  the  plaintiff  in  a  sum 
less  than  $100  by  destroying  the  lien  whhdi 
plaintiff  held  as  landlord  on  the  crops  of  hit 
tenant,  etc. 

1.  By  paragraph  2,  |  7,  art  fl.  Const,  Jus- 
tices of  Qie  peace  are  given  Jurisdiction  in 
an  civil  actions  arising  ex  contractu,  and  In 
cases  of  injuries  or  damages  to  personal  prop- 
erty, when  the  principal  sum  does  not  exceed 
$100.  Even  a  casual  reading  of  tills  section 
of  the  constitution  is  sufficient  to  determhie 
that  a  Justice's  conrt  has  no  jurisdiction  In 
cases  of  this  character,  nor  In  any  other  case 
where  damages  sounding  in  tort  are  sought  to 
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be  recovered,  save  only  where  the  Injnry  or 
damage  Is  to  peraonal  property.  We  are  aware 
that  In  the  case  of  James  y.  Smith,  62  Ga. 
345,  Jackson,  J.,  delivering  the  opinion  of  the 
court,  used  language  which  would  seem  to  In- 
timate that  Justices  of  the  peace,  under  the 
paragraph  of  the  constitution  above  quoted, 
bad  Jurisdiction  to  entertain  actions  In  trover 
Instituted  to  recover  property  lees  In  value 
than  $100.  An  examination  of  that  case,  how- 
ever, will  show  that  no  such  ruling  was  made. 
The  action  there  was  for  an  account  for  the 
sum  of  $52.50,  being  the  value  of  a  bale  of 
cotton,  which  It  was  alleged  James  had  con- 
verted and  sold.  On  the  trial  in  the  justice's 
court,  the  defendant  moved  to  dismiss  the 
case  on  the  ground  that  the  facts  made  it  an 
action  of  trover,  and  that  the  Justice's  court 
had  no  jurisdiction  in  cases  of  trover.  The 
justice  refused  to  dismiss.  A  certiorari  was 
sued  out  to  the  superior  court,  which  sustained 
the  certiorari,  ruling  that  the  justice's  court 
bad  no  jurisdiction  In  actions  of  trover, -but 
refused  to  pass  final  judgment  in  the  case,  and 
sent  It  back,  with  direction  that  it  had  no 
jurisdiction  In  cases  of  trover,  but  to  cause 
tbe  action  to  be  amended,  if  possible,  In  such 
a  manner  as  to  proceed  for  money  had  and 
received.  To  tbe  refusal  of  the  court  to  pass 
final  judgment  in  the  action  James  excepted 
on  the  ground  that  the  court  erred  In  sending 
the  case  back,  and  In  not  making  a  final  dispo- 
sition of  It;  and  the  question  made  in  that  rec- 
ord was,  should  the  superior  court  have  finally 
disposed  of  the  case?  It  was  held  by  this 
court  that  the  action  was  for  money  had  and 
received;  that  the  facts  were  all  In,  and  that 
there  was  nothing  to  show  that  they  would  be 
varied;  that  the  law  of  tbe  case  was  plain; 
that  no  further  trial  In  the  Justice's  court  wa« 
needed;  and  that  the  court  erred  in  not  mak- 
ing a  final  disposition  of  the  case.  It  is  true 
that  the  honored  and  learned  justice  delivering 
tbe  opinion  of  the  court  went  further,  and 
said:  "Suppose  the  case  had  been  trover,  did 
not  the  justice's  court  have  jurisdiction?"  and 
cited  an  authority  for  the  proposition  that  the 
action  of  trover  is  an  action  for  damages  to 
personal  property;  but  the  case  was  decided 
on  the  point  that  the  suit  there  was  brought 
to  recover  the  value  of  one  bale  of  cotton,  and 
on  tbe  further  principle  that  the  plaintiff  had 
the  right  to  waive  the  tort,  and  sue  for  the 
value  of  the  property  converted.  So  that  that 
case  cannot  be  held  as  authority  that  justices 
of  tbe  peace  have  Jurisdiction  to  entertain  suits 
sounding  in  tort  other  than  for  damages  to 
jjcrsonal  property.  If  the  words  of  the  con- 
stitution above  quoted  needed  any  explanation, 
the  cases  of  Williams  v.  Suiter,  76  Ga.  385, 
and  White  Star  Une  Steamboat  Co.  v.  Gor- 
don Ck).,  81  Ga.  47,  7  S.  B.  231,  are  sufilclent 
to  show  that,  In  the  opinion  of  this  court,  the 
Jurisdiction  of  justices  of  the  peace  in  cases 
other  than  those  which  arise  ex  contractu  are 
limited  to  actions  whldi  are  brought  to  recover 
damages  for  injuries  to  personal  property.  We 
do  not  deem  it  necessary  to  do  more  than  call 
81  S.B.— 4T 


attention  to  tbe  plain  language  of  the  constitu- 
tion. Tbe  action  In  the  present  case  was 
brought  to  recover  damages  which  the  plain- 
tiff alleges  he  sustained  In  consequence  of  the 
wrongful  and  fraudulent  and  coUuslve  conduct 
of  the  defendant  in  taking  possession  of  the 
crop  of  his  tenant  upon  which  the  plaintiff 
had  a  lien.  Such  an  action  cannot  lawfully  be 
tried  In  a  justice's  court. 

2.  Tbe  court  did  right  in  setting  aside  the  ver- 
dict which  had  been  rendered  for  the  plaintiff 
In  the  justice's  court,  but,  as  that  court  was 
without  jurisdiction  to  hear  and  determine  tbe 
case,  the  superior  court  erred  in  not  rendering 
a  final  Judgment  In  favor  of  the  plaintiff  in 
certiorari,  who  was  the  defendant  In  tbe  Jus- 
tice's court,  and  who  by  cross  bill  assigned  er- 
ror on  the  refusal  of  the  court  to  so  render  a 
final  judgment  in  the  case;  and  the  Judgment 
on  the  main  blU  of  exceptions  must  be  af- 
firmed; on  cross  bill,  reversed. 


(US  Qtu  611) 
WTNNB  V.  MATOR,  ETC.,  OF  Om  OF 

BA8TMAN. 
(Supreme  Ckmrt  of  Georgia.    Oct  IS,  189&) 
Obdinarob— Occupation  Tax— Docblb  Taxation. 
An  ordinance  imposing  a  tax  mon  "mer- 
chandise, meaning  deaien  In  varied   stock   ot 
goods,"  and  also  imposing  taxes  upon  persons 
engaged  in  the  sale  of  various  articles  which 
would  be  embraced  under  the  term  "merchan- 
dise," will  not,  unless  the  terms  of  the  ordi- 
nance Imperatively  require  it,  be  constraed  to 
aathorize  the  collection  of  more  than  one  tax 
upon  dealers  in  general  merchandise. 
(Syllabus  by  the  Court) 

Slrror  from  superior  court.  Dodge  county; 
C.  C.  Smith,  Judge. 

M.  Wynne  was  convicted  of  violating  an  or- 
dinance of  the  city  of  Kastman,  and  brings 
error.    Reversed. 

J.  B.  Wooten,  for  plaintiff  In  error.  J.  Bish- 
op, Jr.,  for  defendant  in  error. 

COBB,  J.  The  mayor  and  conncU  of  tbe  dty 
of  Elastman  passed  a  tax  ordinance  for  the 
year  1886,  of  which  the  following  is  a  copy: 
"Be  it  ordained  by  the  mayor  and  council  of 
the  dty  of  Eastman,  and  it  is  hereby  ordained 
by  the  authority  of  the  same,  that  the  follow- 
ing license  taxes  shall  be  levied  and  collected 
in  the  dty  of  Eastman  for  the  year '  1898: 
Boots  and  shoes,  retail,  including  repairs,  man- 
ufacturing, and  other  merchandise,  $10.00;  bi- 
cyde  agents,  $6.00;  brick,  lime,  etc.,  dealer 
In,  $S.OO;  bicyde  livery  and  repairs,  $5.00: 
carriage  and  wagon  depository,  or  deal- 
ers In  any  kind  of  vehldes,  except  bicydes, 
$5.00;  cigarettes,  dealers  in,  $5.00;  drugs,  re- 
tail and  wholesale,  including  paints,  etc,  $10.- 
00;  dealers  in  secondhand  dothing,  $5.00; 
dealers  In  musical  instruments,  $6.00;  dealers 
in  hogs  or  cattle  for  shipment  $20.00;  fish 
and  game,  dealers  In,  induding  any  kind  of 
imcured  fish  or  game,  $10.00;  fruit  and  vege- 
tables, stand  alone,  $2.60;  furniture,  akme, 
$10.00;   feed  and  livery  stable,  and  any  person 
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or  permnB  offering  for  sale  any  live  stock, 
$20.00;  groceries,  retail,  $10.00;  gnnsmlth, 
alone,  $2.00;  harness,  retail,  and  repairs,  $2.- 
50;  hardware,  retail,  alone,  $10.00;  Jeweler, 
retail,  and  repairs,  $5.00;  merchandise,  mean- 
ing dealers  In  varied  stock  of  goods,  $15.00; 
millinery,  alone,  or  in  connection  with  other 
business,  $2.50.  When  iwyable:  Each  license 
shall  be  In  the  name  of  the  person.  Arm,  or 
agents  to  whom  same  shall  be  issued;  and 
each  tax  levied  by  this  ordinance  shall  be  reg- 
istered tax,  due  and  payable  on  the  first  day 
ot  March,  1898,  except  as  hereinbefore  provid- 
ed, and  licenses  Issued  thereunder  shall  exphre 
on  the  first  of  March,  1899.  Classification:  In 
all  cases  the  person  applying  for  licenses  shall 
make  oath,  when  so  required  to  do,  that  the 
business  followed  by  the  applicant  falls  within 
ttie  class  to  which  the  ordinance  fixing  the  spe- 
cialty applies.  All  persons  entitled  to  have 
licenses  issued  to  them  under  the  ordinance, 
who  do  not  pay  for  them  in  five  days  from  date 
they  are  due,  shall  be  deemed  guilty  of  doing  a 
business  without  license,  and  shall  be  summon- 
ed before  the  mayor's  court,  and  upon  convic- 
tion shall  be  punished  by  fine  not  exceeding 
$25.00,  or  imprisonment  or  work  on  the  streets 
not  exceeding  twenty  days.  Adopted  Jany.  31, 
1898."  The  plaintiff  In  error  paid  the  tax  re- 
quired under  the  item  of  the  ordinance  impo»< 
Ing  a  tax  upon  dealers  In  "merchandise,  mean- 
ing dealers  in  varied  stock  of  goods."  In  the 
stock  carried  by  him  were  contained  wagons, 
carriages,  and  other  vehicles,  which  were  stor- 
ed In  a  building  adjacent  to  that  containing  his 
general  stock.  He  was  arraigned  before  the 
mayor's  court  of  E^astman,  charged  with  doing 
business  without  a  license,  in  that  he  was  en- 
gaged in  the  sale  of  carriages,  wagons,  and  oth- 
er vehicles,  without  paying  the  tax  prescribed 
In  the  ordinance  above  quoted.  Upon  convic- 
tion in  that  court  he  applied  for  a  writ  of  certi- 
orari, which  coming  on  for  a  hearing  and  be- 
ing overruled,  a  writ  of  error  to  this  court  was 
sued  out  by  him. 

The  municipal  authorities  of  this  dty  possi- 
bly have  powo',  under  Its  charter,  to  impose 
a  tax  upon  each  class  of  business;  and  this, 
too,  notwithstanding  the  effect  of  the  classifi- 
cation might  be  to  impose  two  or  more  taxes 
upon  a  person  who  carries  but  one  general 
stock  of  goods.  Acts  1884,  p.  167;  Keely  v. 
City  of  Atlanta,  68  Ga.  583.  The  question  now 
under  consideration,  however,  Is  not  whether 
this  power  exists,  but  whether  the  ordinance 
above  quoted  is  Intended  by  the  municipal  au- 
thorities to  be  an  exercise  of  such  power. 
Does  the  ordinance  require  that  each  owner 
of  a  general  stock  of  goods  shall  pay  a  sepa- 
rate tax  for  the  privilege  of  selling  each  class 
of  goods  embraced  in  the  stock  which  is  nam- 
ed In  the  ordinance,  or  is  the  true  interpreta- 
tion that  any  one  carrying  a  general  stock  of 
merchandise  shall  pay  only  the  tax  required 
of  dealers  carrying  a  "varied  stock  of  goods," 
and  that  persons  dealing  In  specific  articles, 
which  generally  form  a  component  part  of  "a 
varied  stock,"  shall  be  required  to  pay  a  sepa- 


rate tax  for  the  privilege  cC  sellbig  e«ck  of 
such  articles,  when  they  are  not  connecial  ia 
any  way  with  a  general  stock  of  merchandise'! 
The  latter  seems  to  na  to  be  the  correct  ints- 
pretation  of  the  ordinance.     Nearly  all  of  the 
articles  made  the  subject  of  tax  are  «rf  a  na- 
ture usually  found  in  a  general  stock  of  mer- 
chandise, and  It  would  seem  that  it  waa  t]ie 
intention  of  the  municipal  authorltiea  that,  if 
a  party  desired  to  deal  in  all  those   artx;let 
which  are  usually  sold  by  general  dealers,  lie 
should  have  the  prlvil^;e  of  doing  so  by  pay- 
ing the  tax  upon  merchandise,  which  la  dedar- 
ed  in  the  ordinance  to  be  "a  varied  stock  of 
goods."    The  amount  of  the  tax  required  tot 
this  general  license  to  deal  in  mercliandlse  be- 
ing larger  than  that  required  for  a  Ucenae  to 
deal  in  any  specific  artide  Is  a  drcoinstaact 
Indicating  that  such  waa  the  Intentimn  of  the 
council.    This  view  Is  also  sustained  when  ve 
consider  the  Item  of  the  ordinance  Imposing  a 
tax  upon  the  business  of  a  person  engaged  ia 
the  sale  of  millinery;    that  business  being  de- 
clared taxable  whether  carried  on  alone  or  la 
connection  with  other  bnainess,  rather  indicat- 
ing that  the  other  articles  usually  found  in  a 
stock  of  merchandise  not  so  dealt  with  are  not 
to  be  taxed,  if  embraced  In  such  stock.    Car- 
riages, wagons,  and  other  vehicles  are  embrac- 
ed within  the  ordinary  meaning  of  tbe  tern 
"merchandise,"  aa  well  as  within  tbe  naeaning 
of  the  term  as  It  la  defined  hi  this  ordinance 
(that  is,  "a  varied  stock  of  goods");    and  tbt 
plaintiff  in  error,  after  paying  tbe  license  la- 
posed  upon  the  sale  of  general  merchandise, 
was  entitled  to  sell  carriages,  wagons,  and  oth- 
er vehicles  without  paying  an  additional  tax. 
The  collection  of  more  than  one  spedflc  tax 
upon  a  dealer  in  merchandise,  while,  as  hu 
been  seen,  under  certain  clrctmistances,  al- 
lowable, still,  as  It  la  really  a  species  of  dou- 
ble taxation,  win  not  be  held  to  have  been  cod- 
templated  by  the  taxing  power,    unless  the 
terms  of  the  law  levying  the  tax  are  snch  u 
to  imperatively  demand  a  construction  which 
would  bring  about  this  result    Bvea  if  tlie 
mayor's  court  of  Kastman  had  anthority  to 
Impose  a  fine  \ipon  the  plaintiff  hi  error,  It  wu 
wrongfully  imposed  in  the  present  case,  be- 
cause he  has  not  been  guilty  of  any  vlolatioa 
of  the  ordinance  of  the  dty.    Judgment  re- 
versed.   All  the  Justices  concurring. 


(Ids  Oa.  SSI 
WILLIAMS  V.  STATE. 
(Supreme  Court  of  Georgia.     Oct   12,   189S.) 
Abusive  liAireuAei— Pkotooatioh— Qdistiov  toi 

JOKT. 

Wrongfully  entering  and  taking  poBaesaioa 
of  the  place  of  business  of  another  in  his  ab- 
sence, remaining  in  possession  until  his  retoia, 
and  refusing  to  leave  when  requested  to  do  •» 
by  him,  may  or  may  not  amount  to  such  proro- 
cation  as  will  justify  the  owner  in  using  ts 
the  wrongdoer,  upon  his  refusal  to  leave,  op- 
probrious words  and  abusive  language  tendtiM; 
to  cause  a  breach  of  the  peace.  On  the  trial 
of  an  indictment  against  the  owner  for  nsinc 
language  of  the  character  above  referred  to,  h 
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sfaonM  be  left  to  the  Jxnj  to  determine  wheth- 
er or  not,  in  their  jndgment,  the  circnmstances 
were  such  aa  to  justify  the  Accused. 
(Syllabus  b^  the  C:oart.) 

BSrror  from  superior  court,  Coffee  county; 
3.  Li.  Sweat,  Judge. 

iBham  Williams  was  convicted  of  using 
abusive  language,  and  brings  error.  Re- 
versed. 

Qulncey  &.  McDonald,  for  plaintiff  in  error. 
John  W.  Bennett,  Sol.  Gen.,  for  the  State. 

COBB,  J.  The  accused  was  Indicted  un- 
der that  section  of  the  Penal  Code  which  de- 
clares that  "any  person  who  shall,  without 
provocation,  use  to,  or  of,  another,  and  in  his 
presence,  opprobrious  words  or  abusive  lan- 
guage, tending  to  cause  a  breach  of  the 
peace,"  shall  be  guilty  of  a  misdemeanor. 
Pen.  Code,  S  S96.  It  appeared  from  the  evi- 
dence that  the  prosecutor  ^aa  summoned  by 
the  marshal  of  the  town  to  aid  in  the  arrest 
of  the  accused,  who  was  charged  with  a  vio- 
lation of  a  city  ordinance;  that  the  prose- 
cutor went  to  the  place  of  business  of  the  ac- 
cused,—a  livery  stable,— and,  as  he  claimed, 
by  direction  of  the  sheriff,  who  had  a  war- 
rant charging  the  accused  with  an  offense 
against  the  state,  took  charge  of  the  stable 
In  the  absence  of  the  accused;  that  the  ac- 
cused, coming  In  shortly  thereafter,  found 
the  prosecutor  in  i>osseasion  of  the  stable, 
with, a  hatchet  In  his  hand.  Accused  asked 
the  prosecutor  what  he  was  doing  there,  and 
told  him  to  leave,  which  prosecutor  refused  to 
do,  whereupon  the  accused  used  the  opprobri- 
ous language  which  is  alleged  In  the  indict- 
ment It  appeared  that  after  the  words 
were  used  the  prosecutor  closed  up  the  sta- 
ble of  the  accused  and  nailed  boards  across 
the  door.  From  the  statement  of  the  pris- 
oner it  appeared  that  when  he  ordered  pros- 
ecutor to  leave  the  stable  bis  refusal  to  do 
so  was  accompanied  with  the  use  of  profane 
langruage.  The  Judge  charged  the  Jury,  in 
effect,  that  under  the  evidence  there  was  no 
provocation  given  by  the  prosecutor  to  Justify 
the  use  of  the  words  charged  in  the  indict- 
ment We  think  this  was  error.  In  the  case 
of  Meaders  v.  State,  06  Ga.  299,  22  S.  K  527, 
the  court  instructed  the  Jury  that  under  a 
given  state  of  facts  the  accused  was  not  Jus- 
tified In  using  certain  opprobrlotiB  words.  In 
commenting  upon  this  charge,  Chief  Justice 
Simmons  says:  "The  court  thus  assumed  to 
pass  uiwn  the  defense  of  the  accused  with- 
out submitting  It  to  the  Jury,  and  thereby  de- 
cided that  the  conduct  of  the  prosecutor  was 
not  a  sufficient  provocation.  We  think  this 
was  error.  It  was  for  the  Jury  to  say  wheth- 
er there  was  a  provocation,  and,  if  so,  wheth- 
^  it  was  sufficient  to  Justify  the  accused  in 
the  language  attributed  to  him."  See,  also. 
Dyer  v.  State,  99  Ga.  20,  25  S.  B.  609.  The 
case  should  be  tried  again,  and  a  Jury  allow- 
ed, under  proper  instructions,  to  pass  upon 
the  question  as  to  whether,  under  all  the 


facta  and  drcnmstances,  the  accused  was  Jus- 
tifiable in  using  to  the  prosecutor  the  lan- 
guage charged  in  the  indictment  Judgment 
reversed.    All  the  Justices  concurring. 


(105  Ga.  830) 

BKNJAMIN  V.  STATE. 
(Supreme  Court  of  Georgia.     Oct  12,  1898.) 

liAROBRT— BtIDSNOB— VALUB  OF  PrOFEBTT. 

1.  On  the  trial  of  an  indictment  for  simple 
larceny,  the  value  of  the  property  alleged  to 
have  beeu  stolen  must  be  shown;  and  a  con- 
viction for  this  offense  cannot  legally  stand  in 
the  absence  of  such  evidence. 

2.  In  the  present  case  the  record  does  not 
show  the  value  of  the  property  alleged  to  have 
been  stolen,  and  the  verdict  of  guilty  must  he 
set  aside. 

(Syllabus  by  the  Court) 

Error  from  criminal  court  of  Atlanta;  J.  D. 
Berry,  Judge. 

Nathan  Benjamin  was  convicted  of  larceny, 
and  brings  error.     Reversed. 

Geo.  P.  Roberts,  for  plaintiff  in  error.  Jas. 
F.  O'Neill,  for  the  State. 

PER  CURIAM.    Judgment  reversed. 


a06  Oa.  655) 


KERR  T.  STATE. 


(Supreme  Court  of  Georgia.    Oct  18,  1808.) 

LaKCENT— EviDEKCB. 

L  The  question  whether  or  not,  upon  the  as- 
sumption that  the  state's  theory  as  to  the  facts 
was  duly  established  by  evidence,  the  offense 
committed  was  simple  larceny,  or  some  other 
offense,  is  dealt  with  in  the  case  of  Heooz  T. 
State,  31  S.  E.  592,  and  a  similar  question  is  dis- 
cussed in  the  case  of  Finkelstein  v.  State.  Id. 
•589,  both  decided  this  day. 

2.  It  was,  in  a  criminal  trial,  erroneoas  to  al- 
low the  state  to  prove  by  parol  the  contents  of 
a  written  telegram,  prejnaidai  to  the  accused, 
without  first  re<^uiring  the  proper  foundation 
for  the  introduction  of  the  secondary  evidence 
to  be  laid. 
(Syllabus  by  the  Court) 

Error  from  criminal  court  of  Atianta;  J.  D. 
Berry,  Judge. 

R.  Kerr  was  convicted  of  simple  larceny, 
and  brings  error.    Reversed. 

Geo.  P.  Roberts  and  I.  L.  Bishop,  for  plain- 
tiff In  error.    James  F.  O'Neill,  for  the  State. 

LUMPKIN,  P.  J.  1.  An  accusation  duly 
filed  in  the  criminal  court  of  the  city  of  At- 
lanta Jointiy  charged  B.  L.  Hecox  and  R. 
Kerr  with  the  offense  of  simple  larceny. 
They  were  tried  severally,  and  each,  being 
found  guilty,  filed  a  motion  for  a  new  trial. 
Botb  motions  were  overruled,  and  separate 
writs  of  error  were  brought  to  this  court 
The  evidence  in  the  recwd  of  Kerr's  trial 
tends  to  show  that  Hecox  was  the  actual  per- 
petrator of  the  offense  committed;  and  it  is 
evident  that  Kerr  was  convicted  upon  the 
theory  that  he  aided  and  abetted  Hecox  in 
doing  the  criminal  act,  and  that,  as  the  same 
was  a  misdemeanor,  both   were   guilty   as 
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prlndpali.  The  main  legal  question  Involyed 
Is  whether  or  not,  upon  the  assumption  that 
the  state's  theory  as  to  the  facts  was  duly 
established,  the  accused  was  guilty  of  simple 
larceny  or  of  some  other  ofTense.  The  law 
applicable  to  this  question  Is  announced  In 
Hecox'8  Case,  31  S.  B.  C92,  and  Is  fully  dis- 
cussed by  Mr.  Justice  Lewis  in  that  case,  and 
also  in  the  case  of  Finkelstein  v.  State,  Id. 
589,  both  of  which  were  this  day  decided.  It 
thus  appears  that  the  offense  in  question  was 
simple  larceny. 

Z  As  a  new  trial  Is  granted  In  Kerr's  case, 
we  refrain  from  expressing  any  opinion  up- 
on the  sufficiency  of  the  evidence  to  establish 
his  alleged  participation  in  the  larceny  com- 
mitted by  Hecox.  We  think  Kerr  Is  entitied 
to  a  new  trial  because  the  Judge  erred  In  ad- 
mitting evidence.  Over  objection  by  the  ac- 
cused, Mauker,  a  witness  for  the  state,  was 
permitted  to  testify  to  the  contents  of  a  tele- 
gram intended  for  Hecox,  .and  which,  accord- 
ing to  Mauker's  testimony,  contained  state- 
ments practically  accusing  fiecox  of  the  very 
otfense  for  which  Kerr  was  on  trial  as  an  al- 
leged confederate  of  Hecox,  and  threatening 
a  prosecution  unless  restitution  was  made. 
Mauker  further  testified  that  he  read  this 
telegram  to  Kerr,  and,  after  so  doing,  de- 
manded of  him  the  Identical  sum  of  money 
which  the  Indictment  In  this  case  charges 
Hecox  and  Kerr  with  having  stolen,  and  that 
thereupon  Kerr  handed  to  the  witness  the 
amount  of  money  In  question.  It  will  there^ 
fore  be  readily  perceived  that  the  contents 
>f  this  telegram  had  a  direct  bearing  upon 
lihe  case,  because  the  reading  thereof  to  Kerr 
apparently  Influenced  him  to  surrender  the 
money  claimed  to  have  been  stolen;  and  it 
follows  that  the  accused  had  a  right  to  de- 
mand that  proof  of  the  actual  contents  of 
the  telegram  should  be  made  by  competent 
and  legal  evidence.  Unquestionably,  the  con- 
versation between  Mauker  and  Kerr  was  ad- 
missible against  the  latter;  and  there  Is  no 
doubt  that,  in  griving  an  account  of  what 
transpired.  It  was  competent  for  Mauker  to 
testify  that  In  the  course  of  the  conversation 
he  read  a  telegram  to  Kerr,  and  In  this  con- 
nection to  state  the  terms  he  employed  in 
representing  to  Kerr  how  the  telegram  was 
worded.  The  reading  of  the  telegram  was  a 
part  of  the  res  gestae  of  the  conversation,  and 
all  that  was  said  or  done  by  Mauker  on  that 
occasion  was  relevant,  as  throwing  light  up- 
on what  Kerr  did  and  said  In  reply.  To  this 
extent  Mauker's  testimony  was  relevant,  and 
was  properly  allowed  to  go  to  the  Jury.  It 
was,  however,  another  and  an  entirely  differ- 
ent thing  to  allow  him  to  state,  independent- 
ly of  the  conversation,  what  the  contents  of 
the  telegram  actually  were.  Permitting  him 
to  do  this  was  surely  allowing  parol  evidence 
of  the  contents  of  a  writing.  His  testimony 
could  easily  have  been  confined  to  allowing 
him  to  state  what  actually  passed  between 
himself  and  Kerr,  without  going  further,  and 
testifying  affirmatively  to  the  language  em- 


braced In  the  telegram.  Rto  statment  of 
what  he  read  to  Kerr  may  or  may  not  have 
been  a  correct  version  of  the  real  contents  of 
the  telegram.  When,  therefore,  he  was  al- 
lowed to  testify  under  oath  at  the  trial  what 
these  contents  were,  he  was.  In  effect,  per- 
mitted to  corroborate  and  strengthen  the  oth- 
er iwrtion  of  his  testimony  tn  an  illegal  man- 
ner, viz.  by  proving  by  his  mere  verbal  state- 
ment what  a  written  paper  contained,  -whea 
the  paper  itself  was  the  best  evidence  as  to 
this  matter.  In  the  motion  for  a  new  trial 
It  Is  distinctiy  alleged  that  tiie  court  arcd  hi 
allowing  Mauker  to  state  the  contents  of  the 
telegram,  for  the  reason  that  "the  best  evi- 
dence of  the  contents  of  the  telegram  was 
the  telegram  Itself."  We  have  pointed  out 
that  portion  of  Mauker's  testimony  which  we 
think  was  admissible,  as  well  as  that  whid> 
was  not  In  allowing  the  witness  to  state 
Independentty,  and  not  as  a  part  of  the  cos- 
versatlon  between  himself  and  Kerr,  the  con- 
tents of  the  telegram,  we  are  quite  dear  the 
presiding  Judge  went  omtrary  to  that  rule  of 
evidence,  universally  recognized,  which  de- 
clares that  the  contents  of  a  writing  cannot 
be  proved  by  parol  without  first  showing  a 
sufficient  legal  reason  for  Its  nonprodnction. 
Judgment  reversed.  All  the  justices  concur^ 
ring. 


(103  Gb.  esu 


GASKIN  T.  8TATB. 


(Supreme  Court  of  Georgia.    Oct.  18,  1888.) 

AdSiDLT  WITH  IhTBNT  TO  RaPB — BviDKKCB. 

1.  Before  there  can  be  a  conviction  ft»r  the 
offense  ot  assault  with  Intent  to  commit  a  rape, 
it  must  appear  tliat  the  accnsed,  with  the  in- 
tention of  navin£  carnal  knowled^  of  the  fe- 
male forcibly  ana  against  her  will,  did  some 
overt  act  amounting  to  an  assault  upon  her.  It 
was  therefore  error  to  charge  the  jury  that: 
"If  you  find  that  this  defendant  formed  the  in- 
tent and  design  in  his  heart  to  have  carnal 
knowledge  of  [the  female  alleged  to  have  been 
assaulted]  forcibly  and  against  her  will,  and,  in 
the  accomplishment  of  that  evil  design  and  in- 
tent, slipped  into  her  room  and  secreted  himself 
there,  awaiting  an  opportune  moment  to  canr 
his  evil  design  into  execution,  and,  being  de- 
tected, fled  and  made  bis  escape,  the  eonrt  char- 
ges you  that  that  would  make  such  a  case  «> 
tiiat  the  necessary  element  of  assault  would  be 
in  It,  and  yon  would  be  authorized  to  find  this 
defendant  guilty  of  the  offense  as  charged  in 
the  indictment,— that  of  an  assault  with  intent 
to  rape." 

2.  The  verdict  was  contrary  to  law  and  the 
evidence,  and  the  refusal  of  a  new  trial  was 
error. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Coffee  county; 
J.  L.  Sweat  Judge. 

Jeff  Gaskln  was  convicted  of  crime,  and 
brings  error.     Reversed. 

Quincey  &  McDonald,  for  plaintiff  In  error. 
John  W.  Bennett  Sol.  Gen.,  for  the  State. 

FISH,  J.  Jeff  Gaskln,  a  negro  boy  abont  16 
or  17  years  of  age,  abont  dark  entered  through 
a  window  the  room  of  a  white  girl  about  14 
years  old,  and  concealed  himself  uider  her 
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bed.  She  came  into  the  room  to  retire  abont 
two  honn  afterwards,  and,  hearing  a  noise 
under  the  bed,  went  tor  her  mother.  Upon 
examination,  they  discovered  him.  He  Immedi- 
ately fled  through  the  window  and  escaped. 
The  room  contained  no  articles  of  value.  The 
girl's  father  and  mother  were  In  an  adjoining 
room,  Into  which  the  girl's  room  opened.  The 
mother's  bed  was  three  or  four  feet  from  that 
of  her  daughter's.  The  girl  occupied  her  room 
alone.  The  boy  bad  been  working  for  the 
girl's  father  two  or  three  months,  and  had 
been  around  the  house  a  good  deal.  Upon 
substantially  this  evidence,  Gaskln  was  con- 
victed of  assault  with  intent  to  commit  a  rape 
upon  the  girl.  His  motion  for  new  trial  as- 
signed as  error  the  charge  of  the  court  as  set 
forth  in  the  first  headnote,  and  alleged  that 
the  verdict  was  contrary  to  law  and  the  evi- 
dence. Upon  the  overruling  of  the  motion,  he 
excepted. 

1.  Before  the  Jury  would  have  been  author- 
ized to  have  found  the  accused  guilty  of  the 
offense  of  assault  with  intent  to  rape.  It  must 
have  appeared,  not  only  that  he  Intended  to 
have  carnal  knowledge  of  the  girl  alleged  to 
have  been  assaulted,  forcibly  and  against  her 
will,  but  that  he  did  some  overt  act  towards 
the  accomplishment  of  his  purpose,  which 
amounted  in  law  to  an  assault  upon  her.  That 
both  the  criminal  intent,  and  concomitant  as- 
sault towards  its  execution,  are  essential 
elements  of  the  offense.  Is  manifest  from  its 
very  name,  "assault  with  intent  to  commit 
a  rape."  An  assault  la  an  attempt  to  commit 
a  violent  injury  ui)on  the  person  of  another. 
It  waa  held  in  Brown  v.  State,  95  Ga.  481, 
20  S.  E.  495,  that  "mere  preparation  to  commit 
a  violent  injury  upon  the  person  of  another, 
unaccompanied  by  a  physical  effort  to  do  so, 
win  not  Justify  a  conviction  for  an  assault." 
There  must  be  some  demonstration  of  violence, 
some  overt  act  which  amounts  to  an  attempt, 
in  order  to  constitute  an  assault  2  Am.  & 
Eng.  Enc.  Iaw,  956.  There  can  be  no  assault 
until  the  execution  of  violence  has  begun. 
State  V.  Davis,  23  N.  C.  125.  In  the  case  at 
bar  the  trial  Judge,  In  effect,  told  the  Jury  that 
If  the  accused,  with  intent  to  commit  a  rape 
upon  the  girl,  secretly  entered  her  room  and 
concealed  himself  there,  awaiting  an  oppor- 
tunity to  execute  his  criminal  design,  and, 
npon  detection,  fled,  the  necessary  element  of 
assault  would  be  made  out,  and  they  would  be 
authorized  to  convict  the  accused  of  the  offense 
charged.  We  think  that  the  hypothesis  stated 
by  the  court  if  true  in  fact  would  have 
amounted  only  to  preparation  for  an  attempt 
to  commit  the  offense.  After  the  preparation 
tbere  was  no  overt  act  done  by  the  accused  to 
effectuate  the  criminal  design  which  would 
amount  to  an  assault  upon  the  girl.  We  must 
therefore  hold  that  the  charge  was  erroneous. 

2.  The  evidence  not  only  failed  to  show  that 
an  assault  was  made,  but  it  was  too  uncertain 
and  unsatisfactory  to  warrant  a  flndlng  that 
the  accused  had  any  intention  of  committing  a 
rape  upon  the  girl.    There  should  be  no  rea- 


sonable doubt  aa  to  the  gpeciflc  criminal  in- 
tent of  the  accused  from  the  facts  and  circum- 
stances proven.  The  verdict  was  contrary  to 
law  and  the  evidence,  and  the  court  erred  in 
not  granting  a  new  trial  Judgment  reversed. 
All  the  Justices  concurring. 


(lOfi  o».  612) 
BUBANE  V.  STATB. 
(Supreme  Court  of  Georgia.    Oct  13,  188S.) 
Crihihal  Tbbspabs— Bvidbxce. 
In  a  trial  on  an  indictment  which  charges 
the  detendant  with  haviuK  conunitted  an  act  of 
trespass  on  the  lands  of  J:  M.  and  El  F.  M.,  it 
is  error  to  charge  the  jury  that  they  would  be 
aathorized  to   convict  the  defendant  on   proof 
tliat  the  trespass  was  committed  by  him  on  the 
laud  of  J.  M.  or  £.  F.  M. 
(Syllabus  by  the  Court) 

Error  from  8ui)erlor  conrt  Pike  connty; 
H.  W.  Beck,  Judge. 

A.  £.  Eubank  was  convicted  of  criminal 
trespass,  and  brings  error.     Reversed. 

J.  J.  Rogers,  for  plaintiff  In  error.  S.  N. 
Woodward  and  O.  H.  B.  Bloodworth,  SoL 
Gen.,  for  the  State. 

LITTLE,  3.  The  plaintiff  in  error  was  In- 
dicted in  the  superior  court  of  Pike  county 
for  the  offense  of  trespass,  under  section  717 
of  the  Penal  Code.  The  indictment  charged 
the  particular  act  of  trespass  to  be  that  the 
defendant  did  "vrillfnlly  and  maliciously  sev- 
er from  the  land  of  Josh  Martin  and  from  the 
land  of  B.  F.  Martin  the  produce  growing  on 
said  land,  and  the  property  of  said  Josh  Mar- 
tin and  the  property  of  said  B.  F.  Martin; 
said  produce  being  cotton  which  was  then 
and  there  growing  on  said  land."  The  case 
was  transferred,  and  tried  in  the  county 
court  of  Pike  county,  and  resulted  in  a  ver- 
dict of  guilty.  The  defendant  filed  a  peti- 
tion for  certiorari.  In  which  be  avers  that 
the  verdict  rendered  by  the  Jury,  and  the 
Judgment  Imposed,  are  contrary  to  law  and 
the  evidence.  The  petition  further  alleges 
that  the  court  erred  in  admitting  as  evidence 
on  the  trial  of  the  case,  over  his  objection,  a 
plat  and  boundary  lines  made  by  the  coimty 
surveyor,  under  apparenUy  regular  proceed- 
ings, processioning  the  land  of  E.  F.  Martin, 
because  to  the  return  of  the  processioners  a 
protest  had  been  filed,  and  proceedings  aris- 
ing under  the  protest  were  then  pending 
in  the  superior  court  The  petition  further 
alleged  that  the  court  erred  in  giving  to  the 
Jury  the  following  charge:  "If  you  should 
believe  from  the  testimony  that  said  cotton 
was  growing  upon  the  land  of  B.  F.  Martin 
or  Josh  Martin,  and  It  was  severed  therefrom 
by  the  said  A.  B.  Eubank,  then  you  would  be 
authorized  to  find  him  guilty."  Several  oth- 
er grounds  of  error  were-  set  out  in  the  peti- 
tion, but  we  do  not  find  it  necessary  to  spe- 
cifically consider  them,  as  onr  ruling  deter- 
mines the  case  in  favor  of  the  plaintiff  in 
error,,  and  the  determination  of  the  other 
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questions  involved  Is  not  necessary  for  the 
purpose  of  another  trial.  On  tbe  hearing, 
the  certiorari  was  overruled,  and  tbe  plaln- 
'  tiff  in  error  excepted. 

The  charge  of  tbe  court  complained  of  was 
error.  The  bill  of  Indictment  charged  one 
act  of  trespass,  and  that  act  as  having  been 
committed  on  the  land  of  Josh  Martin  and  E. 
F.  Martin.  Tbe  evidence  distinctly  showed 
that  Josh  Martin  did  not  own  the  land  upon 
which  the  trespass  was  alleged  to  have  been 
committed,  but  that  E.  F.  Martin  did.  The 
former  tesUfled  that  be  had  no  interest  in  It, 
nor  the  crops  grown  on  the  land  In  the  year 
the  trespass  was  alleged  to  have  been  com- 
mitted. In  a  clvU  action  for  trespass  Mr. 
Greenleaf  says  that  a  variance  in  the  de- 
scription of  the  locus  in  quo  is  available  to  the 
defendant  under  the  plea  of  not  guilty,  as  the 
allegation  of  place  in  an  action  of  trespass 
quare  clausum  freglt  Is  essentially  descrip- 
tive of  the  particular  trespass  complained  of. 
2  Greenl.  Ev.  p.  611.  Criminal  laws  are  to 
be  strictly  construed,  and,  in  charging  an  of- 
fense which  Involves  the  liberty  of  a  citizen, 
all  the  averments  which  go  to  malce  up  the 
charge  must  be  proven  as  made;  otherwise 
the  accused  would  not  be  put  on  notice  of 
what  he  was  called  on  to  answer,  and  would 
have  no  opportunity  to  prepare  his  defense. 
In  general,  a  variance  in  the  proof  of  owner- 
ship will  vitiate  the  indictment  1  BIsh.  Or. 
Proc.  par.  582.  See,  also,  authorities  dted 
In  Id.  p.  30». 

The  exception  taken  to  the  admission  of 
the  plat  and  return  of  the  processloners  can- 
not be  considered,  because  no  specific  objec- 
tion appears  to  have  been  made  to  Its  admis- 
sion. It  may  be  stated,  however,  in  pass- 
ing, that  such  papers  are  not  hdd  even  prima 
facie  correct  where  a  protest  has  been  filed 
to  the  return  and  is  pending,  and  the  return 
does  not  become  conclusive  until  made  the 
Judgment  of  the  court  Howland  v.  Brown, 
02  Ga.  513,  17  S.  E.  806.  Because  of  the  er- 
ror In  the  charge  as  above  set  out,  the  Judg- 
ment of  the  court  below  Id  overruling  the 
certlorail  is  reversed. 


a06  Oa.  722) 

BROWN  et  al.  t.  ISON. 

(Supreme  Court  of  Georgia.    Nov.  18,  1898.) 

Appsai>— Habulsss  Brrob— BcmoiBiicr  or  Bvi- 

DBNCB. 

1.  Where  the  charge  of  the  court  complained 
of  in  the  motion  for  a  new  trial  could  not  pos- 
sibly have  affected  the  finding  of  the  jury,  ex- 
cept as  to  one  item  In  their  veidict,  and  where 
the  amount  of  this  item  was  written  oS  by 
plaintiff's  counsel,  the  charge,  even  if  erroneous, 
was  thus  made  harmless  to  defendant;  and 
hence  there  was  no  error  in  refnsing  a  new 
trial  on  this  ground. 

2.  There  being  a  conflict  in  the  testimony, 
and  that  in  favor  of  the  successful  party  being 
sufficient  to  sustain  the  verdict  as  it  now  stands, 
this  court  will  not  interfere  with  the  discretion' 
of  the  trial  judge  in  overruling  the  motion  m 
the  general  grounds. 

(Syllabus  by  the  Court) 


Error  from  city  court  of  Grlflln;  B,  W. 
Beck,  Judge. 

Action  by  F.  M.  Ison  against  Brown  k 
WUklna  Judgment  for  plalntUT.  Defend- 
ants bring  error.    Affirmed. 

J.  M.  Khnbrough,  Jr.,  and  R.  T.  Daniel,  for 
plalntifTs  in  error.  Hammond  &  CleTeland. 
for  defendant  In  error. 

LEWIS,  J.  On  January  31,  1898,  Ison  sued 
out  a  distress  warrant  against  Brown  St  WH- 
kins,  alleging  in  his  affidavit  that  the  defend- 
ants owed  him  ^130  for  rent,  of  which 
amount  $4,  the  balance  for  the  montli  of  Jan- 
uary, was  due,  and  that  the  remainder  would 
become  due  as  follows:  $18  cm  tbe  1st  day 
of  each  of  the  months  of  March,  April,  May. 
June,  July,  August,  and  September,— and 
further  alleging  that  the  defMidants  were 
moving  their  goods  from  the  rented  premises. 
Defendants  filed  a  counter  affidavit  to  the 
effect  that  they  rented  a  storeboose  from 
plaintiff  for  $14,  by  the  month,  that  the  con- 
tract terminated  at  the  end  of  each  montli. 
and  that  at  the  end  of  January,  when  they 
left,  they  paid  all  tliat  was  due  np  to  that 
time,  and  therefore  owed  plaintiff  nothing. 
Plaintiff  claimed  that  defendants  owed  liim 
rent  for  the  storehouse  at  the  rate  of  ^4 
per  month,  and  for  an  office  upstairs  at  the 
rate  of  $4  per  month,  aggregating  the  sum 
of  $130.  The  defendants  admitted  that  as 
partners  they  rented  the  storehonse  at  $14 
per  month,  but  denied  the  partnership  as  to 
the  office,  claiming  that  this  was  rented  by 
Wllklns  alone  for  his  dental  office.  The  only 
other  issue  of  fact  presented  by  the  testimony 
was  whether  or  not  the  term  of  rental  nnder 
the  contract  had  expired  when  defendants 
left  or  whether  It  continued  through  tbe 
following  September.  On  this  point  the  ev- 
idence was  directly  in  conffict  The  Jnry 
found  for  the  plaintiff  the  fall  amount  he 
claimed.  Defendants  moved  for  a  ne-w  trial 
on  the  ground  that  the  verdict  was  contrary 
to  law  and  evidence,  and  on  account  of  al- 
leged error  in  the  following  charge:  "If  tbe 
plaintiff  believed  from  the  acts  and  condnct 
of  the  defendants  that  they  were  partners, 
and  he  considered  them  partners  from  snch 
acts  and  conduct,  then  the  plaintiff  would  be 
entitled  to  recover  from  both  the  defendants, 
as  partners,  whatever  yon  find  tliat  they  are 
due  the  plaintiff  for  the  rent  of  the  store- 
room and  office."  When  the  motion  was 
heard  the  court  directed  that  the  plaintiff 
write  off  from  the  verdict  $32,  claimed  to 
be  due  as  rent  at  the  rate  of  $4  per  month 
for  the  office;  and,  this  being  done,  the  mo- 
tion for  a  new  trial  was  overruled,  and  de- 
fendants excepted. 

It  will  be  seen  from  this  statement  that 
the  charge  of  the  court  complained  of  could 
not  possibly  have  affected  the  finding  of  the 
Jury,  except  as  to  the  rent  of  the  office.  Xher« 
was  no  question  between  the  parties  as  to  the 
existence  of  the  partnership,  so  far   as  the 
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Btore  was  concerned.  The  amonnt  for  the 
office  rest  Included  In  the  yerdlct  having  been 
written  off  therefrom  by  direction  of  the 
court,  the  charge  complained  of,  even  If  er- 
roneons,  was  thus  cured  of  all  harm  to  the 
defendants.  It  could  not  possibly  have  af- 
fected the  finding  of  the  Jury  In  reference 
to  the  rent  of  the  storehouse.  The  plaintiff's 
testimony  made  out  his  case;  at  least,  for 
the  amount  claimed  to  be  due  for  the  rent 
of  the  store.  The  Terdict  now  stands  for 
only  this  amount  The  Jury  saw  fit  to  be- 
lieve plaintiff  In  preference  to  the  witnesses 
sworn  In  behalf  of  the  defendants.  The 
trial  Judge  being  satisfied  with  their  finding, 
under  the  repeated  rulings  of  this  court  we 
will  not  interfere  with  his  discretion  In  over- 
ruling the  motion  for  a  new  trial.  Judgment 
affirmed.  All  the  Justices  concurring,  except 
LUMPKIN,  P.  J.,  absent  on  account  of  sick- 
ness. 


(106  Oa.  727) 

RIGGINS  V.  ADAIR  et  aL 

(Supreme  Conrt  of  Georgia.    Nov.  17, 1898.) 
"Wills— Tbcsts—Natorb  —  Kxbcution—  Makmbd 

WOIIBH. 

Where  in  1857  one  oonv^i  land  to  another 
aa  trustee,  with  ^wer  to  have  and  to  hold  the 
property  and  its  mcrease  for  die  sole  and  sepa- 
rate use  of  the  grantor's  daughter  "during  nat- 
ural life,  free  from  all  and  every  liability  of 
her  hosband,  only  as  contracted  on  aecoont  of 
the  maintenance,  support,  and  comfort  of  the 
said"  daoghter  and  ner  children,  and  at  her 
death  "then"  the  property  is  to  he  equally  di- 
vided among  her  dtildren,  or,  in  the  event  she, 
"who  has  only  a  life  estate  In  said  property, 
shall  die  without  a  lawful  child  or  children  liv- 
ing, the  [trustee  named]  is  to  have  and  to  hold 
said  property  and  its  increase,  to  be  divided 
equally  among  the  heirs  at  law  of  the  [gran- 
tor]," hdd,  that  the  trust  is  ezecatory,  at  least 
during  the  lifetime  of  the  daughter,  and  did 
not  become  executed  by  virtne  of  the  married 
woman's  act  of  1866,  and  that  the  property  is 
liable  for  debts  created  by  the  trustee  for  the 
benefit  of  the  tmst  estate^ 
(Syllabus  by  the  Q>nrt) 

Error  from  superior  court.  Pike  county;  M. 
W.  Beck,  Judge. 

An  execution  In  favor  of  Adair  &  McC!arty 
Bros,  was  levied  on  property  to  which  a 
claim  was  Interposed  by  Mary  S.  BIggrlns. 
There  was  a  Judgment  for  plaintiffs  in  exe- 
cution, and  claimant  brings  error.   Affirmed. 

3.  S.  Pope  and  A.  B.  Pope,  for  plaintiff  In 
error.    B.  F.  Dnpree,  for  defendants  In  error. 

SIMMONS,  G.  J.  In  the  present  case  it  is 
necessary  to  determine  whether  there  was 
at  the  time  the  Judgment  of  the  plaintiffs  be- 
low was  obtained  an  existing  executory  trust. 
If  so,  the  property  of  the  trust  estate  was 
bound  by  the  Judgment  against  it  on  the  suit 
by  persons  who  had  furnished  fertilizers  for 
the  use  of  the  trust  estate.  Section  3202  of 
the  Civil  Code  recognizes  the  liability  of  a 
trust  estate  "for  articles  or  property  or  mon- 
ey furnished  for  the  use  of  said  estate,"  and 
the  Judgment  above  mentioned  was  obtained 


hi  accordance  with  that  and  the  following 
section,  the  declaration  containing  allegations 
showing  that  the  debt  sued  upon  was  binding 
upon  the  estate.  If  the  trust  was  executory, 
the  trust  estate  and  the  cestuis  que  trustent 
were,  therefore,  bound  by  the  Judgment 
Clark  V.  Flannery,  99  6a.  239,  2S  8.  E.  312. 
Ounsel  for  plaintiff  In  error  contends  that: 
"There  were  no  children  of  Mary  Susan  Xeal 
[the  daughter  of  the  grantor]  In  life  at  the 
time  of  the  execution  of  said  trust  deed,  and 
children  bom  subsequentiy  to  that  time  took 
no  Interest  thereunder.  Hence  the  trust 
created  by  said  deed  was  created  for  the 
sole  use  and  benefit  of  Mary  Susan  Neal,"— 
and  cites  the  cases  of  Lofton  v.  Mnrchlson, 
80  6a.  391,  7  S.  B.  322,  and  Balrd  v.  Brookin, 
86  6a.  709,  12  S.  B.  981.  He  then  argues 
that  the  trust  was  executed  by  the  married 
woman's  act  of  1866.  This  we  think  is  not 
true.  The  rules  of  construction  resorted  to 
in  cases  where  a  deed  does  not  show  whether 
a  grantor  Intended  to  convey  a  life  estate 
with  remainder,  or  to  create  an  estate  in 
common,  or  where  a  conveyance  is  to  a  per- 
son or  persons  and  their  childrrai,  without 
stating  whether  unborn  children  are  includ- 
ed, are  not  to  be  Invoked  where  the  Intention 
of  the  gn^antor  may  be  determined  from 
words  and  expressions  hot  the  deed  Itself.  In 
the  deed  now  under  consideration  the  prop- 
erty was  conveyed  to  the  trustee  tor  the  sole 
use  and  benefit  of  the  daughter  "during  nat- 
ural life,"  and  at  her  death  "then"  to  be  di- 
vided equally  among  her  children.  If  this 
daughter,  "who  has  only  a  life  estate  In  said 
property,"  died  "without  a  lawful  child  or 
children  living,"  the  trustee  was  to  hold  the 
property  and  its  Increase,  to  be  divided  equal- 
ly among  the  heirs  at  law  of  the  grantor. 
The  cases  cited  by  counsel,  and  also  the  cases 
there  referred  to  (among  others,  the  case  of 
Wiley  y.  Smith,  3  6a.  651),  were  based  upon 
the  rule  In  Wild's  Oase,  6  CX>ke,  16b.  That 
rule  applies  where  the  conveyance  Is  to  a 
person  and  his  children  or  issue,  he  having  at 
the  time  no  Issue.  In  each  one  of  the  cases 
above  mentioned  the  devise  or  conveyance 
was  so  made,  showing  no  intention  that  the 
children  should  take  as  remainder-men,  the 
gift  being  Immediate.  Here,  however,  the 
estate  of  the  daughjter  is  expressly  limited  to 
a  life  estate;  and  at  her  death  the  property 
Is  to  be  divided  among  her  children,  or  among 
the  heirs  at  law  of  the  grantor.  The  prop- 
erty is  g^iven  for  the  sole  and  separate  use 
of  the  daughter  during  her  natural  life,  and 
until  after  her  death  the  children  can  take 
no  Interest  under  the  deed.  The  estate  is  to 
the  daughter,  "free  from  aU  and  every  lia- 
bility of  her  husband,  only  as  contracted  on 
account  of  the  maintenance,  support  and 
comfort  of  the  [daughter]  and  her  children." 
But  this  gives  the  children  no  Interest  at  all. 
Whatever  Interest  they  may  get  under  the 
deed  is  postponed  until  after  the  death  of 
their  mother.  The  cases  cited  have,  there- 
fore, no  application  to  the  present    From 
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the  language  of  ttie  InBtrnment  Itself,  it 
seems  to  us  clear  that  the  daughter  was  to  re- 
ceive only  a  life  estate,  with  remainder  over 
to  her  children,  if  any  survived  her;  while 
If,  at  the  time  of  her  death,  and  the  conse- 
quent termination  of  the  life  estate,  she  left 
no  surviving  children,  then  the  property  was 
to  be  divided  equally  among  the  heirs  of  the 
grantor.  The  trust  was  therefore  not  exe- 
cuted by  the  act  of  1866,  for  "something  re- 
maln[ed]  to  be  done  by  the  trustee,  either  to 
secure  the  property,  to  ascertain  the  objects 
of  the  trust,  or  to  distribute  according  to  a 
specified  mode,"  and  the  trust  was  still  ex- 
ecutory.   Clr.  C!ode,  I  3156. 

The  facts  of  this  case  ditFer  materially 
from  those  of  the  case  of  Carswell  v.  Lovett, 
80  Ga.  36,  4  S.  B.  866.  In  the  latter  case 
the  trustee  held  the  property  for  the  use  of 
the  beneficiary,  to  protect  It  agralnst  the  debts 
of  her  husband.  The  husband  bad  died,  and 
at  the  death  of  the  beneficiary  the  property 
was  to  be  divided  among  her  children  and 
their  representatives,  the  remainders  being 
thus  vested.  In  the  present  case  the  prop- 
erty was  to  be  divided  equally  among  the 
children  of  the  life  tenant.  If  any  survived 
her;  If  not,  the  trustee  was  to  hold  it  and  its 
increase  to  be  divided  equally  among  the 
heirs  of  the  grantor,— the  remainder-men  be- 
ing uncertain,  and  the  remainders  contin- 
gent The  facts  of  this  case  are  more  near- 
ly like  those  in  Cusbman  v.  Coleman,  92  6a. 
r72,  19  S.  B.  46,  where  It  was  held  that 
where  the  "fee  is  carved  up  Into  an  estate 
for  life  In  favor  of  one  beneficiary,  and  a  re- 
mainder In  behalf  of  other  beneficiaries,  who 
are  uncertain  and  unascertained,  •  •  • 
the  title  as  to  the  remainder  should  be  con- 
sidered as  abiding  In  him  [the  trustee]  so 
long,  at  least,  as  the  Identical  persons  who 
are  to  talie  and  enjoy  It  are  not  ascertainable. 
Dp  to  that  time  the  trust  Is  executory,  and 
the  remainder  is  an  equitable,  not  a  legal, 
estate.  •  •  •  That  a  trust  In  remainder 
will  become  executed  on  the  happening  of  a 
certain  event  such  as  the  death  of  a  tenant 
for  life,  does  not  Involve,  as  a  presupposition, 
that  the  trustee  has  no  title  to  the  remain- 
der, but  the  contrary;  for  the  passing  of  the 
legal  title  out  of  the  trustee  Into  the  bene- 
ficiaries Is  what  executes  and  terminates  the 
trust"  In  the  present  case  It  is  impossible, 
before  the  death  of  the  life  tenant  to  ascer- 
tain who  win  be  the  remainder-men.  They 
may  be  the  children  of  Mrs.  RIggins,  surviv- 
ing her,  or  they  may  be  the  heirs  at  law  of 
the  grantor;  and  in  either  event  it  would 
seem,  under  the  deed,  that  the  trustee  la  "to 
have  and  to  hold"  the  property  to  be  equally 
divided.  So  long  as  the  life  tenant  survives, 
the  trustee  has  still  to  hold  and  secure  the 
property  and  its  increase,  to  ascertain  the  ob- 
jects of  the  trust  and  to  distribute  it  accord- 
ing to  the  mode  provided  In  the  deed.  While 
these  things  are  to  be  done,  the  trust  is  not 
executed.  Oabot  T.  Armstrong,  100  Qa.  438, 
28  S.  E.  123. 


The  trust  being  executory,  and  llie  Judg- 
ment valid  and  binding  upon  the  tmst  es- 
tate, the  trial  Judge  rightiy  held,  iqNm  the 
trial  of  the  claim  case  before  him  wttlioiit  the 
Intervention  of  a  Jury,  that  the  property  wm 
subject  to  the  execution  Issued  npon  diat 
judgment  Judgment  affirmed.  All  the  jus- 
tices concurring,  except  LUMPKIN,  P.  J., 
absent  on  account  of  sickness. 


(106  Ga.  -ilTi 

COLUMBUS  R.  CO.  t.  SIZEMORE. 

(Supreme  Court  of  Geort^     Mot.   IS,   18B6.1 

lH8TRncTio:ra — Restriction  to  Issobs — Appcal— 
Review— CAKKiBR8—£UBCTioir  raoii  Smnos. 

1.  The  special  plea  of  justification  filed  in  de- 
fense to  the  action  having  been  Btricken,  it  wu 

Jiroper  tor  the  trial  jud^re,  in  his  charge  to  tlie 
ary,  to  restrict  them  to  a  consideration  of 
the  remaining  issues  made  by  the  pleadings. 
(a)  No  exception  liaving  been  taken  to  tb« 
striking  of  tnla  plea,  the  merits  of  the  defense 
therein  set  up  cannot  properly  be  passed  npoa 
by  this  court 

2.  Viewed  in  the  Ught  of  the  pleading!  ai 
they  stood  after  strikim;  of  the  defendaot'i 
special  plea,  no  error  of  law  was  committed  ia 
any  of  the  rulings  complained  of;  the  evident* 
warranted  the  verdictj  and  no  reason  appears 
why  the  judgment  of  the  court  overmling  tiK 
motion  for  a  new  trial  should  be  set  aside. 

(Syllabus  by  the  Court.) 

BnOr  from  superior  coart,  Mnscogee  county; 
W.  B.  Butt  Judge. 

Action  by  Eta  Sizemore  against  the  Colum- 
bus Railroad  C!ompany.  Jndgment  for  plaia- 
tlS.    Defendant  brings  error.    Afflrmed. 

L.  P.  Garrard,  Prank  Garrard,  and  Bran- 
nan,  Hatcher  &  Martin,  for  plaintiff  In  error. 
C.  J.  Thornton,  A.  B.  Thornton,  and  Miller  t 
Miller,  for  defendant  In  error. 


SIMMONS,  O.  J.  The  plalntMF  brought  as 
action  for  damages  against  the  defendant  rail- 
road company  on  account  of  an  alleged  wtocg- 
ful  ejectment  from  a  waiting  room  provided 
by  the  company  for  the  accommodation  of  per- 
sons intending  to  take  passage  upon  its  can. 
In  its  answer,  the  defendant  denied  all  the  ma- 
terial allegations  of  the  plalntUTs  petition.  Bt 
special  plea  of  justification,  the  defendau 
sought  to  make  the  further  defense  that  the 
plaintiff  was  a  woman  of  loose  character,  and 
accordingly  It  was  not  only  the  right  but  the 
duty,  of  Its  officials  to  eject  her  from  its  wait- 
ing room,  which  it  had  provided  for  the  con- 
venience and  use  of  Its  lady  passengers,  and 
which  was  not  Intended  to  be  kept  for  and  oc- 
cupied by  persons  who  were  dlasolate  vc  of 
doubtful  character.  At  the  Instance  of  tiie 
plaintiff,  the  court  struck  this  plea,  and  the 
case  proceeded  to  trial  upon  the  sole  remaining 
issue  made  by  the  pleadings,  via.  whether  at 
not  the  plaintiff  was  in  fact  ejected,  aa  alleged 
in  her  petition.  Upon  this  issue,  the  Jury 
found  In  her  favor,  and,  the  defendant's  mo- 
tion for  a  new  trial  having  been  OTermled.  the 
case  is  brought  here  for  review. 

1.  Complaint  Is  made  that  the  coort  diaxied. 
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Id  effect,  that,  notwithstanding  the  plaintiff 
xnay  haVe  been  a  lewd  woman,  still,  If  her  con- 
dact  on  the  occasion  In  question  was  not  anch 
aa  was  nnbecomlng  a  lady,  her  ejection  from 
the  defendant's  waiting  room  was  wrongful. 
It  appears  that  the  court  allowed  the  defend- 
ant to  Introduce  evidence  tending  to  show  that 
the  plaintiff  was  a  common  prostitute,  whose 
general  character  was  bad;  but  this  evldente 
was  admitted  only  for  the  purpose  of  affecting 
her  credibility  aa  a  witness  in  her  own  behalf. 
Doubtless,  therefore,  the  court  intended,  by 
the  charge  above  referred  to,  not  only  to  limit 
the  purpose  for  which  the  Jury  were  authorized 
to  consider  the  evidence  relating  to  her  char- 
acter, but  to  Inatmct  them  that,  under  the 
pleadings  as  they  then  stood,  the  mere  fact 
that  the  plaintiff  was  a  woman  of  ill  repute 
and  of  Immoral  habits  would  constitute  no  de- 
fense to  the  action. 

It  Is  to  be  observed.  In  tbla  connection,  that 
the  defendant's  special  plea  of  justification  bad 
been  stricken;  and,  this  being  so,  it  was  emi- 
nently proper  for  the  trial  Judge  to  confine  the 
jury  to  a  consideration  of  the  Issues  presented 
by  the  pleadings  as  they  then  stood.  lliiB  la 
true,  whether  the  striking  of  the  plea  was  or 
was  not  erroneous.  No  exception  to  this  rul- 
ing was  taken,  and  the  action  of  the  Judge  in 
refusing  to  allow  the  defendant  to  make  the 
special  defense  sought  to  be  urged  is  not  prop- 
erly before  this  court  for  review.  We  there- 
fore wish  to  be  distinctly  understood  aa  not 
intimating  that  this  defense  was  not  in  law  a 
good  one.  Had  the  striking  of  the  special 
plea  been  excepted  to,  the  question  respecting 
It  would  be  a  very  different  one,  and  would 
present  the  case  in  another  light 

What  la  said  above  disposes  of  several  ex- 
ceptions whlcu  allege  error  in  tho  refusal  of 
the  court  to  give  In  charge  to  the  Jury  certain 
written  requests,  by  which  the  defendant  en- 
deavored to  get  before  the  Jury  the  defense  set 
np  in  Its  special  plea,  which  had  been  stricken. 

2.  Other  requests  to  charge  presented  by  the 
defendant,  but  which  the  court  refused  to  give, 
assumed  as  true  tiie  version  of  what  occurred ' 
as  detailed  by  the  company's  president,  Mr. 
Floumoy,  who  was  introduced  in  Its  behalf  as 
a  witness.  Clearly,  therefore,  they  were  prop- 
erly rejected  as  not  adjusted  to  the  testi- 
mony, which  was  decidedly  conflicting.  The 
least  objectionable  of  tiiiese  requests  was  as 
follows:  "I  charge  you  that  an  eviction  may 
be  made  by  force  or  intimidation.  Plaintiff  In- 
sists that  she  was  evicted  by  being  ordered  out 
of  the  transfer  house  by  Intimidation.  Now,  I 
charge  you  that  If  yon  believe  from  the  evi- 
dence that,  after  the  conversation  of  Floumoy, 
be  left  upon  the  car  for  his  home,  and  that 
plaintiff  remained  at  the  time  In  the  transfer 
house,  and  knew  that  Floumoy  had  gone  when 
she  left,  then  this  was  not  such  Intimidation 
at  time  of  her  leaving  as  would  constitute  an 
eviction  In  law,  and  you  should  find  for  the 
defendant."  In  the  first  place,  this  request  Is 
objectionable,  because  unauthorized  by  the  evl- 
4ence.     While  it  was  shown  that  the  com- 


pany's president  did  in  fact  leave  for  bis  home 
after  the  conversation  referred  to,  leaving  the 
plaintiff  In  the  waiting  room,  It  did  not  af- 
firmatively appear  that  she  knew  of  his  de- 
parture, or,  if  80,  of  his  Intention  to  leave  for 
his  home,  with  or  without  the  expectation  «f 
presently  returning.  On  the  contrary,  the 
plaintiff  testified  that  he  had  threatened  to 
eject  her  If  she  did  not  leave  voluntarily;  that 
she  feared  personal  violence,  and  Immediately 
departed,  leaving  him  still  at  the  station. 
While  she  may  have  been  mistaken  as  to  his 
presence  when  she  left,  It  certainly  could  not 
be  arbitrarily  assumed  that  she  knew  he  had 
previously  gone,  destined  for  his  home  (wher- 
ever that  may  have  been),  and  had  no  Inten- 
tion to  presentiy  return  and  carry  out  the 
threat  which  she  understood  him  to  have  made. 
Moreover,  the  charge  requested  Is  subject  to 
the  criticism  that  It  undertakes  to  declare,  as 
matter  of  law,  that,  If  the  plaintiff  knew  of 
Floumoy's  departure  for  his  home  before  She 
left,  the  Jury  were  bound  to  assimie  that  she 
left  voluntarily  and  of  her  own  volition,  unln- 
fiuenced  by  any  fear  of  being  forcibly  ejected 
if  she  remained.  Besides,  "Intimidation  at  the 
time  of  .her  leavhig"  was  not,  under  the  facts 
presented  by  the  evidence,  the  proper  test  to 
be  applied;  for,  If  intimidated  at  all  by  what 
Floumoy  said  to  her,  this  occurred  some  Uttie 
time  previously  to  her  actual  departure,  and 
if,  in  leaving,  she  was  really  Influenced  there- 
by, It  was  not  essential  that  the  Intimidation 
employed  should  be  coincident  with  her  de- 
parture. 

A  portion  of  the  charge  as  given,  relating 
to  the  law  concerning  ejectment  by  force,  as 
distinguished  from  ejectment  by  Intimidation, 
Is  excepted  to.  No  special  assignment  of  error 
Is,  however,  stated  or  relied  on.  Ihe  extract 
complained  of  which  is  thus  made  Is  certainly 
unobjectionable  as  an  abstract  statement  of 
well-known  legal  principles,  which  is  a  suffi- 
cient reply  to  the  assignment  of  error  made 
thereon.  Indeed,  not  only  Is  this  true,  but  the 
charge  excepted  to  appears  to  have  been  pe- 
culiarly well  adapted  to  the  pleadings  In  so 
far  as  the  same  were  sustained  by  evidence. 
The  Jury  evidentiy  accepted  the  plalntifTs  vet^' 
slon  of  what  occurred  at  the  station  between 
herself  and  the  company's  president;  and  we 
cannot  say  that,  taking  as  true  the  evidence 
Introduced  In  her  behalf,  the  finding  In  her  fa- 
vor was  unwarranted.  It  follows  that,  no  er> 
ror  of  law  having  been  committed  to  whl<^ 
exception  is  taken,  the  Judgment  overraling  the 
defendant's  motion  for  a  new  trial  should  not 
be  set  aside.  Judgment  affirmed.  All  the  Jus- 
tices concurring,  except  LUMPKIN,  P.  J.,  and 
LITTLE,  J.,  absent  on  account  of  slcknesa. 


OX  Oft.  Tsa) 

O'BRIEN  ▼.  BAKRI8  et  aL 
(Supreme  Court  of  (Georgia.    Nov.  IT,   1896.) 
Equity — Injungtiox — Commibsiox  ov  Crimk. 
Equity  has  no  Jniisdiction,  npon  the  peti- 
tion   of   Individnals,    to    interfere   in    matters 
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merely  criminal,  vr  to  eDJoln  aoT  one  from  the 
commission  of  a  crime,  when  it  does  not  appear 
that  the  acta  complained  of  affected  aaj  prop- 
erty rights  of  the  petitioners. 
(Syllabus  by  the  Coort) 

Error  from  superior  court,  Warren  county; 
Seaborn  Reese,  Judge. 

Suit  by  J.  I.  Harris  and  others  against  Joe 
O'Brien.  Judgment  for  plaintiffs,  and  de- 
fendant brings  error.    Reversed. 

Benj.  H.  HIU,  for  plainUfl  in  error.  B.  P. 
DaTls  and  James  Whitehead,  for  defendanu 
in  error. 

LEWIS,  J.  This  was  a  suit  by  Individuals 
to  enjoin  the  violation  of  a  penal  statute. 
The  petition  Itself  does  not  disclose  any  par- 
ticular Injury  to  the  property  of  the  com- 
plainants resulting  from  such  violation.  The 
only  allegation  on  this  point  is  that  some  of 
the  petitioners  own  real  estate  near  the  town 
in  which  the  sale  of  liquors  is  being  bad,  and 
that  such  sale  Injures  and  damages  their 
property,  interferes  with  their  business,  and 
is  hurtful  to  the  best  interests  of  the  church 
of  which  they  are  trustees.  There  Is  no  al- 
legation whatever  how  their  property  Is  in- 
jured, or  that  the  act  complained  of  affects 
their  rights  any  more  than  it  does  all  other 
persons  who  come  within  the  sphere  of  its 
operation.  On  the  hearing,  there  was  an  ab- 
solute want  of  any  proof  tending  to  show  any 
private  Injury,  or  any  damage  whatever  to 
the  property  rights  of  the  plaintiffs.  Mani- 
festly, then,  the  object  of  this  petition  was  not 
to  redress  a  private  grievance,  but  to  enjoin 
the  perpetration  of  an  alleged  public  wrong. 
We  cannot  conceive  upon  what  theory  equity 
could  Interfere  in  such  a  matter,  except  upon 
the  Idea  of  restraining  the  commission  of 
acts  which  amount  to  a  nuisance;  but.  If  the 
facts  alleged  In  the  petition  constitute  a  nui- 
sance. It  is  of  a  public,  and  not  of  a  private, 
nature,  for  it  Is  not  limited  in  its  Injurious 
effect  to  one  or  a  few  individuals.  In  such 
a  case  no  right  of  action  lies  to  any  individ- 
ual; but.  If  any  exist,  it  should  be  Instituted 
in  the  name  of  the  state,  upon  Information 
filed  by  the  solicitor  general  of  the  circuit. 
Civ.  Code,  8§  3858,  4761.  The  doctrine  is  too 
well  established  to  require  any  lengthy  dis- 
cussion that  equity  never  Interferes  at  the 
Instance  of  the  individual  citizen  or  person  in 
matters  merely  criminal,  or  merely  Immoral, 
which  do  not  affect  any  right  to  property. 
It  is  true,  a  court  of  equity,  under  some  cir- 
cumstances, will,  at  the  instance  of  an  indi- 
vidual, restrain  an  act  which  amounts  to  a 
violation  of  a  criminal  law;  but  the  act  Itself 
must  be  of  some  peculiar  Injury  to  the  prop- 
erty rights  of  the  party  complaining,  and  the 
court  Interferes,  not  on  account  of  the  public 
wrong,  but  on  account  of  the  private  Injury. 
Wben,  therefore,  a  case  Is  presented  by  indi- 
viduals for  the  sole  purpose  of  restraining 
or  preventing  crime,  equity  is  absolutely 
without  any  jurisdiction  whatever  over  the 


subject-matter  of  the  complaint.  See  .this 
subject  fully  discussed  in  the  following 
works,  and  citations  therein  contained: 
Kerr,  Inj.  *5;  1  High,  Inj.  {  20;  10  Am.  ft 
Eng.  Enc.  Law,  p.  914.  See,  also,  Panlk  t. 
Mayor,  etc.  (Ga.)  30  S.  E.  417. 

Where  the  court  has  no  jurisdiction  over 
the  subject-matter  of  a  suit  parties  cannot 
confer  jurisdiction  by  agreement.  Altliough 
this  question  was  not  argued  by  counael  for 
either  side  before  this  court,  and  we  presume 
it  was  waived  for  the  purpose  of  obtaining  a 
final  adjudication  as  to  the  right  of  the  plain- 
tiff in  error  to  sell  liquors,  yet  we  cannot. 
even  upon  such  consent  and  waiver,  sustain 
the  judgment  of  the  court  granting  an  Injunc- 
tion, wben  no  jurisdiction  has  been  confer- 
red upon  it  by  law.  The  judgment  In  such 
a  case  Is  void,  and  no  consent  or  waiver  of 
the  parties  litigant  can  mai^e  it  a  legal  Judg- 
ment of  a  court  of  law  or  equity.  Jndgment 
reversed.  All  the  justices  concurring,  ex- 
cept LUMPKIN,  P.  J.,  absent  on  account  of 
BicknesSk 

aOS  Oa.  «£) 

PEARSON  T.  BROWN. 

(Supreme  Court  of  Georgia.     Nov.  18,  1898.) 

Appeal— AssiosMKST  of  Erkob — Action  os  Kotb 

— Estoppel. 

1.  An  assignment  of  error  npon  the  admission 
of  evidence  cannot  be  considered  unless  the 
evidence  alleged  to  have  been  illegally  admit- 
ted be  set  forth  literally,  or  its  substance  cleai^ 
ly  stated,  either  in  the  motion  for  a  new  trial 
or  in  the  bill  of  exceptions  brought  to  this 
court. 

2.  That  the  maker  of  a  promissory  note; 
after  its  maturity,  addresses  to  the  payee  one 
or  more  letters  in  which  he  asks  for  indolgence. 
and  promises  to  pay  the  note  if  its  collection  is 
not  pressed,  will  not  operate  to  estop  him  from 
subsequently  setting  up  the  defense  of  partial 
failure  of  consideration,  notwithstanding  the 
facts  npon  which  this  defense  is  based  were 
well  known  to  him  at  the  time  he  wrote  the 
payee  to  the  effect  stated. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Putnam  county; 
John  C.  Hart,  Judge. 

Action  by  Ike  W.  Brown  against  J.  M.  Pear- 
son. Judgment  for  plaintiff.  Defendant 
brings  error.     Reversed. 

Jenkins  &  Lewis,  for  plaintiff  In  error.  W. 
T.  Davidson,  for  defendant  in  error. 

SIMMONS,  O.  J.  L  Complaint  is  made  In 
the  motion  for  a  new  trial  that  "certain  let- 
ters, six  In  number,  were  illegally  admitted 
to  the  Jury,  over  objection  of  counsrf";  that 
there  had  been  no  sufildent  proof  of  tbelr 
execution,  the  same  having  been  "offered  as 
letters  from  the  defendant  to  the  plaintiff.* 
None  of  these  letters  are  set  forth  in  the  motion, 
nor  the  contents  thereof  stated,  the  movant 
simply  making  the  above-quoted  reference 
thereto,  and  adding  that  "they  have  been 
briefed,  and  wiU  appear  in  the  brief  of  the 
evidence  filed  with  this  motion,  and  marked 
and  identified  as  letters  1  to  7."    This  is  not 
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a  anfflcleiit  assignment  of  error.  Telegraph 
Co.  T.  Mlchelson,  94  Ga.  436,  21  S.  E.  169. 
We  will  therefore  pass  to  a  consideration  of 
BQch  polnta  aa  are  properly  presented  for  ad- 
judication. 

2.  It  appears  that  the  defendant  bought  of 
the  plaintiff  a  mare,  giving  In  payment  there- 
for a  promissory  note  secured  by  a  mortgage. 
Some  considerable  time  after  the  maturity 
of  this  note,  a  number  of  letters,  purporting 
to  haye  been  written  by  the  defendant,  and 
addressed  to  the  plaintiff,  were  received  by 
the  latter  by  due  course  of  mall.  In  these 
letters  the  writer  requested  Indulgence,  prom- 
ising payment  of  a  balance  due  on  the  note 
as  soon  as  possible  If  its  collection  was  not 
pressed.  None  of  these  repeated  promises 
being  fulfilled,  the  plaintiff  finally  sought  to 
foreclose  the  mortgage  given  him.  In  de- 
fense to  the  action,  the  defendant  alleged 
that,  shortly  after  the  mare  was  delivered  to 
him.  It  was  discovered  to  be  unsound  and 
diseased;  and  consequently,  the  animal  hav- 
ing t>een  sold  on  a  warranty  that  it  was 
sound  and  well,  the  consideration  upon  which 
his  promissory  note  was  given  had  partially 
failed. 

In  submitting  to  the  Jury  the  Issue  thus  pre- 
sented, the  trial  Judge  Instructed  them  that 
"if  they  should  find  that  defendant,  Pearson, 
after  the  maturity  of  the  note,  and  with  the 
knowledge  of  the  defects  in  the  mare,  wrote 
letters  to  the  plaintiff.  Brown,  asking  for 
more  time  in  which  to  pay  the  balance  due, 
and  also  promising  to  pay  the  balance  at 
some  future  time,  he  would  then  be  estopped 
from  now  setting  up  and  pleading  a  failure  of 
consideration,  and  they  should  find  for  the 
plaintiff."  It  is  Insisted  here  that  this  charge 
was  erroneous,  "because  the  law  of  estoppel 
is  not  applicable  to  the  facts  of  this  case, 
for  the  letters,  even  if  they  admit  owing  the 
debt,  would  be  nothing  more  than  an  admis- 
sion, and  would  simply  be  a  circumstance 
for  the  Jury  to  consider,  like,  any  other  evi- 
dence t>efore  them."  We  think  the  point 
thus  made  a  good  one.  It  does  not  appear 
that  there  vras  any  novation  of  the  original 
contract  between  the  parties,  whereby.  In  con- 
sideration of  the  time  of  payment  being  ex- 
tended, Pearson  obligated  himself  by  a  new 
promise  to  pay  the  note.  On  the  contrary, 
it  would  seem  that  while,  upon  his  urgent 
solicitation.  Brown  refrained  from  taking  any 
legal  steps  to  collect  the  note,  he  never,  by 
any  agreement  to  extend  its  payment  for  any 
definite  period,  surrendered  his  right  to  re- 
sort to  his  legal  remedies  at  any  time  he  saw 
proper  to  do  so.  Nor  can  It  be  said  that, 
relying  upon  the  naked  promise  of  Pearson  to 
pay  the  note  as  soon  as  possible  If  be  was  not 
pressed.  Brown  has  suffered  injury,  or  has 
been  placed  in  any  worse  position  than  he 
otherwise  would  have  occupied.  Clearly, 
therefore,  the  doctrine  of  estoppel  cannot  be 
invoked  in  his  behalf. 

As  pobited  out  In  the  very  helpful  brief 
filed  tn  behalf  of  the  plaintiff  In  error,  none 


of  the  cases  cited  and  relied  on  by  the  de- 
fendant ta  error  can  be  regarded  as  centred 
ling  upon  the  question  here  presented.  In 
the  first  of  these,— Electric  Co.  t.  Blount,  99 
Oa.  2T2,  23  S.  E.  306,— it  appeared  that  the 
defendants,  with  a  full  knowledge  that  the 
electric  plant  built  for  them  was  defective 
and  unsuited  to  the  use  Intended,  and  "while 
a  controversy  was  pending  between  them  and 
the  contractor  as  to  the  terms  of  settlement, 
executed  and  delivered  to  the  latter  their 
promissory  notes"  for  a  balance  claimed  to 
be  due  under  the  contract  Accordingly,  this 
court  held  that,  under  the  circumstances  re- 
cited, the  giving  of  the  defendants'  promis- 
sory notes  amounted  to  a  waiver  of  ail  de- 
fects known  to  them  at  that  time.  The  case 
of  Harder  v.  Carter,  97  6a.  273,  23  8.  E.  82, 
follows  this  ruling,  as  does  also  that  of  Luns- 
ford  v.  Malsby,  101  Ga.  39,  28  S.  E.  496.  In 
American  Car  Co.  v.  Atlanta  St  Hy.  Co.,  100 
Ga.  254,  28  S.  K  40,  there  was  a  distinct 
novation  of  the  original  contract,  in  that  the 
defendants,  with  knowledge  of  the  alleged 
defects  In  property  purchased  of  the  plaintiff, 
procured  an  extension  of  the  time  of  payment 
of  the  purchase  price  as  fixed  by  the  note 
originally  given,  and  voluntarily  executed  an- 
other note  In  renewal  of  the  first  thereby 
waiving  the  defense  sought  to  be  set  up  of 
failure  of  consideration. 

In  the  case  at  bar  it  clearly  appears  that 
the  defendant,  at  the  time  he  executed  his 
promissory  note,  did  not  know  that  the  mare 
purchased  by  him  was  diseased;  so  it  can- 
not be  said  that  by  thus  closing  the  trade 
with  the  plaintiff,  this  defect  in  the  animal 
was  voluntarily  waived.  There  was,  subse- 
quently to  the  time  the  note  became  due,  and 
after  the  defective  condition  of  the  mare  was 
discovered  by  the  defendant,  no  new  promise 
on  his  part  based  upon  a  valuable  consldersr 
tlon,  which  could  operate  as  a  novation  of 
the  original  contract  No  Implied  waiver 
can  be  Inferred  from  a  naked  promise  to  pay, 
which  Is  not  legally  binding  upon  the  person 
making  the  same;  tliat  is  to  say,  such  waiver, 
if  any,  would  share  the  fate  of  the  promise, 
and  would  fall  therewith,  if  the  promise  itself 
was  Incapable  of  enforcement  Suppose,  for 
Instance,  the  defendant  had  written  the  plain- 
tiff, calling  attention  to  the  diseased  condition 
of  the  mare,  and  stating  expressly  that  he 
would  waive  the  defect  and  pay  the  note 
regardless  of  this  fact  if  not  immediately 
pressed  for  payment  Even  in  tliat  event  If 
there  was  no  consideration  for  this  vcduntary 
offer,  the  defendant  would  not  l>e  legally 
bound  thereby.  See,  In  this  connection,  28 
Am.  &  Bug.  Enc.  Law,  681,  and  cases  cited 
In  note  2.  Certainly,  an  implied  waiver  has 
no  greater  force  or  validity  than  an  express 
one.  To  sum  the  matter  up  in  a  nutshell: 
In  order  that  a  waiver  may  be  implied  aa 
necessarily  Incident  to  an .  act  done  by  a 
party.  It  must  affirmatively  appear  that  the 
act  Itself  Is  not  one  which  he  is  at  liberty  to 
repudiate    at   Measure.    We   are   therefore 
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forced  to  the  concluaton  that,  however  hurtful 
te  the  defendant  the  letters  pvirportlng  to 
have  been  written  by  hhu  may  be,  regarded 
as  an  admission  of  the  righteousness  of  the 
plaintiff's  claim,  they  do  not  amount  to  an 
estoppel,  and,  accordingly,  the  charge  of  the 
court  of  which  complaint  Is  made  was  totally 
unwarranted.  Its  practical  effect  was  to  de- 
prive the  defendant  of  all  benefit  of  the  de- 
fense relied  on.  In  the  event  the  Jury  should 
believe  these  letters  were  written  by  the  de- 
fendant himself  or  at  his  instance,  and  there- 
fore operated  greatly  to  his  prejudice.  Judg- 
ment reversed.  All  the  Justices  concurring, 
except  LUMPKIN,  P.  J.,  absent  on  account 
of  sicknesa 


(105  Oa.  799) 

RBINHART  t.  BLACKSHBAB. 
(Supreme  Court  of  Georgia.     Nov.  18,  1888.) 

APPBMi — RbVIBW— ASRIONXENT  Or  EbKOKS— JUDO- 
KBNT— LbaVB  to  SeLL  TRUST  PBOPBBTT 

— Pbesciiptions. 

1.  An  assignment  of  error  which  neither 
states  what  (if  any)  objection  was  made  to 
evidence  alleged  to  have  been  illegally  admit- 
ted, nor  undertakes  to  set  forth  literally  or  in 
substance  the  evidence  referred  to,  cannot  be 
considered  by  this  court. 

2.  An  order  passed  by  a  judge  of  the  superior 
court,  whether  in  term  or  at  chambers,  grant- 
ing an  application  presented  by  a  trustee  tor 
leave  to  sell  properly  held  by  him  in  trust,  has 
all  the  sanctity  which  attaches  to  a  formal 
judgment  rendered  by  a  court  of  general  juris- 
diction, and,  accordingly,  every  presumption  in 
favor  of  its  validity  is  to  be  indulged,  (a)  This 
being  so,  it  will  be  presumed,  in  the  absence  of 
any  proof  to  the  contrary,  that  all  necessary 
parties  to  the  proceeding  were  regularly  be- 
fore the  court,  or  that  else  such  order  would  not 
have  been  passed. 

3.  Under  the  evidence  submitted  In  the  pres- 
ent case,  a  finding  for  the  defendant  was  de- 
manded, and  therefore  the  trial  court  did  not 
err  in  directing  a  verdict  in  his  favor. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Laurens  county; 
John  C.  Hart,  Judge. 

Action  by  Leila  Beinhart  against  Freeman 
Blackshear.  Judgment  for  defendant,  and 
plaintiff  brings  error.    AflSrmed. 

John  M.  Stubbs,  T.  B.  Felder,  and  Alex. 
Akennan,  for  plaintiff  in  error.  T.  L,  Griner 
and  James  E.  BUnes,  for  defendant  In  error. 

FISH,  J.  L  The  only  error  assigned  hi  the 
bill  of  exceptions  now  before  us  is  that  the 
trial  Judge  erred  in  overruling  the  plalntUTs 
motion  for  a  new  trial.  One  of  the  grounds 
of  the  motion  was  as  follows:  "Because  the 
court  erred  In  admitting  in  evidence  the  deed 
from  John  T.  Duncan,  trustee,  to  J.  J.  F. 
Blackshear,  and  the  petition  and  order  of  court 
upon  which  the  same  was  based."  As  will 
readily  be  observed,  no  attempt  Is  made  by  the 
movant  to  state  what  objection.  If  any,  was 
made  to  the  admission  of  the  evidence  when 
affered.  (consequently,  we  cannot  deal  with 
this  ground,  for,  as  repeatedly  ruled  by  this 
court,  such  an  omission  is  fatal.  Furthermore, 


the  movant  does  not  imdertake  to  set  forfii, 

either  literally  or  In  substance,  the  evidence  re- 
ferred to.  This  of  Itself  would  be  a  sufScient 
reason  for  our  declining  to  consider  the  alleged 
error  complained  of.  Telegraph  C!o.  ▼.  Mlch- 
elson,  94  Ga.  430,  21  S.  E.  169;  Pearson  v. 
Brown  (Ga.)  31  S.  E.  746.  We  shall  therefore 
pass  to  the  general  grounds  of  the  motion,  all 
alleging  that  the  verdict  returned  was  contrary 
to  law  and  the  evidence,  and  opposed  to  the 
principles  of  justice  and  equity. 

2.  It  appears  that  on  December  29,  1864,  the 
plaintiff's  father,  under  whom  she  claiuoLS,  exe- 
cuted a  deed  of  trust  tor  the  benefit  of  bis  wife 
and  children,  whereby  the  legal  title  to  the 
premises  in  dispute  passed  Into  Jobn  T.  Dun- 
can, as  trustee.  On  December  5,  1865.  Dun- 
can, as  trustee,  conveyed  the  premises  to  Jo- 
seph J.  F.  Blackshear,  under  whom  the  defend- 
ant holds  through  a  regular  chain  of  title.  The 
conveyance  last  ^f  erred  to  recited  that  it  was 
executed  by  the  trustee  under  and  by  vlrtne 
of  a  decree  of  the  sui>erlor  court  of  Laurens 
county,  rendered  at  the  October  term,  1863,  of 
that  court.  The  application  of  the  trustee  for 
leave  to  sell,  and  the  order  of  court  granting 
the  same,  were  also  introduced  in  evidence  in 
behalf  of  the  defendant  At  the  time  this  or- 
der was  passed,  the  plaintiff  was  a  minor; 
but  whether  or  not  she  was  served  with  notice 
of  the  proceedings,  and  a  guardian  ad  litem 
appohited  to  represent  her  upon  the  hearing 
of  the  trustee's  application  to  sell,  does  not 
affirmatively  appear.  Certain  it  la,  however. 
It  was  neither  alleged  in  the  pleadings  filed  in 
her  behalf  In  the  present  case,  nor  shown  by 
the  evidence  Introduced  on  the  hearing  there- 
of, that.  In  point  of  fact,  she  was  not  served, 
or  that  she  was  not  duly  represented  by  a 
guardian  ad  litem.  In  the  proceeding  upon 
which  the  order  of  court  above  referred  to 
was  based. 

Nevertheless,  it  to  contended  by  counsel  for 
the  plaintiff  In  error  hi  the  brief  filed  in  ha 
behalf  that  she  Is  not  bound  by  this  order,  for 
the  reason  that  she  was  not  served,  and  be- 
cause no  guardian  ad  litem  for  her  was  ap- 
pointed; and  the  assertion  is  made  that  "the 
record  shows  this  was  not  done."  We  cannot 
better  meet  this .  contention  than  by  quoting 
somewhat  at  length  from  the  opinion  recently 
filed  by  Lumpkin,  P.  J.,  hi  the  case  of  Wagnon 
V.  Pease  (Ga.)  30  S.  B.  805,  wherein  it  was 
said,  in  reply  to  the  argument  of  counsel  that 
because  the  record  of  the  proceedings  before 
the  chancellor,  which  had  been  Introduced  hi 
evidence,  did  not  show  service  upon  the  cestuis 
que  trustent.  It  followed  conclusively  that  they 
were  not  in  fact  served:  "If  this  condusioii 
of  fact  necessarily  resulted  from  the  premises 
stated,  the  particular  contention  now  under 
consideration  would  undoubtedly  be  a  good 
one.  But,  as  will  have  been  observed  from 
the  above  statement  of  what  thto  record  shows, 
the  real  truth  of  the  matter  to  that,  while  It 
does  not  affirmatively  appear  that  service  was 
In  fact  duly  made,  there  Is  absolutely  nothing 
going  to  show  the  contrary.    In  other  words. 
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the  record  Is  merely  silent  as  to  this  point 
This  being  so,  eTeryfblng  Is  to  be  presumed  In 
fayor  of  the  TsUdlty  of  the  order  of  conrt, 
which  [as  was  mied  In  Pease  t,  Wagnon,  98 
Ga.  3fil,  20  S.  E.  637]  la  to  be  regarded  as  hav- 
ing all  the  sanctity  which  attaches  to  a  formal 
Judgment  rendered  by  a  court  of  general  Juris- 
diction. It  follows,  of  course,  that.  In  the  ab- 
sence of  proof  showing  a  failure  to  serre  the 
parties  Interested  In  the  proceeding,  the  pre- 
sumption would  be'that  every  one  to  be  affect- 
ed thereby  was  properly  before  the  court,  else 
the  order  would  not  have  been  passed." 

S.  The  order  of  conrt  upon  which  the  de- 
fendant In  the  present  case  relied  was,  ap- 
parently, bhidlng  and  conduslve  upon  the 
plaintiff  as  to  the  right  of  her  trustee  to  sell 
the  land  In  controversy.  She  neither  alleged 
nor  proved  the  contrary.  Accordingly,  a  find- 
ing for  the  defendant  was  the  only  logical  re- 
sult which  could  have  been  reached,  and  the 
trial  conrt  properly  directed  the  Jury  to  return 
a  verdict  in  his  favor.  Judgment  affirmed. 
All  the  Justices  concurring,  except  LUMPKIN, 
P.  J.,  absent  on  account  of  sickness. 


(105  Oa.  743) 

WILLIAM8  V.  STATE. 

(Supreme  Court  ef  Georgia.     Nov.  18,  189a) 

Btbalins  from  Railboad  Cab— Vshck— Bti- 

DBNCB.       ' 

A  verdict  of  guilty  upon  an  indictment 
charging  the  accused  with  the  specific  offense 
of  entering  and  stealing  from  a  railroad  car  is 
not,  as  to  venue,  sustained  by  evidence  show- 
ing merely  that  the  accused  carried  the  stolen 
goods  into  the  county  where  the  trial  took 
place;  bat  in  such  case  It  should  affirmatively 
appear  that  the  larceny  from  the  car  actually 
occurred  in  that  county,  (a)  Ths  evidence  in 
th«  present  case  was  not  sufficient  to  show  that 
the  offense  charged  was  committed  In  the  coun- 
ty where  the  trial  was  had,  and  the  verdict  of 
guilty  was,  for  that  reason,  illegal,  and  sbonld 
nave  been  set  aside. 
(Syllabus  by  the  CJonrt.) 

.Error  from  superior  court,  Bibb  county; 
W.  H.  Felton,  Jr.,  Judge. 

J.  H.  Williams  was  convicted  of  stealing 
from  a  railroad  car,  and  brings  error.  Re- 
versed. 

M.  O.  Bayne,  for  plaintiff  in  error.  Bob! 
Hodges,  Sol.  Gen.,  for  the  State. 

COBB,  J.  Williams  was  hidicted  Is  the 
superior  court  of  Bibb  county  for  the  offense 
of  entering  and  stealing  from  a  railroad  car. 
Having  been  convicted,  he  made  a  motion 
for  a  new  trial,  on  the  grounds  that  the  ver- 
dict was  contrary  to  law  and  the  evidence, 
and  because  the  venue  of  the  c^ense  was 
not  proven.  The  motion  was  overruled,  and 
the  accused  excepted.  The  evidence  adduced 
upon  the  trial  was,  In  substance,  as  follows: 
Abont  11  o'clock  on  the  night  of  May  9,  1888, 
W.  F.  Coombs  got  on  a  sleeping  car  at  Jesup, 
and  went  to  bed  and  to  sleep.  The  train 
ran  through  Bibb  county  that  night  Coombs 
did  not  wake  up  until  he  got  to  a  place  near 


▲flanta,  next  morning,  when  he  found  that 
he  had  lost  certain  articles  of  value,  among 
which  were  a  vest  and  a  gold  watch  and 
chain.  The  vest  he  afterwards  recovered 
from  the  agent  of  the  railroad,  with  whom  it 
had  been  left  by  some  person.  The  watch  was 
In  the  vest  pocket  when  Coombs  retired  to 
bed,  but  was  not  in  the  vest  when  he  re- 
ceived it  from  the  agent  The  watch  taken 
from  the  accused  by  the  officers  was  the 
same  watch  that  was  lost  but  the  initials 
"J.  B.  W."  had  been  put  on  since.  Jesup  is 
about  60  mUes  from  Macon.  The  accused 
was  arrested  on  the  3d  day  of  August,  in  the 
city  of  Macon,  and  the  watch  taken  from 
him  at  that  time.  Accused  said  when  ar- 
rested that  he  had  bought  the  watch  last 
fall,  in  Houston,  Tex.  The  porter  Of  the 
sleeping  car  from  which  the  articles  were 
taken  testified  that  he  did  not  see  any  one 
get  on  the  car  after  it  left  Jesup.  He  "saw 
some  tracks  In  the  dust  on  the  steps  and 
platform  after  we  left  Bullards,  which  looked 
like  some  one  had  gone  in  the  car,"  but  did 
not  see  where  they  went  out  The  train  did 
not  stop  between  Bullards  and  Macon.  The 
train  stopped  about  7  or  8  minutes  at  Macon 
the  morning  Mr.  Coombs  was  on  the  train. 
He  "did  not  see  any  one  get  on  the  train  or 
get  off  the  train  at  Macon  while  the  train 
stopped.  •  •  •  The  train  runs  about  four 
miles  an  hour  after  it  gets  Into  the  city 
limits.  •  •  •  BuUards  Is  not  In  Bibb  coun- 
ty, but  In  Twiggs  county,  which  Joins  Bibb." 
There  was  also  evidence  tending  to  show 
that  the  accused  had  had  the  watch  re- 
paired in  July,  and  had  had  the  Initials  "J. 
H.  W."  engraved  -on  the  watch,  but  it  did 
not  appear  when  this  was  done.  There  was 
evidence  that  "a  white  man"  had  brought 
the  vest  which  was  lost  and  given  it  to  the 
roadmaster  at  the  Southern  Depot  &nd  said 
that  he  had  found  it  on  the  railroad  about 
two  miles  from  Macon,  in  Bibb  county;  also, 
that  the  train  stops  at  an  iron  drawbridge 
in  Bibb  county,  before  coming  Into  the  city. 
The  accused  worked  at  the  Southern  Railroad 
yard  as  a  fireman  on  a  local  engine. 

Even  conceding  that  the  evidence  above  re- 
cited was  sufficient  to  show  that  the  accused 
was  the  perpetrator  of  the  larceny  charged 
in  the  indictment  the  evidence  as  to  the 
venue  of  the  offense  was  entirely  too  weak 
to  authorize  his  conviction.  The  only  evi- 
dence as  to  this  was  the  testimony  of  the 
porter  of  the  sleeping  car,  and  the  fact  that 
the  vest  which  was  lost  had  been  delivered 
to  an  agent  of  the  railroad  company  by  a 
white  man,  who  said  that  he  found  It  on  the 
railroad,  in  Bibb  county.  It  certainly  needs 
no  argument  to  demonstrate  that  this  evi- 
dence is  entirely  insufficient  to  show  where . 
the  actual  entering  and  stealing  took  place. 

Section  29  of  the  Penal  Code  provides  that 
"all  criminal  cases  shall  be  tried  hi  the  coun- 
ty where  the  crime  was  committed,  except 
cases  In  the  superior  courts,  where  the  Judge 
Is    satisfied    that    an    Impartla]    jury    can- 


Digitized  by 


Google 


750 


31  SOUTHEASTERN  REPORTER. 


«B«. 


not  be  obtained."  Section  166  deflnea  tlie  of- 
fense of  simple  larceny,  and  provides  that 
"the  thief  may  be  Indicted  In  any  county 
in  which  he  may  cari-y  the  goods  stolen." 
Such  was  the  rule  at  common  law,  the  reason 
being  that  the  theft  "is  considered  as  com- 
mitted in  each  and  every  county  Into  which 
the  thief  may  pass,  having  the  stolen  goods 
in  possession."  Tippins  v.  State,  14  Ga.  422. 
The  legal  possession  still  remaining  in  the 
owner,  every  moment's  continuance  of  the  of- 
fense amounts  to  a  new  taking  and  carrying 
away.  Qark,  Or.  Proc.  p.  10.  While  It  is 
true  that  simple  larceny  is  an  essential  ele- 
ment of  the  offense  of  entering  and  stealing 
from  a  railroad  car,  the  latter  offense  belongs 
to  the  same  class  of  larcenies  as  larceny 
from  the  house  and  larceny  from  the  person, 
and  is  a  distinct  offense.  Pen.  Code,  |  185. 
In  the  case  of  simple  larceny,  the  taking 
and  carrying  away  may  properly  be  consid- 
«red  as  committed  in  every  county  into 
which  the  thief  carries  the  goods.  But  the 
offenses  of  larceny  from  the  house,  larceny 
from  the  person,  and  entering  and  stealing 
from  a  railroad  car,  can  only  be  considered 
as  committed  in  the  county  in  which  the 
actual  taking  and  carrying  away  or  entering 
and  stealing  takes  place.  A  simple  taking 
and  carrying  away  may,  Indeed,  be  so  con- 
sidered, but  a  taking  and  carrying  away  from 
the  house  or  from  the  person,  or  the  entering 
and  stealing  from  the  car,  can  never  be  con- 
sidered as  taking  place  bnt  once;  that  is, 
at  the  place  where  the  house,  person,  or  car 
happens  to  be  located  at  the  time.  The  of- 
fense of  simple  larceny,  which  is  a  com- 
ponent part  of  the  offense  of  entering  and 
stealing  from  a  railroad  car,  is  committed 
in  every  connty  Into  which  the  thief  carries 
the  goods,  and  he  may  be  there  indicted  and 
tried  for  this  offense;  but,  if  the  state  elects 
to  try  him  for  the  compound  <^ense,  the 
venue  must  be  laid  and  proven  in  the  county 
where  the  actual  entering  and  stealing  took 
place.  Without  deciding  whether  the  evi- 
dence In  the  present  case,  irrespective  of  the 
question  of  venue,  was  sufficient  to  authorize 
a  conviction,  we  are  clear  that  the  venue  was 
not  proven,  and  the  Judgment  is  reversed 
for  that  reason.  Judgment  reversed.  All 
the  justices  concurring,  except  SIMMONS,  C. 
3.,  not  presiding,  and  LUMPKIN,  P.  J,,  ab- 
sent on  account  of  sickness. 
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(Sapreme  Court  of  Georgia.    Nov.  19,  1898.) 
Appbai. — Rbvibw. 
llkei*  bdng  some  evidence  to  support  the 
verdict,  the  trial  judge  being  satiafied  there- 
with, this  court  will  not  control  his  discretion 
in  refusing  a  new  trial. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Wilkinaon  coun- 
ty; John  a  Hart,  Judge. 


Action  between  Dennis  Doke  and  Badiei 
Da  via  From  the  judgment.  Da  via  btings 
error.    Affirmed. 

J.  W.  Undsey,  John  T.  Allen,  and  Boberu 
&  Pottle,  for  plaintiff  in  error.  W.  I>es6aii 
and  F.  ciiambers,  for  defendant  In  error. 

PER  CURIAM.    Judgment  affirmed. 

LUMPKIN,  P.  3.,  absent  on  account  of  ^i±- 
nesa. 
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(Supreme  (3ourt  of  Georgia.     Nov.   18.   I89S.> 

CaiifiaAi.  Law— Appeal— OuECTio.vs  to  Cmabh 

— Riot— ISTENT— EviDBSCE. 

1.  Where  erro;  is  assigned  to  the  chaise  u 
a  whole,  snch  assignment  will  not  be  consider- 
ed, if  it  appears  that  any  part  of  the  cfaarf* 
complained  of  was  legal. 

2.  To  sustain  a  verdict  of  guilty  (when  Uu 
offense  charged  Is  not  one  arising  from  colpa- 
bie  negligence),  it  is  necessary  that  intentioa 
should  exist  at  the  time  of  the  commisson  o{ 
the  act;  and  it  was  therefore  error  in  tlM 
judge,  on  the  trial  of  a  person  accused  jointlj 
with  others  with  the  offense  of  riot,  to  charje 
that  "when  two  or  more  persons  unite,  witli 
or  without  a  common  intent,  in  doing  an  oc- 
lawful  act,  the  acts  and  words  of  each  become 
the  acts  and  words  of  every  other  one  en- 
gaged." 

3.  To  sustain  a  conviction  of  one  dbarged 
with  the  offense  of  riot,  it  is  necessair  tbat  the 
evidence  should  show  the  joint  action  of  it 
least  two  persons,  with  a  common  intent  to  ds 
an  unlawful  act  of  violence,  or  other  act,  in  a 
violent  and  tnmnltnons  manner.  This  not  being 
shown  by  the  evidence  in  this  case,  the  rer- 
dict  is  contrary  to  the  law  and  the  evidence, 
and  a  new  trial  should  therefore  have  bees 
granted. 

(SyUabus  by  the  Q>urt) 

Error  from  city  court  et  Cartersvllle;  J. 
W.  Harris,  Judge. 

John  Dixon,  Sr.,  waa  convicted  of  riot,  and 
brings  error.     Reversed. 

J.  B.  Ck>nyers,  T.  W.  Milner,  and  Ben.  J. 
Conyers,  for  plaintiff  In  error.  Sam  P.  Mad- 
dox,  S<d.  Gen.,  for  the  State. 

LITTLE,   J.     The   plaintiff   in    error    was 
jointly  indicted  with  Lucius  Goodwin,  Gene 
Hamilton,  and  Ike  Sanders  with  the  oSense 
of  riot  by  the  grand  jury  of  Bartow  connty. 
It  is  alleged  in  the  bill  of  indictment  that 
persons  named  did,  in  a  violent  and  tnmultD- 
ous  manner,  gather  and  assemble  together, 
and,  being  so  assembled,  in  a  violent  and 
tumultuous  manner  did  do  an  unlawful  act  of 
violence,  by  cursing,  and  urging  John  Dixon, 
Jr.,  to  shoot  Cliff  Johnson,  and  preventing  a 
gun  from  l>elng  taken  from  John  Dixon,  Jr., 
who  was  tlireatening  to  shoot  the  said  Cliff 
Johnson,  and  did  otlierwise  act  in  a  violoit 
and  tumultuous  manner.     The  state  placed  the 
plaintiff  in  error  on  trial,  and,  on  arraign- 
ment, he  pleaded  not  guilty.    The  evidence, 
briefly  stated,  is  as  follows: 

Cliff  Johnson  testified:  "That  in  the  month 
of  April  there  was  a  disturbance  in  Kingston, 


Digitized  by 


Google 


Ga.) 


DIXON  T.  STATE. 


751 


tn  front  at  the  itorehonae  of  HHI,  wblcb  was 
tbe  fnrtliest  store  on  the  eajst  side  of  town. 
A  nnmber  of  negroes  and  white  people  aa- 
.«embled  on  the  sidewalk  and  street  in  front 
of  tbe  store.  There  was  loud  and  boisterous 
talking*  and  some  cursing.  Heard  Lucius 
Goodwin  say  he  'would  kill  the  God  damn  ras- 
cal If  he  done  him  that  way.'  I  heard 
Gene  Hamilton  say,  'If  It  had  been  me,  I 
would  do  him  up.'  I  heard  John  Dlzon,  Sr., 
say,  'Anybody  who  would  strike  my  son  had 
better  first  step  Into  hell.'  Do  not  remem- 
ber anything  else  that  was  said.  The  first 
time  I  saw  John  Dlzon,  Jr.,  that  night,  Reyn- 
olds, Nance,  and  mys^  were  together  near 
Griffin's  store,  just  west  of  Hill's  store,  and 
on  the  same  side  of  the  street  Dixon,  Jr., 
passed  us.  We  went  on  behind  him  as  far 
as  Hill's  store.  There  Reynolds  and  Nance 
stopped.  Dixon  was  about  forty  feet  beyond. 
I  called  him  to  stop,  and  went  to  where  he 
was.  In  a  few  moments  I  returned,  and 
went  Into  Hill's  store.  Soon  after  I  went  In, 
Dixon,  Jr.,  came  to  the  front  door  with  a  gun 
and  attempted  to  enter.  He  was  by  himself, 
and  Davidson,  a  negro,  who  was  at  the  front 
of  tbe  store,  prevented  him  from  going  in, 
and  took  him  down  towards  the  store  of  Grif- 
fln."  The  witness.  In  company  with  Reyn- 
olds, then  went  into  the  back  room  of  HiU's 
store,  and  remained  until  the  fuss  was  over. 
While  In  the  back  room,  a  considerable  crowd 
of  people  assembled  in  front  of  the  store.  It 
was  then  witness  heard  the  loud  talking  and 
threats  to  which  he  testified.  Witness  far- 
ther stated:  "I  do  not  know  that  any  one  of 
the  persons  at  the  front  of  the  store  made 
any  attempt  to  enter  the  store,  or  that  any 
of  them  did  any  act  other  than  talking,"  as 
he  stated.  He  recognized  the  men  who  did 
the  talking  by  their  voices. 

Bd.  Bruce  testified:  "Remembers  the  dis- 
turbance In  the  month  of  April  last.  Before 
the  difficulty  Hill  and  myself  were  sitting  on 
the  steps  of  tbe  former's  store.  While  thei«, 
Dixon,  Jr.,  passed  along  going  towards  Sand- 
ers' shop.  A  short  time  after,  Johnson,  Reyn- 
olds, and  Nance  came  by,  following  him.  The 
two  latter  stopped  in  front  of  the  store. 
Johnson  called  to  Dixon  to  stop,  and  walked 
towards  him.  Witness  then  beard  noise,  as 
If  licks  were  struck.  Johnson  had  a  stick 
in  his  hand  when  he  passed.  He  returned  in 
a  few  minutes,  and  walked  Into  Hill's  store. 
A  little  while  after  that  John  Dixon,  Jr.,  ran 
bj  the  store,  and  np  an  alley,  crying.  In  a 
few  minutes  the  accused  came  along,  follow- 
ing his  son,  and  went  towards  Griffin's  store, 
calling,  his  son.  In  a  very  short  time  Dixon, 
Jr.,  came  to  the  store  with  a  gun,  and  start- 
ed to  enter  It,  saying,  "Where  is  he  7  Anoth- 
er negro,  by  the  name  of  Davidson,  was  stand- 
mg  at  the  front  door  when  Dixon,  Jr.,  came 
up,  and  took  hcrid  of  him,  prevented  him 
from  entering  the  store,  and  took  him  down 
tbe  sidewalk  towards  Griffin's  store;  and  very 
soon  a  crowd  assembled  in  front  of  Griffin's 
•tore.    Tbea  ibe  crowd  (rf  negroes  and  white 


people  cajne  up  In  frmt  of  HID's  store,  nnm- 
bering  10  or  15.  Among  these,  I  recognized 
Dixon,  Jr.,  Dixon,  Sr.,  Lucius  Goodwin,  Gene 
Hamilton,  and  Ike  Sanders.  I  heard  the  ac- 
cused say,  "Why  didn't  he  hit  me?  He  is 
mad  with  me.  Why  did  he  jump  on  my 
son?  I  heard  Hamilton  say,  Tf  he  had  done 
me  that  way,  I  wonld  do  him  up.'  I  heard 
Lucius  Goodwin  say,  If  he  had  done  me  that 
way,  I  would  have  killed  the  damn  rascal.' 
Does  not  recollect  to  have  heard  any  of  the 
others  say  anything.  None  of  them  made  any 
efTort  whatever  to  enter  the  storehouse  of 
Hill.  Johnson  at  tliat  time  was  in  the  back 
room  of  HlU's  store  with  Reynolds.  Hill 
came  to  the  front  door  of  his  store,  and  said 
to  the  crowd  that  none  of  them  were  coming 
In  there  to  have  any  fuss,  and  the  crowd  im- 
mediately dispersed.  Hamilton  had  a  knife 
in  his  hand,  whittling,  when  I  saw  hlin.  I 
saw  no  act  of  any  of  the  parties  other  than 
as  stated.  None  of  them  made  any  effort  to 
go  into  the  store.  While  Johnson  was  in  the 
store  he  was  scared;  was  white  and  trem- 
bling." 

Hill,  sworn  for  the  state,  testlfled:  "Re- 
members the  difficulty  In  Kingston  last  April. 
Bruce  and  myself  vTere  sitting  on  the  step  of 
my  store  when  Dixon,  Jr.,  passed  by,  about 
dark,  going  towards  Sanders'  shoe  shop. 
Soon  after  he  passed,  Johnson,  Reynolds,  and 
Nance  came  up  following  him.  Nance  and 
Reynolds  stopped.  Johnson  called  to  Dixon 
to  stop,  and  went  on  eastward.  I  heard  a 
noise  as  If  licks  were  struck  where  Johnson 
and  Dixon  were.  Immediately  Johnson  came 
back,  and  walked  into  the  store.  About  that 
time  was  called  into  the  store  to  wait  on  a 
customer;  and  soon  after,  John  Dtxon,  Jr., 
came  to  the  front  door  with  a  gun,  by  him- 
self, and  started  to  go  Into  the  store.  David- 
son took  hold  of  him,  and  prevented  him 
from  coming  in,  and  took  Dixon  off  towards 
Griffin's  store.  Soon  afterwards  a  crowd  as- 
sembled in  front  of  the  store,  and  there  waa 
some  loud  talking.  I  went  out  on  the  porch, 
and  told  them  I  wanted  no  difficulty  there, 
and  none  of  them  could  enter  my  store;  and 
while  there  I  saw  Dixon,  Jr.,  the  accused, 
Gene  Hamilton,  Goodwin,  and  Sanders. 
Hamilton  had  a  knife  in  his  hand,  whittling. 
None  of  them  made  any  effort  to  come  into 
the  store,  and  all  went  off  when  I  told  them 
I  wanted  no  tronble  at  my  store.  They  went, 
as  I  thought.  In  the  direction  of  Griffin's 
store.  John  Dixon,  Sr.,  was  in  tbf^  crowd, 
and  I  said,  'Stand  back,  yon  are  not  coming 
in  here.'  They  were  mad,  and  there  was 
considerable  excitement" 

Will  Bruce,  sworn,  testified:  "I  remember 
the  difficulty.  I  was  at  my  place  of  busi- 
ness, west  of  Griffin's  store,  when  I  heard  a 
noise,  and  came  out  and  walked  to  the  front 
of  Griffin's  store,  where  there  was  a  consid- 
erable crowd,  white  and  colored.  Dixon,  Jr., 
was  in  the  crowd,  and  had  a  gun.  His  moth- 
er was  there,  and  a  negro  by  the  name  of 
Sanders.    It  was  my  purpose  to  take  tb* 
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sun  from  tbe  boy,  and  Sanders  said:  It  ire 
want  tbe  gon  taken  away  from  him,  we 
can  take  tt  There  la  enongb  of  na  hen  to 
do  It'  I  then  said,  "Take  it,'  and  Immediate- 
ly Sanders  took  the  gun  away  from  the  boy. 
Then  Sanders,  the  boy,  and  his  mother  went 
off  in  the  direction  of  Sanders'  shop.  I  went 
to  Hiirs  store,  and  saw  a  number  of  people 
In  front  of  the  store,  who  were  then  scatter- 
ing. There  I  met  the  accused,  and  he  and  I 
walked  on  together  towards  the  depot  The 
accused  and  his  son  were  employed  at  the 
W.  &  A.  R.  R.  depot" 

Nance  testlfled  that  Reynolds,  Johnson,  and 
himself  were  together,  and  Dixon  passed, 
and,  while  witness  and  Reynolds  stopped  at 
Hill's  store,  Johnson  called  Dixon  to  st(v, 
and  went  to  where  he  was.  Heard  a  noise, 
as. if  some  one  was  striking,  and  heard  Dixon 
crying;  that  Johnson  returned  to  Hill's  store, 
and  went  in.  He  further  tesOfled:  "I  went 
Into  tbe  store,  and  remained  near  the  porch. 
Very  soon  I  heard  the  accused  and  his  son 
John  coming  from  towards  Sanders'  shop,  and 
Just  before  they  got  in  front  of  Hill's  store 
I  beard  Dixon,  Jr.,  say  to  his  fiatber,  'He's 
got  a  gun;'  and  bis  father  said  to  him,  'You 
go  and  get  one  too;'  and  when  they  got  in 
front  of  the  store  I  heard  the  accused  say 
that  'anybody  who  bits  my  son  bad  just  as 
well  Jump  into  hell.'  Then  I  think  Dixon, 
Jr.,  went  np  the  alley,  and  the  old  man  went 
towards  Oriffln's  store.  About  five  minutes 
afterwards,  Dixon,  Jr.,  came  to  the  front  of 
Hill's  store  with  a  gun,  and  attempted  to  en- 
ter, asking,  "Where  is  he?  I  will  put  two 
loads  in  him.'  Davidson  took  h<dd  of  him, 
and  prevented  him  from  entering  the  store, 
and  took  him  down  towards  Oriffln's  store. 
Very  soon  a  crowd  assembled  on  the  side- 
walk in  front  of  Hill's  store.  There  were 
present  the  accused,  John  Dixon,  Jr.,  Lucius 
Goodwin,  Gene  Hamilton,  and  Sanders. 
Hamilton  bad  a  knife  in  his  hand,  whittling. 
I  beard  him  say,  If  he  had  done  that  to  me, 
I  would  have  killed  the  God  damn  son  of  a 
bitch.'  There  was  a  good  deal  of  lond  talk- 
ing, and  some  cursing.  Hill  came  out  and 
said  to  the  crowd  that  none  of  them  could 
enter  his  store;  that  he  did  not  want  to  have 
any  fuss  there;  and  very  soon  the  crowd  dis- 
persed. None  of  them  made  any  effort  to 
enter  the  store.  All  remained  in  front  of 
tbe  store,  on  the  sidewalk  and  in  the  street 
Tbe  parties  mentioned  were  very  mad,  and 
there  was  considerable  excitement" 

This  was  all  the  evidence  for  the  state. 

The  evidence  on  the  part  of  the  defendant 
did  not  materially  differ  from  that  of  the 
state.  Some  of  the  witnesses  for  the  de- 
fendant contradicted  the  statements  made  by 
tbe  witnesses  for  the  state  as  to  what  was 
said  at  the  time.  Sanders  testified  that  he 
took  the  gun  away  from  Dixon,  Jr.,  at  Grif- 
fin's store.  Dixon,  Jr.,  testified  that  after 
be  was  stricken,  be  went  home,  got  bis  g^un, 
and  returned  to  Htil's  store  alone,  and  was 
not  in  the  crowd  afterwards.  In  front  of  the 


store,  except  in  passing.  The  aectiaed  In  Ua 
statement  denied  having  anything  to  da  irilk 
any  dlstorbence. 

After  the  Jury  was  charged  Oiej  returned 
a  verdict  of  guilty,  and  the  plalnttff  In  error 
made  a  motion  for  new  trial  on'  certain 
grounds,  which  was  overruled,  and  be  ex- 
cepted. A  number  of  asslgnmenta  of  error 
set  out  in  the  motion  for  new  trial,  in  view 
of  our  ruling  hereafter  made,  we  do  not  find 
it  necessary  to  pass  upon,  as  the  caae  ia  con- 
trolled In  favor  of  the  plaintiff  In  error  for 
tbe  reasons  herein  given. 

1.  One  of  the  grounds  of  the  motion  for 
new  trial  alleges  error  on  the  charge  g:iveo 
as  a  whole.  Under  repeated  mllnga  of  this 
court  it  must  appear,  before  this  ground  can 
be  sustained,  that  the  entire  charge  -was  er- 
ror.  It  does  not  appear  to  be  such  In  this 
case,  and  there  was  no  error  in  overruling 
the  motion  for  new  trial  on  this  ground. 

2.  Error  la  also  assigned  upon  the  following 
charge  of  the  Judge:  "I  charge  that  when 
two  or  more  persons  unite,  with  or  without  a 
common  Intent  In  doing  an  nnlawful  wet,  the 
acts  and  words  of  each  one  beconae  the 
acts  and  words  of  every  one  engaged  In  it 
And  If  you  find  that  there  waa  any  aasembly 
to  do  an  unlawful  act  of  violence  on  this  oc^ 
casion,  or  to  do  any  other  act  In  a  violent  or 
tumultuous  manner,  and  that  this  defendant 
was  engaged  in  it,  then  it  ia  Immaterial 
whether  the  riotous  act  if  there  waa  one.  is 
done  by  one  or  another  of  the  participants; 
each  one  Is  responsiUe."  This  charge,  we 
think,  is  error.  Without  intention  or  crim- 
inal negligence,  no  act  become*  a  crime.  It 
is  not  necessary  to  look  beyond  the  dream- 
stances  connected  with  the  perpetration  of 
the  offense  to  ascertain  intention,  because 
every  person  is  presumed  to  intend  the  natu- 
ral and  necessary  consequences  of  his  act 
Pen.  Code,  i  82.  But  intention  or  criminal 
negligence  must  always  exist  to  support  a 
conviction  for  an  offense  against  the  law.  It 
Is  declared  by  our  law  that  "if  two  or  more 
persons  do  an  nnlawful  act  of  violence,  or 
any  other  act  in  a  violent  and  tnmaltnona 
manner,  they  shall  be  guilty  of  a  riot  and  be 
punished  as  for  a  misdemeanor."  Pen.  Code, 
S  354.  And,  when  done,  the  riot  although  it 
must  be  the  act  of  at  least  two  persons,  la  but 
one  offense.  Jacobs  r.  State,  20  Oa.  841; 
Rachels  v.  State,  61  Ga.  874,  376;  Stafford  t. 
State,  93  Ga.  207,  19  8.  E.  60.  Such  offense 
is  a  joint  one,  and  one  person  alone  cannot 
be  indicted.  Robinson  v.  State,  84  Oa.  680, 
11  S.  E.  644.  Under  the  provision  of  Code 
1882,  §  4514.  which  gives  the  definition  and 
prescribes  the  punishment  for  the  offense  of 
riot  It  was  declared  that  "if  any  two  at 
more  persons,  either  with  or  without  a  com- 
mon cause  of  quarrel,  do  an  unlawful  act  of 
violence,  or  any  other  act  In  a  violent  and 
tumultuous  manner,  such  persons"  wonld  be 
gnillty  of  a  riot  It  will  be  noticed  that  the 
codlfiers  eliminated  from  the  definition  of 
"riot"  as  it  appears  In  the  Code  of  1886,  the 
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woida,  "with  or  wltbont  a  common  cause  of 
qnarrel";  and  very  properly  so,  becauae,  If 
an  nnlawful  act  of  violence,  when  done  by 
two  persona  wltb  a  common  cause  of  quar- 
rel, waa  a  riot,  and  If  done  in  the  same  man- 
ner by  two  persons  without  a  common  cause 
of  qnarrel  was  a  riot,  then  whether  they  did 
or  did  not  have  a  common  cause  of  quarrel 
was  immaterial,  so  tar  as  the  offense  waa 
concerned,  and  the  section,  after  the  words 
are  stricken,  means  exactly  the  same  thing 
as  It  did  before  they  were  stricken.  It  was 
for  this  reason,  we  apprehend,  that  the  codi- 
flers  rejected  the  words  as  surplusage.  In 
any  event,  the  section  Is  to  be  construed  as 
It  stands.  But  eliminating  the  condition  as 
to  whether  the  persons  doing  the  act  had  or 
did  not  have  a  common  cause  of  qnarrel  In 
no  possible  way  qualified  the  mle  of  law  as 
to  the  intention  necessary  to  hold  one  crim- 
inally responsible. 

Defining  the  offense  of  "riot,"  the  compilers 
of  the  American  and  English  Encyclopedia  of 
Law,  citing  a  number  of  cases  and  eminent 
authors,  define  "riot"  to  be  "a  tumultuous 
disturbance  of  the  peace  by  three  persons  or 
more,  assembled  together  of  their  own  au- 
thority, with  an  Intent  mutually  to  assist  one 
another,  against  any  who  shall  oppose  them, 
In  the  execution  of  some  enterprise  of  a  pri- 
vate nature,  and  afterwards  actually  execut- 
ing the  same  in  a  violent  and  turbulent  man- 
ner, to  the  terror  of  the  people,  whether  the 
act  inflicted  were  of  Itself  lawful  or  unlaw- 
ful." Volume  21,  p.  408.  At  common  law, 
and  in  most  of  the  states,  a  riot  cannot  be 
committed  without  the  joint  action  of  at 
least  three  persons.  In  Illinois  and  Georgia 
the  number  of  persons  necessary  to  commit 
this  offense  has  been  changed  by  statute  to 
two.  In  the  definition  given  it  will  be  noted 
that  an  intent  must  exist  as  an  essential  In- 
gredient of  the  offense.  Owing  to  the  char- 
acter of  the  offense,  and  the  fact  that  it  re- 
quires the  joint  action  of  more  than  one  per- 
son, the  Intent  is  that  of  mutually  assisting 
each  other  against  any  who  shall  oppose 
them  in  the  execution  of  some  enterprise. 
According  to  Mr.  Desty,  in  his  work  on 
American  Criminal  Law  (section  98a):  "The 
necessary  intention  in  the  offense  of  riot  Is 
to  materially  assist  each  other  against  all 
opposition,  and  putting  their  design  Into  exe- 
cution in  a  violent  manner,  whether  the  ob- 
ject be  lawful  or  unlawful."  Mr.  Bishop,  In 
his  work  on  Criminal  Law  (volume  2,  (  1150), 
says:  "It  is  the  doctrine  of  the  law,  beyond 
dispute,  that  a  riot  is  an  unlawful  assembly 
carried  to  the  extent  of  actually  doing  the 
thing  contemplated;  but  the  result  does  by 
no  means  follow  that  there  must  be  an  ap- 
preciable space  of  time  between  the  creation 
of  the  unlawful  assembly  and  its  proceeding 
to  perpetrate  the  ulterior  wrong.  If  an  as- 
sembly, however  innocent  on  original  coming 
together,  does  riotous  things,  then  all  pres- 
ent and  concurring  in  the  things  constitute 
themselves,  by  the  fact  Itself,  an  unlawful 
8iaiD.-48 


assembly;  and  not  less  so  because  tiie  band 
moves  simultaneously  with  the  moving  of  the 
mind."  It  Is  not  necessary,  however,  to  go 
beyond  the  decisions  of  our  own  court  on 
this  question.  In  the  case  of  Prince  r.  State, 
80  Ga.  27,  this  court  held:  "A  riot  cannot  be 
committed  without  as  many  as  two  persons 
acting  tai  execution  of  a  common  Intent." 
In  delivering  the  opinion  In  that  case,  Ste- 
phens. J.,  gives  a  very  lucid  and  satisfactory 
explanation  of  such  common  Intent,  in  the 
following  language:  "There  must  be  as  many 
as  two  persons,  and  they  must  do  the  same 
act  To  be  sure,  it  is  not  necessary  that 
they  should  do  the  same  act  in  the  sense  that 
what  each  one  does  must  be  identical  with 
what  Is  done  by  eadi  of  the  others.  If  so,  a 
riot  is  an  impossibility;  for  It  Is  Impossible 
that  the  action  of  each  shall  not  have  a  cer- 
tain Individuality  which  will  distinguish  It 
from  the  action  of  all  the  rest  In  tearing 
down  a  house,  for  instance,  one  rioter  breaks 
down  a  door,  and  another  breaks  down  a 
window,  and  a  third  merely  hands  a  crow- 
bar to  one  of  his  associates.  Here  each  one's 
act  Is  different  from  the  acts  of  the  others, 
and  the  act  of  one  of  them  has  in  It  nothing  of 
violence.  But  there  Is  an  obvious  legal  sense 
in  which  they  all  do  the  same  act  The  com- 
mon Intent  which  covers  all  the  Individual 
parts  In  the  action,  cements  those  parts  Into 
one  whole,  of  which  each  actor  Is  a  responsi- 
ble proprietor.  The  part  performed  by  him- 
self Is  his  by  perpetration,  and  the  parts  per- 
formed by  the  others,  in  execution  of  the 
common  intent  are  his  by  adoption.  The 
principle  is  that  each  one  adopts  the  perform- 
ances of  all  the  rest  and  adds  them  to  his 
own,  and  thus  does  the  whole.  In  the  sense 
of  the  definition,  so  long  as  they  are  acting 
in  execution  of  a  common  intent  but  no 
longer."  To  the  same  effect  see  Stokes  v. 
State,  73  Ga.  816,  and  Stafford  v.  State,  93 
Ga.  207,  19  S.  E.  50.  Under  the  authorities 
cited.  It  is  necessary,  to  sustain  a  conviction 
for  riot  that  the  persons  doing  the  unlawful 
act  must  have  done  the  same  with  a  com- 
mon Intent— that  Is.  a  common  intent  to  do 
an  unlawful  act;  and  as  ruled  In  the  case  of 
Prince  v.  State,  supra,  \rtien  engaged  in  the 
execution  of  the  unlawful  act  each  adopts 
the  particular  parts  of  such  act  done  by  the 
others.  But  without  a  common  Intent  to  do 
one  of  the  acts  inhibited  by  the  statute,  a 
conviction  for  riot  cannot  be  sustained.  It 
follows  that  the  court  erred  In  the  charge  to 
the  jury  of  which  complaint  Is  made. 

3.  Other  grounds  of  the  motion  assign  as 
error  the  refusal  of  the  court  to  grant  a  new 
trial  because  the  verdict  is  contrary  to  law 
and  contrary  to  evidence.  Inasmuch  as,  un- 
der the  law  governing  this  offense,  it  re- 
quires the  joint  action  of  at  least  two  persons, 
acting  with  a  common  Intent  In  doing  an  un- 
lawful act  of  violence,  or  any  other  act  in  a 
violent  and  tumultuous  manner,  and  the  evi- 
dence falls  to  disclose  any  unlawful  act  of 
violence  done,  or  any  other  act  In  a  vIol<>ut 
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and  tnmnltnoas  manner,  by  the  plaintiff  in 
errop,  Jointly  with  any  other  of  the  persons 
charged,  the  conviction  cannot  be  sustained. 
It  Is  not  to  be  understood  that  In  so  ruling, 
this  court  upholds  or  approves  the  action  of 
John  DIzon,  Jr.,  In  attempting  to  enter  the 
storehouse  of  Hill  with  his  gun,  nor  the 
words  or  threats  of  other  parties,  as  appears 
In  the  record  In  this  case.  Whatever  may 
have  been  the  grievances  of  Dixon,  he  waa 
not  authorized  by  law  to  attempt  to  use  his 
gun  in  the  manner  shown  by  the  evidence; 
nor  was  the  conduct  of  the  other  parties, 
who  were  shown  to  have  used  the  vile  and 
profane  language  detailed  in  the  evidence, 
to  be  approved.  But,  however  culpable  these 
several  parties  may  have  been  and  are,  we 
cannot,  in  the  absence  of  evidence  showing 
a  common  intent  in  doing  an  unlawful  act 
of  violence,  sanction  the  conviction  of  the  of- 
fense of  which  the  plaintiff  In  error  Is  char- 
ged. It  Is  a  requirement  of  the  law  that 
this  common  Intent  should  prevail  at  the 
time  of  the  execution  of  the  act.  And  the 
Judgment  of  the  court  below  In  refusing  to 
grant  a  new  trial  is  reversed.  All  the  Jus- 
tices concurring,  except  SIMMONS,  C.  J.,  ab- 
sent, and  LUMPKIN,  P.  J.,  absent  on  ac- 
count of  sickness. 

<10S  Ga.  834) 

ALEXANDER  v.  STATE. 
{Supreme  Court  of  Georgia.     Nov.  18,  1888.) 
Criminal  Law— Appeal— Proof  op  Vknub. 
Where  there  is  an  assignment  of  error  that 
the  verdict  la  contrary  to  law  and  the  evidence, 
and  the  brief  of  evidence   contains  no  proof 
whatever  of  the  venue,   a   new   trial   will   be 
granted.     Carter  v.  State,  48  Ga.  43;    Cloud 
V.  Stete,  73  Ga.  126;   Davis  v.  State,  8  S.  E. 
184,  82  Ga.  205. 
(Syllabus  by  the  Coort) 

Error  from  city  court  of  Griffin;  E.  W.  Ham- 
mond, Judge. 

Henry  Alexander  was  convicted  of  crime, 
and  brings  error.     Reversed. 

3.  Chestney  Smith,  for  plaintiff  In  error. 
Joseph  D.  Boyd  and  O.  H.  B.  Bloodwortb. 
itel.  Oen.,  for  the  State. 

PER  CURIAM.    Judgment  reversed. 

SIMMONS,  C.  J.,  not  presiding,  and  LUMP- 
KIN, P.  Jn  absent  on  account  of  sickness. 


aOB  Oa.  717) 


SMITH  V.  SMITH. 


(Snpteme  Conrt  of  Georgia.     Nov.  16,  1888.) 

DiBTBBSS  Warrant  — Affidavit  — Ajcendmbht — 
Claim  Case— Bitrden  of  Proof. 

1.  An  affidavit  for  a  distress  warrant  for 
rent,  which  alleges  that  the  defendant  is  in- 
debted to  the  affiant  in  a  stated  sum  for  rent 
due  and  unpaid,  is  amendable  by  an  allegation, 
in  substance,  that  such  rent  was  due  by  de- 
fendant as  tenant  to  affiant  as  landlord  for 
rent  of  land  for  a  certain  year. 

2.  When,  in  a  claim  case  involving  a  contest 


between  the  claimant,  who  purchased  from  a 
tenant  the  crop  in  dispnte.  and  the  landlord, 
who  is  seeking  to  enforce  against  the  crop  Uis 
special  lien  for  supplies,  it  appears  that  other 
property  has  been  levied  upon  and  sold  under 
the  lien  fi.  fa.,  and  no  credit  entered  thereon, 
it  is  incnmbent  on  the  plaintiff  to  account  for 
the  proceeds  of  such  sale  before  he  can  boIv 
ject  the  property  claimed  to  the  full  amoont 
of  his  execution. 

3.  Where  a  distress  warrant  and  a  lien  ex- 
ecution for  supplies  are  levied  upon  certain 
bales  of  cotton  in  a  warehouse  in  which  are 
many  others,  and  the  cotton  is  claimed  I7  a 
third  person,  the  onus  is  upon  the  plaintiff  in 
fi.  fa.  to  identify  the  cotton  levied  upon  aa  the 
cotton  of  the  defendant  in  execution.  Where. 
in  the  trial  of  the  claim  case,  but  one  bale  ii 
identified,  add  the  jury  finds  three  bales  snl>- 
ject,  the  verdict  is  contrary  to  law  and  evi- 
dence. 

(SyUabus  by  the  Court) 

Error  from  superior  court  Henry  coan^;  M. 
W.  Beck,  Judge. 

R.  P.  Smith  sued  out  a  distress  warrant 
levied  on  certain  property,  and  J.  E.  Smith  filed 
a  claim  thereto.  Judgment  for  R.  V.  Smith, 
and  J.  E.  Smith  brings  error.    Reversed. 

B.  P.  Bailey  and  M.  M.  Mills,  for  plaintiff  in 
error.  B.  J.  Reagan  and  J.  F.  Wall,  for  de- 
fendant in  error. 

•SIMMONS,  a  J.  1.  R.  F.  Smith  sued  oQt  a 
distress  warrant  and  foreclosed  a  laadlord'i 
lien  for  supplies  against  bis  tenant.  These  fl. 
fas.  were  levied  upon  three  bales  of  cotton  in 
possession  of  one  J.  E.  Smith,  who  filed  a  claim 
asserting  that  the  cotton  was  his,  and  not  die 
property  of  the  tenant  On  the  trial  of  the 
case  R.  F.  Smith  was  allowed  to  amend  his 
affidavit  upon  which  the  distress  warrant  bad 
been  issued.  This  was  objected  to  by  the 
claimant  and  the  objection  was  overmled  by 
the  conrt  Section  5122  of  the  Civil  Code  now 
allows  affidavits  of  this  kind  to  be  amended, 
and  the  court  did  not  err  in  so  ruling. 

2.  It  appeared  In  the  eviaence  that  one  of 
the  executions  above  mentioned  liad  been  lev- 
led  upon  certain  personal  property,  and  that  the 
property  had  been  sold  thereunder.  There  was 
no  credit  upon  the  execution,  and  no  explana- 
tion given  aa  to  a  portion  of  the  funds  raised 
by  the  sale,  except  that  the  plaintiff  says  in 
his  testimony  that  he  applied  a  portion  of  the 
proceeds  of  the  sale  to  unsecured  debts  which 
the  defendant  owed  him.  This  was  not  a 
sufficient  explanation  of  the  application  of  the 
proceeds  of  the  sale.  The  officer  making  the 
sale  under  this  fi.  fa.  should  have  credited  the 
proceeds  upon  it  and  the  plaintiff  had  no  right 
to  take  a  portion  of  the  proceeds  and  apply 
them  to  an  unsecured  debt  It  is  Inferahie 
from  the  evidence  that  the  proceeds  of  the  sale 
were  at  least  sufficient  to  pay  off  one  of  the 
fl.  fas.,  if  not  both  of  them.  It  was  incum- 
bent upon  the  plaintiff  to  affirmatively  show 
that  the  proceeds  of  the  sale  were  legally  ap- 
plied to  these  executions  or  to  one  of  older 
date  against  the  defendant 

S.  Two  of  the  three  bales  of  cotton  levied  up- 
on were  seized  In  the  warehouse  of  a  stranger 
to  this  litigation.    The  record  shows  thai  Itotb 
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the  plaintiff  and  the  defendant  utterly  failed 
in  their  evidence  to  Identify  these  two  bales 
as  the  property  of  the  defendant  in  execution. 
Indeed,  both  testified  that  they  could  not  bo 
Identify  them.  The  evidence  of  the  claimant 
was  silent  upon  the  subject  It  was  Incumbent 
upon  the  plaintiff  to  show  that  these  two  bales 
belonged  to  the  defendant,  or  were  grown  on 
the  farm  rented  by  him  from  the  plaintiff. 
The  plaintiff  baring  tailed  to  carry  this  burden 
of  proof,  a  verdict  finding  theee  two  bales,  and 
the  other,  all  subject  to  the  executions,  was 
contrary  to  law  and  evidence.  The  Judge, 
therefore,  erred  in  refusing  to  grant  a  new 
trial.  Judgment  reversed.  All  the  Justices 
concurring,  except  LUMPKIN,  P.  J,,  absent 
on  account  of  slcluess. 


(106  Ga.  23) 


BIKT  V.  BROWN. 


(Supreme  Court  of  Oeorgia.     Nov.  19,  1898.) 

Fbobatb  Practicb— Award  to  Widow — Appuoa- 
TION  TO  Set  Aside. 
Where  a  year's  support,  upon  application 
of  the  widow,  has  been  duly  and  regularly  set 
apart  to  her  from  the  estate  of  her  deceased 
husband  by  proceedings  in  the  court  of  ordi- 
nary, to  which  no  exceptions  were  filed,  and 
from  which  no  appeal  was  taicen,  a  petition  to 
the  ordinary  by  the  widow,  seeking  to  vacate 
such  judgment  with  the  view  of  haring  set 
aside  to  her  the  entire  estate,  which  she  al- 
leges is  worth  less  than  $500,  is  demurrable, 
when  the  only  ground  for  the  relief  sought  is 
a  mistalce  of  the  appraisers,  made  before  the 
application  for  a  year's  support  was  filed,  by 
including  in  their  Inventory  property  which  did 
not  belong  to  the  estate,  and  which,  if  elimin- 
ated from  their  return,  would  have  reduced 
their  estimate  of  the  value  of  the  estate  to  less 
than  fSOO.  Espedally  is  this  true  when  it  does 
not  appear  from  the  petition  that  the  facts 
therein  stated  were  not  Imown  to  the  peti- 
tioner, and  could  not  have  been  ascertained  by 
the  exercise  of  ordinary  diligence,  before  the 
final  judgment  sought  to  be  set  aside  was  ren- 
dered. 
(Syllabus  by  the  Court) 

Error  from  superior  court  Putnam  county; 
John  O.  ECart  Judge. 

Action  by  Ann  Birt  against  B.  M.  Brown,  ad- 
ministrator. Demurrer  to  the  petition  sustain- 
ed, and  plaintiff  brings  error.    Affirmed. 

Jenlclns  &  Lewis,  for  plaintiff  in  error.  W. 
F.  Jenlcins  &  Son,  for  defendant  in  error. 

LEWIS,  J.  There  Is  no  attack  made  upon 
the  proceedings  before  the  ordinary  to  set  aside 
the  year's  support  to  the  widow,  even  on  the 
ground  of  any  irregularity.  Under  section  3467 
of  the  Civil  Code,  if  the  widow  was  dissatisfied 
with  the  return  of  the  appraisers.  It  was  her 
right  to  file  objections  thereto,  and,  failing  to  do 
80,  she  acquiesces  In  their  return,  and  assents 
to  the  same  being  placed  by  the  ordinary  upon 
record  as  a  final  adjudication  or  determina- 
tion of  her  right  to  a  year's  support  Such  a 
record  has  the  binding  force  and  effect  of  any 
other  Judgment  of  a  court  of  competent  Juris- 
diction. The  statute  provides  for  no  contest 
«ver  the  amount  of  the  support  thus  set  aside, 


save  ujran  objections  filed  before  the  ordinary 
to  the  return  of  the  appraisers.  In  the  first 
instance,  when  he  passes  upon  such  objections 
he  acts  judicially,  and  an  appeal  lies  from  his 
judgment  to  the  superior  court.  Phelps  v. 
Daniel,  86  Ga.  365,  12  S.  E.  584.  Even  con- 
ceding that  the  ordinary  lias  Jurisdiction  to  re- 
view such  proceedings  for  a  year's  support 
upon  application  of  the  widow,  her  petition  in 
this  case  utterly  fails  to  show  any  legal  or 
equitable  ground  for  interference  by  any  court 
The  only  fraud  she  alleges  is  a  mistalie  of  fact 
made  by  the  appraisers  of  the  estate,  before  her 
application  for  a  year's  support  was  filed.  In 
returning  property  not  belonging  to  the  estate. 
This  return  bound  no  one,  and  was  merely 
prima  fade  evidence  of  what  assets  the  admin- 
istrator was  chargeable  with.  The  plaintiff 
does  not  even  allege  that  she  did  not  know 
the  tacts  concerning  the  dtle  to  the  property 
which  she  claimed  was  by  mistake  returned 
as  a  part  of  the  estate.  Even  if  she  did  not 
know  the  tact,  by  the  exercise  of  ordinary 
diligence  she  could  certainly  have  ascertained 
what  property  really  constituted  so  small  an 
estate  of  her  deceased  husband.  A  court  of 
equity,  even,  could  not  have  granted  relief 
against  such  laches.  We  think,  therefore, 
the  court  did  right  in  sustaining  the  demurrer 
to  the  petition.  Judgment  afdrmed.  All  the 
Justices  concurring,  except  LUMPKIN,  P.  J., 
absent  on  account  of  sickness. 


aoe  Ga.  18) 

HAWKINS  V.  COLLIER. 

(Supreme  C!ourt  of  Georgia.     Nov.  19,  1898.) 

Appeal — Rbview — iKsumoiEKT  Ricobd. 

1.  Where  the  error  assigned  to  certain  ex- 
tracts from  the  charge  of  the  court  is  to  tiie 
effect  that  they  excluded  the  defendant's  theory 
from  the  consideration  of  the  jury,  it  will  be 
presumed,  in  the  absence  of  any  complaint  to 
the  contrary,  and  where  the  entire  charge  is 
not  In  the  record,  that  the  court,  with  equal 
fairness,  explained  to  the  jury  all  the  conten- 
tions of  the  defendant,  and  fully  and  correctly 
charged  the  law  applicable  thereto. 

2.  The  evidence  was  sufficient  to  authorize 
the  verdict,  and  there  was  no  error  in  refusing 
a  new  trial. 

(Syllabus  by  the  Court) 

Error  from  superior  court.  Pike  connty;  M. 
W.  Beck,  Judge. 

Action  by  J.  C.  Collier  against  Mittie  Haw- 
Idns.  Judgment  for  plaintiff.  Defendant 
brings  error.     Affirmed. 

The  foUowhig  Is  the  official  report: 
On  March  90,  1896,  Anderson  Hawkins 
made  a  deed  by  which  he  conveyed  to  Oilller 
a  tract  of  land  containing  1(X)  acres,  the  con- 
sideration recited  in  the  deed  being  $90,  and 
at  the  same  time  he  transferred  to  (k>llier  a 
bond  for  title  for  another  tract  containing  50 
acres.  The  grantor's  wife,  Mittie  Hawkins, 
on  the  same  day,  made  a  note  whereby  she 
agreed  to  pay  Collier,  on  or  before  October  1, 
1895,  2,000  pounds  of  lint  cotton  for  rent  of 
the  land  above  mentioned,  the  note  stating 
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that  the  land  ma  occupied  by  her  aa  tenant 
of  Collier.  In  February,  1895,  CJolller  sued 
out  a  distress  warrant  against  Mlttle  Haw- 
kins for  $170  for  the  rent  of  the  premises. 
She  set  up  In  defense  that  the  note  was  with- 
out consideration,  and  was  obtained  by  fraud; 
that  the  note  and  the  deed  were  given,  and 
the  bond  for  title  transferred,  to  Collier  aa  se- 
corlty  for  the  payment  of  $33  due  him  by 
her  husband,  and  for  such  sums  as  might  be- 
come dtle  him  for  adTan(<es  to  be  made  by 
blm  during  the  year  1895,  for  the  purpose  of 
enabling  them  to  make  a  crop  upon  the  land; 
that  she  could  not  read,  and  the  note  was  not 
read  over  to  her,  and  she  did  not  know  what 
was  In  It,  nor  that  she  was  renting  the 
land  from  Collier;  that,  at  the  time  the  par 
pers  were  signed,  the  land  was  in  the  posses- 
sion of  her  husband,  and  that  there  was  no 
surrender  of  possession  by  him;  also  that 
the  plaintiff  had  been  paid  all  that  waa  due 
him,  and  she  and  her  husband  were  not  In- 
debted to  him  in  any  sum  at  the  time  the 
distress  warrant  was  sued  out  The  plain- 
tiff contended  that  the  deed  was  executed, 
and  the  bond  for  title  transferred,  to  him  in 
payment  of  a  debt,  and  not  as  security;  that 
the  defendant's  husband  surrendered  posses- 
sion of  the  land  to  him;  and  that  there  was 
an  actual  renting  of  the  land  by  the  defend- 
ant, and  a  delivery  of  possession  to  her  as 
the  plaintiff's  tenant  The  case  was  before 
this  court  at  the  March  term,  1897.  101  Ga. 
145,  28  S.  B.  632.  The  second  trial  resulted 
in  a  verdict  against  the  defendant  for  $130 
principal,  betides  interest,  and  the  defendant 
moved  for  a  new  trial,  which  was  refused, 
and  [She  excepted.  The  motion  was  upon  the 
grounds  that  the  verdict  waa  contrary  to 
law  and  the  evidence,  and  that  the  court  err- 
ed as  follows:  In  charging:  "If  this  note 
was  given  for  rent  by  the  defendant,  and  If 
plaintiff,  J.  C.  Collier,  had  put  Mlttle  Elawkins 
In  possession  of  this  land  as  his  tenant,  you 
would  not  be  concerned  with  the  questions  as 
to  whether  the  deed  from  Anderson  Hawkins 
was  for  a  good  consideration  or  not,  because, 
under  the  circumstances  last  supposed,  Mlttle 
Hawkins  would  be  estopped  from  denying 
Collier's  title.  If  she  went  into  possession 
of  the  land  as  tenant  of  Collier,  she  would  not 
now  be  heard  to  deny  the  title  of  OoHler. 
One  cannot  enter  upon  and  take  possession 
of  land  as  the  tenant  of  another,  and  then 
deny  the  title  of  snch  other  party."  It  is 
alleged  that  this  charge  was  error,  because 
U  prevented  the  jury  from  considering  the 
defense  set  out  in  the  defendant's  counter  af- 
fidavit, as  to  the  consideration  of  the  deed 
and  of  the  note,  tiie  consideration  being  the 
same  in  both.  In  charging:  "If  this  deed 
from  Anderson  Hawkins  was  a  deed  of  bar- 
gain and  sale,  bona  fide  made  to  convey  the 
title,  and  was  not  a  mere  scheme  to  protect 
Anderson  Hawkins  in  his  possession  of  the 
land,  and  if  this  note  was  given  for  rent,  yon 
should  find  for  the  plaintiff,  provided  It  ap- 
pears from  the  evidence  the  defendant  was 


put  into  possession  of  the  land  by  plaintiff; 
that  Is,  If  you  find  that  Anderson  Hawkins 
surrendered  the  land,  and  made  this  deed 
bona  fide  as  a  deed  of  bargain  and  sale  to 
convey  title  to  Collier,  and  if  Collier  put  Mlt- 
tle Hawkins  In  possession  of  the  land,  and 
she  took  possession  as  their  tenant  and  gave 
this  note  for  the  rent  thereof,  you  should 
find  for  the  plaintiff.  An  actual,  physical 
surrender  of  the  premises,  by  leaving  them 
bodily,  and  placing  Collier  In  actual  posses- 
sion, would  not  have  been  prerequisite  to 
Collier  giving  Mlttle  Hawkins  possession.  If 
the  deed  was  made  for  the  purpose  of  convey- 
ing title  to  Collier,  and  It  was  delivered  to 
Collier,  and  if  it  was  then  and  there  onder- 
stood  between  Collier  and  Anderson  Haw- 
Idns  and  Mlttle  Hawkins  that  Anderson  Haw- 
kins' possession  or  ownership  ceased,  and  that 
Mlttle  Hawkins'  possession  as  tenant  of  Col- 
lier began,  that  would  have  been  a  sufficient 
entry  by  Mlttle  Hawkins  to  constitute  her 
the  tenant  of  the  plaintiff."  It  is  alleged  tnat 
this  charge  was  error,  because  it  prohibited 
the  Jury  from  considering  the  defense  set  up 
in  the  defendant's  counter  affidavit  and  hi 
her  evidence,  showing  that  she  did  not  make 
a  rent  contract  with  Collier,  although  she 
signed  a  rent  note,  not  knowing  how  or  when 
the  note  was  written,  and  that  Collier  obtain- 
ed the  note  from  her  by  fraud  and  fUae  rep- 
resentations at  the  time  she  signed  it,  and 
that  it  waa  given  to  secure  a  debt  of  her  hus- 
band, "who  has  possession  of  the  land  for 
another  crop." 

J.  J.  Rogers  and  J.  F.  Redding,  for  plain- 
tiff in  error.  8.  N.  Woodward,  for  defendant 
in  error. 

FISH,  J.  1.  Plaintiff  in  error  excepted  to 
the  portions  of  the  Judge's  charge  q>eclfled 
in  the  third  and  fourth  grounds  of  the  mo- 
tion for  a  new  trial.  As  will  be  seen  by  ref- 
erence to  the  reporter's  statement,  tiie  ex- 
ceptions were,  in  effect,  that  such  portions  of 
the  charge  excluded  from  the  Jury  the  de- 
fendant's theory  that  the  consideration  of  the 
note  was  not  rent,  and  that  she  had  never 
rented  any  land  from  the  plaintiff.  The  en- 
tire charge  Is  not  In  the  record,  and  there  Is 
no  complaint  that  the  Judge  failed  to  explain 
to  the  Jury  the  theory  of  the  defendant,  and 
to  charge  the  law  applicable  thereto.  We 
must,  therefore,  presume  that  all  the  conten- 
tions of  the  defendant,  and  all  the  law  perti- 
nent to  her  defense,  were  fully,  fairly,  and 
correctly  given  by  the  court  In  its  general 
charge.  It  is  impossible  to  charge  upon  the 
respective  theories  of  the  plaintiff  and  the 
defendant  at  the  same  time.  In  the  portions 
of  the  charge  complained  of,  the  court  hy- 
pothetlcally  stated  the  plaintiff's  contentions, 
and  charged  the  Jury  how  they  should  find  if 
they  believed  such  contentions  to  be  true. 
There  Is  no  pretense  that  the  contentlona  of 
the  defendant  were  not  stated  with  equal  fair- 
ness, and  the  Jury  Instructed  to  find  for  her. 
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In  the  erent  they  belleyed  her  theory  at  the 
case.  There  was,  therefore,  no  merit  In  the 
third  and  fourth  grounds  of  the  motion  for  a 
new  trial. 

2.  There  was  a  painftil  conflict  In  the  tes- 
timony of  the  witnesses  for  the  plaintiff  and 
those  for  the  defendant.  The  testimony  of 
the  witnesses  for  the  plaintiff,  If  believed, 
demanded  the  verdict  The  jury  believed 
them,  the  verdict  was  approved  by  the  trial 
Judge,  and  we  are  not  authorized  to  set  It 
aside.  Judgment  affirmed.  All  the  Justices 
concurring,  except  LUMPE^IN,  P.  J.,  absent 
on  account  of  sickness. 


(106  Ga.  886) 

TUCKER  V.  0R0SSLE7. 
(Supreme  Conrt  of  Georgia.     Nov.  19,  1898.) 

APPBAI/— RbVISW— KoTtON  FOR  Ncw  TaiAU 

The  charges  complained  of  were  not  tx- 
roneous.  While  the  evidence  seems  to  pre- 
ponderate in  favor  of  the  plaintiff,  there  was 
some  evidence  to  anpport  a  finding  In  favor  of 
the  defendant,  and,  the  verdict  having  been 
approved  by  the  trial  judge,  this  court  will 
not  control  his  discretion  In  overruling  the  mo- 
tion for  a  new  trial. 
(Syllabua  by  the  Court) 

Error  f^om  superior  conrt,  Jasper  county; 
John  C.  Hart,  Judge. 

Action  between  J.  L.  Tucker  and  R.  L. 
Crossley.  From  the  Judgment,  Tucker  brings 
error.    Affirmed. 

F.  Jordan  &  Son,  for  plaintiff  In  error.  J. 
D.  KUpatrick,  for  defendant  In  error. 

PER  CURIAM.  Judgment  affirmed.  All  the 
Justices  concurring,  except  LUMPKIN,  P.  J., 
absent  from  providential  canaa. 


(106  Oa.  8U) 

MURPHBT  V.  McGOUGH  et  aL 
(Supreme  (3onrt  of  Georgia.     Nov.  19,   1898.) 

SaWMILI.—  LIEM  —  FORECLOSORa— Ck>rNTEB    Apfi> 

DAV  IT— Dismiss  Ai.. 

1.  The  proprietor  of  a  sawmill  has  a  lien  on 
the  product  of  the  mill  for  work  done  on  ma- 
terial fumished  by  others. 

2.  A  counter  affidavit  interposed  to  the  fore- 
closure of  such  a  lien,  which  In  terms  neither 
admits  nor  denies  the  indebtedness  set  forth 
in  the  affidavit  of  foreclosure,  does  not  make 
an  issue  which  can  be  tried,  and  should  be  dis- 
missed on  motion. 

3.  When  a  counter  affidavit  to  the  foreclo- 
sure of  a  lien  of  the  character  above  referred 
to  has  been  dismissed  on  motion  of  the  plain- 
tiff, the  case  passes  out  of  the  jurisdiction  of 
the  court,  and  the  process  is  remanded  to  the 
levying  officer  by  operation  of  law. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Monroe  county; 
a  O.  Smith,  Judge. 

Action  by  J.  O.  &  R.  A.  McOougfa  against 
Addle  A.  Murphey.  Judgment  for  plalntUts, 
and  defendant  brings  error.    Reversed. 

Parsons  &  Persons,  for  plaintiff  In  error. 
Oabanlsa  *  WilUngham,  for  defendants  in  er- 
ror. 


COBB,  J.  The  plaintiffs,  sawmill  men,  fore- 
closed a  lien  against  Addle  A.  Murphey.  To 
the  levy  of  an  execution  under  such  foreclo- 
sure she  Interposed  a  counter  affidavit,  in 
which  she  alleges  that  she  "can  neither  deny 
nor  affirm  that  portion  of  plaintiffs'  affidavit 
of  foreclosure  wherein  It  is  alleged  that  she  Is 
indebted  to  them"  In  the  amount  named  In  the 
affidavit  The  counter  affidavit  then  proceeds 
to  give  various  reasons  why  she  cannot  deny 
the  Indebtedness,  and  why  she  does  not  affirm 
It,  and  alleges  that  she  has  sustained  damage 
at  the  hands  of  the  plaintiffs,  and  prays  that 
she  may  be  allowed  to  recoup  for  the  amount 
due  against  them.  The  sheriff  accepted  the 
counter  affidavit,  and  also  a  bond  for  the  even- 
tual condemnation  money,  which  was  given  to 
him  at  the  same  time,  and  the  papers  were 
returned  by  him  to  the  8ni)erior  court  for  trial. 
When  the  case  came  on  for  trial  a  motion  was 
made  by  the  plaintiffs  to  dismiss  the  counter 
affidavit,  on  the  ground  that  It  did  not  com- 
ply with  tiie  terms  of  the  statute,  in  that  It 
did  not  deny  the  Indebtedness  alleged'  to  be 
due  in  the  affidavit  of  foreclosure.  This  mo- 
tion was  sustained  by  the  court,  and  the  coun- 
ter affidavit  dismissed,  and  this  Is  assigned  as 
error.  Plaintiffs  then  proceeded  to  prove  their 
claim  before' a  Jury;  and,  at  the  close  of  the 
evidence  offered,  the  defendant  made  a  motion 
to  "dismiss  the  plaintiffs'  lien,  upon  the  ground 
that  no  such  lien  was  provided  by  law,  and 
that  the  same  was  Illegally  foreclosed."  This 
motion  was  denied  by  the  conrt,  and  this  rul- 
ing Is  assigned  as  error.  By  direction  of  the 
court  a  verdict  was  rendered  for  plaintiffs  for 
the  amount  claimed  in  the  foreclosure  proceed- 
ing, and  upon  such  verdict  a  Judgment  was 
entered  against  the  defendant  and  the  sureties 
upon  the  eventual  condemnation  money  bond 
for  the  amount  claimed  by  the  plaintiffs.  This 
Is  also  assigned  as  error. 

1.  The  first  question  to  be  determined  in  this 
case  is,  has  the  proprietor  of  a  sawmill  a  Uen 
upon  the  product  of  the  mill  for  work  done 
on  material  furnished  by  others?  It  is  provid- 
ed by  law  that  "proprietors  of  planing  mills 
and  other  similar  establishments  shall  have  the 
same  lien  as  provided  in  section  2805  for  work 
done  on  material  furnished  by  otbers,  and 
when  they  furnish  material  they  shall  have 
the  same  liens  provided  In  section  2801  for  ma- 
terial-men; and  proprietors  of  saw-mllls,  when 
furnishing  material  for  the  Improvement  of 
real  estate,  to  purchasers  from  them  for  that 
purpose,  shall  be  entitled  to  the  lien  provided 
In  said  section  2801,  to  be  governed,  when  the 
same  are  applicable,  by  the  rules  laid  down  In 
said  section  2801."  Clv.  Code,  8  2807.  If 
there  could  be  any  doubt  as  to  whether  a  saw- 
mill Is  a  "similar  establishment"  to  a  planlng- 
mlU,  we  think  this  doubt  la  entirely  removed 
when  we  consider  the  section  above  quoted'  as 
a  whole.  By  this  section,  proprietors  of  plan- 
IngmlllB  and  similar  establishments  are  given 
a  Uen  for  work  done  on  material  furnished  by 
oQiers,  and  also  on  material  furnished  by  them- 
selves; and  the  latter  part  of  the  section.  In 
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effect,  says  that  proprietors  of  Bawmllla  (that 
Is,  that  particular  claaa  of  the  tdmllar  estab- 
lishmentg  referred  to  hi  the  first  part  of  the 
section)  shall  also  have  a  lien  upon  real  estate, 
under  certain  conditions. 

2.  There  was  no  error  In  dismissing  the 
counter  aSadavlt.  The  counter  affidavit  must 
either  contest  the  amount  or  Justice  of  the 
claim,  or  the  existence  of  the  lien;  ft  being 
necessary  that  the  counter  affldavit  shall  set 
forth  "the  ground  of  such  denlaL"  The  coun- 
ter affldSTit  in  the  present  case  neither  admits 
nor  denies  the  amount  or  Justice  of  the  dahn, 
and  was  therefore  pnqterly  dismissed.  Civ. 
Code,  {  2816,  subd.  8. 

3.  The  counter  affidavit  haTlng  been  dismiss- 
ed, the  court  should  not  have  proceeded  fur- 
ther with  the  trial  of  the  case.  Therefore 
whatever  was  done  after  the  counter  affidavit 
was  dismissed  was  nugatory.  A  valid  counter 
affidavit  Is  essential  to  give  the  court  Jurisdic- 
tion of  cases  of  this  character,  and,  after  the 
counter  affidavit  has  been  held  to  be  invalid, 
the  only  valid  Judgment  that  can  be  entered 
by  the  court  is  that  the  execution  which  was 
arrested  In  its  progress  by  the  illegal  counter 
affidavit  be  returned  to  the  levying  pfflcer,  and 
that  he  proceed  to  enforce  the  same.  Civ. 
Code,  {  2816,  subd.  6,  declares  that  "If  the 
person  defendant  In  such  execution,  or  any 
creditor  of  such  defendant,  contests  the 
amount  or  Justice  of  the  claim,  or  the  existence 
of  such  lien,  he  may  file  his  affidavit  of  the 
fact,  setting  forth  the  ground  of  such  denial, 
which  affidavit  shall  form  an  Issue  to  be  re- 
turned to  the  court  and  tried  as  other  causes." 
In  the  case  of  McGonnell  v.  Bryant,  38  Ga. 
639,  an  affidavit  and  counter  affidavit  filed  in 
a  proceeding  to  enforce  a  millwright's  lien 
were  returned  to  court  in  order  that  the  ia- 
sue  thus  formed  might  be  tried.  At  the 
hearing  the  defendant  was  not  present,  and 
his  counsel  had  abandoned  his  case.  It  was 
held  that  the  court  should  require  the  plain- 
tiff to  make  out  his  case,  as  in  other  cases 
in  default,  by  prima  fade  proof  of  the  Jus- 
tice of  his  claim,  before  he  be  permitted  to 
take  Jtidgment  and  that  it  was  error  to  or- 
der the  defendant's  affidavit  to  be  dismissed 
and  that  the  execution  which  was  issued  up- 
on plaintiff's  affidavit  proceed.  In  this  case 
there  was  a  valid  counter  affidavit,  but  the 
defendant  was  not  in  court  to  insist  upon  bis 
defense,  and  therefore  the  court  bad  Juris- 
diction to  try  the  case,  and  If  it  should  be  de- 
termined that  the  plaintiff's  demand  was 
Just,  and  under  the  law  he  was  entitled  to 
a  lien,  a  Judgment  -in  his  favor  would  have 
been  lawful.  It  Is  to  be  Inferred  from  the 
headnote  and  the  opinion  In  that  case  that 
the  only  reason  that  the  order  of  the  court  di- 
recting the  execution  to  proceed  was  held  il- 
legal was  that  there  was  a  valid  counter  af- 
fidavit on  the  files  of  the  court,  which  re- 
tained the  case  there  for  determination,  and, 
If  the  affidavit  had  been  dismissed,  that  the 
order  entered  in  that  case  might  have  been 
proper.    We  are  aware  that  the  precise  ques- 


tion involved  In  the  present  case  baa  never 
been  decided,  so  far  as  the  foreclosnxe  of 
liens  of  the  character  now  Involved  Is  eo*- 
cemed.  But  we  think  that  the  dedsions  of 
this  court  dealing  with  the  subject  in  cases 
where  a  process  may  be  arrested  by  aimnar 
affidavits  are  controlling  upon  the  question. 
The  law  provides  that  the  defendant  In  a  dis- 
tress warrant  may  replevy  the  property  dis- 
trained, by  making  oath  that  the  sum  dis- 
trained for,  or  some  part  thereof,  is  not  due, 
and  giving  security  for  the  eventual  con- 
demnation money,  and  "In  sndi  case  the 
levying  officer  shall  return  the  same  to  the 
court  having  cognizance  thereof,  which  shall 
be  tried  by  a  Jury  as  provided  for  in  the  trial 
of  claims."  Glv.  C!ode,  {  4810.  In  Habersham 
▼.  Eppinger,  61  Ga.  199,  it  was  held  that 
"the  counter  affidavit  to  a  distress  warrant 
for  rent  brings  the  case  into  the  superior 
court,  and,  when  said  affidavit  is  dismissed 
on  motion  of  the  plaintiff,  the  case  passes  out 
of  the  Jurisdiction  of  the  court,  and  Is  re- 
manded to  the  sheriff  by  operation  of  law: 
and  the  dismissal  of  the  warrant  on  account 
of  the  insufficiency  of  the  plainttCTs  afildavit 
to  procure  It  was  unauthorized,  there  being 
no  longer  any  case  in  court"  To  the  same 
effect  is  McCulloch  v.  Good,  63  Oa.  S19.  In 
the  case  of  Anders  v.  Blount,  67  Ga.  41.  after 
dismissing  the  counter  affidavit  the  court  gave 
Judgment  for  the  plaintiff  against  the  defend- 
ant and  the  surety  on  his  bond;  and  this  was 
held  by  the  court  to  be  erroneous,  "because 
the  entire  case  was  out  of  court  when  the 
counter  affidavit  went  out"  To  the  same 
effect  is  Girtman  v.  Stanford,  68  Ga  178. 
See,  also,  Drake  v.  Dawson,  66  Ga.  174.  When 
a  landlord  procures  a  warrant  to  dlE^K>ssess 
a  tenant,  the  law  provides  that  the  tenant 
may  arrest  the  proceedings  by  a  counter  af- 
fidavit When  such  counter  affidavit  and 
the  bond  provided  by  law  are  delivered  to  the 
officer  who  is  executing  the  warrant  to  dis- 
possess, such  officer  Is  required  to  "return  the 
proceedings  to  the  next  superior  court  of  the 
county  where  the  land  lies,  and  the  fact  In 
issue  shall  be  there  tried  by  a  special  Jury 
as  in  case  of  appeal."  Civ.  Code,  H  4815, 
4816.  In  the  case  of  Clark  v.  Lee,  80  Ga 
617,  6  S.  E.  170,  It  was  held  that,  where  a 
counter  affidavit  under  the  law  above  re- 
ferred to  was  dismissed,  the  entire  case  was 
out  of  court,  and  the  warrant  returned  to  the 
hands  of  the  sheriff  by  operation  of  law.  Jus- 
tice Simmons,  In  the  opinion,  uses  this  lan- 
guage: "The  counter  affidavit  Is  the  means 
of  bringing  the  case  into  the  superior  court, 
and  giving  that  court  Jurisdiction  of  these 
kinds  of  cases.  Whenever  the  countw  af- 
fidavit is  80  defective  as  not  to  make  any  is- 
sue, or  when  the  same  has  been  dismissed  by 
the  court,  the  whole  case  goes  out  of  court 
There  is  no  case  for  the  court  to  try.  By 
operation  of  law  the  warrant  la  withdrawn 
from  the  court  and  returns  Into  the  bands  of 
the  sheriff  or  other  officer  to  whom  It  is  di- 
rected."   While  the  language  In  the  section 
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relating  to  the  rabject  of  the  counter  afDda- 
ylta  in  the  three  different  proceedings  allud- 
ed to  1b  not  identical,  the  purpose  of  the  law 
In  each  case  is  the  same;  that  is,  the  pro- 
cess issued  in  behalf  of  the  moylng  party  is 
final  process  until  arrested  by  a  legal  coun- 
ter affidavit  When  so  arrested  it  becomes 
mesne  process,  and  the  case  must  be  deter- 
mined by  the  court  upon  the  Issue  thus  made. 
If  what  Is  interposed  as  a  counter  affidavit 
is  not  such  in  law,  the  character  of  the  pro- 
cess does-  not  become  changed,  bnt  remains 
final;  and  the  court  should  deal  with  it  as 
such,  and  simply  order  the  process  to  be  re- 
turned to  the  bands  of  the  officer  authorized 
by  law  to  execute  It  In  the  present  case,  the 
counter  affidavit  having  been  properly  dis- 
missed, the  court  had  no  Jurisdiction  to  try 
the  case.  The  verdict  and  Judgment  render- 
ed is  a  nullity,  and  the  execution  Issued  up- 
on the  foreclosure  of  the  lien  should  be  again 
placed  In  the  hands  of  the  levying  officer  to  be 
enforced  according  to  law.  Judgment  revers- 
ed. All  the  Justices  concurring,  except 
LUMPKIN,  P.  J.,  absent  on  account  of  slck- 
nesa. 

(106  Oa.  16) 

HOWBIiL  V.  ALLEN. 
(Supreme  Court  of  Georgia.     Nov.  19,  1888.) 
Chattbl  Hortoaos — Foreclosure— Afwdavit  o» 

IlXBOALITT— DiSMISSAU 

Where  an  affidavit  of  illegality  to  the  fore- 
closure of  a  chattel  mortgage  was  disnuBsed  t^ 
a  magistrate  upon  the  ground  that  the  defend- 
ant Introduced  no  evidence,  the  effect  of  such 
ruling  was  the  dismissal  of  the  whole  case; 
and  certiorari  was  the  defendant's  exclusive 
remedy,  regardless  of  the  amount  involved. 
(Syllabus  by  the  Court.) 

Error  from  superior  court,  Talbot  county; 
W.  B.  Butt,  Judge. 

Application  by  M.  K.  Allen  agahist  T.  O. 
HoweU.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.     Affirmed. 

J.  J.  Bull  and  A  J.  Perryman,  for  plalntlflt 
in  error.  Persons  Sc  Son  and  M.  D.  Womble^ 
for  defendant  in  error. 

PISH,  J.  To  the  levy  of  a  chattel  mortgage 
ft.  fa.  in  favor  of  Mrs.  Allen,  transferee,  for  $60.- 
22,  principal,  the  defendant,  T.  O.  Howell,  ffled 
an  affidavit  of  illegality,  upon  various  grounds. 
Tlie  magistrate  to  whose  court  the  proceed- 
ings were  returned  rendered  the  following 
Judgment:  "M.  K.  Allen,  Transferee,  t.  T. 
O.  Howell.  Illegality  to  Foreclosure.  In 
Justice's  Court,"  etc.  "There  being  no  evi- 
dence produced  before  the  court  by  the  de- 
fendant in  the  above-stated  case  In  sustaining 
said  plea,  it  Is  the  Judgment  of  the  court  that 
the  above-stated  plea  be  dismissed,  and  the 
property  found  subject  to  the  mortgage  fl.  fa. 
in  favor  of  the  plaintiff  in  the  above-stated 
case,  and  all  costs  of  suit."  The  defendant 
entered  an  appeal  to  the  superior  court,  and 


In  that  court  the  appeal  was  dismissed,  on 
plaintiff's  motion,  upon  the  ground  that  cer- 
tiorari, and  not  appeal,  was  defendant's  rem- 
edy. To  this  ruling  defendant  excepted,  and 
assigned  the  same  as  error. 

The  determination  of  the  case  depends  vpoa 
the  effect  of  the  magistrate's  Judgment  If 
by  such  Judgment  the  case  was  dismissed 
from  the  Justice's  court,  then  nothing  re- 
mained therein  to  be  taken  by  appeal  to  the 
superior  court,  and  certiorari  was  the  defend- 
ant's exclusive  remedy.  Toole  v.  Bdmond- 
son  (Ga.)  31  S.  B.  25.  The  affidavit  of  ille- 
gality brought  and  held  the  case  In  the  Jus- 
tice's court,  and,  if  the  magistrate  dismissed 
that  affidavit,  then,  by  operation  of  law,  the 
whole  case  went  out  of  court,  and  the  magis- 
trate's Jurisdiction  over  it  terminated.  This 
court  has  several  times  ruled  that  the  dis- 
missal of  a  counter  affidavit  to  a  distress 
warrant  put  both  parties  and  the  whole  con- 
troversy out  of  court.  Habersham  v.  EJppin- 
ger,  61  Ga.  199;  McCuUoch  v.  Good,  63  Ga. 
S19;  Anders  v.  Blount,  67  Ga.  41.  See,  also, 
Mnrphey  t.  McGough  (this  day  decided)  31 
S.  E.  757.  After  stating  the  case  as  "Illegal- 
ity to  Foreclosure,"  etc.,  the  language  of  the 
magistrate's  Judgment  is:  "There  being  no 
evidence  produced  before  the  court  by  the  de- 
fendant in  the  above-stated  case  in  sustaining 
said  plea,  it  Is  the  Judgment  of  the  court 
that  the  above-stated  plea  be  dismissed,"  etc. 
The  word  "plea"  aa  here  used,  evidently 
means  the  affidavit  of  illegality.  The  de- 
fendant had  no  other  plea  or  pleading  in  the 
case,  and  the  obvious  puri>ose  of  the  Judg- 
ment was  the  dismissal  of  the  Illegality. 
While  it  was  error  to  dismiss  It  upon  the 
ground  that  the  defendant  Introduced  no  evl-. 
dence,  yet  the  effect  of  such  dismissal  was 
the  same  as  if  it  had  been  for  a  valid  reason. 
That  part  of  the  Judgment  finding  the  prop- 
erty subject  was  mere  surplusage.  We  think 
the  effect  of  the  magistrate's  ruling  was  to 
dismiss  the  case.  Wherefore  certiorari  was 
the  defendant's  exclusive  remedy,  and  the 
judgment  dismissing  the  appeal  was  proper. 
Judgment  affirmed.  All  the  Justices  concur- 
ring, except  LUMPKIX,  P.  J.,  absent  on  ac- 
count of  sickness. 


(IM  Oa.  296) 

GEORGIA  RAILROAD  &  BANKING  CO.  v. 
CROMER. 

CROMER  V.  GEORGIA  RAILROAD  & 
BANKING  00. 

(Supreme  Court  of  Georgia.     Nov.  19,  1898.) 

Accident  at  Crossino— Rate  of  Speed— Keoli- 

OEN'CE. 

Where  a  railroad  crossing  Is  In  a  populous 
locality,  and  is  much  used  by  the  public,  but 
the  same  is  not  within  the  limits  of  an  in- 
corporated city  or  town,  and  is  not  a  part  of 
a  public  road  established  pursuant  to  law, 
what  rate  of  speed  in  approaching  and  mnning 
over  such  crossing  would  be  negligence,  and 
what  signals  ordinary  care  would  require  to 
be  given,  are  matters  to  be  determined  by  « 
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}urr  according  tP  the  drcumatancea  ot  each 
IMrticnIar  case. 
(Syllabus  by  the  Coort.) 

Error  from  superior  court,  Greene  county; 
B.  H.  Callaway,  Judge. 

Action  by  J.  A.  Cromer,  administrator, 
against  the  Georgia  Railroad  &  Banking  Com- 
pany. Judgment  for  defendant,  -  and  both 
parties  assign  error.  Judgment  on  main  bill 
affirmed,  and  cross  bill  dismissed. 

Jos.  B.  &  Bryan  Camming  and  3.  B.  Park, 
Jr.,  for  plaintiff  in  error.  Baml.  H.  Sibley, 
for  defendant  in  error. 

COBB,  J.  Emma  Parrott  sued  tbe  Georgia 
Railroad  &  Banking  Comjjmny  for  damages 
sustained  by  ber  growing  out  of  tbe  homicide 
of  her  hnsbajid  by  the  defendant  company. 
She  died  pending  the  suit,  and  ber  adminis- 
trator was  made  a  party.  Tbe  petition  al- 
leged that  the  deceased  was  driving  a  team 
of  mules  and  a  wagon  upon  tbe  public  road 
in  tbe  Tillage  of  Union  Point  from  tbe  vi- 
cinity of  the  stores  on  tbe  south  side  of  the 
railroad  crossing  to  tbe  north  aide  thereof; 
tbe  crossing  being  a  regular  public  crossing, 
100  yards  east  of  tbe  depot  of  the  defendant 
Aa  deceased  approached  the  crossing,  the 
railroad  eastward  was  hidden  from  bis  sight 
for  a  distance  of  half  a  mile  by  two  cotton- 
seed warehouses  erected  on  tbe  right  of  way 
with  tbe  knowledge  and  consent  of  tbe  com- 
pany, and  by  bushes  left  growing  on  the 
right  of  way,  and  by  a  freight  car  left  stand- 
ing near  the  crossing  and  the  seed  bouses. 
No  train  was  due  from  the  east  at  tlie  time 
that  deceased  started  to  cross  the  track,  and 
his  attention  was  fixed  upon  another  train 
of  defendant,  which  was  shifting  near  the 
crossing,  and  to  the  westward  of  It  Just  as 
the  deceased  got  upon  the  crossing  a  train 
approached  from  the  east,  30  minutes  behind 
Its  schedule  time,  running  at  tbe  rate  of  30 
miles  an  hour.  There  Is  no  blow  post  erect- 
ed at  said  crossing,  and  In  approaching  tbe 
same  no  signals  were  given,  and  the  speed 
of  the  train  was  not  slackened.  The  col- 
lision between  the  engine  of  the  train  and 
the  wagon  upon  which  deceased  was  riding 
occurred  upon  the  crossing.  It  is  alleged 
that  "sold  homicide  of  her  husband  was  due 
to  the  gross  negligence  of  said  company  In 
permitting  said  bushes  and  houses  and 
freight  car  to  thus  obstruct  the  approach 
to  said  crossing,  in  not  having  a  signal  post 
therefor,  In  running  said  train  at  said  high 
rate  of  speed  in  the  limits  of  a  town  and 
across  a  public  crossing,  and  in  making  no 
sound  or  signal  in  approaching  thereto  to 
warn  travelers  upon  the  highway."  Upon 
the  trial  It  appeared  that  Union  Point  was 
an  unincorporated  village,  having  about  1,000 
Inhabitants;  that  the  residence  portion  of  the 
village  was  on  one  side  ot  the  railroad,  and 
the  business  houses  on  the  other;  and  that 
the  crossing  in  question,  which  goes  from 
the  north  to  the  south  aide  of  the  town,  is 


the  only  crossing  Immediately  within  flie  set- 
tlement, and  is  the  one  which  la  used  by  the 
inhabitanta  of  the  village  in  passing  from 
one  side  of  the  town  to  tbe  other;  that  de- 
ceased at  the  time  that  he  was  kUled  was 
going  from  tbe  south  to  the  north  side  of  the 
town;  that  to  the  east  of  the  crossing,  and 
<m  the  south  side  of  the  track,  were  two 
cotton-seed  houses,  about  12x20  feet  each; 
and  that  a  freight  car  was  between  the  cross- 
ing and  the  seed  houses.  The  car  was  on  a 
aide  track  between  tbe  seed  bouses  and  the 
main  line.  The  seed  houses  are  from  40  to 
60  yards  from  the  crossing.  The  main  line 
la  straight  for  a  half  mile  to  the  east  The 
seed  houses  and  some  bushes  not  taller  than 
a  wagon  would  obstruct  a  person's  view  in 
approaching  the  crossing.  The  wagon  road 
which  crosses  the  railroad  Is  not  a  public 
road  established  pursuant  to  law.  When 
deceased  was  seen  approaching  tbe  crossing 
his  attention  seemed  to  be  diverted  to  a  train 
which  was  shifting  on  the  west  of  tbe  cross- 
ing. The  evidence  was  conflicting  as  to 
whether  any  signal  was  given,  either  by  whis- 
tle or  by  bell.  There  was  evidence  tending 
to  establish  that  certain  persons,  section 
hands,  and  others,  who  were  in  a  position 
to  see  the  approaching  train,  signaled  the  de- 
ceased, by  shout,  to  call  his  attention  to  the 
train,  but  he  did  not  seem  to  hear,  or,  If  he  did, 
did  not  heed  the  warning;  bis  attention  being, 
as  stated,  drawn  to  the  shifting  train  on  the 
west  of  the  crossing.  The  engineer  testified 
that  he  was  running  about  15  miles  an  hour 
when  be  struck  the  wagon,  and  that  he  gave 
the  station  signal  before  reaching  the  cross- 
ing, and  began  to  slacken  his  train;  that  be- 
fore be  commenced  to  slacken  he  was  mn- 
ning  about  45  miles  an  hour,  and  thinks  that 
he  had  reduced  bis  speed  to  about  15  miles 
an  hour.  From  the  testimony  of  tbe  en- 
g;lneer  and  other  employes  upon  the  train.  It 
appears  that,  after  the  deceased  was  seen 
upon  the  track  In  a  posItl(m  of  peril,  all  that 
diligence  required  was  done  to  stop  Qie  train. 
The  Jury  returned  a  verdict  for  tbe  plaintiff 
for  leOO.  A  motion  for  a  new  trial  made  by 
the  defendant  was  overruled,  and  it  excepted. 
No  error  of  law  is  complained  of,  and  the 
motion  Is  based  solely  npon  tbe  grounds  that 
the  verdict  was  contrary  to  evidence,  and 
without  evidence  to  support  It 

The  collision  not  having  occurred  at  a  pub- 
lic road  crossing,  the  defendant  was  onder 
no  statutory  duty  to  give  a  signal  or  check 
the  train  in  approaching  thereto.  Civ.  Code, 
I  2222;  Comer  v.  Shaw,  98  Ga.  543,  25  S.  B. 
733.  Within  the  llmlto  of  Incorporated  cities 
and  towns  and  outside  of  such  limits  wherev- 
er a  line  of  railroad  crosses  a  road  which 
has  been  established  pursuant  to  law,  a  rail- 
road company,  in  the  operation  of  Its  trains. 
Is  bound  to  give  such  signals  and  perform 
such  acts  as  are  required  by  statute  in  the 
latter  case,  and  those  which  may  be  required 
by  such  reasonable  regulations  as  the  mu- 
nicipal authorities  may  prescribe  In  the  for- 
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mer.  A  failure  In  eitber  ease  to  comply  with 
the  requirementB  of  tbe  law  applicable  would 
amount  to  negligence  In  law.  In  the  case  of 
Comer  t.  Shaw,  cited  supia.  Chief  Justice 
Simmons  uses  this  language:  "Where  a  rail- 
road crossing  Is  In  a  populous  locality,  and  Is 
much  used  by  the  public,  even  though  the 
provisions  of  OIt.  Code,  i  2222,  are  not  ap- 
plicable, greater  care  Is  required  of  railroad 
companies  with  respect  to  speed  and  signals 
than  is  to  be  expected  at  places  where  the 
railroad  Is  crossed  by  unfrequented  country 
roads  not.  established  by  law  as  public  roads; 
but  noncompliance  at  such  a  place  with  the 
statutory  requirements  applicable  to  public 
roads  established  by  law  la  not,  as  a  matter 
of  law,  negligence  per  se.  It  Is  generally  for 
the  jury  to  say  whether,  under  such  circum- 
stances, the  railroad  company  was  negligent 
or  not  This  distinction  Is  also  to  be  taken 
Into  consideration  when  we  come  to  consiaer 
the  conduct  of  persons  attempting  to  cross 
the  railroad  at  such  places.  Where  the  cross- 
ing is  one  to  which  the  statutory  require- 
ments above  referred  to  are  applicable,  a 
person  about  to  cross  has  a  right  to  expect 
that  the  railroad  company.  In  the  running  of 
its  trains,  will  comply  with  these  require- 
ments; and  reliance  upon  the  discharge  of 
its  duty  In  the  premises  may.  In  some  degree, 
excuse  a  want  of  full  diligence  on  his  part  In 
loolting  out  for  the  approach  of  a  train. 
Where,  however,  the  statute  is  not  applicable, 
a  person  about  to  cross  must  assume  a  great- 
er burden  of  care  than  he  would  be  required 
to  assume  If  the  crossing  were  oae  to  which 
the  statute  applied."  In  the  case  of  Thomas 
▼.  Railroad  Co.,  19  Blatchf.  533.  8  Fed.  729, 
Wallace,  J.,  says:  "Railroad  corporations 
may  ordinarily  maintain  such  rate  of  speed 
with  their  trains  as  they  see  fit  They  may 
even  permit  their  officers  to  enjoy  the  luxury 
of  special  trains,  and  dash  over  their  roads 
with  a  single  car,  almost  noiselessly,  and  at 
lightning  speed.  They  may  use  their  side 
tracliB  near  the  Intersection  of  highways  or 
private  roads  for  the  storing  of  empty  cars. 
While  these  things  may  not  be  agreeable  to 
the  general  public,  they  are,  nevertheless, 
within  the  privileges  with  which  railroad  cor- 
porations have  been  invested;  and  the  public 
have  no  right  to  complain,  because  they  are 
legitimately  within  these  privileges.  But, 
when  these  privileges  come  In  collision  with 
the  rights  of  those  who  use  the  highways  or 
private  roads  to  cross  the  railroad,  they  must 
give  way,  because,  as  to  these  persons,  the 
railroad  corporation  Is  under  the  obligation  of 
exercising  reasonable  care  to  prevent  injury. 
What  Is  reasonable  care,  or,  conversely,  what 
omission  of  precaution  is  negligence,  can  only 
be  defined  by  general  propositions;  the  ap- 
plication of  which  must  depend  upon  the  cir- 
cumstances of  the  particular  case."  Apply- 
ing these  principles  to  the  case  under  consid- 
eration. It  was  for  the  Jury  to  determine 
whether,  under  all  the  circumstances,  it  was 
the  duty  of  the  railroad  company  to  have 


given  a  signal  of  the  train  approaching  this 
crossing,  and  to  have  slackened  the  speed  of 
the  same,  and.  If  In  this  respect  there  was  a 
failure  of  duty  on  t^e  defendant's  part,  then 
whether  the  deceased  by  the  exercise  of 
ordinary  care  could  have  avoided  the  conse- 
quences of  Its  negligence  In  not  giving  the 
signal  and  reducing  the  speed  of  the  train. 
It  apx>earlng  from  the  record  that  two  Juries 
have  decided  these  issues  in  favor  of  the 
plaintiff,  and  there  being  no  complaint  what- 
ever of  the  manner  In  which  the  case  was 
tried;  or  In  which  the  Judge  submitted  it  to 
the  Jury,  we  will  not  Interfere  with  his  dis- 
cretion in  refusing  a  new  trial.  Judgment  on 
main  bill  affirmed;  cross  bill  dismissed.  All 
the  Justices  concurring,  except  LUMPKIN, 
P.  J.,  absent  on  account  of  sickness,  and 
LBWIS,  J.,  disqualified. 


a06  Qa.  302) 
ALBRIGHT  v.  JONBS  et  al 
(Supreme  Court  of  Georgia.     Nov.  19,  1898.) 
Anoibst  Dbkd— Evidbnob  of  FOBOEHr. 
Althoufch  a  deed  purports  to  be  more  than 
80  years  old,  and  has  the  appearance  of  gen- 
uineness on  inspection,  it  may  nevertheless,  after 
having  been  Introduced  in  evidence,  be  shown 
by  any  competent  evidence  to  be  ia  fact  a 
forgery. 
(Syllabos  by  the  Coort.) 

Error  from  superior  coart,  Muscogee  coun- 
ty;  W.  B.  Butt,  Judge. 

Action  by  E.  A.  Albright,  administrator, 
against  Willie  Jones  and  others.  Judgment 
for  defendants,  and  plaintiff  brings  error. 
Reversed. 

Blandford  &  Grimes,  for  plaintiff  In  error. 
A  A.  Carson,  for  defendants  in  error. 

SIMMONS,  O.  J.  It  appears  that  on  the 
trial  of  this  case,  which  was  an  action  of 
ejectment  brought  against  the  defendants  in 
error  by  the  administrator  of  Gideon  Jones, 
the  plaintiff  closed  after  making  out  a  prima 
facie  case  showing  title  in  his  intestate.  In 
resistance  to  the  action,  the  defendants  relied 
upon  a  deed  dated  July  2,  .1867,  and  duly  at- 
tested, from  Gideon  Jones  to  their  father, 
under  whom  they  claimed.  Upon  the  intro- 
duction by  the  defendants  of  this  deed,  coun- 
sel for  the  plaintiff  stated  to  the  court  that 
their  client  would  assume  the  onus  of  show- 
ing that  the  deed  was  a  forgery,  and  would 
call  witnesses  to  prove  that  It  was;  and, 
after  the  defendants  closed  their  case,  the 
plaintiff  offered  witnesses  to  prove  that  the 
deed  was  a  forgery.  The  court  refused  to 
allow  the  plaintiff  to  make  such  proof,  hold- 
ing that  the  deed,  being  30  years  old,  proved 
itself  to  be  genuine,  it  coming  from  the  prop- 
er custody,  and  having  no  appearance  of  any- 
thing wrong  or  auspicious  on  its  face.  A  ver- 
dict for  the  defendants  having  been  returned, 
the  plaintiff  brings  his  bill  of  exceptions  to 
this  court,  assigning  error  upon  the  ruling 
above  stated. 
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It  la  true  that  section  3S10  of  the  CItU 
Code  expressly  provides  that  "a  deed  more 
than  thirty  years  old,  having  the  appearance 
of  genuineness  on  inspection,  and  coming 
from  the  proper  custody,  if  possession  has 
been  consistent  therewith.  Is  admissible  in 
evidence  without  proof  of  execution."  It  by 
no  means  follows,  however,  that  such  an  In- 
strument, after  being  admitted  In  evidence, 
may  not  be  shown,  by  any  competent  evi- 
dence, to  be  tn  fact  a  forgery.  On  the  con- 
trary, "that  an  ancient  deed  may  be  attacked, 
like  any  other  deed,  for  forgery,  to  well  set- 
tled." Patterson  v.  Collier,  75  Ga.  427,  citing 
mOa  V.  May,  42  Ga.  623,  and  Hill  T.  Nisbet, 
58  Ga.  5S7.  To  the  same  effect,  see,  also, 
Parker  v.  Railroad  Co.,  a  Ga.  387,  8  S.  K. 
871;  Prldgen  v.  Green,  80  Ga.  738,  7  S.  B.  97; 
Sibley  ▼.  Haslam,  75  Ga.  490.  Accordingly, 
we  bold  in  the  present  case  that  the  trial 
Judge  committed  error  in  treating  the  deed 
in  question  as  conclusive,  rather  than  mere- 
ly prima  facie,  evidence  of  its  genuineness. 
Judgment  reversed.  All  the  Justices  concur- 
ring, except  LUMPKIN,  P.  J^  absent  on  ac- 
count of  sicknesa. 


O05  Qa.  8S8) 

CULPEPPER  T.  DALLAS. 
(Snpieme  Conrt  of  Georgia.     Nov.  19,  1898.) 
AiTBi.1.— Reviiw. 
The  evidence  was  saffldent  to  anthorise 
the  verdict,  and  there  was  no  error  in  over- 
ruling the  motion  for  a  new  triaL 
(Syllabus  by  the  C!onrt) 

Error  from  superior  court,  Harris  connty; 
W.  B.  Butt,  Judge. 

Action  between  B.  Culpepper  and  Clarissa 
Dallas.  From  the  Judgment,  Culpepper 
brings  error.   Afilrmed. 

e.  J.  Thornton,  for  plaintiff  in  error.  R.  A. 
Russell  and  B.  H.  Walton,  for  defendant  in 
error. 

PER  CURIAM.    Judgment  affirmed, 

LUMPKIN,  P.  J.,  absent  on  account  of 
sickness. 


(106  Qa.  303) 

SMITH  et  al.  v.  SMITH. 
(Supreme  Court  of  Georgia.     Nov.  19,  1808.) 

BSOOXDART  EvinSNOB — DlBECTIHO  VEKDICT. 

1.  To  Jnstify  the  admission  of  secondary  evi- 
dence as  to  the  contents  of  a  lost  deed,  it 
must  be  shown,  not  only  that  such  a  deed  once 
existed,  but  also  that  it  was  properly  exe- 
cuted. 

2.  Under  the  evidence  in  the  present  case 
there  were  questions  which  should  have  been 
determined  by  a  jury,  and  it  was  therefore 
error  to  direct  a  verdict. 

(Syllabus  by  the  C^onrt) 

Error  from  superior  court,  Muscogee  county; 
W.  B.  Butt,  Judge. 
Action  by  Sopbronia  Smith  against  Solomon 


Smith  and  others.    Judgment  for  plaintiff.  De- 
fendants bring  error.    Reversed. 

Blandford  &  Grimes,  for  plaintiffs  in  enor. 
Brannon,  Hatcher  &  Martin,  for  defendant  in 
error. 

COBB,  J.  Sophronla  Smith,  as  the  widow 
of  William  Smith,  applied  to  the  ordinary 
for  a  year's  support,  which  was  set  apart 
to  her  in  a  city  lot  described  as  lot  No.  7 
of  a  designated  survey,  "being  the  lot  upon 
which  WlUlam  Smith  died."  No  objection 
was  filed  by  any  one  to  the  return  of  the 
appraisers,  and  it  was  recorded  as  required 
by  law.  After  this,  three  other  Smiths,  al- 
leging that  they  were  the  children  and  heirs 
at  law  of  William  Smith,  and  were  in  pos- 
session of  the  lot,  entered  what  purported  to 
be  an  appeal  to  the  superior  court  Sophro- 
nla Smith  then  brought  her  petition,  praying 
for  the  appointment  of  a  receiver  to  take 
charge  of  the  property;  alleging  that  there  was 
no  administration  on  the  estate  of  William 
Smith,  and  no  necessity  for  any,  and  that  upon 
his  death  the  three  other  Smiths  took  posses- 
sion of  the  property,  and  refused  to  permit 
plaintiff  to  enter  thereon;  that  they  woe  In- 
solvent; and  that  their  only  reason  tor  tatsr- 
Ing  an  appeal  from  the  Judgment  of  the  ordi- 
nary was  to  delay  plaintiff  in  obtaining  pos- 
session and  enjoyment  of  her  year's  support. 
In  their  answer  the  defendants  allegred  that 
they  were  in  possession  under  a  title  derived 
through  a  gift  from  their  deceased  father  more 
than  seven  years  before  his  death.  A  receiver 
was  appointed  to  take  charge  of  the  property 
pending  the  litigation.  To  the  order  appoint- 
ing the  receiver  the  defendants  excepteid.  and 
a  decision  was  rendered  by  this  court  decUring 
that  the  trial  Judge  did  not  abuse  his  discretion 
in  appointing  the  receiver.  Smith  v.  Smith, 
96  Ga.  772,  22  S.  E.  832.  When  the  case  came 
on  for  a  final  hearing,  it  appeared  that  the  de- 
fendants had  voluntarily  dismissed  their  ap- 
peal from  the  Judgment  of  the  court  of  ordi- 
nary; and  the  plaintiff  moved  for  a  decree 
that  the  receiver  turn  over  to  her  the  house 
and  lot,  and  accrued  rentals,  less  the  costs  of 
that  proceeding,  as  her  year's  support  nnda 
the  Judgment  of  the  ordinary,  and  that  the 
petition  abate  and  be  dismissed.  The  court 
granted  the  decree  moved  for.  The  defendants 
excepted,  and  again  brought  the  case  to  this 
court,  and  it  was  held  that  the  decree  rendered 
must  be  set  aside.  Smith  v.  Smith,  101  Ga. 
296,  28  S.  B.  665.  Thereafter  the  case  came 
on  for  a  final  hearing  In  the  court  below.  Tbe 
plaintiff  introduced  In  evidence  the  petition  to 
the  ordinary  for  a  year's  support,  and  the 
order  setting  it  apart  to  her  in  the  lot  designat- 
ed in  the  return  of  the  appraisers.  Plaintiff 
testified  that  William  Smith  had  resided  on  the 
lot  in  dispute  for  20  years,  and  that  none  of 
the  defendants  except  Antoinette  Smith,  an 
unmarried  daughter,  had  lived  on  the  place  be- 
fore his  death.  There  was  also  evidence  for 
plaintiff  showing  that  William  Smith  for  oer- 
eral  years  Immediately  preceding    bis    death 
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had  returned  the  property  for  taxation  In 
bis  owa  name,  and  evidence  tending  to  show 
that  he  had  paid  all  taxes  due  on  the  same 
up  to  the  time  of  his  death.  Joseph  Moore, 
a  witness  for  plaintiff,  testified  that  he  owned 
the  south  half  of  the  lot  named  In  the  return 
of  the  appraisers,  and  that  he  bad  seen  Wil- 
liam Smith  on  two  or  three  occasions  pay 
Mrs.  Anna  Maria  Harris  different  sums  of 
money  for  the  place  on  which  be  died,  but 
witness  did  not  know  whether  it  was  Smith's 
money,  or  that  furnished  by  bis  children, 
and  did  not  know  whether  Mrs.  Harris  had 
ever  made  a  deed  thereto  either  to  Smith  or 
his  children;  that  the  place  on  which  Smith 
died  Is  under  one  inclosure,  and  includes  all 
of  lot  No.  6  of  the  survey  above  referred  to, 
and  the  north  half  of  lot  No.  7;  that  witness 
sold  the  north  half  of  lot  No.  7  to  Nancy 
Smith,  the  first  wife  of  William  Smith,  and 
mother  of  defendants,  and  made  ber  a  deed 
to  It;  and  that  Wnilam  Smith  dataned  the 
place  on  which  be  lived  and  died  up  to  the 
time  of  bis  death.  The  plaintiff  disclaimed 
in  open  court  any  claim  under  the  year's  sup- 
port set  apart  to  her  to  the  north  half  of 
lot  No.  7,  which  was  conveyed  by  Joseph 
Moore  to  Nancy  Smith.  The  evidence  for 
the  defendants  was,  in  substi^ce,  as  follows: 
Squire  Smith,  one  of  the  defendants,  testified 
that  the  place  in  dispute  is  all  under  one  in- 
closure, and  Includes  lot  No.  6  and  the  north 
half  of  lot  No.  7;  that  lot  No.  6  was  bongbt 
by  bis  father  tor  defendants  at  their  In- 
stance; that  their  money  paid  for  It  and  • 
deed  was  made  to  them.  The  deed  was 
made  by  Mrs.  Anna  Maria  Harris  and  ber 
husband,  Daniel  Harris,  and  was  witnessed 
by  two  or  three  witnesses.  Witness  did  not 
remember  their  names,  bnt  thought  one  of 
them  was  named  Chapman  or  Chappie,  or 
some  such  name.  He  had  seen  the  deed, 
whlcb  was  In  the  possession  of  his  father  the 
last  time  he  saw  It,  and  is  now  lost;  had 
tried  to  find  the  deed,  and  so  had  bis  father 
before  be  died.  His  sister  Antoinette  Smith 
lived  on  lot  No.  6  ever  since  it  was  bought 
by  defendants,  and  so  did  his  father.  The 
other  children  lived  there  also  at  various 
times.  His  father  never  claimed  lot  N&  8, 
and  the  defendants  always  paid  the  taxes. 
Witness  could  not  read  writing,  bnt  bad 
heard  the  deed  read  over  by  others,  and  bad 
kept  the  deed  for  some  time.  He  had  never 
lived  on  the  place,  but  claimed  an  Interest 
In  It  Antoinette  Smith,  one  of  the  defend- 
ants, testified  that  she  had  lived  on  the  place 
where  ber  father  died  ever  since  It  was 
bought  by  defendants,  who  furnished  the 
money.  Solomon  Smith,  another  iwe  of  the 
defendants,  testified  that  the  place  on  which 
his  father  died  was  under  one  inclosure,  and 
Included  the  whole  of  lot  No.  6  and  the  north 
half  of  lot  No.  7.  There  were  two  houses  on 
the  place;  one  being  o»  lot  No.  6,  and  the 
other  on  the  north  halt  of  lot  No.  7.  His 
father  died  in  the  house  on  lot  No.  S.  Wit- 
ness bad  lived  on  the  place  ever  since  It  was 


bought  except  when  temporarily  away  at 
work.  Defendants  were  turned  out  of  both 
lot  No.  6  and  the  north  half  of  lot  No.  7  by 
the  sheriff,  under  an  order  from  the  Judge. 
Defendants  gave  the  money  to  their  father  to 
buy  lot  No.  6  for  them,  which  be  did.  The 
lot  was  bought  from  Mrs.  Anna  Maria  Har- 
ris and  ber  husband,  and  they  gave  defend- 
ants' father  a  deed  to  the  same.  Witness 
had  seen  the  deed  many  times.  It  was  kept 
in  a  drawer  In  the  house,  and  was  witnessed 
by  two  or  three  persons,  whose  names  wit- 
ness did  not  remember.  The  deed  was  made 
to  defendants,  and  is  lost.  Witness  has  read 
It  several  times,  and  has  tried  to  find  it  but 
has  not  seen  it  since  his  father  died.  J.  B. 
Owens  testified  that  be  was  a  policeman  of 
the  city  of  Columbus,  and,  while  inspecting 
the  lot  on  which  William  Smith  died,  be  ask- 
ed Smith  if  he  would  sell  the  place,  and 
Smith  replied  that  be  could  not  as  it  be- 
longed to  his  children.  John  Hargett  testi- 
fied that  he  tried  to  buy  the  place  from  Wil- 
liam Smith,  and  that  Smith  told  him  that  he 
could  not  sell  it  as  It  belonged  to  his  chil- 
dren. LlUle  Dawson  testified  that  William 
Smith  never  claimed  the  place  as  bis  own, 
bnt  said  It  was  bis  children's.  At  the  con- 
clusion of  the  testimony  the  plaintiff  made  m 
motion  to  rule  out  the  testimony  of  the  de- 
fendants relating  to  anything  "about  a  deed 
from  Anna  Maria  Harris  and  Daniel  Harris 
to  the  chUdren  of  William  Smith,  deceased." 
The  court  sustained  the  motion,  ruled  out 
the  testimony,  and  this  Is  one  of  the  errors 
assigned.  The  court  then,  upon  motion  of 
plaintiff,  directed  the  Jury  to  find  a  verdict  In 
favor  of  the  plaintiff,  and  this  ruling  is  also 
assigned  as  error. 

1.  We  do  not  think  there  was  any  error  in 
ruling  out  the  parol  evidence  offered  to  prove 
the  contents  of  the  deed  claimed  to  have 
been  made  by  Mrs.  Harris  and  ber  bnsband 
to  defendants.  In  the  case  of  Calhoun  v. 
Calhoun,  81  Ga.  91,  6  S.  E.  913,  It  was  held 
that  to  Justify  the  admission  of  secondary 
evidence  as  to  the  contents  of  a  lost  deed, 
not  only  the  previons  existence  of  the  deed 
must  be  shown,  but  that  it  must  also  be 
shown  to  taave  been  properly  executed;  and 
Justice  Simmons,  in  the  opinion,  uses  this 
language:  "We  think  the  proper  rule  of  law 
la  regard  to  the  admissibility  of  secondary 
evidence  Is,  not  only  that  the  plaintiff  must 
show  the  existence  of  the  deed,  but  that  he 
must  show  that  it  was  properly  executed.  It 
Is  possible  that  the  deed  may  have  been  writ- 
ten and  signed  by  the  grantor,  and  yet  may 
never  have  been  executed  according  to  law." 
See,  also,  Durham  v.  Holeman,  30  Ga.  619; 
Blgelow  V.  Young,  Id.  123;  White  v.  Clem- 
ents, 39  Ga.  232.  Even  if  the  evidence  of- 
fered was  sufficient  to  establish  the  fact  that 
the  alleged  deed  once  existed,  there  was  no 
evidence  whatever  going  to  show  that  it  had 
been  properly  executed. 

2.  We  think,  however,  that  the  court  erred 
In  directing  a  verdict    The  evidence  intro- 
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duced  was  not  of  such  a  character  as  to  re- 
quire a  finding  either  for  one  party  or  the 
other,  bat  raised  questions  which  ahould  bare 
been  determined  by  a  Jury.  If  the  evidence 
for  the  plaintiff  was  to  be  believed,  William 
Smith  had  been  In  adverse  possession  for 
more  than  20  years,  and  therefore  the  title 
acquired  by  the  widow  under  the  year's  sup- 
port wt  apart  to  her  was  superior  to  the 
claim  of  his  children.  If  the  testimony  for 
the  defendants  was  to  be  believed,  William 
Smith  had  not  been  in  adverse  possession 
during  the  length  of  time  claimed,  but  his 
possession  was  permissive  only,  and  recog- 
nized by  him  as  such;  there  being  testimony 
to  the  effect  that  on  three  separate  occa- 
sions he  publicly  disclaimed  title  to  the  prop- 
erty, and  asserted  that  it  belonged  to  his 
children,  who  are  the  defendants  in  the  caae. 
The  case  must  be  tried  again,  and  a  Jury  al- 
lowed to  pass  upon  the  issues  made  by  the 
pleadings  and  evidence.  Judgment  reversed. 
All  the  justices  concurring,  except  LUMP- 
KIN, P.  J,,  absent  on  account  of  sickness. 

(106  Oa.  74S) 

TAYLOR  T.  STATE. 

(Supreme  Court  of  Georgia.    Nov.   18,  1888.) 

HuRDBX  —  ImAirrrr  as  ▲  DsrsiraB — Mauui— 
Instkdotiohs. 

1.  The  rale  of  law  in  force  In  this  state  which 
relieves  one  from  criminal  responsibility  for  the 
commission  of  an  unlawful  act  on  account  of 
mental  disease  is:  If  a  man  has  reason  suffi- 
cient to  distinguish  between  right  and  wrong  in 
relation  to  a  particular  act  about  to  be  commit- 
ted, he  i«  criminally  responsible.  An  exception 
to  this  rule  is,  where  a  man  has  reason  sufficient 
to  distinguish  between  right  and  wrong  as  to  a 
particnlar  act  about  to  be  committed,  yet,  in 
consequence  of  some  delusion,  his  will  Is  over- 
mastered, and  there  is  no  criminal  intent:  pro- 
vided, that  the  act  itself  Is  connected  with  the 
peculiar  delusion  under  which  the  prisoner  is  la- 
boring. Tested  by  this  rule  of  the  law,  the  evi- 
dence In  the  case  fnlly  supported  the  conviction 
for  murder. 

2.  A  charge  in  the  following  language:  "The 
popular  idea  cf  malice  in  its  sense  of  revenge, 
hatred,  ill  will,  has  nothing  to  do  with  the  sub- 
ject [legal  maiice].  It  is  an  mient  to  kill  a  hu- 
man being  In  a  case  when  the  law  would  neither 
justify  nor  in  any  degree  excuse  that  intention. 
If  a  killing  should  take  place  as  intended,"— 
states  a  correct  principle  of  law,  and  it  was  not 
error  for  the  presiding  Judge  to  have  given  it  in 
this  case 

8.  There  is  no  error  in  the  charge  of  the  court 
complained  of,  nor  In  the  failure  to  specifically 
ctiarge  tlie  jury  in  relation  to  the  probative  value 
of  the  evidence  which  showed  or  tended  to  show 
insanity  In  the  family  of  the  accused.  While 
such  specific  charge  would  have  been  proper,  it 
was  not  demanded  by  the  evidence  in  this  case; 
certahily  not  without  a  written  request  so  to 
charge. 

(Syllabns  by  the  Oonrt) 

Error  from  superior  court,  Bibb  county; 
W.  H.  Felton,  Jr.,  Judge. 

Abner  L.  Taylor  was  convicted  of  murder, 
and  brings  error.    Affirmed. 

Oeoi  a  Joaes,  O.  H.  Hall,  Jr.,  and  Da  Pont 
Querry,  for  plaintiff  in  error.  Roland  EUls, 
Robt  Hodges,  Sol.  Oen.,  and  J.  M.  Terrell, 
Att7.  Gen.,  for  the  State. 


LITTLB,  J,  Abner  L.  Taylor  was  brought 
to  trial  In  the  superior  court  of  Bibb  conn^ 
under  an  indictment  charging  him  with  mur- 
der. The  specific  charge  in  the  bill  of  In- 
dictment was  that  on  the  10th  day  of  July, 
in  Bibb  county,  he  feloniously  and  malicious- 
ly killed  Minnie  L.  Taylor  by  cutting  her  with 
a  knife.  On  arraignment  the  defendant 
pleaded  not  guilty.  The  Jury  returned  a  ver- 
dict finding  the  defendant  guilty,  and  sen- 
tence In  accordance  with  the  verdict  was 
imposed.  The  defendant  filed  a  motion  for 
a  new  trial  on  several  grounds,  which  will 
hereafter  be  considered.  The  motion  to  set 
aalde  the  verdict  and  grant  a  new  trial  was 
refused,  and  to  the  order  of  the  court  over- 
ruling and  refusing  the  new  trial  the  de- 
fendant excepted. 

The  evidence  adduced  at  the  trial,  as  it 
appears  in  the  record,  is  voluminous.  The 
material  portions  of  it  are  as  follows: 

For  the  State. 

a  H.  Logne  testified:  "Minnie  L.  Taylor 
was  my  daughter.  The  accused,  Abner  Tay- 
lor, was  married  to  her  March  18,  1887. 
They  had  one  child,  bom  March  — ,  1S9S.  I 
was  present  when  my  daughter  was  Injured 
by  the  defendant.  It  occurred  at  my  boose, 
in  Bibb  county,  9  or  10  o'(dock  in  the  morn- 
ing. Two  weeks  prior  to  that  date,  my 
daughter  was  at  the  house  of  Mrs.  Taylor, 
mother  of  the  accused.  Eli  Taylor,  brother 
of  the  accused,  started  home  with  ber,  and 
she  came  by  my  house  to  see  her  sister, 
who  was  sick.  We  had  my  daughter's  baby 
at  my  house  at  the  time.  When  my  daugh- 
ter came  to  my  house  she  agreed  to  stay  a 
day  or  two,  and  I  told  Ell  I  would  carry  her 
home.  The  child  was  at  my  house  because 
my  daughter  could  not  nurse  it  We  kept 
it  there  to  raise  It  on  the  bottle,  as  they  bad 
no  milch  cow.  On  the  day  my  daugbter  was 
injured,  Eli  came  there  after  her  to  go  home. 
She  did  not  wish  to  go.  Ell  then  left  the 
house,  and  went  down  the  road.  About  25 
or  30  minutes  after  Ell  left,  the  accused 
came  along.  A  few  minutes  afterwards  I 
again  saw  Ell.  My  attention  was  first  at- 
tracted to  the  accused,  who  I  saw  walking 
quite  fast  I  was  sitting  on  the  i>orch,  and 
my  daughter  was  back  in  the  house.  When 
the  accused  waa  abont  80  steps  from  the 
gate,  he  asked  me  where  Minnie  (my  daugh- 
ter) was.  I  told  him  she  was  in  the  house. 
He  aaked  me  to  tell  her  to  come  out  there, 
he  wanted  to  talk  to  her.  I  called  to  ber. 
and  she  refused  to  go.  Ibe  accused  then 
came  to  the  gate,  called  to  her,  and  told  her 
to  come  out  there.  She  asked  him  what  he 
wanted.  He  replied  that  he  wanted  to  talk 
to  her  a  few  minutes.  I  then  spoke,  and 
said,  'If  you  want  to  talk,  and  will  talk  right 
and  reasonable,  come  in,  and  have  a  chair.' 
He  came  on  In,  and  I  handed  him  a  chair, 
which  he  did  not  notice,  but  walked  in  th« 
door,  and  aaked  his  vrife  why  she  didn't 
come  home.    She  replied,  'Why  didn't  yoa 
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come  after  mo?'  He  then  said  'Ain't  you 
going  back?'  and  she  said,  'No,  I'm  not'  He 
then  polled  out  a  pistol,  and  flred  at  her, 
and  missed  her.  I  was  standing  4  or  5  steps 
distant,  and  picked  up  a  piece  of  ax  han- 
dle which  was  lying  there,  and  struck  at 
his  hand,  but  missed  blm.  He  then  flred. 
and  shot  me  In  the  head.  He  broke  and 
ran  through  the  house,  and  I  pursued  him. 
As  be  jumped  out  of  the  door,  I  threw  the 
ax  handle  at  him,  and  struck  him  on  the 
back.  I  then  started  to  get  som -thing  else 
with  which  to  protect  myself,  and  he  turned, 
and  shot  me  In  the  side.  I  then  walked  back 
and  fainted.  In  a  minute  or  two  I  came  to 
my  senses,  and  be  was  chasing  her  around 
through  the  house,  stabbing  her  with  a 
knife.  She  was  hallooing.  He  inflicted 
eight  wounds,— six  In  the  back  and  two  In 
the  breast  It  looked  like  these  wounds 
were  made  with  a  knife,  dirk,  or  something 
of  that  sort  I  didn't  see  It.  This  happened 
on  Sunday  morning.  My  daughter  died  Mon- 
day evening  at  4  o'clock.  Frank  Jones  was 
there  when  Taylor  came  up;  also  my  wife 
and  daughter;  also  my  mother  and  EII.  I  did 
not  see  Kll  do  anything.  I  saw  Ab  running 
after  his  wife,  and  £11  around  after  him.  My 
daughter  would  have  been  22  years  old  In 
November  next  I  never  heard  the  accused 
make  any  threats  about  bis  wife.  My  gate 
was  12  or  15  feet  from'  the  house.  The  ac- 
cused first  asked  me  where  was  Minnie.  He 
told  me  to  tell  her  to  come  out  there,  he 
wanted  to  see  her.  She  refused  to  go.  When 
she  refused  to  go  she  said  she  was  not  going. 
He  called  again,  and  told  her  himself,  and 
she  said  she  was  not  coming.  When  he 
walked  to  the  door,  and  asked  my  daughter 
why  she  didn't  come  home  when  he  sent 
for  her,  she  said:  'Because  I  didn't  Intend 
to.  Yon  wouldn't  come,  and  you  have  not 
treated  me  right,  and  I  am  not  going  unless 
jou  do.'  And  he  says,  'You  are  not  going?' 
She  says,  'No,  I  am  not'  He  drew  his  pis- 
tol, and  shot  her.  After  he  shot  me,  he  ran 
through  the  house  to  the  baok  door,  and  was 
going  into  the  back  yard.  No  one  was  out 
there.  At  that  time  my  daughter  was  In 
the  back  room.  He  was  not  going  In  that 
direction.  He  went  out  because  I  was  after 
him  with  a  stick.  As  be  jumped  out,  I 
threw  the  stick,  and  hit  blm.  He  turned, 
and  shot  me  in  the  thigh.  He  then  came 
back  In  the  house  after  my  daughter.  I 
fainted  away  for  a  minute  or  two.  When 
I  came  to,  he  was  running  around  the  house 
and  through  the  house  and  In  the  room.  She 
was  screaming.  I  did  not  hear  him  say  a 
word.  I  saw  him  make  a  motion  once  or 
twice.  I  did  not  see  the  knife.  She  offered 
no  resistance.  Ell  was  running  right  behind 
Ab,  and  got  within  5  or  6  feet  from  him. 
He  was  following  Ab,  and  Ab  was  following 
my  daughter.  My  daughter  bad  been  at 
home  a  right  smart  during  her  sickness. 
When  she  was  flrst  taken  sick,  she  stayed  at 
borne  a  month.    She  relapsed,  and  stayed 


there  nearly  a  month.  She  would  go  home, 
and  stay  a  week  or  two  weeks,  and  she 
would  come  to  my  house  and  stay  a  week 
or  two.  She  visited  me  like  ether  daugh- 
ters that  are  married  do  their  parents,  occa- 
sionally, only  as  I  would  go  or  send  after 
her  In  case  of  sickness.  I  had  to  go  and 
bring  her  back  and  forth  a  time  or  two, 
and  bring  her  to  town  to  the  doctor.  I  don't 
know  whether  Ab  refused  or  not  Last  fall 
they  were  living  In  my  house,  and  their 
things  were  there,  and  he  and  ber  stayed  at 
his  brother-in-law's.  Me  and  my  wife  went 
to  see  them.  I  went  to  the  field  where  he 
was  stacking  fodder.  When  I  come  back, 
she  was  ready  to  go  home.  Both  got  in  the 
wagon,  and  we  started  off.  We  got  a  hun- 
dred or  two  hundred  yards.  He  come  down 
the  road,  and  cursed,  and  said  that  if  she 
didn't  come  back  somebody  would  die.  I  did 
not  know  that  I  was  carrying  my  daughter 
off  without  his  consent  I  was  not  pres- 
ent when  he  objected.  My  wife  was  there. 
I  don't  know  whether  she  was  present  when 
be  objected  or  not  I  don't  know  whether  he 
objected  or  consented.  My  wife  and  I  were 
not  keeping  Mrs.  Taylor  away  from  Ab.  We 
were  doing  everything  we  could  to  help  them 
along,  and  help  ber  In  her  sickness.  She  has 
been  feeble  nearly  all  the  year  since  she  was 
confined,  and  some  time  before.  We  did 
all  we  could  to  help  her,  and  tried  to  build 
her  up.  It  is  not  a  fact  that  I  was  trying 
to  keep  her  away  from  him.  Intending  that 
she  should  not  go  back  and  live  with  him. 
He  made  some  complaint  about  her  going 
away.  I  could  hear  of  it  about  her  going. 
The  baby  was  at  my  house,  and  stayed  there 
from  the  time  It  was  a  month  old.  It  was 
five  or  six  miles  from  my  house  to  where 
he  lived.  When  Ab  came  to  my  bouse  the 
day  of  the  occurrence,  he  did  not  have  his 
pistol  or  weapon  In  his  hand.  I  never  saw 
It  There  were  no  indications  of  anger,  only 
the  threats  he  made  beforehand,  that  made 
ber  afraid  to  go  to  him.  He  looked  like  he 
was  angry  and  mad.  He  was  looking  that 
way  at  the  time  of  the  saying  and  before 
anything  was  done.  When  I  flrst  saw  him 
approaching  the  gate,  he  made  the  impres- 
sion at  that  time  on  my  mind  that  be  was 
angry.  He  looked  pale.  Looked  like  he  was 
mad.  He  looked  paler  than  usual.  He  look- 
ed pale 'enough  for  me  to  notice  It  at  a  dis- 
tance. He  was  tolerably  pale.  I  could  tell 
he  did  not  look  natural.  I  bad  seen  him  that 
way  before.  I  bave  seen  him  mad  before, 
but  not  altogether  as  mad  as  he  was  then. 
I  did  not  notice  anything  else  peculiar  al>out 
him.  Ab  and  I  were  not  at  outs.  We  were 
on  good  terms.  I  was  with  him.  If  be  was 
not  with  me.  He  had  never  shown  any  ani- 
mosity at  all  to  me  before,  only  at  times  last 
fall;  but  outside  of  that  everything  was  al- 
ways pleasant  between  him  and  me,  so  far 
as  I  know.  He  never  made  any  complaint 
to  me  or  I  to  blm.  It  was  always  pleasant 
between  us  except  that  at  one  time  we  had 
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a  few  wordB.  It  didn't  ajnount  to  anything. 
The  next  time  we  met  It  was  all  right  That 
was  the  time  I  let  his  wife  go  back  to  him." 
Miss  Gussle  Logue  testified:  "Mrs.  Taylor 
was  my  sister.  I  was  present  the  time  she 
was  cut  by  her  husband.  When  Mr.  Taylor 
came  to  the  house,  I  was  In  bed.  I  had  been 
sick  about  five  weeks.  When  he  came,  my 
sister  was  In  the  back  room,  and  he  called 
her.  The  first  thing  I  heard,  he  came  to  the 
gate,  and  called  her.  He  told  father  to  tell 
her  to  come  out  here.  She  said  she  was  not 
going  to  do  it;  for  him  to  come  in  there.  He 
came  In,  and  said  there  was  not  but  one  thing 
he  wanted  to  know,  and  that  was,  was  she 
going  home  with  him;  and  she  told  him  no, 
she  was  not;  that  he  treated  her  so  mean 
she  could  not  lire  with  him,  and  she  was  not 
going.  And  he  pulled  out  a  pistol,  and  shot 
at  her,  but  father  hit  at  him,  and  missed 
him,  and  he  shot  father.  At  the  time  he  shot 
at  my  sister,  I  was  standing  in  the  floor. 
Father  ran  through  the  house  out  of  the  back 
door,  and  threw  the  ax  handle  at  him.  He 
turned,  and  shot  father  through  the  thigh; 
and  he  taken  out  after  my  sister,  and  run 
her  through  the  house,  and  commenced  cut- 
ting her.  I  saw  them  when  they  were  going 
around  the  house.  He  was  stabbing  her  ev- 
ery time  he  got  close  enough  to  her.  He  had 
s  knife.  They  went  out  of  the  back  door 
the  first  time,  and  nm  around  the  left  side 
of  the  house,  and  kept  running  around  the 
bouse  until  be  got  through  cutting  her.  He 
left  her  in  the  yard.  They  run  through  the 
house  one  time.  My  sister  was  In  the  back 
yard  when  he  stopped  cutting  her.  He  then 
went  and  got  In  the  wagon,  and  went  off. 
His  brother  took  him  off.  They  went  off  in 
the  wagon.  His  brother  did  not  take  hold  of 
him,  but  begged  him  off.  My  sister  went  in 
the  house,  and  sat  on  the  bed,  until  some  one 
came  and  put  her  to  bed.  She  was  bleeding 
from  the  wounds  when  she  came  In.  She  died 
Monday  evening.  Taylor  did  not  say  any- 
thing as  to  why  he  was  running  after  my  sis- 
ter. My  sister  begged  him  to  quit,  and  let 
her  alone,  and  he  would  not  do  It  My 
grandmother  was  in  the  house.  My  sister 
had  been  at  home  about  two  weeks.  She  had 
gone  to  bis  mother's  on  a  visit,  and  came  by 
our  house  to  see  us.  When  she  got  there,  I 
had  been  so  sick  she  would  not  go  home  and 
stay.  She  decided  to  stay  a  week  or  two. 
Papa  told  her  to  stay.  I  was  there  when  Ell 
came  for  her.  She  didn't  go  with  him.  Ab 
appeared  about  5  or  10  minutes  after  Ell 
went  off.  I  have  heard  Ab  Taylor  say  many 
times— (he  was  always  quarreling  about  her 
going  to  see  her  people)— he  said  that  was  all 
she  cared  about,  was  her  people,  and  all  she 
studied  about  He  made  some  threats.  He 
told  her  he  was  going  to  move  her  clean  off, 
where  she  could  not  see  her  people,  and  she 
told  him  If  he  did  she  would  quit  him,  and  he 
said  if  she  did  he  would  kill  her.  That  was 
about  a  month  before  he  did  kill  her.  I  was 
at  his  bouse  when  he  told  ber  so.    My  sister 


was  cut  eight  times.  After  my  father  struck 
at  Ab  and  missed  him,  he  ran  out  the  ba(± 
door.  My  sister  went  in  the  side  door.  He 
then  turned,  and  shot  my  father,  and  my  fa- 
ther fell  and  fainted.  Then  Ab  came  through 
the  house,  and  says,  'Where  is  Minnie  r  I 
says,  'I  don't  know.'  About  that  time  Minnie 
run  through  the  house,  and  run  out  of  the 
back  door.  She  had  gone  in  the  little  room. 
She  went  out  the  front  door,  and  got  In  the 
rear,  and  he  found  her  out  She  didn't  have 
any  weapon;  did  not  threaten  him;  didn't 
Insult  him.  When  I  first  saw  him,  I  noticed 
he  looked  black  in  the  face  when  he  come  in. 
he  was  so  mad.  I  had  never  seen  him  look 
that  way  before.  I  had  seen  him  mad  be- 
fore, but  not  as  mad  as  he  was  that  time.  He 
seemed  to  be  furious,  and  his  face  looked 
black.  I  did  not  notice  any  other  peculiarity 
about  his  face.  When  he  came  in  he  had 
nothing  in  his  hand.  The  cutting  kUled  my 
sister.    She  died  from  the  wounds." 

For  the  Defense. 

Mrs.  Martha  Taylor  testified:  *^  am  the 
mother  of  the  accused.  Am  a  widow.  I 
think  my  son  is  about  27  years  old.  My  son 
was  strange  from  his  cradle  up.  All  of  hU 
life  he  has  had  strange  ways.  I  call  dem 
crazy  ways.  I  don't  know  what  they  were; 
anything.  He  would  run  around  the  house 
and  through  the  house,  and  me  aftor  him.  He 
would  look  wild  and  strange  and  frightened 
He  would  run  In  and  around  the  house,  and 
I  would  try  and  catch  him,  and  would  look 
wild  and  frightened.  If  I  got  dose,  he  would 
look  at  me,  and  stop,  and  hollow  and  scream. 
On  those  occasions  there  had  not  been  any- 
thing the  matter.  I  had  not  done  anything 
to  him,  or  threatened  him.  Maybe  be  would 
be  at  work,  not  noticing  anything.  When  he 
was  running  around,  he  would  look  back  like 
he  was  looking  at  something,  or  laughing  part 
of  the  time.  Looked  like  he  was .  nearly 
frightened  to  death.  If  he  was  afflicted  any 
way  when  he  was  a  child,  I  don't  know  any- 
thing about  it  only  when  he  was  a  lltUe 
baby  he  had  spasms,  like  most  little  babies 
do.  He  had  them  until  he  was  about  two 
years  old.  I  have  not  seen  him  running 
around  and  screaming  lately,  but  he  had  this 
running  around  and  screaming  all  the  time 
he  was  in  my  presence  at  times.  He  was  a 
schoolboy,  8  or  9  years  old,  when  he  did 
that  way,— about  running  around  and  scream- 
ing. I  remember  when  he  was  married.  I 
have  not  seen  a  great  deal  of  him  since.  Dur^ 
ing  the  time  since  he  married,  when  I  -would 
see  him,  he  did  not  talk  much.  I  would  art: 
him  why  he  didn't  talk,  and  he  would  gay, 
'Oh,  mama,  I  am  living  in  torment;  I  am  in 
so  much  trouble.'  The  trouble  was  not  with 
his  wife  particularly,  but 'with  his  people,— 
her  people,  her  mother  and  father,  ber  moth- 
er especially.  He  was  complaining  that  they 
would  not  let  her  stay  home.  If  they  did  not 
have  her  on  the  road,  they  wanted  ber  at 
their  house,  and  she  was  never  there  at  home. 
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and  he  didn't  want  her  to  work;  he  wanted 
her  for  company.  Whenever  he  would  talk 
to  me  In  these  latter  days,  he  would  talk 
about  nothing,  only  wild,  rambling  talk  about 
his  troubles.  I  stayed  at  his  house  one  week 
since  he  was  married.  His  wife  was  sick  at 
that  time.  He  was  as  good  and  kind  as  could 
be,  although  sick  himself,  but  he  never  was 
too  sick  to  go  and  wait  on  his  wife.  I  have 
seen  him  sit  behind  her  for  hours.  I  want- 
ed to  relieve  him.  He  would  say,  'No;  go 
away.'  Her  mother  was  there  most  of  the 
time.  An  old  colored  woman  did  the  work. 
His  wife  wanted  him  to  wait  on  her.  If  he 
was  not  present,  any  one  would  do,  but,  if 
he  was,  It  didn't  matter  how  poor  and  sick  he 
was,  he  must  come  In  preference  to  any 
one  else.  I  told  her  several  times  be  was 
sick,  and  lying  down;  let  me  do  it;'  and  she 
aays,  'No,  no;  I  want  him  to  do  it'  She  said 
he  could  do  it  better  than  any  one  else,  and 
could  rest  her  better  if  he  sat  behind  her.  If 
the  house  was  crowded,  he  would  lay  down 
by  the  door,  and  if  he  could  get  a  chance  to 
lay  down  and  rest  he  would  lay  down  by  the 
side  of  her.  I  have  known  him  to  lay  at  her 
feet  when  there  was  but  little  room.  He  put 
himself  to  trouble  to  get  little  things  that  she 
wanted,  and  when  they  were  not  at  the  sta- 
tion he  went  to  other  places  and  got  them.  He 
ate  but  little  during  that  time.  Whenever  he 
heard  Minnie's  voice,  he  went  to  her.  He 
didn't  need  any  one  to  call  him.  He  was  a> 
kind  as  any  one  conld  be  to  a  little  baby, 
when  I  was  there.  He  was  anxlons  about 
ber.  He  would  sit  there  and  cry,  night  and 
day,  and  he  frequently  bronght  cool  water  a 
quarter  of  a  mile  from  the  spring,  although 
there  was  a  good  well  there.  When  they 
were  first  married  they  stayed  at  my  house. 
They  got  along  as  loving  as  they  could  be, 
and  were  very  affectionate.  I  never  heard  of 
tb^  quarreling,  nor  an  unkind  word  pass- 
ing between  them.  My  oldest  child  was  nam- 
ed Charles.  He  is  dead  now.  He  died  crazy, 
and  had  fits  sometimes.  He  was  eight  years 
old  before  he  Walked.  He  was  four  years 
old  before  he  conld  sit  up.  He  was  six 
years  old  before  he  had  any  teeth.  He  was 
seven  years  old  before  he  ever  took  anything 
In  his  hand.  He  had  fits  and  spasms,  and 
when  he  was  not  at  that  he  was  crazy.  When 
be  was  crazy,  he  would  tear  np  anything, 
break  dishes,  beat  the  back  of  his  hand.  He 
died  crazy.  I  don't  remember  when  he  had 
bis  last  fits  before  he  died,  but  he  was 
crazy,  and  he  would  sort  o'  get  over  that  a 
Uttle,  and  directly  he  would  have  a  fit  After 
be  got  rid  of  it,  he  told  he,  'Mama,  don't 
^eve  after  me;  I  am  going  home  to  Jesus.' 
He  told  me  that  about  sundown,  and  at  seven 
o'clock,  I  think,  he  died.  He  never  did  an 
bonr  or  a  half  hoar's  work  in  his  life.  He 
did  not  know  how  to  work.  I  knew  William 
Taylor  very  well.  He  was  Ab's  first  cousin. 
He  was  in  the  asylum.  Never  got  grown  be- 
fore he  was  sent  to  the  asylum.  Charlie  was 
IB  years  old  when  be  died.    Was  never  at 


himself  enough  to  go  without  an  attendant. 
When  I  would  go  after  water,  or  anything  of 
that  kind,  Charlie  would  have  to  hold  to  my 
apron  or  dress,  and  I  have  toted  many  a 
pail  with  him  holding  to  my  dress.  I  couldn't 
leave  him  and  go  after  the  water.  I  don't 
know  about  Abner  liking  his  wife  going  to 
her  father's  so  much.  He  had  a  heap  to  do 
without  her  company,  and  he  hated  to  do 
without  it  He  bated  to  have  her  gone  so 
much.  He  begged  her  to  stay  at  home  with 
him.  She  was  gone  the  most  of  her  time,  and 
he  tried  to  get  her  to  stay  home,  and  to  come 
back.  I  don't  know  that  he  was  vexed  at  her 
staying  away.  He  was  near  troubled  to 
death.  That  Is  what  he  was  grieving  about, 
because  he  was  staying  at  home,  and  at- 
tending to  his  farm,  and  cooking  for  himself, 
and  couldn't  see  Minnie.  He  would  say,  'I 
have  got  to  go  in  that  house  at  night  and 
dinner,  cook  my  little  bite  at  dinner,  and 
Minnie  is  not  here.'  She  has  been  leaving 
him  off  and  on  since  shortly  after  the  mar- 
riage. She  went  all  the  time,  and  towards  the 
last  she  stayed  at  her  father's  the  biggest 
part  of  the  time.  I  don't  know  what  he  was 
Intending  to  do.  He  would  send  for  ber  to 
come  home,  and  they  would  not  let  her  come, 
and  Mrs.  Armstrong  would  go  for  her,  and 
they  wotild  not  let  her  come.  I  mean  her 
mother  and  father  would  not  let  her  come. 
They  were  the  real  cause  of  her  keeping 
away  from  him.  They  put  it  on  Minnie. 
When  Mrs.  Logne  was  there,  and  ber  daugh- 
ter was  sick,  and  her  son  was  sick,  and  my 
son  was  sick  at  the  same  time,  she  pat  » 
good  deal  of  work  and  labor  on  my  son,  more 
than  was  right  In  his  condition  when  he  was 
sick.  She  didn't  have  any  mercy  on  him  at 
all.  She  treated  him  with  very  little  con- 
sideration, and  It  hurt  my  feelings.  He  was 
•  hard-working  man,  and  did  his  part  by  his 
wife,  more  than  he  was  able  to  do,  and  at- 
tended to  his  business  well.  His  business 
was  farming.  I  suppose  he  was  a  good  farm 
hand.  That  was  what  the  neighbors  said.  He 
never  had  spasms  since  he  was  a  little  boy. 
I  allowed  those  spasms  were  the  kind  that 
children  frequently  have.  I  have  seen  other 
children  with  the  same  kind  of  spasms.  I 
remember  the  last  visit  to  my  bouse  of  Min- 
nie and  Ab.  She  went  to  her  mother's  from 
my  bouse.  Ab  was  at  my  house  with  her 
when  she  left  I  don't  suppose  they  were 
mad  then.  He  asked  her  to  go  by  home,  and 
see  her  folks,  and  come  on  home.  1  will 
have  some  hands  in  the  morning,  and  I 
would  like  for  yoa  to  get  home.'  That's  the 
way  they  talked.  They  came  to  my  house 
Saturday  evening  at  4  o'clock,  and  remained 
there  until  Sunday  afternoon.  While  they 
were  there,  he  treated  her  just  as  kind  as  he 
conld,  and  was  affectionate  to  her.  He  in- 
sisted on  her  promising  to  come  home  after 
she  went  to  her  father's,  and  she  would  not 
promise  him,  because  she  told  me  the  night 
before  that  her  mother  was  not  going  to  let 
her  go  home.    I  have  heard  him  mention,  once 
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or  twice  I  know,  that  he  was  going  to  get 
Minnie  up  there,  and  keep  her  at  home  so 
lonesome,  and  'I  had  rather  be  dead  than 
aJive  that  way.'  I  believe  they  were  vir- 
tually the  cause  of  the  whole  trouble;  not  her 
father  so  much  as  her  mother.  Her  mother 
was  the  whole  cause  of  It,  and  he  was  the 
kind  of  a  man  that  mostly  went  by  her  say  so." 

Mrs.  Sarah  E.  Johnson  testlflod:  "I  visited 
the  house  of  Ab  Taylor  and  his  wife  several 
times  during  the  mouth  of  March.  The  ac- 
cused called  me  to  come  and  see  his  wife.  I 
went  there  during  the  mouth  every  two  or 
three  days,  sometimes  every  day.  His  wife 
was  very  low,  and  dangerously  sick.  She  had 
had  a  child,  and  had  milk  leg  and  fever.  Tay- 
lor waited  on  her  while  I  was  there.  He  was 
right  there  all  the  time.  She  called  on  him 
all  the  time.  She  called  on  him  and  her  moth- 
et  In  preference  to  any  one  else.  She  called 
on  him  to  hold  and  nurse  her.  He  was  not 
well,  but  was  poorly  a  part  of  the  time.  In 
that  condition  he  waited  on  her  whenever  she 
called  on  him.  I  have  been  there  day  and 
night  He  did  anything  she  called  on  him  to 
do,  and  was  ready  and  willing.  Would  wait 
on  her  in  any  way.  She  had  to  be  held  up  in 
bed.  He  would  do  it  I  saw  him  a  great 
many  times  sitting  behind  her,  crying,  holding 
her.  He  and  her  mother  gave  her  medicine 
and  food.  I  have  known  her  to  call  him  when 
he  was  at  the  table.  He  would  go  and  wi^t 
on  her  without  eating.  Never  saw  him  sleep 
much.  He  would  lie  down  and  rest  In  the 
same  room.  He  was  wakeful  and  attentive; 
In  and  out  all  the  time,  when  not  nursing  her. 
Never  saw  him  mistreat  her,  or  give  her  a 
cross  word.  He  treated  her  as  kind  as  a  man 
could  treat  his  wife,  and  did  all  he  could  for 
her.  He  acted  nicely  and  sensibly  while  I 
was  there.  Seemed  to  be  thoroughly  at  him- 
self, and  to  know  how  to  nurse  her.  He  sat 
behind  her  the  biggest  part  of  the  time,  day 
and  night" 

Mary  Sanders  testified:  "I  knew  the  accused 
and  his  wife.  I  went  to  their  house  when  she 
was  sick.  Taylor  came  and  hired  me  to  wait 
on  her  in  March  of  this  year.  She  was  very 
sick  during  the  month;  in  a  serious  condition. 
I  stayed  there  until  the  29tb.  Then  her  father 
came,  and  she  went  home  with  him  on  the 
30th.  Her  mother  and  Mr.  Taylor  waited  on 
her,  and  gave  her  medicine  and  food.  Taylor 
done  what  he  could.  There  was  a  good  deal 
to  do.  She  was  helpless,  and  had  to  be  lifted 
about  He  left  his  crop,  and  stayed  and  wait- 
ed on  her.  He  himself  was  sick  a  good  deal 
of  the  time.  He  was  very  irregular  at  his 
meals,  and  must  have  lost  a  good  deal  of 
sleep  from  bis  attention  to  his  wife.  He  was 
anxious,  uneasy,  and  was  very  much  troubled 
about  her.  He  cried  a  good  deal.  She  had 
spells  of  weakness,  when  it  looked  like  she 
would  die.  It  troubled  him  very  much,  and 
he  cried  every  time  she  had  a  spell.  He  was 
kind  and  affectionate  to  his  wife.  They  were 
always  loving.  I  saw  them  together  after  she 
got  over  her  dangerous  spell.    He  would  treat 


her  as  good  as  he  could.  They  were  rery  af- 
fectionate towards  each  other.  Mrs.  Taylor 
preferred  the  accused  to  wait  on  her  always 
I  did  not  notice  anything  unusual  or  remarka- 
ble about  him,  except  he  was  sad.  Did  not 
hear  accused  say  anything  about  her  going 
home  with  her  father.  I  saw  him  after  she 
went  He  did  not  like  that  much.  He  took 
it  pretty  hard.  It  did  not  make  him  mad. 
He  didn't  rear.  He  did  not  like  It,  bat  he  took 
it  ont  tn  crying.  Whenever  I  did  see  Mr. 
Taylor,  he  was  looking  mighty  curious.  I  no- 
ticed Taylor  being  shabby,  wouldn't  ahave, 
and  going  with  his  clothes  half  put  on  him. 
He  didn't  look  brave  like  he  did  when  his  wife 
got  sick.  He  went  about  with  his  head  down, 
moping  about  He  was  not  noticing  anybody. 
I  noticed  whether  he  spoke  to  people  or  not 
We  aU  laughed  about  it  If  yon  spoke  to 
him,  he  would  speak,  and  If  you  didn't  be 
wouldn't  speak.  He  wonld  not  talk.  He 
looked  like  a  man  whose  wife  bad  left  kirn. 
I  Imagine  he  looked  like  a  man  whose  wife  bad 
left  him.  He  looked  like  a  man  that  bad 
lost  his  family." 

Mrs.  Laura  Armstrong  testified:  "Knew  ac- 
cused and  his  wife.  Visited  Mrs.  Taylor  a 
number  of  times  after  the  birth  of  her  child, 
while  she  was  sick.  During  that  time  Taylor 
was  very  attentive,  devoted,  and  affectionate 
to  hia  wife;  extremely  so.  Frequently  the 
wife  insisted  on  the  husband  waiting  on  taer, 
and  refused  attention  from  others.  He  gave 
about  aU  his  time  to  his  wife,  ni^t  and  day, 
administering  medicine,  food,  and  stimulants, 
althongh  part  of  the  time  he  himself  was 
qnite  feeble.  Have  known  him  to  quit  his  food 
to  wait  on  her,  and  then  not  return  to  eat  He 
lost  much  sleep.  At  intervals  would  work 
around  the  house,  so  as  to  be  on  band  to  serve 
his  wife.  When  accused  waited  on  his  wife, 
he  cried  a  great  deal.  He  was  an  extremely 
poor  man,  but  provided  for  his  wife  In  all  par- 
ticulars  the  best  he  could." 

A  duly-certified  copy  from  the  records  of  tlie 
court  of  ordinary  of  Bibb  county  was  intro- 
duced, showing  that  William  Taylor,  on  the 
30th  day  of  December,  1893,  was  adjudged  to 
be  of  unsound  mind,  and  was  committed  to 
the  lunatic  asylum,  on  proceedingrs  Instituted 
under  the  Code.  These  proceedings  were  had 
on  affidavit  to  the  effect  that  Taylor  was  of 
unsound  mind,  and  the  affiant  apprehended, 
and  had  reason  to  apprehend,  that  the  pnblic 
safety  was  in  danger  by  his  being  at  large. 

3.  J.  Johnson  testified:  "Knew  Taylor  and 
his  wife.  Not  related  to  either.  Visited  their 
house  when  Mrs.  Taylor  was  sick.  She  re- 
quired careful  nursing.  Taylor  did  most  of 
the  nursing  when  he  was  able.  He  was  sk^ 
part  of  the  time  himself.  Even  when  sick  he 
remained  close  to  her.  I  saw  him  nurse  her 
a  very  great  deal.  He  was  affectionate  and 
kind  to  her.  I  thought  he  was  anxious  and 
uneasy  about  her  all  the  time.  Apparently 
he  was  in  a  great  deal  of  trouble,  and  showed 
It  by  crying.  He  had  a  pallet  in  the  c<»mer 
to  sleep  on.    Every  time  he  waa  called  he 
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would  come.  He  acted  like  anybody  else 
would  -whose  wife  was  about  to  die,  I  thought" 

Mrs.  Frances  Herron  testified:  "Knew  the 
accused  and  hla  wife.  Not  related  to  either. 
Taylor  came  to  get  me  to  go  and  stay  with 
his  wife,  whom  I  fomid  was  not  well,  when  I 
got  there.  The  baby  at  that  time  was  about 
3  months  old.  I  remained  3  weeks.  Mrs. 
Taylor  waa  not  In  bed  when  I  went.  Her 
father  had  carried  her  to  town  to  the  doctor, 
and  brought  her  back.  Taylor  was  as  good 
to  his  wife  as  he  could  be,— as  kind  as  be  could 
be.  Never  said  a  harm  word  to  her,  and  they 
seemed  to  be  happy.  He  was  not  at  home 
much,  but  in  the  farm  at  work;  but  when  at 
borne  they  were  just  as  peaceable  as  could  be. 
At  night  they  sang  together.  They  were  to- 
gether when  he  was  not  at  work,  and  sought 
each  other's  company.  Saw  many  acts  of  af- 
fection between  them,  and  never  saw  a  more 
affectionate  and  happy  and  loving  couple. 
Never  knew  him  to  be  rough  nor  quarrel  with 
her,  nor  she  with  Mm.  He  waited  on  her. 
He  employed  me  to  go  there.  When  she  left 
to  go  to  his  mother's  she  and  I  went  together 
there.  Taylor  acted  like  a  good,  sensible  hus- 
band. I  did  not  see  anything  out  of  the  way 
In  his  actions.  He  did  not  cut  up  like  a  bad- 
tempered  man,  or  like  a  crazy  man." 

Charles  Nelson  testified:  "I  am  the  broth- 
er-in-law of  the  accused.  I  married  his  sister. 
I  have  known  him  about  seven  years.  I  lived 
at  the  same  house  with  him  three  months  last 
fall.  He  was  then  married.  Did  not  see  much 
wrong  of  Ab  and  his  wife  when  they  lived  at 
my  house.  They  lived  kindly  and  affection- 
ately; quarreled  very  little.  They  would 
(luarrel  a  little  whenever  she  wanted  to  go  to 
her  father's.  He  would  persuade  her  not  to  go. 
She  would  contend  to  go,  and  raise  a  quarrel 
-with  him.  He  would  not  abuse  or  mistreat 
her;  nothing  more  than  to  persuade  her  not 
to  go.  They  never  quarreled  about  anything 
else.  He  was  affectionate  to  her.  They  were 
always  loving.  Never  heard  him  speak  an  un- 
kind word  to  her.  Never  knew  him  to  strike 
or  abuse  her,  nor  to  neglect  her.  She  was  not 
altogether  loving  and  affectionate  towards  him. 
All  the  trouble  that  I  saw  was  her  wanting  to 
BO  home  to  her  father's.  She  would  pout  when 
be  would  object  Outside  of  this,  there  was 
nothing  on  her  side  that  I  know  of.  I  have 
been  to  their  house  when  she  was  sick,  a 
number  of  times.  I  lived  about  fifty  yards 
from  them.  The  accused  was  sitting  behind 
her,  holding  her,  a  great  portion  of  the  time, 
and  waiting  on  her,  giving  her  water  and 
medicine  and  food.  During  this  time  he  slept 
and  ate  very  little.  He  was  sick  himself  dur- 
ing the  time.  She  woald  frequently  call  him. 
and  he  would  go  immediately,  and  wait  on 
her.  Sometimes  she  would  call  him  from  the 
table.  He  was  very  anxious  about  his  wife, 
and  showed  his  anxiety.  I  never  heard  him 
talk  but  little  at  that  time.  He  exhibited  his 
fear  and  grief  and  anxiety  by  crying.  He 
did  a  good  deal  of  crvlng.  I  saw  him  crying 
by  the  bed  race  or  twlce^  and  once  in  the  yard. 
81  S.B.— 18 


He  thought  bis  wife  was  dying.  He  made 
all  the  provisions  for  her  he  could  In  the  way 
of  medicine  and  food.  He  was  a  poor  man; 
got  his  living  by  labor;  worked  on  the  farm 
with  Mr.  Armstrong.  1  saw  them  at  home 
but  little  wben  she  was  well.  They  got  along 
very  well,  and  seemed  to  be  happy.  I  have 
seen  Ab  when  his  wife  was  at  her  father's. 
There  was  a  great  deal  of  difference  in  bis 
appearance  then  and  when  bis  wife  was  at 
home.  He  had  a  dull  countenance,  and  had 
little  to  say,  and  would  talk  about  nothing 
but  his  wife  going  home,  and  not  staying  with 
blm.  If  I  Introduced  other  subjects,  he 
wouldn't  notice  them.  When  his  wife  went 
home,  he  would  come  to  my  house.  He  said 
he  could  not  help  from  grieving  about  it  He 
did  not  see  any  cause  for  her  to  go.  When 
she  was  gone,  did  not  seem  to  have  anything 
on  his  mind  but  her,  and  talked  about  noth- 
ing but  her  going  away.  He  said  he  did  not 
think  she  ought  to  go  off  and  leave  him,  and, 
he  persuaded  her  not  to  go;  that  be  had  no-' 
body  there  to  wait  on  hhn  and  help  him;  and 
that  she  ought  to  stay  with  him.  He  did  not 
speak  harshly  of  her,  nor  abuse  nor  condemn 
her  about  going.  There  was  a  difference  In 
bis  appearance  and  action  when  she  was 
gone.  He  was  nervous,  couldnt  hold  himself 
stin  when  be  was  talking  about  her  going 
home  to  her  father's.  He  was  in  his  nervous 
condlti(m  every  time  she  went.  He  would  keep 
talking  aboDt  it,  and  pay  no  attention  to  any 
other  subject  He  would  go  to  my  bouse  to 
get  his  meals  when  be  would  not  have  time 
to  cook.  I  noticed  he  did  not  talk  right  when 
be  was  talking  about  his  wife  going  off.  He 
would  speak  things  that  did  not  sound  right 
He  would  have  a  nervous  disposition.  Never 
knew  them  to  quarrel  about  anything  except 
her  going  away.  She  stayed  away  too  much. 
She  left  him  there  where  he  had  to  wait  on 
himself,  and  he  complained  about  it,  and  said 
she  ought  to  be  there  to  help  him.  He  nev- 
er got  mad  about  anything  else,  that  I  know 
of,  except  her  going  away.  The  longer  sh*" 
stayed,  the  less  he  liked  it  He  did  not  make 
any  effort  to  get  her  to  come  back.  She  al- 
ways set  a  time  to  come,  and  he  wonld  look 
for  her  at  that  time.  He  would  send  some- 
body after  her  to  get  her  to  come  back.  He 
did  make  some  effort  to  get  her  back,  only  be 
did  not  go  himself.  He  sent  me  once.  He  waa 
a  pretty  curious  sort  of  a  man.  He  was  a 
man  that  would  talk  loud.  The  last  conversa- 
tion I  had  with  Ab  about  her  being  off  and 
coming  home  was  the  3d  of  July.  He  asked 
me  did  I  reckon  she  would  ever  come  back 
home  any  more.  I  told  him  I  did  not  know 
whether  she  would  or  not  This  was  at  my 
house,  about  12  o'clock.  He  then  turned  and 
walked  out  That  was  all  he  said.  He  said 
that  he  and  her  mother  and  her  father  could 
not  get  along,  and  he  did  not  like  to  go  up 
there;  they  did  not  like  him,  and  he  did  not 
like  that;  and  neither  liked  the  other.  That 
state  of  affairs  continued  for  some  time.  He 
seemed  to  be  nenroua,  and  talked  about  hM 
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wife,  aad  aUd  die  oaght  to  be  home,  helping 
Mm." 

Oeorge  Burnett  testlfled:  "I  knew  Ah  Tay- 
lor and  hl8  wife.  Lived  about  300  yards 
from  Taylor.  Saw  blm  occasionally  during 
the  year.  He  sremed  to  be  of  very  good  dla- 
po9lt]on  when  his  wife  was  at  home,  and  act 
Uke  he  was  glad.  Wanted  to  do  everything 
she  asked  him;  and  he  was  jolly  and  wanted 
to  langh  and  talk  and  joke;  and  he  and  I 
would  frequently  tussle.  When  his  wife  was 
away,  he  did  not  have  much  to  say.  He 
would  act  like  he  did  not  know  what  to  do, 
act  strangely,  be  first  in  one  place  and  then 
in  another.  At  times  he  w^ked,  and  then  he 
would  quit,  and  go  to  the  house.  When  he 
come  in  contact  with  other  pec^le,  sometimes 
he  would  speak,  and  sometimes  he  would  not 
He  didn't  act  that  way  when  his  wife  was  at 
borne.  Noticed  him  plowing.  He  had  peculiar- 
ities. He  would  stop,  talk  to  himself,  and 
murmur  to  himself,  as  he  went  along  plowing. 
When  bis  wife  was  at  home,  I  did  not  notice 
that  When  I  spoke  to  him,  and  asked  qnes- 
tltms,  he  replied  in  a  natural  manner,  perfect- 
ly sensible.  He  looked  like  he  was  down- 
cast on  account  of  her  leaving  blm,  and  very 
much  bothered  about  her  g(Mng  off.  When  she 
was  away,  he  did  not  Joke  with  the  boys;  he 
would  not  wrestle.  When  she  was  at  home, 
he  would  joke  and  wrestle.  I  never  went 
to  his  bonse  when  his  wife  was  at  home. 
Have  heard  lilm  mumbling  to  himself  a  num- 
ber of  times  during  the  year." 

Frank  Bartlett  testified:  "Knew  Ab  Tay- 
lor and  his  wife  for  8  or  10  years.  Lived 
with  Mr.  Armstrong  this  year,  three  or  four 
hundred  yards  from  where  the  accused  lived. 
Have  seen  bnt  little  of  him  except  tn  passing. 
Hare  seen  a  little  peculiarity  <»  the  part 
itf  the  accused  when  he  was  at  work.  Seemed 
to  be  troubled  in  some  way.  Would  not  be 
attending  to  his  work.  Tliat  was  when  his 
wife  was  gone.  E^verythlng  worked  along 
smooth  when  die  was  there.  I  noticed  the  dif- 
ference in  passing.  He  wouldn't  work,  and 
pay  attention  to  his  farm,  when  his  wife  was 
gone,  as  if  she  was  there.  Did  not  work  regu- 
lar. Have  beard  blm  talking  when  be  was 
plowing.  Did  not  understand  him.  Nobody 
there.  Bnt  never  noticed  him  doing  that  way 
when  bis  wife  was  at  b(Hne.  He  acted  like 
he  was  In  trouble.  I  had  taken  him  to  be  a 
pretty  sensible  man,— man  <a  good  sense. 
There  was  nottiing  crazy  about  his  work  that 
I  noted.  He  wonld  get  downcast,  and  wor- 
ried, whenever  his  wife  wonld  go  off  and  leave 
him.  It  looked  like  the  least  little  thing  wonld 
worry  him  then." 

Armstrong  testified:  "Know  the  accused. 
Seen  his  wife  once  or  twice.  Not  related  to 
either.  They  lived  on  a  place  of  which  wit- 
ness was  in  charge  this  year.  Met  Taylor  first 
In  April  last  Noticed  peculiarities  In  his  con- 
duct His  actions  were  a  little  strange  for  a 
sane  man,  since  I  l>ecame  acquainted  with  him. 
He  usually  went  with  bis  head  down;  walk 
riglit  np  against  yon  before  he  would  speak. 


Wonld    talk    about    Us    fkmlly    mostly,— bis 

trouble  with  his  wife.     Talked  about  kSliiis 
hhnself,— drowning  himself.     Was  in  trouble. 
Would  talk  but  little  about  anything  else.    I 
would  talk  about  his  crop.     He  would  replf 
that  when  he  got  his  family  at  home,  and  set- 
tled down,  be  would  show  me  how  he  oonld 
work.     It  seemed,  when  he  was  talking  to  me. 
that  the  trouble  that  existed  between  him  anJ 
his  wife  and  people  would  be  on  ills  miod. 
He  frequently  talked  about  killing  himself  to 
get  out  of  trouble.     He  always  spoke  of  his 
wife  In  a  very  kind  manner.    He  blamed  her 
father  and  mother  for  the  trouble:    not  bis 
wife.    He  said  be  didn't  blame  his  wife  for 
anything.     She  was  an  Inoffensive  one,  of  the 
easy  kind,   that  could  be  led  off  easy,  per- 
suaded.    When  bis  wife  was  gone,  be  was  in 
a  restless  state.     Would  leave  his  work,  and 
be  gone  for  a  day.     I  have  seen  him,  in  plow- 
ing, stop,  walk  back  as  If  looking  for  some- 
thing.    He  would  not  pick  up  anything.     He 
would  skip  abont  in  his  work.     He  worked 
well  when  bis  wife  was  at  home.     Never  saw 
him  with  his  wife  but  once  or  twice.     He  once 
asked  me  to  go  by  his  house,  and  see  his  baby. 
I  went  in,  and  bad  a  little  talk  with  his  wife. 
He  seemed  to  be  contented,  and  so  expressed 
himself.     I  did  not  notice  any  of  the  moping 
about  while  she  was  there.    I  could  frequent- 
ly hear  blm  slnghig  at  night  late,  10  or  U 
o'clock,  and  on  one  occasion  I  beard  blm,  be- 
fore   day,    hallooing,    singing,    and    praying. 
Ttiat  particular  night  I  listened  two  or  three 
hours.     The  last  time  It  was  about   2  or  3 
o'clock  tn  the  morning  when  he  attracted  my 
attention.     He  would   commence  right  atur 
supper  time.     I  don't  know  whether  he  went 
on  that  way  all  night  or  not     I  couldn't  un- 
derstand the  words  he  was  singing.     I  could 
hear  the  tune.     I  thought  he  was  speaking 
like  a  man  with  a  mind  that  was  not  right 
When  I  first  met  blm,  I  thought  his  mind  was 
weak.     From  what  I  have  known  of  him,  and 
the  way  he  was  acting,  I  would  judge  tliat  Ills 
mind  was  unsound,  and  badly  diseased.     I 
don't  know  that  I  ever  noticed  any  pecnllarl- 
ties  besides  those  mentioned.    I  saw  Idm  Sat- 
urday before  the  killing.    He  was  coming  In 
from  work.     Ell  Taylor  came,  and  aaked  me 
if  be  could  get  a  mule  to  go  after  Ab's  wife. 
I  told  blm  be  could.    And  he  saw  my  boy 
hlteh  up  the  spring  wagon,  and  he  asked  tilm 
If  be  wouldn't  drive  blm  by,  and  bring  her, 
and  he  said  he  would.     When  my  son  return- 
ed, he  didn't  bring  his  wife,  and  when  the  ac- 
cused found  she  did  not  come  he  asked  my 
son  if  she  came.     He  said,  "No.'     Then  he  ask- 
ed, 'Why?'  and  be  said  her  mother  wouldn't 
let  her  come.    Then  he  said  he  would  go  after 
her  himself,  and  he  said  he  was  going  to  bring 
her  when  he  went  and  If  these  old  people  In- 
terfered with  his  bringing  his  wife  away  be 
would  kill  them.    That  was  the  language  he 
used  exactly.    At  that  time  he  was  perfectly 
crazy  and  wild.     He  turned  bine,  almost     He 
was  the  maddest  man  I  ever  saw.     He  was  as- 
nervous  as  I  ever  saw  a  man.    At  that  tbne 
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he  waa  attempting  to  help  tmbltcb  the  mole 
from  the  wagon.  He  was  all  to  pieces.  He 
conldn't  bold  on  to  anything.  He  said  If  those 
old  people  Interfered  be  would  kill  them,— his 
mother  and  father-in-law.  He  said  tbey  had 
worried  and  tormented  him  about  bis  family. 
That  be  couldn't  stand  It  any  longer.  That 
he  had  rather  be  In  helL  I  said  to  him: 
That  Is  a  harsh  statement  I  have  seen 
more  of  the  world  than  you,  and  you  say 
you  are  In  great  trouble,  and  If  you  carry  the 
remarks  you  are  making  Into  effect  they  will 
get  yon  Into  more  trouble.  Get  all  that  out 
of  your  mind.  If  they  have  made  up  their 
minds  they  don't  want  this  woman  to  lire 
with  you,  and  she  don't  want  to  do  it,  I 
don't  know  of  any  law  to  force  her  to  live 
with  you;  and  If  she  don't  want  to  stay  I 
wouldn't  want  hor  to  do  H.  Tou  went  to  the 
court  house  to  get  your  privilege,  and  that 
la  the  place  to  go  and  get  separated.'  He 
didn't  say  anything  to  that,  but  talked  a 
while.  Sunday  morntng  he  came,  and  asked 
If  he  could  get  a  horse  and  buggy  to  go  after 
his  wife,  and  I  said,  "How  long  are  you  going 
to  be  goner  He  said,  TJntll  10  or  11  o'clock.' 
That  was  the  last  time  I  saw  him.  After  the 
singing  untU  two  o'clock  in  the  morning,  I 
met  hhn  the  next  day,  and  I  said  to  him, 
Ton  must  have  been  very  happy  last  night,' 
and  be  asked,  'Why?'  and  I  replied.  Tour 
tinging  and  praying.'  He  said  no,  he  was 
troubled.  I  told  him  he  ought  to  kick  off  all 
of  this  trouble  business.  My  son  went  after 
his  wife  for  him,  and  he  returned,  and  told 
Ab  his  wife  hadn't  come,  and  he  supposed 
tfie  reason  was  the  old  pet^le  wouldn't  let 
her.  That  was  the  time  he  got  so  mad  and 
flew  all  to  pieces.  He  was  Intensely  angry 
at  the  time.  The  same  evening  I  advised  him 
that,  if  his  wife  didn't  want  to  live  with  him, 
to  leave  her  alone.  That  was  the  evening 
liefore  the  killing.  He  said  his  wife  wanted 
to  stay  away  from  him  on  account  of  her  fa- 
ther and  mother.  The  next  morning  he  got 
my  spring  wagon,  and  started  oft.  I  did  not 
see  EU  with  him  at  the  time  they  started. 
They  left  while  I  was  at  breakfast  On  that 
Saturday  evening  he  talked  In  ah  angry  tone 
when  he  was  talking  about  his  family. 
When  he  brought  up  that  subject  he  talked 
tike  a  man  off  his  hinges.  He  never  express- 
ed dislike  for  his  mother-in-law  and  fatheiv 
In-law.  He  did  not  like  the  way  they  were 
meddling  with  his  family.  He  said,  if  they 
separated  him  and  his  wife,  he  would  kill 
them.  He  made  that  remark  Saturday  after- 
noon. Next  morning  he  seemed  to  be  as 
calm  as  usual,  but  was  In  a  melancholy  state, 
downcast  and  troubled.  He  seemed  to  be  In 
a  state  of  unrest  all  the  time.  I  have  been 
so  myself.  Men  In  such  condition  do  not  act 
all  alike.  The  stronger  the  mind,  the  better 
able  the  man  is  to  bear  K.  I  have  never 
known  a  sane  man  to  act  like  this  man  In  my 
life.  I  think  a  man  that  would  be  up  and 
praying  at  2  or  8  o'clock  at  night  would 
t)e  crazy.    He  wouldn't  do  It  when  his  wife 


was  at  home.  I  think  that  he  was  not  of 
sound  mind,  because  I  heard  him  singing  at  2 
o'clock  In  the  morning,  and  his  actions  In 
walking  up  and  down  the  road.  He  nearly 
run  Into  me  once  or  twice.  He  was  not  a 
raving  man,  or  anything  like  it  Was  a  good 
worker.  I  think  that  a  man  who  would  skip 
from  a  place  that  was  grassy,  and  go  over 
to  where  there  waa  none,  was  not  sane.  I 
think  he  was  trying  to  skip  the  grass.  He 
never  showed  any  signs  of  laziness.  He 
skipped  coffee  weeds  and  crab  grass,  and 
went  where  there  was  not  much  grass.  He 
would  sing  late,  and  hoe  grass  in  spots,  and 
get  mad  when  the  old  lady  and  old  man 
wouldn't  let  his  wife  come  home.  The  long- 
er she  stayed  away,  the  harsher  be  got  He 
held  his  head  down  oftener.  His  mind  seem- 
ed to  be  in  a  worse  state,  in  the  manner  I 
have  mentioned." 

Emory  Jacks(m  testified:  "Knew  where 
Taylor  and  bis  wife  lived  this  year.  Visited 
them  a  few  times;  several  times  at  night 
Taylor  was  there,  and  so  was  his  wife;  the 
latter  being  in  a  feeble  condition,  apparently 
very  sick.  Taylor  and  the  neighbors  were 
waiting  on  her,  and  were  very  attentive  in 
nursing  her.  He  was  very  kind.  I  saw  him 
crying  several  times.  Her  demeanor  towards 
him  was  very  kind.  She  wanted  him  to  wait 
on  her  principally.  She  wouldn't  let  anybody 
nurse  her  but  her  husband,  a  great  deal  of 
the  time.  Apparently  she  was  very  ill.  Tay- 
lor acted  like  any  man  whose  wife  was  sick. 
I  do  not  know  of  anything  remarkable  about 
the  way  he  acted." 

B.  S.  Smith  testified:  "I  knew  accused.  I 
knew  Charles,  the  brother  of  the  accused, 
who  was  living,  and  did  not  have  mind 
enough  to  take  care  of  himself.  I  also  knew 
the  cousin  of  the  accused,  William  Taylor. 
He  was  sent  to  the  asylum.  I  have  known 
the  accused  since  he  was  bom,  but  little  of 
him  since  he  was  a  man.  I  would  say  that 
during  boyhood  his  mind  was  Impaired.  He 
was  rational  at  times,  and  at  other  times  not 
If  he  was  disturbed,  or  undertook  to  medi- 
tate, his  reason  would  become  dethroned,  and 
I  would  not  think  he  was  of  sound  mind  un- 
der those  circumstances.  I  considered  the 
mother  of  the  accused  a  weak  vessel.  She 
had  hobbles  and  foolish  ways,  such  as  a 
person  of  unsound  mind  would  have.  I  have 
not  seen  the  accused  for  six  or  seven  years 
until  this  trial.  I  have  not  been  with  him  to 
any  extent  since  boyhood.  Then  he  acted, 
ordinarily,  like  other  persons,  unless  be  be- 
came excited  or  worried.  Then  he  acted  in 
a  different  manner,— get  wild,— and,  if  he  did 
a  thing,  after  he  got  over  one  of  those  mad 
fits  or  wild  fits,  he  wouldn't  recollect  It.  When 
he  got  exdted,  he  was  more  excited  than 
other  people.  He  appeared  like  a  madman. 
He  would  rear  and  tear  and  curse  when  he 
was  not  more  than  five  or  six  years  old.  No- 
body guarded  him,  but  I  never  heard  him 
referred  to  by  any  of  his  associates  except 
as  a  f  ooL" 
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W.  X  Herron:  This  wltnen  testified  on 
direct  examination  only  In  reference  to  the 
mental  condition  of  Mrs.  Martha  Taylor  to 
the  effect  that  she  had  spells,  and  acted  In 
a  very  cartons  manner.  On  cross-examina- 
tion be  stated:  My  wife  Is  her  half-sister. 
That  one  of  the  chUdroi  of  Mrs.  Taylor  was 
an  Idiot,  but  nothing  was  the  matter  with 
the  rest  of  the  boys,  that  he  knew.  That 
the  spells  which  Mrs.  Taylor  had  came  cm 
occasionally.  Witness  had  been  at  the  house 
of  Mrs.  Taylor  when  accused  and  bis  wife 
were  there.  Does  not  know  whether  there 
Is  anything  the  matter  with  the  accused  or 
not.  Never  saw  anything  the  matter  with 
him. 

W.  S.  Volley  testified:  Knows  the  accused. 
He  arrested  him.  At  the  time  he  arrested 
him  he  was  stabbing  himself  in  the  breast, 
and  looking  at  his  person  where  he  was  try- 
ing to  make  the  lick.  Had  his  shirt,  coat,  and 
vest  open.  This  was  In  Williamson's  peach 
orchard.  "He  saw  me  before  I  saw  him.  I 
was  following'  a  track.  When  I  got  to  him, 
he  was  badly  frightened.  Was  bleeding  free- 
ly, and  seemed  to  be  considerably  exhausted. 
The  first  words  be  spoke  were  to  ask  me  to 
carry  bim  to  his  mother's  house;  that  he 
woiild  be  dead  In  a  few  minutes.  He  said  he 
was  not  sorry  for  anything  he  had  done 
except  trying  to  kill  himself.  He  said  he  had 
killed  his  wife,  and  that  the  knife  I  got 
from  bim  was  the  knife  that  he  killed  her 
with.  He  said  he  was  satisfied  be  bad  done 
what  he  had  been  wanting  to  do  at  the  time 
he  was  talking  about  killing  his  wife.  I 
had  a  warrant  for  him.  Am  the  constable  In 
the  district  This  was  on  Thursday  mcHmlng 
after  the  killing  on  Sunday.  I  had  been 
hunting  for  him  during  that  time.  When  I 
went  up  to  him  he  did  not  act  the  part  of 
a  man  out  of  his  mind.  He  seemed  to  be 
weak.  He  had  been  lying  out  and  taking  the 
rain,  and  was  wet.  He  seemed  to  be  fright- 
ened, and  told  me  he  was.  He  said  that  he  bad 
been  told  that  the  crowd  was  going  to  lynch 
him;  that  he  was  nearly  scared  to  death. 
He  talked  about  his  brother  Ell,  and  asked  If 
i  thought  they  were  going  to  get  him  Into 
any  trouble  over  it  He  said  he  hoped  they 
would  not.  That  BU  was  a  good  boy,  and 
didn't  have  anything  to  do  with  it  He  was 
arrested  on  Thursday  morning,  about  two 
miles  from  Logue's,  and  about  three  hundred 
yards  from  his  mother's,  and  about  four  miles 
from  where  he  lived." 

B.  L.  Langston  testified:  "Knew  the  ac- 
cused about  16  years  ago.  Knew  him  when 
he  was  a  little  boy.  He  was  always  strange. 
Couldn't  tell  what  was  the  matter  with  him. 
Did  not  seem  to  be  real  bright  Was  easy  to 
pick  at,  and  when  be  got  mad  was  hard- 
headed,  and  when  he  got  angry  he  could  not 
control  himself  at  all.  We  would  have  to 
get  out  of  his  way  when  lie  got  mad.  After- 
wards he  would  claim  not  to  recollect  any- 
thlnt;  about  it.  At  one  time  he  got  me  down, 
and  like  to  have  Injured  me  seriously.    I  had 


bean  plddng  at  bim,  and  tbe  longer  I  idcked 
the  madder  he  got  When  be  got  mad  ne 
wanted  to  fight  and  would  fight  I  was  too 
young  at  that  time  to  consider  wheth»  be 
was  bright  or  not  I  would  talk  at  him  to  see 
bim  spit  He  would  slobber  all  over  him- 
self. After  he  caught  me,  and  Jumped  on  me, 
I  did  not  pick  at  him  any  more.  I  cui't  say 
that  I  saw  him  do  anything  else  that  wa« 
remarkable." 

Ell  Taylor  testified:  "The  accused  is  my 
brother.  He  Is  about  27  years  old  and  Fin 
24.  I  knew  the  wife  of  the  accused.  Aftor 
they  married,  they  lived  In  the  hoose  with 
me  and  my  mother.  Oot  along  peaceably 
and  all  right,  being  kind  and  loving  all  tbe 
time,  and  were  affectionate  tpwarda  each 
other,  and  never  heard  them  quarrel.  Sub- 
sequently they  moved  to  tbe  Armstrong 
place.  I  went  there  while  his  wife  waa  sick, 
and  once  or  twice  since.  When  his  wife 
was  sick,  they  were  very  friendly.  He  wait- 
ed on  her,  and  was  very  attentive  to  her, 
and  It  seemed  that  she  would  rather  for  Un 
to  wait  on  her  than  anybody  else.  He  was 
sick  a  part  of  the  time  she  waa.  His  con- 
.duct  was  very  loving  towards  his  wife.  I 
saw  him  crying  several  times.  After  she 
got  better,  and  up,  be  treated  her  as  well  as 
he  could.  Was  kind  and  loving.  About  two 
weeks  before  the  killing  I  carried  them  from 
bis  house  to  my  house.  On  that  visit  they 
acted  as  kindly  as  they  could.  From  there  I 
carried  his  wife  to  her  mother's.  Wben  we 
were  leaving  him  at  my  house,  be  said  he 
would  go  down  the  railroad,  and  cut  us  off, 
If  she  wanted  to  go  by  her  motber'a.  The 
understanding  was  for  her  to  go  by,  and  stay 
about  an  bour,  and  meet  him  up  tbe  railroad, 
and  I  was  to  carry  them  home.  I  carried 
her  to  her  mother's,  but  did  not  carry  h« 
home,  because  Mrs.  Logue  said  she  wanted 
her  to  stay  two  or  three  days  with  her  sis- 
ter, who  was  sick.  Wben  I  found  my  broth- 
er, and  did  not  have  her  with  me,  he  seemed 
very  sad.  He  did  not  look  like  be  did  before. 
He  went  back  to  my  house,  and  staored  until 
dark,  and  then  went  home.  Mr.  Logue  told 
me  he  would  carry  her  home  Tuesday  or 
Wednesday,  but  she  never  went  It  was 
two  weeks  exactly  bef<we.the  killing  tliat  I 
carried  her  there.  During  those  two  weeks 
I  saw  my  brother  from  Wednesday  to  Satur- 
day. I  noticed  that  he  was  badly  torn  up, 
and  did  not  think  they  were  gohig  to  let  his 
wife  come  back  any  more.  He  said  he  did 
not  believe  they  were  going  to  let  her  come 
bacls:.  During  that  time  he  talked  about  his 
wife  mostly,  and  about  his  troubles.  It 
seemed  that  his  wife  was  on  his  mind.  He 
would  not  talk  about  much  of  any.  Some- 
times he  would  talk  a  little  about  other 
things,  but  would  go  right  off  about  his  wife 
again.  He  said  he  believed  he  would  get 
along  all  right  If  he  could  get  his  wife  back, 
but  that  he  did  not  believe  she  was  going  to 
come  back.  He  acted  strangely,  and  looked 
strange.    He  would  stop  his  plow,  and  said 
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he  didn't  have  any  heart  to  work,  and  could 
not  work.  I  saw  him  Saturday  before  the 
killing.  He  was  talking  mostly  abont  his 
wife— getting  her  back  home— and  wanting 
me  to  go  after  her;  but  he  didn't  believe  she 
woxild  come.  I  saw  him  along  through  the 
day.  I  did  not  see  him  that  evening  and 
night  except  In  passing.  Didn't  have  any 
conversation  with  him.  I  stopped  my  plow 
abont  3  o'clock,  to  go  after  his  wife,  and 
asked  Mr.  Armstrong,  who  was  going  that 
way,  if  be  wouldn't  go  by,  and  get  Ab's 
wife.  After  Armstrong  and  his  wife  came 
back,  and  Ab's  wife  didn't  come,  he  seemed 
to  be  all  to  pieces.  He  cursed  and  took  on 
powerfully.  He  said  he  was  going  after  her 
next  morning.  Seemed  to  be  excited  when 
he  was  talking  about  It,  and  nervous.  I  told 
him  his  wife  would  come  back  all  right  He . 
said  no;  that  he  didn't  believe  they  were  go- 
ing to  let  her  come  back.  After  he  got 
tbrougb  cursing,  I  saw  him  go  Into  his  room, 
before  he  went  to  bed,  and  kneel  down  and 
pray.  Just  before  he  prayed  he  had  been 
cursing.  He  cnrsed  me,  himself,  Logue  and 
his  wife.  The  next  morning  my  brother  and 
I  got  up,  and  hitched  up  the  wagon,  and  I 
went  after  her.  I  told  him  to  get  off,  and 
go  to  my  house,  and  I  would  go  and  bring 
her  there,  and  he  could  talk  to  her,  and  I 
went  by  Logue's.  My  brother  did  not  go. 
The  understanding  was  he  was  going  trp  the 
railroad  to  my  house,  and  I  was  going  to  get 
his  wife  up  there,  and  he  was  to  take  her 
and  carry  her  home.  When  I  went  to 
Logue'B,  I  didn't  get  his  wife.  When  I  failed 
to  get  ber,  I  started  to  my  house.  I  met  my- 
brother  100  or  160  yards  from  Logue's.  When 
I  met  him,  he  asked  me  where  was  Minnie, 
or  what  was  she  going  to  do.  I  told  him  they 
wouldn't  let  her  come.  He  started  on.  I 
jumped  out  of  the  wagon,  and  told  him  to 
stop.  I  saw  the  pistol.  He  said  that  if  I 
didn't  stop  he  would  shoot  me.  He  Jumped 
up,  and  said,  'Glod  damn  my  soul,'  and  went 
running  towards  Logue's  house.  I  went,  and 
got  in  the  wagon,  and  turned  It  around,  and 
followed  him.  I  did  not  see  him  any  more 
before  he  got  to  the  house,  but  saw  him  in 
the  porch  as  be  went  In  the  door.  I  was 
going  on,  and  I  heard  a  pistol  fired.  I  was 
then  turning  out  of  the  big  road  going  up  to 
Logue's  bouse,  and  was  25  or  30  yards  from 
the  house.  When  the  next  shot  fired  I  was 
getting  out  of  tbe  wagon.  I  then  run  in  the 
bouse.  When  I  got  there,  my  brother  was 
snapping  the  pistol  at  his  wife.  She  was 
running  around  over  the  house,  he  after  her. 
He  Jumped  out  of  the  back  door,  and  I  did 
so,  and  took  the  pistol  from  him.  I  caught 
hold  of  his  right  arm,  and  thought  I  would 
carry  him  to  the  wagon,  but  he  slung  loose, 
ran  in  the  house,  and  when  I  got  there  he 
was  cutting  his -wife.  After  that  he  went 
«>ut  of  the  door.  I  caught  hold  of  him,  and 
carried  Um  to  Itie  wagon.  When  I  met  my 
brotber,  and  told  blm  his  wife  wouldn't  come, 
he  looked  like  a  wild  man.     After  that  I 


carried  him  up  to  my  house.  1  took  out  the 
mule,  and  he  went  In  the  house.  I  heard 
mother  hollering  and  screaming,  and  I  went 
In,  and  he  come  out  of  the  door.  I  put  her 
to  bed.  She  had  fallen  on  the  floor.  I  don't 
know  what  transpired  between  him  and 
mother.  He  went  off  a  little  piece,  and  came 
back  over  to  my  house  from  there.  On  Mon- 
day evening  we  tried  to  get  him  to  let  us 
take  him  and  bring  him  to  Jail.  We  heard 
that  they  were  going  to  lynch  him.  He 
would  not  consent.  He  refused  to  talk. 
Down  at  Armstrong's,  In  the  afternoon,  when 
Armstrong  tried  to  get  Ab's  wife  to  come 
back,  when  he  reported  to  Ab  that  she  would 
not  come,  Ab  took  on  a  good  deal.  He  acted 
like  he  was  angry,  and  all  to  pieces.  He  cursed 
old  man  Logue  and  everybody  else.  He  said 
he  was  going  the  next  day  and  get  her,  and 
if  they  didn't  let  her  come  he  was  going  to 
kill  Mr.  Logue.  The  next  day  after  1  went 
up  for  her  I  met  Ab,  and  told  him  she  was 
not  coming.  He  cursed,  and  started  up  the 
road,  and  put  his  hand  in  his  pocket  When 
I  got  there,  old  man  Logue  had  already  been 
shot.  I  only  saw  my  brother  stab  his  wife 
three  times.  I  did  not  know  there  was  going 
to  be  trouble  at  old  man  Logue's  when  we 
started  up  there.  I  thought  there  would  be 
a  fuss.  I  did  not  have  any  Idea  there  would 
be  a  killing.  I  didn't  know  he  was  going 
to  kill  anybody.  He  did  not  make  any  effort 
himself  to  hide.  I  controlled  his  movements. 
My  reason  for  hiding  him  was  that  I  saw 
by  the  papers  they  were  talking  about  lynch- 
ing him." 

For  tbe  State  hi  RebuttaL 

M.  J.  Newberry  testlfled:  "Have  known  the 
accused  nearly  four  years.  He  has  worked 
with  me  two  and  a  half  years.  I  had  oppor- 
tunity of  seeing  Ms  conduct.  He  acted  like 
a  sane  man  to  me.  I  considered  him  the  best 
farmer  I  had.  He  had  the  best  Judgment  of 
any  man  on  the  place.  He  had  two  brothers 
there.  His  Judgment  was  a  great  deal  better 
than  theirs.  I  saw  him  occasionally  before 
the  kllUng.    He  seemed  to  me  to  be  sane." 

3.  J.  Amason  testified:  Knows  the  accused. 
Had  worked  on  his  farm  two  years.  Had  op- 
portunity for  seeing  and  observing  him.  He 
did  not  conduct  himself  In  a  strange  manner. 
Was  a  pretty  straight  fellow;  faithful  worker. 
Was  about  grovni  at  the  time.  "Was  of  sound 
mind,  because  I  was  with  him  every  day,  and 
couldn't  detect  anything  otherwise.  It  has 
been  ten  years  since  he  worked  wl^  me. 
Have  seen  him  occasionally  since.  Never  saw 
anything  wrong  with  him.  Knew  him  after 
he  was  married.  Seemed  to  be  of  perfectly 
sound  mhid." 

Oeorge  Dillon  testified:  "Accused  worked 
with  me  a  short  while  In  1897.  Am  not  an  ex- 
pert; but  accused  was  a  good  farmer,  and  m 
good  farm  hand." 

Dr.  0.  D.  Redding  testlfled:  "Attended  Mrs. 
taylot  when  she  was  sick.  Accused  was  also 
unwell  during  that  time,  and  I  prescribed  for 
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him.  Knew  the  accused  well.  Have  known 
him  3  years  or  more.  He  has  not  been  a  man 
of  unsound  mind  since  I  knew  him.  Have 
Been  him  twice  a  month  for  two  or  three  years. 
When  I  prescribed  for  him  It  was  for  a  little 
nervousness,  and  he  was  complaining  of  a 
headache,  caused  from  being  up  during  the 
excitement  at  his  house.  Minnie  L.  Taylor, 
wife  of  the  accused,  came  to  her  death  from 
stab  wounds  made  with  a  knife.  The  wounds 
were  mostly  In  the  back;  one  right  in  fnmt 
I  should  not  have  considered  any  one  of  those 
wounds  mortal.  It  was  the  general  effect  on 
the  system— the  nervous  shock— that  produced 
the  death.  Neither  of  the  wounds  struck  any 
vital  part  Knew  Mrs.  William  Taylor.  Call- 
ed to  see  her  after  this  murder.  She  was 
nervous  and  excited,  and  needed  something  to 
quiet  her.  There  was  no  fit,  or  anything  of 
that  kind.  I  considered  her  a  woman  of  very 
good  judgment  I  saw  accused  soon  after  he 
was  arrested.  Didn't  consider  his  wounds  se- 
rious at  all.  Thought  they  were  made  with  in- 
tent to  commit  suicide,  and  Inflicted  by  the 
person  himself.  When  I  visited  the  wife  of 
the  accused  whoi  she  was  sick,  the  conduct  of 
the  accused  towards  his  wife  was  very  affec- 
tionate, and  very  kind,  and  he  was  much 
Interested  In  wanting  her  to  get  welL  He  was 
very  anxious  about  his  wife,  and,  I  thought 
much  concerned.  He  was  devoted  and  at- 
tentive to  her  when  I  was  there,  and  tender 
In  his  c(Hiduct  I  can't  say  that  he  was  ex- 
tremely attentive  and  affectionate.  He  did 
all  that  was  required  of  him.  Was  anxious 
that  she  should  get  well  and  live." 

Frank  Roquemore  testified:  "The  dead 
woman  was  my  cousin.  Have  knovm  the  ac- 
cused since  I  was  large  enough  to  recollect 
anybody.  My  acquaintance  continued  with 
him  until  five  years  ago.  He  appeared  Uke 
any  other  man— sound." 

Mrs.  Nancy  Herron  testified:  "The  accused 
is  my  nephew.  I  never  noticed  anything  about 
him  to  show  that  be  was  a  man  of  unsound 
mind.  Never  was  In  his  company  much.  I 
thought  he  had  very  good  sense." 

For  the  Defense  In  SurrebuttaL 

Samuel  Armstrong  testified:  "Knew  the  ac- 
cused and  his  wife.  Have  seen  Taylor  when 
his  wife  was  away  from  home.  Seemed  to  be 
In  a  great  deal  of  distress  and  trouble.  Talk- 
ed with  him  during  this  time.  He  would  refer 
to  bis  wife  and  her  parents  causing  the  trouble 
between  them.  I  went  after  his  wife  for  him 
on  Saturday  afternoon  before  the  trouble.  I 
did  not  get  his  wife.  After  I  failed  to  get 
her,  I  went  back  home.  When  I  went  back, 
accused  lost  all  contrcd  of  himself,  and  got 
nervous.  He  tried  to.  help  me  unhitch,  but 
was  In  such  a  jerk  that  he  lost  contnd  of  him- 
self. He  said.  If  there  was  a  poor  man  In 
.trouble,  he  was  one  of  them.  He  moaned, 
grumbled  to  himself  about  the  mistreatment 
the  parents  had  caused  him.  I  never  heard 
him  utter  a  word  against— he  did  not  make  any 
threat  against— her.     I  heard  him  make  the 


threat  that  he  did  not  want  to  go  up  there, 
because  he  knew,  If  he  did,  old  Logne  would 
begin  to  abuse  him,  and  that  he  had  stood  It 
as  long  as  he  could.  I  t(^d  him  that  his  wife 
said  come  up  and  spend  Sunday.  I  beard  him 
say  that  he  did  not  want  to  go  np  there  on 
account  of  the  abuse  of  Mrs.  Liogne.  He  said 
he  knew  they  would  cause  him  to  shed  blood 
If  he  went  up  there.  He  spoke  ot  shedding 
Logue's  blood.  He  seemed  to  be  out  of  tronUe 
when  his  wife  was  at  home,  and  In  good 
heart  and  went  about  his  work  In  &  cheerful 
way.  He  said  evny  time  he  went  there  they 
began  to  abuse  him  about  living  on  Arm- 
strong's place.  It  seemed  they  wanted  him  to 
live  there,  where  his  wife  would  be  at  home. 
He  would  tell  the  reason  they  were  palling 
her  back  and  forth.  They  wanted  him  to  lire 
with  them,  and  he  did  not  expect  to  do  sa 
That  was  the  first  of  the  jeu,  before  be  set 
in.  It  was  on  Saturday  night  that  he  said 
that  he  wouldn't  stand  It  any  longer,  and  I 
suppose  the  cutting  took  place  the  next  day. 
That  is  my  understanding.  He  said  If  he  had 
any  more  of  that  tt  would  cause  bloodshed." 
The  original  motion  for  new  trial  sets  out 
the  following  grounds:  "(1)  Because  the  said 
verdict  Is  contrary  to  law.  (2)  Because  the 
said  verdict  Is  contrary  to  the  evidence,  and 
without  evidence  to  support  It"  The  grounds 
of  the  amendment  to  the  motion  are  aB  fol- 
lows: "(1)  Because,  Insanity  at  the  time  c^ 
the  homicide  being  the  defense,  and  defend- 
ant's counsel  contending  before  the  Jury  and 
the  court  that  the  proof  showed  that  the  de- 
fendant loved  bis  wife  (the  deceased),  and  was 
unusually  and  tenderly  devoted  to  her,  and 
that  he  could  have  had  no  sane  motive  for 
killing  her,  that  he  had  no  animosity  or  til 
win  towards  her,  that  defendant  at  ^e  time 
did  not  have  sufficient  reason  to  dlstlngui^ 
between  right  and  wrong,  and  that  If  he  did. 
he  was,  at  the  time,  laborhig  under  a  d^nslon 
that  so  overmastered  his  will  that  he  was  nn- 
able  to  form  in  bis  mind  an  intent  to  com- 
mit a  crime,  the  court  erred  In  charging  flie 
jury  as  follows:  The  popular  Idea  <rf  malice 
In  its  sense  of  revenge,  hatred.  111  will,  has 
nothing  to  do  with  the  subject  [legal  malice]. 
It  Is  an  taitent  to  kill  a  human  being  In  a  case 
when  the  law  would  neither  justify,  nor  In 
any  degree  excuse,  that  intention.  If  the  kill- 
ing should  take  place  as  Intended.'  (2)  The 
court  erred  In  charging  the  jury  as  follows: 
'If  the  Jury  are  satisfied  beyond  a  reasonable 
doubt  of  the  guilt  of  defendant  of  the  offense 
of  mtuHler,  and  do  not  desire  that  he  should 
suffer  the  death  penalty,  the  form  of  jom 
verdict  would  be,  "We,  the  jury,  find  the  de- 
fendant guilty,  and  recommend  that  he  be  Im- 
prisoned In  the  penitentiary  for  life."  If  the 
jury  find  that  the  evidence  establishes  beyond 
a  reasonable  doubt  that  the  defendant  b 
guilty  of  the  offense  of  murder,  and  do  not  de- 
sire to  reduce  his  punishment  to  Impriscnment 
In  the  penitentiary  for  life,  but  do  desire  that 
he  should  suffer  the  death  penalty,  the  form 
of  your  verdict  would  be,  "We,  the  Jury,  find 
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the  defendant  gnUty."*  This  defendant  re- 
spectfully submits  to  tbe  court  on  this  mo- 
tloa  for  a  new  trial  that  the  question  of  mercy 
In  his  case  under  the  law  was  not  a  question 
of  desire  on  the  part  of  the  Jury  as  to  wheth- 
er defendant  should  suffer  the  one  penalty  or 
the  other.  (S)  Because  the  court  erred  In 
charging  the  jury  as  follows  on  the  same  sub- 
ject—that of  the  reduction  of  the  punishment: 
*It  Is  not  controlled  by  any  rule  of  law  or 
evidence;  It  ts  not  controlled  by  anything  ex- 
cept the  wishes  of  the  Jury  trying  the  case,' — 
this  defendant  now  contending  that  such  In- 
struction was  an  erroneous  construction  of  the 
statute.  (4)  Because  the  defendant  says  he 
not  only  Introduced  evidence  of  his  own  condi- 
tion, conduct,  sayings  and  doings,  peculiar- 
ities and  troubles,  appearances,  grievances, 
and  afflictions,  as  shown  by  the  brief  of  file 
with  this  motion,  but  that  he  also  Introduced 
evidence  showing  (as  appears  In  said  brief) 
insanity  In  his  mother.  In  his  brother  Charles, 
and  his  first  cousin  Wm.  Taylor,  for  the  pur- 
pose of  establishing  Insanity  In  defendant's 
family  as  evidence  of  his  own  Insanity  at 
the  time  of  the  killing.  In  connection  with 
aQ  the  other  evidence  in  the  case;  and  his 
counsel,  in  arguing  the  case  before  the  Ju- 
ry, most  earnestly  stressed  the  evidence  of 
Insanity  in  the  family,  and  yet  the  conrt. 
In  its  entire  charge  to  the  Jury,  toolt  no  no- 
tice of  this  line  of  testimony,  but  omitted 
the  same  entirely.  (K)  Because  the  defend- 
ant's counsel,  In  their  argument  before  the  Ju- 
ry, most  earnestly  stressed  all  the  evidence  (aa 
contained  in  said  brief)  of  defendant's  condi- 
tion, conduct,  sayings,  doings,  peculiarities, 
troubles,  appearances,  afflictions,  and  manner  of 
the  killing,  and  the  appearance  and  conduct  of 
defendant  at  that  time,  and  the  absence  of  any 
sane  motive  for  such  a  deed,  aa  going  to  show 
defendant's  insanity  at  the  time  of  the  killing; 
and  the  conrt  In  all  of  its  Instructions  faU  to 
advise  the  Jury  as  to  any  of  this  evidence,  or 
as  to  any  of  the  evidence  In  the  case  Intro- 
duced by  the  defendant  to  show  his  Insanity, 
except  by  submitting  the  entire  case  In  a  gen- 
eral way,  as  shown  by  the  charge,  which  is 
of  file  aa  a  part  of  the  record  In  this  motion 
duly  approved  by  the  court." 

1.  The  question  raised  by  the  assignments 
of  error  set  out  In  the  first  two  grounds  of  the 
motion  Is,  is  the  verdict  contrary  to  law  and 
the  evidence  In  the  case?  So  far  as  the  fact 
of  the  homicide  Is  concerned,  that  is  estab- 
lished to  have  been  done  by  the  plaintiff  in 
error  beyond  all  controversy.  There  Is  no 
contention  as  to  the  details  which  accom- 
panied the  act,  and  which  are  brutal  and  hor- 
rible In  the  extreme,  and  which.  If  the  plain- 
tiff in  error,  at  the  time  he  cut  his  wife,  was 
possessed  of  a  sound  mind,  must  Justly  bring 
upon  the  perpetrator  the  severest  punishment 
known  to  the  law.  It  was  not  contested  that 
the  plaintiff  in  error  killed  his  wife  at  the 
time  and  In  the  manner  set  out  In  the  bill  of 
indictment  The  only  defense  urged  in  his 
trial  was  that  he  was  not  legally  responsible 


for  the  criminal  act,  because  of  mental  In- 
capacity, at  the  time  of  Its  commission,  to 
form  a  criminal  Intent.  It  Is  not  our  pur- 
pose. In  dealing  with  the  question  as  to  what 
condition  of  the  mind  will  free  an  Individual 
who  commits  an  act  of  violence,  Itself  un- 
lawful, from  that  responsibility  to  society 
and  law  which  Is  imposed  on  all  rational  hu- 
man beings,  to  discuss  at  any  great  length  the 
many  and  varied  theories  and  doctrines  touch- 
ing the  law  of  insanity.  The  principle  upon 
which  insanity,  used  as  a  term  to  Include  all 
the  varied  forms  of  mental  disease,  bars  a 
legal  conviction  for  an  act  which  would  other- 
wise be  criminal  Is  founded  is  that,  since  a 
criminal  intent  Is  an  Indispensable  element  In 
every  crime,  a  person  mentally  Incapable  of 
entertaining  such  Intent  cannot  incur  legal 
guilt.  2  BIsh.  Cr.  Law,  c.  26.  The  applica- 
tion of  the  principle  to  the  facts  of  a  par- 
ticular case  frequently  becomes  very  dif- 
ficult in  a  conscientious  attempt  to  ascertain 
the  truth,  by  which,  on  the  one  band,  society 
is  to  be  protected,  and,  on  the  other,  that  one 
smitten  by  disease,  although  bearing  the  out- 
ward form  of  a  man,  yet  destitute  of  reason, 
may  not  be  held  to  the  same  accountability 
to  law  as  one  who  is  clothed  and  in  his  right 
mind.  A  learned  expert  In  diseases  of  the 
mind  says:  "No  cases  subjected  to  legal  In- 
quiry are  more  calculated  to  puzzle  the  un- 
derstandings of  courts  and  Juries,  to  mock 
the  wisdom  of  the  learned,  and  baffle  the 
acutcness  of  the  shrewd,  than  those  connected 
with  questions  of  imbecility."  Ray,  Insan.  i 
104.  In  the  correct  ascertainment  of  the 
rules  which,  when  applied,  will  or  will  not 
relieve  a  person  charged  with  crime  from  the 
responsibility  of  his  act,  another  learned  au- 
thor, In  defining  Insanity,  has  most  strikingly 
said:  "The  path  to  truth  is  not  necessarily  up- 
ward and  away,  but  the  golden  kernel  Is  of- 
tener  found  In  the  sands  below  than  In  the 
clouds  above.'  The  books  disclose  mighty  Ju- 
dicial efforts  to  reach  up  and  grasp  the  defini- 
tion of  Insanity.  The  results  have  been  a 
discord.  Descending  from  the  peaks  to  the 
valley,  and  then  looking  for  the  simple  and 
obvious,  insanity.  In  the  criminal  law.  Is  any 
defect,  weakness,  or  disease  of  the  mind  ren- 
dering It  Incapable  of  entertaining  or  pre- 
venting Its  entertaining  In  the  particular  In- 
stance the  criminal  intent  which  constitutes 
one  of  the  elements  In  every  crime."  2  BIsh. 
Cr.  Law,  {  381.  It  Is  not  necessary,  however, 
BO  far  as  we  are  concerned,  to  traverse  the 
almost  Illimitable  field  of  theory  and  specula- 
tion to  ascertain  the  principles  of  law  which 
govern,  when  insanity  Is  relied  on  as  a  de- 
fense In  a  trial  under  a  criminal  charge  In 
this  state.  In  the  recent  case  of  Flanagan  v. 
State,  30  S.  E.  550,  this  court,  stating  the 
proposition  of  law,  ruled  in  the  case  of  Rob- 
erts V.  State,  8  6a.  310,  as  follows:  "If  a  man 
has  reason  sufficient  to  distinguish  between 
right  and  wrong  in  relation  to  a  particular 
act  about  to  be  committed,  he  Is  criminally 
responsible.    An  exception  to  this  rule,  bow 
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ever,  In,  where  a  man  has  reason  suf&clent 
to  distinguish  between  right  and  wrong  as  to 
a  particular  act  about  to  be  committed,  yet 
In  consequence  of  some  delusion  the  will  Is 
overmastered,  and  there  is  no  criminal  intent, 
provided  that  the  act  Itself  Is  connected  with 
the  peculiar  delusion  under  which  the  pris- 
oner Is  laboring,"  said:  "The  doctrine  of 
the  Boberts  Case  was  announced  directly  aft- 
w  this  court  was  organized,  and  has  never 
since  been  questioned  or  doubted  by  this 
court  It  Is  cited  with  approval  In  the  lead- 
ing works  on  criminal  law  and  medical  Juris- 
prudence written  in  this  country,  and  by 
many  decisions  of  the  different  state  courts. 
Its  doctrine  Is  the  one  which  has  been  adopt- 
ed generally  by  the  modem  text-writers  on 
criminal  law,  and,  we  believe,  by  a  majority 
of  the  state  courts.  Not  only  is  this  prin- 
ciple approved  by  all  of  these  authorities, 
but  we  think  it  commends  itself  as  being 
sound  and  reasonable."  There  Is,  therefore, 
no  uncertainty  as  to  the  rule  of  law  which 
governs  this  class  of  cases  In  this  state.  It 
Is:  If  a  man  has  reason  sufiScient  to  distin- 
guish between  right  and  wrong  in  relation 
to  a  particular  act,  about  to  be  committed,  he 
Is  criminally  responsible.  Exception:  If  a 
man  has  reason  sufficient  to  distinguish  be- 
tween right  and  wrong  as  to  a  particular  act 
about  to  be  committed,  yet,  in  consequence  of 
some  delusion  arising  from  a  diseased  mind, 
his  will  is  overmastered,  and  he  is  impelled 
to  do  that  act,  there  la  no  criminal  intent, 
provided  the  act  Itself  Is  connected  with  the 
peculiar  delusion  under  which  the  prisoner 
Is  laboring. 

Thus  we  find  the  law, .  and  the  question 
under  this  division  of  the  opinion  is,  was  the 
verdict  In  this  case  contrary  to  the  law  and 
evidence?  Did  the  plaintiff  in  error,  at  the 
time  he  cut  and  Idlled  his  wife,  know  that  It 
was  wrong  for  him  to  Inflict  the  wounds? 
We  have  carefully  read  every  line  of  the  evi- 
dence contained  In  the  record,  and  are  of  the 
opinion  that  no  part  of  It  either  shows  or 
tends  to  show  any  such  weakness  or  disease 
of  mind  as  would  cause  the  plaintiff  in  error 
not  to  know  It  was  wrong  and  against  the 
law  to  take  the  life  of  his  wife.  If  we  take 
all  the  testimony  relating  to  the  mental  con-' 
dltlon  of  the  plaintiff  from  his  childhood  to 
the  day  of  the  commission  of  the  offense,  and 
give  It  literal  effect.  It  does  not  establish  the 
affirmative  of  the  proposition.  His  mother 
testified  that  he  was  strange  from  his  cradle 
up,  and  had  strange  and  curious  ways.  It 
was  proven,  to  a  certain  extent,  at  least,  that 
he  had  a  demented  brother,  who  died  young, 
and  a  cousin  who  had  been  committed  to  the 
asylum.  It  was  proven  further  that  after 
he  married,  when  his  wife  was  away  from 
home,  and  only  then,  he  was  low-spirited, 
moody,  and  absent-m hided;  that  he  was  heard 
singing  and  praying  at  his  bouse  In  the  night; 
that  he  would  talk  to  himself;  that  he  would 
skip  the  weeds  and  grass  In  working  his 
crop;  that  when  plowing  be  would  sometimes 


go  back  aa  If  looking  for  something,  but  pick 
up  nothing;  that  he  was  nervons,  and  acted 
strangely.  These  and  many  other  strange 
things  he  did  when  his  wife  was  away;  none 
of  them  when  she  was  at  home.  On  the  oth- 
er hand,  while  he  was  a  poor  man,  be  pn>- 
vided  well  for  his  wife.  He  was  passionate- 
ly fond  of  her.  He  nursed  her  assiduously 
when  she  was  sick.  He  obtained  nurses  for 
her.  He  was  a  good  farmer,  a  man  of  good 
Judgment,  and,  so  far  as  the  evidence  goes, 
while  he  may  not  have  ascended  high  In  the 
Intellectual  scale,  there  Is  an  absence  of  evi- 
dence showing  that  he  was  registered  so  low 
as  to  be  unconscious  of  a  legal  or  moral 
wrong.  He  was  certainly  a  man  of  strong 
passion,  if  he  was  weak  inteUectoally.  It 
was  shown  that  he  was  a  fighter  as  a  bof. 
As  a  man  he  expressed  hostility  to  the  father 
of  his  wife,  and  threatened  in  a  certain  even: 
to  have  blood.  The  event  occurred,  and  he 
did  shed  his  blood.  We  will  not  go  further 
into  the  details,  which  appear  in  the  report  of 
the  evidence.  "The  mental  capacities  of  meo 
differ.  A  particular  mind  nuky  be  weak,  tH 
formed,  or  diseased,— in  other  worda,  insane,— 
In  a  degree  not  relieving  from  criminal  re- 
sponsibility." See  2  Blah.  Cr.  Law,  p.  224. 
note  2,  for  many  authorities  cited.  Even  atl- 
mltted  insanity  must,  to  relieve  frona  crim- 
inal responsibility,  reach  the  standard  fixeil 
by  the  law.  Loyd  v.  State,  45  Ga.  57;  Sut* 
V.  Geddls,  42  Iowa,  264;  Cunningham  t. 
State,  31  Am.  Bep.  860.  We  have  not  found 
any  evidence  In  the  record  which  goes  to 
show  that  the  plaintiff  in  error,  at  Oie  time 
he  attacked  and  repeatedly  stabbed  bis  wife, 
did  not  have  reason  sufficient  to  dlstUiguisL 
between  right  and  wrong  In  relation  to  tha: 
act  But  It  Is  claimed  that  the  plaintiff  in 
error,  at  the  time  he  inflicted  the  wounds  op- 
on  his  wife,  from  which  she  died,  was  la- 
boring under  a  delusion  that  hl>  wife's  father 
and  mother  were  endeavoring  to  brins  about 
a  permanent  separation  between  him  and  his 
wife,  and  that  his  wife  was  consenting  there- 
to. It  seems  to  us,  after  an  examination  o' 
the  brief  of  evidence,  that  It  was  established 
as  a  fact  that  the  wife  of  the  plaintiff  in  er- 
ror remained  away  from  his  house  a  con- 
siderable portion  of  time.  Of  this  fact  he  bit- 
terly complained.  It  also  seems  that  she  was 
always  welcomed  at  her  father's  home.  It 
might  be  Inferred  from  some  of  the  evidence 
that  her  mother  was  especially  anxious  for 
her  to  be  there.  But,  however  tbis  may  be, 
whether  the  Intention  to  cause  the  daughter 
to  separate  from  her  husband  existed  as  a 
fact  or  was  a  delusion  of  the  plaintiff  in  er- 
ror, neither  the  fact  nor  the  delusion  onder 
which  he  labored,  giving  to  the  plaintiff  b> 
error  the  full  beneflt  of  the  exception  to  the 
rule  of  the  knowledge  of  right  and  wrong  as 
to  the  act  committed,  could,  under  the  evi- 
dence, avail  him  anything.  At  most,  under 
the  evidence.  It  could  be  claimed  that  the 
plaintiff  In  error  acted  under  the  delnsioo 
that  the  parents  of  the  wife  Intended  to  pe^     i 
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umnently  separate  them,  and  under  tbis  de- 
lusion be  slew  bis  wife.  This  would  not  re- 
lieve him  from  criminal  reBponslblllty.  Tbe 
exception  to  tbe  rule  wblcb  was  laid  down 
In  tbe  Flanagan  Case,  supra.  Is:  Wbere  a 
man  baa  reason  sufficient  to  distinguish  be- 
tween right  and  wrong  as  to  a  particular  act 
about  to  be  committed,  jet.  In  consequence 
of  some  delnsion,  tbe  will  Is  overmastered, 
and  there  is  no  criminal  Intent:  provided,  that 
the  act  Itself  is  connected  with  tbe  peculiar 
delusion  under  which  tbe  prisoner  is  labor- 
ing. Tbe  proposition  applicable  to  this  case 
would,  then,  be  tbis:  Tbe  plaintiff  In  error 
bad  reason  sufficient  to  know  it  was  wrong 
for  blm  to  kill  bis  wife,  but  at  tbe  time  be 
did  so  be  was  laboring  under  a  delusion  of 
tbe  mind  that  tbe  parents  of  tbe  wife  were 
endeavoring  to  separate  them,  and  she  was 
consenting  thereto,  and  this  delusion  over- 
mastered his  will;  therefore  be  is  not  crim- 
inally responsible.  This  cannot  be  a  sound 
proposition.  To  it  must  be  added  tbe  qualifi- 
cation that  tbe  act  of  killing  bis  wife  is  con- 
nected with  tbe  peculiar  delusion  under 
which  he  labored.  Tbe  killing  must  have 
been  connected  with  the  overmastering  delu- 
sion. It  cannot  be  parallel  to  a  case  wbere 
a  man,  otherwise  sane,  is  laboring  under  a 
delusion  that  a  friend  who  comes  to  bis  bouse 
is  a  burglar,  and  acting  under  tbe  delnsion 
he  slays  to  prevent  the  burglary;  or  that 
friends  who  are  around  him  are  enemies, 
seeking  to  do  him  an  act  of  violence,  and  be 
slays  them  to  prevent  the  violence.  Here  tbe 
act  Is  connected  with  tbe  delusion,  so  that  It 
would  not  be  unlawful  if  tbe  facts  about 
which  be  were  deluded  were  true.  The  legal 
defect  in  the  proposition  urged  as  a  defense 
is  a  want  of  connection  between  tbe  alleged 
delusion  and  tbe  act  In  Hadfleld's  Case  (27 
Howell,  St.  Tr.  1281),  In  which  the  speech  of 
Mr.  Ersklne,  which  has  since  been  looked  to 
as  authority  on  delusions  of  tbe  mind,  was 
made,  tbe  facts  upon  which  the  doctrine  was 
applied  and  the  accused  acquitted  were  that 
tbe  accused  bad  a  delusion  that  he  bad  con- 
stant intercourse  witb  Almighty  God;  that 
the  world  was  coming  to  an  end;  that  he 
must  sacrifice  himself  for  its  salvation.  He 
became  Impressed  therefrom  witb  the  insane 
delusion  that  be  must  be  destroyed,  but  ought 
not  to  destroy  himself.  In  order  to  bring  this 
about,  be  shot  at  the  king,  in  order  that  be 
might  be  arrested  and  executed.  Tbe  act 
must,  to  relieve,  be  connected  with  tbe  ddu- 
slon.  Wblle  Mr.  Bishop  says  that  tbe  doc- 
trine should  be  cautiously  received,  because 
delusion  of  any  kind  is  strongly  Indicative  of 
a  generally  diseased  mind,  be '  nevertheless 
lays  down  tbe  doctrine  to  be:  "If  tbe  de- 
fendant Insanely  believed  something,  which, 
were  It  true,  would  not  legally  Justify  his 
act,— as,  in  tbe  language  of  the  Bngllsb 
Judges,  if  bis  delusion  was  that  the  deceased 
bad  Inflicted  a  serious  injury  to  bis  character 
and  fortune,  and  be  killed  him  in  revenge  for 
such  supposed  injury,'— be  would  be  liable  to 


punishment"  1  Blsb.  Cr.  Law,  {  393,  cltlug 
10  Clark  &  F.  200;  Bovard  v.  State,  30  Miss. 
e»0;    SUte  V.  Mewberter,  46  Iowa,  88. 

We  have  said  this  much  In  deference  to  the 
argument  and  brief  of  tbe  counsel  for  the 
plaintiff  in  error,  who,  without  fee  or  reward, 
have  so  faithfully  and  ably  represented  bis 
cause  In  the  court  below  and  here.  But  w« 
do  not  think  that  tbe  plaintiff  In  error,  under 
tbe  evidence,  can  claim  exemption  from  crim- 
inal responsibility  for'  his  act  because  of  aay 
delusion  of  the  mind  connected  with  tbe  act 
It  seems  to  us  that  tbe  evidence  shows  blm 
to  be  a  man  of  fair  sense  and  Judgment  I>as- 
Blouate,  strange,  and  sometimes  moody,  ren- 
dered desperate  In  tbe  belief,  for  wblcb  there 
were  strong  grounds,  that  bis  wife,  Instigated 
by  her  parents,  bad  separated  herself  from 
him,  and  for  this,  notwithstanding  the  great 
affection  he  cherished  for  kls  wife,  be  shot 
her  father,  and  killed  her.  Some  suggestions 
have  been  made  by  Mr.  Bishop  which  are  ap- 
plicable here.  All  men  are  erring.  Mert 
error,  therefore,  does  not  relieve  from  pmy 
Isbment  All  have  vicious  propensities.  There- 
fore a  mere  propensity  to  evil  does  not  ex- 
cuse tbe  doer.  All  are  only  in  a  limited 
degree  deterred  from  wrongdoing  by  fear  of 
Its  consequences.  Tbe  mere  fact,  therefore, 
that  one  was  not  afraid  of  punishment  when 
doing  a  thing  does  not  show  him  to  have  been 
Insane.  All  are  more  or  less  regardless  of  the 
demands  of  conscience.  So  tbe  mere  fact 
that  the  prisoner  showed  a  hardened  heart 
does  not  prove  blm  insane.  After  a  careful 
review  of  tbe  entire  case,  a  close  scrutiny  of 
the  evidence  upon  which  the  conviction  rest- 
ed, and  a  consideration  of  tbe  legal  principles 
wblcb  govern  tbe  case,  we  cannot  say  that 
the  verdict  was  against  the  law  er  tbe  evl* 
dence  In  tbe  case,  but  in  accord  with  each. 

X  It  Is  further  contended  that  tbe  court 
erred  in  charging  the  Jury  as  follows:  "The 
popular  Idea  of  malice  in  its  sense  of  revenge, 
hatred,  ill  will,  has  nothing  to  do  with  the 
subject  [legal  malice].  It  Is  an  Intent  to  kill 
a  human  being  in  a  case  when  tbe  law  would 
neither  Justify,  nor  in  any  degree  excuse, 
that  Intention,  If  tbe  killing  should  take  place 
as  Intended."  Cbunsel  for  plaintiff  in  error 
Insist  that  while,  as  an  abstract  proposition, 
tbe  charge  was  correct,  yet  as  tbe  defend- 
ant's counsel  contended  that  tbe  proof  show- 
ed that  tbe  plaintiff  in  error  loved  his  wife, 
and. was  tenderly  devoted  to  her,  and  that 
he  bad  no  animosity  against  her,  and  no  mo- 
tive for  killing  her,  and  that  at  tbe  time  of 
tbe  killing  plaintiff  in  error  did  not  have 
Bufflclcnt  reason  to  distinguish  between  right 
and  wrong,  or,  if  he  did,  he  was  at  the  time 
laboring  under  a  delusion  that  so  overmas- 
tered bis  will  as  that  he  was  unable  to  form 
an  Intent  to  kill,  and  in  view  of  this  conten- 
tion and  theory  of  tbe  defense,  that  tbe 
cliarge  should  not  have  been  given.  With 
this  contention  we  do  not  agree.  The  de- 
fendant's counsel  admitted  the  homicide,  but 
claimed  that  because  of  Insanity  or  an  over> 
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mastering  delusion  there  -was  no  criminal  in- 
tent to  do  the  act,  and  hence  could  be  no 
conviction.  The  state,  on  the  other  band,  de- 
nied the  insanity,  and  claimed  that  the  act 
was  done  maliciously,  and  was,  in  law,  mur- 
der, for  which  the  defendant  was  responsible. 
The  clause  of  the  charge  excepted  to  was  a 
part  of  the  charge  which  dealt  with  malice 
as  a  necessary  ingredient  of  the  crime  of 
murder.  The  immediate  words  which  pre- 
ceded the  particular  part  to  which  exception 
is  taken  are:  "The  legal  meaning  of  the 
term  'malice'  Is  not  confined  to  particular  ani- 
mosity to  the  deceased,  but  extends  to  an 
evil  design  in  general."  The  Jury  were  suffi- 
ciently Instructed  as  to  the  law  of  insanity 
as  a  defense  for  crime,  and  it  was  proper 
and  appropriate  also  to  charge  the  law  re- 
lating to  murder,  which  necessarily  involved 
explanation  of  what  is  malice  necessary  to 
support  a  conviction  for  the  offense.  We  con- 
sider the  charge  complained  of  as  good  law, 
and  appropriate  to  be  charged  in  the  case. 

3.  It  is  further  complained  that  the  court 
charged  the  Jury  as  follows:  "If  the  Jury  are 
satisfied  beyond  a  reasonable  doubt  of  the 
guilt  of  defendant  of  the  offense  of  murder, 
and  do  not  desire  that  he  should  suffer  the 
death  penalty,  the  form  of  your  verdict  would 
be,  'We,  the  Jury,  find  the  defendant  guilty, 
and  recommend  that  be  be  imprisoned  in  the 
penitentiary  for  life.'  If  the  Jury  find  that 
the  evidence  establishes  beyond  a  reasonable 
doubt  that  the  defendant  is  guilty  of  the  of- 
fense of  murder,  and  do  not  desire  to  reduce 
his  punishment  to  Imprisonment  in  the  peni- 
tentiary for  life,  but  do  desire  that  he  should 
suffer  the  death  penalty,  the  form  of  your 
verdict  would  be,  'We,  the  Jury,  find  the  de- 
fendant guilty.'  And  in  charging  further,  in 
reference  to  a  recommendation  to  life  Impris- 
onment, that:  'It  is  not  controlled  by  any 
rule  of  law  or  evidence;  it  is  not  controlled  by 
anything  except  the  wishes  of  the  Jury  trying 
the  case.' "  It  was  contended  by  the  able 
counsel  tot  the  plaintiff  in  error  that  these 
clauses  of  the  charge  make  the  recommenda- 
tion to  Imprisonment  for  life,  or  the  refusal  to 
so  recommend,  depend  on  the  wishes  of  the 
Jury,  whereas  such  recommendation  might  be 
exercised  by  the  Jury  in  the  quality  of  mercy, 
or  be  controlled  hi  deference  to  some  line 
of  public  policy.  It  is  undeniably  true  that 
if,  in  returning  a  verdict  of  guilty,  where  the 
facts  authorize  a  conviction  for  mtirder.  the 
Jury  being  actuated  by  a  wish  or  desire  to 
show  mercy  to  the  accused,  incorporate  in 
their  verdict  a  recommendation  to  life  im- 
prisonment, or  does  so  w  fails  to  do  so  from 
motives  of  public  policy,  that  this  Is  but  an 
exercise  of  the  right  with  which  they  are  in- 
vested. But  this  power  to  recommend,  and 
thus  fix  the  punishment,  does  not  necessarily 
arise  from  regard  to  public  policy,  or  a  wish 
to  exercise  mercy.  These  reasons  may  influ- 
ence the  Jury,  or  other  reasons  may.  The 
Jury  is  not  limited  or  circumscribed  in  any 
respect    It  ia  in  their  discretion  whether  they 


will  or  wm  not  recommend,  and  the  law  pie- 
scrlbes  no  rule  for  the  exercise  of  that  discre- 
tion. Pen.  Ck)de,  |  63;  HIU  v.  State,  72  Ga. 
131;  Thomas  v.  State,  88  Ga.  480,  15  S.  E. 
S37.  It  is  possible  that  there  may  be  better 
words  to  use  in  this  connection  than  to  say 
that  the  reduction  of  the  punishment  Is  to  he 
governed  by  the  wishes  of  the  Jury  In  that  re- 
gard. For  ourselves,  we  think  little,  if  any- 
thing, can  be  added  to  the  words  of  tue  stat- 
ute, without  qualifying  it  Tet  after  all,  as 
the  whole  matter— the  recommendation  as 
well  as  the  refusal  to  recommend — ^is  in  tlie 
power  and  discretion  of  the  Jury,  which, 
when  exercised,  no  tribunal  can  review,  w 
call  in  question  the  exercise  of  that  discre- 
tion,—It  Is  a  matter  which  the  wishes  of  the 
Jury  must  determine;  and  we  cannot  hold 
it  error  to  so  charge. 

4.  The  last  two  grounds  of  the  motion  al- 
lege error  because  the  court  failed,  although 
the  proof  Justified  it  to  specifically  charge  the 
j  Jury  the  probative  value  of  evidence  which 
!  showed  insanity  in  the  family  of  the  accused, 
I  and  while,  to  make  out  the  defense  of  hi- 
sanlty,  the  condition,  conduct,  sayings,  doings, 
peculiarities,  troubles,  appearances,  and  afflic- 
tions of  the  accused  were  shown  In  evidence, 
that  the  court  failed  to  advise  the  Jury  as  to 
any  of  this  evidence,  except  by  submitting  the 
entire  case  In  a  general  way.  An  examina- 
tion of  the  charge  discloses  that  It  was  clear, 
comprehensive  of  the  issues  made,  and  cor- 
rect Id  the  propositions  of  law  stated.  Ilie 
Judge  might  have  gone  more  into  detail,  but 
neither  the  Justice  nor  the  law  of  the  case  de- 
manded it  Had  proper  requests  to  do  so 
been  made,  his  refusal  might  have  afforded 
a  legal  ground  of  complaint  In  the  absence 
of  requests  to  charge  In  detail  propositions 
of  law  made  appropriate  by  the  evidence,  the 
charge  must  be  held  to  be  sufficiently  full, 
and  as  covering  the  issues  of  the  case.  It 
is  painful  to  be  the  medium  through  which 
the  law  condemns  and  fixes  on  any  bnman 
being  a  Judgment  which  takes  away  bla  life. 
This  case  has  had  our  careful  consideration. 
We  find  no  errors  either  requiring  or  authoriz- 
ing a  reversal  of  the  finding  o'f  tbe  Jury  or 
rulings  of  the  trial  Judge,  and  his  Judgment 
is  affirmed.  All  the  Justices  concurring,  ex- 
cept SIMMONS,  C.  J.,  absent  LUMPKIN, 
P.  J.,  absent  on  account  of  sicknem 

a06  Qa.  8S5) 
EVANS  V.  BLOODWOETH. 
(Supreme  Court  ^f  Georgia.     Nov.  19,  1898.) 

APP  B  AL-7-Rk  VI E  w — Recobd. 
This  court  cannot  review  a  judgment  of  fte 
Judee  of  the  superior  court  refusing  to  BanctioD 
a  petition  for  certiorari,  when  no  copy  of  the  pe- 
tition is  emtx>died  in  the  ImH  of  ezoeptiona,  or  at- 
taclied  thereto,  and  verified  by  the  judge.  Bail- 
wa,v  Co.  V.  Whitehead  (March  term,  1896)  30  S. 
E.  814. 
(Syllabus  by  the  Court) 

Error  from  superior  cour^  Wllkinaon  coim- 
tj;  John  0.  Hart  Judge. 
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Action  between  3.  W.  Evans  and  L  8.  Blood- 
worth.  From  a  judgment  refusing  a  writ  of 
error,  B^ana  brings  error.    Dismissed. 

Jobn  P.  Chatfield,  for  plaintifT  la  error. 
J.  W.  lilndsey,  for  defendant  In  error. 

PBR  ODBIA^    Writ  of  error  dismissed. 

LUMPKIN,  P.  J.,  absent  on  account  of 
■Ickness. 


(lOE  0>.  836) 

EARLY  COUNTT  t.  ALEXANDER. 
(Sapreme  Conrt  of  Georgia.     Not.  19,  1898.) 
Affsal — Ebvihw. 
Tie   evidence   warranted    the   verdict;   no 
error  of  law  was  complained  of;   and  the  court 
did  not  err  In  overruling  the  motion  for  certio- 
rari. 
(Syllabus  br  the  Oonrt) 

Error  from  superior  court.  Early  conn^; 
H.  C.  Sheffield,  Judge. 

Action  between  Early  county  and  W.  H. 
Alexander.  From  a  Judgment  overruling  a 
motion  for  writ  of  certiorari,  the  county 
brings  error.   Affirmed. 

R.  H.  Sheffield,  for  plaintiff  in  error.  P.  P. 
Du  Bose,  for  defendant  in  error. 

PER  CURIAM.  Judgment  affirmed.  All  the 
justices  concurring,  except  LUMPKIN,  P.  J., 
absent  on  account  of  slcknesa. 


(10«  Oa.  SOO) 

WASHINGTON  v.  MARCRUM. 
(Supreme  Court  «f  Georgia.     Nov.  19,  1896.) 

APFBAI.  TKOM  JCBTIOI — DlSKIBBAU 

niere  was  no  error  in  sastaining  a  motion 
to  dismiss  an  appeal,  when  it  appeared  to  the 
court  that  appellant's  counBel  had  taken  the  pa- 
pers from  the  magistrate's  office,  and  had  kept 
them  in  his  custody  until  it  was  too  late  for  the 
Justice  to  file  them  in  the  superior  conrt  within 
the  time  required  by  law. 
(Syllabus  by  the  Conrt) 

ESrror  from  superior  court,  Muscogee  coun- 
ty; W.  B.  Butt,  Judge. 

Action  between  R.  L.  Washington  and  W.  B. 
Marcrum.  EYom  an  order  dismissing  an  ap- 
peal from  a  Justice,  Washington  brings  error. 
Affirmed. 

A.  A.  Dozler,  for  plaintiff  in  error..  Eugene 
Ray  and  Goetchlns  &  Ohappell,  for  defendant 
in  error. 

LEWIS,  J.  Under  section  4488  of  the  Civil 
Code  it  la  made  the  duty  of  tbe  Justice  of 
tbe  i>eace  or  notary  public  to  transmit  an 
appeal  to  the  derk  of  the  superior  court  at 
least  10  days  before  tbe  next  superior  court. 
If  there  should  be  a  failure  on  the  part  of 
the  Justice  to  comply  with  this  statute, 
growing  out  of  bis  own  negligence,  and  not 
through  any  fanlt  of  the  plaintiff,  this  would 
not  be  sufflcimt  ground  for  dismissing  the 
appeal    It  was  ruled  in  the  case  of  Bobison 


▼.  Medlock,  68  Oa.  508,  that  an  appeal  from 
a  Justice's  court  cannot  be  dismissed  for  the 
delay  of  the  magistrate,  it  not  appearing  that 
tbe  appellant  either  caused  the  delay  or  sanc- 
tioned tt.  Cannon  v.  Sheffield,  S9  Ga.  103; 
Pearce  t.  Renfroe,  68  Ga.  191.  In  this  case, 
however,  the  delay  was  not  at  all  the  fault 
of  tbe  magistrate,  but  is  attributable  to  the 
negligence  of  plaintiff's  counsel  in  taking  the 
papers  from  the  magistrate's  office,  and  not 
seeing  that  they  were  returned  in  time  for 
transmission  to  the  superior  court,  within  the 
period  required  by  law.  The  decisions  above 
cited  make  the  rule  as  to  the  transmission 
of  an  appeal  identical  with  that  touching 
writs  of  error  to  this  court  Section  5571  of 
the  Civil  Code  provides  that,  "in  case  the 
bill  of  exceptions  and  copy  of  the  record 
shall  not  reach  the  clerk  of  tbe  supreme 
court  before  the  cases  from  tbe  circuit  to 
which  it  belongs  shall  have  been  disposed  of, 
said  cases  shall  not  be  dismissed  on  account 
of  a  failure  to  return  or  send  up  the  same  at 
the  proper  time,"  etc.  In  construing  the  law 
on  this  subject  with  reference  to  writs  of 
error,  this  court  has  held  that  if  the  delay 
in  the  transmission  of  the  record  is  attributa- 
ble to  the  fault  or  negligence  of  tbe  plain- 
tiff in  error  or  his  counsel,  the  writ  of  error 
will  be  dismissed.  Strong  v.  Railway  Co., 
07  Ga.  683,  25  S.  E  379.  Judgment  affirmed. 
All  tbe  Justices  concurring,  except  LUMP- 
EUN,  P.  Jn  absent  on  account  of  slcknesa. 


(IM  Oe.  1) 
FraBMAN'S  FUND  INS.  CO.  ▼.  PBKOR. 

SUN  MUT.  INS.  CO.  v.  SAME. 

(Supreme  0>nrt  of  Georgia.     Nov.  19,  1898.) 

Insubahob  Poliot— Patubmv  or  PRBmoif— Db- 

UVSBT— STIPVLATIOXS  AS  TO  AmOUIIT 
O*  iMSUBANOa. 

1.  It  is  not  essential  to  the  validity  of  a  p<ri- 
icy  of  fire  insurance.  Issued  in  renewal  of  one 

previously  taken  out  by  the  insured,  that  he 
should  pay  in  cash  the  renewal  premium,  pro- 
vided the  agent  of  the  company,  with  its  express 
or  implied  assent  himself  pays,  or  undertakes  to 
become  reqwnsible  to  it  for,  such  premium.  In 
order  that  credit  may  be  extended  to  the  in- 
sured. Nor,  under  sndi  circumstances,  is  it  nec- 
essary that  there  should  be  manual  delivery  of 
the  policy  to  the  insured  before  a  loss  by  fire 
occurs,  where  the  policy  has  actually  been  usued 
by  the  company,  and  is  simply  retained  by  the 
agent  for  his  individual  protection  until  reim- 
bursed by  the  insured. 

2.  A  stipulation  in  sncfa  a  policy  to  the  effect 
that  should  the  insured  fall  to  comply  with  a 
covenant  on  his  part  to  "at  ail  times  maintain 
a  total  insurance  upon  the  property  insured 
•  •  *  of  not  less  than  75  per  cent  of  the 
total  cash  value  thereof,"  he  shall  be  deemed 
to  be  "a  co-insurer  to  the  extent  ot  the  deficien- 
cy, and  in  that  event  shall  bear  his  *  *  * 
proportion  of  any  loss  occurring  under  this  pol- 
icy," is  not  in  contravention  of  section  2110  of 
the  Civil  Code,  which  provides  that  "all  insur- 
ance companies  shall  pay  the  full  amount  of  loss 
sustained  upon  the  property  insured  by  than, 
provided  said  amount  of  loss  does  not  exceed  tb» 
amount  of  insurance  expressed  in  the  pcdicr," 
and  which  declares  that  all  stipulations  m  sach 
policips  to  tho  cnntrnrr  shall  be  nuU  and  TOid." 

(Syllabns  by  tbe  Ooort) 
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Error  trom  superior  court,  Mmcogee  eonn- 
ty;  W.  B.  Butt,  Judge. 

Actions  by  C.  F.  Pekor  against  the  Fire- 
man's Fund  Insurance  Company  and  the  Sun 
Mutual  Insurance  Company.  The  actions 
were  consolidated.  Judgment  for  plaintiff, 
and  defendants  bring  error.    Beversed. 

C.  J.  Thornton  and  King  &  Spalding,  for 
plaintlfTs  in  error.  W.  A.  Wimblsh  and  B.  D. 
Burts,  for  defendant  In  error. 

FISH,  J.  By  agreement  between  counsel, 
tbese  two  cases  were  consolidated  and  argued 
together  before  this  court,  as  the  controlling 
question  presented  for  decision  i»  common 
to  both.  Aside  from  this  question,  we  find  it 
necessary  to  deal  specially  with  one  only  of 
the  Tarious  points  raised  by  the  piaintifls  in 
error,  none  of  the  others  being  of  sufficient 
merit  or  importance  to  require  notice.  Be- 
fore undertaking  to  discuss  the  main  issue 
InvolTed,  we  shall  direct  our  attention  to  the 
minor  question  last  referred  to,  which  is  made 
in  but  one  of  the  cases  now  before  us. 

1.  It  was  strenuously  insisted  by  counsel 
for  the  insurance  company  that,  under  the 
circumstances  detailed  in  the  plaintiff's  peti- 
tion, no  valid  and  binding  policy  bad  been  is- 
sued to  him  by  the  Fireman's  Fund  Insur- 
ance Company,  for  the  reason  that  its  agent 
had  no  authority  to  extend  credit  to  the 
plalntifl,  and,  up  to  the  time  the  loss  by  fire 
occurred,  he  had  paid  no  portion  of  the  pre- 
mium, which  was  the  sole  consideration  mov- 
ing to  the  company  under  the  contract  sought 
to  be  enforced.  In  this  connection  exertion 
is  talien  to  the  overruling  of  a  general  demur- 
rer to  the  plalntifTs  petition,  and  error  is  as- 
signed upon  various  portions  of  the  charge  of 
the  court  bearing  upon  this  issue.  In  point 
of  fact,  the  plaintiff's  petition  alleged,  certain- 
ly with  sufficient  clearness  to  withstand  a  gen- 
eral demurrer,  an  arrangement  with  a  gen- 
eral agent  of  the  company,  the  effect  of  which 
was  to  create  a  contract  in  all  essential  re- 
spects alilte  to  that  indicated  in  the  first 
headnote.  No  new  question  Is  therefore  pre- 
sented for  determination,  for  the  contention 
above  outlined  is  effectually  disposed  of  by 
the  decision  of  this  court  In  the  case  of  Me- 
chanics' &  Traders'  Ins.  Co.  T.  Mutual  Real 
Estate  &  JSuildlng  Ass'n,  98  Ga.  262,  25  S.  E. 
457,  the  facts  of  which  were  similar  to  those 
appearing  in  the  case  at  bar.  We  need  only 
add,  therefore,  that  the  law  as  there  laid 
down  was  correctly  announced  in  the  instruc- 
tions given  by  the  court,  of  which  complaint 
is  now  made. 

2.  It  appears  that  each  of  the  instruments 
upon  which  suit  was  brought  contained  the 
following  recital  and  stipulation:  "It  is  a 
part  of  the  consideration  of  this  policy,  and 
the  basis  upon  which  the  rate  of  premium  Is 
fixed,  that  the  assured  shall  at  all  times 
maintain  a  total  insurance  upon  the  property 
insured  by  this  policy  of  not  less  than  75  per 
cent,  ot  the  total  cash  value  thereof,  as  cov- 


ered under  the  several  Items  of  this  poller, 
and  that;  failing  to  do  so,  the  assured  shah 
become  a  co-insurer  to  the  extent  of  the  de- 
ficiency, and  In  that  event  shall  bear  his  or 
her  or  their  proportion  of  any  loss  occurring 
under  this  policy."  The  question  presented 
for  decision  Is  whether  or  not  this  stipulation 
is  properly  to  be  regarded  as  repugnant  to 
the  act  of  November  23,  1895,  now  embodied 
in  section  2110  of  the  Civil  Code,  the  material 
provisions  of  which  are  quoted  in  the  second 
headnote.  In  the  argument  here,  counsel  for 
the  plaintiffs  in  error  undertoolc  to  explain 
that  the  purpose  of  this  act  was  to  declare 
invalid  a  stipulation  which  had  previously 
been  inserted  in  fire  insurance  policies,  to  the 
effect  that,  irrespective  of  the  amount  namej 
in  the  policy  as  the  extent  to  which  the  bold- 
er was  ostensibly  Insured,  no  recovery  should 
be  had  thereunder  for  a  sum  greater  than 
three-fourths  of  the  sound  value  of  the  prop- 
erty destroyed.  We  cannot,  howerer,  take 
judicial  cognizance  of  wtiat  stipulations  it 
was  customary  to  Incorporate  in  such  policies 
prior  to  the  passage  of  the  act  of  1895,  In  or- 
der that  we  may  thus  be  aUe  to  arrive  at 
the  real  or  supposed  evil  at  which  the  stat- 
ute was  aimed.  Disregarding,  therefore,  the 
contention  above  stated,  we  conclude,  from 
an  examination  of  the  terms  of  the  act  Itself, 
read  in  the  light  of  the  law  then  obtaining, 
that  its  purpose  was  to  declare  void  every 
stipulation  whatsoever,  the  practical  opera- 
tion of  which  would  be  to  defeat  a  recovery 
for  the  full  loss  sustained,  provided  the  same 
was  not  in  excess  of  the  amount  named  in 
the  face  of  the  policy,  and  provided,  further, 
that  the  insurer  had  undertaken  to  assume 
alone  the  entire  risk  incident  to  an  insurance 
against  fire  of  the  property  destroyed.  We 
add  the  latter  proviso,  although  it  Is  not  to 
be  found  in  the  act  under  discussion,  for  the 
following  reasons:  Section  2109  of  the  Civil 
Code  provides:  "The  assured  may  recover 
the  full  amoimt  of  his  loss:  provided,  the 
same  is  within  the  amount  insured.  If  he  has 
several  policies  on  the  same  property,  the 
recov»y  from  each  company  will  be  pro  rata 
as  to  the  amount  Insured."  The  provisions  of 
this  section  were  of  force  when  the  act  of 
1805  was  passed.  Code  1882,  {  2S14.  Not 
having  been  thereby  repealed,  expressly  or 
by  necessary  implication,  they  occupy  their 
present  position  in  our  new  Code,  and  are 
therefore  to  be  considered  in  connection  with 
section  2110,  which  sets  forth  in  substance 
the  terms  of  that  act  Construing  this  latter 
section  together  with  the  one  which  precedes 
It,  the  conclusion  Is  irresistible  that  there 
was  no  Intention  on  the  part  of  the  legisla- 
ture to  declare  that,  notwithstanding  there 
were  several  policies  covering  the  same  prop- 
erty, the  assured  could  nevertheless.  In  the 
event  of  Its  total  or  partial  destruction,  re- 
cover from  each  company  the  face  value  of 
the  policy  Issued  by  it  if  the  damage  by  fire 
suffered  was  equal  thereto,  regardless  of  the 
questiou  whether  the  aggregate  amount  re- 
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covered  'rom  all  the  companies  was  or 
not  out  of  all  proportion  to  the  amount  which 
would  Indemnify  the  assured  against  the  loss 
sustained  by  him.  It  has  long  been  the  set- 
tled policy  of  this  state  that  wagering  con- 
tracts are  not  to  be  tolerated.  Section  3668 
of  the  Civil  Code,  the  proylslons  of  which 
have  been  of  force  for  over  a  quarter  of  a  cen- 
tury, declares  unequivocally  that  all  such  con- 
tracts shall  be  void.  As  was  held  by  a  ma- 
jority of  this  court  in  Bank  v.  Loh  (Qa.)  81  S. 
B.  459,  the  object  of  all  legitimate  Insurance 
is  to  secure  Indemnity  only,  and  a  policy  of  life 
Insurance  which  contemplates  anything  be- 
yond Indemnity  Is  a  mere  wager.  Beyond  all 
doubt,  "to  Indemnify  the  assured  against  loss," 
not  to  arbitrarily  pay  him  the  face  value  of 
the  policy  In  the  event  of  damage  by  fire  to  the 
property  Insured,  Is  essentially  the  only  office 
a  policy  of  fire  Insurance  can  legally  per- 
form. Civ.  Code,  I  20S9.  Accordingly  It  Is 
apparent  that  we  are  not  at  liberty  to  as- 
sume that  the  general  assembly  Intended 
that  the  act  of  1895  should  be  given  a  con- 
struction which  would  result,  in  the  case  of 
co-insurance  on  the  property  insured,  in  a  re- 
covery against  each  company  of  the  full 
amount  of  Its  policy,  where  the  damage  by 
Are  suffered  was  in  excess  thereof,  but  far 
below  the  aggregate  amount  of  the  face  value 
of  all  the  policies  held  by  the  assured.  On 
the  contrary,  we  are  constrained  to  hold  that 
the  act  In  question  was  Intended  to  be  read 
In  connection  with  the  provisions  of  section 
2109,  as  we  have  accordingly  done.  That  this 
section  does  not  stand  repealed  is  evidenced 
by  the  fact  that  the  legislature.  In  adopting 
our  present  Code,  allowed  it  to  take  a  place 
therein,  and  to  be  Immediately  followed  by 
the  provisions  of  the  act  of  1895,  under  one 
general  bead,  devoted  to  a  codification  of  the 
various  existing  laws  relating  to  "fire-Insur- 
ance contracts."  Surely,  where  several  com- 
panies together  carry  a  common  risk,  each  in 
proportion  established  by  the  face  of  its  pol- 
icy as  comi)ared  with  the  total  amount  of  the 
insurance  effected,  no  greater  sum  than  Its 
pro  rata  share  of  the  loss  sustained  can  be 
recovered  by  the  assnred  from  any  one  of 
such  tompanles.  Indeed,  no  recovery  at  all 
can  be  had  from  a  given  company,  unless  nec- 
essary to  Indemnify  the  assured;  so.  If  he  has 
effected  insurance  with  seven  companies,  for 
instance,  and  six  of  them  discharge  In  full 
bis  Just  claim,  the  liability  of  the  seventh 
company  will  be  to  its  co-Insurers,  not  to  the 
assured  himself.  Insurance  Co.  v.  Owlnn,  88 
Ga.  65,  13  S.  B.  837. 

Co-Insurance  being,  then,  expressly  recog- 
nized by  our  Code  as  entirely  legitimate  and 
proper,  it  is  pertinent  to  inquire  into  the  na- 
ture of  the  contract  by  which  the  same  may 
be  effected.  The  doctrine  as  to  contribution 
between  co-Insurers  Is  based  upon  the  ground 
that  "where  several  policies  in  different  of- 
fices insure  the  same  party  upon  the  same 
subject-matter  against  the  same  risk,  as 
there  can  be  but  one  loss  and  one  indemnity. 


the  several  offices,  as  between  themselves, 
must  contribute  proportionably  to  the  loss, 
though  each  is  liable  to  the  insured  for  the 
entire  loss,  unless  there  is  a  special  agree- 
ment that  each  shall  be  liable  only  for  its 
proportional  part  The  several  Insurers  are 
regarded  as  if  they  were  one,  each  standmg 
as  a  co-surety  with  the  other,  according  to 
the  amount  which  he  undertakes.  Just  as  U 
all  had  underwritten  the  same  policy.  To 
avoid  circuity  of  action,  the  pro  rata  limita- 
tion was  introduced."  2  May,  Ins.  f  434. 
In  this  state  it  is  unnecessary  for  a  co-in- 
surer to  stipulate  with  the  assured  against 
liability  for  the  entire  loss;  for  It  is  express- 
ly provided  by  law  that,  in  the  event  the  lat- 
ter "has  several  policies  on  the  same  prop- 
erty, the  recovery  from  each  company  will 
be  pro  rata  as  to  the  amount  Insured."  Civ. 
Code,  i  2109.  Reduced  to  its  legitimate  anal- 
ysis, ttie  contract  between  the  assured  and 
the  co-Insurers  appears  to  be  as  follows:  No 
one  of  the  latter  assumes  the  entire  risk,  and 
consequently -can  In  no  event  be  called  upon 
to  pay  the  entire  loss.  They  combine  to 
carry  the  whole  risk,  and  to  assume  respon- 
sibility for  any  Indemnity  which  may  Justly 
be  demanded.  Each  bears  only  such  a  propor- 
tion of  the  risk  as  he  contracts  to  undertake, 
and  his  pro  rata  of  the  indemnity  to  which 
the  assured  la  entitled  in  case  of  loss  should 
be  measured  accordingly.  For  mstance,  sup- 
pose the  owner  of  property  worth  $20,000  de- 
sired to  place  thereon  insurance  to  the 
amount  of  $15,000,  and,  while  no  one  of  three 
companies  was  willing  to  assume  the  whole 
risk,  each  readily  agreed  to  share  an  equal 
proportion  thereof,  and  thus  become  respon- 
sible for  one-third  of  any  loss  which  might 
occur  not  in  excess  of  the  total  amount  of 
the  Insurance  Issned  in  accordance  with  such 
an  arrangement  Clearly,  in  such  a  case,  it 
could  not  be  said  that  the  contract  was  in 
its  essence  vicious,  or  violative  of  the  policy 
of  the  law  as  declared  by  the  act  of  1896, 
which  apparently  seeks  to  hold  an  insurer 
liable  to  the  extent  of  the  face  of  the  policy, 
where  the  loss  Incurred  is  equal  to  or  ex- 
ceeds the  amount  therein  stated,  whenever 
he  undertakes  to  assume  alone  the  entire 
risk,  and  exacts  premiums  upon  that  basis. 
Again,  suppose  a  company,  declining  to  as- 
sume the  entire  risk,  agreed  to  undertake  the 
liability  of  a  co-insurer  to  the  extent  of  one- 
third  of  the  risk,  with  the  express  under- 
standing that  If  the  assured  failed  to  com- 
ply with  an  undertaking  on  bis  part  to  pro- 
cure ether  companies  willing  to  assume  the 
remaining  two-thirds  of  the  risk,  he  himself 
should  be  considered  as  carrying  that  propor- 
tion of  the  same,  and  In  no  event  should  the 
company's  liability  exceed  its  Just  pro  rata 
of  the  losses,  to  wit,  one-third  thereof,— a  pro- 
portion exactly  corresponding  with  the  meas- 
ure of  risk  the  company  was  paid  to  assume. 
Such  a  contract  would  seem  to  be  far  from 
iniquitous.  If  a  perfected  arrangement  for 
co-Insurance  is  beyond  reproach,  why  may 


Digitized  by 


Google 


81  SOUTHEASTERN  REPORTER. 


(Ofc 


not  partleB  legitimately  contract  with  a  view 
to  bringing  about  an  arrangement  of  this 
kind,  and  stipulate  that  the  insurance  iBSued 
Shan  be  npon  that  basis,  instead  of  upon  the 
plan  upon  which  single  policies  are  ordinarily 
issued?  We  understand  the  stipulation  con- 
tained in  the  policies  now  under  considera- 
tion to  have  no  other  object  than  to  evidence 
an  agreement  between  Insurer  and  assured 
that  the  former  should  occupy  the  position  of 
a  co-insurer  undertaking  to  assume  only  a 
fractional  part  of  the  risk,  and  therefore  lia- 
ble for  no  greater  proportion  of  any  loss 
which  might  occur. 

It  is  urged  by  counsel  for  the  defendants 
in  error  that  this  stipulation  is  intended  to 
operate  as  an  evasion  of  the  law,  and  is  a 
mere  subterfuge  to  which  Insurance  compa- 
nies have  resorted.  If  the  requirement  Im- 
posed npon  the  assured  of  keeping  up  addi- 
tional Insurance  to  a  given  amount  were  one 
with  which  It  would  be  Imiwssible  or  ex- 
tremely difficult  for  him  to  comply,  there 
would  be  a  great  deal  of  force  In  the  sug- 
gestion of  counsel.  But  we  do  not  under- 
stand that  it  is  at  all  impracticable  or  diffi- 
cult for  the  owner  of  property  which  is  a 
fair  risk  to  obtain  Insurance  "of  not  less  than 
75  per  cent  of  the  total  cash  value  thereof." 
At  any  rate,  we  are  not  Judicially  informed 
that  such  a  requirement  may  not  readily  be 
met,  and  are  not,  therefore,  in  a  position  to 
say  It  Is  obviously  so  unreasonable  as  to  indi- 
cate a  purpose  on  the  part  of  the  insurer  to 
place  the  assured  in  a  sitnatlon  where  he 
cannot  comply  with  his  obligations,  in  order 
that  nonfulfillment  thereof  may  be  urged  as 
a  reason  why  the  amount  of  recovery  under 
the  policy  should  be  reduced  below  the  sum 
therein  specified  aa  the  limit  of  liability. 
Had  the  assured  in  the  present  case  com- 
piled with  his  covenant  to  carry  a  total  in- 
surance of  75  per  cent  of  the  value  of  the 
property  Insured,  clearly  he  could  claim  of 
the  Insurance  companies  who  issued  policies 
on  this  express  understanding  and  condition 
only  tbelr  pro  rata  of  the  loss  sustained.  He 
offers  no  excuse  whatever  for  his  failure  to 
oomidy  with  his  solemn  agreement  To  al- 
low him  to  profit  by  hla  breach  of  covenant 
would  be  to. permit  him  to  take  advantage  of 
hi«  own  wrong.  He  appears  in  this  conrt 
not  as  one  who  can  lay  any  claim  to  having 
conscientiously  tried  to  comply  with  his  legal 
and  moral  obligations  under  a  contract  to 
which  he  voluntarily  assented,  but  In  the  at- 
titude of  one  who  seeks  to  evade  and  over- 
ride his  agreement  upon  the  ground  that  the 
policy  of  the  law  prohibited  his  entering  into 
the  same,  and  accordingly  he  is  not  in  strict 
law,  bound  thereby.  This  Inclines  us,  with- 
out reluctance,  to  administer  the  law  aa  we 
find  it  in  Its  strict  technical  sense.  The  act 
of  1896,  being  In  restraint  of  the  common- 
law  right  of  freedom  to  contract  is  not  to 
be  extended  by  implication  beyond  its  pre- 
cise terms.  After  careful  consideration,  we 
are  not  prepared  to  hold  that  It  comprehends 


and  prohibits  snch  a  stipulation  aa  that  with 
which  we  have,  in  the  present  litigation,  been 
called  upon  to  deal.  Judgment  reversed.  AD 
the  Justices  concurring,  except  LUMPKIX, 
P.  J.,  and  LITTLE,  J.,  absent  on  account  o( 
slcknesa. 


O06  Ga.  n> 
CLIFTON  et  al.  v.  NORTHEX. 
(Supreme  Court  of  Georgia.     Nov.  19,  1896.) 
EzKHPTioHS— Sals — Effbct. 

1.  The  sale  of  personal  property  by  the  bead 
of  a  family,  without  an  oi^er  of  court  for  sacb 
purpose,  la  void  when  made  after  the  same  luj 
been  duly  set  apart  nnder  the  exemption  liiwt 
of  the  state.  Where,  therefore,  property  liat 
been  levied  upon  and  claimed  on  the  ground  tluu 
it  was  exempted  from  levy  and  sale,  such  daim 
may  be  sustained  in  court  although  it  shoold 
appear  that  there  was  a  sale  of  such  property  bf 
the  head  of  the  family,  without  authority  of  law, 
before  the  claim  was  filed. 

2.  The  evidence  in  this  case  did  not  demand 
a  verdict  for  the  plaintiff  in  fi.  fa.,  and  the  cmrt 
erred  in  directing  snch  verdict 

(Syllabus  by  the  Conrt) 

Error  from  superior  court  BClIler  ooanty; 
H.  C.  Sheffield,  Judge. 

An  execution  In  favor  of  W.  J.  Nordien, 
for  use,  etc.,  was  levied  on  property  to  which 
a  claim  was  Interposed  by  J.  S.  difton  and 
another.  There  was  &  Judgment  for  plain- 
tiff in  execution,  and  claimants  bring  error. 
Reversed. 

R.  H.  PoweU  &  Son,  for  plaintiffs  In  error. 
W.  a  WorriU  and  Anderson,  Felder  &  Davis, 
for  defendant  in  error. 

SIMMONS,  a  J.  Twelve  bales  ot  cotton 
were  levied  upon  by  the  sheriff  as  the  prop- 
erty of  Qlfton.  He  gave  a  forthcoming  bond 
therefor.  Mrs.  Clifton,  his  wife,  filed  an  ap- 
plication with  the  ordinary  tot  a  homestead 
and  exemption  of  certain  property,  Indnding 
the  cotton  above  mentioned.  This  was  grant- 
ed, due  notice  having  been  given  the  cred- 
itors. Clifton  sold  the  cotton,  and  tamed 
the  proceeds  over  to  his  wife,  and  afterwards 
filed  a  claim  to  the  cotton  as  homestead 
property.  On  the  trial  of  the  case,  when 
these  facts  appeared,  the  Judge  directed  a 
verdict  for  the  plaintiff  in  execution,  and  the 
claimants  excepted.  It  seems  from  the  rec- 
ord and  the  briefs  of  counsel  that  the  theory 
on  which  the  Judge  directed  the  verdict  was 
that  Clifton  had  disposed  of  the  cotton,  and 
parted  with  all  title  thereto,  before  the  claim 
was  interposed,  and  that  therefore,  he  could 
not  sustain  his  claim.  This  theory  is  dearly 
applicable  If  the  sale  of  the  cotton  was  l^aL 
A  party  who  has  no  interest  in  property  can- 
not claim  it  aa  not  subject  to  an  execution 
levied  npon  it  If  he  has  sold  it  and  parted 
with  all  his  interest  and  title,  he  has  no 
ground  npon  which  to  predicate  a  dalm. 
But  where  property  has  been  set  apart  as  a 
homestead  by  a  Judgment  of  the  court  of 
ordinary,  the  owner  has  no  longer  the  right 
to  make  any  di^wsitlon  of  it  by  sale  or 
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otherwise,  except  under  an  order  of  the  Judge 
of  the  superior  court  The  property  Is  by 
that  Judgment  set  apart  as  a  homestead  or 
uxemptlon  for  the  owner's  wife  and  minor 
children,  and  deprives  him  of  the  right  to  sell 
It  except  as  prescribed  by  law.  If,  therefore, 
this  cotton  was  set  aside  as  an  exemption 
to  Mrs.  Clifton,  the  husband  bad  no  author- 
ity or  power  subsequently  to  sell  It  Any 
attempted  sale  by  him  was  Told;  the  title 
did  not  pass;  and  he  could,  as  the  head  of 
the  family,  Interpose  the  claim.  Hart  ▼. 
Kvans,  80  Ga.  330,  S  S.  R  99. 

It  appears  that  when  Clifton  sold  the  prop- 
erty, he  did  not  obtain  from  the  Judge  of  the 
superior  court  an  order  to  do  so,  as  required 
by  law.  The  sale  was  therefore.  If  subse- 
quent to  the  approTal  of  the  application  for 
homestead,  void.  Of  course,  if  he  sold  the 
cotton  before  such  approral,  the  above  prin- 
ciple would  not  apply.  Before  the  property 
was  actually  set  apart  by  the  Judgment  of 
the  ordinary,  the  owner  had  full  power  to 
dispose  of  It  Stowers  v.  Mathews,  98  Ga. 
871,  25  S.  E.  462.  Clifton's  evidence  shows 
that  he  was  himself  In  doubt  as  to  whether 
he  had  sold  the  cotton  before  or  after  the 
approval  of  the  application  for  homestead, 
but  according  to  his  best  recollection.  It  was 
afterwards.  This  was  a  question  of  fact  and 
Bbould  have  beeo  submitted  to  the  Jury  for 
determination.  Judgment  reversed.  All  the 
Justices  concurring,  except  LUMPKIN,  F,  3^ 
absent  on  account  of  sickuessi 


aOS  Oa.  It) 

HOLLIS  V.  BODQBRS  et  at 

(Supreme  Court  of  Georgia.     Nov.  19,  1896.) 

BXBCOnOIt  —  liBVT  —  Defeotivb    Dbscription  — 
AMBKDIfCNT — NbW  TbIAL. 

1.  It  appearing  to  the  court  upon  the  trial 
of  a  claim  case,  that  there  was  a  defective 
description  in  the  entry  of  levy  upon  the  prop- 
erty in  dispute,  it  was  not  erroneous  for  the 
court  to  auKKest  an  amendment,  and  allow  the 
same  to  be  made  by  the  sheriC  accordingly. 

2.  The  evidence  was  snfSdent  to  sustam  the 
verdict;  the  charge  complained  of  was  not 
erroneous,  and  no  reason  therefore  appears 
why  the  judgment  overruling  the  motion  for 
a  new  trial  should  be  disturbed. 

(Syllabus  by  the  Coot-L) 

Brror  from  superior  court,  Talbot  county; 
W.  B.  Bntt  Judge. 

Action  by  Rodgers,  Wortham  &  Co.  against 
M.  W.  Hollis.  Judgment  for  plaintifTs  on 
levy  of  execution.  Defendant's  wife  interposed 
claim.  Judgment  finding  property  subject  and 
claimant  brings  error.    Affirmed. 

J.  M.  Mathews  and  C.  J.  Thornton,  for 
plalntlfC  in  error.  J.  J.  Bull,  for  defendants 
IB  error. 

SIMMONS,  O.  X  An  execution  against  M. 
W.  Hollis  was  levied  on  certain  land,  to 
which  a  claim  was  Interposed  by  his  wife. 
On  the  trial  the  Jury  returned  a  verdict  find- 
ing Ihe  property  subject  and,  the  claimant's 


motion  for  a  new  trial  being  overruled,  she 
excepted. 

1,  The  entry  of  levy  ujwn  the  property  in 
dispute  was  defective.  In  that  It  was  exceed- 
ingly Indefinite  as  regards  the  description  of 
the  premises  levied  on.  The  court  suggest- 
ed, however,  that  this  defect  might  be  cured 
by  amendment,  and  thereupon,  on  motion  of 
the  plaintiffs,  the  sheriff  was  permitted  to 
amend  his  entry  so  as  to  conform  to  the 
facts.  To  this  action  of  the  court  exception 
la  taken.  We  see  no  merit  In  the  complaint 
urged  that  It  was  improper  for  the  trial 
Judge,  on  his  own  motion  and  lu  the  presence 
of  the  Jury,  to  suggest  this  needful  amend- 
ment The  entry  of  levy,  though  defective 
as  to  description,  was  not  void  for  uncertain- 
ty. ElweU  v.  Security  Co.,  101  Ga.  496,  28 
S.  K.  833.  Section  5116  of  the  Civil  Code  ex- 
pressly provides  that  "the  sheriff  or  other  ex- 
ecuting officer  may  amend  his  official  entries 
and  returns  so  as  to  make  such  entries  and 
returns  conform  to  the  facta  of  the  case  at 
the  time  such  entry  or  return  was  made." 
Even  where  the  executing  officer  falls  alto- 
gether "to  make  an  official  return  which  by 
law  he  should  have  made,  such  entry  or  re- 
turn may  be  made  nunc  pro  tunc  by  order  of 
the  court  so  as  to  make  the  proceedings  con- 
form to  the  facts  at  the  time  the  entry  should 
have  been  made."  (31v.  Code,  |  5117.  So, 
where  it  appears  upon  the  trial  of  a  case  that 
the  entry  made  by  the  officer  is  defective,  the 
same  may  be  amended  Instanter.  "The  sher- 
iff may  do  this  of  his  own  motion,  or  the 
court,  upon  sufficient  evidence,  may  order  the 
sheriff  to  amend  the  levy  so  as  to  make  it 
conform  to  the  facts  of  the  case."  Hollis  v. 
Sales  (Ga.)  29  S.  E.  482.  It  wlU  therefore  be 
seen  that  the  action  of  the  court  deprived  the 
claimant  of  no  substantial  right,  but  merely 
bad  the  effect  of  so  directing  the  progress  of 
the  trial  that  the  real  questions  at  Issue  might 
be  properly  presented  and  passed  upon. 

2.  It  appears  from  the  record  that  suit 
was  Instituted  against  Hollis  on  February  20, 
1804.  Judgment  against  him  was  rendered 
during  the  following  September  term  of  the 
court  The  claimant  relied  on  a  deed  from 
her  husband,  dated  July  30,  1894,  made  In 
consideration  of  an  alleged  past  indebtedness 
to  her,  which  she  testified  arose  as  follows: 
In  1872  she  got  $175  from  an  aunt  which 
amount  she  immediately  loaned  to  her  hus- 
band, who  agreed  to  pay  her  12  per  cent  In- 
terest At  the  end  of  each  succeeding  year 
a  settlement  was  had  between  them,  where- 
upon both  the  principal  and  Interest  were 
again  loaned  to  him.  As  to  this  accoimt  of 
the  transactions  between  them,  the  claimant 
was  corroborated  by  the  testimony  of  her 
husband,  who  further  swore  that  at  the  date 
of  the  execution  of  his  deed  to  her  the  In- 
debtedness amounted  to  "over  $1,400,"  and 
the  deed  was  made  in  consideration  of  $800 
of  the  amount  stated.  In  this  connection,  the 
court  charged  the  Jury:  "Transactions  be- 
tween husband  and  wife  to  the  piejudloe  of 
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bis  creditors  are  to  be  scanned  closely,  and 
the  bona  fides  clearly  establisbed;  and  a  con- 
reyaoce  by  the  husband  to  his  wife,  made 
pending  suit  against  him,  and  only  a  few 
days  before  the  rendition  of  Judgment,  and 
leaving  him  nothing  out  of  which  payment  of 
the  judgment  can  be  collected,  Is  prima  facie 
Fraudulent,  and  this  you  must  determine  from 
the  evidence.  And,  if  the  wife  claimed  her 
Ausband  was  Indebted  to  her,  you  can  look  to 
see  if  the  husband  did  owe  her;  look  to  how 
long  he  owed  her;  what  rate  of  Interest  was 
charged;  look  to  all  the  testimony,  to  see 
If  the  conveyance  was  bona  flde."  Exception 
Is  taken  to  this  charge  on  the  ground  that 
"reference  to  the  Interest  and  the  time  the 
debt  was  owing  is  error."  We  fall  to  per^ 
celve  any  error  In  this  charge.  It  was  pe- 
culiarly well  adapted  to  the  facts  of  the  pres- 
ent case.  The  transaction  between  the  claim- 
ant and  her  husband  was  a  matter  calling  for 
close  scrutiny  by  the  jury,  and  it  was  clear- 
ly within  the  province  of  the  court  to  direct 
their  attention  to  such  of  the  details  as  would 
seem  to  furnish  light  upon  the  all-Important 
question  whether  the  alleged  contract  did  or 
did  not  betray  Itself  as  fraudulent  Any- 
thing out  of  common  appearing  In  alleged 
dealings  between  a  husband  and  his  wife 
should  invariably  be  looked  to  In  passing  up- 
on the  bona  fides  of  the  same.  Certainly, 
the  payment  of  12  per  cent.  Interest,  com- 
pounded annually,  may  be  said  to  be  outside 
the  scope  of  usual  and  legitimate  business 
transactions;  while  a  contract  of  such  sui- 
cidal tendency,  covering  a  period  of  over  20 
years,  with  the  results  testified  to.  Is  neither 
more  nor  less  than  remarkable.  That  the 
jury  took  this  view  of  the  transaction  be- 
tween Hollls  and  his  wife  Is  not,  therefore, 
BUfiScIent  to  excite  surprise;  and  we  share,  in 
common  with  the  trial  judge,  the  (pinion  Uiat 
the  evidence  before  them  touching  the  bona 
fides  of  her  claim  to  the  property  levied  on 
warranted  a  finding  in  favor  of  the  plalntllTs 
In  fl.  fa.  Judgment  affirmed.  All  the  jus- 
tices concurring,  except  LTJMPKIN,  P.  J.,  ab- 
sent on  account  of  sickness. 


lOBOa.  S3D 

HOLSHT  et  al.  v.  PORTER  et  al. 

I'Supreme  Court  of  Geortna.     Nov.  25,  1898.) 

AppBAir—RsviKW— Motion  for  New  Trial. 

1.  Where  a  case  has  been  tried  by  a  jury, 
ind  a  verdict  rendered  therein,  and  the  losing 
party  desires  to  have  the  correctness  of  the 
verdict  reviewed  by  this  court,  a  motion  for 
a  new  trial  is  indispensable. 

2.  There  being  no  error  of  law  complained  of, 
and  a  review  of  the  verdict  being  Bought  by 
direct  bill  of  exceptions,  without  a  motion  for 
a  new  trial,  the  writ  of  error  is  dismissed. 
Sanders  v.  State,  10  S.  E.  629,  84  6a.  217,  and 
cases  cited;  Ford  v.  Wilson,  11  S.  B.  659,  85 
Oa.  109;  Gibson  r.  Maxwell,  11  S.  B.  615,  86 
6a.  236;  Hyfield  v.  Sims,  13  S.  B.  664,  87 
6a.  280. 

(Syllabus  by  tiie  Court) 

Error  from  superior  coort;  Talbot  county; 
^.  B.  Butt,  Judge. 


Action  between  J.  E.  Holsey  and  oOiers  and 
Janie  E.  Porter  and  others.  From  the  judg- 
ment Holsey  and  others  bring  error.  Dis- 
missed. 

J.  J.  Bull,  for  plaintUTs  In  error.  J.  L.  WO- 
Ils  and  J.  U.  McNeill,  for  defendants  in  error. 

PER  CURIAM.  Writ  of  error  dismissed. 
All  the  justices  concurring,  except  LUMP- 
KIN, P.  J.,  and  LITTIjB,  J.,  absent  on  ac- 
count of  Blcknesa 


aoe  Ga.  4S) 
PARKER  et  al.  v.  MATTHEiWS. 
(Supreme  Cioart  of  Georgia.     Nov.  25,   18S6l) 
BxBCCTio!!— Claims  or  Thibd  Persoks— Evi- 

DBNOB. 

L  In  a  dalm  case,  where  plaintift  in  ft.  fa. 
has  made  out  a  prima  fade  case  of  title  in  the 
defendant  to  the  property  in  dispute  at  the 
time  of  the  levy,  and  the  claimants  show  no 
title  to,  nor  any  interest  whatever  in.  the  prem- 
ises, they  cannot  attack  the  piaindfTs  fi.  fa. 
on  the  ground  that  the  same  had  been  paid  oS 
since  it  issued. 

2.  The  verdict  In  this  case  being  contrary  to 
tile  evidence,  the  court  erred  in  overruling  the 
motion  for  a  new  trial  upon  the  geaetal 
grounds  therein  stated. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Talbot  eonnty; 
W.  B.  Butt,  Judge. 

ActitHi  by  M.  6.  Paiker  ft  Go.  against  F. 
A.  Matthews.  On  levy  oC  execution,  J.  9. 
Matthews  interposed  claim.  Verdict  finding 
property  not  subject,  and  plaintiffs  bring  er- 
ror.   Reversed. 

J.  M.  Matiiews  and  J.  J.  Bull,  for  plalntiffi 
in  error.    Persmia  &  Son,  for  defoidant  in  er 

ror. 

LEWIS,  J.    An  execution  from  a  Jndgment 

rendered  July  2,  1887,  by  the  justice's  coort 
of  the  743d  district  O.  M.  of  Taylor  county, 
in  favor  of  M.  6.  Parker  &  Oo.  against  F.  A. 
Matthews,  "per  J.  F.  Matthews,  agent"  tat 
$100  principal,  besides  Interest  and  costs, 
was,  on  September  27, 1894,  levied  on  certain 
land  in  Talbot  county  as  the  property  of  the 
defendant,  and  a  claim  was  Interiwsed  by 
J.  F.  Matthews  Individually  and  as  agent  of 
Beulah  A.  PIckard  and  Sarah  T.  McMichaeL 
On  the  trial  of  the  case  there  was  a  verdict 
finding  the  property  not  subject.  The  plain- 
tiffs moved  for  a  new  trial  oa  the  ground 
that  the  verdict  was  contrary  to  the  law  and 
evidence.  The  motion  was  overruled,  and 
they  excepted. 

The  entry  of  levy  by  the  officer  shows  that 
possession  was  in  the  defendant  in  IL  fa.  at 
the  time  of  the  levy.  Plaintiffs  in  fl.  fa.,  in 
addition  to  tills,  introduced  a  deed  to  the 
defendant  F.  A.  Matthews,  conveying  the 
land  in  dispute,  executed  on  November  20, 
1872.  There  was  no  testimony  whatever 
that  the  claimants  ever  had  any  legal  title 
to  or  Interest  in  the  property.  J.  F.  Matth- 
ews, one  of  the  claimants,  who  was  the  bus- 
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band  of  the  defendant  in  fl.  fa.,  almply  testl- 
fled  that  he  and  hia  family  had  lived  on  the 
land  many  years.  The  wife  constituted  part 
of  the  family.  There  wa«  nothing  in  this  tes- 
timony inconsistent  with  the  defendant's  pos- 
session In  her  own  right  under  a  deed  that 
bad  been  executed  more  than  20  years  be- 
fore. There  was  a  conflict  in  the  testimony 
as  to  whether  w  not  the  fl.  fa.  bad  been 
paid  off,  and  the  verdict  of  the  Jury  was 
doubtless  based  upon  the  idea  that  claimants 
bad  sustained  their  contention  on  this  Issne, 
and  that,  therefore,  the  property  was  not 
subject  It  appears  from  the  record  that  the 
burden  of  proof  was  upon  the  claimants  to 
establish  their  title  to  the  premises  in  dis- 
pute, the  plaintiffs  having  certainly  made 
out  a  prima  facie  case  showing  title  in  the 
defendant  In  fl.  fa.  Instead  of  meeting  this 
Issue,  the  record  fails  to  show  that  claim- 
ants had  any  interest  in  the  premises;  and 
the  question  presented  for  our  consideration 
Is  whether  mere  strangers  to  the  title  to 
property  levied  upon  can,  by  filing  a  claim, 
make  an  issue  with  the  plaintiffs  in  fl.  fa. 
that  their  execution  bas  been  paid  off  and 
canceled.  Had  the  claimants  shown  they 
bad  any  Interest  in  the  land,  although  it  may 
have  been  by  virtue  of  a  title  acquired  since 
the  Judgment,  and  therefore  subject  to  tbe 
lien  of  such  Judgment,  they  could  unquestion- 
ably bave  attaclsed  the  plaintiffs'  execution 
by  showing  that  it  had  been  satisfied.  But 
after  the  burden  bas  been  cast  upon  them 
of  proving  their  title  to  the  premises  in  dis- 
pute, tbey  cannot  meet  this  issue  by  show- 
ing that  the  lien  of  tbe  Judgment  bas  been 
'canceled  by  payment  Such  an  Issue  con- 
cerns no  one  but  tbe  plaintiffs  and  defend- 
ant unless  some  property  right  of  others  is 
Involved  by  an  effort  to  enforce  the  execu- 
tion. Were  the  rule  otherwise,  then  there 
might  be  an  indefinite  number  of  trials  to  de- 
termine a  single  question  simply  by  tbe  Inter- 
position of  claims  by  those  who  bave  no  in- 
terest in  tbe  question.  The  cases  of  Hines 
V.  Kimball,  47  Oa.  687,  and  Smith  v.  Lockett 
73  Oa.  104,  are  entirely  different  from  the 
one  we  are  now  considering.  It  appears 
from  those  cases  that  there  was  simply  a 
motion  by  claimants  to  dismiss  the  proceed- 
ings issued  in  favor  of  tbe  plaintiffs  upon 
the  ground  of  fatal  defects  appearing  upon 
the  face  of  tbe  record.  These  motions  were 
evidently  entertained  by  tbe  court  before  the 
merits  of  the  cases  were  entered  upon.  Tbe 
right  of  a  claimant  to  quash  a  fl.  fa.  or  dis- 
miss an  attachment  because  void  upon  its 
face  can  no  more  be  questioned  than  tbe 
right  of  tbe  plaintiff  to  dismiss  a  claim  for 
any  fatal  defect  appearing  upon  the  face  of 
the  papers.  In  tbe  case  of  Beers  v.  Daw- 
son, 8  Ga.  556,  it  was  decided  that  a  claim- 
ant cannot  set  up  an  outstanding  title  in  a 
third  person  to  protect  himself  and  defeat 
the  plaintiff  In  execution.  Lumpkin,  J.,  de- 
livering the  opinion  in  that  case,  says:  "The 
claimant  makes  oath  that  tbe  property  levied 
81&E.-«0 


CO  is  bis.  Tbe  object  of  this  proceedlnc  is 
to  enable  him  to  protect  bis  own  prcq^erty 
from  sale,  and  not  tbe  property  of  any  one 
else.  The  plaintiff  in  fl.  fa.  comes  Into  court 
to  litigate  tbe  title  of  the  claimant  and  not 
that  of  some  third  person,  between  whom 
and  the  claimant  there  is  no  prlvttr.  Is  It 
not  absurd  for  the  claimant  to  make  oath, 
as  he  is  required  to  do,  that  tbe  property  is 
his,  and  then  show  on  tbe  trial  that  it  belong- 
ed to  another?  What  right  has  a  volunteer 
thus  to  interpose  between  the  creditor  and 
his  debtor?  What, is  It  to  him  that  somebody 
has  tbe  title,  other  than  the  defendant  pro- 
vided he  himself  bas  none?"  With  equal 
force  we  might  say,  what  right  has  a  volun- 
teer to  Interpose  between  the  creditor  and 
debtor  by  making  an  issue  that  the  debt  baa 
been  paid.  In  Wade  v.  Hamilton,  90  Oa. 
450-452,  Stephens,  J.,  ia  bis  opinion,  rec- 
ogntees  the  soundness  of  the  previous  rulings 
of  this  court  "that  tbe  claimant  Is  not  enti- 
tled to  Interrupt  or  Interfere  with  the  pro- 
cess of  the  plaintiff  against  the  defendant  in 
execution,  except  upon  the  strength  of  his 
own  Interest  in  the  property,  analogizing  tbe 
claimant  to  a  plaintiff  in  ejectment  or  trover, 
who  must  recover  upon  tbe  streagth  of  his 
own  right  and  not  upon  the  want  of  right 
in  bis  adversary.  An  uninterested  person 
cannot  interfere  to  raise  tbe  issue  of  subject 
or  not  subject  but  surely  he  may  so  inter- 
fere whose  very  Interest  renders  tbe  proi>- 
erty  not  subject"  See,  also,  Stirks  v.  John- 
son, 99  Ga.  298,  25  S.  B.  9i8.  aalmanU  in 
this  case  therefore  bave  utterly  failed  to 
overcome  tbe  prima  facie  case  made  against 
them,  and  the  verdict  of  tbe  Jury  In  their 
favor  was  contrary  to  tbe  evidence.  Judg- 
ment reversed.  .All  tbe  Justices  concurring, 
except  LUMPKIN,  P.  J.,  and  UTTLB,  J., 
absent  on  account  of  sickness. 


cm  Oa.  m 

WARDLAW  et  al.  v.  McNBILlu 
(Snpreme  Conrt  of  Georgia.     Nov.  26,  1896.) 
Advebsb  Porsessiox — Cou>R  OF  Title. 
A  decree  in  chancery,  declaring  that  cer- 
tain described  lands,  title  to  which  is  in  the 
defendant   in   the  case,   shall   l>e   held  by   the 
defendant  in  trust  for  the  sole  and  separate 
use  of  the  plaintiff,  is  admissible  in  evidence  an 
color  of  title,   upon   which    tiie   plaintiff   and 
those  claiming  under  him  may  base  a  claim  to 
a  prescriptive  title. 
(Syllabus  by  the  Court.) 

Error  from  superior  court  Chattahoochee 
county;  W.  B.  Butt  Judge. 

Action  by  J.  M.  McNeill,  administrator, 
against  W.  B.  Wardlaw  and  M.  O.  Ward- 
law.  On  levy  of  execution.  W.  K.  Wardlaw 
and  others  filed  a  claim.  Judgment  for  plain- 
tiff, and  claimants  bring  error.    Reversed. 

Brannon,  Hateber  &  Martin,  Miller  &  Mil- 
ler, and  Hlckey  &  Fort  for  plaintiffs  in  er- 
ror. C.  J.  Thornton  and  J.  M.  McNeill,  for 
defendant  in  error. 
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OOBB,  7.  An  execution  isaued  upon  a  Judg- 
ment rendered  on  September  26,  1876,  against 
W.  B.  Wardlaw  and  M.  C.  Wardlaw,  was  lev- 
led  upon  certain  lands,  and  a  claim  tbereto 
was  Interposed  by  W.  E.  Wardlaw  and  E  T. 
Hlckey,  as  trustees  for  their  children,  and  by 
L.  Pearl  Hlckey.  At  the  trial  the  plaintiff 
Introduced  evidence  to  the  ^ect  that  M.  C. 
Wardlaw  obtained  title  to  the  lands  In  1846 
and  1852,  went  into  possession  of  them,  and 
remained  in  possession  until  his  death,  which 
occurred  in  1886;  and  that  his  widow,  Mary 
Jane  Wardlaw,  then  held  possession  of  the 
property  until  her  death,  In  1895;  also  that 
in  1876  the  lands  were  set  apart  as  a  home- 
stead to  M.  GL  Wardlaw  as  the  head  of  a  fam- 
ily consisting  of  himself  and  his  wife.  The 
plaintiff  also  introduced  in  evidence  tax  di- 
gests showing  that  the  lands  in  dispute  were 
returned  for  taxes  In  the  name  of  M.  C. 
Wardlaw  for  the  years  1877  and  1881.  The 
claimants  Introduced  in  evidence  tax  digests 
showing  that  the  lands  were  returned  for 
taxes  in  the  name  of  M.  C.  Wardlaw  as  agent 
for  his  wife  In  tte  years  1882,  1883,  1884, 
1886,  and  1886,  and  that  from  1886  to  1895 
they  were  returned  In  the  name  of  Mary  Jane 
Wardlaw.  They  Introduced  also  the  will  of 
Mary  Jane  Wardlaw,  probated  January  6, 
1896,  by  which  she  devised  all  of  her  prop- 
erty to  the  children  of  W.  K.  Wardlaw  and 
the  children  of  Mrs.  Q.  C.  Hlckey,  and  ap- 
pointed W.  E  Wardlaw  and  E.  T.  Hlckey 
trustees  for  them;  also  the  will  of  her  fa- 
ther, probated  June  9, 1854,  by  which  he  gave 
to  her  and  her  children  a  seventh  Interest  In 
Us  estate,  not  to  be  subject  to  or  belong  to 
her  husband,  but  to  be  for  the  sole  and  sep- 
arate benefit  of  herself  and  her  children.  M. 
Q.  Wardlaw  was  appointed  by  the  last-men- 
tioned will  as  trustee  to  manage  the  prop- 
erty. The  claimants  offered  in  evidence  the 
record  of  a  suit  brought  In  1883  by  Mary 
Jane  Wardlaw  against  M.  C.  Wardlaw,  and 
a  consent  decree  rendered  therein  In  18S4,  in 
which  suit  she  alleged  that  the  proceeds  of 
her  share  of  the  property  devised  to  her  by 
the  will  of  her  father  had  been  converted  by 
her  husband,  the  defendant,  to  his  own  use, 
and  Invested  In  other  property  in  his  own 
name;  and  she  prayed  for  an  accounting, 
and  that  he  be  required  to  convey  and  turn 
over  to  her  her  interest  in  such  real  and  per- 
sonal property  held  by  him  as  bad  been  pur- 
chased with  Uie  trust  fund.  The  decree  was 
as  follows:  "It  appearing  to  the  court  that 
said  Mlcajah  C.  Wardlaw,  as  trustee  for 
Mary  J.  Wardlaw  and  her  children,  two  In 
number,  did,  on  November  1,  1:854,  come  into 
possession  of  $4,000,  and  that  said  Mlcajah 
O.  Wardlaw  did  for  his  own  purposes  use  and 
appropriate  the  same, .  and  that  said  fund 
now  amounts  to  512,270,  one-third  of  which 
amount  was  for  the  sole  use  and  benefit  of 
Mary  J.  Wardlaw,  and  it  further  appearing 
that  all  the  real  and  personal  property  of 
said  Mlcajah  C.  Wardlaw  was  purchased 
with  the  fund  aforesaid,  and  Is  admitted  by 


defendant  In  said  bm  to  have  been  so  por^ 
chased.  It  Is,  the  premises  considered,  and  all 
parties  consenting  thereto,  ordered  and  de- 
creed by  the  court  that  said  Mlcajah  Ward- 
law  do  hold  the  title  of  the  following  real  es- 
tate, to  wit  [describing  a  part  of  the  land  in 
dispute  In  the  present  case],  and  the  fcdlowing 
personal  property  [describing  It],  In  trust  for 
the  sole  and  separate  use  of  said  M.  J.  Ward- 
law  until  the  further  order  of  this  court"  It 
was  admitted  that  the  plaintiff  was  not  a 
party  to  the  bill  and  decree.  On  objection  of 
the  plaintiff,  the  court  refused  to  allow  the 
bill  and  decree,  or  the  decree,  to  go  to  the 
Jury;  and  to  this  the  claimants  excepted. 
The  claimants  offered  to  prove  by  W.  E 
Wardlaw  that  he  was  one  of  the  defendants 
In  the  execution,  that  the  debt  was  made 
prior  to  the  constitution  of  1868,  and  was  his 
individual  debt,  and  was  closed  by  a  note 
dated  May  20,  1870,  which  was  signed  by  his 
father,  M.  G.  Wardlaw,  as  security,  the  note 
being  the  foundation  of  the  Judgment  on 
which  the  execution  Issued.  On  the  objec- 
tion of  the  plaintiff,  the  court  refused  to  al- 
low this  testimony  to  go  to  the  Jury,  and  to 
this  the  claimants  excepted.  B.  T.  Hlckey 
testified  that  Mrs.  M.  J.  Wardlaw  took  pos- 
session of  the  land  In  dispute  Immediately 
after  the  decree  was  rendered  In  her  favor  in 
1884,  and  remained  In  peaceable  possessIoD 
of  the  same  until  her  death.  Is  1896,  and 
after  her  death  the  claimants  went  Into  pos- 
session of  it  The  court,  on  motion  of  plain- 
tifTs  coimsel,  directed  the  Jury  to  return  a 
verdict  finding  the  property  levied  on  sub- 
ject, and  to  the  action  of  the  court  in  di- 
recting this  verdict  the  claimants  excepted. 

The  exception  as  to  the  refusal  of  the  court 
to  allow  the  testimony  of  W.  K  Wardlaw,  re- 
ferred to  above,  to  go  to  the  Jury,  was  not 
argued  before  this,  court,  either  by  brief  or 
otherwise;  end,  such  being  the  case,  nnda 
repeated  adjudications,  we  treat  the  point  as 
having  been  abandoned. 

In  the  brief  fUed  by  counsel  tor  pUIntlfEs 
In  error  It  is  not  contended  that  the  decree 
offered  in  evidence  was  admissible  for  any 
other  purpose  than  as  color  of  title.  Of 
course.  It  could  not  bind  the  Judgment  cred- 
itor, who  was  no  party  to  the  proceeding  In 
which  the  decree  was  rendered.  Blwell  v. 
Security  Co.,  101  Ga,  496,  28  S.  B.  833.  Was 
It  admissible  as  color  of  title  upon  which  to 
found  a  prescription?  In  the  case  of  Beverly 
V.  Burke,  9  Ga.  440,  Judge  Lumpkin  asks 
the  question,  what  Is  meant  by  color  of  title? 
and  then  proceeds  to  answer  It  In  the  follow- 
ing manner:  "It  may  be  defined  to  be  a  writ- 
ing, upon  Its  face  professing  to  pass  title,  but 
which  does  not  do  it,  either  from  a  want  of 
title  In  the  person  making  It  or  from  the 
defective  conveyance  that  is  used;  a  title 
that  Is  Imperfect,  but  not  so  obviously  so  that 
it  would  be  apparent  to  one  not  skilled  In  the 
law.  The  very  fact  of  setting  up  a  statutory 
title  excludes  the  Idea  of  a  rightful  or  legal 
title.    The  length  of  the  possession,  and  its 
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Baton  and  character,  are  the  only  testa." 
In  Field  t.  Boynton,  S3  6a.  239,  It  la  said  that 
color  of  title  is  "anything  In  writing  connect- 
ed with  the  title  which  Berves  to  de&ne  the 
extent  of  the  claim."  In  Burdell  t.  Blain,  86 
Ga.  169,  color  of  title  Is  defined  as  "anything 
in  writing  which  aeryes  to  define  the  extent 
and  character  of  the  claim  to  the  land,  with 
parties  from  whom  it  may  come  and  to  whom 
it  may  be  made.  A  paper  of  this  character 
la  admissible  as  color  of  title  on  which  to 
base  a  prescription."  See,  also.  Veal  v.  Bob- 
Inson,  70  Ga.  809.  It  wa^  provided  by  the  de- 
cree that  M.  C.  Wardlaw  should  hold  the  title 
to  certain  real  estate  in  trust  for  the  sole  and 
separate  use  of  M.  J.  Wardlaw  until  the  far- 
ther order  of  the  court  There  being  no  par- 
ties to  this  proceeding  except  Wardlaw  and 
bis  wife,  of  coarse  no  one  is  bound  by  this 
judgment  Impressing  the  title  which  Ward- 
law  held  with  the  trust  in  favor  of  his  wife 
except  himself  and  his  wife,  and  those  who 
claim  under  either,  subsequent  to  the  rendi- 
tion of  the  decree.  The  rights  of  the  creditor 
whose  Judgment  was  in  existence  at  the  time 
of  the  rendition  of  the  decree  are  not  aaected 
In  any  way  by  the  decree  as  a  Judgment 
If  at  the  time  of  the  rendition  of  this  decree 
M.  C.  Wardlaw  had  delivered  to  his  wife  an 
Instrument  in  writing,  in  which  he  declared 
that  he  held  the  real  estate  described  in  the 
decree  in  trust  for  her  sole  and  separate  use. 
It  would  not  be  contended  that  such  a  writing 
would  not  be  orior  of  title  upon  which  a 
prescription  could  be  based.  Is  it  any  less 
color  of  title  because  the  writing  happens  to 
be  a  decree  of  a  court  which  is  assented  to 
by  both  parties  to  the  transaction,  Instead  of 
a  private  writing  delivered  voluntarily  by  one 
party  to  the  other?  While  the  decree  does 
not  bind  anybody  as  a  Judgment  except  the 
parties  to  the  litigation  and  their  privies,  it 
is  evidence  In  favor  of  any  one  who  claims 
under  it,  and  when  necessary  as  a  UnlE  in  a 
chain  of  title  It  may  be  hitroduced  in  evi- 
dence against  persons  who  are  not  parties  to 
the  litigation.  In  the  case  of  Barr  v.  Gratz's 
Heirs,  4  Wheat  213,  Mr.  Justice  Story  uses 
this  language:  "Another  error  alleged  Is  that 
the  tenrt  allowed  the  decree  of  the  circuit 
court,  in  the  chancery  suit  between  Michael 
Gratz  and  John  Craig  and  others,  to  be 
given  in  evidence  to  the  Jury.  In  our  opinlcm, 
this  record  was  clearly  admissible.  It  Is  true 
that  In  general.  Judgments  and  decrees  are 
evidence  only  In  suits  between  parties  and 
privies.  But  the  doctrine  is  whoUy  hiappUca- 
ble  to  a  case  like  the  present  where  the  de- 
cree is  not  hitroduced  as  per  se  binding  upon 
any  rights  of  the  other  party,  but  as  an  in- 
troductory fact  to  a  link  in  the  chain  of  the 
plaintUFa  title,  and  constituting  a  part  of  the 
muniments  of  his  estate.  Without  establish- 
ing the  existence  of  the  decree,  it  would  be 
impossible  to  establish  the  legal  validity  of 
the  deed  from  Robert  Johnson  to  the  lessors 
of  the  plaintiff,  which  was  made  under  the 
authority  of  that  decree;  and  luder  such  dr- 


cnmatancea  to  reject  the  proof  of  the  decree 
would  be.  In  effect  to  declare  that  no  title 
derived  under  a  decree  In  chancery  was  of 
any  validity  except  In  a  suit  between  parties 
and  privies,  so  that  in  a  suit  by  or  against  a 
stranger  It  would  be  a  mere  nullity.  It  might 
with  as  much  propriety  be  argued  that  the 
plaintiff  was  not  at  liberty  to  prove  any  other 
title  deeds  in  this  salt,  because  they  were 
res  inter  alios  acta."  In  the  case  of  Hard- 
wlck  V.  Hook,  8  Ga.  354,  it  was  held  that: 
"A  decree  in  chancery  is  evidence,  not  merely 
of  the  fact  of  its  rendition,  but  also  of  all 
the  consequences  resulting  therefrom.  It 
may  be  given  in  proof  against  persons  who 
were  not  imrties  to  the  bill,  In  support  of 
the  plaintiff's  right  or  title  to  sue."  Judge 
Lumpkin,  in  the  opinion,  says:  "But  It  is 
tald  that  Hardwick  was  not  a  party  to  the 
bill,  and  that  therefore,  the  decree  was  in- 
admissible against  him;  that  It  was  res  inter 
alios  acta.  Judgments  and  decrees  are  not 
only  evidence  of  the  fact  of  their  rendition, 
but  of  all  the  legal  consequences  resulting 
from  that  fact  whosoever  may  be  the  parties 
to  the  suit  in  which  it  is  offered  in  evidence. 
The  record  may  be  Introduced  where  it  consti- 
tutes one  of  the  muniments  of  the  party's  title 
to  an  estate,  as  where  a  deed  was  made  under  a 
decree  In  chancery.  Barr  v.  Gratz's  Heirs,  4 
Wheat  213.  So,  here  it  Is  competent  by  the  de- 
cree, to  establish  the  plaintiff's  right,  as  re- 
ceiver, to  mahitaln  this  action.  Hie  defend- 
ant Is  not  affected  by  it  He  it  entitled  to 
every  defense  which  he  might  have  had  had 
the  action  beoi  brought  by  Harris,  the  cred- 
itor, and  Brantley,  the  trustee  of  Mrs.  Wal- 
den."  See,  also,  Bussey  v.  Dodge,  94  Ga.  584, 
21  S.  B.  151.  The  decree  should  have  been 
admitted  In  evidence  solely  for  the  purpose  of 
showing  color  of  title  upon  which  to  base  a 
prescription.  Soch  a  decree,  in  c(Hinectlon 
with  evidence  showing  adverse  possession  for 
seven  years,  would  give  a  title  by  prescription 
as  against  the  Hen  of  a  Judgment  rendered 
against  the  defendant  in  the  decree  before  the 
prescription  began  to  run.  If  there  was  no 
levy  on  the  property  until  after  the  pre- 
scriptive title  had  ripened.  Johnston  v.  Neal. 
67  Ga.  528.  If,  however,  it  should  appear 
that  the  suit  between  Wardlaw  and  his  wife 
was  collusive  and  fraudulent,  then  no  pre- 
scription could  be  based  npon  such  a  decree- 
as  color  of  title.  Civ.  Code,  {  35S9.  Judg- 
ment reversed.  All  the  Justices  concurring, 
except  LUMPKIN,  P.  J.,  and  LITTLB,  J., 
absent  on  account  of  sickness. 
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SCHBURMAN  t.  CITY  OF  COLTTMBUS 
et  al. 

(Supreme  Court  of  Georgia.     Nov.  25,  1888.) 

Sals  vor  Citt  Taxes— AovaaTisaKaRT. 

There  Is  no  law  requiring  the  marshal  of 
the  city  of  Columbus  to  advertise  the  sale  of 
proper^  levied  on  for  city  taxes  in  the  news- 
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paper  In  which  the  sherifTa  adTertisementa  an 
pablished. 
(Syllabus  hj  the  Court) 

Error  from  superior  court,  Muscogee  coun- 
ty; W.  B.  Butt,  Judge. 

Suit  by  Joseph  Scheurman  against  the  city 
of  Columbus  and  others.  Judgment  for  de- 
fendants, and  plaintiff  brings  error.  Affirm- 
ed. 

O.  J.  Thornton,  for  plaintiff  in  error.  F.  D. 
Peabody,  for  defendants  In  error. 

LEWIS,  J.  The  plaintiff  In  error,  by  Us 
petition,  sought  to  enjoin  the  city  of  Colum- 
bus and  its  marabal  from  a  sale  of  his  prop- 
erty leried  upon  by  an  execution  for  dty  tax- 
es, and  advertised  for  sale.  The  prayer  for 
injunction  was  denied,  and  plaintiff  except- 
ed. The  only  ground  in  the  petition  here  In- 
sisted on  by  plaintiff's  counsel  why  the  In- 
junction should  have  been  granted  was  that 
the  advertisement  did  not  appear  in  the  pa- 
per In  which  the  sheriff's  sales  were  adver- 
tised, but  In  another  newspaper  published  In 
the  city.  Section  732  of  the  PoUtical  Code 
provides  that  "the  time,  place,  and  manner 
of  the  sale  of  property,  both  real  and  per- 
sonal, for  taxes  due  to  municipal  corporations 
in  this  state,  shall  be  the  same  as  that  provid- 
ed by  law  for  sheriCTs  sales  for  state  and 
cotmty  taxes."  This  provision  In  the  Code 
has  been  substantially,  and  almost  literally, 
incorporated  in  the  charter  of  the  city  of  Co- 
lumbus. 2  Acts  1880-91,  p.  612,  {  22.  This 
court,  in  the  case  of  Bacon  v.  City  of  Savan- 
nah. 86  Ga.  303,  12  S.  E.  S80,  syl.  point  12.  in 
construing  that  section,  has  declared  that  the 
words  "time,  place,  and  manner  of  sale"  do 
not  embrace  the  newspaper  In  which  the  sale 
Is  to  be  advertised,  and  consequentiy  the  law 
does  not  require  that  sales  for  municipal  tax- 
es shall  be  advertised  in  the  same  newspaper 
in  which  sheriff's  sales  are  advertised.  Judg- 
ment affirmed.  All  the  Justices  concurring, 
except  LUliIPKIN,  P.  J.,  and  LITTLB,  J, 
absent  on  account  of  sickness. 


(IM  Ga.  8S) 

SWIFT  et  al  v.  DEDBRICK. 
(Supreme  Court  of  Oeorgia.     Nov.  26,  1898.) 

PUKOHASBR    FbNDBNTS    LITS  —  DSCKBS  —  BFFBCT. 

Where  a  suit  has  been  brought  by  a  cred- 
itor against  his  debtor,  based  upon  a  promis- 
sory note  secured  by  a  deed  to  land,  in  which 
the  plaintiffs  seeks  not  only  to  obtain  a  general 
judgment  against  the  debtor,  but  also  to  en- 
force his  si>ecial  lien  upon  the  land  arising  by 
virtne  of  his  security  deed,  a  purchaser  from 
the  defendant  pending  the  litigation  is  affected 
by  the  final  judgment  rendered  in  the  case; 
and  where  the  final  verdict  and  judgment  in 
the  case  sets  up  a  special  lien  upon  the  prop- 
erty, and  thus  sustaina  the  validity  of  the 
deed  set  forth  in  the  petition,  such  purchaser 
cannot  attack  the  deed  for  usury. 
(Syllabus  by  the  Court.) 

Error  from  superior  court,  Muscogee  coun- 
ty; W.  B.  Butt,  Judge. 


Action  by  P.  K.  Dederlck  against  Mrs. 
Hatcher.  Judgment  for  plaintiff.  On  levy  of 
execution,  Lottie  I.  Swift  and  others  inter- 
posed claim.  Judgment  finding  property  sub- 
ject to  execution,  and  claimant  brings  error. 
Affirmed. 

C.  J.  Thornton  and  A.  B.  Thornton,  for 
plaintiff  In  error,  (^loetchlna  &  Cbappell,  for 
defendants  in  error. 

COBB,   J.     On   November    10,    1892,    Mrs. 

Hatcher  executed  a  promissory  note  for  $6.- 
600,  with  coupon  notes  for  the  Interest  there- 
on at  8  per  cent,  per  annum,  payable  to  the 
OTder  of  Dederlck,  and  a  deed  conveying  to 
him  certain  land  as  security  for  the  payment 
of  the  notesi  She  foiled  to  pay  the  notes, 
and  Dederlck  brought  suit  against  hex.  alleg- 
ing that  the  deed  was  a  first  lien  on  the  land 
described  therehi,  and  i>raylng  for  a  Judg- 
ment for  tile  amount  due,  and  for  sndi  other 
Judgment  and  relief  as,  under  the  law  and 
facts,  be  was  ^ititied  tOb  The  land  npon 
which  plaintiff  claimed  to  have  a  first  ll»i 
was  properly  described  In  his  petition.  Ko 
defense  was  filed,  and  on  November  16,  1886, 
a  verdict,  was  rendered  against  tbe  defend- 
ant for  the  amount  sued  for,  and  a  Judgment 
was  entered  thereon,  which  provided  that  it 
should  be  a  special  lien  upon  the  land  describ- 
ed In  the  deed.  An  execution  upon  thin  lodg- 
ment was  levied  upon  the  land  after  a  re- 
conveyance to  the  defendant  had  been  filed 
and  recorded,  and  a  claim  was  Interposed  by 
Mrs.  Swift  and  Mrs.  Strupper.  The  clalmanti 
derived  titie  through  a  deed  from  Mrs.  Hatch- 
er, which  was  executed  and  delivered  on  Oc- 
tober 6,  1896,  while  the  suit  above  referred  to 
was  pending  against  her.  At  tile  trial  the 
claimants  contended  that  tbe  deed  from  Mn. 
Hatcher  to  Dederlck  was  void  becaose  infect- 
ed with  usury.  There  was  evidence  Intro- 
duced by  them  which  they  claimed  estabUsb- 
ed  the  truth  of  their  contention.  The  Jndge 
directed  the  Jury  to  retnm  a  verdict  finding 
the  property  subject  to  the  execution,  and  to 
this  ruling  tbe  claimants  excepted.  The  con- 
tention of  the  daimants  was  that,  the  deed 
from  Mrs.  Hatcher  to  Dederlck  being  void, 
because  Infected  with  usury,  the  title  had 
never  passed  oat  of  her  until  she  executed 
the  deed  to  them,  and  that,  therefore,  the 
rights  which  they  acquired  by  their  deed  were 
superior  to  those  which  Dederlck  acquired  un- 
der the  Judgment  based  upon  what  they 
claimed  was  an  absolutely  void  deed.  The 
contention  of  the  plaintiff  In  execution  was 
that,  conceding  that  the  deed  from  Mrs. 
Hatcher  to  Dederlck  was  infected  with  nsnry, 
and  therefore  void,  the  Judgment  rendered  in 
favor  of  Dederlck  on  the  suit  filed  to  collect 
the  debt  and  enforce  a  special  lien  npon  the 
property  described  in  the  pleadings  and  In 
the  Judgment  having  the  effect  of  contdudlng 
Mrs.  Hatcher  on  all  questions  relating  to  tbe 
validity  of  the  debt  or  the  deed  given  to  se- 
cure it,  the  claimants,  who  purchased  from 
bet  while  the  suit  was  pending,  wsxe  also 
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concluded  on  all  questions  afFecting  the  Ta- 
lldlty  of  the  conveyance.  The  suit  by  Deder- 
Ick  was  for  a  double  purpose:  (1)  To  secure 
a  general  Judgment  upon  his  .debt;  and  (2) 
to  secure  a  judgment  that  he  bad  a  first 
lien  upon  the  land  described  In  the  deed 
which  he  held,  and  which  was  fully  described 
In  his  petition.  If  Mrs.  Hatcher  had  any  de- 
fense which  would  defeat  the  collection  of 
tbe  debt,  or  which  would  defeat  the  plaintiff 
In  his  effort  to  secure  a  first  lien  upon  the 
land,  she  waa  afforded  opportunity  before 
Judgment  to  set  up  these  defenses  by  proper 
pleadings.  A  plea  of  usury  filed  by  her,  and 
sustained  by  evidence,  would  not  only  have 
entirely  destroyed  tbe  security,  but  would 
have  resulted  In  reducing  tbe  amount  recov- 
ered by  the  plaintiff  to  the  extent  of  the  usury 
proven.  Having  the  opportunity  to  set  up 
this  defense,  and  having  foiled  to  do  so,  she 
Is  undoubtedly  concluded  by  the  Judgment  on 
all  such  matters.  "A  Judgment  of  a  court  of 
competent  Jurisdiction  Is  conclusive  between 
the  same  parties  and  their  privies  as  to  all 
matters  put  In  issue,  or  which  under  the  rules 
of  law  might  have  been  put  in  issue  in  the 
cause  wherein  the  Judgment  was  rendered." 
Civ.  Ckide,  S  3742.  In  the  case  of  Stewart  ▼. 
Stlsher,  83  6a.  297,  9  S.  B.  1041,  Chief  Jus- 
tice Bleckley  says:  "The  note  on  which  the 
Judgment  was  founded  from  which  the  fl.  fa. 
issued  contained  a  waiver  of  homestead  and 
exemption.  This  waiver  Is  now  resisted  on 
the  ground  that  the  debt  was  usurious,  and 
the  court  admitted  evidence  to  show  that 
such  was  the  fact;  but  we-  think  that  the 
question  is  closed  by  the  Judgment  No  usury 
appears  upon  the  face  of  the  note  or  the  rec- 
ord." In  Hightower  v.  Beall,  66  Ga.  102,  It 
was  held  that,  where  a  deed  was  made  to 
secure  a  debt,  which  was  afterwards  sued  on, 
and  Judgment  confessed,  a  deed  back  to  the 
debtor  made,  and  the  fl.  fa.  levied  on  tbe 
land,  the  defendant  could  not  set  up  that  the 
deed  was  void  by  reason  of  usury  In  the  debt, 
the  record  showing  no  indication  thereof. 
See,  also,  Owen  v.  Gibson,  74  Ga.  466.  Do 
tbe  claimants,  who  bought  pending  the  pro- 
ceeding whlcl^  resulted  In  i  Judgment  declar- 
ing, in  effect,  that  the  deed  made  by  Mrs. 
Hatcher  to  Dederick  was  a  valid  conveyance, 
stand  in  any  better  position  than  Mrs.  Hatch- 
er, their  predecessor  in  titie,  In  reference  to 
this  matter?  "Decrees  ordinarily  bind  only 
parties  and  their  privies;  but  a  pending  suit 
Is  a  general  notice  of  an  equity  or  claim  to 
all  the  world  from  tbe  time  tbe  petition  Is 
filed  and  docketed;  and  If  tbe  same  is  duly 
prosecuted,  and  Is  not  collusive,  one  who  pur- 
chases pending  the  suit  is  affected  by  tbe  de- 
cree rendered  therein."  Civ.  Code,  S  3836. 
The  rule  has  been  also  stated  in  this  way: 
"One  who  Is  neither  a  party  nor  a  privy,  or 
purchases  pendente  lite,  la  not  bound,  but  he 
who  purchases  or  goes  into  possession  during 
the  pendency  of  the  suit  Is  boimd,  by  the  de- 
cree that  Is  made  against  the  person  from 
whom  he  derives  titie.    The  law  is  that  he 


who  Intermeddles  with  property  In  litigation 
does  It  at  his  peril,  and  is  as  conclusively 
bound  by  tbe  results  of  the  litigation,  what- 
ever they  may  be,  as  If  he  had  been  a  party 
to  It  from  tbe  outset"  1  Herm.  Estop.  S 
186.  The  author  Just  quoted,  in  discussing 
the  same  question,  also  uses  this  language: 
"As  all  people  are  supposed  to  be  attentive 
to  what  passes  In  a  court  of  justice.  It  is 
to  prevent  a  greater  mischief,  that  would 
arise  by  people's  purchasing  a  right  under 
litigation  and  then  In  contest  that  this  prin- 
ciple has  been  establisbedv  A  purchase  of  a 
right  which  is  undergoing  a  Judicial  Investi- 
gation is  a  fraud  upon  the  plaintiff,  and  Is  sa 
far  considered  a  nullity  that  It  cannot  avail 
against  his  titie."  Id.  }  187a.  See,  also,  13 
Am.  &  Bng.  Enc.  Law,  893;  Edwards  v. 
Banksmlth,  36  Ga.  213;  Carmicbael  v.  Fos- 
ter, 69  Ga.  372;  Weems  v.  Harold,  75  Ga. 
866.  That  the  doctrine  of  lis  pendens  applies 
in  any  case  where  the  suit  Is  brought  for  the 
6i)eciflc  recovery  of  real  property  is  well  set- 
tled, and  if  the  suit  in  tbe  present  case  had 
been  one  In  ejectment  to  recover  the  property 
to  which  the  claimants  acquired  titie  pending 
tbe  suit  there  would  be  no  question  that  a 
Judgment  In  ejectment  would  bind  the  pur- 
chasers pendente  lite.  But  does  the  same 
principle  apply  where  the  purpose  of  the  suit 
iB  not  to  recover  the  specific  property,  or  to 
assert  titie  to  an  Interest  therein,  but  where 
tbe  whole  purpose  of  the  suit  is  to  enforce 
only  a  Hen  upon  It?  In  the  case  of  Stokes  v. 
Maxwell,  58  Ga.  78,  it  was  held  that  pur- 
chasers of  land  subject  to  the  Hen  of  a  mort- 
gage who  buy  after  the  mortgagor  has  been 
sued  and  served  with  the  rule  nisi  to  fore- 
close tbe  mortgage,  will  be  concluded  by  the 
Judgment  of  foreclosure;  and  In  the  opinion 
Judge  Jackson  distinguishes  that  case  from 
Williams  V.  Terrell,  64  Oa.  468,  In  that  in  the 
latter  case  the  purchasers  acquired  titie  be- 
fore the  foreclosure  proceedings  were  insti- 
tuted. In  the  case  of  Wilson  v.  Wri^^t  72 
Oa.  848,  the  doctrine  of  lis  pendens  was  np- 
piled  in  a  case  where  tbe  purchaser  acquired 
title  from  the  defendant  in  a  pending  suit 
which  had  been  brought  for  the  purpose  of 
enforcing  an  attorney's  lien  upon  tbe  prop- 
erty, and  the  property  in  the  hands  of  such 
purchaser  was  held  to  be  subject  to  the  Hen 
which  was  finally  established  by  the  Judg- 
ment In  tbe  case.  Even  if  the  decisions  cit- 
ed are  not  conclusive  upon  the  question  that 
this  doctrine  Is  applicable  to  suits  brought 
simply  for  the  purpose  of  enforcing  a  lien, 
the  reason  of  the  rule  makes  the  doctrine 
applicable.  If  one  against  whom  another  has 
a  right  to  assert  a  lien,  being  sued,  can,  by 
transferring  the  property  pending  such  a  suit 
require  his  creditor  to  litigate  again  with  tbe 
vendee,  it  will  be  at  once  seen  that  tbe  ques- 
tion can  never  be  settied.  The  doctrine  of 
lis  pendens,  properly  understood  and  applied, 
will  prevent  a  stranger  from  dealing  with  any 
of  the  parties  to  a  pending  proceeding  lb 
which  a  titie  to,  or  an  interest  In,  or  a  lien 
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upon  designated  and  described  real  property 
Is  sought  to  be  enforced  after  the  proceed- 
ing Is  filed,  and  before  the  final  decree,  so  as 
to  acquire  any  interest  In  the  premises  In- 
Tolved  capable  of  withstanding  the  force  of 
the  decree,  or  frustrating  its  full  legal  effect 
Faulkner  v.  Vickers,  94  Ga.  S31,  21  S.  B.  233. 
In  the  case  of  Ryan  t.  Mortgage  Co.,  96  6a. 
322,  23  S.  B.  411,  the  plaintiff,  who  had  ac- 
quired title  from  a  debtor,  who  had,  before 
the  conveyance,  executed  a  security  deed  to 
the  same  property,  was  allowed  to  attack  the 
security  deed  on  the  ground  thaf  It  was  in- 
fected with  usury,  notwithstanding  the  fact 
that  a  Judgment  on  the  note  had  been  ren- 
dered against  the  debtor.  It  appears  from  the 
facts  of  the  case  that  the  plaintiff  purchased 
before  any  proceeding  was  filed  to  obtain 
Judgment  on  the  debt,  or  to  set  up  a  special 
Uen  upcm  the  land.  If  Mrs.  Ryan  had  ac- 
quired her  title  pending  the  proceeding  which 
resulted  in  a  Judgment  against  the  debtor, 
she  would  have  been  precluded  from  attack- 
ing the  deed.  The  deed  given  by  Mrs.  Hatch- 
er to  Dederick  may  or  may  not  have  been 
infected  with  nsnry.  If  It  was,  the  Judgment 
against  her  concludes  her  from  now  raising 
the  question,  and  the  claimants,  who  purchas- 
ed from  her  pendente  lite,  are  likewise  con- 
cluded. There  was  no  error  in  directing  the 
Jury  to  return  a  verdict  finding  the  property 
subject  to  the  erecntion.  Judgment  affirm- 
ed. All  the  Justices  concurring,  except 
LUMPKIN,  P.  J.,  and  LITTLB,  J.,  absent  on 
account  of  sldmess. 

OMOiu  «0 

OBOROB  V.  McAIiLIBTBR. 
(Snprema  Oonrt  of  Georgia.     Nov.  26,  1888,) 
Lis  Fshdeitb — Pdrcbassb  PsimBirTB  Lits. 
This  case  is  controlled  by  the  dedsion  of 
this  court  In  the  case  of  Swift  v.   Dederick 
(this  day  rendered)  31  S.  B.  78& 
(Syllabus  by  the  Cktnrt.) 

Brrar  from  superior  oonrt  Morgan  county; 
John  a  Hart  Judge. 

An  execution  in  favor  of  James  McAllister 
was  levied  on  property  to  which  a  dairn  was 
interposed  by  Odvin  George.  There  was  a 
Judgmeat  for  plaintiff  In  execution,  and 
claimant  brings  error.   Affirmed. 

J.  D.  Kllpatiick,  for  plaintiff  In  error.  W. 
R.  Mustln,  for  defendant  in  error. 

COBB,  J.  On  December  1,  1887,  Antoinette 
and  George  Henry  executed  and  delivered  to 
Butler  three  promissory  notes,  and  a  deed  to 
certain  land  to  secure  the  payment  of  the 
same.  On  November  20,  1888,  Butler  In- 
dorsed apon  the  deed  the  following  entry: 
"For  value  received,  I  hereby  sell,  assign, 
and  transfer  the  within  deed  to  secure  a 
debt  snd  also  to  secure  which  the  within 
deed  was  given,  with  all  and  singular  the 
rights  and  privileges  thereto  belonging,  to 
7.  H.  Hunter,  without  recourse  on  me  in 
any  manner."    On  November  6,  1888,  J.  H. 


Hunter  indorsed  upon  the  deed  the  foQowtng: 
"For  value  received,  I  hereby  sell,  assign, 
and  transfer  the  within  deed  to  Jas.  McAIUs- 
ter,  without  recourse  on  me  in  any  manner." 
The  notes  were  also  transferred  by  Hontw 
to  McAllister.  On  February  10,  1891,  Mc- 
Allister brought  suit  against  Antoinette  and 
George  Henry  upon  the  three  notes;  the  peti- 
tion alleging  the  facts  above  stated,  and 
praying  for  a  general  Judgment  against  the 
defendants,  and  also  for  special  lien  upon 
the  land  In  controversy.  The  defendants 
pleaded  that  the  deed  was  infected  with 
usury.  Two  trials  of  the  case  were  Iiad. 
Upon  the  first  trial  the  Jury  found  in  favor 
of  the  plaintiff,  and  that  a  special  Uen  upon 
the  land  be  set  up  aa  prayed.  The  defend- 
ants made  a  motion  for  a  new  trial,  which 
was  overruled,  and  the  case  came  to  this 
court  when  a  new  trial  was  granted.  Henry 
V.  McAUlster,  93  Oa.  667,  20  S.  El  66.  On 
March  9,  1895,  after  the  decision  waa  ren- 
dered by  this  court  Antoinette  Henry  ex- 
ecuted and  delivered  to  Calvin  George  a  deed 
conveying  the  land  in  controversy  to  ■€«»« 
a  debt  which  she  owed  hlUL  Subsequent  to 
the  execution  of  this  deed  the  case  came  on 
for  trial  again,  and  resulted  in  a  verdict  in 
favor  of  the  plaintiff.  A  motion  for  a  new 
trial  was  overruled,  and  the  case  came  again 
to  this  court  when  the  Judgment  was  af- 
firmed. Id.,  99  Ga.  557,  26  S.  E.  469.  After 
the  affirmance  of  the  Judgment  by  this  court 
an  execution  from  the  Judgment  entered  up- 
on the  second  verdict  was  issued,  and  a  deed 
by  Butler  conveying  the  land  to  the  defend- 
ants for  the  purpose  of  levying  the  execo- 
tion  thereon  was  filed  and  recorded,  and  the 
execution  was  levied  upon  the  land.  Calvin 
(3eorge  interposed  a  dalm,  alleging  In  his 
claim  affidavit  that  the  deed  from  Antoinette 
and  George  Henry  to  Butler  was  void  fw 
usury.  At  the  trial  the  claimant  assumed 
the  burden  of  proof,  and  Introduced  In  evi- 
dence a  deed  showing  title  in  Antoinette 
Henry,  and  also  the  deed  from  Antoinette 
Henry  to  claimant  and  the  agreement  by  the 
claimant  to  reconvey  the  land  to  her  upon 
payment  of  the  note.  The  plaintiff  Intro- 
duced the  deed  from  Antoinette  Henry  to 
Butler,  and  the  notes  to  secure  which  it 
was  given,  and  also  the  Judgment  against 
Antoinette  Henry  and  George  Henry,  and 
the  pleadings  and  verdict  upon  wliich  It  w^as 
based.  The  Jury,  by  direction  of  the  comt. 
rendered  a  verdict  finding  the  property  sub- 
ject The  claimant  made  a  motion  for  a  new 
trial,  which  was  overruled,  and  he  excepted. 
George  having  purchased  the  property 
while  the  suit  in  which  McAllister  was  seek- 
ing to  enforce  a  lien  upon  the  land  now  in 
controversy  was  pending,  whatever  Int^^est 
be  acquired  under  the  deed  was  subject  to 
the  rights  of  McAllister  as  finally  determined 
by  the  Judgment  rendered  In  the  Utigatloa 
with  Antoinette  and  George  Henry.  Swift  v. 
Dederick  (this  day  decided)  31  S.  B.  788.  The 
matter  In  controversy  between  McAllister  and 
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the  Henrys  was  whether  the  Henrys  owed 
McAllister,  and,  if  so,  whether  McAllister  had 
the  right  to  enforce  the  payment  of  the  debt 
by  a  sale  of  the  land  which  he  described  In 
his  petition.  The  pending  suit  was  notice 
to  George  of  the  controversy.  If  the  suit 
finally  resulted  in  a  Judgment  declaring  that 
McAllister  had  the  right  which  he  was  con- 
tending for,  it  Is  Immaterial  upon  what 
ground  such  right  was  granted  to  him,  so 
far  as  the  binding  effect  of  the  Judgment 
upon  the  Henrys  and  purchasers  pendente 
lite  from  them  was  concerned.  A  Judgment, 
as  in  this  case,  that  the  plaintiff  was  en- 
titled to  the  rights  claimed  in  the  plead- 
ings because  the  defendants  were  estopped 
from  setting  up,  as  against  him,  the  plea 
of  usury,  is  just  as  conclusive  upon  the  de- 
fendant in  the  case  and  purchasers  pendente 
lite  from  him  as  if  the  judgment  had  been 
that  there  was  no  usury  in  the  transaction. 
Judgment  affirmed.  All  the  justices  coacor- 
rlng,  except  LUMPKIN,  P.  J.,  absent  on  ac- 
count of  sickness,  and  LEWIS,  J.,  disquali- 
fied. 

MARSHALL  t.  CHARLAND. 
(Supreme  court  of  Gkorgia.     Not.  26,   1888.) 

BXBOnTIOH   AGAINST    DbCSDENT'S    ESTATI— CLiAIK 

BT  Widow— UsoBT. 
Where  a  year's  support  has  been  set  aside 
to  a  widow  prior  to  the  pendency  of  a  suit 
which  resulted  in  a  judgment  setting  up  a 
special  lien  upon  the  property  set  apart  to  the 
widow,  such  judgment  being  founded  upon  a 
security  deed  by  the  deceased  hnsband  convey- 
ing the  property  to  the  plaintiff,  on  the  trial  of  a 
claim  filed  by  the  widow  to  this  property,  levied 
opon  under  a  fi.  f a.  issued  upon  the  judgment, 
she  had  the  right  to  attack  the  deed  as  being 
void  for  usury. 
(Syllabus  by  the  0>nrt) 

Brror  from  superior  court,  Talbot  county; 
W.  B.  Butt,  Judge. 

Action  by  Mrs.  S.  O.  Charland,  administra- 
trix, against  Raines,  administrator  of  S.  J. 
Marshall.  On  levy  of  execution  Mrs.  Mai^ 
shall  filed  a  claim.  Demurrer  to  the  petition 
was  sustained,  and  claimant  brings  error. 
Reversed. 

3.  J.  Bull  and  O.  J.  Thornton,  for  plalntifr 
In  error.  J.  H.  McOehee,  for  defendant  In 
error. 

• 

COBB,  J.  On  March  1,  1887,  Solomon  J. 
Marshall  executed  to  the  Georgia  Loan  & 
Trust  Company  certain  promissory  notes,  and, 
as  security  for  the  payment  of  the  same,  a 
deed,  under  section  1969  of  the  Code  of  1882. 
The  notes  were  Immediately  transferred  to 
one  Johnson,  and  by  him  to  Mrs.  Charland, 
as  administratrix.  On  August  22,  1893,  suit 
was  brought  uix>n  the  notes  by  Mrs.  Char- 
land, as  administratrix  (for  whom  the  record 
does  not  disclose),  against  Raines,  administra- 
tor of  Solomon  J.  Marshall.  A  general  judg- 
ment was  obtained  therein  against  the  de- 
fendant, and  «  special  Judgment  against  the 


land  described  in  the  security  deed.  The  exe- 
cution from  this  judgment  was,  on  October 
7,  1895,  levied  upon  the  land  as  the  property 
of  the  estate  in  the  hands  of  the  administra- 
tor, and  a  claim  was  Interposed  by  Mrs.  Mar- 
shall, the  widow  of  Solomon  J.  Marshall.  The 
claimant  also  filed  an  equitable  plea,  in  which 
she  get  up  that  the  notes  which  were  the 
foundation  of  the  judgment  were  usurious, 
and  the  deed  therefore  void;  that  the  maker 
of  the  notes  and  the  deed  was  her  husband, 
and  after  his  death  the  land  embraced  in  the 
deed  was  set  apart  to  her  by  the  ordinary  as 
her  year's  support,  and  under  the  statute  the 
title  to  the  land  vested  in  her;  that  the  plain- 
tiff and  Johnaon  and  the  Georgia  Loan  & 
Trust  Ciompany  were  In  collusion  for  the  pur- 
I)ose  of  obtaining  usury,  and  concealing  the 
amount  charged;  that  the  amount  of  usury 
charged  was  unknown  to  the  defendant,  and 
she  prayed  discovery  as  to  the  amount  from 
the  plaintiff  and  Johnson  and  the  trust  com- 
pany, and  that  the  latter  be  made  a  party  de- 
fendant When  the  case  was  called  for  trial, 
plaintiff  demurred  orally  to  this  plea,  and 
moved  to  strike  it,  because  it  set  up  usury  in 
the  deed  given  by  Solomon  J.  Marshall  in 
his  lifetime  to  secnre  a  debt,  and,  the  claim- 
ant being  the  wife  of  Solomon  J.  Marshall, 
and  the  foundation  of  her  claim  being  a 
year's  support  set  apart  since  his  death,  she 
could  not  attack  the  judgment  upon  which 
the  fl.  fa.  levied  was  issued.  The  court  sus- 
tained the  demurrer,  and  to  this  the  claimant 
excepted.  The  claimant  introduced  In  evi- 
dence her  application  for  year's  support,  and 
the  order  appointing  the  appraisers,  and  their 
return,  and  the  Judgment  of  the  ordinary  ap- 
proving their  return  at  the  August  term,  1892. 
Claimant  offered  evidence  to  show  that  the 
deed  from  her  husband,  upon  which  the 
plaintiff  relied,  was  infected  with  usury.  The 
court  refused  to  admit  the  evidence,  and  the 
claimant  excepted. 

The  title  of  the  claimant  under  the  proceed- 
ings setting  apart  to  her  a  year's  support 
having  been  acquired  before  the  suit  was 
filed  to  enforce  a  special  lien  on  the  property 
set  apart  to  her,  she  would  not  be  precluded, 
under  the  operation  of  the  doctrine  of  lis 
pendens,  from  attacking  for  usury  the  deed 
which  is  relied  upon  as  the  foundation  of  the 
lien  sought  to  be  enforced  under  a  judg- 
ment rendered  on  proceedings  begun  after  ti- 
tle to  the  year's  support  had  vested  in  her. 
She  stands  In  the  same  position  as  if  she 
had  purchased  the  "property  from  her  hus- 
band, and  a  purchaser  from  him  before  pro- 
ceedings begun  to  enforce  the  security  deed 
made  by  him  would  be  allowed  to  attack  such 
a  security  deed  for  usury.  The  doctrine  of 
Us  pendens,  of  course,  has  no  application  to 
such  a  case.  In  the  case  of  Ruker  v.  Wo- 
mack,  SS  Oa.  399,  Judge  Bleckley  uses  this 
language:  "Where  the  doctrine  of  lis  pen- 
dens applies,  privies  are  concluded  by  a  final 
judgment  on  the  merits  in  a  case  pending 
when  they  purchased;   but  there  Is,  perhaps, 


Digitized  by 


Google 


792 


81  SOUTHBASTERN  REPOKTBB. 


(Ga 


no  Instanne  In  the  whole  law  where  privies 
in  estate  are  held  affected  by  the  resnlt  of  lit- 
igation in  a  8nit  commenced  by  or  against  a 
predecessor  In  title  after  he  has  transmitted 
all  the  title  he  erer  had."  This  case  there- 
fore is  controlled  by  the  case  of  Ryan  ▼. 
Mortgage  Co.,  96  Ga.  322,  23  S.  B.  411,  and 
is  to  be  distinguished  from  the  case  of  Swift 
V.  Dederick  (Ga.)  31  8.  B.  788,  for  the  rea- 
son al>ore  stated.  The  equitable  pleading, 
not  distinctly  averring  that  the  year's  sup- 
port was  set  apart  to  Mrs.  Marshall  before 
the  suit  filed  by  Mrs.  Charland  was  begun, 
was  probably  demurrable;  but  when,  at  a 
snbscquent  stage  of  the  case,  it  appeared  in 
the  evidence  of  the  dalmant  that  the  year's 
support  proceedings  were  complete  before 
Mrs.  Charland's  suit  was  begun,  the  dalm- 
ant should  have  been  permitted  to  introduce 
evidence  showing  that  the  debt  of  the  plaintiff 
in  execution  was  infected  with  usury.  If 
this  was  established,  the  deed  given  to  secure 
the  debt  was  void,  the  title  to  the  land  had 
never  passed  out  of  8.  J.  Marshall  during  his 
lifetime,  and  the  rights  of  the  widow  under 
the  year's  support  set  apart  to  her  were  su- 
perior to  those  of  the  plaintiff  in  execution 
under  the  judgment  that  She  was  seeking  to 
enforce.  Judgment  reversed.  All  the  Jus- 
tices concurring,  except  LUMPKIN,  P.  J., 
and  LTITLB),  J^  absent  on  account  of  slck- 


(106  Oa.  25) 

WILKINSON  OOUNTT  r.  L1ND8BT. 
(Supreme  court  of  Georgia.     Nov.  28,   1898.) 
Btatb  Coubts— JnntsDicTioK — Rvi.e  against  At- 

TORSBT. 

A  state  court  has  no  Jurisdiction  to  rule 
an  attorney  at  law  for  failure  to  pay  over  to 
his  client  money  collected  on  process  from  a 
federal  court 
(Syiisbns  by  the  Court.) 

Error  from  superior  court,  WHklnscm  coun- 
ty; John  C.  Hart,  Judge. 

Petition  by  the  county  of  Wilkinson  for  a 
rule  to  require  J.  W.  Lindsey  to  pay  Into  court 
certain  mon^B  collected  by  him  as  attorney 
tor  petitioner.  From  a  judgment  dismissing 
the  petition,  plaintiff  brings  error.     Affirmed. 

0[lie  following  is  the  official  report: 
This  was  a  petition  by  the  coimty  of  Willdn- 
■on  to  the  superior  court  of  that  county  for  a 
rule  to  require  the  defendant  to  show  cause 
why  he  should  not  pay  into  court,  for  the  use 
of  the  petitioner,  certain  money  collected  by 
him  as  attorney  at  law  for  the  county.  The  de- 
fendant pleaded  that  the  court  was  without 
jurisdiction  to  entertain  the  petition,  because 
in  the  acts  complained  of  he  was  not  acting  as 
an  attorney  at  law  of  any  court  established  by 
the  laws  of  this  state,  but  was  acting  as  an 
attorney  at  law  of  the  circuit  court  of  the 
United  States  for  the  Southern  district  of  Geor- 
gia, and  did  not  use  or  Invoke  any  process  ia- 
«uing  out  of  any  state  court,  but  used  and  in- 
voked e;cclusiTd7  the  process  and  powers  of 


the  drcult  court  of  the  United  States  and  of 
the  supreme  court  of  the  United  States;  that 
he  is  a  duly-authorized  practicing  attorney  In 
the  circuit  court  of  the  United  States,  and  was 
such  at  the  time  of  the  acts  complained  ot 
and  that  that  court  alone  has  jurisdiction  of 
the  matter.  It  was  agreed  by  counsd  for  both 
parties  that  this  issue  shoold  be  tried  before 
the  judge  without  the  intervention  of  a  jury. 
It  was  admitted  that  the  defendant  was  a  dti- 
zen  and  resident  of  Wilkbison  county,  and  a 
member  of  the  bar  of  the  superior  court  of 
that  county,  at  the  time  of  the  filing  and  serv- 
ice of  the  plaintiff's  petition,  and  was  also  a 
member  of  the  bar  of  the  United  States  dr- 
cult and  district  courts  for  the  Southern  dis- 
trict of  Georgia,  and  that  the  money  In  ques- 
tion was  collected  alone  through  the  iwocesses 
of  the  United  States  court,  and  not  hi  the 
state  court,  and  was  paid  over  to  the  de- 
fendant as  attorney  for  the  plaintiff  under  an 
order  of  the  United  States  court,  upon  an  In- 
tervention filed  therein  by  him  and  anotho' 
attorney.  The  court  sustained  the  plea  to  the 
jurisdiction,  and  dismissed  the  case,  and  to 
this  the  plaintiff  excepted. 

Preston  tt  Ayer,  for  plaintiff  In  error.  Des- 
sau, Bartlett  &  BUla  and  F.  Chambeia,  for  de- 
fendant In  error. 

'  SIMMONS,  O.  3.  The  official  report  snfll- 
dently  states  the  facts.  Under  these  facts.  It 
will  be  seen  that  the  sole  question  for  decisioD 
in  the  case  Is  whether  an  attorney  at  law.  who 
had  been  admitted  to  practice  In  tiie  courts  of 
this  state,  and  who  also  had  been  admitted  to 
pradlce  in  the  courts  of  the  United  States, 
can  be  ruled  In  a  state  court  for  money  col- 
lected by  him  under  the  judgment  and  process 
issuing  from  a  court  of  the  United  States.  Our 
Civil  Code  (secticm  4771  et  seq.)  provides,  in 
substance,  that  an  attorn^  at  law  who  has 
collected  money  for  a  dient  by  virtue  of  his 
office  is  subject  to  the  summary  remedy  of  a 
rule  against  him  for  failure  to  pay  over  the 
money  to  his  dient  If,  npon  the  hearing, 
the  rule  is  made  absolute  against  him,  and  be 
falls  to  obey  the  order  of  the  court  an  attach- 
ment issues  against  him.  This  summary  rem- 
edy Is  a  power  Inddent  to  all  courts  of  gener- 
al jurisdiction,  whether  conferred  by  statute  or 
not;  and  has  be^  exerdsed,  as  far  as  I  can 
learn,  from  time  ImmemoriaL  It  la  a  power 
that  courts  of  general  jurisdiction  have  al- 
ways exercised,  to  compel  their  officers  to  per- 
form their  official  duties.  We  have  In  €leor- 
gla  two  kinds  of  courts,  state  courts  and  fed- 
eral courts.  They  are  created  and  wganized 
by  two  separate  and  Independent  governments. 
Each  court  has  the  power  given  It  by  the 
constitutiona  or  by  statute.  Hence,  an  attor- 
ney at  law  may  be  an  officer  of  both  oourtSL 
He  occupies  a  dual  relation,— an  officer  of  the 
state  court,  and  llkevriae  an  officer  of  the 
federal  court  Where  he  appears  as  an  officer 
of  the  state  court,  and  assists  that  court  In  the 
admlnistratioa  of  Justice^  he  is  ameuatde  to 
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that  eonrt  for  his  official  conduct,  either  while 
in  the  presence  ot  the  court  or  where  be  Is 
executing  the  process  thereof.  In  the  same 
manner  he  la  amenable  to  the  federal  court, 
where  he  acta  as  an  officer  of  that  court 
When,  therefore,  as  an  officer  of  the  federal 
court,  he  collects  money  under  the  Judgment 
and  process  of  that  court,  and  falls  to  pay  It 
OTer  to  his  client,  In  our  opinion  be  cannot 
be  ruled  In  a  state  court  for  his  failure  to 
comply  with  Ua  duties  which  originated  In  the 
federal  court;  nor  do  we  think  that.  If  he 
collected  money  for  hla  client  by  yktae  ot  the 
Judgment  and  process  of  the  state  court,  be 
would  be  amenable  to  rule  In  the  federal  court 
for  fallnre  to  pay  It  oyer  to  his  dlent  Am 
before  remarked,  the  two  courts  are  separate 
and  distinct  Hie  federal  court  could  not  rule 
a  sheriff  of  thla  state  tor  a  failure  to  pay  over 
money  after  he  collected  it,  for  the  reason 
that  he  Is  not  an  officer  of  tliat  court  while 
performing  the  duty  of  executing  the  process 
of  the  state  court  For  the  same  reason.  In  onr 
(pinion,  the  federal  court  could  not  rule  an 
attorney  of  tbe  state  court  for  the  failure  to 
pay  over  money  belonging  to  hla  client,  be- 
cause. In  discharging  this  duty,— the  duty  of 
collecting  and  paying  over  money  under  the 
process  of  the  state  court— he  Is  not  an  officer 
of  the  federal  court  We  therefore  think  that, 
whUe  Mr.  Lindsey  was  an  officer  of  both 
courts,  In  tbe  performance  of  his  duty  In  col- 
lecting and  paying  over  the  money  under  the 
process  from  the  federal  court  the  state  court 
liad  no  Jurisdiction  to  rule  him  and  compel 
him  to  pay  the  money  collected  to  his  client 
If  he  bad  been  an  attorney  and  an  officer  of 
the  courts  of  Alabama,  or  of  any  other  tor- 
eign  state,  and  collected  money  for  a  client 
under  process  of  a  court  in  that  state,  he 
would  not  be  subject  to  rule  by  a  court  In  this 
state,  although  he  was  an  officer  in  the  courts 
of  thla  state.  Ctounsel  for  plalntlfT  In  enar 
mainly  relied,  in  his  argument  before  us,  upon 
an  artlde  written  by  Mr.  Babcock  In  46  Cent 
Law  J.  p.  2S  et  seq.  We  have  carefully  read 
that  article,  and  the  authorities  cited  therein. 
It  seems  to  us  that  the  main  object  of  the  ar- 
ticle was  to  show  that  courts  of  general  Juris- 
diction hare  the  right  by  summary  process,  to 
disbar  an  attorney  for  acta  of  moral  turpitude, 
or  other  acts  which  show  him  unfit  to  be  a 
member  of  the  bar.  We  do  not  contest  the 
existence  of  this  power  in  any  court  of  gener- 
al Jurlsdlctlcn.  Any  court  of  general  Jurisdic- 
tion which  haa  power  to  admit  and  license  at- 
torneys to  practice  at  the  bar  has  Jurisdiction 
to  disbar  an  attorney  for  acts  committed  which 
show  him  to  be  unworthy  to  hold  the  office  of 
an  attorney.  And  thla  is  so  whether  tboae  acts 
are  committed  in  the  presence  of  the  court  or 
in  any  other  court  If  an  attorney  should  tw 
guilty  of  larceny,  or  burglary,  or  other  crime 
of  moral  turpitude,  any  court  which  had  a 
right  to  Ucense  him  to  practice  law,  and  of 
which  he  to  an  officer,  has  the  right  and  Juris- 
diction to  expel  him,  in  order  to  rid  the  pro- 
fession of  an  unworthy  member.    It  is  true 


that  Mr.  Babcock,  In  his  article  abore  refer- 
red to,  does  seem  to  say,  in  one  portion  of  tbe 
article,  that  any  court  which  haa  general  Ju- 
risdiction can  rule  an  attwney  for  his  failure 
to  pay  over  money  to  his  client  whether  he 
collected  the  money  by  virtue  of  its  process  or 
of  the  process  of  another  court  A  number  of 
authorities  are  cited  by  him  to  sustain  this 
proposition.  We  have  read  them  carefully, 
and,  in  our  opinion,  they  do  not  sustain  him. 
Ereiy  one  of  them,  as  far  aa  we  now  recol- 
lect, relates  entirely  to  proceedings  of  dis- 
barment No  one  of  them  we  found  related  to 
a  rule  comjpelllng  the  attorney  to  pay  over 
money.  The  nearest  one  to  the  subject  was 
the  case  In  re  Tyler,  71  CaL  8S8,  12  Fac  28d, 
and  13  Paa  189;  Id.,  78  Oal.  307,  20  Pac.  674, 
—where  It  seems  Ibat  the  anpreme  court  of 
that  state  took  Jurisdiction  to  disbar  an  at- 
torn^ for  his  failure  to  pay  over  to  hia  clleoit 
money  collected  under  the  proceas  of  an  in- 
ferior court  Moreover,  It  appears  that  Tyler 
was  not  only  guilty  of  a  failure  to  pay  over 
money,  but  was  also  gnOty  of  fraudulent  con- 
duct in  taking  a  fee  on  both  sides.  We  have 
searched  diligently,  and  find  no  case  where  a 
federal  court  assumed  Jurisdiction  to  rule  aa 
attorney  for  failure  to  pay  over  money  col- 
lected under  tbe  process  of  the  state  court; 
nor  do  we  find  any  case  where  a  state  court 
assumed  to  rule  an  attorney  for  mmey  col- 
lected under  the  process  of  the  federal  court. 
We  therefore  think  that  tbe  trial  Judge  did 
not  err  In  finding  in  favor  of  the  plea.  Judg- 
ment affirmed.  All  the  Justices  concurring,  ex- 
cept LUMPKIN,  P.  1.,  absent  tn  account  Af 
sicknesik 


a06  Giu  62) 
THORPB  V.  BUTT,  Ordinary,  et  al. 
(Supreme  Court  ot  Georgia.     Nov.  25,  1808.) 
SpBciAL  Act— CooKTT  CouBTS— Uniform  Lia:8- 

lATIOS. 

rnie  act  of  1872,  which  provided  for  tk* 
establishment  of  connty  eonrts  in  certain  conn- 
ties,  and  for  the  appointment  of  judges  there- 
of, and  which  gave  those  judges  jurisdiction 
ever  county  matters,  was  not  unconstitutionBl 
at  the  time  of  its  passage,  as  being  a  special 
law  whidi  (dianged  a  general  law;  nor  was  it 
violative  of  paragraph  1  of  section  8  of  article 
11  of  the  constitution  of  1877,  which  provides 
that  whatever  tribnnal  or  officers  may  be  there- 
after created  for  the  transacti<Mi  of  coanty 
matters  shall  be  nnlform  throughont  the  state. 
(SyUabus  by  the  Court) 

Error  from  superior  court,  Marion  county; 
W.  B.  Butt  Judge. 

Action  by  V.  M.  Thorpe  against  W.  B.  Butt 
ordinary,  and  others.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.    Reversed. 

Simeon  Blue,  J.  B.  Sheppard,  and  Shlpp  A 
Sheppard,  for  plaintiff  In  error.  Geo.  P.  Mnn 
ro  and  J.  3.  Dunham,  for  defendants  In  er 
ror. 

SIMMONS,  O.  J.  The  ordinary  of  Marion 
county  issued  certain  tax  executions  against 
Thorpe,   a  tax  collector,   and  his   auretlea 
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These  were  placed  In  the  bands  of  the  sher- 
iff, who  ■  made  levies  thereunder.  Thorpe 
filed  an  equitable  petition,  seeking  to  enjoin 
the  executions  on  the  ground  that  the  ordi- 
nary had  no  Jnrisdictlon  to  issue  the  ezecu- 
tions,  as  the  judge  of  the  county  court  had 
exclusive  Jurisdiction  over  all  county  mat- 
ters. This  petition  was  dismissed  on  demur- 
rer, and  the  injunction  refused. 

The  plaintiff  In  error  Insists  that  the  judge 
of  the  coimty  court,  under  the  act  of  1872 
(ClT.  Code,  !  4176),  has  exclusive  jurisdiction 
of  all  county  matters,  and  that,  therefore, 
there  being  a  county  court  In  Marlon  coun- 
ty. It  was  the  duty  of  the  county  judge,  and 
not  of  the  ordinary,  to  Issue  these  executions. 
The  defendants  In  error  Insist  that  under 
the  decision  tn  the  case  of  Lorents  t.  Alexan- 
der, 87  Ga.  444,  IB  S.  BL  632,  the  act  of  1872 
creating  county  courts  was  a  special  act  of 
the  legislature  In  a  case  provided  for  by  gen- 
eral law,  and  was,  therefore,  unconstitution- 
al; the  genial  law  being  that  the  ordinaries 
had  jurisdiction  of  county  matters  in  all 
counties  where  the  legislature  had  not  cre- 
ated a  board  of  commissioners  of  roads  and 
revenues.  Ihey  also  Insist  that  this  act  is  in 
vic^ation  of  paragraph  1,  f  3,  art  11,  of  the 
present  constitution,  declaring  that  whatever 
tribunal  or  officers  may  "hereafter"  be  cre- 
ated for  the  transaction  of  county  matters 
shall  be  uniform  throughout  the  state. 
While  it  is  true  that  this  court,  in  the  case 
mentioned  above,  did  decide  that  the  county 
court  act  of  1872  was  a  special  law,  it  did  not 
decide  that  it  was  for  that  reason  unconsti- 
tutional. At  the  time  that  act  was  passed 
there  was  no  constitutional  restriction  on  the 
legislature  as  to  the  passage  of  special  acts 
in  cases  provided  for  by  general  law.  Burks 
V.  Morgan,  84  Ga.  627,  10  S.  B.  1096.  When 
the  act  of  1872  was  passed,  the  constitution 
of  1868  was  hi  force.  That  constitution  did 
not  contain  the  same  provision  as  to  q)eclal 
legislation  as  does  the  constitution  of  1877. 
It  was  competent  for  the  legislature  at  that 
time  to  pass  a  special  law  giving  jurisdiction 
•ver  county  matters  to  the  county  judges, 
and  thereby  change  the  general  law  which 
gave  !t  to  the  ordinary  In  every  county 
where  no  board  of  commissioners  of  roadis 
and  revenues  had  been  created.  The  act  ap- 
proved October  13,  1879,  amending  the  act  of 
1872,  is  not  unconstitutional.  It  simply  pre- 
scribes the  procedure  and  practice  In  the 
county  courts.  Peed  v.  McCrary,  94  Ga,  487, 
21  S.  IS.  232.  This  act  was  passed  in  con- 
formity to  paragraph  1  of  section  9  of  article 
•  of  the  constituticm  of  1877.  It  was  not 
necessary  for  the  legislature  to  pass  such  an 
act  in  regard  to  the  tribunal  or  officers  having 
jurisdiction  of  county  matters.  The  law  al- 
ready provided  for  the  practice  and  procedure 
ot  such  tribunal  or  officers,  which  were  uni- 
form throughout  the  state.  The  constitution 
iwovldes  that  "whatever  tribunal  or  officers 
may  hereafter  be  created  by  the  general  as- 
sembly for  the  transactiMi  of  county  matters 


shall  be  uniform  throughout  tlie  vtats,  and 
of  the  same  name,  jurisdiction  and  remedies, 
except  that  the  general  assembly  may  pro- 
vide for  the  appointment  of  commiasioners  of 
roads  and  revenues  In  any  county."  Artide 
11,  I  3,  par.  1.  It  will  be  seen  at  a  glance 
that  this  provision  of  the  constitution  ^iplles 
only  to  those  tribimals  and  officers  "here- 
after" created,— created  subsequently  to  the 
adoption  of  the  constitution  of  1877.  It  can, 
therefore,  not  apply  to  officers  created  and 
jurisdiction  conferred  before  this  provision 
became  part  of  the  state  constitution.  The 
jurisdiction  given  to  county  judges  under  the 
act  of  1872  was  given  at  the  time  tlie  act 
was  passed  and  approved.  It  does  not  mat- 
ter whether  a  county  immediately  availed  It- 
self of  the  provisions  of  that  act  or  not 
Whenever  It  did  so,  and  the  county  court 
was  established  under  the  act,  the  judge  of 
that  court  had  exclusive  jurisdiction  of  all 
county  matters.  Hie  act  was  constitntlonal 
and  valid  at  the  time  It  was  approved,  al- 
though It  may  not  have  gone  Into  effect  In 
Marlon  county  for  several  years  thereafter. 
When  the  court  was  established  In  that  coun- 
ty as  provided  in  the  act,  the  act  then  took 
effect  as  to  the  county.  For  these  reasons. 
we  think  the  trial  judge  erred  in  refusing 
the  Injunction.  Judgment  reversed.  All  the 
justices  concurring,  except  LUMPKIN,  P.  J., 
and  LITTIjE;  J.,  absent  on  account  of  rick- 
nesa. 


a06  Oe.  E5> 

MHRCHANTS'   ft  MECHANICS   BANK   t. 

TILLMAN  et  al. 

(Supreme  Oonrt  of  Georgia.     Nov.  25,  1888.) 

SUBKOOiLTIOK— VOLDNTBBliS— HOKTOAQES — tstrCTIO- 
won. 

One  who  advances  money  to  pay  off  an 
incnmbrance  upon  realty,  at  the  Instance  of  tha 
owner  thereof,  and  upon  the  express  under- 
standing that  the  advance  made  is  to  be  Be- 
cnred  by  the  immediate  execution  of  papers 
which  will  constitute  a  first  lien  on  the  prop- 
erty, is  not  a  mere  volunteer;  and,  in  the 
event  the  new  security  thus  taken  tnma  oat 
to  be  defective,  the  person  parting  with  his 
money  on  the  faith  thereof,  ft  not  chargeable 
with  culpable  and  inexcnsable  neglect  in  the 
premises,  will  be  subrogated  to  the  rights  of 
the  prior  incnmbrancer  under  the  security  held 
by  him,  nnless  the  superior  or  equal  equities 
of  others  would  be  prejudiced  thereby.  TJa- 
der  such  circumstances,  the  holder  of  a  Junior 
mortgage,  being  placed  in  no  worse  position  by 
the  transaction,  could  not  complain  that'  sub- 
rogation would  operate  to  injuriously  affect  his 
vested  rights;  and  in  case  he  Is  seeking  to  gain 
an  nnconscionable  advantage  by  subjecting  the 
property  to  the  payment  of  his  mortgage,  as 
ostensibly  the  highest  lien  thereon,  to  the  prej- 
udice of  the  person  who  had  paid  off  the  prior 
incnmbrance,  the  writ  of  injunction  will  lie  to 
prevent  a  sale  of  the  property  until  the  re- 
spective rights  of  the  parties  can  be  passed 
upon  and  finally  adjudicated  by  a  court  of 
competent  jurisdiction. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Muscogee  coun- 
ty; Z.  A.  LltUejohn.  Judge. 
Suit  by  W.  Lk  Tillman  and  others  against 
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the  Merchants'  &  Mechanics'  Bank.  llieTe 
was  a  Judgment  for  plaintiffs,  and  defend- 
ant brings  error.    Afflimed. 

Brannan,  Hatcher  &  Martin,  tor  plaintiff  in 
error.  W.  A.  Wimbish  and  B.  D.  Burts,  for 
defendants  In  error. 

FISH,  J.  Tbe  record  before  ns  presents 
for  decision  the  single  question  whether  or 
not  the  plaintiff  in  the  court  below  conld  in- 
Toke  in  his  behalf  the  doctrine  of  equltaule 
subrogation.  DoubUess,  under  the  circum- 
stances disclosed,  he  may  be  in  need  of  the 
protection  sought;  yet,  as  this  is  not  the 
criterion  which  should  be  applied  In  deter- 
mining his  right  to  demand  the  aid  of  the 
conrtfl^  we  will,  before  undertaking  to  deal 
with  the  peculiar  facts  of  this  case,  enter 
upon  a  brief  discussion  of  the  general  princi- 
ples upon  which  equitable  Jurisdiction  in  this 
class  of  cases  is  based,  with  a  view  to  ascer- 
taining his  attitude  am  regards  the  other  pa> 
ties  at  Interest. 

As  defined  In  the  American  &  English  E<n- 
cyclopaedla  of  Law  (24  Am.  &  Eng.  Enc.  Law 
p.  187),  "subrogation  Is  the  substitution  of 
another  person  In  the  place  of  a  creditor  or 
claimant,  to  whose  rights  he  succeeds  In  re- 
lation to  the  debt  or  claim  asserted,  which 
has  been  paid  by  him  not  Toluntarily,  and 
contemplates  some  original  privilege  on  the 
part  of  him  to  whose  place  substitution  is 
claimed."  To  afford  relief  and  protection  to 
a  mere  volunteer,  an  uninvited  intermeddler 
In  the  affairs  of  others.  Is  not  remotely  con- 
templated by  the  doctrine  under  discussion. 
Sheld.  Snbr.  (2d  Ed.)  |  240;  Harris,  Subr.  { 
792;  8  Pom.  Eq.  Jnr.  1 1212;  24  Am.  &  Eng. 
EJnc.  Law,  281.  On  the  contrary,  "it  Is  only 
in  those  cases  where  the  person  advancing 
money  to  pay  the  debt  of  a  third  party  stands 
in  the  sitnatlon  of  a  surety,  or  is  compelled 
to  pay  it  to  protect  bis  o^<m  rights,  that  a 
conrt  of  equity,  aa  a  matter  of  course,  and 
without  any  agreement  to  that  effect,  substi- 
tutes him  in  the  place  of  the  creditor."  Sand- 
ford  V.  McLean,  8  Paige,  117,  cited  approving- 
ly In  Shlnn  v.  Budd,  14  N.  J.  Bq.  234,  238, 
Watson  V.  Wilcox,  39  Wis.  643,  650,  and  JBItna 
Life  Ins.  Co.  v.  Mlddleport,  124  U.  S.  S34,  650, 
8  Bnp.  Ct  625,  as  laying  down  the  correct 
mle.  This  rule,  it  will  be  observed,  distinct- 
ly recognizes  the  right  of  one  parting  with  his 
money  to  expressly  stipulate  that  he  shall  be 
substituted  for  and  occupy  the  position  of  an- 
other, whose  rights  In  the  premises  he  seeks 
to  acquire;  and  all  the  authorities  above  cit- 
ed agree  that  a  special  contract  of  this  na- 
ture, whenever  It  contemplates  what  Is  com- 
monly known  as  "conventional  subrogation," 
is  i>erfectiy  legitimate  and  enforceable.  "This 
convention  or  agreement  may  be  made  with 
either  the  debtor  or  creditor."  24  Am.  &  Eng. 
Enc.  Law,  291.  Albeit  a  person  thus  advan- 
cing his  money  at  the  Instance  of  the  debtor 
or  creditor  may  have  had  no  prior  connection 
with  the  transaction  between  them,  or  any 


interest  therein  it  may  be  necessary  for  him 
to  protect,  he  "is  in  no  true  sense  a  mere 
stranger  and  volunteer."  8  Pom.  Eq.  Jur., 
supra..  He  acquires,  by  contract  an  imme- 
diate concern  in  the  matter,  to  an  extent  equal 
to  that  of  the  person  to  whose  rights  it  is  ex- 
pressly agreed  he  shall  succeed,  and  conse- 
quentiy  is  entitied  to  claim  all  the  privileges 
necessarily  incident  to  a  realization  of  the 
fruits  of  his  bargain.  Harris,  Subr.  cited 
above.  Thus,  "one  who  advances  money  to 
pay  off  an  Incumbrance,  nxran  an  agreement 
with  the  debtor  that  the  security  shall  be 
assigned  to  him,  or  a  new  one  given  to  blm, 
will  be  subrogated  to  the  rights  of  the  Incum- 
brancer; and,  if  the  new  security  turns  out  to 
be  defective,  he  will  be  substituted  to  the 
benefit  of  the  prior  Incumbrance,  unless  the 
superior  or  equal  equities  of  others  would  be 
prejudiced  thereby."  24  Am.  &,  Eng.  Enc. 
Law,  292-294.  The  theory  upon  which  a 
court  of  equity  proceeds,  in  an  Instance  such 
as  that  Just  cited,  would  seem  to  be  that, 
where  one  expressly  contracts  with  a  debtor 
for  security  which  will  secure,  the  fact  that 
be  does  not  actually  get  it  is  Immaterial,  un- 
less equal  or  superior  rights  of  third  persons 
have  Intervened;  for,  as  against  the  debtor 
himself  and  all  parties  whose  rights  will  not 
be  injuriously  affected,  the  contract  between 
him  and  the  person  in  good  faith  advancing 
his  money  should  be  given  effect,  and  conse- 
quenUy  that  will  be  considered  done  which 
ought  to  have  been  doiye.  In  other  words, 
such  person  will  be  deemed  to  occupy  the  sit- 
uation in  which  he  would  have  been  placed 
had  the  contract  been  executed  in  strict  con- 
formity to  the  express  agreement  between 
the  parties,  and  his  rights  wIU  be  measured 
accordingly,  whenever  protection  of  him  does 
not  also  Involve  a  disregard  of  the  rights,  le- 
gal or  equitable,  of  others  concerned. 

Considered  in  the  light  of  the  principles 
above  enunciated,  we  see  no  merit  in  the 
contention  Insisted  upon  by  the  Merchants' 
&  Mechanics'  Bank  in  the  present  case,  that 
Tillman,  who  claims  to  have  advanced  his 
money  upon  the  distinct  understanding  that 
he  was  to  acquire  a  first  lien  on  the  property 
in  question,  is  to  be  regarded  as  a  mere 
volunteer.  Jefferson,  the  debtor  of  the  bank, 
and  the  owner  of  land  bought  subject  to  a 
security  deed  in  favor  of  Lamed,  procured 
Tillman  to  advance  the  money  necessary  to 
remove  this  incumbrance.  At  the  time,  the 
bank  was  the  holder  of  a  Junior  mortgage 
lien  upon  the  same  premises,  Jefferson  hav- 
ing previously  executed  a  mortgage  In  Its  fa- 
vor to  secure  his  debt  to  it  Of  the  exist- 
ence of  this  mortgage  lien,  TlUman  had  no 
actual  knowledge.  Therefore,  when  he  ac- 
cepted the  papers  executed  with  a  view  to 
giving  him  the  first  and  highest  lien  on  the 
property.  It  cannot  be  said  that  be  made  a 
mistake  of  law  as  to  the  legal  effect  of  these 
documents,  and  consequentiy  cannot  com 
plain,  for  the  reason  that  he  got  exactly 
what  be  bargained  for.   Had  it  not  been  for 
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the  bank*!  mortga^^e,  of  wblch  Tmman  waa 
ignorant,  the  security  accepted  by  him  would 
have  fnlly  come  up  to  that  contracted  for, 
and  he  wonid  hare  succeeded  to  the  rlJshtB  of 
LArned,  which  seems  clearly  to  have  -been 
In  contemplation  of  all  the  parties  to  the  ar- 
rangement by  which  his  security  deed  waa 
canceled.  Tillman  agreed  that  this  security 
deed  should  be  canceled  of  record,  but  he 
did  so  upon  the  understanding  that  papers 
should  be  bnmedlately  executed,  the  effect  of 
which  would  be  to  continue  In  him  a  lien 
of  the  rank  of  the  one  thus  sacrificed.  The 
present  case  Is  therefore  similar  to  that  of 
Trust  Co.  T.  Peters,  72  Miss.  1058,  18  South. 
497,  relied  on  by  defendants  In  error,  wherein 
it  waa  held  that  "where  money  Is  loaned 
under  an  agreement  that  It  Is  to  be  used  In 
paying  off  a  first  Ilen  on  the  borrower's 
property,  and  that  the  lender  is  to  have  a 
mortgage  thereon  as  primary  security,  the 
borrower  representing  that  the  holder  of  a 
second  mortgage  had  agreed  that  the  new 
mortgage  should  have  priority,  and  It  turns 
out  that  this  Is  untrue,  if  the  money  ad- 
vanced Is  applied  In  the  payment  of  the  first 
incumbrances,  and  mortgage  Is  taken  by  the 
lender  as  agreed,  he  will,  as  against  the  bor- 
rower and  the  holder  of  the  second  mort- 
gage, be  subrogated  to  the  lien  of  the  prior 
Incumbrance,  which  will  be  kept  alive  for 
his  protection,  although  It  was  not  expected 
or  Intended  that  he  would  be  subrogated 
thereto,  and  although  the  first  mortgage  waa 
canceled  as  agreed."  The  decision  was  put 
upon  the  ground  that  "the  bolder  of  the  sec- 
ond mortgage,  being  placed  In  no  worse  posi- 
tion by  the  transaction,  cannot  complain  of 
the  subrogation."  This  reasoning  applies 
with  equal  force  to  the  junior  Incumbrancer 
In  the  present  case,  1.  e.  the  bank.  Unquestion- 
ably, Jefferson  had  a  right,  as  against  the 
bank,  to  agree  with  Tillman  that,  if  the  lat- 
ter should  pay  off  the  lismed  Incumbrance, 
be  should  be  secured,  to  the  extent  of  the 
money  advanced,  by  a  Ilen  superior  to  that 
held  by  the  bank.  Accordingly,  the  bank 
cannot  complain  If  Tillman  Is  accorded  the 
benefit  of  his  agreement  with  Jefferson  for  a 
first  lien  on  the  property,  notwithstanding 
such  agreement  waa  not  actually  carried  out 
in  such  manner  as  to  effectuate  the  result  in 
contemplation.  No  contract  right  of  the 
bank  will  be  disturbed  or  affected  by  giving 
this  direction  to  the  case,  nor  will  the  bank 
be  deprived  of  any  advantage  save  that  re- 
sulting from  the  mistake  of  Tillman,  which, 
under  the  circumstances,  it  would  be  uncon- 
scionable to  assert.  The  bank  cannot,  as 
matter  of  right,  insist  that  the  present  status 
of  the  iHirties  remain  unchanged.  True,  the 
senior  Incumbrance  appears  of  record  can- 
celed. Yet  a  court  of  equity  has  power  to 
annul  the  cancellation  of  this  Instrument 
Oobb  T.  Dyer,  69  Me.  494.  Or,  In  determin- 
ing the  merits  of  Tillman's  claim  that  he  is 
entitled  to  be  subrogated  to  the  rights  Inci- 
dent to  this  prior  incumbrance,  it  may,  with- 


out formal  order  annulling  ita  cancellation,  be 
considered  aa  atlll  In  exist^ice,  to  the  end 
that  his  right  to  the  remedy  Invoked  mar 
not  be  defeated  by  a  clrcnmatanoe  wblA  has 
no  real  bearing  on  tUa  issue. 

It  la  urged  by  the  plaintlfl  In  error  that 
tliia  remedy— the  writ  of  Injunction— Is  a 
harsh  one,  and  should  be  granted  only  where 
absolutely  demanded.  But  what  other  re- 
course la  open  to  Tillman?  The  bank  re- 
fuses to  recognize  that  he  la  entitled  to  a 
lien  superior  to  Its  mortgage,  which  It  la  pro- 
ceeding to  foreclose.  If  a  sale  of  the  prop- 
erty takes  place  thereunder,  he  will  not  be  In 
a  position  to  file  a  claim  in  a  court  of  law  to 
the  proceeds  realized  from  the  sale,  and  the 
bank  will  thus  be  enabled  to  gain  an  undue 
advantage  over  him.  The  reply  Is  made  to 
this  that  he  does  not  affirmatively  sbow  that 
he  will  suffer  Irreparable  loss,  aa  he  holds 
other  security  for  his  claim,  of  a  character 
apparentiy  aa  good  or  better  than  tbe  land 
Itself.  This  argument,  however,  falls  to  ful- 
ly meet  the  Issue.  TlUman  undertakes  to 
show  that,  aa  between  himself  and  tbe  bank, 
he  Is  entitled  to  first  be  paid  out  of  the  land 
In  question;  and,  if  so,  the  mere  fact  that 
he  holds  other  security  will  not  defeat  this 
right,  or  funoish  any  excuse  for  the  bank  to 
disregard  the  same.  On  the  contrary,  the 
bank  may,  and  should,  be  restrained  from 
seeking  to  gain  an  inequitable  advantasre 
over  TlUman  by  an  attempt  to  enforce  Its 
lien  as  the  apparentiy  senior,  though  In  point 
of  fact  the  Junior,  Incumbrance  upon  the 
property.  The  present  action  has  for  Its  ob- 
ject merely  the  adjudication  of  the  qnc«tion 
whether  or  not  the  claim  of  TlUman  shnuld. 
In  equity  and  good  conscience,  take  prect-d- 
ence  over  the  Hen  being  asserted  by  tbe 
bank.  Whether  Jefferson  is  or  is  not  in- 
solvent can  have  no  bearing  upon  this  is- 
sue, which  involves  only  the  determln.<iti<in 
of  the  relative  dignity  of  the  two  liens  relied 
on,  respectively,  by  TlUman  and  the  bank. 
He  is  entitled,  under  the  evidence  submitted 
in  support  of  his  petition,  to  liave  his  de- 
clared the  superior  of  the  two.  If,  after  his 
rights  have  thus  been  established.  It  sJionld 
appear  that  Jefferson  Is  Insolvent,  and  the 
proceeds  realized  from  a  sale  of  the  land  wlB 
be  Insufficient  to  discharge  both  claims 
against  him,  the  bank  might.  In  an  appro- 
priate equitable  proceeding,  compel  Tillman 
to  first  exhaust  the  other  security  held  by 
him  before  going  upon  the  land  to  the  bank's 
prejudice;  but  in  no  otiier  event  can  the 
bank  defeat  the  right  of  Tillman  to  assert 
the  superiority  of  his  demand  against  Jef- 
ferson, and  subject  the  land  to  tbe  extin- 
guishment of  the  same. 

Again,  It  Is  Insisted  that  TlUman  is  not 
entitied  to  any  relief,  because,  by  the  exer- 
cise of  ordinary  prudence,  he  could  have  dis- 
covered all  the  facts,  and  taken  tbe  neces- 
sary steps  to  protect  himself.  As  above 
pointed  out,  however,  the  mistake  marte  by 
him  was  one  of  fact,  not  of  law,  in  suppos- 
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Ing  the  papen  taken  by  blm  as  security  con<- 
Btltuted  a  first  lien  on  tbe  property.  He  bad 
no  actnal  knowledge  of  the  bank's  mortgage, 
though  It  la  true  he  had  constructive  notice 
thereof,  tbe  same  having  been  duly  recorded. 
"To  be  sure,  be  might  have  learned  the  fact 
of  the  existence  of  [this  Hen],  had  he  exer- 
cised the  prudence  of  a  man  of  business  deal- 
ing with  a  stranger  In  relation  to  land,"  title 
to  which  was  claimed  by  tbe  latter.  "But 
a  searching  of  the  record  [was]  not  Indispen- 
sable." Oobb  V.  Dyer,  supra,  citing  Grimes 
T.  KlmbaU,  3  Allen,  SIS,  522.  The  doctrine 
of  constructire  notice  is  resorted  to  from  ne- 
cessity. Its  object  being  to  protect  the  rights 
of  Innocent  third  persons,  and  should  never 
be  applied  In  favor  of  parties  not  entitled  to 
the  protection  It  affords.  See  cases  cited  in 
note  1,  pp.  701,  792,  16  Am.  &  Eng.  Enc. 
lAW,  under  the  subhead,  "When  the  Doc- 
trine Is  Applied."  Obviously,  culpaWe  neg- 
lect on  the  part  of  one  seeking  tbe  aid  of  a 
court  of  equity  never  constitutes  a  valid  de- 
fense to  the  action  which  bis  adversary  can 
set  up  as  matter  of  right.  The  attention  of 
tbe  court  may  very  property  be  called  to  the 
fact  that  tbe  plaintiff  Is  chargeable  with  an 
Improvident  omission  to  take  care  of  him- 
self; but  the  refusal  of  the  court  to  lend  him 
aid  always  proceeds  upon  the  Idea  that  It  is 
under  no  duty  to  afford  him  relief  against 
his  own  unpardonable  blunders,  and  Is  never 
predicated  upon  tbe  theory  that  the  defend- 
ant has  a  right  to  excuse  his  own  alleged 
wrongdoing  upon  any  such  ground.  It  fol- 
lows that  It  must  plainly  appear  that  the 
person  seeking  the  aid  of  the  court  has  by 
bis  own  culpable  neglect  forfeited  all  claim 
to  Its  protection;  and,  if  any  doubt  upon  this 
■core  exists,  It  should  be  decided  In  his  favor, 
rather  than  In  that  of  the  opposite  party.  So 
far  as  the  present  case  Is  concerned,  we  can- 
not say,  as  matter  of  law,  that  Tillman's 
omission  to  avail  himself  of  the  opportunity 
afforded  him  by  tbe  public  records  to  become 
Informed  of  the  bank's  mortgage  constituted 
such  culpable  neglect  as  to  cut  him  off  from 
tbe  relief  be  seeks,  to  which,  upon  the  sub- 
stantial merits  of  the  case,  he  apparently  Is 
entitled.  Accordingly,  we  hold  that,  under 
the  pleadings  and  the  evidence  upon  which 
the  trial  Judge  based  ttie  Judgment  complain- 
ed of,  there  was  no  error  In  granting  an  In- 
terlocutory Injunction,  the  effect  of  which  Is 
merely  to  preserve  the  status  until  the  final 
bearing  of  the  case  before  a  Jury.  Judgment 
affirmed.  All  the  Justices  concurring,  except 
LUMPKIN,  P.  J.,  and  LITTLB,  J.,  absent  on 
account  of  sickness. 


(105  Ga.  836) 

AYHRS  V.  CHNTRAL  OF  QBOROIA  RT.  00. 
(Supreme  Court  of  Georgia.     Nov.  25,  1898.) 

DlKECTlKO  VeBDIOT. 

The  evidence  introduced  npon  the  trial  of 
Ibis  case  demanded  a  verdict  for  tbe  defend- 


ant.    Consequently  the  court  committed  no  er- 
ror in  directing  a  verdict  In  its  favor. 
(Syllabai  b;  the  Court.) 

Error  from  superior  court,  Baldwin  county; 
F.  C.  Foster,  Judge  pro  baa 

Action  by  Holt  Ayers  against  the  Central 
of  Georgia  Railway  Company.  Judgment  for 
defendant,  and  plaintiff  brings  error.  Af- 
firmed. 

Roberta  &  Pottle,  for  plaintiff  In  error. 
Lawton  &  Cunningham  and  John  T.  Allen,  for 
defendant  In  error. 

PER  .CURIAM.    Judgment  affirmed. 

LUMPKIN,  P.  J.,  absent  on  account  of 
■IcknesB. 

006  Oa.  8(7) 

THORNTON  T,  PERRT. 
(Supreme  Court  of  Georgia.     Nov.  26,  1888.) 
DiRSCTiire  Vbrdiot. 
The  court  has  no  authority  to  direct  a 
verdict,  except  where  there  ia  no  conflict  In 
tbe  evidence,   and  where,   with  all  reasonable 
deductions  or  inferences  therefrom,  a  particu- 
lar verdict  is  demanded.     Civ.   Code,   {  6331. 
The  evidence  in  this  case  does  not  bring  it 
within  the  exception. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Terrell  county; 
H.  C.  Sheffield,  Judge. 

Action  between  J.  A.  Thornton  and  J.  B. 
Perry.  From  the  Judgment,  Thornton  brings 
error.    Reversed. 

O.  B.  Wooten,  for  plaintiff  In  error.  J.  H. 
Onerry  and  J.  A  Lalng,  for  defendant  in 
error. 

PER  CURIAM.   Judgment  reversed. 

LUMPKIN,  P.  J.,  and  LITTLE.  J..  abMDt 
on  account  of  slcknesa. 


(IM  Oa.  (1) 
ZORN  T.  HANNAH  et  aL 
(Supreme  (3ourt  of  Georgia.    Nov.  26,  1808.) 

W^BRaOUSBMAN  —  CONTBAOT     TO     InSORB  —  NsW 

Trial— Newlt-Disoovekeo  Evidescb. 

1.  A  mere  statement  In  a  warehouse  receipt, 
"All  cotton  stored  with  ns  fully  insnred,"  will 
not  alone  constitute  a  contract  between  the 
parties,  requiring  the  warehouseman  to  insure 
the  cotton  of  his  customer,  and  rendering  him 
liable  for  the  value  of  the  same  when  destroy- 
ed by  fire. 

2.  The  evidence  authorized  the  verdict.  The 
alleged  newly-discovered  evidence  was  not  of 
a  character  which  ought  to  produce  a  different 
result,  and  there  was  no  error  in  overruling  the 
motion  for  a  new  trial. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Upson  county; 
M.  W.  Beck,  Judge. 

Action  by  A  M.  Zom,  for  tbe  use  of  H.  D. 
Adams  &  Co.,  against  Q.  W.  Hannah  &  Co 
Judgment  for  defendants,  and  plaintiff 
brings  error.    Affirmed. 
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8.  N.  Woodward,  J.  A.  Gotten,  and  WorrlU 
A  Lester,  for  plaintiff  In  error.  M.  H.  Sand- 
wich and  J.  Y.  Allen,  for  defendajita  In  mnr. 

OOBB,  J.  Zom,  suing  for  the  use  of  Adams 
ft  Co.,  alleged  that  Hannah  ft  Co.  were  In- 
debted to  him  for  the  value  of  four  bales  of 
<wttQn  stored  with  defendants  as  warehouse- 
men, which  were  destroyed  by  fire  by  reason 
of  the  negligence  of  the  defendants  In  placing 
certain  cotton  on  the  outside  of  their  ware- 
house, near  a  railroad  track.  Attached  to 
the  declaration  were  copies  of  receipts  given 
for  such  cotton,  the  first  of  which  was  dated 
November  22,  1893,  and  was  as  follows: 
"Iron  Warehouse.  G.  W.  T.  Hannah  &  Co., 
Proprietors.  Mark  [41  No.  [161].  Weight 
[450].  P.  Marks  [175].  Rec.  from  A.  M.  Zom 
one  bale  of  cotton,  marks,  numbers,  brands, 
«tc.,  as  margin,  subject  to  the  presentation 
of  this  receipt  only  on  paying  customary  ex- 
penses and  all  advances.  All  cotton  stored 
with  us  fully  Insured,  acts  of  Providence  ex- 
cepted. [Signed]  W.  D.  McKenzle,  for  the 
Proprietors."  An  amendment  to  the  deolara^ 
tlon.  In  effect,  alleged  that  the  receipt  stated 
a  contract  between  the  parties,  under  which 
the  defendants  were  bound  to  insure  the  cot- 
ton BO  stored,  and  that  by  reason  of  the  fail- 
ure 80  to  Insure  the  plaintiff  had  been  dam- 
aged to  the  amount  of  the  value  of  the  cot- 
ton. The  case  came  to  this  court  upon  ex- 
ceptions to  the  sustaining  of  a  general  de- 
murrer to  the  declaration,  and  the  judgment 
of  the  court  below  was  reversed;  It  being 
then  btid  tiiat  "the  declaration,  with  or  with- 
out the  amendment,  set  forth  a  cause  of  ac- 
tion, and  It  was  therefore  error  to  dismiss  the 
action  on  general  demurrer."  Zom  v.  Han- 
nah, 98  Oa.  634,  26  S.  E.  828.  Snbsequentiy, 
when  the  case  was  called  for  trial,  the  defend- 
ants made  a  motion  to  strike  so  much  of  the 
amendment  to  the  declaration  as  related  to 
the  insurance  clause  in  the  cotton  receipts. 
This  motion  the  court  temporarily  overruled, 
and,  at  the  conclusion  of  plaintiff's  evidence, 
«ustalned;  and  to  this  ruling  the  plaintiff  ex- 
cepted. There  was  a  verdict  for  the  defend- 
ants, and  plaintiff  moved  for  a  new  trial  on 
the  grounds  that  the  verdict  was  contrary 
to  law  and  the  evidence;  that  the  court  erred 
in  sustaining  the  motion  to  strike  above  re- 
ferred to,  and  because  of  certain  newly-dis- 
covered evidence,  which  was,  in  substance, 
as  follows:  On  the  day  of  the  fire  there  was 
cotton  stored  on  the  platform  on  the  east 
end  of  the  warehouse  of  the  defendants. 
There  was  cotton  stored  on  the  platform  from 
the  door  on  the  south  side  of  the  warehouse, 
around  to  within  a  few  feet  of  the  door  in 
the  east  end  of  the  warehouse,  which  east 
door  was  about  the  center  of  the  building. 
At  the  time  of  the  burning  of  the  warehouse 
there  was  stored  inside  of  the  warehouse 
about  200  pounds  of  loose  lint  cotton.  The 
court  overruled  the  motion  for  a  new  trial, 
and  the  movant  excepted. 

L  The  effect  of  the  ruling  made  In  this 


case  when  the  same  was  here  before  was 
that,  under  the  allegations  In  the  original 
petition,  there  was  a  cause  of  action  aris- 
ing out  of  the  failure  on  the  part  of  the  de- 
fendants to  deliver  to  the  plaJntifiF,  npon  de- 
mand, the  property  which  had  t>een  stored 
with  the  defendants  as  warehousemen,  and 
that,  under  the  allegations  in  the  amendment, 
there  was  a  cause  of  action  set  forth,  grow- 
ing out  of  the  negligent  manner  in  which 
the  warehousemen  had  lost  the  property  of 
their  customer.  Whether  the  clause  in  the 
receipt,  "AU  cotton  stored  with  as  fully  in- 
sured," stated  a  contract  between  tlie  plain- 
tiff and  the  defendants,  by  which  the  latter 
undertook  to  Insure  the  cotton,  was  not  pass- 
ed upon  by  this  court  This  question,  how- 
ever, Is  now  before  us  for  decision.  The  pe- 
tition, as  amended,  alleged  that,  "under  the 
contract  set  out  In  the  receipts  set  ont  in  the 
original  declaration,  the  defendants  agreed 
to  fully  Insure  the  cotton  so  stored,  which 
they  failed  to  do."  This  part  of  the  petition 
was  stricken  by  the  court,  and  0\e  ruling 
striking  the  same  Is  made  the  basis  of  one 
of  the  assignments  of  error.  It  is  necessary, 
therefore,  to  determine  whether  the  sentence 
quoted,  standing  alone,  was  sufficient  to  con- 
stitute a  contract  between  the  parties,  re- 
quiring the  defendants  to  Insure  the  cotton 
of  the  plaintiff.  A  warehouseman  has  an 
Insurable  Interest  In  the  goods  of  his  custom- 
er which  are  stored  with  him,  and  be  may 
Insure  the  same  in  his  own  name,  and  collect 
the  full  amount  of  the  insurance;  the  bal- 
ance, after  paying  all  charges  which  be  U 
enUtied  to  collect,  being  held  by  him  in  trust 
for  his  customer.  28  Am.  ft  Eng.  E^nc.  Law, 
670.  As  a  general  rule,  however,  a  ware- 
houseman is  not,  solely  on  account  of  the 
relation  existing  between  him  and  his  cus- 
tomer, bound  to  Insure  the  goods  stored  with 
him;  and  the  obligation  to  insure  arises  only 
when  there  Is  an  express  contract  to  that  ef- 
fect, or  when  there  Is  an  existing  custom, 
which  would  become,  under  the  principles 
of  law,  a  part  of  every  contract  entered  into 
between  the  warehouseman  and  his  custom- 
ers. Hamilton  v.  Moore,  9i  Ga.  707,  19  S.  K 
983.  There  Is  no  allegation  in  the  petition 
In  the  present  case  of  the  existence  of  a  cus- 
tom which  would  make  the  warehousemen 
liable  for  a  failure  to  Insure,  the  contention 
being  that  the  warehouse  receipt  makes  an 
express  contract  so  to  do.  A  warehouse  re- 
ceipt Is  ordinarily  only  evidence  of  a  contract 
between  the  warehouseman  and  his  customer 
that  the  former  will,  upon  demand  and  pay- 
ment of  storage  fees,  return  to  the  latter  the 
property  which  has  been  stored  with  him. 
The  paper  containing  the  warehouse  receipt 
may  also  contain  additional  stipulations,  but 
such  additional  stipulations  will  not,  in  them- 
selves, amount  to  a  contract,  unless  it  ap- 
pear that  the  terms  stated  were  agreed  npon 
by  the  parties,  and  that  there  was  sufficient 
consideration  moving  them  to  the  same.  The 
mere  statement,  "All  cotton  stored  with  ns 
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fuUy  Insured,"  Is  not  sufficient  to  constitute 
a  contract  to  Insure.  These  words  may  be 
misleading  and  productive  of  damage,  but 
they  are  not  sufficient  to  constitute  a  con- 
tract. If  It  had  been  alleged  that  there  was 
In  fact  a  contract  to  Insure  entered  Into  be- 
tween the  plaintiff  and  the  defendant  In  the 
case,  and  that  the  clause  In  the  receipt  waa 
a  mere  memorandum,  the  case  would  be  dif- 
ferent The  allegation  in  the  present  case 
la  that  the  words  above  quoted  constitute  a 
contract,  not  that  the  plaintiff  was  misled 
by  them,  and  did  not  Insure  on  accoiut  of 
snch  statement,  and  in  consequence  loss  re- 
suited  to  him  from  them  as  a  false  repre- 
sentation. We  do  not  thinic  that  the  words, 
in  themselves,  amount  to  a  contract  to  Insure; 
and  hence  there  was  no  error  in  striking  that 
part  of  the  petition  which  alleged  that  the 
warehouse  receipts  alone  contained  a  con- 
tract on  the  part  of  the  defendants  to  insure 
the  plaintiff's  cotton. 

2.  After  strils.lng  from  the  declaration  all 
allegations  setting  up  a  special  contract  to 
insure,  the  declaration  then  stood  as  setting 
forth  a  cause  of  action  growing  out  of  a 
failure  on  the  part  of  the  warehousemen  to 
exercise  due  care  in  preserving  the  property 
of  the  customer  In  their  charge.  There  was 
evidence  authorizing  the  Jury  to  find  that 
such  care  as  the  law  required  had  been  ex- 
ercised. The  alleged  newly-discovered  evi- 
dence seems  to  be  cumulative.  In  Its  charac- 
ter, of  evidence  introduced  on  the  trial;  but 
even  if  this  Is  not  true,  it  is  not  of  such  a 
character  as  to  authorize  this  court  to  control 
the  discretion  of  the  trial  Judge  in  overrul- 
ing the  motion  for  a  new  trial.  Judgment 
affirmed.  All  the  Justices  concurring,  except 
liUMPKIN,  P.  3^  absent  wi  account  of  slck- 


(106  Qa.  6E) 

WILLINGHAM  y.  RICHARDSON. 
(Snpreme  Oonrt  of  Georgia.     Nov.  26,  1898.) 
Hombstiai>—Bai.b— Right  to  Purohabb— Bxiou- 

TIOS. 

L  It  was  not  essential  to  the  validity  of  an  or- 
der of  coart,  regularly  granted  In  1886,  an- 
thorizing  the  sale  of  land  set  apart  as  a  home- 
stead, uat  the  judge  should  make  provision 
for  a  confirmation  of  the  sale. 

2.  Where  such  an  order  provided  In  express 
terms  that  the  head  of  the  family  and  his  wife 
were  thereby  authorized  and  empowered  to 
themselves  effect  a  sale  of  the  land,  the  mere 
fact  that  the  order  further  directed  tiiat  anoth- 
er person  designated  therein  shoald  receive  the 
proceeds,  and  be  charged  with  the  reinvest- 
ment of  the  same  in  other  property,  to  be  held 
as  a  homestead  in  lieu  of  the  land  anthorized 
to  be  so  sold,  would  not  raise  any  legal  ob- 
stacle to  the  latter  becoming  the  purchaser  un- 
der a  sale  made  in  pursuance  of  the  order  of 
court 

3.  The  plaintiff  in  fl.  fa.  having  successfully 
carried  the  burden  of  proof  resting  upon  him, 
the  trial  jndge  properly  refniied  to  dismiss  the 
levy  at  ue  dose  of  the  plaintiff's  evidence; 
and.  the  claimant  having  signally  failed  to  es- 
tablish her  claim  to  the  property  levied  on,  a 


finding  against  her  was  the  only  logical  reanlt 
which  could  have  been  reached. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Henry  county; 
M.  W.  Beck,  Judge. 

An  execution  in  favor  of  A  L.  Richardson 
was  levied  on  property  to  which  a  claim  was 
interposed  by  S.  0.  Wllllngham.  There  was  a 
judgment  for  plaintiff  In  execution,  and 
claimant  brings  error.    Affirmed. 

R.  O.  Lovett  and  J.  B.  Hutcheson,  for  plain- 
tiff In  error.  R.  T.  Daniel,  for  defendant  in 
error. 

LEWIS,  J.  1.  In  1886  D.  S.  Wllllngham 
and  wife  (the  latter  and  a  minor  child  being 
then  the  sole  surviving  beneficiaries  of  the 
homestead)  applied  to  the  superior  court  for 
leave  to  sell  the  land  and  reinvest  proceeds 
In  other  property.  The  court  thereupon  pass- 
ed an  order  granting  said  application,  the 
effect  of  which  was  to  provide  (1)  "that  the 
said  Darius  and  S.  C,  his  wife,  have  leave 
to  sell  said  land  at  private  sale,  and  they  are 
empowered  and  authorized  to  convey  to  the 
purchaser  a  fee-simple  title  to  said  land";  (2) 
"that  the  proceeds  of  said  sale  be  paid  .over 
to  W.  B.  Wlllingham,  the  guardian  ad  litem 
of  the  minor  beneficiary,  who  shall  reinvest 
the  same  In  other  lands  in  said  county  for 
the  like  use  and  purpose  as  the  land  author- 
Iced  to  be  sold  la  now  held  (that  is,  for  a 
homestead  for  said  Darius  S.  Wllllngham,  for 
nse  of  his  wife  and  minor  children),  and  that 
he  make  report  of  the  sale  and  reinvestment 
to  the  clerk  of  Henry  superior  court,  that  the 
same  may  go  on  the  Homestead  Book  of  Rec- 
ord." The  deed  of  December  20,  1889,  above 
referred  to,  recited  that  it  waa  made  by  virtue 
of  the  above  order  of  court,  and  purported  to 
have  been  executed  in  pursuance  of  a  sale  of 
the  homestead  property  to  W.  B.  Wllllngham 
for  a  consideration  of  $3,(X)0.  When  this  deed 
was  offered  In  evidence  by  the  plaintiff  in  fl. 
fa.,  it  was  objected  to  by  claimant  on  the 
grounds  (1)  "that  the  same  showed  it  was 
made  under  an  order  of  the  Judge  directing 
the  sale  of  homestead  property,  and  no  order 
of  court  was  shown  confirming  said  sale;" 
(2)  "that  the  same  was  made  to  the  person 
appointed  by  the  court  to  carry  out  the  sale, 
and  reinvestment  of  the  proceeds." 

As  to  the  first  point,  viz.  "confirmation  of 
sale,"  the  order  does  not  provide  for  same. 
Nor  is  this  order  to  be  treated  as  void  because 
of  the  omission  to  do  so.  Section  2847  of  the 
Civil  Code,  under  which  It  was  granted,  does 
not  make  "confirmation"  a  requisite  to  a 
valid  sale  of  homestead  property.  On  the 
contrary.  It  provides  that  the  "Judge  shall 
have  all  the  power  of  a  chancellor  to  provide 
the  means  and  mode  of  sale  and  reinvest- 
ment" While,  therefore.  It  might  hi  every 
case  be  highly  expedient  for  the  Judge  to 
provide  for  confirmation  by  the  court,  the 
statute  leaves  all  such  particulars  to  his  dis- 
cretion; and  an  order  not  requiring  conflrma- 
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tlon  woQid  not  be  for  that  reason  Illegal  and 
void.  Indeed,  the  plaintiff  In  error  apjiean 
to  recognize  that  section  2847  does  not  re- 
quire conflrmation  of  sale.  It  is  insisted  by 
counsel  In  his  brief,  however,  that  the  above- 
cited  section  is  to  be  read  In  connection  with 
section  3175,  which  provides  that  the  Judge, 
whenever  granting  any  order  to  sell  trust 
property,  "shall  require  the  trustee,  within 
sixty  days  from  the  date  of  said  order,  to 
flle  and  have  recorded  In  the  office  of  the 
clerk  •  •  •  a  written  report  on  oath  of  his 
actings  and  doings  under  such  order,"  etc., 
to  the  end  that  the  Judge  may  then.  In  the 
event  a  sale  has  been  consummated,  pass  an 
order  confirming  the  same,  If  deemed  advisa- 
ble. This  contention  cannot,  however,  be 
considered,  for  the  simple  though  abundant 
reason  that  the  act  from  which  section  3175 
was  codified  was  passed  in  1887,  long  after 
the  order  now  under  consideration  was  grant- 
ed. The  Judge  granting  same  could  not  have 
anticipated  the  passage  of  this  act,  and  fram- 
ed bis  order  accordingly,  conceding  this  act 
has  any  bearing  upon  the  sale  of  homestead 
property. 

2.  Dealing  with  the  second  exception  rais- 
ed: The  plaintiff  In  error  erroneously  as- 
sumes that  W.  B.  WlUIngham  was  "the  per- 
son appointed  by  the  court  to  carry  out 
the  sale,"  although  It  Is  true  he  was  charged 
with  "reinvestment  of  the  proceeds."  A 
casual  reading  of  the  order  of  court  wUl  dis- 
close that  D.  S.  WlUIngham  and  wife,  the 
applicants  for  leave  to  sell,  were  themselves 
authorized  and  empowered  to  dispose  of  the 
homestead  land  at  private  sale,  and  that 
W.  B.  WlUIngham  was  not  himself  charged 
with  the  duty  of  conducting  the  sale,  or  au- 
thorized to  exercise  any  supervision  there- 
over. He  was  named  as  the  'person  to  re- 
ceive the  proceeds  and  reinvest  the  same  In 
other  land,  and  was  bound  to  faithfully  dis- 
charge this  trust  alone.  The  case  is  not  simi- 
lar to  a  trustee  becoming  the  purchaser  at  his 
own  sale,  and  It  can  scarcely  be  said  that, 
under  the  order  of  court,  W.  B.  Wlllingham 
was  precluded  from  becoming  the  purchaser 
from  D.  S.  WlUIngham  and  wife,  who  were 
empowered  to  conduct  the  sale. 

3.  In  his  second  assignment  of  error,  plain- 
tiff In  error  excepts  to  the  Judgment  of  the 
court  refusing  to  dismiss  the  levy  on  the  ground 
that  the  land  could  not  be  sold  as  the  prop- 
erty of  W.  B.  Wlllingham,  unless  It  was 
shown  that  he  had  title  to  It  or  was  In  posses- 
sion of  It  "at  the  date  of  the  making  of  the 
deed  by  said  Wlllingham  to  secure  the  debt 
which  the  plaintiff  was  seeking  to  enforce"; 
claimant  contending  that  the  court  should 
have  taken  notice  that  the  plaintiff  was  seek- 
ing to  avail  himself  of  the  remedy  under  sec- 
tions 1989  and  1970  of  the  Code  of  1882,  and 
that  the  plaintiff  In  execution,  under  the  law, 
was  bound  to  show  either  titie  In  the  defend- 
ant, or  possession  In  him,  at  the  date  of  said 
security  deed.  So  far  as  the  evidence  dis- 
closes, W.  B.  Wlllingham  had  no  tltie  to  the 


land  when,  on  December  ISt  1888,  he  execnted 
the  deed  tx>  secure  the  loan;  for  the  deed  to 
him  from  D.  S.  Wlllingham  and  wife  ma 
not  made  until  December  20th  of  the  Mine 
year.  However,  it  Is  evident  the  plaintiff  !a 
fl.  fa.  was  not  relying  on  the  secnrlty  deed, 
or  attempting  to  assert  Its  lien  on  the  laud. 
but  relied  rather  on  the  deed  of  Decembef 
20th  made  to  defendant  In  fl.  fa.  by  clahn- 
ants,  as  showhig  titie  In  W.  B.  WlUIngham  oa 
date  of  levy.  Indeed,  It  was  the  claimant, 
not  the  plaintiff,  who  Introduced  the  aecnrit; 
deed.  No  attempt  seems  to  have  been  mads 
by  the  plaintiff  In  fl.  fa.  to  get  the  benefit  o( 
the  security  deed  by  filing  with  the  dert  ol 
court  a  deed  back  to  W.  B.  WlUIngham.  and 
selling  the  land  as  his  property  thereunder, 
even  If,  under  the  form  of  tiie  secnrlty  deed, 
which  was  not  drawn  In  conformity  to  tb* 
statute,  this  remedy  could  be  pnratied.  It  fol- 
lows, therefore,  that  the  court  could  not  take 
"notice  that  the  plaintiff  was  seeking  to  avail 
himself  of  the  remedy  under  sections  196B 
and  1970  of  the  Code  of  1882,"  and  therefore 
properly  declined  to  dtemlse  the  levy  on  the 
ground  that  it  was  not  shown  that  W.  B.  Wll- 
lingham had  titie  to  the  land,  or  was  In  pos- 
session of  It,  "at  the  date  of  the  making  ot 
the  deed  by  said  Wlllingham  to  secnre  the 
debt  which  the  plaintiff  was  seeking  to  en- 
force." 

The  only  remaUiIng  ground  to  be  consida- 
cd  is  that  embodied  In  the  third  assignment  In 
the  bin  of  exceptions,  alleging  the  court  com- 
mitted error  In  Its  final  Judgment  finding  Ox 
land  subject,  nxwn  the  ground  that  the  sale 
to  W.  B.  WlUIngham  was  void,  "for  tbe  fur- 
ther reason  that  no  part  of  tbe  purchase  mon- 
ey of  the  sale  had  been  paid,  and  plaintiff  did 
not  stand  In  the  place  of  Innocent  porcbasen 
without  notice."  The  only  evidence  npon  this 
point  was  the  testimony  of  W.  B.  Willing- 
ham,  who  swore,  generally,  "that  he  paid  no 
part  of  the  purchase  money  mentioned  In  the 
deed  to  him  by  D.  S.  WUUngham  on  Decem- 
ber 20,  18S9,"  and  "the  fact  that  he  had  not 
paid  anything  for  the  deed  made  by  D.  S. 
WUUngham  was  known  to  W.  A.  Brown  at 
the  time  said  Brown  took  the  application  for 
the  loan,  and  when  the  money  was  applied  to 
the  debts  of  D.  S.  WlUIngham."  It  appean 
that  Brown  was  the  agent  of  Rowlan.  tbe 
lender,  from  whom  the  plaintiff  In  fi.  te.  pur- 
chased the  loan  notes  without  recourse,  and 
in  Uke  manner  obtained  an  assignment  of 
the  security  deed.  Conceding,  then,  that  the 
original  lender  did  not  part  with  his  money 
on  the  faith  of  the  recital  In  the  deed  to 
W.  B.  WUUngham  that  the  homestead  prop- 
erty was  sold  to  him  for  a  consideration  of 
$3,000,  are  both  D.  S.  WlUIngham  and  hit 
wife  estopped  from  setting  np,  aa  against 
the  lender's  assignee,  that  the  deed  was  real- 
ly without  consideration?  Plaintiff  in  error 
contends  they  are  not.  We  are  Inclined  ti> 
think  the  doctrine  of  estoppel  would  apply 
In  such  a  case.  It  Is  true,  the  law  does  not 
make  conclusive  upon  the  grantor  tbe  recital 
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of  a  consideration  In  a  deed,  but,  notwith- 
standing such  recital,  will  allow  parol  proof 
to  show  that  in  point  of  fact  the  consideration 
baa  never  been  iiald.  Yet  it  cannot  be  doubt- 
ed, aa  a  general  rule,  the  grantee  cannot  set 
ap  Buch  a  plea,  and  dalm  on  that  account 
that  no  title  passed  to  him,  as  against  one 
who  occupies  the  position  of  an  innocent  pur- 
chaser, aa  doea  the  lender's  asalgnee.  so  far 
aa  the  record  discloaea  la  titia  case.  The  only 
renson  that  can  be  urged  why  this,  rule  would 
not  apply  here  la  the  fact  that  this  was  home- 
stead property.  While  the  sale  of  homestead 
property,  without  authority  of  the  court,  is 
absolutely  void,  and  no  recitals  In  a  deed  by 
the  beneficiaries  would  amount  to  an  estop];>el 
against  them  In  an  action  to  rescind  such  an 
unlawful  conveyance,  or  to  recover  back  the 
property,  yet  In  this  caje  this  disability  of  the 
husband  and  wife  was  removed  by  the  order 
of  court.  While  that  order  required  the  sale 
to  be  for  cash,  yet  these  parties  being  sol 
juris,  acting  under  the  power  delegated  to 
them  by  the  court,  and  the  recitals  of  their 
deed  showing  upon  Ita  face  that  the  order  of 
the  court  had  been  fully  complied  with,  we 
see  no  reason  why  the  doctrine  of  estoppel 
should  not  apply  to  them,  aa  against  the 
rights  of  an  innocent  purchaser,  who  had  the 
right  to  rely  upon  the  truth  of  the  recitals  con- 
tained In  the  deed  under  which  he  holds.  But 
conceding,  in  this  caae,  that  the  contention  of 
plaintiff  in  error  on  this  point  la  correct  the 
question  then  arises  whether  there  was  proof 
demanding  a  finding  that  the  deed  was  a  vol- 
untary conveyance,  without  consideration, 
and  therefore  of  no  legal  effect  The  deed  it- 
self was  Introduced  in  evidence,  and  recited 
a  sale  to  W.  B.  Wllllngham,  for  a  valuable 
consideration,  under  and  by  virtue  of  an  or- 
der of  court  If  he  actually  agreed  to  be- 
come the  purchaser  at  $3,000,  and  procured 
the  deed  to  be  executed  on  this  understand- 
ing, ita  validity  would  not  be  affected  by  the 
fact  that  he  actually  paid  no  part  of  the  pur- 
chase money  over  to  D.  8.  Wllllngham  and 
wife.  They  were  not  authorized  by  the  order 
of  court  to  receive  from  the  purchaser  the 
proceeds  of  sale;  so  If  he,  in  his  individual 
capacity,  purchased  the  property,  undertak- 
ing to  pay  himself,  as  trustee,  the  price,  he 
would  be  bound  to  comply  with  his  purchase, 
and  the  deed  would  not  be  a  purely  voluntary 
conveyau'.-e,  without  consideration,  notwith- 
standing the  purchase  money  was  not  actual- 
ly treated  by  him  as  being  In  his  hands  as 
trustee,  and  In  the  latter  capacity  he  did  not 
discharge  his  duty  to  reinvest  the  same. 
There  Is  not  a  word  in  the  evidence  going  to 
show  that  he  did  not,  as  the  deed  recites,  be- 
come the  purchaser  from  D.  S.  Wllllngham 
and  wife,  or  that  no  sale  to  him  actually  took 
place,  and  the  deed  was  a  sham.  His  denial 
of  the  recitals  in  the  deed  goes  no  further 
than  to  assert  in  effect  that  he  paid  over  to 
D.  8.  WiUingham  and  wife  no  part  of  the  $3,- 
000  which  he  was  to  pay,  and  for  which  he 
would  be  liable  to  accoaht  to  them  as  tmstesh 
SI  S.B.-61 


If  the  Intent  of  the  parties  was  that  the  sale 
waa  to  be  for  cash  under  the  order  of  court 
and  he,  aa  trustee,  acknowledged  receipt  of 
the  $3,000  which  he,  in  his  individual  ca- 
pacity, had  agreed  to  pay.  If  D.  S.  Willing- 
ham  and  wife  were  authorized  by  the  court's 
order  to  sell  to  W.  B.  Wllllngham,  but  not  tv 
collect  the  proceeds,  and  in  good  faith  ac- 
cepted his  offer  to  purchase,  it  would  not  be 
necessary  to  the  validity  of  the  sale  that  he 
sjhould  go  through  the  formality  of  taking  the 
$3,000  out  of  his  pocket  and,  in  his  In- 
dividual capacity,  paying  It  over  to  himself 
as  trustee.  If  a  sale  actually  took  place,— 
and  this  is  not  denied,— the  deed  would  not 
be  void  because  without  consideration,  not- 
withstanding the  fact  that  as  trustee,  W.  B. 
Wllllngham  did  not  reinvest  the  proceed* 
as  it  was  his  legal  duty  to  do;  but  it  would 
follow  that  D.  S.  Wllllngham  and  wife  could 
hold  him  to  his  trade  as  an  Individual,  treat 
the  purchase  money  as  coming  into  his  hands 
as  trustee,  and  call  him  to  account  in  that  ca- 
pacity. Tinder  the  very  loose  and  equivocal 
statements  of  W.  B.  Wllllngham  in  regard  to 
the  transaction,  it  would  be  going  a  great 
length  to  say  that  the  trial  Judge,  who  stood 
in  the  place  of  a  Jury,  was  bound  to  find  that 
the  deed  of  December  20,  1889,  was  a  volnn- 
tary  conveyance,  notwithstanding  its  recitals 
of  a  valid  sale,  and  therefore  did  not  pass  ti- 
tie  into  W.  B.  Wllllngham  in  his  character  as 
an  individual.  It  was  shown  by  the  plain- 
tiff that  W.  B.  Wllllngham  was  in  possession 
of  the  land,  presumably  under  this  very  deed, 
when  the  levy  was  made;  and  while  W.  B. 
testifies  explIcIUy  that  he  was  not  in  posses- 
sion In  1889,  when  the  loan  was  made,  he 
nowhere  undertakes  to  deny  that  when  the 
levy  was  made,  or  ever  since  1890,  he  has  not 
been  In  possession  claiming  as  owner  under 
the  deed  In  question,  which  has  been  duly  re- 
corded, and  thus  published  to  the  world.  We, 
therefore,  conclude  that  the  plalntitt  in  fl.  fa 
successfully  carried  the  burden  of  proof  rest- 
ing upon  him,  and  that  the  claimant  failed 
to  establish  her  claim  to  the  property  levied 
on,  and  that  the  Judgment  of  the  court  find- 
ing the  property  subject  was  the  only  logical 
result  that  could  have  been  reached.  Judg- 
ment affirmed.  All  the  Justices  concurring, 
except  LUMPKIN,  P.  J.,  absent  on  account 
of  sickness. 


(loe  Oa.  «7) 

CASTELLAW  v.  BLANCHARD  et  ai. 

(Supreme  Court  of  Georgia.     Nov.  26,  189S.) 

Bill  op  Bzobftiohs— CsitTinciATioir— Assiormbht 
OT  Ekkors  —  Nsw  Tbial — Brist  o»  Evi- 
myCE— ArFirAViT — Acthbntioatiom. 
1.  When  rulings  made  darinR  a  term  of  coturt 
which  continues  longer  than  30  days  are  com- 
plained of,  and  no  exceptions  pendente  lite  are 
filed  during  the  term,  the  final  Dill  of  exceptions 
must  be  certified  within  60  days  from  the  dat« 
of  the  decision  complained  of,  and  not  later 
than  SO  days  from  tlM  adjonmmant  a(  tha 
court 
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2.  Where  error  Is  assigned  npon  a  ruling  of 
the  Judge  requiring  the  movant  in  a  motion  for 
a  new  &tal  to  eliminate  certain  portions  of  the 
evidence  contained  in  the  brief  of  eyidence,  it 
must,  In  order  to  render  such  assignment  good, 
be  made  clearly  to  appear  that  the  evidence 
required  to  be  eliminated  was  material  to  a 
proper  determination  of  some  ground  of  the 
motion  for  a  new  triaL 

8.  The  word  "trial,"  as  used  in  Oir.  Code,  | 
K484,  which  prescribes  the  time  in  which  mo- 
tions for  new  trials  shall  be  filed,  is  used  in 
its  restricted  sense,  meaning  an  examination 
of  the  matter  of  fact  in  issue,  and  hence  such 
trial  ends  with  the  verdict  in  the  case. 

4.  Where  the  aflSdavit  filed  for  the  purpose 
of  relieving  the  plaintiff  in  error  and  hiB  coun- 
sel from  the  payment  of  costs  in  this  court 
appears  to  have  been  executed  before  un  of- 
ficial of  another  state,  and  there  is  no  authen- 
tication of  the  official  character  of  such  officer, 
the  affidavit  will  be  disregarded,  and  the  plain- 
tiff in  error  will  be  required  to  pay  the  costs 
in  this  court  as  a  condition  precedent  to  a  de- 
cision of  the  case. 

(Syllabns  by  the  Court) 

Error  from  superior  conrt,  Mnacogee  comity; 
W.  B.  Butt,  Judge. 

Action  by  W.  R.  Blanchard,  administrator 
of  F.  M.  Castellaw,  and  others,  against  C.  B. 
Bouse.  From  the  decree  In  the  case,  B.  T. 
Castellaw  brings  error.    Affirmed. 

6.  E.  Thomas,  Jr.,  and  Blandford  &  Grimes, 
for  plaintiff  In  error.  J.  H.  WorrlU,  L.  F.  Gar- 
rard, Reese,  Crawford,  McNeill  &  Levy,  and 
0.  J.  Thornton,  fi>r  defendants  In  error. 

COBB,  J.  At  the  May  term,  1888,  of  the 
superior  court  of  Muscogee  county,  the  case 
of  Blanchard,  administrator  of  F.  M.  Castd- 
law,  against  C.  B.  Rouse  and  others,  was  heard 
and  determined.  On  May  11th,  counsel  for 
O.  B.  Bouse  demurred  orally  to  certain  parts 
of  the  answer  and  cross  petition  of  B.  T.  Cas- 
tellaw. The  court  sustained  the  demurrer. 
Certain  Issues  of  fact  were  then  submitted  to  a 
jury,  and  on  May  12th  a  verdict  was  returned 
finding  the  Issues  submitted  against  the  con- 
tention of  B.  T.  Castellaw.  Counsel  for  the 
administrate  of  F.  M.  Castellaw  having  filed 
an  amended  petition  setting  forth  his  account 
with  the  estate,  and  asking  therein  for  ex- 
tra compensation  for  himself  as  administrator, 
It  was  agreed  that  this  application  should  be 
heard  and  determined  by  the  court  without  a 
Jury  at  such  time  during  the  term  as  the  court 
should  appoint  On  May  19th  B.  T.  Castellaw 
filed  exceptions  to  the  final  decree  which  was 
proposed  to  be  taken  upon  the  verdict  above 
referred  to,  and  also  objections  to  the  claim 
for  extra  compensation.  The  hearing  of  these 
exc^Uons  and  objections  was  postponed  until 
June  16th,  when  the  court  after  hearing  the 
evidence  on  the  application  for  extra  compensa- 
tion, refused  to  allow  the  same,  but  did  allow 
the  administrator  $100  as  attorney's  fees.  A 
final  decree  In  the  case  was  entered  on  the 
same  day.  On  that  day  the  defendant  B.  T. 
Castdlaw  made  a  motlMi  for  a  new  trial,  and 
the  hearing  of  this  motion  was  continued  ftrom 
time  to  time  nnUl  the  19th  day  of  August 
The  brief  of  evidence  presented  at  the  hearing 
of  the  motion  for  a  new  trial  contained  not 


only  the  evidence  Introduced  upon  the  tilal 
before  the  Jury,  but  also  that  introduced  be- 
fore the  Judge  upon  the  application  for  extia 
compensation.  Counsel  for  Rouse  objected  t» 
the  court's  approving  the  brief  <^  evidence 
thus  presented,  and  the  objection  was  ■nstaia- 
ed;  the  court  requiring  that  the  two  biiefi 
should  be  separated,  and  the  one  cootainhig 
the  evidence  adduced  on  the  trial  before  the 
Jury  should  be  filed  as  the  brief  ot  evidence 
with  the  motion  for  a  new  trlaL  After  ttw 
motion  for  a  new  trial  had  been  amended,  aid 
the  grounds  verified  by  the  Judge,  and  the 
brief  of  evidence  filed  and  approved,  counsd 
for  C.  B.  Rouae  moved  to  dismiss  the  motl(m 
upon  the  ground  that  the  same  was  not  "filed 
within  thirty  days  from  the  trial"  It  appean 
that  the  term  at  which  the  case  ■waa  disposed 
of  continued  longer  than  30  daya,  and  finally 
adjourned  on  June  27,  1898.  The  cotirt  sus- 
tained the  motion.  No  exceptions  pendente 
lite  were  filed  to  any  of  the  mlinga  above 
referred  to.  On  August  2001  a  final  bill  of  ex- 
ceptions was  certified  by  the  presldbig  Judge; 
In  which  are  the  following  asslgninenta  of  er 
ror:  (1)  The  court  erred  In  the  mllns  made 
on  May  11th,  In  sustaining  the  demnrrer  of 
C.  B.  Ronse;  (2)  the  court  erred  In  not  ruling 
specifically  on  the  exceptions  filed  by  B.  T. 
Castellaw  to  the  proposed  final  decree  wheo 
the  matter  of  extra  compensation  waa  decided, 
on  June  16th;  (3)  the  court  erred  In  ■ostatniog 
the  objections  to  the  brief  of  evidence,  and 
requiring  counsel  for  B.  T.  Castellaw  to  sepa- 
rate that  portion  of  the  brief  of  testimony 
submitted  to  the  court  on  May  19th  and  Jnoe 
16th  from  the  brief  of  testimony  submitted  te 
the  jury  on  May  12th;  (4)  the  court  etred  ig 
sustaining  the  motion  to  dismiss  the  motion  Ut 
a  new  trial  on  August  19th. 

1.  The  assignment  of  error  on  the  dedsioB 
sustaining  the  demurrer  of  C.  B.  Ronse  cannot 
be  considered,  as  the  bill  of  exceptions  coa- 
plaining  of  this  ruling  was  not  tendered  or 
certified  either  within  60  days  from  the  de- 
cision complained  of,  or  within  30  days  of  the 
adjournment  of  the  term  at  whidi  the  ded- 
sion  was  rendered.  This  is  also  tme  of  the 
two  assignments  of  error  relating  to  the  ex- 
ceptions filed  to  the  proposed  final  decree. 
Civ.  Code.  {  6539. 

2.  It  not  being  made  to  appear  that  that 
part  of  the  brief  of  evidence  which  contained 
the  testimony  introduced  before  the  Judge  on 
the  question  of  allowing  the  administrator  ex- 
tra compensation  was  in  any  way  material  to 
a  proper  determlnatlm  of  the  motion  for  a  new 
trial,  there  was  no  error  in  requiring  counsel 
for  movant  to  eliminate  such  testimony  fron 
the  brief  before  the  same  was  approved  by  the 
court 

3.  Was  the  conrt  right  In  dismissing  the  na- 
tion for  a  new  trial  because  not  filed  in  do* 
time?  An  answer  to  this  question  teqnlies 
us  to  determine  what  is  meant  by  the  word 
"trial,"  as  used  in  Civ.  Code,  {  5484.  whi<A 
declares  that:  "All  applications  for  a  new 
trial,  except  In  extraordinary  caaea.  moat  be 
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made  dnrln;  the  term  at  \rhlcb  the  trial  was 
had;  and  when  the  term  continues  longer 
than  thirty  days,  the  application  shall  be  filed 
within  thirty  days  from  the  trial,  together 
with  a  brief  of  evidence,  subject  to  the  ap- 
proval of  the  Judge,  and  subject  to  the  right 
of  amendment  allowed  in  applications  for  a 
new  trial;  but  all  applications  herein  provided 
for  may  be  beard,  determined,  and  returned 
in  vacation."  Is  the  word  "trial"  there  used 
in  its  broad  and  comprehensive  sense  ("the  In- 
vestigation and  decision  of  a  matter  in  issue 
between  parties  before  a  competent  tribunal. 
Including  all  the  steps  taken  In  the  case  from 
submission  to  the  Jury  to  the  rendition  of  Judg- 
ment"), or  Is  the  word  there  used  In  its  re- 
stricted sense  ("the  Investigation  of  the  mat- 
ter of  fact  In  issue")?  And.  Law  Diet  tit 
"Trial."  In  our  opinion,  the  word  as  used  in 
that  section  Is  to  be  grl'^en  only  its  restricted 
meaning;  that  Is,  the  sense  In  which  It  Is 
used  by  Sir  William  Blackstone  when  he  says: 
"Trial,  then,  Is  the  examination  of  the  matter 
of  fact  in  issue,  of  which  there  are  many  dif- 
ferent species,  according  to  the  difference  of 
tbe  rabject,  or  thing  to  lie  tried."  8  BI. 
Gomm.  83.  This  was  evidently  understood  by 
this  court  to  be  the  meaning  of  the  word  when 
the  case  of  King  v.  Sears,  91  Oa.  6T7,  18  S. 
B.  830,  was  decided.  While  there  is  no  direct 
ruling  on  the  point  in  that  case,  in  determining 
whether  the  motion  for  a  new  trial  had  been 
filed  in  due  time  the  number  of  days  was 
compnted  from  the  date  of  the  verdict,  and  it 
does  not  appear  In  the  statement  of  facts  that 
any  Judgment  had  ever  been  rendered.  When 
It  Is  kept  in  mind  that  the  section  nnder  con- 
sideration Is  dealing  solely  with  the  subject 
«f  motions  for  new  trials,  and  that  that  Is  the 
peculiar  and  appropriate  remedy  to  be  resorted 
to  when  'the  losing  party  desires  to  have  the 
facts  of  the  case  re-examined,  it  seems  to  be 
clear  that  the  word  "trial"  is  used  In  the  re- 
stricted sense  above  referred  to.  A  new  trial 
has  been  defined  to  be  a  "re-examination  of 
an  issue  of  fttct  in  the  same  court,  after  a  trial 
and  decision  by  a  Jury, -court,  or  referee." 
And.  Law  Diet  tit  "Trial,"  subhead,  "New 
Trial."  See,  also,  8  BL  (3omm.  387;  Stepb. 
PL  ft4-86.  The  motion  for  a  new  trial  not 
having  been  filed  within  30  days  from  the  date 
of  the  verdict,  the  court  did  not  err  in  dis- 
missing the  same  on  motion. 

4.  When  the  case  was  called  In  this  court, 
tbe  clerk,  as  was  his  duty  under  the  rules, 
called  the  attention  of  the  court  to  the  fact 
tliat  the  pauper  affidavit  filed  for  the  purpose 
of  relieving  the  plaintiff  In  error  from  the  pay- 
ment of  costs  was  signed  in  the  state  of  South 
Oarolina  before  a  person  describing  himself  as 
the  derk  of  the  common  pleas  court  of  Eldge- 
fleld  connty,  S.  0.,  and  that  there  was  no  au- 
thentication of  his  oflldal  character.  That 
such  an  aflldavlt  feould  not  be  received  Menu 


to  be  well  settied  by  the  decisions  of  this 
court.  In  Behn  v.  Tonng,  21  Oa.  207,  It  was 
held  that  "an  afildavit  administered  In  Florida 
to  a  bill  for  an  injunction  will  not  be  noticed 
here  without  authentication."  McDonald,  3., 
In  the  opinion,  says:  "Tbe  official  character  of 
the  person  administering  the  oath  Is  not  au- 
thenticated. It  cannot  be  recognized  here 
without"  In  Charles  v.  Foster,  56  Ga.  612, 
It  was  held  that  a  "claim  affidavit  and  bond, 
purporting  to  be  executed  In  another  state  be- 
fore a  notary  public  thereof,  cannot  be  re- 
ceived by  a  levying  officer  in  this  state  with- 
out due  authentication."  Judge  Bleckley,  in 
the  opinion,  says:  "Under  the  act  of  congress, 
even  the  Judicial  proceedings  of  the  court  It- 
self could  not  be  authenticated  thereby,  with- 
out a  further  certificate  from  the  Judge,  chief 
Justice,  or  presiding  magistrate  that  the  clerk's 
attestation  was  In  due  form.  If  the  letter  of 
the  act  of  congress  does  not  apply  to  the  case 
before  us.  Its  spirit  does,  as  there  Is  certainly 
no  reason  for  holding  the  clerk  competent  by 
his  mere  certificate  and  seal,  to  Impart  au- 
thenticity to  the  act  of  the  notary,  when  by 
like  means  he  could  not  impart  authenticity  to 
the  proceedings  of  the  very  court  which  he 
serves  as  clerk."  See,  also,  McAllister  v.  Man- 
ufacturing Co.,  64  Ga.  622.  The  official  char- 
acter of  the  person  attesting  the  affidavit  in 
the  present  case  not  having  been  properly  au- 
thenticated, the  affidavit  cannot  be  received. 
It  was  contended,  however,  that  after  the  rec- 
ord reached  this  court  a  proper  affidavit  bad 
been  filed  In  the  office  of  the  clerk  of  this 
eonrt,  and  that  accompanying  the  same  was  a 
good  and  sufficient  reason  why  the  original 
affidavit  was  not  properly  verified.  The  rea- 
son given  was  that  the  plaintiff  in  error  waa 
called  from  his  home  In  this  state  to  South 
Carolina  by  the  illness  of  his  wife,  and  that 
be  executed  the  second  affidavit  which  Is  now 
on  file  here,  as  soon  as  he  returned  home  from 
South  Carolina.  While  the  Illness  of  his  wife 
Is  such  providential  cause  as  to  have  Justified 
him  In  leaving  the  state  to  attend  her,  we  do 
not  see  how  this  prevented  him,  while  In  South 
C^arollna,  from  having  the  affidavit  admin- 
istered tn  that  state  duly  authenticated.  Even 
if  in  any  case  an  affidavit  which  Is  filed  tn 
tbe  office  of  the  clerk  below  after  the  record 
reaches  this  court  could  be  considered,  we  do 
not  think  there  Is  anything  In  the  present  case 
which  requires  that  It  should  be  done.  Conn- 
■el  for  plaintiff  in  error  was,  by  express  per- 
mission of  the  court,  allowed  to  argue  the  case 
subject  to  its  decision  on  the  sufficiency  of  the 
pauper  affidavit  to  relieve  him  from  the  pay- 
ment of  costs.  He  was  notified  that  the  affi- 
davit wonid  be  held  to  be  insufficient  and  the 
costs  have  been  paid.  Judgment  affirmed.  All 
the  Justices  concurring,  except  LUMPKIN,  P. 
J.,  and  LITTLHi,  J^  absent  on  account  of  sick- 
ness. 
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PAOB  at  aL  T.  DODSON  PBIMTBBS'  SUP- 
PLY CO.  rt  aL 

(Snpreme  Oonrt  of  Georgia.     Not.  28,  1888.) 

DBTOamON— IRCOBMALITIBS  IM    COMIIISSIOH— BTI- 
DBNOE — SaI.1 — ISSPBOTIOR  Of  Gk>ODB. 

1.  nie  failnre  of  the  commiBsionen  to  Insert 
tlieir  names  In  a  blank  commiaBion  to  examine 
a  wltnesa  doei  not  render  the  execution  of  the 
commission  invalid,  if  it  appear*  in  the  return 
who  the  commissioners  were. 

2.  There  was  no  error  in  the  ruling  complain- 
ed of  as  to  the  admiBail>iUt7  of  eridence.  The 
charges  complained  of,  when  taken  in  connec- 
tion with  the  entire  charge,  were  not  erroneous. 
The  cTidence,  though  conflicting,  was  amply 
sufficient  to  authorise  the  verdict,  and  there 
was  no  error  in  OTermlinc  the  motion  for  a 
new  triaL 

(Syllaboa  hj  the  Oonrt) 

Error  from  sopeiior  court,  Muscogee  conn- 
ty;  W.  B.  Butt,  Judge. 

Action  by  Dodson  Printere'  Supply  Compa- 
ny against  R.  W.  Page  &  Co.  To  a  cross  peti- 
tion Henry  Bartb  was  made  defendant  Judg- 
ment for  plaintiff  on  original  petition  and  for 
Barth  on  cross  petition.  Defendants  bring  er- 
ror.   Affirmed. 

0.  J.  Thornton,  B.  A.  Thornton,  and  J.  H. 
Worrlll,  for  plaintiffs  in  error.  W.  A.  Wlm- 
blsb  and  E.  D.  Hurts,  for  defendants  in  error. 

COBB,  J.  On  September  25,  1887,  the  Dod- 
son  Printers'  Supply  Company  brought  Its  pe- 
tition to  the  superior  court  of  Muscogee  coun- 
ty against  R.  W.  Page  &  Co.,  alleging,  in  sub- 
stance, that  on  V>ecember  10, 1896,  It  leased  to 
the  defendants,  tat  a  term  of  2>/ti  years;  two 
Thorn  Type-Setting  Machines,  for  $300  per 
annum  each,  for  which  defendants,  besides 
making  a  cash  payment  of  $200,  gave  prom- 
issory notes  to  the  plaintiff  for  $200  each, 
payable,  respectively,  April  10,  August  10, 
and  December  10,  1897;  April  10,  August  10, 
and  December  10,  189S;  and  April  10,  1899, 
—all  of  which  notes,  except  the  first,  had  been 
transferred  to  the  American  Type-Founders' 
Company,  Branch  D,  and  by  it  to  Henry 
3arth,  who  bad  Itrought  suit  in  the  city  court 
>>f  Columbus  upon  the  note  due  August  10, 
1897,  which  the  defendants  had  refused  to 
pay;  that  the  defendants  had  violated  cer- 
tain stipulations  of  the  contract  of  lease,  re- 
quiring them  to  operate  the  machines  and 
maintain  them  in  good  operative  condition  and 
repair,  and  have  them  cared  for  by  a  com- 
petent person;  and  that  they  were  about  to 
remove  the  machines  from  their  place  of 
business.  The  plaintiff,  prayed  for  an  Injunc- 
tion to  restrain  the  defendants  from  remov- 
ing the  machines,  and  for  damages  on  ac- 
count of  the  alleged  breadi  of  contract  The 
defendants  fil'ed  an  answer  In  the  nature  of  a 
cross  petition,  in  which  they  set  up  that  they 
were  Induced  to  enter  into  the  contract  by 
reason  of  representations  on  the  part  of  the 
plaintiff,  upon  which  they  relied,  to  the  effect 
that  .the  machines  were  in  perfect  condition, 
easily  managed,  and  would  consume  but  a 


small  amount  of  type,  wblch  lepieaentatloDs 
were  false  and  fraudulent,  and  tbat  tliey  were 
thereby  damaged  to  the  extent  of  $1,000, 
which  they  asked  to  recoup.  Tbej  avemd 
that  the  transfers  of  the  notes  were  fictitioiB, 
and  made  with  the  intention  on  tbe  part  o( 
the  plaintiff  and  the  transferreee  of  barriag 
the  defendanlji  from  setting  np  a  legal  de- 
fense to  the  notea  They  prayed  dat  tlte 
suit  in  the  city  court  be  enjoined,  that  the 
notes  be  declared  void,  and  for  general  reli^ 
Barth,  who  was  made  a  party  defendant  te 
the  cross  petition,  answered  that  he  obtained 
the  notes  in  good  faith  and  for  value,  befoR 
maturity,  and  he  prayed  judgment  in  his  fs- 
vor  against  the  defendants  for  the  amoont 
due  thereon.  Upon  the  trial  tbe  evldeiice 
was  conflicting  upon  nearly  all  of  the  ma- 
terial issues  in  the  case.  There  was  ervldence 
which  tended  to  establish  that  the  negotia- 
tions which  finally  resulted  in  tbe  contract 
sued  on  began  in  August  or  September,  1®^ 
and  continued  tor  several  months;  tbat  R.  W. 
Page,  of  the  firm  of  R.  W.  Page  St  Co.,  aboo: 
November  20,  1806,  saw  the  machines  ta 
operation  once  or  twice  in  Atlanta,  and  wi> 
given  ample  opportunity,  both  as  to  time  and 
otherwise,  to  satisfy  himself  as  to  the  diir- 
acter  of  the  machines  and  as  to  the  represec- 
tations  made,  if  any  had  been  made;  that 
the  machines  arrived  in  Columbus  about  Ko- 
vember  26th,  and  were  placed  in  position  iii 
the  office  of  Page  &  Co.,  and  not  nntil  tte 
lapse  of  10  or  12  days,  during  which  tlmf 
the  machines  were  in  operation  in  the  ofEoe 
of  Page  &  Co.,  under  their  immediate  snp-T- 
vlsion  and  subject  to  inspection  by  them,  was 
the  contract  sued  on  finally  executed.  Th« 
contract  bears  date  December  10.  1807.  Tt* 
evidence  as  to  when  Page  first  expressed  dis- 
satisfaction with  the  machines  is  conflictinz. 
Page  &  Co.  contended  tbat  they  exprvsi^ 
their  dissatisfaction  about  January,  1887.  and 
plaintiffs  contended  that  the  dlssatlsfactiaf! 
was  not  expressed  to  them  until  about  June 
7,  1887.  The  evidence  showed  that  the  note 
due  April  10th  was  paid.  R.  W.  Page  tegt:- 
fied:  '1  have  ceased  to  use  the  machines, 
because  I  could  not  get  the  results  oat  of 
them  at  alL  I  notified  Mr.  Johnson,  if  I  iv- 
member  correctly,  oa  the  10th  day  of  Jan-. 
1897.  I  had  paid  for  the  time  I  used  them, 
to  June  10th.  I  tiered  to  Mr.  Johnson  the 
machines,  asked  him  where  they  wantp<] 
them,  and  went  to  Atlanta.  Johnson  wa? 
out  of  the  dty.  A  Mr.  HiU,  one  of  their  officv 
men,  said  Mr.  Johnson  was  the  machine  maE. 
and  would  make  everything  all  right  X  toki 
him  I  was  willing  to  do  what  was  right,  but 
that  I  could  not  use  the  machines.  *  •  •  I 
made  a  cash  payment  that  carried  oa  to  April 
10th,  and  made  another  in  April,  and  another 
in  May,  and  another  in  June,  and  stopped, 
when  I  had  paid  up  to  the  time  I  used  one 
[machine],  np  to  the  10th  Jtdy,  and  the  orb- 
er  oae  had  gotten  so  bad  I  quit  using  It  two 
or  three  weeks  before."  There  was  evldenc* 
authorizing  the  Jury  to  Hud  that   the  ma- 


Digitized  by 


Google 


Oa.) 


8TANDBACK  v.  THORNTON. 


805 


chines  tutd  been  unnecessarily  damaged  by  die 
way  In  whlcdi  Page  &  Co.  had  used  them,  and 
that  to  put  them  In  proper  rq>air  would  1d- 
▼olve  an  expense  of  several  hundred  dollars. 
The  Jury  returned  a  verdict  in  favor  of  Barth 
for  $600,  with  Interest,  the  amount  of  three 
of  the  notes  held  by  him,  and  In  favor  of  the 
Dodson  Printers'  Supply  Company  for  $75, 
"damages  on  machines."  Page  &  Co.  moved 
for  a  new  trial,  which  was  overruled,  and 
they  excepted. 

1.  Several  witnesses  were  examined  In  be- 
half of  the  plalntltTs  by  Interrogatories  exe- 
cuted undec  a  commission.  Objection  was 
made  to  the  reading  of  the  answers  of  these 
witnesses,  on  the  ground  that  "no  commis- 
sioners were  named  in  the  commission  to  take 
the  interrogatories,  or  as  having  taken  them." 
In  the  case  of  Jordan  v.  Rivers,  20  Oa.  108,  a 
similar  question  was  Involved,  and  Judge 
Bennlng  in  his  opinion  uses  this  language: 
"We  think,  then,  that  the  Insertion  of  the 
comiiilssloners'  names  in  the  blank  in  the 
commission  annexed  to  Interrogatories  is  not 
indispensable  to  the  validity  of  an  execution 
of  the  commission.  The  only  object  there  can 
be  for  such  insertion  Is  that  of  Informing  the 
court  who  It  Is  that  have  executed  Its  com- 
mission. And  this  is  an  object  which  may 
be  accomplished  In  other  ways;  as  by  a 
iitatement  or  indication  in  the  captidn  of  the 
return,  or  in  the  conclusion  and  signatures  of 
the  return."  In  the  absence  of  a  statement 
to  the  contiaiy  in  the  motion,  for  a  new  trial. 
It  will  be  presumed  that  the  return  indicates 
the  names  of  the  commissioners  who  actually 
executed  the  commission,  either  by  having 
them  set  out  in  the  caption  or  by  their  sig- 
natures to  the  return.  There  was  no  error  In 
allowing  the  answers  to  the  interrogatoriea  to 
be  read. 

2.  The  motion  for  a  new  trial  contains  nu- 
merous exceptions,  some  referrhig  to  the  ad- 
mission of  evidence  and  others  to  the  charge 
of  the  Judge.  None  of  the  alleged  errors  are, 
in  our  opinion,  sufficient  to  require  the  grant- 
ing of  a  new  trial.  When  those  parts  of  the 
charge  which  ere  the  subject  of  exception 
are  read  in  connection  with  the  entire  charge, 
there  does  not  seem  to  be  any  material  error. 
In  fact,  taking  the  charge  as  a  whole,  the  case 
was  fairly  submitted  to  the  Jury  on  all  of  the 
material  Issues  Involved.  There  was  ample 
evidence  to  sustain  the  verdict.  The  Jury 
were  warranted  In  finding  that  Page  &  Co. 
bad,  before  the  making  of  the  contract,  am- 
ple opportunity  to  inspect,  and  did  in  fact  in- 
spect, the  machines,  and  knew  of,  or  could 
by  the  exercise  of  ordinary  diligence  have 
discovered,  the  defecta  of  which  they  after- 
wards complained;  and  that  notwithstanding 
this  they  executed  the  contract,  and  made 
payments  thereunder;  and  that  even  If  it  was 
true  that  they  did  not  discover  ontil  after  the 
execution  of  the  contract  that  a  fraud  had 
been  perpetrated  upon  them,  if  any  had  in 
fact  been  perpetrated,  they  did  not  upon  such 
dlaooTery  make  prompt  offer  to  rescind,  bnt. 


on  the  other  hand,  made  payments  under  the 
contract  If  these  things  were  true,  a  ver- 
dict against  Page  &  Co.  was  a  necessary  re- 
sult, under  the  Issues  made  in  the  case.  See 
American  Car  Co.  v.  Atlanta  Street  Ry.  Co., 
100  Ga.  254,  28  S.  E.  40,  and  cases  cited; 
Lunsford  v.  Malsby,  101  Oa.  38,  28  S.  E.  486. 
Judgment  affirmed.  All  the  Justices  concur- 
ring, except  LUMPKIN,  P.  J.,  and  UTTLB, 
J.,  absent  on  account  of  sickness. 


a06  Oa.  81) 
STANDBAOK  v.  THORNTON. 
(Supreme  Court  of  Georgia.     Nov.  26,   1888.) 

UORTOAOBS— FOKSCU>SCBE — PUROBASB    BI    JCOBT- 

OAQEB— Bond  for  Titlb— Proof  of 

EZECDTION. 

1.  While  a  mortgagee  cannot  himself  become 
the  purchaser  at  a  sale  of  the  mortgaged  prop- 
erty had  under  the  execution  of  a  power  con- 
tained in  the  instrument,  unless  the  mortgage 
expressly  authorizes  him  to  do  so,  a  purdaase 
!  by  him   at  a   sale,   made   fairly   and   without 
fraud,  is  not  void,  but  only  voidable,  at  the 
election   of  the   mortgagor  to  redeem  at  any 
time  before  final  jnd^ent  of  eviction. 
I       2.  When  the  anbscribing  witnesses  to  an  in- 
I  atrument'ln  writing  are  dead,  or  inaccessible, 
;  proof  of  the  actual  signing  by  the  alleged  mak- 
er is  primary  evidence  of  the  fact  of  execntion. 
'  In  such  cases,  it  is  not  necessary  that  the  proof 
shall  be  made  by  the  maker  himself,  nor  that 
the  maker  be  accoanted  for,  before  testimony 
of  other  witnesses  who  know  the  facts  shall  be 
admitted. 
(Syllabus  by  the  Court) 

Elrror  from  superior  court,  Talbot  county; 
W.  B.  Butt,  Judge. 

Action  by  8.  W.  Thornton  against  Madison 
Standback.  Judgment  for  plaintift,  and  de- 
I  fendant  brings  enor.    Reversed. 

Persons,  McOehee  &  Persona,  for  plaintUT  in 
error.  J.  J.  Bull  and  A.  J.  Perryman,  for  de- 
fendant In  error. 

COBB,  J.  S.  W.  Thornton  brought  an  action 
against  Tom  Standback  tor  the  recovery  of  80 
acres  of  land.  Madison  Standback  was,  upon 
hia  own  motion,  made  a  party  defendant,  and 
claimed  title  to  an  undivided  one-half  Interest 
In  the  land  in  dlqpute.  At  the  trial  the  plain- 
tiff Introduced  In  evidence  a  mortgage  trom 
Tom  Standback  to  S.  W.  Thornton  &  Bon,  cor* 
erlng  the  land  In  dispute,  dated  February  15, 
1896.  The  mortgage  gave  auOiority  to  the 
mortgagees,  upon  default  in  payment,  to  sen 
the  land  at  public  outcry,  after  advertising 
the  same  for  four  weeks  In  a  newspaper,  the 
proceeds  to  be  applied^  first,  to  the  payment  ot 
the  mortgage  debt  and  costs,  and  the  remain- 
der. If  any,  to  be  paid  to  Tom  Standback. 
Plaintiff  then  introduced  a  deed  from  S.  W. 
Thornton  &  Son,  dated  February  13. 1897,  con- 
veying the  land  to  Mahone,  In  consideration  of 
$25,  and  also  a  deed  from  Mahone  to  plaintiff, 
dated  February  13,  1887,  conveying  the  land 
upon  a  consideration  of  $30.  He  also  Intro, 
duced  newspapers  sliowing  advertisement  in 
pursuance  of  the  power  of  sale  contahied  In  the 
mortgage.    The  plaintiff  testlfled  that  he  waa 
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a  member  of  the  firm  of  8.  W.  Thornton  & 
Son,  and  that  Mahone  clerked  In  their  store, 
and  attended  the  sale,  and  purchased  the  land 
as  the  agent  of  witness.  Defendant  moved  a 
nonsuit,  cMi  the  ground  that  Thornton  having 
purchased  the  land  at  a  sale  had  by  the  firm, 
of  which  be  was  a  member,  and  there  being 
no  anthorlty  in  the  mortgage  for  him  to  be- 
come a  bidder  and  purchaser,  the  sale  was 
void.  This  motion  was  overruled,  and  the 
defendant  excepted.  Madison  Standback  tes- 
tified that  he  and  Tom  Standback  had  been  In 
possession  of  the  land  In  dispute  since  the  exe- 
cution of  a  certain  bond  for  title  to  the  land. 
This  bond  was  from  one  McCord  to  Madison 
and  Tom  Standback,  and  was  dated  February 
18,  1869,  and  attested  by  Terrell  Barksdale 
and  William  E.  Harvey.  The  purchase  mon- 
ey  was  paid  half  and  half  by  the  defendants. 
Tom  Standback  had  been  keeping  witness' 
part  of  the  land  as  his  tenant  for  16  years, 
witness  living  In  another  county.  Tom  Stand- 
back  Is  his  brother,  and  had  agreed  to  pay 
rent,  but  had  never  done  so.  The  amount  of 
the  rent  was  not  agreed  on,  nor  when  It  vras 
to  be  paid.  Barksdale,  one  of  the  witnesses  to 
the  bond  for  titles,  was  dead,  and  Harvey,  the 
other  witness,  was  somewhere  In  Texas.  Wit- 
ness did  not  know  what  had  become  of  Mc- 
Cord, the  obligor  In  the  bond.  Witness  had 
not  told  any  one  that  Tom  Standback  was  his 
tenant,  and  witness  had  not  returned  the  land 
for  taxes.  The  defendant  then  offered  in  evi- 
dence the  bond  for  titles  referred  to,  and  the 
plaintiff  objected,  on  the  ground  that  there  had 
been  no  proof  of  execution.  The  defendant 
then  introduced  Tom  Standback  as  a  witness, 
and  offered  to  prove  by  him  that  he  saw  Mc- 
Cord sign  the  bond  for  titles.  The  court  ruled 
that  the  witness  conld  not  testify  to  the  exe- 
cution ot  the  bond  by  McCord,  and  to  this  rul- 
ing the  defendant  excepted.  A  verdict  was 
rendered  for  the  plaintiff,  and  Judgment  was 
entered  in  accordance  with  the  same. 

1.  There  was  no  error  In  overruling  the  mo- 
tion for  a  nonsuit  While  the  general  rule 
Is  that  no  trustee  can  purchase  trust  prc^er- 
ty  at  his  own  sale,  and  therefore  a  mortgagee 
cannot  purchase  praperty  at  a  sale  which  la 
held  under  an  execution  of  the  power  author- 
izing such  sale,  unless  the  mortgage  expressly 
authorized  him  to  become  a  bidder  and  pur- 
chaser at  the  sale,  still  an  unauthorized  pur- 
chase by  the  mortgagee  will  not  render  the 
sale  void,  but  only  voidable,  at  the  instance 
of  the  mortgagor,  who  has  a  right  to  elect  to 
set  aside  the  sale,  provided  he  offer  to  re- 
deem at  the  time  that  he  so  elect  If  the  sale 
has  been  made  fairly  and  without  fraud,  it 
will  pass  title  to  the  mortgagee  as  purchaser, 
unless  the  mortgagor  offer  to  redeem  by  pay- 
ing the  debt  secured  by  the  mortgage  before 
Judgment  of  eviction  la  rendered  against  him. 
Palmer  v.  Young,  96  Ga.  246,  22  S.  B.  028; 
Banking  Co.  v.  Hates,  100  Ga.  Ill,  27  8.  B. 
880.  The  defendant  not  having  offered  to  re- 
deem the  property  before  suit  was  filed,  and 
not  offering  to  do  so  in  his  pleadings  or  in  his 


motion  for  a  nonsuit  there  was  no  error  bi 
refusing  a  nonsuit  on  the  gronnd  npon  wblcb 
the  motion  was  predicated. 

2.  We  think  the  court  erred  In  not  allo-w 
Ing  the  witness  Tom  Standback  to  testify  that 
he  saw  McCord  sign  the  Ixmd  for  titles.  The 
witnesses  to  the  bond  were  aoconnted  for. 
One  was  dead  and  the  other  inaccessible.  In 
such  cases,  any  comiietent  evidence  going  to 
show  that  the  paper  was  actually  executed  is 
sufficient  The  rule  applicable  to  Sfacb  caaei 
Is  stated  in  section  5245  of  the  CItU  Code 
which  Is  as  follows:  "Whenever  the  subscrib- 
ing witnesses  to  an  instrument  in  writing  are 
dead,  insane,  incompetent,  or  inaccesBible.  or, 
behig  produced,  do  not  recollect  the  transac- 
tion, then  proof  of  the  actual  signing  by.  or  of 
the  handwriting  of,  the  alleged  maker  shall  be 
received  as  primary  evidence  of  the  fact  of 
execution;  and  If  such  evidence  be  not  at- 
tainable, the  court  may  admit  evidence  of  file 
handwriting  of  the  subscribing  witnesses,  or 
other  secondary  evidence,  to  establish  such 
fact  of  execution."  See,  also,  MeVlcker  t. 
Conkle,  96  Ga.  684,  24  S.  E.  23;  KeDy  t. 
Saddlery  Co.,  99  Ga.  393,  27  S.  BS.  741.  Bu- 
chanan V.  Grocery  Co.  (Ga.)  81  S.  B.  105, 
While  it  Is  true  that  since  the  act  of  1895. 
now  embraced  in  section  6244  of  tl»e  Civil 
Code,  proof  by  subscribing  witnesses  may  be 
dispensed  with  If  the  jMirty  execntins  the  writ- 
ten Instrument  testifies  to  Its  execution,  still 
It  is  not  necessary,  where  the  witnesses  are 
dead  or  inaccessible,  that  the  party  exeentlng 
the  instrument  shall  be  called  as  a  -witness, 
or  that  his  absence  be  accounted  toe,  before 
other  proof  of  actual  execution  by  him  or  ot 
his  handwriting  is  admissible.  Judgment  re- 
versed. All  the  Justices  concnrnn^.  except 
LUMPKIN,  P.  J.,  and  LITTUB:,  J.,  abaott  oa 
account  of  sickness. 


ooeoa.  n) 
BEACH  V.  AVERBTT. 
(Supreme  Court  of  Georgia.     Nov.   20.   ISfiSu) 

DiSTBBSS  WaRRAMT — VaUDITT—  AKlEIlDIcain  » 

Affidavit. 

1.  The  fact  that  a  jurat  Is  not  attached  to  aa 
affidavit  in  a  distress  warrant  for  rent  is  sn 
amendable  defect,  and  does  not  render  the  war- 
rant issued  thereon  void,  when  it  appears  that 
the  oath  was  actually  taken  before  the  magis- 
trate issuing  the  warrant 

2.  The  warrant  was  not  void  becanae  tbt 
same  was  made  returnable  to  "the  next  terra 
of  the  court,"  without  designating  what  partic- 
ular court,  especially  when  the  magistrate  i>- 
suing  the  warrant  has  jurisdiction  to  try  any 
issue  that  may  be  made  thereon  by  the  defend- 
ant 

(Syllabus  by  the  Conrt) 

Error  from  sup^lor  oonrt,  Talbot  conniy: 
George  F.  Gober,  Judge. 

Action  by  J.  H.  Averett  against  Bonel 
Beach.  Judgment  for  plaintiff.  Defendant 
brings  error.    Affirmed. 

J.  J.  Bull,  for  plaintiff  in  error.  PerscoM, 
McGehee  &  Persons,  for  defendant  In  «ixar. 
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LEWIS,  J.  1.  It  appears  from  the  record 
In  the  present  case  that  the  oath  upon  which 
the  Justice's  warrant  for  rent  Issued  was  In 
writing,  and  was  In  tlie  usual  form  of  an  affi- 
davit for  tent  due  by  a  tenant  to  his  landlord. 
The  writing  Itself  recites  that  the  affiant  ap- 
peared before  the  magistrate,  the  name  of  the 
magistrate  and  his  official  designation  being 
given.  This  wrlttm  oath  was  signed  by  the 
aflBant,  who  was  the  plaintlft  below,  but  there 
was  an  absence  of  the  officer's  signature  to  tlie 
certificate  that  It  was  sworn  to  and  subscrib- 
ed before  him.  Following  the  affidavit  was 
the  distress  warrant  for  rent,  which  recited  on 
Its  face  that  the  affiant  made  affidavit  before 
the  officer  whose  signature  Is  attached  to  the 
warrant  and  whose  name  appears  In  the  body 
of  the  written  oath.  The  question  before  us 
for  decision  Is  whether  or  not  the  absence  of 
the  Jurat  from  such  oath  renders  the  entire  pro- 
ceeding absolutely  void.  To  constitute  a  com- 
plete affidavit,  three  essential  features  are 
requisite;  First,  the  written  oath  embodying 
the  facts  awom  to  by  the  affiant;  second,  the 
slgnatnie  of  the  affiant  thereto;  and,  third,  the 
Jurat  or  attestation,  by  an  officer  authorized 
to  administer  the  oath,  that  the  affidavit  was 
actually  sworn  to  and  subscribed  before  him 
by  the  affiant.  We  think  It  Is  a  matter  of  some 
significance  In  this  case  that,  under  section 
4818  of  the  Civil  Code,  the  Justice  may  Issne 
"a  distress  warrant  for  the  sum  claimed  to  be 
due,  on  the  oath  of  the  principal,  his  agent 
or  attorney,  In  writing."  Tie  word  "affida- 
vit" Is  not  used  In  this  section,  nor  Is  there 
any  special  requirement  that  this  written  oath 
should  be  attested  by  the  officer  before  whom. 
It  was  takoL  In  Hyde  v.  Adams,  80  Ala.  Ill, 
it  was  held  that,  "If  an  affidavit  for  an  attach- 
ment Is  In  fact  made  before  the  officer  who  Is- 
sues the  writ.  It  Is  not  necessary  that  It  shall 
be  signed  or  certified  by  him;  and  a  plea  In 
abatement,  'l>ecause  It  was  not  signed  by  the 
clerk,'  presents  an  immaterial  Issue."  In  the 
opinion  delivered  In  that  case  by  Clopton,  J. 
(pages  112,  113),  It  will  be  seen  that  this  de- 
cision of  the  oonrt .  was  based  upon  a  stat- 
ute of  the  state  which  required  the  oath  to  be 
reduced  to  writing,  and  subscribed  by  the 
party,  but  was  silent  as  to  certification  by  the 
officer.  But  It  is  not  necessaiy  to  base  our 
decisicn  in  this  case  upon  a  like  omission  in  the 
Georgia  statute.  Bven  construing  the  term 
"oath  •  •  •  In  writing"  In  the  section  of 
the  Code  above  cited  as  meaning  a  formal  affi- 
davit, we  do  not  think  the  absence  of  the  offi- 
cer's signature  from  the  affidavit  necessarily 
renders  the  proceeding  absolutely  void.  The 
object  of  such  a  certificate  Is  to  furnish  writ- 
ten evidence  that.the  oath  was  actually  taken 
by  the  affiant  It  Is  not  to  be  presumed,  there- 
fore, that  the  oath  was  actually  administered 
without  such  proof  appearing  upon  the  face 
of  the  papeta.  It  does  not  follow,  however, 
that  this  is  the  only  possible  proof  that  is 
admissible  npon  the  subject  In  the  case  of 
Borough  of  PottsvIIle  v.  Curry,  82  Pa.  St  443, 
it  was  held:   "An  appeal  from  an  award  of  ar- 


bitrators Is  not  vitiated  by  an  omlssi<n  of  tbe 
prothonotary  to  attest  the  Jurat,  if  the  record 
show  that  the  affidavit  was  In  fact  made." 
Strong,  J.,  in  bis  opinion  In  that  case,  on  page 
444,  says:  "It  [Oie  Jurat]  affords  evidence 
that  the  oath  was  taken,  but  It  Is  not  the  only 
possible  evidence.  When,  therefore,  the  pa- 
per filed,  being  In  form  an  affidavit,  was  found 
without  an  attestation,  It  was  competent  for 
the  appellant  to  show  by  other  evidence  that 
the  oath  w:as  made."  In  Cook  v.  Jenkins,  30 
Iowa,  452,  It  was  ruled:  "Proceedings  in  at- 
tachment canqot  be  successfully  attacked  on 
the  ground  that  the  Jurat  to  the  affidavit  is 
not  signed  by  the  officer  administering  the 
oath,  if  It  be  shown  that  the  affidavit  was, 
in  fact  sworn  to  before  him."  It  will  thus 
be  seen  from  authority  that  even  where  an 
affidavit  constitutes  the  basis  of  a  proceeding 
In  court,  and  Is  essential  to  the  validity  of  its 
processes.  It  Is  not  indispensable  that  the  Jurat 
should  be  signed  by  the  officer  who  adminis- 
tered the  oath,  the  material  question  being 
whether  or  not  the  oath  was  actually  adminis- 
tered and  taken;  and.  In  the  absence  of  tbe 
officer's  certificate  to  this  efiTect  aliunde  tes- 
timony may  be  received  to  establish  this  ma- 
terial fact  In  accord  with  this  principle  Is  tbe 
decision  of  this  court  In  Veal  v.  Perkerson,  47 
Oa.  92,  where  there  was  a  failure  of  the  offi- 
cer to  sign  the  Jurat  to  an  affidavit,  and  It  was 
ruled  that  the  Judge  committed  no  error  In 
permitting  the  magistrate  to  sign  the  Jurat 
nunc  pro  tunc,  as  he  bad  other  evidence  before 
him  that  the  oath  had  been  actually  adminis- 
tered. In  Smith  V.  Walker,  93  Oa.  262,  18  8. 
E.  830,  it  Is  decided  tbat,  the  Jurat  being  no 
part  of  the  affidavit,  a  general  demurrer  to 
its  sufficiency  will  not  reach  a  defect  in  the 
Jurat,  such  as  failure  to  add  to  the  name  of 
the  person  who  administered  the  oath  his  offi- 
cial designation.  This  was  an  affidavit  of  Ille- 
gality to  an  execution.  Especially  wlU  this 
rule  not  be  relaxed  in  Georgia,  on  account  of 
the  liberality  allowed  by  the  statute  to  litigants 
amending  their  pleadings,  extending  not  only 
to  ordinary  petitions,  answers,  and  pleas  In 
court,  but  also  to  affidavits  which  constitute 
Oie  foundation  of  summary  procesa  Civ.  Code, 
I  5122.  The  better  practice  would  be  to  re- 
quire the  magrlstrate,  after  proof  of  due  ad- 
ministration of  the  oath,  to  atta(^  his  certifi- 
cate to  tbe  Jnrat  ntmc  pro  time.  We  do  not 
believe,  however,  that  this  Is  absolutely  Indis- 
pensable to  the  legality  of  tbe  proceeding,  and 
will  not  reverse  the  Judgment  below  because 
no  such  moti4»i  was  made  by  plaintiff  in  the 
distress  warrant,  no  point  being  made  there- 
on in  the  argument  of  the  case  here. 

2.  We  find  nothing  in  the  statute  which  re- 
quires the  officer  Issuing  the  distress  warrant 
to  make  it  returnable  In  tbe  body  of  the  war- 
rant to  any  particular  court  The  law  Im- 
poses upon  the  officer  executing  the  warrant 
the  duty  of  returning  It  to  the  proper  court, 
but  Imposes  no  obligation  upon  tbe  Justice  to- 
suing,  it  to  embody  this  mandate  In  the  war- 
rant itself.    But,  even  if  it  did,  we  think  the 
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follo-nrlng-  words  !n  the  warrant  before  as 
sufficient  to  meet  snch  regulrem^it:  "And 
have  yon  the  said  sums  of  money,  together 
with  this  warrant,  before  the  next  justice's 
court  to  be  held  on  the  second  Saturday  in 
January,  1886,  to  render  to  the  said  Averett" 
The  justice  who  Issued  the  warrant  having 
Jurisdiction  of  the  sum  InTcrived,  a  fair  In- 
terpretation of  these  words  Is  that  his  in- 
tention was  to  make  the  paper  returnable  to 
his  court  Judgment  affirmed.  All  the  Jus- 
tices concurring,  except  LUMPKIN,  P.  J., 
and  LITTLE,  J,  absent  on  account  of  sick- 
ness. 

006  O*.  lOS) 

PINKSTON  T.  BARBELL  et  aL 

(Supreme  Court  of  Georgia.  Not.  26,  1898.) 
ExBCOTios  SaiiB— Bntbt  o»  Bid — Affidatit  of 

IlXKOAUTT. 

1.  A  purchaser  at  a  Judicial  sale  mast  comply 
with  his  bid,  whether  the  property  offered  for 
sale  is  the  property  of  the  defendant  in  execu- 
tion or  not.  It  follows,  therefore,  that,  where 
such  purchaser  is  the  plaintiff  In  execution,  the 
sheriff  will,  upon  a  proper  proceeding  by  the 
defendant  in  execution,  be  compelled  to  enter 
the  amoont  of  the  bid  as  a  credit  npon  the 
execution. 

2.  It  is  settled  law  of  this  state  that  an  affi- 
davit of  illegality  is  not  a  remedy  for  an  ex- 
cessive levy. 

(Syllabns  by  the  Conrt) 

Error  from  superior  court,  Quitman  county; 
H.  O.  Sheffield,  Judge. 

Action  by  J.  O.  Pinkston  against  J.  M.  Hax- 
rell  and  others.  Judgment  for  defendants, 
and  plaintiff  brings  error.    Reversed. 

Hlckey  &  Fort,  for  plaintiff  In  error.  W. 
C.  Wonill,  for  defendants  In  error. 

COBB,  J.  Pinkston  brought  hiB  petition 
against  Guilford,  sheriff,  Harrell,  former  sher- 
iff, and  O.  G.  Mercer,  alleging  that  J.  W. 
Mercer  had  obtabied  a  Judgment  against  him 
for  $400  principal,  with  Interest  from  Febru- 
ary 21,  1890,  at  7  per  cent,  per  annum,  and 
that  the  execution  issued  on  such  Judgment 
was  controlled  by  O.  G.  Mercer;  that  Har- 
rell, as  sheriff,  had  levied  such  execution  up- 
on an  undivided  one-half  interest  In  lot  of 
land  128,  In  the  Eighth  district  of  Quitman 
county,  and  that  the  same  was  sold  to  C.  G. 
Mercer  for  the  snm  of  $372,  which  amount 
should  have  been  entered  as  a  credit  upon 
the  execution,  but  was  not,  the  sheriff  refus- 
ing to  make  the  entry;  that  petitioner  had 
paid  upon  the  execution  after  the  levy,  and 
before  the  sale,  $268,  which,  together  with 
the  amount  bid  at  the  sale,  was  more  than 
sufficient  to  satisfy  the  execution,  and  the 
sheriff  refuses  to  turn  over  to  him  the  ex- 
cess in  his  bands:  that  Guilford,  as  sheriff, 
had  levied  the  same  execution  upon  the 
whole  of  lot  128,  In  the  Twenty-First  district 
of  Quitman  county,  and  as  soon  as  petitioner 
was  apprised  of  this  he  placed  an  affidavit 
of  Illegality  In  the  hands  of  the  sheriff,  in 
which  it  was  alleged  that  the  fl.  fa.  was  pro- 


ceeding illegally  for  the  following  reasjcs; 
(1)  That  the  amounts  paid  before  the  sale, 
added  to  the  amount  bid  at  the  sale,  w«c 
sufficient  to  pay  off  the  fl.  fa.  before  the  sec- 
ond levy  was  made;  (2)  because  tbe  levy  ii 
excessive.  The  sheriff  dlsregrarded  the  affi- 
davit of  Illegality,  and  sold  the  land  to  C.  G. 
Mercer  for  $50,  which  was  a  grossly  inade- 
quate price,  the  land  being  well  Improved, 
and  worth  at  least  $1,000.  Tbe  lots  de- 
scribed In  the  two  levies  are  the  same.  After 
the  first  sale  petitioner  paid  to  G.  G.  Merce: 
sums  aggregating  $78.79,'  which  should  be 
paid  back,  as  at  tbe  time  of  their  payment 
the  execution  was  fully  paid  off.  Petitiocer 
has  been  compelled,  by  the  wrongful  coo- 
duct  of  defendants,  to  employ  counsel  at  aa 
expense  of  $150.  Waiving  discovery,  be 
prays  that  the  sheriff  be  enjoined  from  giv- 
ing Mercer  a  deed,  or  from  putting  him  in 
possession  imder  and  by  virtue  of  the  sefood 
sale,  and  that  Mercer  be  enjoined  from  enter- 
ing Into  possession,  or  exercising  any  riglit 
of  possession,  thereunder;  that  tbe  seoi-nl 
sale  be  declared  void,  and  any  deed  made 
thereunder  be  canceled  and  set  aside;  sod 
that  Harrell,  former  sheriff,  be  required  to 
turn  over  to  petitioner  the  amonnts  real:2<>I 
from  the  first  sale  In  excess  of  tbe  amocnt 
due  on  the  execution;  and  for  general  reliiL 
By  amendment,  the  petitioner  atmck  frcos 
the  petition  the  name  of  Harrell  as  a  party, 
and  all  allegations  as  to  damage  by  blm,  asd 
the  prayer  for  relief  as  against  hlna;  and  far- 
ther amended  the  '  petition  by  substitnrla; 
$276  for  $372  as  the  amoimt  for  which  tte 
property  was  sold  at  the  first  sale,  and  by 
striking  all  allegations  of  Indebtedness  <a 
the  port  of  C.  G.  Mercer  to  tbe  plalstllT. 
The  execution  under  whidi  the  levies  w«« 
had  Is  attached  to  tbe  petition  as  an  exhiliii. 
and  upon  it  is  an  entry  of  the  sberllT  that  t^ 
undivided  half  Interest  in  lot  No.  128  in  Ok 
Eighth  district  was  levied  on  as  the  propertj 
of  the  defendant  in  &.  fa.  Tbe  petitlcfn  a 
amended  was  dismissed  on  a  general  demu- 
rer filed  by  the  defendants,  and  to  this  tbt 
petitioner  excepted. 

1.  Tbe  petition  alleges  that  a  sale  was  hsj 
pursuant  to  tbe  first  levy,  and  the  demumr 
admits  that  this  Is  true.  The  execution  a;- 
tached  to  the  petition  as  an  exhibit  conta:ai 
an  entry  of  the  sheriff  showing  that  the  ptcp- 
erty  was  levied  on  as  the  property  of  tbe  pe- 
titioner, who  was  the  defendant  In  execurioa 
The  petition  further  alleges  that  the  plaintiS 
in  execution  bid  In  the  property  at  tbat  sak 
at  an  amount  which,  together  wltb  certaa 
credits  on  the  execution,  was  snffldent  to 
satisfy  it  It  further  appears  that  tJie  plain- 
tiff in  execution  repudiated  Iiis  bid,  and  ths: 
the  sheriff  acquiesced  in  such  repndlatloL, 
and  refused  to  enter,  as  a  credit  on  tbe  exe- 
cution, the  amount  bid  by  the  plalntUI.  Tbat 
a  purchaser  at  a  Judicial  sale  is  bound  to  com- 
ply with  his  bid,  even  Ibough  he  gets  no  title 
to  the  property  offered  for  sale.  Is  the  weB- 
settled  law  of  this  state.    In  the  case  of  iffr 
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Wbwter  T.  Beayen,  8  Ga.  800,  t  was  held 
tliat,  "wliere  property  of  a  defendant  In  ex- 
ecution la  seized  and  sold  by  the  Bherlff,  and 
there  la  no  warranty  of  title  on  the  part  of 
the  defendants  In  execution  or  the  sherltC, 
the  maxim  of  caveat  emptor  applies,  and  the 
purchaser  of  property  at  sherlfTs  sale  can- 
not maintain  an  action  against  the  defendant 
In  execution  for  so  much  money  paid  to  his 
use,  on  failure  of  such  title  to  the  property  so 
purchased."  See,  also.  Worthy  y.  Johnson, 
Id.  236  (5);  Methrln  v.  Bexly,  18  Ga.  561.  In 
the  caae  of  Grafton  t.  Toombs,  58  Ga.  343,  It 
was  held  that,  in  the  distribution  of  a  fund 
realized  from  the  sale  of  property  which  was 
lerled  on  as  the  iHY^perty  of  the  defendant 
in  fi.  fa.,  the  fund  would  be  awarded  to  the 
oldest  Judgment  against  him,  notwithstand- 
ing he  had  no  title  to  the  property  sold.  In 
Ckrfbert  T.  Moore,  64  Ga.  OfXi,  It  was  ruled 
that  "a  purchaser  of  property  at  administra- 
tor's sale  cannot  repudiate  his  bid  because  of 
a  defective  title,  or  no  title  at  aU,  in  the  in- 
testate, when  there  is  no  fraud  or  misrepre- 
sentation by  the  administrator."  In  ttie  case 
of  Jinks  V.  Mortgage  Co.  (Ga.)  28  S.  B.  600, 
It  was  held  that  "where  an  execution  la 
levied  upon  the  property  ot  tbe  defendant, 
and  at  a  sale  had  in  pursuance  of  the  levy 
the  property  brings  a  sum  equal  to,  or  great- 
er than,  the  amount  due  upon  the  execution, 
snch  sale  satisfles  the  Judgment;  and  the 
process  la  thenceforth  functus  officio,  wheth- 
er marked  'Satisfied'  or  not."  It  was  further 
ruled  that  "an  entry  by  the  sherifC  upon  such 
execution,  stating  the  facts  above  indicated, 
so  long  as  it  stands  unchallenged  upon  the 
record.  Is  presumptively  correct;  and  In  the 
trial  of  an  issue  formed  upon  an  affidavit  of 
illegality  alleging  payment,  which  was  filed 
to  arrest  a  subsequent  levy  of  the  same  ex- 
ecution, such  entry  concludes  the  plalntifT." 
Three  things  are  settled  by  the  decisions  cit- 
ed above:  (1)  That  a  purchaser  at  a  Judicial 
•ale  must  comply  with  his  bid,  whether  the 
(>roperty  ofTered  for  sale  is  the  property  ot 
the  defendant  in  execution  or  not;  (2)  that  a 
sale  regularly  had  pursuant  to  law,  if  the 
amount  bid  equals  or  exceeds  the  amounts 
due  on  the  execution,  satisfles  the  Judgment 
against  the  defendant  In  execution;  and  (3) 
that  the  plaintiff  in  execution  Is  precluded  by 
an  entry  of  sale  by  the  sheriff  on  the  execution 
from  showing  that  there  had  been  in  fact  no 
sale.  In  the  present  case  the  execution 
shows  that  there  was  a  levy,  and  the  petition 
alleges  that  there  was  a  sale  pursuant  to  that 
levy.  A  petition  showing  these  facts  Is  good 
against  a  general  demurrer.  The  plaintiff  In 
execution,  who  was  alleged  to  be  the  purchas- 
er at  the  sale,  can  defend  by  showing  either 
that  there  was  no  sale,  or  a  state  of  facta 
which  would,  either  legally  or  equitably,  pre- 
clude the  defendant  in  fl.  fa  from  claiming 
any  benefit  under  the  alleged  sale.  Should  be 
fall  to  make  any  proper  defense,  the  court 
should  decree  that  he  comply  with  his  bid, 
and  that  the  sheriff  enter  the  amount  of  the 


same  as  a  credit  upon  the>  execution.  If  It 
appears  that  the  bid  was  of  a  sufficient 
amount  to  pay  off  the  execution,  then  it 
would  be  satisfied.  If  the  amount  of  the 
bid  was  greater  than  the  sum  due  on  the 
execution,  the  purchaser  should  be  required 
to  pay  over  to  the  sheriff,  for  the  use  of 
the  defendant  in  execution,  the  balance  re- 
maining aftn  the  execution  Is  satisfied.  The 
petition  in  the  present  case  set  forth  a  cause 
of  .action,  and  should  not  have  been  dis- 
missed on  demurrer. 

2.  It  is  settled  law  of  this  state  that  an 
affidavit  of  Illegality  Is  not  a  remedy  for  an 
excessive  levy.  Manry  v.  Shepperd,  57  Ga. 
68;  Rogers  v.  Felker,  77  Ga.  48.  Judgment 
reversed.  An  the  Justices  concurring,  except 
LUMPKIN,  P.  J.,  and  LITTLB^  J.,  absent 
oa  account  of  sickness. 

aoe  Ga.  84) 

OHIOAGO  BMMJ.  ft  MFG.  CO.  t.  TALBOT- 
TON CREAMERY  4r  MFG.  OO. 
(Sapreme  Court  of  Georgia.     Nov.  26,   1888.) 

Fl.Bi.DIKO  —  DnHnSRU  —  FrOFBRT   0»    CiONTBiOT 

SnSD    ON— CORPORATTOH— OhOANIIATIOS — 

MEOHANrOB'  LiBNB — BxrOBCXKBIlT. 

1.  If,  npon  the  hearing  of  a  demnrrer  to  a 
petition,  the  plaintiff  make  profert  of  a  written 
contract  which  is  the  foundation  of  the  suit, 
and  produce  and  read  tite  same,  it  thereby  l>e- 
comes  a  part  of  the  petition,  and  may  be  con- 
sidered oa  the  demurrer,  notwithstanding  It  is 
not  set  forth  in  the  petition  or  exhibited  thereto. 
The  better  practice,  however,  is  to  set  fortii 
the  instrument  In  the  petition  or  attach  it 
thereto  as  an  exhibit 

2.  Where  a  contract  for  the  erection  and 
eouipraent  of  a  factory  is  made  with  a  number 
of  natural  persons,  who  agree  therein  to  ob- 
tain a  charter  for  a  corporation,  in  which  eadi 
of  such  persons  shall  be  interested  to  the  ex- 
tent of  his  individual  liability  on  the  contract, 
and  such  charter  is  subsequentiy  obtained  and 
the  corporation  organized,  a  right  of  action 
upon  such  contract  arises,  after  the  comple- 
tion of  the  work  undertaken,  against  the  cov- 
poration,  and  the  right  of  action  against  Uie 
individuals  ceases.  In  snch  a  case  the  con- 
tractor would  have  a  lien  npon  the  factory  and 
its  equipment  and  a  claim  of  lien,  setting 
forth  that  such  a  contract  had  been  made  with 
the  individuals  (naming  them)  and  with  Uie 
corporation,  would  be  sufflcient  to  authorize  a 
foreclosure  suit  against  the  corporation  alone. 

3.  Contractors,  material  men,  machinists, 
and  manufacturers  of  machinery  do  not,  by  the 
taking  of   personal   security,    waive   tne   lien 

given  them   under  section  2801  of  the  (Svil 
ode. 
(Syllabus  by  the  Oonrt) 

Error  from  superior  court,  Talbot  county; 
W.  B.  Butt  Judge. 

Action  by  the  Chicago  Building  &  Manofae- 
turlng  Company  against  the  Talbotton  Cream- 
ery &  Manufacturing  Company.  Judgment 
for  defendant,  and  plaintiff  brings  error.  Re- 
versed. 

J.  J.  Bull,  A.  3.  Ferryman,  and  Glenn  ft 
Rountree,  for  plaintiff  in  error.  Brannon, 
Hatcher  ft  Martin,  for  defendant  in  error. 

COBB,  J.  The  petition  of  the  Chicago 
Building  ft  Manufacturing  Company,  in  sab- 
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stance,  alleged:  It  is  a  corporation,  incor- 
porated under  the  lawB  of  the  state  of  H- 
Unols,  and  Is  a  manufacturer,  machinist,  and 
contractor  and  furnisher  of  materials.  In 
1895  it  contracted  with  certain  persons  nam- 
ed and  the  Talbotton  Creamery  &  Manufac- 
turing Company,  all  of  said  county.  After 
the  contract  was  made,  the  parties  named 
were  Incorporated  under  the  laws  of  Georgia 
as  the  Talbotton  Creamery  Sc  Manufacturing 
Company.  The  contract  was  made  with  the 
persons  named  and  the  company,  for  the  pur- 
pose of  building  a  creamery  on  a  described 
lot  in  the  town  of  Talbotton.  The  building 
was  erected  and  fully  equipped  for  a  creamery 
at  and  for  the  sum  of  $3,950,  all  of  which  has 
been  paid  except  $1,359.35,  and  for  this  sum 
the  petitioner  has  taken  no  personal  security. 
In  June,  1895,  petitioner  completed  the  build- 
ing and  creamery  equipment  and  machinery, 
in  compliance  with  its  contract,  and  thereup- 
on the  defendant  became  Indebted  to  it  in  the 
sum  last  above  mentioned,  besides  interest 
On  September  25,  1S95,  and  within  three 
months  of  the  completion  of  the  worlc  re- 
quired under  the  contract,  petitioner  filed  its 
claim  of  lien  against  the  individual  subscrib- 
ers and  the  corporation  on  the'  building  and 
machinery  furnished  by  it,  and  upon  the 
lot  upon  which  the  building  was  situated, 
and  the  same  was  recorded  in  the  office  of 
the  derlt  of  the  superior  court  as  required 
by  law.  The  action  Is  commenced  within 
12  months  from  the  time  the  debt  which  is 
the  foundation  of  the  lien  became  due.  The 
prayers  were  that  a  lien  on  the  building, 
machinery,  and  lot  be  set  up  and  established, 
and  that  process  Issue  against  the  Talbotton 
Creamery  &  Manufacturing  Company.  The 
defendant  demurred  to  the  petition,  on  the 
ground  that  the  allegations  were  Insufficient 
in  law  to  authorize  the  foreclosure  of  the 
lien  as  claimed  or  to  authorize  a  recovery  in 
the  suit  The  court  sustained  the  demurrer 
and  dismissed  the  petition.  The  bill  of  excep- 
tions sets  out  a  copy  of  the  contract  between 
the  parties,  and  states  that  in  the  argument 
upon  the  demurrer  the  defendant's  counsel 
used  the  contract  "as  a  profert"  The  order 
of  the  Judge  sustaining  the  demurrer  contains 
this  clause,  "PialntlfTs  counsel  made  profert 
of  the  written  contract  which  was  the  founda- 
tion of  the  suit,"  and  It  appears  from  the  or- 
der that  the  Judge  treated  the  contract  as  a 
part  of  the  petition.  The  contract  referred 
to  was,  in  substance,  as  follows:  The  plain- 
tiff Is  referred  to  in  the  contract  as  the  party 
of  the  first  part  and  the  persons  named  in 
the  petition  as  defendants  are  referred  to  as 
the  party  of  the  second  part  The  purpose  of 
the  contract  Is  to  provide  for  the  building, 
erecting,  completing,  and  equipping  for  the 
party  of  the  second  part  a  butter  and  cheese 
factory  at  or  near  Talbotton,  Oa.  The  char- 
acter of  tbe  building  and  equipment  of  the 
factory  is  fully  set  forth.  The  party  of  the 
second  part  "agrees  to  select  describe,  and 
furnish,  at  its  own  expense,  within  ten  days 


from  the  date  of  this  contract,  saltable  and 
reasonably  level  land,  with  good  tlUe,  and 
water  ready  to  connect  pump  to,  for  the  use 
of  said  factory,  and  agrees  within  the  same 
time  to  appoint  an  executive  committee  witli 
full  authority  to  represent  second  party's  In- 
terest while  first  is  discharging  said  con- 
tract" The  party  of  the  first  part  agrees 
to  erect  a  butter  and  cheese  factory,  as  set 
forth  in  the  specifications,  for  $3,950,  payable 
in  cash  when  the  factory  is  completed.  The 
party  of  the  second  part  agrees  to  pay  that 
amount  when  the  factory  Is  erected,  and  the 
building  is  to  be  completed  wltbin  90  days 
after  the  amount  above  mentioned  Is  sub- 
scribed. As  soon  as  that  amount  Is  mbscri^" 
ed,  and  within  a  reasonable  time  thereafter, 
the  party  of  the  second  part  agrees  "to  hicor- 
porate  under  the  laws  of  the  state,  as  there- 
in provided,  fixing  the  aggregate  amount  of 
stock  at  not  less  than  the  amount  subscribed, 
to  be  divided  into  shares  of  $100  eacb.  Saia 
share  or  shares,  as  above  stated,  to  be  Issued 
to  the  subscribers  hereto  in  proportion  to 
their  paid-up  interest  herein,  and  It  is  herein 
agreed  that  each  stockholder  shall  be  liable 
to  the  corporation  only  for  the  amount  sub- 
scribed by  him  and  no  more."  Subscriptions 
to  any  amount  in  excess  of  the  amount  above 
named  are  authorized  by  the  contract,  but  all 
such  subscriptions  "shall  belong  to  tbe  first 
party  until  the  full  contract  price  has  been 
fully  collected  therefor.  The  remainder  of  tht 
subscriptions,  after  the  first  party  has  heev 
fully  paid,  is  the  property  of  the  second  party, 
and  may  then  be  by  the  second  party  also  col- 
lected and  used  as  working  capital."  "Hie 
contract  Is  signed  by  the  plaintiff  company, 
and  also  by  the  persons  named  in  the  petition, 
in  the  following  way: 

Amoont  of 
Names  of  No.  of  Stocks  After 

Subscrlliers.  Shares.  Iacorporatii'"j. 

E.  H.  Spivey  1  $100  00 

W.  T.  Cosby  2  200  OC 

W.  C.  Turner  %  BO  00 

Etc.,  etc. 

Attached  to  the  contract  Is  a  communication 
addressed  to  the  plaintiff,  signed  by  four 
persons,  styling  themselves  the  "regularly  ap- 
pointed executive  committee"  of  the  party  of 
the  second  part,  in  which  it  is  stated  that  a 
descr]I)ed  tract  of  land  has  been  selected  by 
them  upon  which  to  erect  the  butter  and 
cheese  factory,  and  that  they  have  accepted 
the  same  as  suitable  for  the  purpose,  and 
agree  to  indemnify  plaintiff  against  all  ad- 
verse claimants,  and  authorizes  the  plaintiff 
to  proceed  to  erect  the  factory  thereon  ac- 
cording to  the  contract 

1.  Tbe  first  question  to  be  determined  Is: 
Did  the  court  have  a  right  to  consider  thii: 
contract  in  passing  upon  the  demurrer  filed 
to  the  petition?  Tbe  contract  is  the  founda- 
tion of  tbe  action.  It  Is  nether  embodied 
in  the  petition  nor  exhibited  thereto,  nor  is 
a  technical  profert  of  the  s.ime  made  in  tbe 
pleadings.  It  appears,  however,  distinctly 
from  the  record,  that  on  the  hearing  an  oral 
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profert  of  the  contract  was  made;  that  it 
was  produced;  that  It  was  read;  that  counsel 
for  both  parties  argued  the  case  upon  the 
theory  that  the  contract  waa  a  part  of  the 
pleadings;  and  that  the  ruling  by  the  court 
was  also  based  uiton  this  assumption.  While 
the  contract  did  not  come  before  the  court 
and  become  a  part  of  the  record,  In  compli- 
ance with  the  technical  rules  of  profert  and 
oyer  as  they  have  existed  at  common  law 
t-iuee  the  day  of  written  pleading,  still  we 
are  of  the  opinion  that  under  the  liberal,  and 
we  might  say  loose,  practice  which  Is  allow- 
able in  this  state,  the  contract  was  properly 
before  the  court,  became  a  part  of  the  iietl- 
tlon,  and  was  therefore  properly  considered 
by  the  court  In  passing  upon  the  demurrer. 
While  at  common  law  profert  was  required 
only  In  cases  where  the  party  claimed  or  Jus- 
tified under  a  deed,  and  was  not  necessary 
where  the  suit  or  defense  was  founded  upon 
an  Instrument  not  under  seal,  still  the  rule 
in  this  state  requires  that  profert  should  be 
made  of  any  note  or  other  Instrument  which 
Is  the  foundation  of  the  action,  whether  the 
same  be  under  seal  or  not.  Steph.  PL  pp.  67, 
437;  Smith  t.  Slmms,  9  Ga.  418.  It  seems, 
therefore,  that  In  the  present  caae  the  plain- 
tiff should  have  set  out  in  bis  petition  the 
substance  of  the  contract  which  is  the  founda- 
tion of  the  action,  or  he  should  have  ex- 
hibited to  his  petition  the  material  parts  of 
the  same,  or  made  profert  of  It  In  the  plead- 
ing,—that  is,  after  referring  to  the  contract, 
used  the  formula,  "which  Is  hare  to  the  court 
shown";  and  in  the  latter  case  the  defendant 
would  have  had  a  right  to  demand  oyer  of  the 
instrument,— that  is,  that  the  same  be  filed 
for  Inspection,  and  subject  to  be  treated  in 
the  after-progress  of  the  case  as  embodied  In 
the  petition  itself.  At  common  law,  In  all 
cases  where  profert  of  an  Instrument  was  re- 
lulred  to  be  made  and  was  made,  and  oyer 
was  demanded,  and  the  Instrument  read  in 
tbe  days  of  oral  pleading,  or  filed  for  Inspec- 
tion since  the  day  of  written  pleaaing,  the 
Instrument  which  was  the  subject  of  the 
profert  became,  after  the  granting  of  oyer,  a 
part  and  parcel  of  the  pleading  which  con- 
tained the  profert  Gould,  PL  (6tb  Ed.)  pp. 
408,  409.  'Hiat  author  also  says:  "He  who 
la  entitled  to,  and  obtains,  oyer  of  a  deed,  la 
not  bound  to  take  any  notice  of  it  hi  his  plead- 
ing; the  object  of  granting  It  being  merely 
to  enable  him  to  do  so,  at  his  pleasure.  He 
may,  however,  after  reciting  the  instrument 
verbatim  on  the  record,  avail  himself  of  any 
advantage  which  any  part  of  It,  not  set  out  by 
bis  adversary,  may  afford  him.  The  mode  In 
which  such  advantage  may  be  taken  may  be 
either  by  pleading  or  demurring,  as  the  case 
may  require.  If  tbe  Instrument  sued  upon, 
or  upon  which  the  defense  Is  founded,  Is, 
upon  the  face  of  It,  void,  either  from  Illegality 
or  otherwise;  ot  Is,  from  any  other  cause.  In- 
sufficient, upon  the  face  of  it,  to  maintain 
the  demand  or  defense  founded  upon  it;  or 
If  there  is  any  material  variance  between  tbe 
Instrument,  as  recited  on  oyer,  and  the  de- 


scription of  It  In  the  pleading  of  him  who  has 
made  profert  of  it,— the  adverse  party  may 
demur  to  the  pleading  In  which  the  profert  Is 
made.  *  •  •  The  deed,  as  recited.  Is  con- 
sidered as  parcel  of  the  pleading  of  him  who 
pleads  It,  and  consequently  has  the  same  ef- 
fect as  If  it  bad  been  set  out  verbatim  In  his 
own  pleading."  Id.  pp.  418,  419.  See,  also. 
Chit  PL  pp.  450,  451;  Jeffery  v.  White,  2 
Doug.  476;  SneU  v.  SneU,  7  DowL  &  E.  257; 
Tucker  v.  State,  11  Md.  322.  There  Is  noth- 
ing in  this  ruling  to  conflict  with  the  decisions 
made  In  the  cases  of  Publishing  Co.  v.  Ste- 
gall,  97  Ga.  405,  24  S.  E.  33,  and  Railroad 
Co.  V.  Lark,  97  Ga.  800,  25  S.  E.  175.  In 
those  cases  the  court  attempted  to  consider 
upon  demurrer  written  statements  of  facts 
which  had  not  been  made,  hi  any  way,  a  part 
of  the  pleadings,  and  which  could  not  become 
a  part  thereof  except  by  an  allegation  in  the 
petition.  It  was  In  those  cases  held  that, 
upon  demurrer  to  a  petition,  the  court  could 
not  look  outside  of  the  petition.  And  we  so 
hold  here;  tbe  effect  of  the  ruling  now  made 
being  simply  that  a  contract  which  Is  the 
foundation  of  the  action,  but  which  Is  not 
actually  set  out  in  the  petition,  becomes, 
nevertheless.  In  contemplation  of  law,  a  part 
of  the  same,  when  a  proceeding  equivalent  to 
a  demand  of  oyer  on  the  one  side,  and  the 
granting  of  oyer  on  the  other,  has  been  prac- 
tically accomplished  In  the  progress  of  the 
case.  While  It  is  the  better  practice  to  set 
out  the  contract  In  the  petition,  In  substance, 
or  to  exhibit  it  thereto  In  haec  verba,  we 
think,  nevertheless,  that  what  was  done  In 
the  present  case  made  the  contract  so  much 
a  part  of  the  petition  that  the  court  could 
look  to  It  In  the  determination  of  tbe  de- 
murrer. 

2.  Treating  the  contract  as  a  part  of  the 
pleading,  it  is  necessary  to  determine  whether 
the  petition  sets  forth  a  cause  of  action,  as 
agaibst  a  general  demurrer.  The  petition  al- 
leges. In  substance,  that  the  plaintiff  had  made 
a  contract  with  certain  named  persons  for  the 
erection  of  a  building  at  a  specified  cost; 
that  the  liability  of  each  of  the  persons  was  de- 
termined by  the  amotmt  set  opi>osIte  their 
names;  that  these  persons  agreed  to  have 
themselves  incorporated  with  a  capital  stock 
of  not  less  than  the  amount  set  forth  in  the 
petition  as  the  price  of  the  bulldlug  to  be 
erected;  that  the  capital  stock  was  to  be  di- 
vided hito  shares,  of  |100  each,  and  each  per- 
son should  be  a  stockholder  In  the  corporation 
to  the  extent  of  the  amount  subscribed  by  him 
In  the  contract;  that  the  individuals  who  had 
made  the  contract  bad  complied  with  the  stip- 
ulations, and  had  become  Incorporated  In  tbe 
manner  agreed  upon;  and  that  the  plaintiff 
had  fully  complied  with  the  terms  of  the  con- 
tract. The  petition  also  contains  allegations 
showing  a  compliance  with  the  requirements 
of  law  necessary  to  establish  a  lien  In  favor 
of  the  plaintiff  upon  the  real  estate  which  has 
been  Improved  by  Its  performance  of  the  con- 
tract. It  seems  to  us  that,  as  against  a  gen- 
eral demurrer,  the  plaintiff  has  stated  a  cause 
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of  actloD.  It  k  tnie  that  the  suit  Is  against 
the  corporation,  and  not  against  the  indivld- 
uals  who  subscribed  to  the  contract,  but  the 
existence  of  the  corporation  sued  was  In  con- 
templation of  the  parties  when  they  made  the 
contract;  and,  taking  the  contract  as  a  whole. 
It  was  clearly  the  intention  of  both  parties 
thereto  that  the  plaintiff,  when  It  compiled 
with  Its  contract,  and  the  amonnt  specified  by 
the  contract  became  due,  should  have  a  right 
to  proceed  against  the  corporation  which  was 
to  be  formed  to  carry  out  the  entwprlse  con- 
templated by  fhe  contract;  and.  If  the  party 
of  the  second  part  failed,  neglected,  or  re- 
fused to  have  themselTe*  Incorporated,  their 
liability  to  the  plaintiff  was  to  be  as  Indi- 
viduals, each  one  being  responsible  for  the 
amount  set  opposite  his  name.  It  being  al- 
leged that  the  corporation  has  been  formed  In 
conformity  to  the  contract.  It  wonld  seem  that 
the  right  of  action  of  the  plaintiff  against  the 
Individuals  does  not  now  exist,  and  that  the 
only  right  which  It  has  Is  to  sue  that  artificial 
~  person  which  the  contract  provided  for,  and 
which,  when  brought  Into  being,  was  to  take 
the  place  of  the  natural  persons  who  had 
agreed  to  form  It.  The  liability  of  the  hidl- 
vldoal  to  the  plaintiff  is  the  same  In  each  case, 
—direct  In  one  contingency  and  Indirect  In  an- 
other. If  no  corporation  was  formed,  the  In- 
dividuals were  directly  responsible  to  the 
plaintiff  for  the  amount  set  opposite  fhelr 
names  in  the  contract  If  the  corporation  was 
formed,  it  would  be  liable  to  the  plaintiff,  and 
the  individuals  who  formed  it  would  be  re- 
si>onslble  to  the  corporation  as  for  a  8ubscrli»- 
tion  to  capital  stock  represented  by  the 
amounts  set  opposite  their  names  In  the  con- 
tract. The  allegation  being  that  the  corpora- 
tion had  been  formed  pursuant  to  the  contract 
and  in  conformity  to  law,  the  suit  was  prop- 
erly brought  against  the  corporation,  and  the 
claim  of  Hen  which  was  filed  and  recorded, 
notwithstanding  it  was  against  both  the'lndl- 
rldual  subscribers  and  the  corporation,  was 
In  substantial  compliance  with  the  contract 
and  the  law  in  relation  to  such  matters.  The 
suit  being  against  the  corporation,  that  part 
of  the  claim  of  lien  which  refers  to  and  enu- 
merates the  Individual  subscribers  may  be 
properly  treated  as  surplusage.  The  petition 
set  forth  a  cause  of  action,  which.  If  estab- 
lished by  evidence,  would  authorize  a  Judg- 
ment setting  up  a  lien  upon  the  property  de- 
scribed In  the  pleading. 

8.  It  is  contended,  however,  that  the  demur- 
rer was  properly  sustained  because  It  appeared 
from  the  face  of  the  petition  that  the  plaintiff 
had  talcen  personal  security  for  its  debt,  and 
was  therefore  not  entitled  to  a  lien  under  the 
law.  In  support  of  this  contention.  It  is  urged 
that  ttiat  part  of  the  contract  which  provides 
that  additional  subscriptions  may  be  secured 
by  the  party  of  the  second  part,  and  that  they 
shall  belong  to  the  party  of  the  first  until  the 
amount  due  is  fully  paid,  Is  a  taking  of  per- 
sonal security.  Even  if  this  amounts  to  a  tak- 
ing of  personal  security,  we  do  not  think  It 


affects  Om  right  of  tbe  plalntlfr  to  daim  a 
lien.  The  contract  contains  no  express  waiver 
of  the  lien  and  nothing  therein  conld  be  vtap- 
eily  construed  as  an  Implied  waiver.  It  has 
been  held  that  while  It  may  be  that  mechanics 
who  have  taken  personal  security  thereby 
waive  their  right  to  a  lien  material  men  have 
a  lien  as  well  when  they  take  personal  security 
as  when  they  do  not.  Ford  v.  WQson,  85  Gta. 
109,  116,  11  S.  E.  659.  The  plaintiff  sues  as 
a  manufacturer,  machinist,  bufider,  contractor, 
and  furnisher  of  material,  and  the  Uen  given 
by  tbe  statute  to  such  persons  Is  placed  upon 
the  same  footing  as  the  lien  given  to  material 
men,  and  is  therefore  not  affected  by  the  tak- 
ing of  personal  security.  Civ.  Code,  |  2801. 
Judgment  reversed.  All  the  Justices  ooncor- 
ring,  except  LUMPKIN,  P.  J.,  and  UITLB, 
Jn  absent  on  account  of  sickness. 


(M  Va.  851) 

COMMBKCIAL  BANK  OF  LTNCHBUBG 

V.  MILLER  et  aL 
(Supreme  Oonrt  of  Appeals  of  Virginia.     Sept. 

22,  1808.) 
Pabtnbrbbip — Creation  —  Hehber's   Liabilitt. 

1.  Where  two  firms  of  tobacco  dealers,  one  in 
Virginia  and  the  other  in  England,  agreed  that 
the  American  firm  should  buy  tobacco  io  this 
country,  and  ship  it  to  the  English  firm  to  be 
acid  on  tlieir  joint  account,  and  agreed  to  bear 
the  expenses,  and  divide  the  profits  and  losses 
of  the  business  equally,  the  members  of  each 
firm  are  partners,  so  far  as  this  bosineaa  ia 
concerned. 

2.  Where  one  was  in  partnership  with  a  trad- 
ing firm  In  a  particular  business,  he  was  not 
bound  by  notes  executed  by  the  firm  in  its  own 
name  to  a  bank  after  his  partnership  was  dis- 
solved  by   mutual   consent,   in  settlement    of 

f>rior  obligations  of  the  firm  to  the  bank,  where 
t  was  not  proved  that  it  was  represented  to 
the  banli,  at  or  before  the  notes  originated, 
that  he  was  a  partner  in  the  transaction  out 
of  wliich  the  indebtedness  arose. 

Appeal  from  circuit  court  of  city  of  lomch- 
burg. 

Bill  by  tbe  Commercial  Bank  of  Lynchburg 
against  R.  L.  MUIer  and  others.  Tbe  bill 
was  dismissed,  and  tbe  plaintiff  appeals.  Af- 
firmed. 

3.  B.  Edmonds,  Caakie  ft  Coleman,  and  J. 
W.  Daniel,  for  appellant  Thos.  N.  OartM. 
R  O.  H.  Kean,  Harrlsoo  &  Long,  and  A.  W 
NowUn,  for  appellees. 

OABDWELL,  J.  This  Is  an  appeal  from 
a  decree  of  the  circuit  court  of  the  city  ot 
Lynchburg  dismissing  the  bUl  of  appellant, 
the  Commercial  Bank  of  Lynchburg,  filed  to 
enforce,  by  way  of  foreign  attachment,  the 
collection  of  a  debt  amounting  to  ^,000  and 
taterest,  alleged  to  be  due  and  owing  to  tbe 
bank  by  R.  L.  Miller,  T.  B.  Watklna,  WB- 
Uam  WUberforce  Jose,  John  Edmund  Joae. 
and  Thomas  P.  H.  Joee,  as  partners  In  tbe 
leaf  tobacco  bu^ness,  and  trading  under  the 
firm  style  of  Miller  &  Hawkins,  tbe  attadi- 
ment  having  been  levied  upon  a  debt  amount- 
ing to  about  112,000,  due  to  the  Joaes  under 
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the  style  and  firm  of  T.  P.  Joae  &  Sons,  by 
MlUer  &  Hawkins,  which  debt  1b  secured  by 
deed  of  trust  to  Thomas  X.  Carter,  trustee, 
upon  certain  real  estate  In  the  city  of  Lynch- 
burg; the  Joses  being  nonresidents  of  the 
state  of  Virginia  and  residing  In  Great 
Britain. 

It  appears  that  on  the  24th  of  December, 
1S87,  an  agreement  was  entered  Into  between 
the  Joses,  doing  business  under  the  style  and 
firm  name  of  T.  P.  Jose  &  Sous,  of  the  one 
part  and  B.  L.  Miller  and  T.  B.  Hawkins, 
doing  business  as  Miller  &  Hawkins,  of  the 
other  part,  for  the  purpose  of  doing  what 
the  parties  to  the  agreement  denominated  "a 
joint-account  business  together  In  the  pur- 
chase, preparation,  and  sale  of  tobacco,  and 
all  usual  trade  operations  ccmnected  there- 
with, for  a  term  of  five  years  from  the  Ist 
of  January,  1888,  determinable  as  mentioned 
In  article  10^'  of  the  agreement  The  other 
features  of  the  agreement  are  as  follows: 

(2)  The  costs  and  expenses  of  the  budness 
were  to  be  borne  In  equal  shares,  and  the 
profits  or  losses  equally  divided. 

«3)  Miller  &  Hawkins  (at  Lynchburg)  were 
to  buy,  free  of  c(>mmIssIon,  prepare,  and 
ship  to  T.  P.  Jose  &  Sons  at  their  Bristol 
bouse,  In  England,  bright  Virginia  leaf,  or 
such  other  classes  of  tobacco  as  T.  P.  .Tose 
&  Sons  should  prescribe,  quantities,  prices, 
grades,  and  styles  to  be  as  T.  P.  Jose  &  Sons 
shonld  direct;  paying  all  charges  and  Insur- 
ance until  f.  o.  b.  the  cars  at  I^rnchburg,  and 
consign  the  same  by  through  bill  of  lading 
to  T.  P.  Jose  &  Sons  at  Bristol. 

(4)  The  tobacco  so  shipped  to  Bristol,  T.  P. 
Jose  A  Sons  were  to  sell  free  of  commissions 
and  brokerage,  pay  Insurance,  Inland  and 
marine,  and  freight  landing,  warehouse,  and 
selling  charges,  and  render  accounts  of  such 
payments,  to  be  charged  to  their  "joint  ac- 
count and  the  nies  credited  to  the  same." 

(8)  When  through  bUls  of  lading  were  sent 
to  T.  P.  Joae  &  Sons,  MUler  &  Hawkhis  were 
at  liberty  to  draw  against  the  shipment  at 
60  days,  for  not  acceding  80  per  cent  of  the 
cost  of  the  tobacco,  and  expenses  and  charg^es 
accrued  and  paid  by  Miller  &  Hawkins,  up 
to  the  time  the  tobaccos  were  put  f.  o.  b.  the 
cars  at  Lynchburg. 

(6)  T.  P.  Jose  &  Sons  were  to  have  Inter- 
est, at  6  per  cent,  on  the  amount  of  such 
drafts  from  their  payment 

(7)  Miller  &  Hawkins  -  were  not  to  ship 
(with  an  exception  In  favor  of  other  firms 
wiUi  which  Miller  &  Hawkins  were  Interest- 
ed) any  tobacco  to  any  merchant  In  Oreat 
Britain  or  England,  except  at  Edinburgh,  Glas- 
gow, or  London,  and  all  shipments  to  T.  P. 
Jose  Sc  Sons  at  Liverpool  were  to  be  for  sale 
by  the  latter  ob  commission,  and  not  on  J4dnt 
account 

(8)  Miller  &  Hawkins  were  to  forward  to 
T.  P.  Jose  &  Sons,  as  early  as  possibly  in 
tfterj  season,  samples  of  all  such  grades  and 
■tyle«  of  tobacco  as  T.  P.  Jose  &  Sons  might 
require  or  direct  and  keep  them  as  well 


posted  as  iMssIble  as  to  crops,  prospects, 
prices,  and  other  things  relating  to  the  busi- 
ness, and  In  all  respects  conduct  this  joln^ 
account  business  with  due  regard  to  the  ad- 
vice, suggestions,  and  Interests  of  T.  P.  Jose 
&  Sons. 

(9)  The  Joint-account  brande  were  to  be  joint 
property,  and  Miller  &  Hawkins  were  to  take 
coi?  to  brand  all  tobacco  consigned  to  per- 
sons In  Glasgow  or  I^ndon  In  manner  abso- 
lutely different  from  the  joint-account  brands. 

(10)  Miller  &  Hawkins  were  to  pay  or  allow 
T.  P.  Jose  &  Sons  £250  sterling  if  they  from 
any  cause,  except  death  or  mental  incapacity, 
failed  to  continue  the  agreement  during  the 
term  of  five  years  from  January  1,  18S8,  un- 
less previously  terminated  by  T.  P.  Jose  & 
Sons,  who  should  be  at  liberty  to  do  so  at  any 
time,  by  three  calendar  months^  prevlons  no< 
tice  In  writing. 

T.  P.  Jose  &  Sons  were  extensively  engaged 
In  bnsiness  as  tobacco  merchants  and  tobacco 
brokers  with  one  of  their  business  houses  lo- 
cated at  Liverpool  and  the  other  at  Bristol, 
England,  handling  tobaccos  for  all  shippers 
to  them;  and  Miller  &  Hawkins  were  located 
at  Lynchburg,  Va.,  and  engaged  in  buying, 
preparing,  and  shipping  to  the  tobacco  mar- 
keto  In  America,  Great  Britain,  Germany, 
Australia,  and  other  countries,  and  had  been 
for  a  nnpriber  of  years  prior  to  this  agree- 
ment with  T.  P.  Jose  &  Sons,  and  went  on 
with  their  general  business  after  January  1, 
1888,  as  before,  without  any  change  In  their 
firm  name  or  in  their  method  of  dealing  with 
the  appellant  the  Commercial  Bank  of 
Lynchburg,— Miller  attending  to  the  finances 
of  tlie  firm,  while  Hawkins  superintended 
the  factory  or  warehouse.  They  began  to 
make  shipments  to  Bristol  under  this  joint-ac- 
count agreement  drawing  drafts  against 
their  shipments  to  T.  P.  Jose  &  Sons  through 
the  Commercial  Bank,  l^e  first  draft  drawn 
against  the  first  shipment  on  joint  accoimt 
was  on  March  28,  1888,  and  numerous  drafts 
were  thereafter  drawn,  until  May,  1801.  In 
the  meanwhile,  Miller  Sc  Hawkins  were  also 
shipping  to  foreign  markets,  and  drawing 
against  other  parties  than  T.  P.  Jose  &  Sons 
at  other  points  to  a  large  amount  besides 
their  dealings  with  other  markets  In  the  Unit- 
ed States,  and  all  of  this  business  was  done 
through  the  Commercial  Bank  of  Lynchburg. 
In  the  spring  of  1891,  this  joint-account 
bnslness  at  Bristol  having  become  unsatis- 
factory to  T.  P.  Jose  &  Sons,  T.  P.  H. 
Jose,  a  member  of  this  flm),  who  was  in 
Lynchburg,  Va.,  in  April,  and  again  In  May, 
of  that  year,  put  an  end  to  It  Miller  acquies- 
cing in  its  termination  at  that  time,  though 
no  notice  in  writing  of  Its  termination  had 
been  given  as  stipulated  In  the  tenth  article 
of  the  agreement  of  December  24,  1887.  An 
effort  was  afterwards  made  by  Miller  to  re- 
new the  arrangement  with  T.  P.  Jose  &  Sons, 
but  it  was  never  assented  to  by  the  latter. 

It  further  appears  that  nil  Invotops  on  this 
Joint  account  were  so  expn>».<!i'il  on  th^lr  f.ic:'. 
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And  the  Uuat  one  sent  was  dated  April  28, 
1891;  and  all  aubaequent  ahlpmenta  to  Bris- 
tol, as  well  as  to  Liverpool,  to  T.  P.  Jose  & 
Sons,  were  "for  and  on  account  of  the  under- 
signed,"—that  Is,  Miller  &  Hawkins,— until 
this  firm  was  dissolved,  and  then  on  account 
of  R.  L.  Miller  or  R.  L.  Miller  &  Co.  on  com- 
mission. 

In  August,  1892,  the  firm  of  Miller  &  Hawk- 
ins was  dissolved,  and  notice  of  Its  dissolu- 
tion given  In  a  newspaper  published  In 
Lynchburg;  Miller  buying  out  all  Interest  of 
Hawkins  in  the  business,  assuming  the  debts 
of  the  firm,  and  thereafter  conducted  the  to- 
bacco business  alone  for  awhile  as  R.  L.  Mil- 
ler, and  afterwards  as  R.  L.  Miller  &  Ck>., 
until  he  failed.  In  1894,  and  left  the  state. 

When  the  Joint-account  business  was  final- 
ly closed  out,  there  was  a  small  balance  of 
profit  resulting  from  it  to  Miller  &  Hawkins, 
whlcb  was  transferred  to  Miller's  account 
with  T.  P.  Jose  &  Sons  at  the  Liverpool  house; 
and  the  general  account  between  Miller  & 
Hawkins  and  R.  L.  Miller  &  Co.  with  the 
Liverpool  house,  involving  shipments  for  sale 
on  commission  only,  after  1891,  resulted  in 
large  losses. 

Miller  &  Hawkins  had,  In  1889,  In  order  to 
get  a  line  of  credit  with  T.  P.  Jose  &  Sons 
for  advances,  conveyed  to  T.  N.  Carter,  trus- 
tee, their  lot  and  factory  in  Lynchburg  to  se- 
cure such  advances  up  to  |12,000,  and  as  of 
October  1,  1895,  they  owed  T.  P.  Jose  &  Sons 
over  IIS.CKX),  secured  in  part  by  this  deed  of 
trust;  and  it  Is  this  debt  doe  to  T.  P.  Jose  & 
Sons  that  the  appellant  seeks  to  subject  In 
this  suit  to  the  payment  of  its  notes,  alleged 
to  have  been  contracted  by  T.  P.  Joae  &  Sons 
and  Miller  &  Hawkins,  as  partners  in  the  leaf 
tobacco  business  in  Lynchburg,  Ya.,  under 
the  firm  name  of  Miller  &  Hawkins. 

Appellant's  original  bill,  filed  November  27, 
1894,  alleged  that  it  was  a  creditor  of  R.  L. 
Miller  and  the  Joses,  partners  in  business 
under  the  style  and  firm  name  of  R.  L.  Miller 
ft  Co.,  to  the  amount  of  $7,002.16,  with  in- 
terest, evidenced  by  four  notes,  drawn  by  R. 
L.  Miller,  by  the  style  of  R.  L.  Miller  &  Co., 
and  indorsed  by  H.  J.  Hatcher,  by  the  style 
of  H.  J.  Hatcher  &  Co.,— one  dated  July  24, 
1894,  for  11,500;  one  August  4,  1894,  for  $3,- 
000;  one  August  18,  1894,  for  $1,000;  and  the 
other  August  22,  1894,  for  $1,500;  and  char- 
ged that  the  Joses  were  partners  of  R.  L.  Mil- 
ler, under  the  style  and  firm  name  of  R.  L. 
Miller  &  Co.;  and  attached  the  debt  due  by 
R.  L.  Miller  &  Co.  to  the  Joses,  secured  by 
the  deed  of  trust  to  T.  N.  Carter,— the  agree- 
ment between  Miller  &  Hawkins  and  the 
Joses  of  December  24,  1887,  being  exhibited 
with  the  biU. 

T.  P.  Jose  &,  Sons  promptly  answered  this 
bill,  denying  any  sort  of  Indebtedness  to  ap- 
pellant, or  that  they  had  any  sort  of  connec- 
tion with  its  transactions  with  Miller  &  Hawk- 
Ins,  or  R.  L.  Miller,  under  that  or  other 
style.  They  admitted  the  joint  account  trans- 
actions with  Miller  &  Hawkins  at  their  Bris- 


tol house,  from  January  1, 1888,  to  May,  1891, 
when  those  shipments  ceased,  and  deny  tbe 
general  partnership  charged,  or  that  they  ever 
had  even  a  Joint  account  with  B.  L.  Miller 
or  R.  L.  Miller  &  Co.  Appellant  then  amend- 
ed Its  bill,  alleging  that  the  notes  issued  and 
made  by  R.  L.  Miller  &  Co.  in  July  and  Au- 
gust, 1884,  represented  indebtedness  which 
arose  before  Hawkins  retired  from  tbe  firm 
of  Miller  &  Hawkins,  and  while  the  Joint-ac- 
count arrangement  and  the  alleged  iwrtner- 
ship  with  the  uoses  subsisted,  and  denying 
that  the  Joint-account  shipments  ceased  In 
1891.  To  the  amended  bill  T.  P.  Jose  &  Sons 
made  answer,  relying  on  their  answer  to  the 
original  bill,  and  putting  tbe  whole  of  appd- 
lanf  s  case  in  issue.  R.  L.  Miller  made  an- 
swer to  the  original  and  amended  bill,  set- 
ting forth  that  the  nature  of  his  contract  re- 
lations with  T.  P.  Jose  &  Sons  was  fully  set 
out  In  the  agreement  of  December,  1887;  that 
the  history  of  these  relations  was  correctly 
set  forth  In  the  answer  of  T.  P.  Jose  St  Sons; 
that  the  statement  of  the  original  or  amend- 
ed bill  that  the  notes  therein  referred  to  of 
R.  L.  Miller  &  Co.,  given  in  renewSl  of  tiie 
notes  of  Miller  &  Hawkins,  were  discounted 
and  renewed  from  time  to  time  upon  tlie  cred- 
it of  T.  P.  Jose  &  Sons,  and  because  it  was 
represented  to  the  directors  and  officers  of 
the  plalntifF  bank  that  T.  P.  Jose  &  Sons 
were  members  of  the  co-partnership  of  Mil- 
ler &  Hawkins,  was  not  true;  denying  that 
respondent  ever  at  any  time,  either  as  a  mem- 
ber of  the  firm  of  Miller  &  Hawkins,  or  when 
conducting  business  as  R.  L.  Miller  A  Oo., 
used  his  connection  with  T.  P.  Jose  A  Sons 
as  a  basis  of  credit,  except  that  the  existence 
of  a  joint-account  business  was  known  to  the 
bank;  and  alleging  that,  when  tbe  notes  In 
suit  were  originally  made  and  discounted  by 
respondent  at  the  app^ant  bank,  he  was 
possessed  of  ample  m«ans,  and  his  own  cred- 
it was  a  sufficient  guaranty  of  all  paper  dis- 
counted by  him  at  the  bank,  and  that,  when 
bis  financial  condition  changed,  the  bank 
looked  to  his  property,  and  relied  for  security 
upon  the  Incumbrance  thereon  which  be  gare, 
at  the  bank's  request,  embracing  nearly  his 
entire  estate. 

Upon  the  hearing  of  the  cause,  upon  ths 
original  and  amended  bills,  the  answers  there- 
to, and  the  exhibits,  with  the  bills  and  an- 
swers, and  depositions  of  witnesses  for  com- 
plainant and  respondents,  tbe  circuit  court 
dismissed  the  bills. 

Whatever  may  have  been  the  Intentions  ot 
the  parties  thereto,  the  agreement  of  Decem- 
ber 21,  1887,  made  and  constituted  the  per^ 
sons  composing  the  firm  of  Miller  ft  Hawkins 
and  those  composing  the  firm  of  T.  P.  Jose  ft 
Sons  partners  in  the  business  of  buying,  pre- 
paring, and  shipping  bright  Yirglnla  leaf  to- 
bacco, and  such  other  classes  of  tobacco  as 
were  contemplated  by  the  agreement,  to  the 
Bristol  house  of  T.  P.  Jose  ft  Sons,  for  sale 
on  the  Joint  account  of  MiUer  ft  Hawkins  and 
T.  P.  Jose  &  Sons,  and  to  conduct  all  usuai 
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trade  operations  connected  therewith,  the 
partnership  to  continue  for  five  years  from 
Tanuary  1,  1888,  till  terminated  by  limitation, 
or  as  provided  for  In  the  agreement  or  by 
mutual  consent  of  the  partners.  Winshlp  ▼. 
Bank,  5  Pet  660;  Weaver  ▼.  Tapscott,  9 
Leigh,  424;  Brooke  ▼.  Washington,  8  Grat 
248;  Jones  y.  Mnrphy,  93  Va.  218,  24  &  B. 
825. 

It  does  not  follow,  however,  that  the  debts 
sued  on  here  are  debts  properly  chargeable  to 
this  partnership,  whether  contracted  by  R.  L. 
Miller,  or  by  R.  L.  MlUer  as  R.  L.  MiUer  & 
Co.,  or  by  Miller  &  Hawkins.  The  question 
remains  whether  or  not  these  debts  were  con- 
tracted on  the  faith  and  credit  of  the  Joses 
as  partners  with  Miller  &  Hawkins,  or  wheth- 
er the  money  was  loaned  for  the  benefit  of 
the  partnership,  or  the  partnership  received 
the  benefits  of  the  loans.  If  they  were  ever 
the  partnership  debts,  they  remain  so,  of 
course,  till  paid,  whether  evidenced  by  the 
original  notes  given  for  the  loans,  or  notes 
given  In  renewal  of  notes  formerly  evidencing 
such  loans. 

It  Is  settled  law  that  "the  borrowing  of 
money  and  negotiation  of  bills  and  notes  be- 
ing Incident  to,  and  usual  in,  the  business  of 
co-partnership  formed  for  the  purpose  of 
trade,  It  follows  that  when  a  co-partner  bor- 
rows money  professedly  for  the  firm,  and  ex- 
ecutes therefor  a  negotiable  Instrument  In  the 
co-partnership  name.  It  will  bind  aU  the  part- 
ners, whether  the  borrowing  were  really  for 
the  firm  or  not;  w  whether  he  diverts  and 
misapplies  the  funds  or  not,  provided  the 
lender  Is  not  himself  cognizant  of  the  Intend- 
ed fraud,  and  the  burden  will  not  be  thrown 
on  him  to  show  that  he  was  not  cognizant  of 
such  fraud,  or  to  prove  value  given  for  the 
paper."  Daniel,  Neg.  Inst  i  357.  But  the 
question  In  this  case  still  is,  did  MiUer  ft 
Hawkins,  or  R.  L.  Miller,  or  the  latter  trad- 
ing as  R.  L.  Miller  ft  Co.,  after  Hawkins' 
retirement  from  the  firm  of  Miller  &  Hawk- 
ins, borrow  of  the  appellant  bank  the  mon- 
ey evidenced  by  the  notes  in  suit  professed- 
ly for  the  firm  In  whi<di  the  Joses  were  part- 
ners? 

The  learned  author  of  Lindl.  Partn.  (voL 
ume  1,  bk.  2,  p.  177,  9  5),  In  discussing  the  Ua- 
blllty  of  partners  In  respect  of  contracts  not 
entered  into  on  behalf  of  the  Ann  or  not  so 
In  proper  form,  says:  "The  general  proposi- 
tion that  a  partnership  is  bound  by  those  acts 
of  its  agents  which  are  within  the  scope  of 
their  authority.  In  the  sense  explained  In  the 
foregoing  pages,  must  be  taken  with  the  qual- 
ification that  the  agent  whose  acts  are  sought 
to  be  Imputed  to  the  firm  was  acting  in  his 
character  as  agent  and  not  as  principal.  If 
he  did  not  act  In  his  character  of  agent,  if 
he  acted  as  a  private  Individual  on  his  own 
account  his  acts  cannot  be  imputed  to  the 
firm,  and  be  alone  is  liable  for  them,  even 
though  the  firm  may  have  been  benefited  by 
them.  Whether  a  contract  is  entered  into  by 
an  agent  as  such,  or  by  him  as  a  principal,  is 


often,  but  not  always,  apparent  from  the 
form  of  the  contract." 

In  the  case  of  Beckham  v,  Drake,  9  Meee. 
ft  W.  79,  where  the  question  was  discussed 
whether  a  dormant  partner  was  bound, 
though  his  name  did  not  appear,  by  a  con- 
tract made  on  behalf  of  the  firm  of  which  he 
was  a  member,  In  the  firm  name,  the  court 
altbough  holding  the  dormant  partner  in  that 
case  liable,  fully  recognized  the  established 
doctrine  that  if  one  partner  only  is  dealt 
with,  and  the  circumstances  are  such  as  to 
show  that  he  was  acting  and  was  dealt  with 
on  his  own  account  i.  e.  as  a  principal,  and 
not  as  the  agent  of  the  firm,  he  alone  is  re- 
sponsible. 

Leaving  out  of  consideration  the  answer  of 
R.  L.  Miller  in  this  case,  we  come  to  the  con- 
sideration of  the  circumstances  under  which 
the  debts  asserted  herein  were  contracted,  and 
the  facts  shown  by  appellant  upon  which  It 
relies  to  charge  T.  P.  Jose  &  Sons  with  thehr 
payment 

In  addition  to  the  circumstances  already 
Mated  as  surrounding  the  transactions  of  R. 
L.  Miller,  the  acting  member  of  the  firm  of 
Miller  ft  Hawkins,  and  attending  exclusively 
to  the  finances  of  the  firm  with  the  appellant 
bank  from  January  1,  1888,  to  the  spring  of 

1891,  when  the  agreement  of  December  24, 
18S7,  was  set  aside  and  annulled  by  the  ac- 
quiescence of  Miller,  it  is  shown  that,  from 
1882  or  1883,  MlUer  ft  Hawkins  had  enjoyed 
wtth  this  bank  a  line  of  accommodation  cred- 
it or  discounts  of  $9,000  to  $10,000  per  an- 
num, and  this  continued  to  the  dissolution  of 
the  firm   of   Miller  &   Hawkins   in   August 

1892,  and  to  R.  L.  MiUer  thereafter.  On  Jan- 
uary 1,  1888,  the  firm  owed  the  bank  $9,500 
of  such  accommodation  loans;  on  December 
1,  1891,  |ll,6ia75;  and  on  June  1,  1802 
(shortly  before  Hawkins  went  out  of  the 
firm),  $10,400.  There  was  no  publication  of 
the  agreement  with  the  Joses  of  December  24, 
1887,  it  being  understood,  as  it  appears, 
among  the  parties  thereto,  that  it  was  not  to 
be  made  known;  and  there  is  no  sufficient 
proof  that  the  Joses  were  held  out  by  either 
Miller  or  Hawkins,  or  any  one  else  in  Lynch- 
burg, Va.,  or  elsewhere,  as  partners  in  the 
business  of  Miller  &  Hawkins,  whereby  the 
appellant  could  have  been  induced  to  con- 
tract with  Miller  &  Hawkins  or  R.  L.  Miller 
on  the  faith  and  credit  of  the  Joses,  as  their 
or  his  partners,  at  the  time  of,  or  prior  to, 
the  contracting  of  the  debts  evidenced  by  the 
notes  in  suit  The  principal  evidence  relat- 
ing to  the  period  from  January  1,  1888,  to  the 
Inception  of  these  debts,  is  given  by  Hawk- 
Ins,  who,  in  speaking,  as  a  witness  for  the 
bank,  of  the  interest  of  the  Joses  in  the  busi- 
ness done  with  the  bank  under  the  name  of 
Miller  ft  Hawkins,  says:  "We  kept  it  [agree- 
ment of  December  24,  1887]  no  secret  I  sup- 
pose the  bank  knew  it  and  reckon  it  was 
known  all  over  town."  This  is  entirely  too 
vague  and  indefinite,  especially  In  view  of  the 
fact  that  other  witnesses  who  were  connected 
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with  the  bank  not  only  taU  to  corroborate 
Hawkins,  but  show  that  at  the  time  of  which 
he  speaks  the  bank  had  no  knowledge  of  any 
connection  of  the  Joses  with  the  business  of 
Miller  A  Hawkins.  The  note*  in  suit,  as 
shown  by  witness  Withers,  teller  of  the  bank 
at  the  time  of  the  transactions,  examined  as 
a  witness  on  Its  behalf,  arose  as  follows: 
Two  of  them,  for  $1,500  each,  December  1, 
1891,  made  by  Miller  A  Hawkins,  and  In- 
dorsed by  H.  J.  Hatcher  &  Co.,  months  after 
the  agreement  of  December  24, 1887,  had  been 
annulled  with  the  assent  of  Miller,  the  actlre 
member  of  the  firm  of  Miller  Sc  Hawkins,  and 
eight  months  after,  as  we  have  seen,  the  last 
shipment  under  the  agreement  had  been  made 
to  Bristol  on  Joint  account,  and  drawn  on  by 
MUler,  through  the  bank.  The  remaining  two 
notes  originated,  one  In  January  and  the  oth- 
er In  September,  1892,  the  first  made  by  MU- 
ler &  Hawkins,  Indorsed  by  H.  J.  Hatcher  & 
Co,,  and  the  last  by  B.  li.  MUler,  Indorsed  by 
H.  X  Hatcher  &  Co.  after  Hawkins  had  re- 
tired. The  notes  made  in  the  name  of  MUler 
■Sc  Hawkins  were  renewed  one  or  more  times 
in  that  name,  and  then  one  or  more  times  In 
the  name  of  B.  L.  MUler,  and  finally  In  the 
name  of  B.  I/.  MUler  A  Co. 

Staler,  who  was  cashier  of  tbe  Commercial 
Bank  (appellant)  from  1882,  when  organised, 
to  January  1, 188S,  first  said,  when  examined 
as  a  witness  in  this  case,  that  he  never  saw 
a  contract  between  MUler  &  Hawkins  and 
Jose  &  Sons,  but  that  he  did  see  one  between 
B.  li.  MUler  &  Co.  and  Jose  8c  Sons,  but  could 
not  remember  when,  whUe  In  fact  the  only 
contract  that  erer  existed  was  that  of  De- 
cember 24,  1887.  When  shown  the  contract, 
he  said  It  was  with  MUler  A  Hawkins,  and 
that,  before  producing  the  contract,  MUler  on 
several  occasions  had  told  him  "he  was  buy- 
ing tobacco  on  Joint  account,  or,  In  other 
words,  be  was  shipping  tobacco  to  the  Joses 
and  dividing  profits";  but  witness  said  he  was 
unable  to  give  the  dates,  though  It  was  before 
a  meeting  of  the  finance  committee  of  the  bank 
caUed  In  September,  1803,  to  Inquire  into  the 
affairs  of  MlUer,  at  which  meeting  the  contract 
was  produced.  In  addition  to  the  vagueness 
of  this  wltnest^  testimony,  and  his  total  Ina- 
blUty  to  fix  even  approximately  the  date  when 
these  conversations  were  had  with  MUler,  he 
Is  plainly  shown  by  Edmunds,  the  attorney 
for  the  bank  and  Its  witness,  to  be  In  error  by 
more  than  a  year  as  to  when  the  contract  waa 
produced  by  MUler.  Edmunds,  who  was  pres- 
ent at  the  meeting  In  September,  1893,  when 
a  year's  extension  was  given  MUler  on  this  In- 
debtedness, says  that  the  contract  was  not  pro- 
duced by  Miner  on  that  occasion,  and  was 
not  produced  tUl  In  November,  1894,  not  long 
before  this  suit  was  brought  He  further  says 
that  he  was  requested  to  meet  the  finance  c(»n- 
mlttee  in  September,  1893,  to  learn  what  ar- 
rangement MlUer  could  make  for  the  payment 
of  his  Indebtedness  to  the  bank;  that  MlUer, 
at  Oils  meeting,  desired  an  extension  of  his  In- 
debtedness for  a  period  of  one  year,  and  said 


If  given  him  that  he  would  give  lite  biok 
security  on  some  real  estate  he  had,  and  Out 
the  bank  should  fear  no  harm  abont  die  la 
debtedness,  for.  If  tbe  security  he  offered 
should  be  of  no  valne  and  he  himself  bad  noth- 
ing, his  partners,  the  Joees.  of  England,  wen 
very  wealthy  men,  and  could  meet  the  Indebt- 
edness without  feeling  It;  that  the  Joses  were 
his  partners,  and  equaUy  bound  with  him  (or 
the  debt.  Witness  then  says  that  "upon  tlut 
statement  of  Miller's,  and  also  the  additjonal 
security  given,  we  gave  him  the  extension  re- 
quested of  one  year,  dating  It  from  September 
23,  1893." 

This  Is  the  only  positive  statement  we  ban 
from  any  of  the  witnesses,  the  other  witnesses 
being  even  less  definite  than  Klnler,  u  to 
when  Mfller  represented  to  the  bank,  or  aat 
one  connected  with  It,  Chat  the  Joses  weie 
partners  with  MlUer  A  Hawkins,  and  bound 
for  this  Indebtedness;   and  It  would  seem  bi- 
credible  that  the  bank  would  have  permitted 
the  renewal  of  these  notes  from  their  origin, 
In  December,  1891,  and  In  January  and  Sep- 
tember, 1892,  first  tn  the  name  of  MlUer  ft 
Hawkins,  then  B.  L.  MlUer,  and  afterwardj 
&  L.  MUler  A  C'v,  tUI  September,  1803,  wbes 
they  were  extended  me  year,  at  a  meetbig 
caUed  expressly  to  learn  what  MlUer  could  do 
about  his  Indebtedness  to  the  bank,  without  i 
single  demand  ever  being  made  on  the  Jom 
for  their  payment,  or  a  single  Intimation  to 
them  that  they  were  looked  to^for  the  pa;- 
ment  of  the  notes  or  any  part  of '>^em,  It  tai 
point  of  fftct  they  were  contracted  oii~  the  faitli 
and  credit  of  the  Joses,  or  the  bank  bad  an? 
good  reason  for  supposing  that  the  Joses  were 
Interested  In  the  transactions  of  MUler  vlth 
It    A  statement  by  a  person  that  anotbeJi 
his  partner  In  business,  which  Induces  the  p^ 
son  to  whom  the  statement  Is  made  to  gl\ 
credit  upon  the  faith  and  credit  at  the  pci 
son  represented  to  be  a  partner  and  bound  fod 
the  debt,  will  bind  such  person  if  the  stated 
ment  be  true,  but  not  If  untrue;   and  in  the 
absence  of  all,  certainly  of  sufficient,  proof,  as 
Is  the  case  here,  that  It  was  represented  to  the 
appellant,  at  or  before  the  notes  in  qaestlon 
originated,  that  the  Joses  were  partners  'with 
Miller  &  Hawkins  or  R.  L.  MiUer  In  the  trans- 
actions out  of  which  the  Indebtedness  arose, 
the  contention  that  the  loans  were  made  by  ap- 
peUant  on  fbe  faith  and  credit  of  the  Joees 
wholly  falls. 

Upon  the  question  whether  or  not  the  pro- 
ceeds of  these  notes,  or  any  of  them,  went  In- 
to tbe  business  conducted  by  MUler  A  Hawkins 
and  the  Joses  under  the  agreement  of  Decem- 
ber 21,  1887,  the  only  proof  is  the  testimony  of 
Hawkins,  who  In  answer  to  the  question  (ob- 
jected to  as  leading)  whether  or  not,  "during 
the  continuance  of  this  business,  and  wbile 
you  were  a  member  of  the  parhiership,  the 
negotiable  notes  signed  In  tbe  name  of  Miller 
&  Hawkins  were  discounted  for  the  partner- 
ship, of  which  the  Joses  were  members,  as  you 
have  said,  at  the  Commercial  Bank  at  Lynch- 
burg, and.  If  aok  state  whether  or  not  tbe  pro. 
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ceeds  of  tboee  notes  were  used  for  the  pur- 
poee  of  buying  tobacco  or  paying  for  tobacco 
which  was  bought  under  the  articles  of  part- 
nership and  shipped  to  the  Joses  at  Bristol," 
Says:  "Tea,  air;  notes  were  discounted 
there  at  the  Commercial  Bank.  I  suppose 
the  proceeds  were  used  In  part  for  that;  I 
cannot  say  they  were  used  altogether  for 
that  purpose."  And,  when  pressed  by  a  fol- 
lowing question,  he  says:  "I  could  not  say 
that  all  of  them  were  used  for  buying  tobac- 
co for  T.  P.  Jose  &  Sons,  as  we  were  buying 
tobacco  f<H:  other  purpoees.  I  have  no  doubt 
that  some  of  the  proceeds  of  these  notes  were 
used  to  pay  for  tobacco  shipped  to  the  Joses." 
When  he  had  stated  that  Miller  &  Hawkins 
had  some  notes  at  the  Commercial  Bank  when 
he  retired  from  the  firm,  but  how  many  he 
could  not  say,  and  that  he  thought  some  of 
them  bad  been  renewed,  this  witness  was  aak- 
ed  to  state,  "as  nearly  as  he  could,  what  was 
the  amount  of  the  notes  of  Miller  &  Hawkins 
held  by  the -bank  at  the  time  of  his  retire- 
ment; was  the  amount  of  those  notes  greater 
or  less  than  17,000?"  (the  amount  of  the  notes 
in  suit),  to  which  he  replied:  "I  really  do  not 
know  how  to  answer  that  question,  for  the 
simple  reason  that  Mr.  Miller  attended  to  ev- 
eiytiiing  of  that  kind,  and  I  attended  to  ev- 
erything in  the  factory,  and  I  do  not  know 
how  to  answer  that  question.  I  should  not 
like  to  say  whether  it  was  $3,000,  $7,000,  or 
110,000." 

In  addition  to  the  tact  shown  that  this  wit- 
ness' memory .  was  so  treacherous  that  he 
could  not  teU  Just  when  he  retired  from  the 
Ann  of  Miller  &  Hawkins,  It  is  also  shown 
by  appellant's  witnesses  that  these  notes  In 
suit  all  originated  after  the  joint  account  had 
been  ended,  and  one  of  them  after  Hawkins'  re- 
tirement in  August,  1802.  He  was  also  fa- 
miliar with  the  agreement  of  December,  1887, 
and  therefore  knew  that,  according  to  Its  pro- 
risloos.  Miller  &  ^wkins  were  to  pay  all 
charges,  etc.,  In  buying,  preparing,  and  ship- 
ping the  tobacco  to  the  Joees  "until  the  de- 
livery free  on  rail  from  the  factory  at  Lynch- 
burg, and  to  consign  the  same  by  through  bill 
of  lading  to  the  Joses  at  Bristol,"  etc. 

It  Is  furthermore  shown  from  the  books  of 
the  appellant  that  the  drafts  of  Miller  ft 
Hawkins  on  the  shipments  of  tobacco  to  the 
Joses  at  Bristol,  during  the  continuance  of 
this  paitnerrtiip  or  Joint-account  business,  from 
January  1,  1888,  to  April  29,  1891.  amounted 
to  only  about  $60,000;  while  the  drafts  drawn 
by  Miller  &  Hawkins  during  this  period  rai 
shipments  to  other  points  out  of  the  United 
States  (to  say  nothing  of  their  business  in  the 
United  States)  amounted  to  more  than  $290,- 
000,  or  nearly  five  times  as  much  as  the  whole 
Jolnt-acconnt  business  during  the  same  period; 
and  though  all  of  these  drafts  were  collected 
through  or  discounted  at  the  appellant  bank, 
by  Miller,  for  account  of  Miller  &  Hawkins, 
neither  during  this  time  nor  afterwards,  tin 
this  snlt  Is  brought,  does  the  bank  make  de- 
mand upon  or  suggest  to  the  Joses  that  they 
81  S.E.-fi2 


were  looked  to  for  the  payment  of  any  In- 
debtedness to  it  of  Miller  or  of  Miller  &  Hawk- 
ins. 

We  are  of  opinion  that  appellant  has  failed 
to  show  that  T.  P.  Jose  &  Sons  are  liable  for 
the  debts  asserted  In  Its  bill.  On  the  contra- 
ry, the  proof  Is  that  the  debts  were  contracted 
by  Miller,  acting  for  himself  or  Miller  &  Hawk- 
ins, but  not  as  a  member  of,  or  agent  for, 
a  firm  in  which  T.  P.  Jose  &  Sons  were  part- 
ners. Therefore  the  decree  of  the  circuit  court 
is  affirmed. 

HARRISON,  J.,  absent 


(96  Va.  411) 
RORER  et  aL  v.  FERGUSON  «t  aL 

(Supreme  Court  of  Appeals  of  Virginia.    Nov. 

17,  1898.) 

JuCGIfSSTS  —  EnPOBCRUBNT  —  SUBBOOATIOH    OF 

BtTBBTi  E8 — Liens—  Mekqbr. 

1.  A  party  recovered  a  judgment  and  issued 
execution.  A  forthcoming  bond  was  given,  and 
subsequently  forfeited.  Afterwards  the  judg- 
ment debtor  conveyed  certain  of  his  real  estate. 
A  decree  was  entered  snbjectinx  his  remaining 
land  to  the  payment  of  the  judgment,  and,  if 
insufficient,  then  the  land  conveyed  to  the  gran- 
tee was  to  be  sold  to  satisfy  the  balance,  add, 
that  the  decree  was  not  prejudicial  to  grantee, 
since,  if  the  sureties  on  the  forthcoming  bond 
had  paid  the  judgment,  they  would  have  been 
subrogated  to  the  rights  of  the  judgment  cred- 
itor, and  to  his  lien  on  the  real  estate  convey- 
ed. 

2.  A  grantor  conveyed  real  estate  to  a  trus- 
tee to  secure  notes,  and  afterwards  conveyed 
it  by  general  warranty  to  a  grantee,  who  as- 
sumed payment  of  the  indebtedness.  The  trus- 
tee then  conveyed  to  the  same  grantee,  who 
became  the  owner  of  the  debts  secured  by  the 
deed  of  tmst.  Held,  that  the  lien  created  by  the 
deed  in  trust  was  not,  by  such  conveyances, 
merged  or  Impaired,  since  equity  would  keep  it 
in  force  for  the  protection  of  grantee's  title. 

Appeal  from  hustings  court,  city  of  Roanoke. 

Action  by  J.  P.  Underwood  against  Payne, 
Shelor  &  Co.,  Edmund  Didler,  and  F.  Rorer, 
Jr.  From  the  decree  Rorer  and  Dldier  appeal. 
S.  D.  Ferguson  filed  a  bill  of  review,  which 
was  dismissed.     Affirmed. 

R.  R.  EUcks,  for  appellants.  Watts,  Rob- 
ertson &  Robertson  and  Smith  &  King,  for 
appellees. 

KEITH,  P.  The  suit  of  Underwood  against 
Payne,  Shelor  &  Co.  was  brought  In  the  cor 
poratlon  court  of  the  city  of  Roanoke  to  en 
force  liens  upon  the  real  estate  of  the  de 
fendants.  There  was  a  decree  referring  the 
cause  to  a  commissioner  to  report  upon  the 
liens  and  their  priorities.  Exceptions  to  this 
report  were  passed  upon  by  the  hustings 
court,  and  a  decree  of  sale  entered,  from  whic.b 
an  appeal  was  taken  to  this  court. 

Underwood  recovered  a  Judgment  again?< 
Payne,  Shelor  &  (>>.  at  the  March  term,  1883 
of  the  hustings  court,  which  was  docketed  oc 
April  7th  of  that  year,  and  the  lien  of  which 
relates  back  to  the  beginning  of  the  term, 
the  first  Monday  Id  the  month.     Upon  this 
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judgment  execution  waa  Issued,  and  a  forth- 
coming bond  given  the  6th  of  May,  18G3,  with 
Rorer  and  Dldler  as  sureties,  which  was  for- 
feited on  the  22d  of  that  month.  On  AprU  B, 
1893,  a  part  of  the  real  estate  of  those  com- 
posing the  firm  of  Payne,  Shelor  &  Go.  was 
conveyed  to  Hart,  trustee,  to  secure  certain 
notes  aggregating  $4,200,  and  on  June  3,  1893, 
the  same  real  estate,  subject,  of  course,  to  the 
deed  of  trust  just  mentioned,  was  conveyed 
to  Ferguson  with  general  warranty  for  the 
consideration  of  $1,  and  the  assumption  upon 
his  part  of  the  liens  created  by  the  deed  to 
Hart,  trustee. 

At  the  term  of  the  circuit  court  of  the  city 
of  Roanoke  beginning  April  11,  1893,  Dunbar 
&  Cape  recovered  judgement  against  Payne, 
Shelor  &  Co.,  docketed  May  2,  1893,  upon 
which  execution  issued  the  6th  of  May,  1893, 
and  a  forthcoming  bond  was  given,  with 
Rorer  and  Dldler  as  sureties,  which  was  also 
forfeited  on  the  22d  of  May,  1893. 

On  the  16th  of  November  of  the  same  year. 
Hart,  trustee,  conveyed,  with  special  warranty, 
to  S.  D.  Ferguson,  the  property  described  In 
the  deed  of  AprU  5th. 

Upon  this  state  of  facts  the  court  was  of 
opinion  that  the  real  estate  should  be  sold  to 
pay  the  liens  in  the  following  order:  The  real 
estate  of  Payne,  Shelor  &  Co.  to  be  first  sold, 
or  so  much  thereof  as  would  be  sufficient  to 
pay  the  judgment  of  Underwood  and  costs  of 
suit.  Including  the  prior  Uen  upon  it  If  the 
proceeds  of  this  sale  proved  insufficient  to  sat- 
isfy Underwood's  Judgment  In  addition  to  the 
liens  which  were  prior  thereto,  then  the  land 
conveyed  to  S.  D.  Ferguson  should  be  sold  to 
satisfy  the  balance  due  J.  P.  Underwood. 

Ab  to  the  judgment  of  Dunbar  ft  Cape,  It 
also  was  to  be  paid  out  of  the  property  re- 
maining In  the  hands  of  the  judgment  debtor. 
If  sufficient  for  that  purpose,  but.  If  it  proved 
insufficient,  the  balance  due  them  was  to  be 
paid  by  Dldler  and  Rorer,  and  not  by  Fergu- 
son. 

This  decree  is  attacked  by  Dldler  and  Rorer, 
who  claim  that  upon  the  payment  by  them 
of  the  Dunbar  ft  Cape  judgment  they  would 
be  subrogated  to  the  rights  of  the  judgment 
creditors;  that  Ferguson  was  In  fact  the  own- 
er of  the  debts  secured  in  the  deed  of  trust  to 
Hart  of  AprU  5th;  and  that,  having  purchased 
the  equity  of  redemption,  and  assumed  the 
payment  of  the  Hart  Uen,  he  became  both 
debtor  and  creditor,  and  thereby  the  EEart 
deed  of  trust  and  the  debts  secured  In  it  were 
extinguished. 

Ferguson  complains  because  by  the  decree 
his  property  Is  subjected  to  sale  in  the  event 
that  the  real  estate  remaining  ha  the  hands 
of  Payne,  Shelor  ft  Co.  proves  insufficient  to 
satisfy  the  Judgment  in  favor  of  Underwood 
and  the  liens  prior  to  it 

Passing  upon  the  last  contention  first  It  is 
Bufflclent  to  say  that  If  Rorer  and  Didler,  the 
siuretles  In  the  forthcoming  bond,  had  paid 
the  judgment  obtained  against  them,  they 
would  be  subrogated  ts  the  rights  of  Under- 


wood, and  to  the  Uen  of  his  Judgment  against 
Payne,  Shelor  ft  Co.  This  was  decided  in  the 
case  of  Robinson  v.  Sherman,  2  Grat  179, 
where  it  is  hdd  that:  "The  surety  of  a 
Joint  debtor  In  a  forthcoming  bond  becomes, 
upon  the  forfeiture  thereof,  surety  for  the 
debt;  and  when  he  has  discharged  It  is  en- 
titled to  be  substituted  to  all  the  rights  of 
the  creditor  against  the  original  debtors,  sub- 
sisting at  the  time  he  became  so  bound  for 
the  debt  and  is  entitled  to  recover  from  the 
original  debtors  the  principal,  Interest  and 
costs  of  the  original  debt" 

This  case  has  been  frequently  dted,  and 
always  with  approvaL  In  HiU  t.  Manser, 
11  Grat  625,  it  is  held  that  the  surety  hi 
a  forfeited  forthcoming  bond  became  thereby 
surety  for  the  debt  and  when  he  "paid  the 
same  as  such  surety  he  became  entitled,  upon 
the  principles  of  a  court  of  equity,  to  all  the 
rights  of  the  creditor  against  the  original 
debtor  subsisting  at  the  time  he  became  so 
bound  for  the  debt  and  that  the  Judgment  for 
the  benefit  of  the  stirety  so  paying  Is  not  re- 
garded as  extinguished,  but  transferred  with 
aU  its  obligatory  force  against  the  principal.'' 
To  the  Bam«  ^ect  see  Cooper  v.  Daugherty, 
85  Va.  350,  7  S.  E.  391. 

There  Is  no  error  In  the  decree  to  the  preju- 
dice of  Ferguson;  nor  do  we  think  there  Is 
any  to  the  prejudice  of  Rorer  and  Didler.  It 
matters  not  whether  Ferguson  was  the  real 
owner  of  the  debts  secured  In  the  deed  to 
Hart  trustee,  at  the  time  of  the  execution 
thereof,  or  whether  he  acquired  them  subse- 
quently. There  is  no  question  as  to  the  bona 
fides  of  the  transaction.  He  bought  the 
property  with  the  Hart  Uen  resting  upon  It 
and  he  Is  entitled  to  hold  that  lien  for  bis 
protection,  and  this  upon  the  plainest  prin- 
ciples of  equity. 

In  Sheldon  on  Subrogation  (section  84)  It 
la  said:  "The  merger  of  a  charge  in  the  in- 
-berltance  wUl  not  be  presumed  If  this  would 
be  contrary  to  the  Interest  of  both  the  charge 
and  the  Inheritance." 

Pomeroy,  speaking  upon  the  same  subject 
(Pom.  {  791),  says,  if  there  is  no  reason  for 
keeping  the  charge  aUve,  then  "equity  wlU,  In 
the  absence  of  any  declaration  of  Intention, 
destroy  It;  but  If  there  Is  any  reason  for 
keeping  it  alive,— such  as  the  existence  of  an- 
other Incumbrance,— equity  will  not  destroy 
it  In  short  where  the  legal  ownership  of 
the  land  and  the  absolute  ownership  of  the 
Incumbrance  become  vested  in  the  same  per- 
son, the  intention  governs  the  merger  in 
equity.  If  this  Intention  has  been  expressed, 
it  controls.  In  the  absence  of  such  an  ex- 
pression, the  Intention  wIU  be  presumed  from 
what  appear  to  be  the  best  Interests  of  the 
party  as  shown  by  all  the  circumstances.  If 
his  Interests  require  the  Incumbrance  to  be 
kept  alive,  his  Intention  to  do  so  wiU  be  In- 
ferred and  foUowed.  If,  on  the  contrary,  his 
best  interests  are  not  opposed  to  a  merger, 
then  a  merger  will'  take  place  according  ta 
his  supposed  Intention." 
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Bnt  K  Is  argued  that,  Ferguson  haying  as- 
sumed the  charge  made,  it  Is  bis  debt,  and  he 
therefore  cannot  claim  the  benefit  of  the  fore- 
going principles.  His  object  In  assuming  the 
debt,  howeyer.  It  Is  manifest,  was  only  for 
the  purpose  of  protecting  his  title,  which 
would  be  wholly  defeated  if  tbe  charge  thus 
assumed  is  to  be  considered  as  haying  been 
extingolahed;  and  this  result  would  inure  to 
tbe  benefit  not  of  Ferguson,  by  whom  it  was 
discharged,  but  of  the  Junior  Incumbrancer. 
The  decree  complained  of  properly  decides 
that  the  purchase  b'y  Ferguson  on  the  3d  of 
June,  and  the  conveyance  to  him  by  Hart, 
trustee,  of  tbe  trust  property  in  November 
following,  did  not  merge,  extinguish,  or  im- 
pair the  lien  created  by  the  deed  of  trust  to 
Hart  of  April  6th,  but  that  in  equity  It  will  be 
kept  alive  and  in  force  for  the  protection  of 
bis  tiUe. 

Upon  the  whole  case  we  are  of  opinion  that 
there  is  no  error  In  the  decree  complained  of, 
and  it  Is  afSrmed. 

CARDWBLL,  J.,  absent 


(123  N.  C.  538) 

FIE8T  NAT.  BANK  OF  ELIZABETH 
CITT  v.  SCOTT. 

(Supreme  Court  of  North  Carolina.     Dec.  13, 
1898.) 

BUXS  AXD  NOTBS— PlKDOE— APPUO^TIOMOFPiLT- 
HENT. 

1.  A  bank  held  notes  executed  by  a  principal 
and  three  sureties.  Principal  and  two  of  the 
sureties  gave  the  bank  another  note,  and  aa- 
signed  as  collateral  a  note  executed  by  the  prin- 
cipal to  inch  sureties,  and  indorsed  by  the  lat- 
ter. It  was  agreed  that,  if  the  parties  should 
come  under  any  other  liability  to  the  bank,  the 
proceeds  of  the  collateral  note  might  be  ap- 
plied by  the  bank  as  it  deemed  best.  Subse- 
quently the  bank  became  the  owner  of  a  note 
against  the  principal  alone.  The  proceeds  of 
the  collateral  note  were  applied  by  the  bank 
partly  to  the  payment  of  such  latter  note,  in- 
stead of  those  on  whidi  the  sureties  were  joint- 
ly liable.  Held  that,  as  the  collateral  note  was 
payable  to  the  sureties,  it  presumptively  belong- 
ed to  them,  and  the  bank  had  no  authority  to 
apply  its  proceeds  on  notes  on  which  they  were 
not  liable. 

2.  A  creditor  holding  several  obligations 
against  the  same  debtors  has  a  right  to  apply 
a  payment  made  without  direction  by  one  of 
them;  but  he  must  apply  it  to  the  debt  on 
which  the  owner  of  the  money  paid  was  liable. 

Appeal  from  superior  court,  Pasquotank 
county;   Brown,  Judge. 

Action  by  the  First  National  Bank  of  Bllza- 
betb  City  against  O.  M.  Scott  There  was  a 
Judgment  for  defendant,  and  plaintiff  appeals. 
Afilrmed. 

B.  F.  Aydlett  for  appellant  Shepherd  & 
Busbee,  for  appellee. 

DOUGLAS,  J.  This  is  an  action  to  recover 
from  the  defendant  the  balance  due  on  two 
notes,  for  $1,000  each,  executed  on  tbe  14th 
day  of  March,  1886,  to  the  plaintiff,  by  the 
Jonea  Manufacturing  Company,  and  Indorsed 


by  the  defendant  together  with  O.  B.  and  T. 
W.  Jones,  who  are  not  parties  to  this  action. 
The  Jones  Blanufacturlng  Company  executed 
to  G.  B.  and  T.  W.  Jones,  on  December  20, 
1894,  its  note  for  $8,000,  secured  by  mortgage. 
On  the  23d  day  of  April,  1886,  the  said  com- 
pany executed  and  delivered  to  the  plaintiff 
the  following  paper: 
"?5,000.     EUzabeth  City,  N.  C,  April  23, 1895. 

"Four  months  after  date,  we  promise  to  pay 
to  tbe  First  National  Bank,  Elizabeth  City, 
N.  C,  or  order,  negotiable  and  payable  without 
offset  at  said  bank,  five  thousand  dollars  In 
gold  coin,  for  value  received,  having  deposited 
with  said  bank,  as  collateral  security  for  the 
payment  of  this  note,  a  note  of  the  Jones  Man- 
ufacturing Co.,  for  $8,000,  dated  Dec.  20th,  8 
months  from  date.  Indorsed  by  G.  B.  and  T. 
W.  Jones;  Insurance  policies  for  $5,000,  loss, 
if  any,  payable  to  this  bank,— with  such  addi- 
tional collaterals  we  hereby  promise  to  give  at 
any  time  on  demand.  If  these  additional  col- 
laterals be  not  so  given  when  so  demanded, 
then  this  note  to  be  due;  and  rebate  of  inter- 
est taken  shall  be  allowed  on  payment  prior 
to  maturity.  And  we  hereby  give  to  said 
bank.  Its  president  or  cashier,  full  power  and 
authority  to  sell  and  assign  and  deliver  the 
whole  or  any  part  of  said  collaterals,  or  any 
substitutes  therefor,  or  any  additions  hereto, 
at  public  or  private  sale,  at  the  option  of  said 
bank,  or  Its  president  or  cashier,  or  of  either 
Of  them,  on  the  nonperformance  of  the  above 
promises,  or  any  of  tbem,  or  at  any  time  there- 
after, and  without  advertising  or  giving  to  us 
any  notice  or  making  any  demand  of  payment 
It  is  also  agreed  that  said  collaterals  may  from 
time  to  time,  by  mutual  consent  be  exchanged 
for  others  which  shall  also  be  held  by  said 
bank  on  tbe  terms  above  set  forth;  and  that 
if  we  shall  come  under  any  other  liability,  or 
enter  into  any  other  engagement  with  said 
bank  while  it  is  the  holder  of  this  obligation, 
the  net  proceeds  of  the  sale  of  the  above  secu- 
rities may  be  applied  either  on  this  note  or  any 
other  note  of  our  liabilities  or  engagements 
held  by  said  bank,  as  its  president  or  cashier 
may  elect;  and  we,  the  maker  or  makers, 
hereby  waive  the  benefit  of  our  homestead  ex- 
emptions as  to  this  debt  and  contract 

"The  Jones  MT  g   Co. 

*%.  B.  Jones,  Secy.  9c  Treas. 

"T.  W.  Jones,  President" 
And  the  following  Indorsements  on  the  back: 
"T.  W.  Jones. 
"6.  a  Jones." 
"March  27tb,  1897.     Bec'd  on  within  note 
$4,704.50,  being  baL  of  $7,000.00  rec'd  from  G. 
M.  Scott  receiver  of  the  Jones  Mfg.  Co.,  which 
was  credited  upon  the  $8,000.00  note. 

"Sept  18th,  1887.  Rec'd  on  within  note 
$792.80,  bal.  of  principal  &  interest  due  to 
date,  being  part  of  amt.  rec'd  from  G.  M.  Scott 
Rec'r,  from  the  $8,000.00  note." 

The  said  G.  B.  and  T.  W.  Jones  Indorsed 
this  note,  and  also  Indorsed  and  deposited 
with  the  plaintiff,  as  security  therefor,  tbeli 
note  upon  the  company  for  $8,000. 
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The  Issues  and  JndKment,  whicb  recite 
nearly  all  the  material  facts,  are  as  follows: 

Issnes. 
"(1)  Was  It  agreed  between  G.  B.  Jones, 
acting  for  himself  and  the  Jones  Manufac- 
turing Companf,  at  the  time  of  the  defendant's 
indorsement  of  the  notes  of  said  company 
sued  on  In  this  action,  that  said  defendant 
should  be  secured  and  indemnified  as  to  his 
said  Indorsement  to  the  plaintiff  bank  by  the 
security  of  the  said  $8,000  note  and  trust  de- 
posited as  collateral  with  plalntifT,  subject  to 
the  prior  lien  of  the  $5,000,  loaned  thereon 
by  the  bank?  Answer:  Tes.  (2)  Did  the 
plaintiff  bank,  while  holding  said  $8,000  note 
and  trust,  have  notice  of  said  agreement 
IH-lor  to  April  23,  1885,  after  which  date  the 
$2,295  notes  were  purchased?   Answer:  No." 

Judgment 

"This  cause  came  on  to  be  heard  before  tlie 
court  and  Jury.  The  Issnes  hereto  annexed 
were  submitted  to  the  Jury  without  objection, 
no  other  issues  being  tendered.  The  Jury 
baring  answered  first  issue,  'Tes,'  and  second 
Issne,  'No,'  both  the  plaintiff  and  defendant 
more  for  Judgment  It  is  admitted  that  the 
■am  unpaid  on  the  notes  sued  Is  $1,218.71, 
and.  If  the  plaintiff  is  entitled  to  Judg- 
ment at  all,  the  defendant  admits  that  the 
plaintiff  Is  entitled  to  Judgment  for  only  two- 
thirds  of  said  sum.  The  plaintiff  moyes  for 
Judgment  for  the  entire  sum.  The  defend- 
ant moves  for  Judgment  that  he  go  without 
day,  and  that  defendant  recover  costs.  It  ia 
admitted  that  the  plaintiff  received  and  col- 
lected the  whole  of  the  $8,000  note  and  inter- 
est referred  to  In  the  evidence  and  pleadings, 
to  wit  $8,818,  and  that  plaintiff  applied  $5,- 
486.80  of  the  said  sum  to  the  $5,800  note  and 
Interest  referred  to  in  the  evidence,  and  that 
plaintiff  -then  applied  $2,286  to  certain  notes 
dated  on  and  after  April  23,  1886,  Issued  by 
Jones  Manufacturing  Company  for  logs,  etc., 
to  certain  other  Individuals,  and  purchased 
and  discounted  by  the  plaintiff  after  April 
23,  1886,  and  that  neither  T.  W.  Jones,  G.  B. 
Jones,  nor  George  M.  Bcott  were  sureties,  or 
Indorsers,  or  in  any  way  liable  for  said  $2,395 
notes.  It  Is  admitted  that  the  plaintiff  ap- 
plied what  was  left  to  wU,  $1,026.27,  to  notes 
sued  on  In  this  action,  leaving  the  balance 
of  $1,218.71,  and  that  If  the  bank  shall  apply 
said  excess  after  paying  the  $5,000  note  to 
notes  sued  on.  In  preference  to  the  $2,296 
notes.  It  Is  more  than  sufficient  to  pay  the 
notes  sued  on  In  full.  It  Is  admitted  that  the 
notes  sued  on  are  renewals,  and  that  the  orig- 
inals were  dated  and  executed  November  8, 
18M,  and  January  28,  1896,  and  the  originals 
and  renewals  were  executed  to  plaintiff  by 
Jones  Manufacturing  Company,  a  corpora- 
tion, and  Indorsed  as  sureties  by  T.  W.  Jones, 
G.  B.  Jones,  and  George  M.  Scott  It  Is  not  de- 
nied that  the  agreement  found  by  Jury  on 
Arst  issue  was  made  prior  to  the  purchase 
by  the  bank  of  the  $2,286  notes.    That  Is  ad- 


mitted. It  la  admitted  that  on  Aprfl  20.  1SP»; 
the  plaintiff  brought  an  action  against  Ooidon 
B.  Jones,  one  of  the  Indorsers  upon  the  note? 
sued  on  In  this  action,  to  recover  on  his  8a3d 
Indorsement  In  the  circuit  court  of  Accomack 
county,  Va.,  whi<A  court  had  Juri8dlcti<«  of 
the  parties  and  of  the  cause  of  action,  the 
defendant  Jones,  being  duly  before  said 
court,  and  that  the  Jury  therein  found  for 
said  defendant  G.  B.  Jones,  and  tliat  the 
court  adjudged  that  the  plaintiff  take  nothing 
against  said  Jones.  The  record  In  said  action 
Is  evidence  on  this  trial, 'and  ia  made  a  part 
of  this  finding. 

"The  court  Is  of  opinion  that  according  to  the 
terms,  in  writing,  upon  which  T.  W.  and  G.  B. 
Jones  assigned  the  $8,000  note  to  plalntUE.  it 
had  no  authority  to  apply  the  excess  after 
paying  the  $5,000  note  to  the  $2,285  notes. 
In  preference  to  the  notes  sued  on  for  which 
the  said  T.  W.  and  G.  B.  Jones  and  this  de- 
fendant were  liable.  Said  written  contract 
is  hereto  attached.  It  Is  a  renewal  of  the 
original,  and  in  same  words.  Original  was 
dated  December  20,  1894.  Both  the  original 
and  this  renewal  are  signed  alike  and  ta- 
dorsed  on  back  by  T.  W.  and  O.  B.  Jones. 
The  court  Is  further  of  opinion  that  the  evi- 
dence does  not  tend  to  prove  and  is  Insuffi- 
cient to  show  that  the  $8,000  note  and  deed 
In  trust  were  not  the  property  of  T.  W.  and 
6.  B.  Jones.  On  their  face  they  purport  to 
be,  and.  If  this  la  erroneous,  no  Issue  was 
tendered  by  plaintiff  embodying  such  conten- 
tion. Upon  the  Issues  as  found,  and  the  ad- 
mitted facts,  and  the  evidence  as  a  whole, 
the  court  Is  of  opinion,  and  so  adjudges,  that 
the  excess  of  the  proceeds  of  the  $8,000  note 
after  paying  the  $5,000  note  should  be  applied 
to  payment  of  notes  sued  on,  which  cancels 
and  discharges  them  In  full,  and  that  it 
matters  not  whether  the  plaintiff  bad  notice 
or  not  of  the  agreement  embodied  in  first 
Issue.  .It  Is  adjudged  that  plaintiff  take 
nothing  by  its  writ  and  that  defoidant  go 
without  day  and  recover  costs,  to  be  taxed 
by  clerk." 

Upon  the  foregoing  facts,  we  are  of  the 
opinion  that  every  principle  of  law  as  weD 
as  of  good  conscience  requires  us  to  afflrm 
the  Judgment  As  held  by  the  court  below, 
the  $8,000  note  presumably  belonged  to  the 
Joneses,  as  it  was  payable  to  them,  and  the 
manufacturing  company  could  not  hold  its 
own  paper.  As  this  presumption  appears 
from  the  face  of  the  note.  It  is  binding  upon 
the  plaintiff.  The  plaintiff  is  therefore  placed 
in  the  position  of  taking  the  money  belongbig 
to  the  Joneses,  and.  Instead  of  applying  it  to 
the  notes  now  in  suit  upon  whicb  they  are 
Jointly  liable,  using  It  without  authority  to 
pay  notes  with  which  they  had  no  connec- 
tion. The  pretended  authority  claimed  by  It 
under  the  collateral  note  has  no  existence  In 
law  or  equity.  The  plaintiff  then  sues  the 
defendant  upon  the  notes  which  It  should 
have  paid  with  the  surplus  ot  the  $8,000  note. 
It  is  true  the  two  Joneses  are  not  sued  hi  tills 
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ftctl<Hi,  and  that  one  of  tbem  appears  to  hare 
successfully  defended  a  suit  In  the  state  of 
Virginia,  which  might  perhaps  be  pleaded  In 
estoppel;  bnt  the  plaintiff  argues  expressly 
that  the  defendant  would  have  his  redress 
against  his  co-sureties,  the  Joneses,  at  least 
one  of  whom  would  apparently  have  no  de- 
fense. 

The  plaintiff  also  argues  that,  as  neither 
the  principal  nor  sureties  applied  the  $8,000, 
It  had  a  right  to  do  so.  Undoubtedly,  but 
only  to  the  debts  upon  which  the  owners  of 
the  money  were  liable.  The  plaintiff  lays 
stress  upon  the  fact  that  the  collateral  note 
commences  with  "we"  and  speaks  of 
"our,"  and  contends  that  these'  words  refer 
exclusively  to  the  company  and  Its  llabllitleB. 
If  this  Is  tme.  It  does  not  help  the  plaintiff, 
as  it  excludes  the  idea  that  the  Indorsers  are 
parties  to  the  agreement.  If  tb^  are  not 
parties  to  the  agreement,  then  they  are  liable 
only  as  Indorsers,  and  their  money  Is  liable 
only  for  their  obligations  under  that  particu- 
lar Indorsement  If,  on  the  contrary,  the  In- 
dorsers are  parties  to  this  complicated  agree- 
ment, then  the  word  "our"  refers  only  to 
their  Joint  obligations.  Again,  admitting  tbe 
contention  of  the  plaintiff  that  the  words 
"we"  and  "our,"  In  the  collateral  note,  refer 
exclusively  to  the  company,  we  find  the  said 
company  qpeclflcally  waiving  the  benefit  of 
Its  homestead  exemptions.  We  are  not  ad- 
vised as  to  the  nature  and  extent  of  a  corpo- 
rate homestead,  the  existence  of  which  we 
did  not  even  suspect  In  Boyd  ▼.  Redd,  120 
N.  C.  336,  27  S.  E.  35,  this  court  held  that  a 
statute  which  gives  to  a  bank  a  Hen  on  the 
stock  of  a  stockholder  indebted  to  It  Is  In 
derogation  of  common  right,  and  must  be 
strictly  construed,  and  that  "the  statutory 
lien  on  stock  Is  Intended  only  to  secure  the 
direct  Indebtedness  which  the  stockholder 
creates  with  the  corporation,  either  as  prin- 
cipal or  surety,  and  not  any  Involuntary  In- 
debtedness to  It  caused  by  the  purchase  of 
his  liabilities  Incurred  to  third  parties."  This 
rule  Is  equally  applicable  to  the  case  at  bar. 
Under  this  view  of  the  law,  we  are  not  re- 
quired to  pass  upon  the  validity  of  the  many* 
faced,  but  essentially  one-sided,  contract  re- 
lied upon  by  the  plaintiff;  but  we  cannot  be 
expected  to  give  a  latltndlnarlan  construction 
to  an  instrument  so  Inequitable  upon  Its  face, 
and  which,  we  are  compelled  to  say,  has  been 
used  as  the  cover  for  an  unlawful  and  op- 
pressive diversion  of  the  funds  belonging  to 
an  Indorser.    The  Judgment  la  affirmed. 


(123  N.  C.  586) 

WILLIAMS  et  al.  t.  MAXWELL. 

(Supreme  Court  of  North  Oarolina.     Dec  20, 
1886.) 

Building  ahd  Loin  Assooiationb— Insolvsnot 

— LlABILITT  OF  BOHKOWINO  HbMBER. 

1.  A  borrowing  stockholder,  who  Is  an  in- 
corporator in  an  insolvent  bailding  and  loan 
association,   cannot   be    allowed   the    amounts 


paid  into  tilie  association  tat  discharge  of  Us 
indebtedness,  nntll  the  amount  of  defalcation 
and  expenses  of  winding  np  the  concern  an 
paid. 

2.  On  the  insolvency  of  a  building  and  loan 
association,  a  borrowing  incorporator  should  be 
charged  with  the  amount  borrowed,  plus  6  per 
cent  interest  less  the  whole  amount  paid  to 
the  aBsociation,  whether  as  fines,  penalties,  or 
weekly  dnes,  plus  liis  pro  rata  part  of  the  de- 
falcation of  the  asiociation,  to  be  determined 
by  the  pro  rata  per  cent,  on  the  amount  of 
capital  (the  amount  owing  the  association,  in 
the  case  of  borrowing  members)  which  the  in- 
corporators had  in  the  association  on  the  day 
It  went  into  the  hands  of  the  receiver. 

Appeal  from  superior  conrt,  Burke  county; 
Starbuck,  Judge. 

Action  by  Richard  Williams  and  others 
against  W.  C.  Maxwell  to  enjoin  a  foreclosure 
sale.  From  a  Judgment  for  defendant,  plain- 
tiffs appeal.     AfOrmed. 

I.  T.  Avery  and  A.  G.  Avery,  for  appellants. 
Burwell,  Walker  &  Cansler  and  Osborne,  Max- 
well &  Keerana,  for  appellee. 

FURCHES,  J.  Hie  North  Carolina  BuUdlng 
&,  Loan  Association  is  a  corporation,  and  its 
place  of  business  is  Charlotte,  N.  C.  The 
plaintiff  Richard  WUllams  became  the  owner 
of  10  shares  of  capital  stock  In  said  associa- 
tion, of  the  par  value  of  $1<X)  each,  aggregat- 
ing the  sum  of  $1,000.  This  made  him  a 
stockholder  in  the  association  (Strauss  v.  As- 
sociation, 117  N.  C.  814,  23  8.  E.  450),  and 
enabled  him  to  borrow  $1,000  from  the  asso- 
ciation, which  he  did;  and  he  and  his  wife 
executed  one  of  the  mortgages  mentioned  in 
the  complaint  as  security  therefor.  The  plain- 
tiff, having  reduced  the  amount  of  this  indebt- 
edness to  the  association,  was  allowed  to  bor- 
.row  $250  more,  for  which  he  and  his  wife 
executed  a  second  mortgage  on  the  same  prop- 
erty. Plaintiff  from  time  to  time  made  pay- 
ments to  the  association,  untU  tills  indebted- 
ness was  reduced  to  $676.70,  on  the  27tb  of 
March,  1897,  if  these  amounto  should  all  be 
applied  to  said  Indebtedness,  calculating  the 
Indebtedness  at  6  per  cent  Interest,  and  al- 
lowing plaintiff  credit  for  all  amounts  paid 
by  them,  and  Interest  thereon  at  the  same 
rate  of  per  cent,  whether  the  same  was  called 
fines,  assessments,  or  what  not  The  defend- 
ant corporation  became  insolvent;  suit  was 
commenced  In  the  superior  court  of  Mecklen- 
burg county  to  wind  up  the  concern;  and  on 
the  27th  day  of  March,  1897,  J.  W.  Keerans 
and  E.  T.  Cansler  were  appointed  receivers. 
The  mortgages  mentioned  above  were  made 
to  W.  0.  Maxwell,  with  power  to  sell  upon 
default  Maxwell  was  also  a  stockholder  and 
member  of  said  corporation,  and  a  party  to  the 
action  to  wind  up  and  settle  the  concern;  and, 
upon  the  plaintiff's  falling  to  pay  said  Indebt- 
edness, the  court  made  an  order  directing  said 
Maxwell,  trustee,  to  sell  and  to  foreclose  said 
mortgagee  To  prevent  Maxwell's  selling  un- 
der said  mortgages,  the  plaintiff,  on  the  17th 
day  of  February,  1898,  commenced  this  action 
in  the  superior  court  of  Burke  county,  and  ob- 
tained A  temporary  restraining  order  against 
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■aid  sale.  The  pUintHTs  motion  for  Injnnc- 
tion  -was  afterwards  heard,  wheo  the  following 
facts  were  found  and  agreed  to  by  the  parties: 
That  plaintur,  on  the  26th  of  March,  1800,  bor- 
rowed 11,000,  and  on  the  2d  of  October,  1894, 
borrowed  $250;  that  after  allowing  plaintiff 
credit  for  every  dollar  paid  the  defendant  as- 
soclatlon,  whether  by  way  of  fines  or  other- 
wise, and  Interest  thereon  at  the  rate  of  6  per 
cent,  (the  same  rate  defendant  had  charged 
plaintiff),  the  balance  remaining  due  from 
plaintiff,  if  the  whole  amount  of  these  pay- 
ments should  be  credited  on  the  Indebtedness, 
was  $676.70.  But  the  court  allowed  the  re- 
ceivers to  apply  s  $12.50  per  share  of  stock  to 
the  loss  account,  amounting  to  $125;  and.  If 
this  be  deducted  from  the  amount  paid  Into 
the  concern,  the  amount  still  due  will  be  $801.- 
70.  The  injunction  being  refused,  plaintiff  ap- 
pealed. 

These  are  the  facts  found  by  the  coiurt,  and 
not  disputed  on  the  argument  here.  Upon  this 
state  of  facts,  there  are  nothing  but  questions 
of  law  presented,  and  they  have  been  so  fre- 
quently and  so  recently  decided  by  this  court 
that  we  do  not  feel  disposed  to  discuss  them 
In  this  opinion.  It  was  decided  in  Strauss' 
Case,  117  N.  G.  814,  23  S.  E.  4S0,  and  118 
N.  O.  566,  24  S.  E.  116,  that  each  bolder  of 
Bto<A  on  the  27fh  day  of  March,  1897  (the 
day  the  receivers  were  appointed).  Is  an  Incor- 
porator, and  liable  for  his  pro  rata  part  of  the 
defalcation  and  expenses  of  closing  out  the 
concern.  It  la  held  in  Meares  ▼.  Davis,  121 
N.  O.  192,  28  S.  B.  188,  that  a  corporator  is 
not  entitled  to  have  the  excess  paid  to  him 
nntll  his  part  of  the  deficiency  Is  ascertained 
and  accounted  for.  And  it  is  held  in  Meares 
V.  Duncan,  31  S.  B.  476,  and  In  Meares  v. 
Butler,  81  S.  B.  477,  at  this  term,  that,  as  the 
Incorporators  are  bonnd  for  the  defalcation 
and  expenses  of  winding  up  the  concern,  the 
amounts  paid  into  the  association  cannot  be 
allowed  as  a  discharge  of  their  Indebtednesa 
until  this  deficiency  Is  paid.  This  is  held  In 
these  cases  to  be  so,  even  where  the  rights 
of  married  women  are  involved.  It  Is  held 
In  Strauss'  Case,  supra,  that  the  Incorporators 
were  liable  for  their  pro  rata  part  of  this  de- 
ficiency, according  to  their  pro  rata  per  cent 
upon  the  amount  of  capital  they  had  in  the 
association  on  the  day  it  went  Into  the  hands 
of  the  receivers.  And  the  capital  of  the  bor- 
rowing members  was  the  amount  they  owed 
the  association  at  that  time.  In  this  case  It 
seems  that  the  shares  held  by  each  incor- 
porator were  assessed  $12.50.  We  do  not 
think  this  was  a  compliance  with  the  rule  in 
Strauss'  Case,  and  may  make  some  difference 
in  the  amount  due  by  the  plaintiff.  But  this 
is  a  matter  that  may  be  corrected  by  a  mathe- 
matical calculation,  by  taking  what  the  assess- 
ments amount  to,  at  $12.50  a  share,  and  get 
the  per  cent  this  would  make  upon  the  whole 
collectible  assets  of  the  concern,  and  apply 
this  per  cent  to  the  plaintiff's  indebtedness. 
We  are  of  the  opinion  that  the  remaining 
amount    of    plaintiff's    indebtedness    Is    the 


amount  he  borrowed,  with  6  per  cent  Interest, 
deducting  the  whole  amount  the  plaintiff  has 
paid  the  association,  after  first  deducting  the 
proper  per  cent  therefrom  for  defalcations  and 
expenses  of  closing  out  the  concern.  In  the 
consideration  of  this  case,  in  order  to  pot  it 
upon  its  merits,  we  have  left  out  of  consideia- 
tion  the  question  of  venue.  We  see  no  goo<l 
reason  why  an  injunction  should  issue,  and 
therefore  affirm  the  Judgment  of  the  ooort  be- 
low.   Affirmed. 


(1»  N.  C.  54T> 

OOZART  V.  FLBMIMO  et  aL 

(Supreme  Conrt  of  North  Carolina.     Dec  IS, 
1898.) 

ELK0TI0K»— IK«ISCTI0N8— QDO  'WARaiXTO. 

1.  An  action  to  enjoin  newly-elected  cannty 
commissioners,  who  had  not  yet  qualified,  from 
declaring  a  public  office  vacant  and  electing 
a  successor,  is  properly  dismissed  as  prema- 
ture. 

2.  Injnnction  docs  not  lie  to  restrain  connty 
commissioners  from  declaring  a  public  office 
vacant  because  of  an  apparent  tie  vote,  where 
it  is  an  attempt  in  effect  to  try  the  title  to  the 
office  by  injunction,  which  is  not  permissible. 

3.  The  erroneous  action  of  the  connty  com- 
missioners in  declaring  an  office  vacant  because 
of  an  apparent  tie  vote,  and  ordering  a  new 
election,  does  not  warrant  the  granting  of  an 
injnnction  to  one  of  the  candidates,  since  the 
title  to  the  office  can  be  inquired  into  by  qno 
warranto  even  after  such  a  new  election. 

4.  Laws  189S,  c.  169,  {  7,  as  amended  by 
Laws  1897,  c.  186,  provides  that  any  judge 
of  the  superior  or  supreme  court  may  issue  a 
mle  on  any  election  officer  to  show  canse  why 
he  has  not  performed  or  shall  not  perform  any 
specified  act  or  dnty  required  by  the  electioB 
law,  or  why  he  shall  not  perform  or  execute 
this  act  In  any  specified  way,  so  as  to  best 
give  effect  to  the  Intent  and  purposes  of  the 
election  law.  Held,  that  the  result  of  an  elec- 
tion as  declared  by  the  clerk  of  the  superior 
court,  where  made  in  the  manner  pointed  oat 
by  statute,  is  prima  facie  correct  and  can  be 
qneationed  only  by  quo  warranto;  and  hence 
the  derk,  who  is  functus  officio  after  the  dec- 
laration of  the  resnit  cannot  be  ordered  by  s 
"mandamus"  to  recount  the  vote,  where  it  was 
a  tie  between  two  candidates. 

6.  Code,  I  1872,  provides  that  all  officers  shall 
continue  in  their  respective  offices  until  their 
successors  have  been  duly  elected  and  qnali- 
fied.  An  election  for  sheriff  resulted  in  a  tie 
vote  between  defendant  and  relator,  who  was  a 
candidate  for  re-election.  The  relator  sued  to 
restrain  the  clerk  of  the  superior  court  from  or- 
dering a  new  election,  and  asked  for  a  recount. 
Both  candidates  claim  the  Incorrectness  of  the 
count,  illegal  votes,  intimidation,  etc.,  but  def«id- 
ant  asked  for  a  new  election.  BM,  that  the  or- 
dering of  a  new  election  was  properly  eiUoined 
until  the  correct  resnit  of  the  election  already 
had  could  be  determined  according  to  the  issue 
raised  by  the  pleading,  notwithstanding  nei- 
ther of  the  candidates  is  in  possesgion  of  the  of- 
fice by  virtue  of  the  election,  which  was  a  nec- 
essary averment  in  quo  warranto,  which  has 
been  abolished  (Code.  {  603),  bnt  is  not  express- 
ly required  in  tiie  substituted  action  to  try  titie 
to  an  office. 

Montgomery,  J.,  dissenting. 

Appeal  from  superior  court  OranvDle  coun- 
ty; Timberlake,  Judge. 
Action  by  W.  S.  Cozart  against  S.  A.  Flem- 
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ing  and  others  to  enjoin  the  ordering  of  a  new 
election.  From  a  decree  for  plaintiff,  defend- 
ants appeal    Reversed. 

A.  W.  Graham  and  J.  W.  Graham,  tm  ap- 
pellanta.    T.  T.  Hicks,  for  appellee. 

CLARE,  J.  The  clerk  of  the  superior  oonrt 
of  Granville  county,  upon  tabulating  the  re- 
tuins  of  the  recent  election  for  sheriff  of  that 
county,  ascertained  that  there  was  an  equal 
number  of  ballots  cast  for  the  relator  and  for 
his  competitor,  tbe  defendant  Fleming,  an^ 
was  about  to  proceed  to  order  a  new  election 
to  be  held  for  that  ofBce,  as  required  by  the 
statute,  whereupon  the  relator,  who  was  the 
sheriff  of  the  county  and  a  candidate  for  re- 
election, began  this  action,  on  November  15, 
1898,  against  said  Fleming,  the  clerk  ot  the 
superior  court,  and  the  three  newly-elected 
commissioners  (who  had  not  then  qualified, 
and  could  not  do  so  till  the  first  Monday  in 
December),  alleging  in  substance:  (1)  That 
tbe  coont  was  Incorrect,  and  that  npon  a  re- 
count of  the  ballots  he  would  be  found  to  have 
received  a  majority,  and  asking  the  judge  to  Is- 
sue a  rule  on  the  clerk  to  show  cause  why  he 
should  not  make  such  recount  and  declare  the 
correct  result;  (2)  an  Itemized  statement  of  0- 
legal  votes  counted  for  his  competitor,  and  le- 
gal votes  for  himself  rejected.  Intimidation, 
and  like  matters  proper  to  be  Inquired  into 
upon  a  quo  warranto;  (3)  that  the  clerk  had 
declared  his  Intention  to  order  a  new  election, 
averring  the  needless  expense  thereof  to  him- 
self and  the  county,  and  asking  a  restraining 
order  against  such  proceeding,  until  the  prop- 
er result  of  the  election  already  had  was  as- 
certained; (4)  that  the  newly-elected  county 
commissioners  would,  on  their  qualification, 
proceed  to  declare  the  office  vacant,  and  elect 
a  successor;  and  asking  a  restraining  order  to 
prevent  such  action.  The  defendant  Fleming 
answered  that  he  himself  had,  In  truth,  re- 
ceived a  majority  of  the  votes  cast,  and  on  a 
recotmt  shotild  be  declared  sheriff,  denying  all 
the  allegations  of  the  complaint  as  to  the  items 
affecting  the  result,  and  also  on  his  part  set- 
ting out  an  itemized  statement  of  Illegal  votes 
cast  for  his  competitor,  and  legal  votes  for  him- 
self rejected,  intimidation,  fraud,  and  other 
particulars  proper  in  a  quo  warranto,  but  at 
the  same  time  averring  his  willingness  to  sub- 
mit tbe  Issue  again  to  the  arbitrament  of  the 
ballot  box,  and  objecting  to  the  order  for  a 
recount  The  clerk  answered,  expressing  his 
willingness  to  submit  to  the  orders  of  the 
court  The  newly-elected  commissioners,  In 
their  answer,  aver  that  they  had  not  qualified, 
bad  not  determined  upon  any  action  as  to  de- 
claring the  office  vacant,  and  asking  that  the 
action  be  dismissed  as  to  them  as  both  prema- 
ture and  without  warrant  In  law.  It  Is  well 
to  dismiss  this  branch  of  the  case  here,  by 
saying  that  their  contention  was  well  founded 
In  both  particulars.  The  proceeding  as  to 
them  was  not  only  premature,  but.  If  It  had 
not  been,  It  would  have  been.  In  effect,  an  at- 


tempt to  try  tbe  title  to  an  office  by  an  In- 
junction, which  Is  not  permissible.  Patterson 
y.  Hubbs,  66  N.  G.  119.  Besides,  if  the  com- 
missioners had  assumed  to  declare  the  office 
vacant,  and  elect  another,  there  would  have 
been  no  resultant  damage  justifying  an  In- 
junction. The  title  would  still  be  Inqubed  in- 
to by  quo  warranto.  The  county  commis- 
sioners should  be  dismissed,  with  their  costs. 
It  Is  proper,  however,  to  add  that  tbe  failure 
of  a  new  sheriff  to  qualify,  when  It  is  un- 
determined who  Is  elected,  and  no  certificate 
has  been  Issued  to  him,  does  not  authorize  a 
declaration  that  the  office  Is  vacant.  The  old 
sheriff  holds  over  until  his  successor  Is  declar- 
ed elected  and  qualified.    Code,  {  1872. 

The  court  in  view  of  the  provision  IB  sec- 
tion 7,  c.  169,  of  the  election  law  of  1893 
(amended  by  chapter  185,  Laws  1897),  that 
any  judge  of  the  superior  or  supreme  court 
may  Issue  a  rule  upon  any  dectlon  officer  "to 
show  cause  why  he  has  not  performed  or  shall 
not  perform  any  specified  act  or  duty  required 
by  the  election  law,  or  why  he  or  they  shall 
not  perform  or  execute  this  act  In  any  speci- 
fied way,  so  as  to  best  give  effect  to  the  intent 
and  purposes  of  the  election  law,"  issued  the 
rule  as  prayed,  and  on  its  return  ordered  the 
clerk  to  make  the  recount  In  the  presence  of 
the  parties  and  others.  On  such  recount  of  the 
ballots,  the  clerk  reported  that  the  relator  had 
received  a  majority  of  eight  votes.  On  a  re- 
view of  the  disputed  Items  of  this  report,  the 
Judge  found  that  the  relator  bad  received  a 
majority  of  two  votes,  and  was  entitled  to  the 
certificate  of  election,  which  he  ordered  the 
clerk  to  issue;  and  he  issued  his  mandamus 
to  the  county  commissioners  to  induct  the  re- 
lator, into  office  upon  giving  the  bonds  and 
taking  the  oaths  required  by  law,  reserving, 
however,  to  the  defendant  Fleming  the  right 
to  contest,  either  In  this  proceeding,  or,  at  his 
electlcm.  In  an  action  of  quo  warranto,  the  cor- 
rectness of  the  result  as  affected  by  tbe  legal- 
ity or  Illegality  of  ballots  rejected  and  received, 
and  the  intimidation  and  fraud  alleged  in  the 
pleadings,  as  to  which  matters  he  refused  to  bear 
evidence  at  the  hearing  in  chambers.  His  hon- 
or conceived  rightly  that  the  title  to  the  office, 
so  far  as  dependent  upon  the  reception  or  re- 
jection of  ballots.  Intimidation,  fraud,  etc., 
could  only  be  determined  before  a  Judge  and 
jury  In  a  quo  warranto;  but  he  erred  In  think- 
ing that  a  CMitest  could  be  maintained  over 
the  certificate  which  conveys  only  a  prima 
fade  title  to  the  office,  subject  to  the  declara- 
tion of  the  right  In  a  quo  warranto  proceeding. 
If  the  clerk  had  refused  or  f&lled  to  tabulate 
the  result  In  the  manner  required  by  law,  he 
could  have  been  comi)^ed  by  a  rule  to  per- 
form that  duty.  Moore  v.  Jones,  76  N.  C. 
18S.  But  here  the  clerk  had  acted,  and  In 
the  mode  pointed  out  by  the  statute.  His  dec- 
laration of  the  result  is  prima  facte  correct, 
and  can  only  be  questioned  in  an  action  of 
quo  warranto.  In  Swain  v.  McRae,  80  N.  C. 
Ill,  decided  at  a  time  when  the  tabulation  was 
made  by  a  board  of  canvassers,  Instead  of  by 
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the  derk,  aa  Is  now  the  hw,  It  was  held  that, 
upon  their  declaration  of  the  result,  the  board 
waa  functus  officio,  and  conld  not  be  ordered 
by  a  mandamus  to  reassemble  and  reconnt 
the  vote,  the  remedy  being  by  a  quo  warranto. 
In  like  manner,  In  Gatllng  t.  Boone,  98  N.  C. 
578,  3  S.  E.  392,  it  Is  held  that  the  declaration 
of  the  result  of  an  Section  by  the  board  of 
canvassers  "conclusively  settles  prima  fade 
the  right  of  the  perscm  so  ascertained  to  be 
elected  to  be  Inducted  Into  and  exercise  the 
office,"  leaving  the  correctness  of  the  result  n 
declared  to  be  Investigated  upon  a  quo  war- 
ranto. This  seems  to  be  generally  well  settled. 
Cooley,  Const  LIm,  (6th  Ed.)  784,  and  cases 
cited  In  note  0,  among  which  the  foUowlng 
cases  hold  that,  not  only  a  recount  cannot  be  or- 
dered by  a  court,  but  if  the  canvassing  board 
voluntarily  recount,  and  give  a  second  cer- 
tificate to  another,  such  action  Is  a  mere  nul- 
lity: Bowen  v.  Hixon,  45  Mo.  340;  People  v. 
Robertson,  27  Mich.  116;  Opinion  of  Justices, 
117  Mass.  696;  State  ▼.  Donnewirth,  21  Ohio 
St  216.  Moore  v.  Jones,  supra,  does  not  dif- 
fer from  these.  In  that  case  the  board  of  can- 
vassers, having,  without  authority  of  law, 
gone  behind  the  returns,  were  ordered  to  as- 
semble and  perform  the  duty  allotted  to  them 
of  adding  up  the  returns  and  declaring  the  re- 
sult In  law,  the  board  had  not  acted  at  aO. 
The  clerk,  having  declared  the  result,  no 
longer  has  any  duties  In  regard  thereto  which 
he  could  exercise  either  voluntarily  or  upon 
the  order  of  a  Judge.  Besides,  the  clerk  did 
not  have  the  power  in  the  first  Instance  to 
count  the  ballots  and  declare  the  result,  but 
merely  to  add  up  the  varlouB  precinct  re- 
turns legally  made,  and  ascertain  the  result 
Section  22  of  the  act;  Moore  T.  Jones,  supra. 
In  Broughton  v.  Young,  119  N.  0.  916,  27  S. 
BL  277,  it  was  held  that  the  preservation  of 
the  ballots  Is  required  that  "they  may  be 
kept  as  evidence  to  verify  or  correct  the  eleo- 
tion  returns  when  impeached,  and  that  on  a 
quo  warranto  the  ballot  boxes  might  be 
brought  into  court,  and  the  recount  made  in 
the  presence  of  court  and  Jury."  But  In  that 
case,  being  In  regard  to  a  contested  seat  in 
the  general  assembly.  Inasmuch  as  the 'trial 
was  not  viva  voce  before  that  body,  but  the 
evidence  must  be  taken  before  a  commission, 
a  recount  of  the  ballots  was  ordered  to  be 
made  In  the  presence  of  the  legislative  com- 
mission appointed  to  take  evidence,  since  It 
eould  not  be  contemplated  that  "the  clerks 
of  Cherokee,  of  Dare,  or  other  counties  should 
Attend  with  their  ballot  boxes  before  the 
j^eneral  assembly  In  Raleigh,  or  before  the 
congressional  committee  on  elections  at  Wash- 
ington." This  was  merely  to  procure  evi- 
dence to  support  or  impeach  the  prima  facie 
title  of  the  sitting  member,  and  not  for  the 
purpose  of  authorizing  or  dhrecting  a  certifi- 
cate of  election  to  be  Issued  to  the  contestant 
should  a  recount  show  that  he  had  received 
a  majority  of  votes.  The  object  was  solely 
to  procure  evidence  for  the  body  that  was  to 
determine  the  title,  not  to  compel  nor  to  per- 


mit the  clerk  to  revise  tiie  declaration  of  the 
result  already  made,  or  recall  the  certificate 
founded  thereon.  So  mndb  of  this  proceed- 
ing as  sought  to  have  a  recount  made  by  the 
clerk  was  without  authority  of  law,  and  a 
nullity.  If  made  for  the  purpose  of  furnish- 
ing evidence,  It  is  not  Justified  by  the  circum- 
stances, as  was  the  case  in  Broughton  v. 
Young,  supra,  since  here  the  boxes  could  be 
opened  and  the  recount  readily  made  in  the 
presence  of  the  Jury,  and,  if  for  the  purpose 
of  changing  the  result  already  declared  by 
ihe  clerk,  he,  already  having  performed  that 
duty  in  the  mode  prescribed  by  law,  was 
functus  officio.  The  law  does  not  contem- 
plate a  legal  contest  over  the  prima  facie 
certificate.  The  officer  charged  with  the  duty 
of  issuing  the  certificate  settles  that  matter 
at  his  peril  if  he  act  corruptly,  bnt  conclu- 
sively so  far  as  Its  Issuance  is  concerned. 

The  only  remaining  question  is  whether  so 
much  of  this  action  can  be  sustained  as  seeks 
to  restrain  the  holding  of  a  new  election  till 
the  issue  raised  by  the  pleadings  is  deter- 
mined,—whether  in  truth  there  waa  a  tie 
vote.  If,  as  formerly  (Code,  S  2699),  upon  a  tie 
vote,  the  county  commissioners,  promptly 
and  without  expense,  determined  the  result 
there- could  be  no  foundation  for  such  pro- 
ceeding as  we  have  here.  Their  declaration 
of  the  result  must  be  in  favor  of  one  party, 
and  the  other,  if  so  minded,  could,  by  a  quo 
warranto,  have  the  correctness  of  the  orig- 
inal election  determined.  But  under  the  pres- 
ent statute  we  have  this  anomaly:  that,  un- 
less this  proceeding  lies,  neither  Cozart  nor 
Fleming  can  bring  his  quo  warranto  until  a 
new  election,  since  Fleming  is  not  in  office, 
and  Cozart  Is  not  in  by  virtue  of  this  elec- 
tion, but  merdy  holding  over  till  bis  suc- 
cessor is  elected  and  qualified,  and  no  more 
liable  to  a  quo  warranto  than  if  some  other 
person  had  been  the  former  sheriff,  and  was 
holding  over  under  no  daim  to  the  office,  but 
merely  until  the  title  should  be  determined 
between  two  parties,  each  of  whom  claimed 
the  election.  Besides,  in  such  election  a 
third  person  might  be  elected;  and,  if  the 
result  of  the  November  election  can  only  be 
contested  whea  one  of  the  two  highest  can- 
didates at  such  election  is  actually  inducted 
into  office,  there  might  be  no  Ctiance  to  con- 
test at  alL 

From  the  averments  in  the  pleadings  of 
both  competitors,  it  is  almost  Impossible  to 
believe  (eapedally  in  view  of  the  recoimt 
though  illegally  made)  that  on  a  vote  of 
BO  many  thousands  there  will  not  be  dis- 
covered an  error  of  one  single  ballot  in  favor 
of  one  party  ot  the  other,  either  by  Inadven- 
ence  of  the  election  officers,  or  the  errone- 
ous acceptance  or  rejection  of  some  ballot 
or  in  some  other  particular.  On  the  face  of 
the  numerous  averments  to  that  effect  spe- 
cifically made  by  both  the  parties,  and  tlie 
truth  of  which  must  be  determined  notwith- 
standing a  new  election  shall  be  held.  It 
seems  a  dear  right  both  to  the  parties  thero- 
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selves  and  to  the  public  as  well  tbat  the  ex- 
pense of  an  election  shall  not  be  Incurred 
when  the  chances  are  almost  Inflnlteslmal 
that  its  result  will  not  become  a  nullity  upon 
the  trial  of  the  averments  made  In  these 
pleadings,— averments  which  would  be  re- 
newed In  a  qno  warranto  against  the  party 
successful  In  such  new  election,  since  It  can 
have  no  validity  If  either  party  be  shown  to 
have  been  truly  elected  In  the  election  al- 
ready held.  It  Is  true  that  this  proceeding 
is  an  anomalous  one,  bnt  it  arises  upon  a 
condition  of  things  which  can  very  rarely 
occur.  If  there  Is  no  precedent  <»:  statute  au- 
thorizing It,  there  Is  neither  precedent  nor 
statute  forbidding  it.  It  is  one  of  the  occa- 
sions when  the  "reason  of  the  thing"  calls 
npon  a  court  to  make  a  precedent  It  is  not 
reasonable  that  an  election  should  be  or- 
dered when  both  parties  make  numerous  spe- 
cific averments,  the  correctness  of  any  one  of 
which  on  either  side  (unless  exactly  balanced 
by  sustaining  a  similar  averment  of  the  other 
party)  will  render  the  new  election  nuga- 
tory. This  proceeding  Is  In  Its  essence  a  qno 
warranto,  brought  by  one  contestant  against 
the  other,  when  neither  is  In  actual  posses- 
sion of  the  office  (under  the  election),  by 
reason  of  the  fact  that  npon  the  declaration 
of  a  tie  vote,  which  both  seek  to  impeach, 
neither  can  be  In  possession.  They  have  a 
right  to  contest  the  correctness  of  the  result 
and  have  it 'determined,  and  the  clerk  is  a 
proper  party.  The  injunction  against  his  or- 
dering a  new  election  will  be  continued  to 
the  hearing,  when  the  trial  of  the  issues  will 
determine  which  of  the  two  parties  claiming 
the  office  was  elected;  or  if,  by  a  marvel.  It 
should  happen  that  no  majority  la  ascertained 
<Hi  either  side,  then  the  restraining  order  will 
be  dissolved,  to  the  end  that  an  election  be 
held;  but  the  re-reference  to  the  ballot  box 
should  not  be  ordered  till  the  plea  In  bar,  set 
up  on  each  side,— that  the  people  at  the  bal- 
lot box  have  already  declared  their  will,— Is 
disposed  of.  This  action,  notwithstanding 
Its  unusual  feature  of  not  being  against  one 
In  possession  of  office,  is  In  its  every  essence 
an  "action  to  try  the  title  or  right  to  an  of- 
fice," since  each  party  asserts  his  right  to 
the  office  to  which  he  claims  to  have  been 
elected;  and  the  action  wHl  therefore  stand 
for  trial  at  the  first  term  of  Granville  supe- 
rior court    CJode,  {  61S. 

The  gist  of  the  action  is  that  the  relator 
was  elected,  and  Is  kept  out  of  office,  not  by 
the  Induction  of  his  competitor,  but  by  an  er- 
roneous declaration  of  a  tie  vote,  which  dec- 
laration be  has  a  right  to  contest  Though, 
for  convenience,  we  still  speak  of  an  action 
of  quo  warranto,  it  must  be  remembered 
that  action  has  been  specifically  abolished 
(Oode,  I  603),  and  we  have  in  fact  only  a 
dvil  action,  in  which  tbe  subject-matter  Is  a 
trial  of  the  tlUe  to  an  office  (Id.  i  616).  Us- 
ually, In  such  actions  there  is  an  allegation 
that  the  defendant  has  usurped  and  is  Ille- 
gally exercising  the  duties  of  the  office;  but 


section  616  does  not  require  snCh  arermeDt, 
and  the  facts  of  this  case  satisfactorily  ahow 
why  it  Is  not  alleged  here.  A  new  election, 
if  there  Is  any  truth  whatever  In  the  allega- 
tions In  the  pleadings  on  either  side,  would 
damage  the  parties,  not  only  by  the  expense 
thereof  (since  tbe  expense  of  tbe  quo  war- 
ranto will  Btlll  have  to  be  undergone),  but 
the  candidate  defeated  In  the  new  election 
would  be  put  at  a  serious  disadvantage  In 
satisfying  a  Jury  that,  at  the  late  election  In 
November,  he  in  truth  received  a  majority, 
however  strong  the  evidence  might  be.  For 
these  reasons,  to  give  the  parties  an  unpreju- 
diced trial  to  determine  the  result  of  the  No- 
vember election,  and  to  save  the  public  and 
the  parties  a  serious  expense,  which  will 
probably  prove  to  have  been  nnnecessary,  the 
Injunction  against  ordering  a  new  election 
should  be  continued  to  the  hearing.  The  in- 
junction in  no  wise  determines  tbe  title,  but 
merely  preserves  the  status  quo  till  the  title 
can  be  determined.  Gnlllotte  v.  Polncy  (La.) 
6  South.  507.  In  granting  such  injunction 
there  was  no  error,  but  In  other  particulars, 
aa  above  pointed  out,  there  was  error. 

MONTGOMBRT,  J.  (dlasendng).  Before 
the  adoption  of  the  Code  of  Civil  Procedure, 
the  writ  of  quo  warranto  was  the  only  proper 
remedy  provided  by  our  laws  to  try  the  title 
to  a  public  office.  Section  862,  Code  Olv.  Proc. 
(now  section  608,  Code),  abolished  the  writ  of 
qno  warranto.  Bnt  the  "form"  of  tbe  action, 
only,  has  been  abolished.  The  remedies  ob- 
talnable  under  the  old  writ  may  be  obtained 
by  dvil  actions,  under  the  former  provisions 
of  title  15,  c.  2,  Code  Civ.  Proc.  (now  chapter 
1,  tit  IS,  Code).  Saunders  v.  Gatllng,  SI  N. 
C.  286.  It  is  only  under  the  lurovlsions  of  tbat 
chapter  of  the  Code  that  the  title  to  a  public 
office  can  be  tried  in  this  state.  Section  607 
of  that  chapter  of  the  Code  declares  that  "an 
action  may  be  brought  by  the  attorney  general 
in  the  name  of  the  state  npon  his  own  In- 
formation, or  upon  the  complaint  of  any  pri- 
vate party,  against  the  parties  offending,  in 
the  folio  whig  cases:  (1)  When  any  person 
shall  usurp,  intrude  into,  or  unlawfully  hold 
or  exercise  any  public  office,  civil  or  military, 
or  any  franchise  within  this  state,  or  any 
office  in  a  corporation  created  by  the  authority 
of  this  state;  or  (2)  when  any  public  officer, 
dvil  or  military,  shall  have  done  or  suffered 
an  act  which  by  law  shall  make  a  forfeiture 
of  his  office;  or  (3)  when  any  association  or 
number  of  persons  shall  act  within  this  state 
as  a  corporation,  without  being  duly  Incor- 
porated." There  is  not  In  my  opinion,  a  line 
written  hi  the  Laws  of  North  Carolina  which 
authorizes  any  suit  to  be  brought  to  try  the 
title  to  a  public  office  except  the  above-quoted 
section.  Section  616,  as  I  construe  It,  only 
declares  tbat  actions  bron^t  under  section 
607,  subd.  1,  shall  be  tried  with  unusual  dis- 
patch, at  the  next  term  after  summons  Issued. 
It  Is  too  clear  for  argument  that  upon  the  face 
of  section  607,  before  an  action  can  be  brought 
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for  an  office,  the  defendant  claimant  most  be 
In  possession  of  the  office. 

Fleming,  the  defendant  In  this  action,  not  only 
has  not  usurped,  Intruded  Into,  or  unlawfully 
held  or  exercised,  the  office  of  sheriff  of  Gran- 
ville county  before  this  action  was  commenced, 
but  he  never  has  been  declared  by  any  au- 
thority, competent  or  Incompetent,  to  be  en- 
titled to  that  office.  The  clerk  had  proclaim- 
ed, as  It  was  his  duty  to  do,  under  section 
26  of  chapter  159  of  the  Laws  of  1895,  after 
having  tabulated  the  vote,  the  result  of  the 
vote,  to  wit,  that  there  was  a  tie  between 
the  plalntur  and  the  defendant  Fleming  for 
the  office  of  sheriff.  So,  we  have  before  as 
an  action  brought  to  test  the  title  to  an  office 
by  a  person  who  had  been  held  not  entitled  to 
It  by  that  officer— the  clerk— whose  duty  It 
was  to  tabulate  tbe  vote  and  announce  the  re- 
sult, against  that  person  whom  the  clerk  had 
annonnced  as  having  received  a  tie  vote  with 
the  plaintiff,  and  therefore  not  entiUed  to  the 
office.  Under  the  announcement  of  the  vote 
of  the  clerk,  neither  one  was  entitled  to  the 
office  of  sheriff;  and  yet  we  have  before  us  a 
contest  for  the  office,  commenced  by  regular 
action,  before  the  day  fixed  by  law  for  the 
commencement  of  the  term  of  the  office.  It 
is  perfectly  clear  that  the  proceeding  was  com- 
menced under  the  powers  wlilch  the  plaintiff 
thought  that  the  election  laws  of  1896  and 
1887  conferred  upon  the  Judges  of  the  su- 
preme and  the  superior  courts  over  election 
officers.  I  concur  with  the  court  in  the  opin- 
ion that  the  proceeding  in  the  court  ttelow  by 
which  a  recount  of  the  vote  was  made  by 
the  clerk,  through  the  order  of  the  Judge,  was 
without  authority  of  law,  for  the  reason,  as  I 
believe,  that,  when  the  clerk  tabulated  the 
vote  and  announced  the  result,  his  duties  as 
one  of  the  election  officers  for  that  election 
ceased.  But  I  go  further,  and,  with  due  def- 
erence to  the  opinion  of  the  court,  I  think  this 
action  onght  to  I>e  dismissed,  for  It  has  no 
foundation  to  rest  upon,  except  the  supervisory 
powers  given  to  the  Judges  under  the  election 
laws,  and  those  powers  do  not  supimrt  it  It 
Is  true  tliat,  if  another  election  Is  ordered, 
some  exi)en8e  will  have  to  be  incurred  therefor 
by  the  county;  but  that  is  a  matter  that  can- 
not be  prevented  by  Judicial  determtaiatlon. 
Legislation  must  cure  tliat.  In  the  meantime 
the  county  would  not  be  without  the  services 
of  a  person  qualified  to  act  as  sheriff.  The 
plaintiff  was  sheriff  at  the  time  of  the  last 
election,  and,  under  the  law,  will  serve  until 
his  successor  is  duly  elected  and  qualified. 
If  he  was  elected  at  the  last  election,  he  will 
succeed  himself,  whatever  the  result  of  the 
new  election,  if  It  Is  held,  may  be.  If  he 
was  not  elected,  then  Fleming,  the  defendant, 
may  show  It,  if  he  can,  and  succeed  him  In 
the  office.  The  new  election  will  settle  noth- 
ing, unless  it  should  turn  out  In  some  proper 
action  for  the  office,  between  the  plaintiff  and 
defendant,  that  there  was  a  tie  vote;  and  it  is 
unfortunate  that  another  election  has  to  be 
held.    But  the  election  laws  make  no  provi- 


sion to  meet  a  case  like  this  one;  and  proceed- 
ings In  the  nature  of  quo  warranto.  If  this  ac- 
tion can  be  regarded  in  that  light,  caimot  be 
maintained,  because  the  defendant  is  not  In 
possession  of  the  office,  and  the  action  was 
brought  before  tlie  term  of  the  office  waa  to 
begin. 

In  the  opinion  of  the  court,  it  is  stated  that, 
unless  the  present  action  lies,  neither  the  plain- 
tiff nor  the  defendant  can  bring  quo  warrants 
until  the  new  election  Is  held.  I  do  not  take 
that  view  of  the  matter.  After  the  first  Mon- 
day In  December  following  the  election  (the 
date  fixed  by  law  for  the  installation  of  the 
person  truly  elected  to  the  office  of  aherlff), 
there  was  nothing  to  prevent  Fleming,  mider 
section  807  of  the  Code,  from  Institating  pro- 
ceedings against  the  plaintiff  for  the  ofBce.  It 
is  not  necessary,  as  I  see  It,  that  the  plaintiff 
be  in  possession  of  the  office  by  the  etectlm 
returns  and  his  Installation  by  the  proper  an- 
thoriUes,  though  not  truly  elected.  In  order 
that  the  defendant  may  have  the  ri^t  to  con- 
test with  him  the  titie  to  the  office.  If  the  de- 
fendant was  In  fact  elected,  the  plaintiff  is  ns- 
lawf ully  holding  the  office  against  the  defend- 
ant, althongh  the  law,  from  motives  of  pubUe 
policy,  that  there  may  be  no  vacancy  In  ao 
Important  an  office  as  that  of  sheritC,  pre- 
scribes that  the  plaintiff  stiall  hold  the  office 
until  his  successor  Is  duly  elected  and  quali- 
fied, from  the  mere  fact  that  he  was  sheriff  at 
the  time  of  the  last  election.  It  Is  not  neces- 
sary, to  enable  the  defendant  to  commoiee 
bis  action,  that  he  should  have  bis  certificate 
of  election  or  the  announcement  of  the  tabu- 
lated vote  in  his  favor.  He  can  show,  if  the 
fact  be  so,  that  he  received  a  majority  of  the 
votes  for  the  office,  and  that  he  was  entitled 
to  be  Inducted  therein,  though  another  had  re- 
ceived the  certfficate  of  election,  and  had  been 
inducted  into  the  office,  or  notwithstanding 
that  the  derk  had  declared  tiie  result  to  be  a 
tie  between  him  and  the  incumbent. 


(Ut  N.  a  *n) 

DAVIS  et  al.  T.  BLEVINS  at  aL 

(Supreme  Court  of  North  Carolina.    Dec.  IS, 
1898.) 

Wiixa— EviOENOE   OF  Probate— CoiXATaKAi. 
Attack. 

A  record  of  the  county  court  that  a  will 
was  produced  in  open  court  in  1881  for  pro- 
bate, and  duly  proved  "according  to  law,"  raises 
a  presumption  that  the  will  was  so  proved, 
which  is  conclusive  In  an  action  in  ejectment, 
irrespective  of  what  the  law  might  I>e  had  the 
will  been  probated  under  the  present  statuta 
and  code  practice. 

Appeal  from  superior  ooort,  Ashe  county; 
Coble,  Judge. 

Ejectment  by  A.  0.  Davis  and  oQiers  agahut 
George  Blevlns  and  others.  From  a  Judgment 
of  nonsuit,  plaintiffs  appeaL     Error. 

Todd  &  Pen,  for  appellants.  B.  A.  Dongb- 
ton,  for  appellees. 
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FURCHES,  J.  This  is  an  action  of  eJec^ 
ment.  In  whlcb  the  win  of  George  Bower 
becomes  a  Deceasary  link  In  the  chain  of  plaln- 
tUTs'  titie.  The  plaintiffs  otTered  this  will  in 
evidence,  on  the  back  of  which  was  written: 
"State  of  North  Carolina,  A^she  County.  I  cer- 
tify that  the  foregoing  wUI  has  been  duly 
proven  and  recorded  as  the  law  directs. 
James  Wagg,  Clerk  County  Court"  The 
plaintiffs  also  ofTered  in  evidence  the  following 
record,  on  the  minute  docket  of  October  term, 
1861,  of  the  court  of  pleas  and  quarter  ses- 
sions of  Ashe  county:  "The  last  will  and  tes- 
tament of  Col.  George  Bower  was  duly  pro- 
duced in  open  court  for  probate,  and  duly  prov- 
ed according  to  law.  And,  on  motion,  Ameri- 
ca 0.  Bower  was  appointed  administratrix 
with  the  will  annexed  (It  appearing  that  no 
executor  had  been  appointed  in  said  wUI); 
and  she  filed  her  bond  in  the  sum  of  one  hun- 
dred thousand  dollars,  with  C.  H.  Doughton, 
Q.  F.  Neal,  and  Robert  Gambill  as  sureties. 
Bond  accepted,  and  the  administratrix  quali- 
fied as  the  law  directs."  But  his  honor,  still 
being  of  the  opinion  that  said  will  had  not 
been  sufflclenUy  probated,  sustained  the  de- 
fendants* objection,  and  ruled  out  the  wilL 
Plaintiffs  excepted,  and  submitted  to  a  judg- 
ment of  nonsuit,  and  appealed. 

The  only  question  presented  by  this  appeal 
is  the  BufHciency  of  the  probate  of  the  will  of 
George  Bower  to  be  allowed  as  evidence  in 
the  trial  of  this  case.  The  question  presented 
here  is  a  very  different  one  from  what  would 
have  been  presented  upon  a  caveat  and  ap- 
peal from  the  judgment  of  the  county  court 
of  Ashe  county  in  1881.  That  would  tiave  put 
the  sufficiency  of  the  probate  dlrecQy  hi  issue, 
and  the  trial  would  have  been  de  novo.  TIUs 
appeal  only  attacks  the  judgment  of  the  coun- 
ty court  collaterally,  which.  In  onr  opinion, 
could  not  be  done.  "The  probate  of  wills  is 
a  judicial  proceeding  In  rem,  and  the  judgment 
Is  a  judgment  in  rem,  and  la  good  against  the 
world."  2  Freem.  Judgm.  |  008.  It  must  be 
presumed  that  when  the  county  court  admitted 
this  will  to  probate,  and  proceeded  to  judg- 
ment In  which  it  held  that  the  will  "was  pro- 
duced In  open  court  for  probate,  and  duly 
proved  accfflrding  to  law,"  It  was  so  proved. 
This  view  is  sustained  in  Re  Toung's  Will  (at 
this  term)  31  S.  E.  626;  Hutson  v.  Sawyer, 
104  N.  C.  1,  10  &  B.  86;  Jenkins  v.  Jenkins, 
96  N.  C.  2S4,  on  pages  268  and  258,  2  S.  B. 
622;  Moody  r.  Johnson,  112  N.  O.  708,  800, 
17  8.  B.  678. 

On  the  aigntneat,  objection  was  taken  to  the 
record  of  probate  because  It  was  on  the  mln 
nte  docket  But  this  Is  no  ground  of  objec- 
tion, aa  the  minute  docket  la  the  docket  upon 
whldi  sneb  records  were  made,  as  the  courts 
of  probate  were  constituted  at  that  time,  and 
was  therefore  found  just  where  it  should  have 
been  found.  The  defendants  cited  Raleigh  & 
W.  Ry.  Co.  V.  Glendon  ft  G.  Mln.  &  Mfg. 
Co.,  113  N.  C  241,  18  a.  B.  208,  in  support 
of  the  ruling  of  the  court.  But  In  doing  so, 
they  failed  to  note  the  fact  that  that  decision 


was  made  under  the  present  statute  and  the 
code  practice,  and  is  not  in  point  in  this  case; 
and,  not  being  in  point  It  is  not  necessary 
that  we  should  make  any  ruling  as  to  its  cor- 
rectness, and  we  do  not;  but  as  it  became 
necessary  to  consider  it  as  It  was  cited  as  au- 
thority by  defendants,  we  are  not  willing  that 
It  should  pass  without  our  calling  attention  to 
It  with  the  suggestion  that  it  may  liave  been 
put  upon  incorrect  principles.  The  clerks  now 
have  jurisdiction  of  the  probate  of  wills,  and 
they  should  not  admit  one  to  probate  without 
taking  the  proof  as  provided  by  statute.  But 
as  they  have  jurisdiction  to  admit  wills  to  pro- 
bate, when  they  do  so,  whether  their  judg- 
ments in  rem  are  not  "binding  on  the  world," 
and  whether  they  can  be  collaterally  attacked, 
quaere.  In  our  opinion,  the  will  of  George 
Bower  was  competent  evidence,  and  should 
have  been  admitted  In  evidence  on  this  trlaL 
Error.    New  trlaL 


(la  N.  c.  SOS) 

LYMAN  T.  HUNTER. 

(Supreme  Conrt  of  North  Carolina.    Dec.  20^ 
1898.) 

Tax  Sales  —  Mobtoaobs — Aotiors  to  Rsooveb 

FrOPBRTT — LlHITATIOK. 

1.  Laws  1896,  e.  119,  |  69,  prescribing  aa  to 
actions  to  recover  property  sold  for  taxes  a 
limitation  of  three  years  after  the  making  of 
the  sheriff's  deed,  except  as  to  persons  under 
legal  disability,  bars  an  action  begun  in  Sep- 
tember, 1898t  by  the  purchaser  at  a  sale  under 
a  deed  of  trust  to  recover  lands  from  a  gran- 
tee under  a  tax  deed  made  in  June,  1886. 

2.  A  tax  deed  conveys  a  good  titie  as  against 
a  deed  of  trust  made  before  the  land  was  list- 
ed for  taxes. 

.  Douglas,  J.,  dnldtante. 

Appeal  from  superlw  conrt,  Buncombe 
county;   Norwood,  Jndge. 

Controversy  without  action  between  A.  H. 
Lyman  and  B.  T.  Hunter.  From  a  decree 
for  the  latter,  the  former  appeals.    Affirmed. 

Moore  St  Moore,  for  aj^ellant  Davidson 
&  Jones,  for  appellee. 


MONTGOMBRT,  J.  This  is  a  controversy 
submitted  without  action  under  section  567 
of  the  Code,  at  the  September  term,  1898,  of 
Buncombe  superior  court,  and  a  lot  or  parcel 
of  land  in  the  city  of  Asbevllle  is  the  subject 
of  the  controversy.  The  defendant  Is  In  pes' 
session  of  the  property,  claiming  titie  thereto, 
but  the  plaintiff  alleges  that  he  Is  the  owner 
of  the  same  in  fee,  and  entitied  to  the  posses- 
sion. The  decision  of  the  matter  is  to  be 
made  upon  the  following  facts:  The  lot  was 
Usted  and  assessed  for  taxation  In  1892  as  the 
property  of  T.  A.  Cummings,  was  sold  regu- 
larly by  the  tax  collector  upon  the  failure  of 
the  owner,  Cummings,  or  any  one  tar  him,  to 
pay  the  taxes,  and  a  deed  therefor  was  ex- 
ecuted and  delivered  by  the  tax  collector  on 
June  11,  1886,  and  registered  at  once.    By 


Digitized  by 


Google 


81  SOUTHEASTEBN  BEPOBTEB. 


(N.a 


ylrtne  of  that  deed  the  defendant  Is  now  in 
possesBlon  of  the  land,  and  claims  title  tbete- 
to.  Before  the  lot  was  listed  for  taxes,  Com- 
mlngs  conveyed  the  same  by  deed  of  tmst 
to  D.  O.  Waddell,  Jr.,  to  secure  a  debt  to 
Toumans.  The  deed  of  trust  was  duly  reg- 
istered. There  was  default  made  by  Cum- 
mlngs  In  the  payment  of  the  debt.  The 
trustee,  after  due  notice,  and  In  compliance 
with  all  of  the  provisions  of  the  deed  of  trust, 
sold  the  lot  of  land  on  the  lltb  of  May,  1897, 
when  the  plalntUt,  Lyman,  became  the  pur- 
chaser thereof,  received  a  deed  therefor  from 
the  trustee,  and  now  claims  title  thereunder. 

The  first  question  of  law  arising  upon  the 
facts  submitted  Is  this:  !■  the  plaintiff 
barred  by  the  statute  of  limitations  CMi- 
talned  in  section  69  of  chapter  119  of  the 
Laws  of  1886  from  maintaining  an  action 
for  the  recovery  of  the  lot?  That  section 
reads  as  follows:  "No  action  for  the  re- 
covery of  real  property  sold  for  the  non- 
payment of  taxes  shall  lie,  unless  the  same 
be  brought  within  three  years  after  the 
sheriff's  deed  Is  made  as  above  provided: 
provided  that  where  the  owner  of  such  real 
property  sold  as  aforesaid  at  the  time  of  such 
sale  be  a  minor  or  Insane  or  convict  in  the 
penitentiary  or  under  any  other  legal  disa- 
bility, three  years  after  such  disability  shall 
be  removed,  shall  be  allowed  such  person, 
his  heirs  or  legal  representatives  to  bring  ac- 
tion." His  honor  held  that  the  plaintHTs 
claim  was  barred  by  that  statute,  and  we 
think  there  was  no  error  in  this  ruling.  The 
question  is  not  before  us  as  to  whether  sec- 
tion 69  of  chapter  119  of  the  Laws  of  1886 
would  be  a  bar  against  the  claims  of  infant 
cestuls  que  trustent  where  the  lands,  held  In 
trust  for  the  security  of  a  debt  hi  which  they 
had  an  Interest,  bad  been  sold  for  taxes  on 
account  of  the  failure  of  the  owner,  trustw, 
to  pay  the  taxes;  nor  is  the  question  before 
us  as  to  whether  that  section  would  be  a  bar 
against  the  claims  of  infant  heirs  at  law  of 
a  deceased  mortgagee  who  had  died  before 
the  time  allowed  by  law  to  pay  the  taxes  on 
the  mortgaged  land  had  expired,  and  the 
land  had  been  sold  for  the  taxes;  and  we 
express  no  opinion  on  these  matters.  The 
case  before  us  Is  free  from  either  of  these 
complications. 

The  other  question  in  the  case— whether 
the  tax  sale  had  devested  the  title  of  Cum- 
mings  and  that  of  the  trustee,  and  vested  it 
In  the  purchaser,  the  defendant— it  is  not  real- 
ly necessary  to  decide,  for  upon  our  decision 
of  the  first  question  the  right  of  the  plain- 
tiff to  maintain  an  action  for  the  land  has 
been  answered  in  the  negative.  But  the 
case  of  Powell  ▼.  Slkes,  119  N.  0.  231,  26  S. 
B>.  88,  leaves  no  donbt  that  the  defendant  in 
this  case  got  a  good  titie  under  the  tax  col- 
lector's deed.     Affirmed. 

DOUGLAS,  J„  dnbltante.  FTJBCHES,  J„ 
concurs  in  the  judgement  upon  the  last 
ground  Stated  in  the  opinion. 


(123  N.  c.  stsj 

HOFFMAN  et  aL  ▼.  KBAMBB  at  at 

(Supreme  Court  of  North  Carolina.    Dec  20^ 

1888.) 

Faotobs— TBAMsrsBS  or  CoirgiovoB's  PBopbktt 

— COKSIDEKATION. 

1.  An  Instraction  that  a  principal  cannot  re- 
cover for  an  alleged  conversion  of  merchandise 
by  his  factor's  transferee,  if  the  transfer  was 
for  a  "valuable  consideration,"  and  without  no- 
tice that  the  transferror  held  them  as  agent,  is 
misleading,  in  view  of  a  preceding  instraction 
that  an  antecedent  debt  vas  a  "valuable  consid- 
eration" for  an  indorsement  of  the  principal's 
notes' by  the  factor  to  such  transferror. 

2.  A  factor  cannot  pass  title  to  his  consignor's 
merchandise  by  a  transfer  in  payment  of,  or  as 
security  for,  his  own  antecedent  delit. 

Appeal  from  superior  court,  Durham  coun- 
ty;  Adams,  Judge. 

Action  by  E.  Hoffman  &  Son  against  S. 
Kramer  A  Son.  There  was  a  judgment  for 
plaintiffs,  and  defendants  appeal.    New  trial. 

Winston  &  Fuller,  for  appellants.  Man- 
ning &  Foushee,  for  appellees. 

MONTOOBIBBY,  J.  The  defendants  «e- 
cnted  and  delivered  to  M.  Undhelm,  a  dealer 
in  tobacco  In  New  York  City,  three  promis- 
sory notes,  of  ^242  each,  payable  at  Durham, 
N.  C— the  purchase  money  for  five  packages 
of  Havana  tobacco,  to  be  delivered  to  the 
defendants  upon  their  calL  In  the  complaint 
it  is  alleged  that  Llndheim  sold  to  the  plain- 
tiffs the  notes  before  maturity,  and  for  value. 
This  action  is  for  the  recovery  of  the  amount 
due  on  the  notes.  The  defendants  set  up, 
among  other  defenses,  two  counterclaims,— 
one  for  the  value  of  a  broken  package  of  to- 
bacco belonging  to  the  defendants,  and  aver- 
red to  have  been  wrongfully  converted  by 
the  plaintiffs,  and  the  other  for  the  value  of 
the  tobacco  constituting  the  consideration  of 
the  notes  sued  upon,  and  averred  to  have 
been  wrongfully  converted  by  the  plaintiffs. 

We  will  consider  the  exceptions  to  the  rul- 
ings of  his  honor  in  connection  with  the  first 
counterclaim.  It  appeared  from  the  testi- 
mony of  both  lilndheim  and  the  defendants 
that,  after  the  execution  of  the  notes,  the  de- 
fendants consigned  .  to  Llndheim,  at  New 
York,  a  package,  and  also  a  broken  package, 
of  domestic  tobacco,  to  be  sold  by  him;  the 
proceeds  of  which  sales  were  to  be  accounted 
for  to  them.  Llndheim  sold  the  whole  pack- 
age, and  accounted  therefor  to  the  defendants. 
Llndheim  and  the  plaintiffs  testified  that 
Llndheim,  before  either  of  the  notes  fell 
due,  conveyed  to  the  plaintiffs  all  of  his  stock 
and  accounts,  as  collateral  security  for  what 
he  might  owe  them.  Under  that  conveyance 
or  assignment,  Llndheim  testified  that  the 
plaintiffs  took  iMjssessIon  of  the  broken  pack- 
age of  tobacco.  The  plaintiffs  denied  that 
statement  of  Llndheim.  Upon  that  evidence 
his  honor  Instructed  the  Jury  as  follows: 
"The  burden  Is  upon  defendants  to  prove  by 
a  preponderance  of  evidence  that  the  broken 
package  of  tobacco  came  Into  the  posses- 
sion of  the  plaintiffs,  and  without  considers- 
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tion;  and,  If  the  Jnry  believe  that  the  plaln- 
tUTs  took  the  broken  package  without  con- 
■IderatloD,  then  the  defendants  would  be 
entitled  to  locoTer  Its  ralne;  but,  If  the  Jary 
bellere  that  the  defendants  put  the  broken 
package  In  the  pouesalon  of  Undhelm  for 
■ale,  and  to  account  to  them  for  Its  proceeds, 
and  Llndhelm  transferred  the  said  tobacco 
to  plaintiffs  (or  a  valuable  consideratlMi,  and 
plalntlfCs  had  no  knowledge  or  notice  that 
Bald  tobacco  was  held  by  Llndhelm  as  agent 
of  defendants,  then  the  defendants  cannot 
recover  of  plain  UfTs  Its  value,  or  set  off  the 
same  as  a  couuterclalm  against  the  notes, 
bat  must  look  te  Llndhelm  for  Its  value." 
Tlieie  was  error  In  that  Instruction.  His 
honor  had  already  told  the  Jury,  In  defining 
what  Is  meant  by  a  "valuable  consideration," 
that  upon  the  sale  by  Llndhelm  of  the  notes, 
and  their  purchase  by  the  plaintUfs,  an  exist- 
ing Indebtedness  of  Llndhelm  to  the  plaintiffs 
was  a  valuable  consideration,  and  that  the 
title  to  the  notes  passed  for  that  consldersr 
tion;  and  the  Jury,  of  course,  understood  bis 
honor  to  mean,  from  his  former  definition  of 
what  a  "valuable  consideration,"  in  law,  was, 
that  the  transfer  of  the  broken  package  of 
tobacco  to  the  plaintiffs  by  Llndhelm,  for  a 
debt  which  be  owed  the  plaintiffs,  was  a  val- 
uable consideration,  and  supported  the  trans- 
fer of  the  tobacco  for  that  purpose  against 
the  rights  of  the  defendants  ss  consignors. 
But  a  principal  who  consigns  goods  to  an 
agent  or  factor,  to  be  sold,  has  a  right  to 
expect  the  proceeds  of  the  sale  to  be  r«- 
tnmed  to  him.  Where  a  factor  sells  the 
goods  of  his  principal,  be  must  keep  that 
sale,  so  far  as  bis  principal  is  concerned, 
unconnected  with  his  private  affairs,  and  not 
mix  it  up  with  his  own  Interests,  to  the  io- 
Jnry  of  bis  principal.  Gnerreiro  v.  Peile,  B 
B.  0.  L,  ftl6.  The  same  principle  is  announced 
In  Warner  v.  Martin,  11  How.  209,  where  It 
Is  said:  "It  has  been  supposed  that  the  right 
of  a  factor  to  sell  the  merchandise  of  his 
principal  to  his  own  creditor  in  payment  of 
an  antecedent  debt  finds  its  sanction  in  the 
fact  of  the  creditor's  belief  that  his  debtor 
Is  the  owner  of  the  merchandise,  and  his  ig^ 
norance  that  it  belongs  to  another,  and  If 
In  the  last  he  has  been  deceived,  that  the 
person  by  whom  the  delinquent  factor  has 
been  trusted  shall  be  the  loser.  The  princi- 
ple does  not  cover  the  case.  Where  a  con- 
tract is  proposed  between  factors,  or  be- 
tween a  factor  and  any  other  creditor,  to 
pass  property  for  an  antecedent  debt,  it  te 
not  a  sale,  in  the  legal  sense  of  that  word, 
or  In  any  sense  in  which  It  is  used  In  refer- 
ence to  the  commtesion  which  a  factor  has 
to  selL  •  •  •  When  such  a  transfer  of 
property  te  made  by  a  factor  for  his  debt, 
it  te  a  departure  from  the  usage  of  trade 
known  as  well  by  the  creditor  as  it  is  by  the 
factor.  It  ta  more;  it  is  the  violation  of 
all  that  a  factor  contracts  to  do  with  the 
property  of  his  principal.  *  *  *  It  does  not 
matter    that  the  creditor  maf  not  know. 


when  he  takes  the  property,  that  the  factor's 
principal  owns  It;  that  he  believes  it  to  be 
the  factor's  in  good  faith."  To  the  same  ef- 
fect are  numerous  anthorlties  cited  in  1  Am. 
&  Eng.  Bnc.  Law,  p.  1174.  The  same  prin- 
ciple of  law  win  apidy  with  equal  force 
where  the  factor  conveys  the  property  of  his 
principal  to  hte  own  creditor  by  way  of 
mortgage  or  pledge  to  secure  a  debt  of  hto 
•wn.     Warner  v.  Martin,  supra. 

From  what  has  been  said  by  the  coort.  It 
te  nnnecessary  to  consider  the  other  excep- 
tlons  of  the  defendants,  lliere  must  be  a 
new  trial,  and  the  court  to  not  disposed  In 
thte  case  to  make  that  new  trial  a  partial 
one.   Mew  trial. 


(Ut  N.  C.  671) 

BLOCOMB  T.  BAY  et  ox. 

(Supreme  Ooort  of  North  OaroUns.    Dee.  tO, 

1898.) 

Xabsibb  Womx— BxBocnoH  or  lioBTSAOBs— 

DOWIB. 

Under  Conit  art  10,  I  S,  providing  that 
the  property  of  a  married  woman  may  be  con. 
veyed  by  her  "with  the  written  assent  of  her 
hnsband"  as  if  she  were  a  feme  sole,  and  Code, 
I  1256,  providing  that  every  conveyance  affect- 
mg  the  real  estate  of  any  married  woman  most 
be  ezecated  by  snch  married  woman  and  her 
husband,  the  execution  by  a  married  woman  of 
a  mortgage  on  her  dower  interest  to  secure  the 
same  debt  for  which  the  husband  had  prerious- 
ly  ezecated  a  mortgage  on  the  same  property  Is 
insufficient  where  executed  by  her  alone. 
Olark,  J.,  dissenting. 

Appeal  from  superior  court,  Oomberland 
county;   Allen,  Judge. 

Action  by  A.  H.  Slocomb  agslnst  John  0. 
Ray  and  hte  wife.  From  that  part  of  the 
Judgment  sustaining  the  demurrer  of  defend- 
ant wife,  plaintiff  appeals.    Affirmed. 

H.  L.  Cook,  for  appelant    N.  W.  Bay,  for 

DOUGLAS,  J.  TUs  is  an  action  for  the 
foreclosure  of  a  mortgage  ^ecnted  (m  tiie 
18th  day  of  January,  18B2,  to  the  plaintiff  by 
the  defendant  J.  C.  Bay,  In  which  hte  wife 
and  co-defendant,  Mary  A.  Ray,  did  not  Join. 
Subseqnentiy  to  its  execution,  on  the  3d  day 
of  November,  1892,  the  said  Mary  A.  Ray  exe- 
cuted to  the  plaintiff  a  similar  mortgage  upon 
her  dower  interest  In  the  same  property,  to 
secure  the  same  debt  of  her  husband.  In 
this  mortgage  the  hu8l>and  did  not  Join.  Up- 
on the  trial  of  the  action,  the  defaidants  de- 
murred to  the  complaint,  ore  ten'us,  "upon  the 
ground  that  the  complaint  showed  upon  its 
face  that  the  defendant  John  C.  Ray  exe- 
cuted the  note  and  mortgage  on  the  ISth  of 
January,  1892;  and  that  the  defendant  Mary 
A.  Ray,  wife  of  John  C.  Ray,  did  not  sign 
and  execute  the  same  mortgage  at  tiie  same 
time  with  her  husband,  bat  on  Novembo'  8, 
1892,  she  executed  a  paper  releasing  her 
dower  Interest  and  all  other  Interest  she 
might  have  In  said  lands  by  virtue  of  her 
marital  or  other  rights,  in  tevor  of  the  note 
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and  mortgage  executed  by  her  said  husband." 
The  defendants  filed  no  answer.  The  court 
sustained  the  demurrer  as  to  Mary  A.  Bay, 
and  gave  Judgment  against  the  other  defend- 
ants for  the  debt  and  foreclosure  of  the 
mortgage  on  the  land,  dtschai-glng  the  de- 
fendant Mary  A.  Ray.  The  plaintiff  appeal- 
ed from  that  part  of  the  Judgment  sustaining 
tlie  demurrer  as  to  Mary  A.  Ray  only. 

This  presents  the  sole  question  in  the  case, 
—whether  the  mortgage  of  the  wife,  executed 
by  her  alone,  la  sufficient  to  convey  or  re- 
lease her  right  of  dower.  We  think  not 
Section  6  of  article  10  of  the  constitution  is 
as  follows:  "The  real  and  personal  property 
of  any  female  In  this  state  acquired  before 
marriage,  and  all  property  real  and  personal, 
to  which  she  may,  after  marriage,  become  in 
any  manner  entitled,  shall  be  and  remain  the 
sole  and  separate  estate  and  property  of  such 
female,  and  shall  not  be  liable  for  any  debts, 
obligations  or  engagements  of  her  husband, 
and  may  be  devised  and  bequeathed,  and 
with  the  written  assent  of  her  husband,  con- 
veyed by  her  aa  if  she  were  unmarried." 
Section  1256  of  the  Oode  provides  that  "every 
conveyance,  power  of  attorney  or  other  in- 
strument affecting  the  estate,  right  or  title  of 
any  married  woman  in  lands,  tenements  or 
hereditaments,  must  be  executed  by  such 
married  woman  and  her  husband."  This 
clearly  contemplates  that  the  same  instru- 
ment of  writing  shall  be  executed  by  both. 
Chapter  136  of  the  Laws  of  1885  in  no  way 
alters  this  requirement,  as  that  act  simply 
refers  to  the  acknowledgment,  and  not  to  the 
execution,  of  the  Instrument  This  court  has 
well  said  in  Ferguson  v.  Klnsland,  93  N.  O. 
837,  339,  that  "the  requirement  that  the  hus- 
band should  execute  the  same  deed  with  the 
wife  was  to  afford  her  his  protection  against 
the  wiles  and  insidious  arts  of  others,  while 
her  separate  and  private  examination  was 
to  secure  her  against  coercion  and  undue  in- 
fluence from  him,"— approved  in  Green  ▼. 
Bennett  120  N.  C.  391,  27  8.  E  142.  The 
wife  is  legally  presumed  to  be  always  under 
the  protection  of  the  husband,  whose  stronger 
character  renders  him  less  liable  to  sinister 
influences,  and  whose  wider  range  of  experi- 
ence gives  him  a  better  knowledge  of  busi- 
ness affairs.  The  particular  act  by  which 
her  property  is  affected  must  meet  his  con- 
current assent  expressly  given  In  the  Instru- 
ment itself;  otherwise,  the  Instrument  is  a 
nullity,  as  coming  within  the  express  prohi- 
bition of  the  statute,  and  opposed  to  the  let- 
ter and  spirit  of  the  constitution.  The  con- 
stitution includes  "all  property,  real  and  per- 
sonal"; while  the  statute  relates  to  "every 
instrument  affecting  her  estate,  right  or  ti- 
tle." Both  clearly  include  her  right  of  dow- 
er, whldi,  although  Inchoate,  Is  none  the  less 
Tested.  The  legal  assent  of  the  husband  can- 
not be  presumed  from  any  other  instrument 
It  must  be  expressed  in  the  Instrument  Itself 
to  which  It  alone  can  give  validity.  Under 
the  statute.  It  Is  the  joinder  of  the  husband 


and  wife  that  makes  the  instmm^it  which 
without  such  Joinder  would  be  the  deed  of 
neither  as  far  as  the  wife's  Interest  is  con- 
cerned. 

We  think  that  these  conclusions,  based  i^ 
on  the  letter  of  the  law,  are  in  barmony 
with  the  uniform  current  of  cor  decisions. 
Harris  v.  Jenkins,  72  N.  a  183,  186;  Sonth- 
erland  ▼.  Hunter,  03  N.  C.  810.  311;  Fergu- 
son V.  Klnsland,  Id.  337,  339;  Llneberger  v. 
TldweU,  104  N.  C.  506,  610,  10  S.  B.  75S; 
Green  v.  Bennett  120  N.  O.  397,  27  &  E.  142. 
The  <q)lnlon  In  Barrett  t.  Barrett,  120  N.  O. 
127,  26  S.  E  691,  does  not  conlUct  with  these 
cases,  as  there  the  husband  and  wife  exe- 
cuted tlte  same  deed;  and  the  opinion  says, 
on  page  130,  120  N.  C,  and  page  692,  26  a 
E.,  that  "the  sole  defect  Is  that  the  privy 
examination  was  taken  a  few  minutes  or 
hours  before  the  husband's  acknowledgment 
on  the  same  day  of  the  execution  of  the  deed 
by  him."  It  was  therefore  held  that  this 
defect  was  ciu«d  by  chapter  293  of  the  Laws 
of  1893.  For  the  reasons  stated  In  this  opin- 
ion, the  Judgment  is  affirmed.    Affirmed. 

CLARK,  J.  (dissenting).  The  husband  exe- 
cuted his  deed  with  full  covenants  of  war- 
ranty. In  a  subsequent  deed,  the  wife  exe- 
cuted a  release  of  her  contingent  right  of 
dower.  Her  privy  examination  was  duly 
and  regularly  taken.  The  only  defect  that 
can  be  urged  is  that  "the  written  consult" 
of  her  husband  was  not  taken;  but  the  con- 
veyance is  not  of  her  own  land,  and,  even  If 
it  were,  the  previous  deed  of  the  husband 
with  warranty  was  a  written  consent  given 
with  all  solemnity.  There  is  no  statute  any- 
where which  requires  that  the  husband's  as- 
sent shall  be  in  the  same  deed  with  the  wife's 
release  of  her  dower.  When  it  Is  the  hus- 
band's land,  and  he  has  conveyed  it  by  deed 
with  full  warranty,  and  subsequently  the 
wife  releases  her  dower  right  by  deed  with 
privy  examination,  the  warranty  in  the  hus- 
band's deed  is  not  only  an  assent  to  the  wife's 
subsequent  release  of  dower,  but  a  solemn 
contract  that  she  shall  make  the  release,  and 
is  a  liability  of  his  estate  should  he  die  be- . 
fore  his  wife  and  without  procuring  her  to 
execute  such  release.  There  was  a  line  of 
decisions,  all  quoted  in  Barrett  v.  Barrett  120 
N.  a  127,  26  &  E.  691,  to  the  effect  that 
where  the  privy  examination  of  the  wife  vras 
taken  before  the  proof  of  the  execution  by 
the  husband,  the  probate  was  insufficient; 
but  that  was  not  the  case  here,  and  even 
that  was  held  so  exceedingly  technical  tliat 
chapter  293,  Laws  1893,  was  enacted:  "That 
In  all  cases  •  •  •  when  the  acknowledge 
ment  of  a  husband  has  been  taken  before  or 
subsequent  to  the  acknowledgment  and  privy 
examination  of  his  wife,"  it  shall  be  "valid 
and  binding";  and  chapter  186,  Acts  1895, 
recog;nlzing  the  inconvenience  that  might 
arise  from  the  previous  technical  construc- 
tion, further  provides  that  the  acknowledg- 
ment of  the  husband  and  wife  may  be  before 
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diiferent  officers,  and  even  In  different  states. 
As  already  stated,  the  release  of  dower,  be- 
ing by  deed  with  privy  examination  duly 
taken,  was  not  only  with  written  assent  of 
her  husband,  bnt  in  performance  of  his  con- 
tract of  warranty  under  seal.  If  It  was  a 
conveyance  of  her  pn^ertjr,  held  by  her  In- 
dependent of  any  control  of  her  husband, 
the  case  Is  that  of  two  Joint  owners  of  an 
interest  In  property,  which  can  be  conveyed 
by  them  In  separate  deeds;  and,  construing 
the  two  papers  together,  the  court  should 
bold  there  was  a  conveyance  of  the  entire  ti- 
tle, each  assenting  to  what  the  other  had 
done.  There  Is  no  statute  or  good  reason 
why  both  must  necessarily  join  in  the  same 
deed,  which  at  times  may  be  inconvenient, 
aa  is  recognized  by  chapter  136,  Acts  1895; 
and,  in  the  absence  of  any  statute  requiring 
Joinder  In  the  same  deed,  even  if  it  were 
desirable,  the  courts  cannot  make  one. 
Oreen  y.  Bennett,  120  N.  O.  3M,  27  8.  B.  142, 
was  decided  on  a  transaction  occurring  be- 
fore the  above-cited  Acts  of  1803  and  189S, 
and  therefore  it  was  governed  by  the  tech- 
nical ruling  tn  Ferguson  ▼.  Klngsland,  93  N. 
C.  337,  and  such  cases,— a  distinction  which 
was  pointed  out  in  Barrett  v.  Barrett,  120  N. 
O.  127,  26  S.  SL  681.  In  the  present  case, 
rights  of  third  persons  have  not  Intervened, 
and  the  curative  statutes  apply. 


(123  N.  c.  an) 

RBDHON  et  al.  t.  HAT  et  al. 

(Supreme  Court  of  North  Carolina.    Dec  20, 

1898.) 

R«pi,bvis—Intirventios— Trial  o»  Titi.b. 
An  interplea  In  replevin  presented  the  issae 
only  as  to  whether  the  mterpleader  was  the  own- 
er of  the  property  sued  for.  The  interpleader 
claimed  under  a  bill  of  sale  absolute  in  form,  but 
intended  as  a  mere  security,  and  void,  therefore, 
as  to  creditors  and  snfcseqaent  purchasers. 
Plaintiffs  were  entitled,  as  against  interpleader, 
only  on  the  ground  that  they  were  subsequent 
pnrchasers  from  the  grantor.  H«W,  that  plain- 
tiffs' title  was  called  in  question,  as  their  claim, 
if  in  fact  a  mere  security,  as  alleged,  would  not 
prevail  over  the  prior  claim  of  the  interpleader, 
which  was  equally  good  aa  against  the  common 
debtor  of  both. 

Appeal  from  superior  court,  Madison  coun- 
ty; Greene,  Judge. 

Action  for  the  recovery  of  personal  projh 
erty  by  Redmon  ft  Wilbar  against  Ray  & 
Kdwards,  In  which  J.  G.  Williams,  who  claim- 
ed the  property  in  controversy,  was  allowed 
to  Interplead.  On  trial  of  the  issue  present- 
ed by  the  Interplea  it  was  adjudged  that  in- 
terpleader was  not  the  owner  of  such  proper- 
ty, from  which  Judgment  interpleader  ap- 
pesals.    Afflrnied. 

J.  M.  Oudger,  Jr.,  for  appellant  W.  W. 
Zacbary,  for  appellees. 

FURCHES,  J.  This  Is  an  action  com- 
menced by  Redmon  &  Wilbar  against  Ray  & 
Edwards  to  recover  a  lot  of  sawed  lumber. 


Their  claim  Is  based  on  two  contracts  of  Ray 
&  Edwards  with  plaintiffs;  one  of  September 
3,  1896,  and  the  other  of  February  10,  1897. 
By  leave  of  court  J.  G.  Williams  was  allowed 
to  Interplead  in  this  action,  and  he  claims 
that  the  lumber  sued  for  belongs  to  him.  He 
bases  his  claim  on  what  he  calls  a  blU  of  sale 
from  Ray  &  Edwards,  which  is  in  the  fol- 
lowing terms:  "Know  all  men  by  these 
presents  that  we,  W.  M.  Edwards  and  W.  C. 
Ray,  of  the  county  of  Madison,  and  state  of 
North  Carolina,  for  and  in  consideration  of 
the  sum  of  $500  In  hand  paid  by  J.  G.  Wil- 
liams, of  the  county  of  Buncombe,  said  state, 
do  by  these  presents  sell,  transfer,  and  deliver 
to  the  said  J.  G.  WilUams  all  lumber  that  Is 
to  be  manufactured  on  said  yards  known  as 
the  'Whltt  &  Shelton  Yards,'  which  Is  now 
logged  on  Upper  Laurel,  in  Madison  county, 
thereby  giving  the  said  J.  G.  Williams  all  the 
rights  we  have  to  sell  or  remove  said  lumber, 
with  all  our  rights  of  ingress  and  egress  to 
the  same  at  each  and  every  place  where  said 
lumber  Is  situated,  and  giving  to  said  J.  G. 
Williams  all  rights  that  we  have  in  regard 
to  said  lumt>er.  This,  the  10th  day  of  Jan- 
uary, 1886.  [Signed]  Wailam  M.  Edwards. 
W.  C  Ray."  This  instrument  is  prior  In  date 
to  either  of  the  contracts  under  which  plain- 
tiffs claim,  and  was  In  form  probated  and  reg- 
istered in  Madison  county  before  the  date  of 
plalntifTs  contracts.  But  it  was  admitted  by 
the  Interpleader,  WUllams,  on  the  trial,  and  is 
stated  In  the  case  on  appeal,  that  Ray  &  Ed- 
wards were  indebted  to  Williams  at  the  date 
of  said  contract  In  the  sum  of  $400  or  $500, 
and  that  he  was  fumighing  them  supplies  to 
enable  them  to  operate  their  business,  and 
that  the  same  was  given  to  secure  said  past 
indebtedness,  and  also  to  secure  further  ad- 
vancements that  be  might  inake  to  them. 
The  appellant,  Williams,  being  an  interplead- 
er, the  only  issue  presented,  so  far  as  be  is 
concerned,  is  as  to  whether  he  is  the  owner 
of  the  lumber  sued  for  or  not;  and  the  bur- 
den of  this  issue— to  show  that  he  is— was 
upon  him.  Wallace  t.  Robeson,  100  N.  C. 
206,  6  S.  E.  650;  Bank  ▼.  Ashevllle  Furniture 
&.  Lumber  Co.,  120  N.  C.  475,  26  S.  E.  827. 
The  Instrument  under  which  the  interpleader 
claims  title  has  no  clause  of  defeasance,  or 
conditions  that  show  that  It  was  a  mortgage 
or  security  to  Williams,  and  did  not  need  to 
be  registered.  But  It  was  shown  and  admit- 
ted that  It  was  in  fact  Intended  as  a  security, 
and,  this  fact  not  appearing  in  the  Instru- 
ment, It  was  Incapable  of  being  rep;Istered, 
and  was  "void  as  to  creditors  and  subsequent 
purchasers."  GuUey  v.  Macy,  84  N.  C.  434; 
Bernhardt  v.  Brown,  122  N.  0.  580,  29  S.  E. 
884.  It  Is  probable  that  Williams'  claim 
would  be  good  as  against  Ray  &  Edwards,  as 
a  verbal  mortgage  may  be  good  against  the 
mortgagor  of  personal  property.  Therefore, 
while  no  issue  could  be  tried  on  this  Inter- 
plea, except  as  to  Williams'  title  to  the  lum- 
ber, still,  as  he  showed  an  apparent  title  as 
against  Ray  &  Edwards,  the  original  owners. 
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and  ae  plaintiffs  also  da!med  to  have  deriyed 
their  title  from  Ray  &  Kd wards  at  a  subse- 
quent date  to  that  of  Williams'  claim,  this 
called  In  question  their  title.  The  plaintiffs 
are  only  entitled,  as  against  Williams,  upon 
the  ground  that  they  are  "subsequent  pur- 
chasers" from  Kay  &  Edwards;  and  If  their 
claim  (apparently  an  unconditional  sale)  was 
In  fact  a  mortgage  (a  security  for  debt,  aa 
Williams'  bin  Is)  they  would  have  no  title  aa 
against  Williams,  who  is  a  "prior  creditor," 
and  who  has  a  bill  of  sale,  good  aa  against 
Ray  &  Edwards,  the  debtors.  But,  so  far  as 
we  can  see  from  the  evidence  and  from  the 
statement  of  the  case  on  appeal,  it  waa  shown 
that  the  sale  to  the  plaintiffs  was  aboolnte  in 
terms,  and  that  the  plaintiffs  had  paid  Say 
&  Edwards  for  the  lumber;  and  no  exception 
of  the  interpleader  presents  the  question  that 
It  waa  not  an  absolute  sale  by  Bay  A  Bd- 
wardB  to  the  plaintiffs,  Kedmon  &  Wllbar. 

The  Interpleader  has  some  exceptions  to  the 
admission  of  evidence,  also  an  exception  to 
the  first  issue  submitted  by  the  court,  which 
is  as  follows:  "Is  the  Interpleader,  J.  O. 
Willlama,  the  owner  of  the  lumber  described 
in  this  action?"  which  issue  was  answered  In 
the  negative.  He  alao  asked  the  court  to  in- 
struct the  Jury  that  upon  the  evidence  the 
first  issue  should  be  answered  "Tea."  The 
exceptions  have  all  been  considered,  and  none 
of  them  can  be  sustained.    Affirmed. 


<m  N.  C.  426) 

MOOBE  T.  OABR  et  at 

(Supreme  C!onrt  of  North  Carolina.     Dec.  20, 
1896.) 
Limitations — Acgommooatiox  Ikdorsbbs. 
Indorsers  in  Uank  of  a  note  before  deliv- 
ery to  the  payee  being  declared  by  C!ode,  I  50, 
liable  as  sureties  to  any  holder,  a  partial  pay- 
ment by  the  maker  after  maturity  is  a  payment 
by  them,  as  regards  the  statute  of  limitations. 

Appeal  from  superior  court,  Mecklenburg 
county;  Starbuck,  Judge. 

Action  by  Thomas  O.  Moore  against  3.  P. 
Garr  and  others,  maker  and  Indorsers  of  a  note. 
Judgment  for  plaintiff,  and  defendant  indors- 
ers appeal.    Affirmed. 

Burwell,  Walker  &  Cansler,  for  appellants. 
Osborne,  Maxwell  &  Eeerans,  for  appellee. 

FAIBOLOTH,  O.  J.  By  consent  his  honor 
found  the  facts:  J.  M.  Little  borrowed  $100 
from  the  plaintiff,  and  gave  his  note;  and  the 
defendants  indorsed  their  names  In  blank  on 
the  note  before  it  was  delivered  to  the  payee, 
the  plaintiff.  Annual  payments  v^ere  made  by 
ttke  maker,  and  the  last  payment  made  by  him 
was  on  April  13,  1888,  and  this  action  was 
brought  on  April  15, 1898.  The  statute  of  limi- 
tations waa  pleaded.  The  defendants  claim 
that  as  they  were  indorsers,  and  aa  m<»e  than 
Ouee  years  had  elapsed  since  t^*  maturity  of 


the  note,  they  are  diacharged,  notwiautaad- 
ing  the  recent  payment  by  the  maker  of  ttie 
note.  His  honor  held  that  they  are  liable^  and 
the  indorsers  appealed. 

'Bearing  in  mind  that  the  law  should  fit  the 
facts  in  all  cases,  it  would  seem  that  this  ques- 
tion ought  to  be  understood  by  this  time.  The 
act  of  1827  (Code,  {  50)  declared  that  indorsers 
shall  be  liable  aa  sureties  to  any  holder,  and 
that  they  may  be  sued  without  demand  oo 
the  principal  debtor.  Many  decisICHia  have 
been  made  construing  this  statute,  and  tiiey 
all  hold  the  indorsers  liable  as  sureties,  upon 
facts  like  those  now  before  us,  and  that  they 
are  of  the  class  of  original  promisors.  A  pay- 
ment by  either  of  them  or  by  the  prlndiMl 
Is  a  payment  by  all,  because  the  benefit  of  the 
payment  inures  to  each  one,  and  It  followg 
that  the  statute  of  llmitationa  operates  only 
from  the  last  payment  In  Le  Due  v.  Butler, 
112  N.  O.  458,  17  S.  B.  42S,  attention  is  called 
to  quite  a  number  of  decisions  pointing  ont  the 
rights  and  liabilities  of  indorsers,  among  them- 
selves, to  the  holder  of  the  note,  etc,  and  with 
the  principal  debtor,  according  to  the  condi- 
tions in  each  case,  and  several  more  cases  since 
Le  Due's  Case  have  followed  the  pitadpla 
above  referred  to.  Baker  ▼.  Bobinson.  63  N. 
C.  191,  la  a  case  in  which  the  facts  are  on  aH 
fours  with  those  in  the  case  at  bar;  citing 
Bey  V.  Simpson,  22  How.  341.  In  each  of 
these  cases  the  indorsers  were  held  to  be  orig- 
inal promisors,  and  were  as  liable  as  If  toey 
had  signed  as  sureties  on  the  face  of  tbe  note. 
Good  V.  Martin,  96  U.  S.  90,  Is  a  case  in  poinL 
Two  persons  signed  a  note  as  makers  thereof, 
and  Good .  wrote  his  name  across  tbe  back  of 
the  note  before  It  was  delivered  to  the  payee. 
It  was  held  that  the  indoiser  Is  presumed  to 
have  indorsed  as  surety  of  tbe- maker,  for  his 
accommodation,  and  to  give  him  credit  with 
the  payee,  and  that  If  the  presumption  la  not 
rebutted  by  evidence,  he  Is  liable  on  the  note 
as  maker;  In  other  words,  he  is  surety  for  tb« 
principal  debtor.  There  are  conflicting  deci- 
sions in  the  states,  but  all  agree  that  a  con- 
struction of  the  contract  should  be  given  which 
will  carry  into  effect  the  intention  of  the  parties. 
The  statute  declares  such  Indorser's  liability  Is 
that  of  a  surety,  and  a  blank  indorsement  be- 
fore delivery  is  construed  and  presumed  to  be 
Intended  as  a  suretyship.  No  difficulty  can 
arise  If  the  Indorsement  is  special,  and  proper 
words  are  used  to  show  tbe  Intention  of  the 
party  to  be  otherwise  than  that  presumed  from 
a  blank  indorsement  1  Pars.  Ckmt  (6th  Bd.) 
243;  Story,  Prom.  Notes,  {  58.  The  same  con- 
clusion was  adopted  in  Johnson  t.  Hooker,  47 
N.  O.  29.  These  principles  must  grovem  be- 
tween the  bolder  of  the  note  and  the  maker, 
sureties,  and  such  indorsers.  "pie  righto  and 
liabilities  of  Indorsers  among  themselves,  and 
In  their  relations  to  the  maker  and  his  sureties, 
are  not  affected  by  these  decisions.  ISwse 
questions  are  not  presented  here,  and  w«  say 
nothing  about  them.    Affirmed. 
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PAHKER  T.  HASTINGS  et  sL 

(Sopreme  Court  of  North  Carolina.     Dee.  23, 

18980 

NBaLlOBNOB — ISSOB. 

A  complaint  songht  to  recover  damages 
alleged  to  nave  been  sustained  b7  defendants' 
having  "nnlawfully  and  willfully"  put  logs  In  the 
■tream,  and  caused  the  same  to  be  floated  down 
against  plaintiff's  milldam,  which  destroyed  it. 
lliere  was  no  evidence  of  negligence  on  the  part 
of  defendants,  who  claimed  the  right  to  noat 
the  logs.  Erld  error  to  submit  an  issue  aa  to 
whether  defendants  "negligently"  injured  th* 
dam. 

Appeal  from  snperlw  eonrt,  Jackson  coun- 
ty; Norwood,  Jndge. 

Action  by  J.  H.  Parker  agalnat  Hastings  & 
Oo.  From  a  Judgment  for  plaintiff,  defend- 
ants appeaL    Reversed. 

Moore  &  Moore  and  W.  B.  Moore,  for  ap- 
pellants.   W.  T.  Crawford,  for  appellee. 

CLARK,  J.  This  action  was  brought  by  the 
plaintiff  against  the  defendants  to  recover 
damages  which  the  plaintiff  alleges  that  be 
had  sustained  by  reason  of  the  defendants' 
having  unlawfully  and  willfully  rolled  and 
placed  Into  Tackasegee  river  large  numbers 
of  logs,  lumber,  and  timber,  and  permitted 
and  caused  the  same  to  be  floated  down 
against  his  milldam,  by  which  the  dam  -was 
broken  down  and  destroyed.  The  defense 
was  that  tiie  stream  was  a  floatable  one,  and 
therefore  a  natural  highway,  and  that  the 
plalatlfTs  injury,  if  any  he  suffered,  was 
without  remedy,  no  negligence  being  alleged 
or  proved.  The  court  submitted  as  Issue  as 
to  whether  the  dam  was  injured  by  the  neg- 
ligence of  the  defMidanta,  and  instructed  the 
Jury  that.  If  they  should  find  that  the  river 
was  a  floataUe  stream  whetre  the  plalntUTs 
mlU  and  dam  were  located,  still  the  defend- 
ants would  be  liable,  If  they  negligently  in- 
jured the  plalntliTs  dam  in  the  floating  of  the 
logs.  The  defendants  objected  to  the  issue, 
and  excepted  to  the  charge  of  his  honor  upon 
it.  The  issue  should  not  liave  been  sub- 
mitted, for  the  complaint  did  not  allege  neg- 
ligence on  the  part  of  the  defendants,  nor 
was  there  a  scintilla  of  evidence  that  the 
defendants  did  anything  except  cut  the  logs, 
and  put  them  in  the  stream  for  floatage  down 
the  river.  The  words  "imlawfuUy  and  wUI- 
fnlly"  mean  simply  that  the  act  of  cntting 
and  putting  the  logs  in  the  stream  was  ccm- 
trary  to  the  plaintiff's  rights,  and  intention- 
ally done.  There  must  be  a  new  trial  of  tbla 
case  for  that  error.    New  trial. 

M0NT60MBRT,  J.  I  concur  with  ttte  court 
In  the  conclusion  that  there  ought  to  be  a 
new  trial  in  this  case,  and  I  desire  to  add,  as 
my  own  views,  on  account  of  the  serlons 
public  importance  of  the  matter  involved, 
that.  If  the  question  had  been  raised  In  the 
trial  below  In  such  a  way  as  that  the  court 
could  take  notice  of  It,  I  would  be  of  the 
opinion  that  there  was  no  sufficient  testimony 
31  S.S.-68 


offered,— such  as  a  Jury  ought  to  consider,— 
under  the  main  issue  submitted,  to  warrant 
the  finding  of  the  Jury  in  the  afllrmatlve. 
The  issue  to  which  I  refer  was  in  these 
words:  "At  the  time  of  the  alleged  injury, 
was  the  Canada  Fork  of  the  Tuckasegee  riv- 
er, at.  the  point  of  the  alleged  injury,  such  a 
stream  that  business  men  may  calculate  that, 
with  tolerable  regularity  as  to  seasons,  the 
water  will  rise  to  and  remain  at  such  a  height 
as  will  enable  them  to  make  it  profitable  to 
use  It  as  a  highway  for  transporting  logs  to 
market  or  mills  lower  down?" 

Justice  Furches,  in  his  dissenting  opinion 
in  Commissioners  of  Burke  Co.  v.  Catawba 
Lumber  Co.,  116  N.  C.  750,  21  8.  E.  947,  said 
that  "fioatable  water  courses"  was  a  term 
not  known  to  our  law  until  within  the  last  six 
or  eight  years;  and  I  think  an  examination  of 
our  decisions  will  verify  the  statement  Hie' 
right  to  float  logs,  at  certain  times  of  high 
water,  in  a  stream  not  navigable  for  craft  of 
any  kind  at  ordinary  water,  has  been  recog- 
nised by  this  court;  and  the  law  In  refer- 
ence thereto  has  been  formtilated,  or,  rather, 
announced,  under  an  oft-repeated  definition 
of  a  "floatable  stream."  That  definition,  re- 
peated In  CommiSBloners  of  Burke  Ca  ▼. 
Lumber  Co.,  supra.  Is  as  follows:  "It  is  not 
necessary,  in  order  to  establish  an  easement 
In  a  river,  to  show  that  it  is  susceptible  of 
use  contimiously  during  the  whole  year  for 
the  purpose  of  floatage;  but  it  is  sufficient  if 
It  appear  that  business  men  may  calculate 
that,  with  tolerable  regularity  as  to  seasons^ 
the  vrater  will  rise  to  and  remain  at  such  a 
height  as  will  enable  them  to  make  it  profit- 
able to  use  it  as  a  highway  for  transporting 
logs  to  mills  or  markets  lower  down."  The  " 
learned  judge  (Avery)  who  wrote  the  opinion 
in  that  case,  of  course,  made  his  definltlcm 
from  reading  and  digesting  the  works  of  text 
writers  and  decisions  of  the  courts  upon  the 
subject  He  quotes  as  authority  from  Gould 
on  Waters  (sections  108,  109),  where  the 
writer  says:  "It  Is  not  necessary  that  the 
stream,  in  order  to  be  a  highway,  should  be 
capable  of  floating  logs  at  all  seasons  of  the 
year,  but  Its  public  character  depends  on  Its 
fitness  to  answer  the  wants  of  those  whose 
business  requires  Its  use."  'If  the  stream  Is 
not  always  navigable,  it  must  be  capable  of 
floatage,  as  the  result  of  natural  causes,  at 
periods  recurring  from  year  to  year,  and  con- 
tinuing for  a  sufficient  length  of  time  in  each 
year  to  make  it  useful  as  a  highway."  Mx. 
Gould  cites  the  case  of  Morgan  v.  king,  3Q 
N.  Y.  464,  to  sustain  his  petition,  and  in  ttte 
New  York  case  wUl  be  found  this  announce- 
ment: 'Tf  it  [the  stream]  Is  ordinarily  sub- 
ject to  periodical  fluctuations  In  the  volume 
and  height  of  its  water,  attributable  to  nat- 
ural causes,  and  occurring  as  regularly  as  the 
seasons,  and  if  Its  period  of  high  water  or 
navigable  capacity  ordinarily  continues  a  suf- 
ficient length  of  time  to  make  it  useful  as  s 
highway,  it  is  subject  to  the  public  ease- 
ment"   The  principle  of  law,  then,  which  is 
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announced  In  Commissioners  of  Burke  Co.  v. 
Catawba  Lumber  Co.,  supra,  Is  the  same  as 
tbat  stated  In  Gould  on  Waters,  and  the  same 
as  tbat  announced  In  the  case  of  Morgan  r. 
King,  supra.  Therefore,  to  miike  a  stream 
such  as  I  have  described  a  floatable  one,  the 
rises  of  water  must  be  at  recurring  seasons 
during  each  year,  with  tolerable  regularity. 
They  must  not  be  produced  by  artificial 
means.  They  must  be  habits  of  the  stream, 
produced  by  natural  causes,  to  be  known  and 
to  be  anticipated,  and  upon  which  prudent 
business  men  might  make  investments  with 
a  reasonable  hope  of  retoms.  As  was  said 
In  Morgan  v.  EJng,  supra,  "These  periodical 
fluctuations  must  be  attributable  to  natural 
causes,  and  occur  as  regularly  a«  the  sea- 
sons." Sudden  and  irregular  freshets,  how- 
ever high  the  waters  may  become,  will  not 
make  a  stream  a  floatable  one.  If  that  were 
the  rule,  then  every  creek.  If  only  a  few 
yards  wide,  in  moderately  hilly  sections,  at 
times  of  sudden  and  unexpected  heavy  falls 
of  rain  would  become  a  floatable  stream, 
with  the  result  of  the  destruction  of  a  large 
proportion  of  the  milling  and  ginning  prop- 
erties of  the  state. 

Now,  have  the  defendants,  by  their  evi- 
dence, brought  themselves  within  the  prin- 
dpies  of  law  mentioned  above?  The  evi- 
dence of  the  plalntur  tended  to  prove  tbat 
there  was  no  regrularity  in  the  rises  of  the 
river  at  periodic  or  recurring  seasons  of  the 
year,  and  some  of  the  witnesses  said  that 
sometimes  years  would  elapse  between  rises 
sufficient  to  float  logs.  The  strongest  evi- 
dence of  the  defendants  on  the  subject  is  as 
follows:  T.  H.  Hastings  said:  "There  were 
from  three  to  eight  or  ten  rises  In  the  river 
each  year  that  would  float  logs.  There  was 
a  continuous  tide  In  1880,  for  six  weeks,  that 
would  have  floated  logs.  There  was  a  tide 
in  November,  1891.  We  had  some  small 
tides  In  December,  1891.  In  1892  we  had 
tides  In  February  and  March,— three  tides, 
four  tides.  We  had  one  In  September  that 
brought  In  a  lot  of  logs.  We  had  tides  In 
1803,— one  In  July,  and  a  very  large  one  in 
August"  John  WIke  said:  '^  was  raised 
near  Tuckasegee  river,  and  have  known  it 
all  my  life.  Some  years  we  have  8  to  4 
tides  a  year.  On  the  average,  we  have  S 
tides  a  year."  M.  F.  Galloway  testified  that 
"some  years  there  will  be  five  or  six  fresh- 
ets that  will  float  logs.  Other  years  there 
will  not  be  more  than  one  or  two  rises.  The 
river  will  not  carry  the  logs  down  without  a 
freshet.  It  might  be  a  year,  sometimes,  be- 
tween the  freshets.  There  was  generally 
one  or  two  freshets  a  year.  You  could  not 
count  with  any  certainty  on  the  time  of  these 
freshets.  The  freshets  were  generally  In  the 
faU  and  ^ring."  L.  J.  Smith  testified:  "I 
know  tile  Tuckasegee  river.  It  will  not  float 
logs  without  a  considerable  rise.  There  are 
usually  from  four  to  flve  tides  or  rises  a  year 
sufilclent  to  float  logs.  There  might  be  a 
year  that  there  would  not  be  a  freshet  that 


would  float  legs.  I  think  tbat  the  rises  or 
tides  can  be  counted  upon  with  reasonable 
certainty."  B.  D.  Davis  said:  *'In  common 
years  there  would  be  water  enough  to  float 
logs  three  or  four  times  a  year;  some  years 
more,  and  some  years  less.  I  could  not  count 
on  regularity,  but  I  could  count  on  its  com- 
ing along  some  time  during  each  year."  Mrs. 
Annie  L.  Buffum  testified  as  follows:  "I  kept 
a  weather  report  and  diary  In  1891,  1882, 
1893,  1894,  and  1895.  (Witness  read  diary:) 
Tide  on  January  22,  1891;  150  logs  came  into 
the  boom.  Tide  February  1,  1881;  ISO  logs 
came  into  the  boom.  Tide  February  9,  1891; 
the  river  rose  six  feet,  the  shore  dam  broke, 
and  a  number  of  logs  were  loot.  Tide  No- 
vember 10,  1881;  freshet;  6,000  logs  came 
Into  the  boom.  Tide  Novemlier  11.  18&1: 
brought  logs  to  boom.  Tide  November  S, 
1891;  fine  freshet;  logs  coming.  Tide  De- 
cember 3,  1891;  fine  freshet;  1,000  logs  came 
hito  the  boom.  Tide  December  7,  1891;  logs 
came  Into  boom.  Tide  January  13,  1882; 
freshet;  logs  came  into  boom.  Tide  Janu- 
ary 14,  1892;  water  7  inches  above  counters 
In  stores.  Freshet  Angnst  14.  1893;  logs 
coming  to  boom.  September  10,  1883;  rise; 
logs  coming  to  boom.  September  12,  1883: 
boom  broken.  December  10,  1884;  logs  came. 
Dec.  12, 1894;  logs  came.  April  7,  1895;  logs 
came;  boom  burst."  She  also  testified  that 
during  portions  of  the  years  mentioned  she 
was  not  at  Dillsboro,  and  did  not  ke^  her 
diary.  I  am  of  the  (H>lnioa  tbat  the  evidence, 
in  a  Just  and  reasonable  view  of  it,  was  not 
sufficient  to  tie  submitted  to  the  Jury,  under 
the 


an  N.  c.  c»> 
DBLOZIEB  «t  sL  T.  BIRD  «t  at 
(Supreme  Court  of  North  Carolina.     Dee.  20. 
1888.) 

APPSAL—  NOTIOB  —  EXCEPTIOJI— COXTEUPT— PD»- 
I8BMBNT. 

1.  The  record  need  not  show  service  of  notice 
of  appeal,  where  the  findings  of  fact  and  the 
jadgment  thereon,  constituting  the  case  on  ap- 
peal, state  that  appeal  was  taken. 

2.  The  appeal  is  sufficient  exception  to  the 
Judgment  rendered  on  the  findings  of  fact  fay 
the  court 

8.  Advice  of  counsel  is  no  protection  to  as 
intentional  violation  of  orders  of  court  plactng 
property  In  possession  of  a  receiver. 

4.  Where  persons,  in  violation  of  an  order 
placing  premises  in  possession  of  a  receiver,  go 
onto  the  same,  and  remove  the  house,  their 
failure  to  obey  the  order  to  restore  possessioii 
is  a  contempt,  and  likewise  their  failure  to  oiier 
an  order  to  return  the  house,  in  the  abBence  of 
a  showing  of  inabilit?  to  comply  therewith. 

5.  Compliance  with  orders  to  restore  property 
to  possession  of  a  receiver  may  be  coerced  by 
imprisonment  till  such  restoration. 

Appeal  from  superior  court  Swain  county; 
Hoke,  Judge. 

Action  by  T.  M.  Delosier  against  R.  Lk  Bird 
and  anoth»  to  recover  possession  of  certain 
premises.  A  receiver  was  appointed  for  the 
premises,  and  from  an  order  adjudging  plain- 
tiff and  others  In  contempt  for  taking  posses- 


Digitized  by 


Google 


It.O) 


BAMSET  T.  BAMSEY. 


885 


sloD  thereof,  and  refuatng  to  anrrender  the 
same,  they  appeal.    Affirmed. 

Dayldson  &  Jones,  for  appellees. 

CLARK,  J.  The  record  must  show  that  no- 
tice of  appeal  was  served,  unless  It  affirma- 
tively appear  that  the  appeal  was  taken  to 
open  court  Investment  Co.  v.  Kelly  (at  this 
term)  31  S.  E.  671.  If  this  were  not  so,  there 
would  be  a  presumption  that  notice  of  appeal 
was  given,  when,  on  the  contrary,  It  must 
appear  from  the  record  In  order  to  constitute 
the  appeal  In  this  court  Howell  v.  Jones, 
109  N.  C.  102,  13  S.  E.  889,  and  cases  there 
dted.  But  here  the  findings  of  fact  and  the 
Judgment  thereon,  which  constitute  the  case 
on  appeal,  state  that  the  appeal  was  taken. 
This  necessarily  shows  that  it  was  taken  In 
time.  Atkinson  v.  Railway  Co.,  113  N.  0. 
581,  18  S.  B.  254.  Neither  do  we  find  any 
force  In  the  objection  that  no  exceptions  are 
filed.  The  appeal  Is  Itself  a  sufficient  excep- 
tion to  the  Judgment  which  Is  rendered  upon 
the  findings  of  fact  by  the  court  Cummings 
T.  Hoffman,  118  N.  a  267,  18  S.  E.  170.  The 
motion  of  the  appellee  to  dismiss  upon  the 
above  grounds  Is  denied. 

This  is  an  appeal  from  a  Judgment  In  con- 
tempt From  the  facta  found  by  the  Judge 
It  appears  that  the  plaintiff  In  the  cause,  and 
Hie  other  two  appellants  aiding  him,  entered 
in  the  nighttime  upon  the  premises,  which, 
by  an  order  In  the  cause,  were  in  the  pos- 
session and  control  of  the  court  through  its 
receiver,  theretofore  duly  appointed  In  this 
action,  and  hold  possession  of  the  same  by 
force  and  In  defiance  of  the  orders  of  the 
court;  that  they  have  torn  down  and  re- 
moved the  dwelling  house  which  was  on  the 
premises,  and  have  committed  other  spoil  and 
Injury  to  the  premises  and  property.  The 
said  Delozler  and  his  two  associates  appeared 
in  response  to  the  notice  served  upon  them, 
and  replied  that  they  acted  under  advice  of 
counsel,  and  disclaimed  any  Intentional  eon- 
tempt  or  disobedience  of  the  orders  of  the 
court  Tlierenpon  the  court  adjudged  them 
In  contempt  till  they  restore  tiie  house  to 
said  premises  in  the  same  condition  as  be- 
fore their  wrongful  tearing  down  and  remov- 
ing the  same,  and  that  they  tarn  over  the 
premises  to  the  defendant,  to  be  held  by  him 
subject  to  and  nnder  the  orders  of  said  re- 
ceiver; and,  If  this  order  Is  not  obeyed  with- 
in 10  days,  said  parties  to  be  committed  to 
the  common  Jan  of  the  county  until  they  shall 
comply  with  the  above  order,  with  leave  to 
move  before  any  Judge  at  chambers  In  tliat 
Judicial  district,  upon  notice  to  the  defendant, 
to  have  the  attadiment  for  contempt  dis- 
solved upon  showing  compliance  with  this 
order.  From  this  order  the  respondents  ap- 
pealed, bat  they  do  not  appear  here  and  show 
any  cause  why  It  should  be  held  Invalid  in 
any  req>ect  and  upon  ezamination  of  the 
record  we  find  none.  Hie  plaintiff  was  fixed 
with  a  knowledge  of  the  order  appohstlng  a 


receiver  to  take  charge  of  flie  property.  The 
entrance  In  the  nighttime  to  get  possession 
was  significant;  and,  when  ordered  to  re- 
store the  possession  of  the  premises  to  the 
receiver,  the  respondents  merely  content  them- 
selves with  saying  they  acted  under  advice 
of  counsel,  and  Intended  no  Intentional  con- 
tempt of  the  court  and  they  do  not  show 
any  Inability  to  return  the  house.  The  fail- 
ure to  obey  the  order  of  the  court  to  restore 
the  possession  of  the  premises  to  the  receiver 
is  a  direct  contempt  State  v.  Mott,  49  N.  C. 
449;  Code,  f  648  (4).  This  is  also  true  as  to 
the  return  of  the  house,  unless  evidence  of 
Inability  to  comply  has  been  shown.  Boyett 
V.  Yaughan,  89  N.  C.  27;  Smith  v.  Smith,  92 
N.  C.  304;  Pain  v.  Fain,  80  N.  C.  322.  The 
advice  of  counsel  is  no  protection  to  an  Inten- 
tional violation  of  the  orders  of  the  court 
placing  the  property  in  possession  of  the  re- 
ceiver (Green  v.  Griffin,  06  N.  C.  50;  Baker 
V.  Cordon,  86  X.  0.  116),  and  counsel  in  such 
cases  advlshig  violation  of  the  orders  of  a 
court  may  become  guilty  of  contempt  him- 
self. The  remedy  for  a  supposed  erroneous 
order  of  a  court  is  by  on  appeal,  and  not  by 
a  forcible  violation  of  It  While  the  court 
could  not  punish  the  contempt  already  com- 
mitted by  Imprisonment  of  Indefinite  dura- 
tion, It  had  the  right  to  coerce  obedience  to 
Its  order  of  restitution  by  imprisoning  the 
contumacious  parties  until  they  shall  com- 
ply. Cromartie  v.  Commissioners,  85  X.  C. 
211;  Thompson  v.  Onley,  96  N.  C.  8,  1  S.  E. 
620.    TXo  error. 

OM  N.  C.  68B) 

RAMSBT  V.  RAMSEY. 
(Supreme  Ooort  of  North  CaroUna.     Dec.   2S, 

189S.) 
BXPBBSS  Trusts — Poweks  ot  ArrosNET— Aoekts, 
Intestate,  by  an  instrmnent  in  writing,  ap- 
pohited  defendant  aa  his  agent  and  attorney  m 
fact  with  foil  power  to  prosecute,  in  the  name 
of  the  intestate,  a  suit  already  eommenced 
against  B.  tor  a  tract  of  land,  and  antborized 
him  to  have  the  deed  to  the  same  made  to  him- 
self, to  sell  the  land,  and  from  the  proceeds  to 
maintain  the  intestate  and  bis  wife  for  their 
lives,  or  for  the  life  of  the  sarvivor,  and  to  pay 
the  balance,  if  any,  to  the  intestate's  children, 
after  deducting  for  his  own  trouble  and  ex- 
penses. Defendant  elected  to  take  the  proceeds 
of  the  sale  of  the  land  involved  in  the  suit  with 
S.  instead  of  takhig  tiUe  In  himsdf.  BM,  that 
the  instrument  created  an  express  trust  and  not 
a  mere  agency,  lo  that  after  the  death  at  the 
intestate,  the  proceeds  of  the  sale  must  be  sp- 

Elied  to  the  widow's  support  instead  of  going  to 
is  administrator. 

Appeal  from  superior  court,  liadison  county: 
Hoke,  Judge. 

Action  by  Edward  Ramsey,  administratoi 
of  John  Ramsey,  deceased,  against  W.  C.  Ram- 
sey. From  a  Judgment  for  defendant,  plain- 
tiff appeals.    Affirmed. 

W.  W.  Zachary,  for  appellant  Davidson  A 
Jones,  for  appellee. 

FAIRCLOTH,  a  J.  The  question  presented 
la  whether  W.  C.  Ramsey  was  an  agent  or 
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trustee  of  John  Ramsey,  and  that  depends  on 
the  construction  of  the  following  written  In- 
Btrument,  marked  "Exhibit  A":  "Know  all 
men  by  these  presents  that  I,  John  Ramsey, 
have  this  day  constituted  and  appointed  W. 
C.  Ramsey  my  lawful  agent  and  attorney  In 
fact,  with  full  power  and  authority  to  do  and 
transact  all  of  the  business  hereinafter  named; 
that  Is  to  say,  the  said  W.  C.  Ramsey  la  to 
prosecute  In  my  name  a  suit  I  have  commen- 
ced against  R.  J.  Sams  for  a  certain  tract  of 
land,  and  to  have  authority  to  have  the  deed 
to  the  same  made  to  himself,  said  W.  C.  Ram- 
sey, and  is  hereby  directed  that  out  of  the 
proceeds  of  the  sale  of  said  lands,  which  the 
said  W.  C.  Ramsey  Is  hereby  authorized  to 
make,  the  said  W.  C.  Ramsey  is  to  maintain 
me  and  my  wife  Drucilla,  or  the  survivor 
of  us  during  our  natural  life  or  the  life  of  the 
survivor  of  us,  and  then,  at  the  death  of  the 
survivor  of  us,  to  use  the  balance  of  the  pro- 
ceeds of  said  lands,  if  any  Is  left,  to  payment 
}f  such  of  my  children  as  have  not  been  so 
much  advanced  as  the  others,  so  as  to  mnUe 
my  advancements  to  them  agree,  the  said  W. 
C.  Ramsey  Is  to  his  ti-ouble  and  expenses  In 
every  way  paid  off  and  dischargexl  of  once 
about  the  business  where  named.  Given  un- 
der my  hand  and  seal  this  31st  of  August, 
1880.  [Signed]  John  Ramsey.  [Seal.]  [Sign- 
ed] J.  M.  Gudger.  [Seal.]"  After  the  plead- 
ings were  filed,  a  reference  was  ordered  to 
Dtate  an  account  between  the  parties.  The  ref- 
eree reported  and  found  that  a  small  balance 
was  due  the  plalntlfT.  He  also  held  that,  un- 
der Exhibit  A,  W.  C.  Ramsey  was  an  agent 
of  John  Ramsey,  who  is  dead,  leaving  blm  sur- 
viving his  wife  and  children.  The  defendant 
filed  exceptions  to  the  report,  and  they  were 
sustained  by  his  honor,  who  entered  the  fol- 
lowing Judgment  after  allowing  one  or  more 
payments  made  by  the  defendant  since  the 
death  of  John  Ramsey:  "It  Is  agreed  In  open 
court  that  the  money  claimed  by  the  plaintiff 
'n  this  suit  went  Into  the  hands  of  defendant 
ander  and  by  virtue  of  the  power  of  attorney 
and  Instrument  alleged  In,  and  annexed  to, 
Jhe  answer.  The  court  sustains  the  exceptions 
of  the  defendant;  and  further  finds  as  a  fact 
:bat  there  was  no  demand  for  settlement  or 
termination  of  agency  during  the  lifetime  of 
John  Ramsey,  the  Intestate,  but  demand  was 
jiade  by  the  administrator  before  bringing 
this  suit  The  court  further  finds  that  defend- 
ant did  not  receive  entire  amount  charged 
ugalnst  him  by  $26  (see  evidence  of  Tllson), 
and  is  therefore  entitled  to  an  additional  credit 
for  that  amount,  and  that  defendant  was  In 
no  default,  but  in  exercise  of  ordinary  care 
and  prudence,  In  not  litigating  about  the  same 
with  Tllson.  The  court  therefore  sustains  aH 
of  defendant's  exceptions,  and  finds  as  conclu- 
fllons  of  law  that  tlie  widow  of  John  Ramsey, 
now  living.  Is  proper  owner  of  any  amount 
due  at  present  by  reason  of  this  fund;  tliat 
the  payment  of  fifty  dollars  to  said  widow  is 
a  proper  payment,  and  should  be  allowed; 
tbat  defendant  i>  entitled  to  an  additional 


credit  of  $26,  fbe  evidence  showing  that  said 
amount  of  the  compromise  money  was  not  re- 
ceived by  him;  and  It  Is  ordered  and  adjudg- 
ed that  defendant  go  without  day,  and  recover 
of  plaintiff  and  sureties  on  bis  bond,  [and] 
costs  [of]  action  to  be  taxed  by  the  clerk,  in- 
cluding the  sum  of  $20  to  referee." 

On  the  back  of  the  case  on  appeal  la  die 
following  Indorsement:  "I  accept  service  of  the 
written  case  on  appeal,  this  the  13th  day  of 
April,  1808.  •  •  •  I  agree  that  the  Judg- 
ment of  the  court  is  the  case  tai  supreme  court, 
August  18,  1898.  J.  8.  HcEIroy,  Atty.  for 
Def." 

The  defendant  elected  to  take  the  proceeds 
of  the  sale  of  the  land  hivolved  in  the  suit 
with  Sams  instead  of  taking  title  to  hlmstJf. 
If  Exhibit  A  Is  construed  as  only  an  agency, 
the  plainly-expressed  Intention  (tf  Jolin  Ram- 
sey would  be  defeated.  Treating  it,  liowevM, 
as  a  trust,  the  intention  can  be  fully  enforced. 
Exhibit  A  Is  a  plain  express  trust  reduced  to 
writing,  and  does  not  fall  within  the  class  of 
coDstnictlve  trusts  referred  to  in  Wood  v. 
Cherry,  73  N.  G.  110.  This  Is  our  conclusion. 
In  any  point  of  view  we  can  take.  That  view 
gives  full  effect  to  the  kind  Intention  of  the 
husband  and  father,  and  It  seems  that  in  Jus- 
tice it  should  be  so  considered.    Affiimed. 


(123  N.  c.  ««.-i 
STONESTREET  et  al.  t.  FROST  et  «1. 
(Supreme  Conrt  of  North  Carolina.     Dec.   23, 
1898.) 

AUMINISTRATOBS  —  ATTOKNET'8    FsES— CLAIMS 

— ADinssioxs. 

1.  An  administrator  should  not  be  allowed  aa 
attorney's  fee  paid  for  services  in  defending  aa 
action  by  the  distributees  against  the  adminis- 
trator to  recover  wliat  belonged  to  them. 

2.  Before  the  death  of  a  judgment  debtor  of 
a  county,  an  execution  was  Issued,  and  afta  his 
death  it  was  presented  by  the  sheriff  to  tlie 
debtor's  administrator,  who  recognized  It  as  a 
valid  debt  against  the  debtor's  estate.  Bdi, 
that  the  claim  of  the  county  was  filed  witii  the 
administrator,  within  Code,  f  164,  providing  that 
such  a  filing  will  preclude  the  running  of  lim- 
itations. 

3.  An  administrator  admitting  the  validity  of  i 
Judgment  apainst  bis  intestate  therel)y  admits 
the  correctness  of  the  amount. 

Montgomery,  J.,  dissenting. 

Appeal  from  superior  conrt,  Davie  county; 
Mclver,  Judge. 

Action  by  N.  A.  Stonestreet  and  otbers 
against  E.  Frost,  administrator  of  the  estr.te 
of  Wllboum  Stonestreet,  deceased,  and  others, 
for  an  accounting.  Vrom  a  Judgment  for  de- 
fendants, plaintiffs  appeal.     Modified. 

Watson,  Buxton  &  Watson,  for  appellants. 
Glenn  &  Manly,  E.  L.  Galther,  T.  B.  Bailey, 
and  Holton  &  Alexander,  for  appellees. 

CLARK,  J.  The  referee  found  as  a  fact 
that  In  July,  1887,  Frost,  the  administrator, 
paid  an  attorney's  fee  of  $100,  and  that  he 
paid  before  that  time  to  other  attorneys 
for  services  In  the  settlement  of  the  estate. 
|40.    Upon  that  finding  of  fact,  the  referee 
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held,  as  a  matter  of  law,  that,  as  the  ad- 
ministrator had  paid  $40  for  comiBel  fees  In 
the  settlement  of  the  estate,  and  as  there 
was  no  evidence  to  show  that  he  had  any 
unusual  trouble  in  transacting  the  business  of 
the  estate,  and  that  the  |100  was  paid  17 
years  after  anything  had  been  done  by  the 
administrator  In  closing  up  the  estate,  and 
after  this  action  tras  begun,  the  administrator 
was  not  entitled  to  have  any  allowance  out 
«f  the  estate  for  the  fee  of  $100.  The  de- 
fendant Frost,  administrator,  excepted  fo 
these  findings  of  the  referee;  the  exception 
was  sustained;  and  the  plaintiffs  excepted. 

There  was  enot  In  the  mllng  of  his  hon(». 
We  think  that  the  administrator  should  not 
bare  been  allowed  the  SlOO  fee  which  he 
paid  to  his  attorney  .out  of  the  assets  of 
the  estate,  for  the  reason  that  the  service 
rendered  by  the  attorney  was  for  the  at- 
tempted prevention  of  the '  recovery  against 
the  administrator  by  the  distributees  of  that 
which  belonged  to  them. 

It  follows  from  what  we  have  said  as  to 
the  ruling  of  the  court  on  the  attorney's  fee 
of  $100  that  the  ruling  In  sustaining  the  ex- 
ception of  Frost,  to  which  the  plaintiffs  ex- 
cepted, was  erroneous,  and  that  the  amount, 
therefore,  of  the  balance  which  the  referee 
reported  to  be  due  by  the  administrator,  wiCs 
the  correct  amount;  the  nonallowance  of  com- 
missions to  the  administrator  by  the  referee 
having  been  approved  by  his  honor. 

The  fifteenth  finding  of  fact  is  as  follows: 
/That  after  the  death  of  W.  Stonestreet,  and 
appointment  of  B.  Frost  as  administrator  of 
his  estate,  an  execution.  Issued  on  said  Judg- 
ment against  Stonestreet  prior  to  his  death, 
was  presented  to  the  administrator  by  the 
sheriff,  and  payment  demanded  of  him,  with- 
in one  year  from  the  date  of  his  appointment 
as  administrator;  and  the  administrator  did 
not  dispute  the  debt  or  the  liability  of  the 
estate  to  pay  the  same,  but  declined  to  pay 
for  lack  of  assets  in  his  hands  at  the  time, 
and  recognised  said  Judgment  as  a  valid  debt 
against  the  estate."  Upon  that  finding  of 
fact,  the  referee  fonnd  as  a  conclusion  of 
law:  "(5)  That  the  demand  by  the  sheriff 
of  Frost,  administrator,  within  one  year  from 
tbe  date  of  his  appointment  as  administrator 
tor  payment  of  the  Judgment  of  Fulford, 
treasurer,  against  W.  Stonestreet,  and  the 
presentation  of  execution  therefor,  were  a  suf- 
ficient presentation  of  the  claim  to  the  ad- 
ministrator; and  especially  so,  as  be  did  not 
dispute  its  validity,  but  recognized  it  as  a 
valid  debt  against  Ills  intestate's  estate,  and 
also  afterwards,  at  the  request  of  one  of  the 
distributees,  agreed  to  put  off  the  final  set- 
llement  of  the  estate,  so  that  it  might  pass 
out  of  date.  (6)  That,  at  the  time  said  exe- 
cution was  presented  and  payment  demanded 
of  said  administrator,  the  said  Judgment  was 
not  barred  by  the  statute  of  limitations,  but 
was  a  valid  Judgment  against  the  estate  of 
W.  Stonestreet.  (7)  That,  upon  the  presenta- 
tion of  said  Judgment  and  recognition  of  its 


validity  by  the  administrator,  it  became  un- 
necessary for  the  holder  to  bring  action  to 
stop  the  running  of  the  statute.  (10)  That, 
no  final  settiement  having  ever  been  filed  by 
the  administrator,  the  claim  of  plaintiff  and 
the  debt  of  the  board  of  commissioners  of 
Davie  county  are  not  barred  by  any  statute 
of  limitation  as  to  lilm,  and  that  the  said 
Judgment  of  Fulford,  treasurer,  against  W. 
Stonestreet,  must  be  paid  by  the  administra- 
tor before  the  distributees  receive  anything, 
and,  as  there  are  not  sufiBclent  assets  of  the 
estate  to  pay  said  debt  tliat  ev»'  came  Into 
the  hands  of  the  administrator,  the  board  of 
commissioners  of  Davie  county  are  entitied 
to  Judgment  against  E.  Frost  for  the  sum  of 
$5,000,  to  be  discharged  on  payment  of  the 
sum  of  $544.59,  with  Interest  thereon  from 
March  6,  1879,  and  on  $29.20  from  October  11, 
ISSl,  and  on  $28.25  from  April  7,  1881."  The 
exceptions  to  these  findings  were  overruled, 
and  the  court  rendered  Judgment  in  favor  of 
the  commissioners  of  l3avie  county  in  accord^ 
ance  therewltli. 

It  would  seem  that  this  was  a  strict  and 
proper  compliance  with  the  provisions  of 
Code,  S  104-  The  execution  was  not  unad- 
visedly Issued,  nor  void,  as  it  is  found  as  a 
fact  that  It  was  issued  prior  to  the  death 
of  W.  Stonestreet;  the  sheriff  was  the  agent 
of  the  Judgment  creditor,  the  county  treas- 
urer, to  collect  the  execution;  and,  upon  the 
death  of  the  Judgment  debtor,  he  presented 
It  to  the  administrator,  ".who  did  not  dispute 
its  validity,  but  recognized  it  as  a  valid  debt 
against  his  intestate,  and  also  afterwards,  at 
the  request  of  one  of  the  distributees,  agreed 
to  put  off  the  final  settiement  of  the  estate, 
so  that  it  might  pass  oat  at  date."  In  the 
same  finding,  it  is  said  that  the  sheriff,  with- 
in one  year  after  the  qualification  of  the  ad- 
ministrator, demanded  of  him  "payment  of 
the  Judgment  of  F'ulford,  treasurer,  against 
W.  Stonestreet,"  and  presented  the  execution 
therefor.  It  is  difficult  to  see  how  the  county 
could  have  done  more.  The  debt  was  merged 
in  the  Judgment,  and  the  Judgment  was  re- 
corded in  the  court  bouse.  The  official  agent 
of  the  county  for  purposes  of  collection,  on 
behalf  of  the  plaintiff  in  the  Judgment  (the 
county  treasurer),  demanded  of  the  adminis- 
trator payment  thereof,  and  presented,  as  evi- 
dence of  the  judgment  and  amount  thereof, 
the  execution  which  had  been  issued  thereon 
prior  to  the  Judgment  debtor's  death.  The  ad- 
ministrator acknowledged  the  validity  of  the 
debt,— "recognized  the  Judgment  as  a  valid 
debt  against  his  intestate."  Tills  would  hav« 
been  a  sufficient  "filing"  If  the  Judgment  cred- 
itor had  been  a  private  Individual;  and  there 
can  be  no  reason  why  It  should  not  be  so 
when  the  plaintiff  in  the  Judgment  Is  a  coun- 
ty treasurer,  who  Is  faithfully  endeavoring 
to  protect  the  rights  of  the  public.  Tumw  v. 
Shuffler,  108  N.  a  642,  13  S.  B.  243;  Brittahi 
V.  Dickson,  104  N.  0.  647,  10  a  B.  701.  U 
the  county  had  lost  the  debt  by  the  failure 
of  its  treasurer  to  present  it,  be  would  have 
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be«n  liable  on  his  bond;  but  having  pre- 
sented It  like  any  other  creditor  (who  could 
do  80  by  an  agent),  npon  admission  by  the 
administrator  of  its  validity,  the  amount  be- 
ing ascertained  by  the  Judgment,  there  was 
no  reason  why  the  treasurer  should  have  In- 
stituted suit  Had  he  done  so,  he  should 
have  been  taxed  with  the  costs  Individually. 
The  creditor  can  never  compel  the  adminis- 
trator to  "string"  the  claim.  He  has  done  his 
part  when  he  has  presented  It  to  the  admin- 
istrator, with  sufficient  certainty  as  to  the 
nature  and  amount  of  the  debt,  and  the  ad- 
mission of  Its  validity  by  the  administrator 
dispenses  with  any  formal  proof  thereof. 
When  the  administrator  admitted  the  validity 
of  the  Judgment,  he  admitted  the  correctness 
of  the  amount  There  was  nothing  else  to 
prove.    Modified  and  affirmed. 

MONTGOMHRY,  J.  (dissenting).  The  ref- 
eree found  as  a  fact  that  In  July,  1897,  Frost 
the  administrator,  paid  an  attorney's  fee  of 
1100,  and  that  he  had  paid  before  that  time  to 
other  attorneys,  for  services  in  the  settlement 
of  the  estate,  f40.  Upon  that  finding  of  fact 
the  referee  held,  as  a  matter  of  law,  that  as 
the  administrator  had  paid  $40  for  counsel  fees 
In  the  settlement  of  the  estate,  and  as  there 
was  no  evidence  to  show  that  he  had  any  un- 
usual trouble  in  transacting  the  business  of 
the  estate,  and  that  as  the  |100  was  paid  17 
years  after  anything  had  been  done  by  the 
administrator  in  closing  up  the  estate,  and 
after  this  action  was  begun,  the  administrator 
was  not  entitled  to  have  any  allowance  out 
of  the  estate  for  the  fee  of  $100.  The  defend- 
ant Frost  administrator,  excepted  to  these 
findings  of  the  referee;  and  his  honor  sus- 
tained the  exception,  and  the  plalntitT  except- 
ed. There  was  error  in  the  ruling  of  his  hon- 
or. We  think  that  the  administrator  should 
not  have  been  allowed  the  $100  fee  which 
he  paid  to  his  attorney  out  of  the  assets  of  the 
estate,  for  the  reason  that  the  service  ren- 
dered by  the  attorney  was  for  the  attempted 
prevention  of  the  recovery  against  the  admin- 
istrator by  the  distributees  of  that  which  be- 
longed to  them. 

It  follows  from  what  we  have  said  as  to 
the  ruling  of  his  honor  on  the  attorney's  fee  of 
1100  that  the  mllng  of  his  honor  In  sustain- 
ing the  third  exception  of  the  defendant  Frost 
(to  which  the  plaintiffs  excepted)  was  errone- 
ous, and  that  the  amount,  therefore,  of  the  bal- 
ance which  the  referee  reported  to  be  due  by 
the  administrator,  B^st  was  the  correct 
amount;  the  nonallowance  of  commissions  to 
the  administrator  by  the  referee  having  been 
approved  by  his  honor. 

The  board  of  commissioners  of  Davie  coun- 
ty were  made  a  party  defendant  of  their  own 
motion,  after  the  commencement  of  this  action; 
and  in  their  answer  they  averred  that  a  Judg- 
ment was  had  In  their  favor  for  $1,642.18  and 
costs,  at  the  fall  term,  1873,  of  Davie  superior 
court,  and  that  the  same  is  still  due  and  un- 
paid.   The  board  of  commissioners,  further.  In 


their  answer,  admit  the  allegationa  of  the  com- 
plaint and  pray  for  Judgment  that  a  first  lien 
In  their  favor  may  be  declared  upon  the  estate 
of  the  defendant  Frost  intestate.  In  their 
replication,  the  plaintiffs  plead  the  statute  of 
limitations  against  the  Judgment  of  tbe  board 
of  commissioners.  The  referee  found  as  a  fact 
that  "after  the  death  of  W.  Stonestreet  and 
appointment  of  B.  Frost  as  administrator  up- 
on his  estate,  an  execution.  Issued  on  said 
Judgment  against  W.  Stonestreet  prior  to  his 
death,  was  presented  to  the  said  administrator 
by  the  sheriff,  and  payment  demanded  of  him. 
within  one  year  from  the  date  of  his  appoint- 
ment as  administrator;  and  said  administra- 
tor did  not  dispute  said  debt  or  the  liability  of 
the  estate  of  his  Intestate  to  pay  the  same,  but 
declined  to  pay  for  lack  of  assets  in  his  hands 
at  the  time,  and  recognized  said  Judgment  as 
a  valid  debt  against  the  estate  of  his  Intes- 
tate." Then  followed  findings  of  law,  to  the 
effect  that  the  presentation  of  the  execution 
to  Frost  administrator,  was  a  sufBclent  pres- 
entation and  filing,  under  section  164  of  the 
Code;  that  the  presentation  of  the  execntlon 
to  the  administrator.  Frost  and  his  recognition 
of  the  validity  of  the  debt  rendered  it  un- 
necessary for  the  county  to  bring  an  action  to 
stop  the  running  of  the  statute;  that  tlie  Judg 
ment  of  the  board  of  commissioners  was  not 
barred  by  the  statute  of  limitations;  and  that 
the  same  should  be  paid  by  the  administrator. 
Frost,  before  the  plaintiffs,  the  distributees. 
should  recover  anything.  The  plalntlffk  filed 
exceptions  to  these  findings  of  law,  and  bis 
honor  overruled  the  exceptions,  and  the  plain- 
tiffs excepted. 

I  am  of  opinion  that  bis  honor  was  In  error 
In  refusing  to  sustain  those  exceptions  of  the 
plaintiffs  which  were  numbered  3,  4,  5,  and  6. 
The  language  of  that  part  of  section  164  of 
the  Code  on  the  filing  of  indebtedness  with  fbe 
personal  representative  is:  "But  if  the  claim 
upon  which  such  cause  of  action  Is  based  be 
filed  with  the  personal  representative  within 
the  time  above  specified,  and  the  same  shall 
be  admitted  by  him,  it  shall  not  be  necessary 
to  bring  an  action  upon  such  claim  to  prevent 
the  bar."  What  Is  a  reasonable  constructloD 
to  be  placed  upon  the  word  "filed,"  as  used 
In  section  1647  It  has  reference,  certainly, 
to  the  old  custom  of  stringing  on  a  line  or  wire 
papers  of  value  for  past  or  future  usefulness, 
or,  may  be,  both.  The  same  end  Is  subserved 
by  tying  together  or  bundling  papers,  and  la- 
beling them  or  cataloguing  them  on  rolls  or 
lists  for  future  use.  Now,  the  referee  found 
no  such  flUng  as  that  by  the  sheriff  with  the 
administrator.  Frost.  He  found  that  that  of- 
ficer presented  to  the  administrator  tne  execu- 
tion for  payment  and  that  the  administrator 
recognized  the  debt  as  a  valid  one,  but  de- 
dined  to  pay  It  for  lack  of  assets.  Tbe  filing 
of  claims,  as  provided  for  under  section  164  of 
the  Code,  Is  Intended  to  be  of  advantage  to 
creditors  who  do  not  receive,  or  who  do  not 
expect  to  receive,  payment  of  their  debts  on 
presentation.  In  enabling  them  to  leave  with 
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the  penonal  representatiye  a  memorandnm  of 
their  claims  to  save  the  trouble  and  expense 
of  bringing  suit,  and  to  prevent  the  bar  of  the 
statute  of  limitations.  And  the  act  of  the 
creditor  in  filing  the  claim  Is  an  admission  on 
his  part  that  he  does  not  expect  the  Immediate 
payment  of  the  debt,  but  that  he  wishes  the 
claim  entered  "Filed"  somewhere,  in  some 
way,  by  the  personal  representative,— better  in 
a  book  kept  for  that  purpose,  or  In  bundles 
labeled,  or  on  a  file  (though  such  actual  filing 
may  not  be  essential  to  comply  with  the  Code). 
The  purpose  of  the  creditor,  then,  is,  by  filing 
his  claim  with  the  administrator,  to  avoid  the 
running  of  the  statute  against  his  debtr  and  to 
fix  the  debt  by  the  admission  of  the  personal 
representative, — the  very  reverse  of  presenting 
the  claim  for  Instant  payment.  Now,  it  Is  clear 
that  the  sheriff  did  not  file  the  judgment  of 
the  board  of  commissioners  with  Frost,  the 
administrator,  in  the  sense  of  our  constmction 
of  section  164.  The  referee  did  not  find  that 
be  went  to  the  administrator.  Frost,  at  the  re- 
quest or  even  suggestion  of  the  board  of  com- 
missioners; and  the  presumption  must  be,  from 
the  words  of  the  finding  of  the  referee,  that 
the  sheriff  only  wished,  as  the  officer  of  the  law 
to  whom  the  execution  was  Issued,  to  collect 
Immediately  the  amount  of  the  execution,  and 
retnm  the  same,  less  his  commissions,  to  the 
board  of  commissioners.  The  execution  wa* 
unadvisedly  issued,  to  say  the  least,  for  the 
reason  that  It  was  issued  after  the  death  of  the 
judgment  debtor,  and  on  that  account  was 
void;  the  Judgment  having  been  rendered  in 
1873,  and  the  defendant  in  the  execution  hav- 
ing died  In  18T7.  It  follows  from  what  we 
have  said  above  that  the  Judgment  of  the 
board  of  commissioners  was  barred  by  the 
statute  of  limitations,  and  that  the  defendant 
board  of  commissioners  was  not  entitled  to  re- 
ceive anything  out  of  the  estate  or  assets  of 
the  Intestate  of  Frost,  the  administrator.  The 
case  ought  to  be  remanded  to  the  superior 
court  of  Darle  county,  to  the  end  that  the  re- 
port of  the  referee  might  be  reformed  accord- 
ing to  my  view  herein  expressed,  and  a  proper 
Judgment  entered  thereon  in  the  superior 
court,  In  favor  of  the  plalntlfCB. 


(US  N.  C.  764) 

STATE  V.  McDowell  et  aL 

(Supreme  Court  of  North  Carolina.     Dee.  23, 
1888.) 
Jonoiis— Talesmex. 
Where,  on  failure  to  obtain  a  Jury  from  the 
regular  Jurors,  and  those  then  present  and  called 
as  talesmen,  the  court  ordered  the  sheriff  to 
■nmmon  60  freeholders,  residents  of  the  county, 
to  attend  next  day,  and  adjourned  till  the  next 
morning,  persons  then  called  to  the  jury  box 
cannot  be  objected  to  because  they  were  not 
bystanders   the  day   before,   and   were   present 
then  only  by  reason  of  the  summons  under  said 
order,  or  because  said  order  directed  the  sum- 
moning only  of  freeholders. 

Appeal  from  superior  court,  Cherokee  coun- 
ty; Bokt,  Judge. 


A.  McDow^  and  another  were  convicted 
of  robbery,  and  appeal.     Afilrmed. 

There  was  evidence  by  the  state  that 

and  his  wife  were  going  through  Cherokee 
county  on  or  about  December,  1897,  to  Ten- 
nessee, when  they  were  pursued  by  the  de- 
fendants to  a  retired  place,  where  defend- 
ants raped  the  woman  in  presence  of  her  hus- 
band,— one  holding  a  drawn  knife  at  the 
husband's  throat,  wliile  the  other  defendant 
committed  the  rape;  and  both  then  robbed 
the  husband,  and  threatened  to  kill  them  if 
they  did  not  Immediately  leave  the  county, 
or  If  they  made  known  the  deed.  There  was 
no  exception  to  the  rulings  of  the  court  on 
questions  of  evidence,  or  to  the  charge  to 
the  Jury.  The  cause  was  called  for  trial  on 
Wednesday  of  the  second  week  of  the  term, 
afternoon  session.  The  regular  Jurors  were 
tendered,  and  all  of  them  objected  to,  for 
cause  or  peremptorily.  There  were  a  few 
persons  In  the  court  room  at  the  time,  and 
they  were  summoned  as  tales  Jurors,  and 
tendered  to  defendants,  and  objected  to  for 
cause,  and  some  peremptorily.  Having  fail- 
ed to  get  a  Jury  from  persons  then  present 
or  in  call  of  the  court,  or  la  the  village,  the 
court  directed  the  sheriff  to  summon  or  noti- 
fy GO  or  60  freeholders,  who  were  residents 
of  the  county,  to  attend  the  following  day, 
and  adjourned  the  court  till  the  fcdlowing 
morning.  On  the  following  morning  the  trial 
was  proceeded  with,  and  most  of  the  persons 
so  summoned  by  the  sheriff  were  In  attend- 
ance. The  court  then  directed  the  sheriff  to 
call  into  the  box  any  persons  who  were  then 
bystanders,  and  the  same  were  tendered  to 
the  state  and  defendants.  Defendants,  hav- 
ing exhausted  peremptory  challenges,  ob- 
jected to  several  of  the  Jurors  for  that  they 
were  not  bystanders  the  day  before,  and 
were  then  present  in  court  by  reason  of  hav- 
ing been  summoned  by  the  sheriff  for  the 
express  purpose  of  trying  the  case,  and  were 
present  by  reason  of  the  simimons,  and  only 
for  that  reason.  The  court  overruled  the 
cause  of  challenge,  and  the  Jurors  were 
sworn,  and  the  Jury  completed.  The  court 
did  not  direct  the  sheriff  in  the  morning  to 
summon  the  remaining  talesmen  from  the 
citizens  he  had  notified  to  be  present  pur- 
suant to  order  of  court,  nor  to  confine  him- 
self to  them,  but  directed  the  sheriff  to  sum- 
mon talesmen  from  any  freeholders  or  citi- 
zens of  Cherokee  county  who  were  then  pres- 
ent, and  the  Jury  was  completed.  Nine  of 
the  Jurors  who  were  so  summoned  and  sworn 
were  called  from  the  number  who  had  been 
notified  to  attend  by  the  sheriff  pursuant  to 
the  judge's  order,  and  had  come  from  their 
homes  pursuant  to  the  sheriCTs  notice.  The 
Jurors  were  otherwise  competent  and  impar- 
tlaL  These  nine  were  all  sworn  as  Jurors, 
and  the  defendants  objected  for  the  reasons 
above  set  out,  and  excepted.  There  was  a 
verdict  of  guilty.  Motion  for  new  trial,  for 
reasons  above  set  out.  Motion  overruled, 
and  defendants  appealed  from  the  Judgment 
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Fergrnson  &  Fergnson,  for  appellants.  Tbe 
Attorney  General,  for  the  State. 

FAIRCLOTH,  a  J.  The  defendant  yra» 
tried  and  convicted  of  robbery.  There  was 
no  exception  to  the  eTidence,  or  the  charge 
to  the  jury.  The  case  was  called  on  Wednes- 
day. The  regular  jurors  were  exhausted  by 
challenge  for  cause  or  i)ereznptorily.  The 
few  persons  in  the  court  room  were  sum- 
moned as  tales  jurors,  and  they  were  chal- 
lenged for  cause  or  peremptorily.  Failing 
to  get  a  jury  from  persons  present  or  In  call 
Of  the  court,  his  honor  adjourned  court  until 
next  morning,  and  directed  the  sheriff  to 
summon  60  freeholders  from  the  county  to 
attend  next  day.  Next  day  the  court  di- 
rected tbe  sheriff  to  call  any  persons  who 
were  then  bystanders  into  the  jury  box,  and 
they  were  tendered.  The  defendant,  after 
exhausting  his  peremptory  challenges,  ob- 
jected to  several  of  the  jurors  because  they 
were  not  bystanders  on  the  day  before,  and 
were  then  present  only  by  reason  of  said 
summons  by  the  sheriff  under  said  order  of 
the  court  Objection  overruled,  and  several 
of  the  said  summoned  jurors  sat  on  the  jury. 
The  case  states  that  the  jurors  were  other- 
wise competent  and  Impartial.  Motion  for 
new  trial  was  overruled,  and  the  defendants 
appealed. 

At  common  law  the  jnry  Is  summoned  by 
a  venire,  and  the  sheriff  makes  return  of  the 
writ  1  Chit  Cr.  Law,  805-^09.  In  weU- 
nlgh  all  the  states  the  matter  is  regulated  by 
statute.  Code,  c.  89.  The  power  to  arrange 
the  order,  and  to  provide  for  the  probable 
necessities  of  the  business  of  the  court,  Is  In- 
cident to  all  courts.  The  order  was  not  to 
bring  in  talesmen  for  any  particular  case. 
It  was  an  order  to  bring  freeholders  of  the 
county  within  reach  of  the  court  when  It 
might  become  necessary  to  order  talesmen. 
The  order  was  an  expedient  act  In  reference 
to  tbe  business  of  the  court  It  was  calcu- 
lated to  secure  an  Impartial  jury,  by  getting 
men  from  the  county,— honest  uncommitted, 
unbought,  and  unmerchantable  men,— rather 
than  the  professional,  loafing  jurymen,  who 
hang  about  the  court  houses,  ready  to  be 
used  if  It  should  happen  that  prosecutors  or 
prosecuting  officers,  or  defendants  or  defend- 
ants' counsel,  or  sheriffs  or  their  deputies, 
should  so  far  forget  their  occupation  and 
honorable  obligation  as  to  bring  them  Into 
the  jury  box.  The  purity  of  the  administra- 
tion of  the  criminal  law  does  not  seem  to  be 
endangered  by  such  course.  If,  growing  out 
of  the  want  of  a  venire,  there  was  anything 
going  to  show  that  the  prisoner  Is  not  tried 
by  an  impartial  jury,  boni  et  legales  homines, 
that  would  be  a  ground  for  a  new  trial. 
There  may  be  no  bystanders  then  present  or  all 
present  may  be  nnfit  persons,  or  they  may 
have  been  procured  to  be  present  by  parties  in 
anticipation  of  a  failure  of  the  regular  panel. 
The  business  of  the  court  must  proceed  with 
reasonable  dispatch,  without  lujury  or  preju- 


dice to  the  rights  of  the  accused.  'Persons 
who  are  not  bystanders  in  the  court  may  be 
summoned  as  talesmen,  for  when  they  come 
In  they  are  bystanders."  B  Bac  Abr.  337. 
State  V.  Lamon,  10  N.  O.  175,  was  a  case  of 
murder.  The  sheriff  summoned  as  talesmea 
men  who  were  not  bystanders  In  tbe  court 
house,  and  It  was  held  that  when  they  came 
In  they  were  bystanders,  and  bound  to  serve, 
although  they  had  been  called  from  a  dis- 
tance. State  T.  Ck>dy,  119  N.  O.  906,  26  S.  E. 
252,  was  a  case  of  burglary.  Tbe  defend- 
ant's exception  was  that  the  judge,  in  order- 
ing a  special  venire,  directed  tbe  sheriff  to 
summon,  as  far  as  possible,  only  freeholders 
who  were  not  disqualified  by  our  statute,  I.  e. 
to  summon  legales  homines.  Tills  was  not 
only  no  error,  but  was  considered  by  this 
court  as  a  mode  of  getting  a  jury  leas  liable 
to  challenge  than  would  be  tales  Jurors  pick- 
ed up  In  the  court  room.  U.  B.  t.  longherr. 
18  Blatchf.  267,  Fed.  Cas.  Na  15,631.  was  an 
Indictment  for  coining,  and  under  an  order 
of  the  court  the  marshal  summoned  as  jury- 
men persons  not  in  or  about  the  court  house 
when  the  order  was  made,  or  when  summoii- 
ed;  and  it  was  held  that  they  became  br- 
standers  when  present,  and  the  opinion  states 
that  how  long  they  had  been  present,  or  how 
they  happened  to  be  present  is  of  no  conse- 
quence, provided  no  fraud  or  collusion  or  im- 
proper action  is  suggested.  Challenge  Is  cot 
given  to  the  prisoner  that  he  should  have  « 
particular  individual  on  the  jury,  but  that  be 
should  not  have  one  against  whom  be  had  s 
valid  objection.  In  other  words,  he  has  the 
right  to  accept  or  reject,  but  not  the  right  t» 
select  The  decided  cases  cited  above  are 
cases  of  felony,  but  we  see  no  reason  why  the 
principle  should  not  apply  to  misdemeanors, 
when  a  necessary  occasion  arises,  provided, 
always,  that  no  prejudice  to  the  rights  of  the 
prisoner  shall  appear.   Affirmed. 


(12S  N.  c.  wt 

MARSH  T.  GRIFFIN  et  aL 

(Supreme  Court  of  North  Carolina.     Dec.  23, 
1888.) 

JUSOMBNT  BT  DsrACLT^VACATION— DlSCBBTIOS— 

ExoDBABiA  Neglbct— FuTDiKos— 8cr- 
riGI  BKOT — Appbu. 

1.  A  judgment  on  a  motioa  to  set  aside  a  judg- 
ment by  default  under  Code,  {  274,  giving  tit 
court  diBcretionary  power  to  vacate  a  Jadgment 
for  ezcttsable  neglect  is  reviewable  on  appeal 
to  the  extent  of  determining  whether  the  discre- 
tion was  legally  exercised. 

2.  On  defendant's  motion,  in  a  suit  to  fore- 
<dose  a  mortgage,  to  set  aside  a  judgment  bj 
default  under  Code,  (  274,  giving  the  court  di*- 
cretionary  power  to  vacate  sndt  a  judgment  for 
excusable  neglect  the  court  based  its  decision 
denying  the  motion  i>artially  od  the  fact  that 
defendant  gave  no  bond,  on  a  mistaken  finding 
that  the  action  was  an  ejectment  suit  The 
court  also  refused  to  pass  on  certain  qoesti<mi 
of  fact  that  bad  a  material  bearing  on  uie  qoes- 
tion  of  defendant's  neglect  BM,  that  the  east 
should  be  remanded,  as  the  court  had  failed  t* 
e:![ercise  its  discretion  legally. 
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Appeal  from  superior  court,  Union  county; 
Adams,  Judge. 

Action  by  J.  W.  Marsh  against  A.  T.  Griffin 
and  others.  From  an  order  refusing  to  set 
aside  a  Judgment  by  default,  defendants  ap- 
peal.    Remanded. 

Adams  &  Jerome,  for  appellants.  Shep- 
herd &  Busbee,  for  appellee. 

DOUGLAS,  J.  This  Is  an  appeal  from  the 
refusal  of  a  motion,  under  section  274  of  the 
Code,  to  set  aside  a  Judgment  by  default  ob- 
tained through  the  excusable  neglect  of  the 
defendants.  The  action  was  brought  to 
foreclose  a  mort£;age,  and  Incidentally  to 
compel  the  rendor  of  the  mortgagor  to  exe- 
cute to  the  feme  defendant  a  good  and  suffi- 
cient deed  to  the  land  embraced  In  the  mort- 
gage. The  plaintiff  does  not  ask  for  pos- 
session of  the  land,  but  asked  and  obtained, 
among  other  relief,  a  personal  Judgment 
against  the  feme  defendant  for  the  admitted 
debt  of  her  husband.  The  following  is  taken 
from  the  "case"  on  appeal  as  settled  by  the 
court: 

"Judgment  was  rendered  In  the  abore-en- 
tltled  cause  at  the  August  term,  1896,  of  the 
superior  court  of  Union  county,  N.  C,  as  will 
appear  from  the  record  herewith  sent.  At 
the  January  term,  1897,  of  the  said  superior 
court,  the  defendants  A.  T.  Grlflln  and  wife, 
after  glrlng  notice  thereof,  moved  to  set 
aside  the  said  Judgment,  and  filed  certain 
affidavits  in  support  of  said  motion.  Tbe 
plaintiff  ffied  certain  other  affidavits,  and 
the  defendants  rejoined  with  additional  affi- 
davits. Tbe  said  motion  was  continued 
from  term  to  term,  and  was  finally  heard 
at  the  July  special  term,  A.  D.  1898,  of  the 
superior  court  of  Union  county,  N.  C,  before 
his  honor,  Spencer  B.  Adams,  the  presiding 
Judge.  His  honor,  after  hearing  the  affida- 
vits of  both  parties,  and  the  argument  of 
counsel.  In  the  exercise  of  a  sound  discre- 
tion, refused  the  said  motion,  which  said 
refusal  was  entered  upon  the  docket  at  the 
time.  After  bis  honor  had  refused  the  said 
motion,  the  defendants  gave  notice  of  ap- 
peal, and  the  usual  entries  were  made,  and 
the  amount  of  appeal  bond  fixed,  all  of  which 
will  appear  from  the  record  herewith  sent 
Tbe  defendants  then  requested  his  honor  to 
find  tbe  facts  upon  which  he  based  his  re- 
fusal, and  this  his  honor  agreed  to  do.  It 
being  Saturday  of  the  last  day  of  court,  It 
was  agreed  by  both  parties  that  his  honor 
might  find  these  facts  after  the  expiration 
of  the  term,  upon  statements  to  be  submit- 
ted to  him  by  tbe  respective  sides.  These 
statements  were  accordingly  submitted,  and 
his  honor  found  the  following  facts,  as  being 
the  only  facts  sufficiently  established  by  the 
parties,  to  wit: 

"  'Findings  of  Fact 
**  'Upon  the  hearing  of  the  motion  made  by 
the  defendants  A.  T.  Griffin  and  wife,  B.  A. 
SrifSn,  to  set  aside  the  Judgment  rendered 


at  the  August  term,  1896,  upon  the  ground 
of  excusable  neglect,  tbe  court  finds  the  fol- 
lowing facts:  (1)  That  the  defendant  E.  A. 
Griffin  is,  and  was  at  the  time  of  tbe  execu- 
tion of  the  mortgage  sued  upon  and  the  ren- 
dition of  the  Judgment,  a  married  woman. 
(2)  That  the  summons  In  this  case  was  is- 
sued on  the  30th  day  of  March,  1896,  and 
duly  served  on  the  defendants  A.  T.  Griffin 
and  wife,  B.  A.  Griffin,  on  the  6th  of  April, 
1896;  that  the  complaint  was  ffied  on  the 
80th  day  of  March,  1896;  that  the  superior 
court  of  Union  county  was  held  on  the  sec- 
ond Monday  before  the  first  Monday  in  Sep- 
tember, 1896,  at  which  term  the  Judgment 
complained  of  was  rendered,  fonr  and  a  half 
months  after  the  service  of  the  summona 
on  the  defendants;  that  on  tbe  4tb  day  of 
December,  1896,  after  duly  advertising  ac- 
cording to  law,  tbe  land  described  In  tlie  com- 
plaint, and  embraced  In  the  mortgage  that 
was  foreclosed,  was  publicly  sold  at  the 
court-honae  door  In  the  town  of  Monroe,  N. 
O.,  at  which  time  and  place  neither  of  the 
defendants  entered  an  appearance  nor  made 
a  protest  against  said  sale;  that  no  counsel 
was  employed,  no  bond  filed,  as  was  re- 
quired, it  being  an  ejectment  suit,  and  no  ac- 
tion was  taken  by  the  defendante,  or  either 
of  them,  until  the  feme  defendant  filed  her 
affidavit  In  this  cause,  on  the  7th  day  of 
January,  1897.  (8)  That  during  the  first 
week  of  the  August  term,  1896,  of  the  ra- 
perfor  court  of  Unipn  county,  the  defendant 
Marion  [Stegall],  who  resided  in  the  coonty 
of  Anson,  and  who  was  a  nominal  defend- 
ant merely,  passed  by  and  stopped  at  the 
residence  of  the  other  defendants  while  on 
his  way  to  Union  court;  that  while  at  the 
house  of  Griffin  and  wife,  the  other  defend* 
ants,  Mrs.  Griffin  said  to  StegaU  that  neither 
she  nor  her  husband  were  well  enough  to  go 
to  court,  and  asked  him  (StegaU)  to  look 
after  the  matter  for  them;  that  the  said 
Mrs.  Griffin  paid  Stegall  no  money  to  em- 
ploy counsel,  furnished  him  with  no  bond 
nor  means  to  secure  one,  and  the  said  Ste- 
gaU made  no  promise  that  he  would  employ 
counsel  or  furnish  bond;  that  the  said  Ste- 
gaU had  no  real  Interest  in  the  suit,  and  was 
merely  a  nominal  defendant;  that  the  said 
StegaU  went  on  to  court,  found  that  the 
case  was  not  calendared  for  Jury  trial,  and 
so  reported  to  the  other  defendants;  that 
he  employed  no  counsel,  gave  no  bond,  made 
no  arrangements  to  do  so,  all  of  which  the 
other  defendants  weU  knew.  (4)  That  It  Is 
the  opinion  of  tbe  court  that  it  was  inex- 
cusable negUgence  on  the  part  of  the  defend- 
anis  Griffin  and  wife  to  remain  still,  and 
make  no  effort  to  put  In  their  defense,  from 
the  6th  day  of  April,  1896,  the  time  of  the 
service  of  the  summons  upon  them,  to  the 
7th  day  of  January,  1897,  the  time  of  the 
fiUng  of  their  first  affidavit,  and  to  content 
themselves  with  simply  requesting  a  nom- 
inal defendant  who  accidentally  passed  their 
house,  while  en  route  to  court,  to  attend  to 
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the  matter  for  tbem,  without  furnishing  him 
with  the  means  to  do  so;  and  this  Is  especial- 
ly so  when  the  said  defendant  failed  to  em- 
ploy counsel  or  give  bond,  as  Griffln  and 
wife  well  knew.  And,  upon  the  facts  found, 
as  hereinbefore  set  forth,  the  court  refuses. 
In  the  exercise  of  a  sound  discretion  rested 
in  it  by  section  274  of  the  Code,  to  set  aside 
said  Judgment 

"  'Spencer  B.  Adams,  Judge  Presiding.' 

"Exceptions. 
"To  the  jsald  judgment  and  finding  of  facts 
the  defendants  A.  T.  Griffln  and  E.  A.  Grif- 
fin except,  and  assign  the  following  excep- 
tions and  errors:  (1)  For  that  there  was  no 
evidence  that  the  action  was  one  of  eject- 
ment. In  which  it  was  necessary  for  defend- 
ants to  file  bond,  but,  on  the  contrary,  the 
complaint  discloses  plaintlfrs  cause  of  ac- 
tion as  one  for  the  foreclosure  of  a  mort- 
gage. (2)  For  that  the  judge  failed  to  pass 
upon  all  the  questions  of  fact  raised  by  the 
respective  parties,  and  which  were  necea- 
sary  for  a  correct  determination  of  the  ques- 
tion of  excusable  neglect  lu  that  he  failed 
to  pass  upon  and  determine:  (a)  Whether 
the  plaintltr  requested  the  defendant  Stegall 
to  come  to  Monroe  and  see  plaintiff's  attor- 
neys about  the  matter,  and  whether  plain- 
tiff's counsel  informed  said  Stegall  that  the 
case  was  not  for  trial  at  that  term,  and  that. 
If  anything  was  to  be  done  about  the  case 
at  said  term,  he  would  write  to  Stegall  in 
time  and  Inform  him  what  was  to  be  done; 
and  whether  Stegall  told  Mrs.  E.  A.  Griffln 
on  his  return  that  nothing  was  to  be  done 
about  the  case  unless  they  were  notifled. 
(b)  Whether  A.  T.  Griffln  and  E.  A.  Griffln 
were  prevented  from  attending  the  return 
term  of  court  when  the  judgment  was  render- 
ed against  them,  on  account  of  the  sickness 
of  A.  T.  Griffln  and  the  Ul  health  of  E.  A. 
Griffin,  (c)  Whether,  under  a  rule  of  said 
court;  applicable  to  all  cases  brought  in  said 
court,  eO  days  were  allowed  to  plaintiffs  to 
file  their  complaints  and  60  days  thereafter 
allowed  to  defendants  to  file  answers,  (d) 
Whether  the  plaintiff  has  taken  a  perscmal 
judgment  against  the  feme  defendant  B.  A. 
Griffin,  as  a  simple  inspection  of  the  said 
judgment  will  show  such  personal  judgment 
against  her.  (3)  For  that  he  failed  to  set 
aside  the  personal  judgment  against  the  feme 
defendant  E.  A.  Griffln,  after  having  found 
that  she  was  a  married  woman  at  the  time  of 
the  execution  of  the  mortgage  sued  upon  and 
the  rendition  of  the  judgment  and  it  appear- 
ing in  the  complaint  that  she  was  a  married 
woman.  (4)  For  that  he  erred  in  not  setting 
aside  the  judgment  upon  the  facts  as  found 
by  the  court" 

The  defendants  filed  several  affidavits  in 
support  of  their  motion  tending  to  prove  the 
facts  alleged  therein. 

Upon  the  foregoing  facts  we  are  of  opinion 
that  his  honor  should  have  found  all  the  ma- 
terial facts,  both  for  the  purpose  of  enabling 


him  to  exercise.  In  a  legal  and  reasonable 
manner,  the  discretion  vested  in  him  by  law, 
and  to  enable  us  to  review  his  judgment  to 
the  extent  of  determining  whether  It  was 
within  his  legal  discretion.  Section  274  of 
the  Code  provides  that  "the  judge  may  like- 
wise, in  his  discretion,  and  upon  sucb  terms 
as  may  be  just  allow  an  answer  or  reply  to 
be  made,  or  other  act  to  be  done,  after  the 
time  limited,  or  by  an  order  to  enlarge  such 
time;  and  may  also  in  bis  discretion  and 
upon  such  terms  as  may  be  just  at  any  time 
within  one  year  after  notice  thereof,  relieve 
a  party  from  a  judgment,  order,  verdict  or 
other  proceeding  taken  agahist  him  through 
his  mistake,  inadvertence,  surprise  or  ex- 
cusable neglect"  In  the  cases  construing 
this  section,  the  words  "mistake,"  "inadvert- 
ence," and  "surprise"  seem  to  have  been  ig- 
nored with  singular  unanimity.  The  phrase 
"excusable  neglect"  Is  apparently  taken  as 
embodying  the  meaning  of  the  section.  It 
has  been  uniformly  held  that  sucb  a  motion 
rests  in  the  discretion  of  the  court  and  yet 
the  result  of  the  decided  cases  is  that  such 
discretion  Is  not  reviewable  when  the  judge 
overrules  the  motion,  but  is  reviewable  when 
he  sustains  it  In  Stith  v.  Jones,  119  N.  C. 
428,  431,  25  S.  E.  1022,  this  court.  In  reversing 
the  action  of  the  court  below  In  setting  aside 
the  judgment,  says:  "The  judge  does  not 
find  that  there  was  excusable  neglect  nor 
does  he  find  facts  which  would  justify  such 
conclusion  of  law.  If  there  was  excusable 
neglect  the  judge.  In  his  discretion,  might 
set  aside  the  judgment  or  refuse  to  do  so. 
and  the  exercise  of  sucb  discretion  is  not  re- 
viewable,"—citing  SImonton  v.  Lanier,  71  N. 
C.  498;  Brown  v.  Hale,  93  N.  C.  188.  "But 
the  discretionary  power  only  exists  when  ex- 
cusable neglect  has  been  shown."  This  rule, 
which  is  amply  sustained  by  authorities,  can 
have  but  one  intelligent  meaning,  and  that  If 
that  the  discretion  of  the  judgre  is  a  legal  dis- 
cretion, which  must  be  exercised  within  legal 
limits  and  upon  legal  principles.  The  mat- 
ter is  necessarily  appealable,  so  that  Oils  court 
may  determine  whether  that  discretion  has 
been  legally  exercised.  If  so  exercised,  it 
wm  not  be  interfered  with  unless  clearly 
shown  to  have  been  abused.  Bank  ▼.  Foote, 
77  N.  C.  131;  Kerchner  v.  Baker,  82  N.  C. 
169;  Churchill  v.  Insurance  Co.,  88  N.  O.  2K>; 
Wyche  v.  Ross,  119  N.  O.  174.  176,  25  S.  B. 
878;  Cowles  v.  Cowles,  121  N.  C.  272,  275.  28 
S.  E.  476.  It  Is  well  settled  that  a  palpable 
abuse  of  this  discretion  Is  reviewable,  and. 
even  where  there  Is  no  actual  or  Intentional 
abuse  in  the  ordinary  acceptation  of  the  term, 
a  failure  to  exercise  such  legal  discretion, 
from  a  mistake  of  law  or  any  other  cause,  is 
equally  reviewable.  The  defendant  Is  en- 
titled to  have  his  motion  fairly  heard,  his 
material  allegations  found  one  way  or  the 
other,  and  the  Intelligent  and  reasonable  ex 
erclse  of  the  legal  discretion  of  the  jndge 
upon  the  facts  as  found.  In  Warren  v. 
Harvey.  92  N.  0.  137,  130,  141,  this  court 
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says:  ''We  bare  UtOe  hesitation  In  placing 
the  present  application  wltbln  the  discretion- 
ary power  committed  to  the  court,  which  the 
Judge,  holding  the  neglect  not  excusable,  did 
not  undertake  to  exercise.  •  •  •  There 
was  therefore  error  in  the  ruling  that  the 
facts  do  not  show  surprise  or  excusable  neg- 
lect within  the  Intent  of  the  statute,  and  the 
application  must  be  reheard,  to  the  end  that 
the  reasonable  discretion  confided  to  the 
judge  may  be  exercised  in  the  premises,  upon 
the  facts  aa  they  now  appear  before  us." 
HoweTer  Incapable  of  exact  definition,  that 
"Judicial  discretion"  is  not  absolutely  without 
limitation  Is  clearly  recognized  in  other  Juris- 
dictions entitled  to  respect  Lord  Mansfield 
to  Rex  T.  Wilkes,  4  Burrows,  2539,  says: 
"  'Discretion,*  when  applied  to  a  court  of  Jus- 
tlce,  means  sound  discretion,  guided  by  law. 
It  must  be  goyemed  by  rule,  not  by  humor; 
It  must  not  be  arbitrary,  vague,  and  fanciful, 
but  legal  and  regular."  In  Tripp  v.  Cook,  2S 
Wend.  152,  It  is  said:  "  'Judicial  discretion' 
is  a  phrase  of  great  latitude,  but  it  never 
means  the  arbitrary  will  of  the  Judge.  It  la 
always  (as  Chief  Justice  Marshall  defined  it) 
%  legal  discretion  to  be  exercised  in  discern- 
ing the  course  prescribed  by  law.  When  that 
is  discerned,  it  is  the  duty  of  the  conrts  to 
follow  It  It  la  to  be  aercised,  not  to  give 
effect  to  the  will  of  the  Judge,  but  to  that 
of  the  law.' " 

In  the  case  at  bar  there  is  no  suggestion  of 
any  totentlonal  abuse  on  the  part  of  his 
honor,  but  It  clearly  appears  that  to  addi- 
tion to  his  failure  to  find  certain  facts,  he 
was  Inadvertent  to  other  material  facts. 
How  this  inadvertence  arose  does  not  appear 
from  the  record,  but  it  has  been  suggested 
that  certain  papers  were  not  before  him. 
Whatever  its  cause.  Its  existence  Is  appar- 
ent He  states  to  his  flndtogs  of  fact  that 
the  action  Is  an  "ejectment  salt"  and  bases 
his  decision  partially  upon  the  fact  that  the 
defendant  gave  no  bond.  As  the  pleadings 
show  none  of  the  requisites  of  an  action  in 
ejectment,  the  defendant  was  not  required  to 
give  bond,  and  therefore  the  action  of  his 
honor  was  clearly  based  upon  a  misapprehen- 
sion of  fact  and  law.  The  case  must  be  re- 
manded, as  was  done  to  Warren  v.  Harvey, 
supra,  to  order  that  the  application  may  be 
reheard  and  determtoed  in  the  legal  discre- 
tion of  the  court  Upon  being  remanded.  It 
will  stand  for  hearing  as  If  It  had  never  been 
heard.    Case  remanded. 

CIABE,  J.  (concurring  to  result).  On  a 
moticm  to  set  aside  a  Judgment  for  excusable 
neglect  the  flndtogs  of  fact  by  the  Judge  are 
conclusive,  and  this  conrt  cannot  look  toto 
the  affidavits  to  review  his  findings  (Well  v. 
Woodard,  104  N.  a  94,  10  a  B.  129;  Albertson 
T.  Terry,  lOS  N.  C  76.  12  S.  B.  882;  Slkes  T. 
Weatherly,  110  N.  0.  131,  14  S.  B.  611);  and. 
Indeed,  they  are  no  part  of  the  record  proper, 
and  BhoHid  not  be  sent  up.  Whether,  ni)oa 
the   findings   of  fact   there  was   excusable 


or  toexcnsable  negligence,  is  a  matter  ot  law, 
and  always  reviewable  at  the  Instance  of  ei- 
ther party.  Wtobome  v.  Johnson,  96  N.  0. 
46;  Wen  T.  Woodard,  snpra;  (31ark'B  Code 
(2d  Bd.)  pp.  230^233.  If,  upon  such  findings 
Ot  fact  the  negligence  was  inexcusable,  ttie 
conrt  below  had  no  power  to  set  the  Judg- 
ment aside.  If  there  was,  upon  such  find- 
ings, excusable  negligence,  then  the  Judge,  to 
his  discretion,  can  set  aside,  or  refuse  to  set 
aside,  the  Judgment  and  the  exercise  of  such 
discretion  is  Irrevlewable,  at  the  tostance  of 
either  party  (Manning  ▼.  Railroad  Co.,  122 
N.  C.  824,  28  S.  B.  963;  SUth  v.  Jones,  119  N. 
0.  428,  25  &  B.  1022;  Slkes  v.  Weatherly  and 
Wtoborne  v.  Johnson,  supra,  and  cases  there 
cited),  except  possibly,  for  a  gross  abuse  of 
discretion  (Wyche  v.  Ross,  119  N.  C.  174,  25 
S.  B.  878),  which  does  not  appear  in  this 
case.  There  was  no  omission  to  find  ma- 
terial facts,  as  to  Smith  v.  TTuhn,  80  N.  C. 
241,  for  his  honor  says  the  facts  found  are 
'Hhe  only  facts  sufficiently  established  by  the 
parties,"  and  the  credit  a  judge  gives  to  the 
testimony  of  witnesses  cannot  be  supervised 
by  an  appellate  court  But  while  we  can- 
not look  toto  the  affidavits  to  review  the 
findings  of  fact  we  see  that  his  honor  found 
that  there  was  "no  bond  filed  as  was  re- 
quired. It  betog  an  ejectment  suit";  when 
from  the  record  proper  it  appears  that  the 
action  was  not  an  ejectment  suit  but  for 
foreclosure,  and  no  bond  was  required.  The 
judge  below  evidently  fonnd  that  this  was  a 
case  of  excusable  neglect  (as  he  refuses  the 
motion  to  the  exercise  of  his  discretion),  and, 
as  the  platotifl  does  not  appeal,  that  finding 
stands.  But  it  is  impossible  to  see  how  far 
the  exercise  of  his  discretion  was  influenced 
by  the  erroneous  opinion  the  Judge  expressed 
as  to  the  nature  of  the  action  and  the  ne- 
cessity of  filing  a  bond.  I  think  the  case 
should  be  remanded,  that  the  Judge  b^ow 
exercise  bla  discretion  npon  the  facts  already 
found. 


cm  N.  C.  S2S) 

PEATHERSTON  v.  WILSON  et  aL 
(Supreme  Conrt  of  North  Oarolina.     Dee.  28, 
189a) 
NoKsniT— DncRSTioN  ot  Oootit— Evtdbhob. 
Under  Arts  1897,  c.  109,  providtag  for  mo- 
tion for  nonsuit  at  the  close  of  i^intifCB  evi- 
dence, the  court  has  dlscretionaiy  power  to  hear 
farther  evideDce  from  plaiDtiS,  wfthont  paadng 
on  the  motion  for  nonsnit 

Appeal  from  superior  conrt  Buncombe  coun- 
ty; Hoke,  Judge. 

Action  by  Clara  Featherston  against  Saman- 
tha  Wilson  and  others.  There  was  a  Judg- 
ment for  plaintiff,  and  defendants  appeal 
Affirmed. 

Merrimon  &  Merrlmon,  for  I4>pellanta.  A, 
B.  Barnard,  for  apitellee. 

FAIRCLOTH,  a  J.  This  to  the  fifth  time 
this  case  has  come  before  this  court  See  118 
N.  a  840.  24  8.  B.  714;   119  N.  C.  688,  26  S. 
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B.  155;   lao  N.  a  446,  27  a  B.  124;   122  M. 

C.  747,  30  S.  B.  ^S,— where  the  facti  and  bl>- 
tory  of  the  whole  matter  will  be  found.  It 
was  held  by  this  court  (119  N.  0.  68S,  26  & 
E.  156)  that  under  the  trust  deed  of  John 
Wilson,  husband  of  defendant  and  father  of 
plaintiff,  the  wife  and  children  were  tenants 
In  common  In  the  trust  estate.  The  plaintiff 
Is  the  only  survirlng  child,  and  owns  two- 
thirds  and  the  defendant  one-third  of  said  es- 
tate. At  the  last  trial,  now  here  for  review, 
the  plaintiff,  demanding  her  two-thirds  of  the 
net  profits,  rents,  etc.  In  the  bands  of  the 
trustee,  introduced  her  evidence  and  rested 
her  case.  The  defendant  moved  to  nonsuit 
the  plaintiff  under  Act  1897,  c.  106.  The  plain- 
tiff asked  permission  to  Introduce  other  and 
further  evidence,  which  was  allowed  by  the 
court,  and  the  defendant  excepted.  Plaintiff 
introduced  further  evidence,  and  rested  again. 
Defendant  renewed  the  motion  for  nonsuit  un- 
der the  act  of  1897,  which  was  refused,  and 
the  defendant  again  excepted.  Defendant  then 
Introduced  evidence,  and  the  case  was  tried  by 
the  court  and  Jury.  The  Issues  were  found 
In  favor  of  the  plaintiff,  and  Judgment  was 
entered  declaring  that  the  plaintiff  was  enti- 
tled to  two-thirds  of  the  rents  and  profits  In 
fee,  and  defendant  to  one-third  during  her  life 
and  remainder  to  the  plaintiff.  Appeal  by  de- 
fendant This  recital  presents  all  the  facts 
necessary  to  the  consideration  of  the  real  ques- 
tion before  us. 

The  question  Is,  when  the  defendant  first 
moved  for  nonsuit  was  it  the  Imperative  duty 
of  the  court  to  pass  upon  the  legal  question 
presented  by  the  motion  under  said  act  of  as- 
sembly, or  had  he  the  discretionary  power  to 
hear  further  evidence  from  the  plaintiff 
against  defendant's  objection.  The  court  has 
held  In  Pumell  v.  Railroad  Co.,  122  N.  C.  832, 
29  B.  E.  968,  and  other  cases,  that  the  motion 
for  nonsuit,  under  Act  1897,  c  109,  is  a  de- 
murrer to  the  evidence,  and  the  defendant,  by 
noting  his  exception,  preserves  his  right  to 
have  the  motion  passed  on  on  appeal,  although 
he  proceeds  to  trial  with  his  evidence,  contrary 
to  the  former  practice.  Said  act  of  1897  seems 
to  give  the  defendant  two  chances,— (1)  With 
the  coort;  (2)  with  the  Jury,— but  It  gives  no 
direction  on  the  practice  or  procedure  under 
its  provisions.  We  have  discovered  nothing 
In  the  Code  or  In  any  other  statute  changing 
the  long-established  rules  of  practice  in  our 
courts,  and,  unless  some  statute  Is  found  In- 
consistent with  the  former  practice  and  pro- 
cedure, that  system  la  still  the  rule.  Insurance 
Ck).  T.  Davis,  74  N.  a  7&  While  the  Code 
dispenses  with  the  formal  mode  of  commen- 
cing actions  and  of  pleading,  It  does  not  dis- 
pense with  the  rules  for  conducting  trials  here- 
tofore established,  as  essential  to  the  adminis- 
tration of  law.  By  a  demurrer  to  the  evi- 
dence, the  case  Is  put  upon  the  sufflcleney  of 
the  evidence,  which  means  the  exitus  issue 
or  end  of  the  case,  and,  strictly  speaking,  no 
Issue  of  law  Is  raised  until  the  opposing  party 
Joins  therein.     Co.  LItt  71b.    In  the  case  we 


hare,  there  was  no  jc^der  in  demurrer,  bet 
tlie  idalntlff  moved  for  and  obtained  leave  to 
give  further  evidence.  We  do  not  care,  bow- 
ever,  to  put  the  case  on  this  strict  technical 
point  of  pleading.  Under  the  former  rules 
of  practice  and  procedure,  had  the  court  the 
power  to  receive  other  evidence  on  motion  of 
the  plaintiff,  after  the  defendant's  motion  for 
a  nonsuit,  as  by  demurrer,  under  Act  1897.  c 
1067  We  find,  by  former  decisions,  that  he 
had  the  power  in  the  exercise  of  his  discre- 
tion. In  Kelly  v.  Goodbreed's  Bx'rs,  4  N.  C. 
468,  It  is  held:  "After  the  testimony  In  a 
cause  is  closed,  the  Introduction  of  other  wit- 
nesses is  a  matter  within  the  sound  discretion 
•f  the  court."  Parish  r.  Fite,  6  N.  &  25S, 
says:  "The  court  may,  in  Its  discretion,  per- 
mit new  witnesses  to  be  introduced  and  ex- 
amined before  the  Jury  after  the  argument  of 
counsel  is  closed;"  but  It  ought  not  to  be 
done  except  for  good  reasons  shown  to  the 
court  In  Barton  v.  Morphls,  15  N.  C.  240. 
the  ruling  is  that  the  refusal  of  the  court  to 
permit  a  witness  to  be  re-examined  is  no 
ground  for  a  new  trial.  It  being  discretionary 
with  the  court  to  permit  it  or  not  State  r. 
Rash,  34  N.  C.  382:  "In  criminal,  aa  well  as 
civil,  cases,  all  the  testimony  on  both  sides 
should  be  Introduced  before  the  argument 
commences.  After  that,  the  parties  have  no 
right  to  introduce  aJddltional  testimonr, 
though  the  court.  In  Its  discretion,  may  per- 
mit It  to  be  done."  This  rule  win  be  found 
In  later  cases.  The  argument  made  Is  tha^ 
If  the  above  rule  of  practice  prevails.  It  de- 
stroys Act  1897,  c  106.  Not  necessarily  so: 
for.  If  the  Judge  refuses  to  hear  other  evi- 
dence, the  defendant  puts  to  the  test  the 
strength  of  the  plalntlfTs  case  on  which  be 
rested.  The  charge  of  the  court  la  very  full, 
and  seems  to  cover  the  material  parts  of  the 
defendant's  prayers  for  special  Instruetions. 
The  hardship  of  the  result  to  the  defendant 
was  referred  to  In  the  argument,  but,  what- 
ever we  might  think  of  that,  we  are  not  au- 
thorized to  express  any  opinion  about  It;  Af- 
firmed. 

(US  N.  a  CI) 
BBWIN  et  ux.  T.  BAIUJT  et  al. 
(Supreme  Court  of  North  Carolina.     Dea  23, 
188&) 

Depositions — Waivbr— Bastards— Rkputatios— 
Evidence— CoMPETBNCT — Jcbt. 

1.  Where  opposing  parties  were  present  at 
taking  ot'  depositions,  and  examined  the  wit- 
nesses, they  cannot  complain  that  the  notice  on 
which  they  were  taken  did  not  state  the  title 
vt  the  case  correctly. 

2.  On  the  Issue  of  the  legitimacy  of  a  child  ot 
slave  parents,  evidence  that  the  father  at  <mt 
time  was  permitted  by  his  master  to  take  ai>- 
other  wife,  bnt  afterwards  returned  to  tli« 
mother,  and  lived  with  her  as  man  and  wife, 
was  properly  excluded :  the  child  not  baviiig 
been  begotten  during  the  time  that  the  father 
was  living  with  the  other  .woman. 

8.  General  reputation  that  (me  was  not  the  diild 
Of  her  alleged  tatiier  is  inadmissible  on  tiie  quet 
tion  of  legitimacy,  and  this  thon^  the  parents 
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were  alavei,  siiiiee  ther  were  dedaied  man  and 
wife  under  Acta  1866,  e.  40,  S  6. 

4.  On  the  lasae  of  legitimacnr,  the  fact  that  tbe 
parents  freqoently  quarreled  about  the  child, 
the  father  claiming  it  waa  mot  hia,  waa  imprc^ 
erly  excluded. 

6.  Where  the  issue  waa  a  child's  legitimacy, 
and  there  was  evidence  of  nonaccess,  and  that 
the  parenta  frequently  quarreled  about  the  child, 
the  father  claiming  it  waa  not  hia,  it  was  a  caae 
for  the  jury. 

Appeal  from  superior  court;  Buncombe 
county;    Hoke,  Judge. 

Action  by  Albert  Erwin  and  wife  against 
1l  a.  Bailey  and  otbers.  There  waa  a  Jodg- 
ment  for  plalntlffa,  and  defendants  appeaL 
Berersed. 

Ejectment  The  land  sued  for  waa  admit- 
ted to  hare  belonged  to  Csesar  Swinton,  who 
died  before  suit  was  brought  Caroline  Er- 
win, the  feme  plaintiff,  claimed  one-third  of 
the  land  aa  heir  at  law  of  Csesar  Swinton; 
and  defendants  Hester  Bailey  and  one  other 
(two  children  and  heirs  at  law  of  Caesar  Swin- 
ton) answered,  claiming  the  entire  Interest 
in  the  land,— alleging  that  Caroline  was  not 
the  child  of  Swinton.  Plaintiff  offered  depo- 
sitions of  Susan  Cochran  and  Henry  Van- 
derhost  These  depositions  bad  been  opened 
by  consent,  under  an  agreement  that  any  ob- 
jection thereto  might  be  made  and  passed 
npon  at  the  trial.  Defendants .  objected  to 
reading  such  depositions  on  the  ground  that 
the  notices  were  entitled  "Alfred  Brwln  and 
Wife  vs.  Ella  Bailey  et  al,"  whereas  the  true 
title  of  the  caose  waa  "Erwln  &  Wife  against 
U  A.  Bailey  and  Hester  Bailey  et  aL"  It  ap- 
peared that  defendants  bad  been  duly  served 
with  a  notice,  entitled  "Alfred  Erwln  and 
Wife  vs.  Ella  Bailey  et  aL,"  giving  correct 
time  and  place  where  the  depoaltlona  wer|» 
taken,  and  defendants  bad  filed  cross  Int^ 
rogatories  at  the  taking  of  the  same,  which 
were  answered,  and  that  no  objection  to  tak- 
ing them  had  been  made  at  the  time  they 
were  taken.  The  court  overruled  the  objec- 
tion, and  allowed  the  plaintiff  to  amend  the 
notice  BO  aa  to  properly  entitle  the  notice, 
and  allowed  the  depositions  to  be  read.  De- 
fendants excepted.  These  depositions,  with 
other  evidence  of  plaintiff,  tended  to  show 
that  Swinton  and  Catherine  Swinton,  mother 
of  plaintiff  and  of  defendants,  were  slaves 
belonging  to  Frank  Johnston;  that  during' 
the  war,  and  before,  Csesar  and  Catherine 
lived  together  as  man  and  wife,  after  the 
manner  of  slaves,  and  while  they  so  lived 
together  Catherine  gave  birth  to  Hester  Bai- 
ley and  Caroline  Erwln,  and  another  child, 
who  Is  also  a  defendant;  that  Hester  and 
Caroline  were  bom  during  slavery,  and  It  did 
not  appear  when  the  last  child  was  bom, 
bnt  at  some  period  while  Caesar  and  Catherine 
lived  together  as  man  and  wife;  that  they 
were  thus  living  together  at  the  surrender, 
and  thereafter  moved  to  North  Carolina, 
where  they  continued  to  w  live  till  ^e  death 
of  Catherine,  in  186S  or  later;  that  they  never 
went  before  the  clerk  or  Justice  and  made 


acknowledgment  of  their  marnage,  as  re- 
quired by  the  act  of  1S66,  c.  40,  g  5;  that 
Csesar  Swinton  bought  the  land  now  sued  for; 
that  he  and  Catherine  are  both  dead,  and  the 
parties  now  claim  the  land  as  his  children 
and  heirs  at  law.  To  prove  that  plaintiff 
Caroline  was  not  the  child  of  Csesar,  the  de- 
fendants Introduced  Mrs.  Leila  Coffin,  who 
testified  that  Csesar  and  Catherine  were 
slaves  belonging  to  her  father,  Frank  John- 
ston, and  that  Catherine  was  her  mother's 
maid,  who  came  with  the  family  every  sum- 
mer to  Flat  Rock,  N.  C,  and  that  Csesar  re- 
mained on  the  rice  plantation  in  South  Car- 
olina; that  the  family  came  to  North  Car- 
olina about  the  Ist  of  May,  and  went  back 
to  South  Carolina  about  the  latter  part  of 
November,  and  Caroline  was  bom  about  a 
month  after  the  family  had  come  to  Flat 
Rock,— some  time  during  the  war.  The  wit- 
ness was  further  questioned  about  that  date, 
and  stated  that  the  family  were  in  the  habit 
of  coming  up  the  let  of  May,  and  went  back 
the  last  of  November,  and  that  Caroline  was 
bom  within  a  month  after  the  family  moved 
up  to  Flat  Rock  for  the  summer.  The  de- 
fendants offered  to  show  by  this  witness  that 
it  was  the  general  reputation  in  her  father's 
family  that  Caroline  was  not  the  child  of 
Csesar  Swinton,  but  of  her  father's  coach- 
man. Plaintiff  objected.  Objection  sustain- 
ed, and  defendants  excepted.  Defendants  of- 
fered to  show  by  this  witness  and  others  that 
both  Csesar  and  Catherine  were  heard  to 
say,  whQe  they  lived  together  as  aforesaid, 
that  Caroline  was  not  the  child  of  Csesar. 
Plaintiff  objected.  Objection  sustained,  and 
defendants  excepted.  Defendants  further  of- 
fered to  show  that  it  was  the  general  reputa- 
tion In  CSesar's  family  that  Car(dlne  was  not 
the  child  of  Csesar.  Plaintiff  objected.  Ob- 
jection sustained,  and  defendants  excepted. 
Defendants  further  offered  to  prove  that 
while  Csesar  and  Catherine  were  thus  living 
togetiier  they  had  constant  quarrels  about 
Caroline  not  being  CSesar's  child.  Plaintiff 
objected.  Objection  sustained,  and  def  endanus 
excepted.  Defendants  offered  evidence  to 
show  that  Csesar  became  dissatisfied  with  his 
wife's  being  tn  the  mountains,  and  asked  his 
owner,  Frank  Johnston,  to  let  him  take  an- 
other wife,  and  he  gave  his  permission,  and 
Ctesar  did  take  another  woman,  and  lived 
with  her  as  bis  wife  till  Catherine  went  back, 
and  Catherine  took  on  so  about  It  that  Csesar 
gave  up  the  new  wife,  and  renewed  bis  rela- 
tions with  Catherine,  which  continued  till  the 
surrender,  and  afterwards,  as  above  set  forth. 
This  interruption  of  CSesar's  relation  with 
Catherine  was  not  durhig  any  period  when 
Caroline  was  begotten  or  bom;  nor  were  any 
declarations  of  Csesar  or  Catherine,  tending 
to  make  Caroline  Illegitimate,  shown  to  have 
been  made  while  their  relations  were  so  In- 
termpted.  Defendants  further  offered  Dr. 
Olenn  as  a  witness,  who  testified  that  the  or- 
dinary and  natural  period  of  pregnancy  was 
nine  months;  that  children  were  bom  at  sev- 
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en  montbs  not  Infrequently,  and  Ilyed  and  be- 
came Tigorous,  though  a  child  bom  at  that 
period  was  ordinarily  not  fully  derdoped  at 
first,— the  finger  nails  were  not  perfect,  or 
some  other  imperfection;  that  a  child  could 
be  born  and  live  at  six  months,  but  could 
not  do  80  without  the  aid  of  an  Incubator, 
and  witness  did  not  think  It  possible  for  a 
child  bom  at  six  months  to  live  without  such 
incubator.  He  did  not  state  between  six  and 
■even  months,  except  as  shown  in  the  above 
evidence.  The  foregoing  was  the  evidence  in 
the  case.  The  court  was  of  opinion,  and  so 
instructed  the  Jury,  that,  if  Caroline  was  bom 
during  the  period  when  Caesar  and  Catherine, 
the  mother,  were  living  together  as  man  and 
wife,  and  were  so  living  together  at  the  sur- 
render, and  moved  to  North  Carolina,  and 
lived  as  man  and  wife  after  the  surrender,  till 
the  death  of  Catherine,  the  statute  declared 
them  man  and  wife. from  the  beginning  of 
their  relations  aa  such,  and  that  in  that  view 
there  waa  no  competent  or  sufficient  evidence 
offered  to  show  that  Caroline  was  not  Caesar's 
child,  and,  if  the  jury  believed  the  evidence, 
the  issue  should  be  answered  for  the  plain- 
tiff as  to  one-third  of  the  land,  as  shown  In 
the  verdict  Defendants  excepted,  and  mov- 
ed for  a  new  trial  for  error  In  the  rulings  of 
the  court— EHrst,  on  the  depositions;  and,  sec- 
ond, on  questions  of  evidence;  and,  third,  on 
the  charge  aa  given.  The  motion  was  over- 
ruled. Judgment  for  plaintiff  for  one-tbird 
of  the  land.    Defendants  appealed. 

Geo.  A.  Shnford,  for  appellants.  A.  8.  Bar^ 
nard  and  Moore  A  Moore,  for  appellees. 

FTJROHES,  J.  The  land  In  controversy  la 
admitted  to  have  belpnged  to  Csesar  Swlnton 
at  the  time  of  bis  death,  and  that  it  descended 
to  his  heirs  at  law.  The  defendant  Bailey  is 
admitted  to  be  an  heir  of  Caesar.  It  is  also  ad- 
mitted that  the  other  defendants,  children 
of  Regina,  another  daughter  of  Caesar,  who 
married  Jerry  Richardson,  are  heirs  of  Caesar. 
But  they  deny  that  the  plaintiff  Caroline  Er- 
wln  is  a  child  and  heir  of  Caesar.  It  appeared 
from  the  evidence  that  Caesar  and  Catherine 
were  slaves,  the  property  of  Frank  Johnston, 
before  their  emancipation  in  1966;  that  said 
Johnston  was  a  dtlzen  of  South  Carolina,  and 
an  owner  of  a  summer  residence  at  Flat  Rock, 
Henderstm  county,  N.  C;  that  Caesar  and 
Catherine  lived  together  as  man  and  wife, 
after  the  manner  of  slaves,  and  that  the  plain- 
tiff Caroline  Erwin  was  born  during  the  slav- 
ery of  Caesar  and  Catherine,  and  while  they 
lived  together  as  man  and  wife;  that  Caesar 
and  Catherine  moved  to  North  Carolina  after 
they  obtained  their  freedom,  and  continued  to 
live  together  as  man  and  wife  until  the  death 
of  Caesar,  about  1668;  and  that  Cathwine  has 
also  died,  since  the  death  of  Caesar. 

The  plaintiff  during  the  trial  offered  two 
depositions  in  evidence  for  the  purpose  of 
sustaining  her  contention.  The  depositions 
were  objected  to  by  defendants  upon   the 


ground  that  the  notices  upon  which  the  depo- 
sitions were  taken  did  not  state  the  title  of 
the  case  correctly.  But  it  appeared  that  de- 
fendants were  present  at  the  taking  of  the 
depositions,  and  cross-examined  the  witness- 
es. The  court  overruled  these  exceptions, 
and  defendants  excepted.  The  exceptions 
cannot  be  sustained.  If  there  was  such  er- 
ror as  is  alleged  by  defendants.  It  was  waiv- 
ed by  their  cross-examination.  They  suffer- 
ed no  Injury  by  this  error,  if  it  existed,  and 
cannot  be  heard  now  to  complain. 

The  defendants  contended  that  Caesar  was 
not  the  father  of  the  plaintiff  Caroline  Er- 
win, and,  to  sustain  this  contention,  offered 
evidence  tending  to  show  that  Catherine,  her 
mother,  was  the  maid  of  Mrs.  Johnston,  and 
came  with  her  to  Flat  Rock  about  tlie  first 
of  May,  and  remained  until  about  the  last  of 
November,  while  Caesar  was  left  on  the  rice 
plantation  in  South  Carolina,  and  that,  from 
the  time  of  the  birth  of  Caroline,  she  must 
have  been  begotten  during  the  time  Catherine 
was  at  Flat  Rock,  and  that  she  was  bora 
about  a  month  after  she  came  to  Flat  Rock. 
It  was  also  in  evidence  on  the  part  of  de- 
fendants that  Caesar  complained  that  Cath- 
erine stayed  too  much  of  her  time  In  the 
mountains  of  North  Carolina,  and  asked  his 
master  to  allow  him  to  take  another  wife; 
that  the  master  granted  this  permission,  and 
he  took  another  wife,  but,  when  Catherine 
came  back  to  South  Carolina,  Caesar  left  his 
new  wife,  and  continued  to  live  with  €«ather- 
ine  as  he  had  formerly  done,  and  they  con- 
tinued to  live  together  as  man  and  wife  nn- 
tll  Caesar's  death.  But  it  appeared  that 
plaintiff  was  not  begotten  during  the  time 
Caesar  was  living  with  the  other  woman  as 
his  wife.  This  evidence  was  objected  to  and 
excluded,  and  defendants  excepted.  The  de- 
fendants proposed  to  prove  that  there  was  a 
general  reputation  that  plaintiff  was  not  the 
child  of  Caesar.  This  evidence  was  objected 
to  and  ruled  out,  and  defendants  excepted. 
We  do  not  think  there  was  any  error  In  the 
court's  sustaining  plaintiff's  obJectlonB— and 
In  overruling  the  exceptions  of  defendants— 
to  this  evidence.  The  case  of  Woodward  v. 
Blue,  107  N.  C.  407,  12  S.  B.  45S,  comes  near- 
er sustaining  defendants'  exceptions  than 
any  case  called  to  our  attention.  And  that 
case  does  not  do  so,  as  we  think. 

The  defendants  then  offered  to  prove  that 
Caesar  and  Catherine  had  frequent  qnarreis 
about  Caroline,  In  which  Caesar  alleged  that 
she  was  not  his  child.  This  evidence  was 
objected  to  and  excluded,  and  defendants  ex- 
cepted. It  seems  to  ns  that  this  exception 
is  sustained  by  Woodward  v.  Blue,  supra, 
and  this  evidence  should  have  been  admit- 
ted. Caesar  and  Catherine  having  lived  to- 
gether as  man  and  wife  while  they  were 
slaves,  and  having  continued  to  live  together 
in  this  relation  until  the  death  of  Caesar, 
about  1868,  this  made  them  man  and  wife, 
under  our  statute  of  1866,  whether  they  ever 
went  before  the  derk  and  had  a  record  made 
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of  this  relation,  or  not  State  r.  Wbltford, 
80  N.  C.  630.  And  children  bom  during  such 
cohabitation  are  presumed  to  be  legitimate, 
&tid  entitled  to  the  benefit  of  the  law  of  In- 
heritance. Bnt  this  presumption  of  legiti- 
macy may  be  rebutted.  In  the  case  of  chil- 
dren of  former  slayes  who  sustained  the  re- 
lation of  man  and  wife,  Just  as  It  may  be 
as  to  children  bom  during  the  existence  of 
other  legal  marriages.  Woodward  y.  Blue, 
snpra,  and  antborltles  there  dted.  This  be- 
ing so,  we  are  of  the  opinion  that  the  erl- 
dence  tending  to  show  the  nonaccess  of 
Csesar  at  the  time  Caroline  must  have  been 
begotten,  and  the  eyldence  of  the  quarrels 
that  Csesar  and  Catherine  bad  about  the 
Illegitimacy  of  Caroline  (Improperly  exclud- 
ed), make  a  case  that  should  have  gone  to 
the  Jury.  It  was  not  a  case  where  the  court 
could  Instruct  the  Jury  "that.  If  they  believed 
the  evidence,  they  should  find  for  the  plain- 
tiff." For  the  error  in  ruling  out  the  testi- 
mony as  pointed  out  above,  and  the  error 
committed  In  charging  the  Jury  that.  If  they 
believed  the  evidence,  they  should  find  for 
the  plaintiff,  there  must  be  a  new  trlaL  New 
triaL 

023  N.  C.  74E) 

8TATB  T.  PIBRCB. 

(Sapreme  Court  of  North  Carolina.     Dee.  23, 

188a) 
BuRiOHa  Onr  Hovas— Iitdictmbnt— WATrromrBSS 

— FbLONIBB— APPBAb— AB8BN0B  OF  D>- 
rBXDAHT   VROli  CODBT  BOOU. 

1.  An  Indictment  charsing  the  "onlawfolly. 
willfnlly,  and  feloniously  setting  fire  to  and 
boming  a  gin  boose,  thongh  bad  if  lustainable 
only  under  Code,  I  866,  anbeec.  6,  for  failure  to 
nae  the  words  "wantonly  and  willfully,"  la  good 
under  subsection  2,  which  makes  the  'VilLFal" 
bnming  of  a  ^n  hooae  punishable. 

2.  Code,  i  965,  snbsec.  2,  providing  merdy  that 
every  person  convicted  of,  inter  alia,  the  wiltfol 
boming  of  a  gin  boose,  shall  be  imprisoned  for 
not  less  than  five  nor  more  than  ten  years,  cre- 
ates an  offense,  notwithstanding  it  does  not  ex- 
pressly state  that  such  person  shall  be  guilty  of 
a  felony. 

3.  Brror  In  not  having  the  accused  In  oonrt 
during  the  dosing  argument  of  his  coonsel  can- 
not be  first  urged  on  sppeaL 

4.  The  absence  of  defendant  from  the  court 
loom  during  part  of  the  closing  argument  to  the 
Jury,  in  a  case  not  a  capital  one,  is  not  reversi- 
ble error,  unless  prejudice  to  him  la  clearly  made 
to  appear. 

Appeal  from  superior  court;  Union  county; 
Btarbuck,  Judge. 

Will  Pierce  was  convicted  of  setting  fire  to 
•nd  burning  a  gin  bonse,  and  he  appeals. 
Affirmed. 

Adams  3c  Jerome  and  Armfield  &  Williams, 
for  appellant  The  Attcwney  General,  for  the 
State. 

CLARE,  J.  The  Indictment  diarges  that 
the  defendant  "did  unlawfully,  willfully,  and 
feloniously  set  fire  to  and  bum  a  certain  gin 
house  belonging  to  J.  L.  Bannett  and  in  the 
possession  of  one  O.  W.  Bailey."  Verdict  of 
guilty,   and  defendant  moved   in  arrest  of 


Judgment  for  that  Code,  S  886,  subsec.  6,  has 
been  amended  (Laws  188S,  c.  66)  by  striking 
out  tbe  words  "unlawfully  and  maliciously," 
and  Inserting  In  lieu  thereof  "wantonly  and 
willfully,"  and  that  tbe  words  used  In  the  In- 
dictment are  not  synonymous  with  those  re- 
quired by  the  amended  statute.  The  objec- 
tion would  be  well  taken  If  this  Indictment 
was  sustainable  only  under  subsection  6  of 
section  985.  State  v.  Morgan,  98  N.  C.  641, 
3  S.  E.  927;  State  v.  Massey,  97  N.  a  465,  2 
S.  E.  445.  But  it  Is  a  valid  Indictment,  under 
Code,  {  985,  subsec.  2,  as  was  held  In  State 
V.  Thome,  81  N.  C.  665,  cited  and  followed 
In  State  v.  Green,  92  N.  C.  779. 

The  defendant,  however,  insists  that  sub- 
section 2,  i  985,  does  not  create  an  offense, 
because  it  merely  prescribes  that  "every  per- 
son convicted  of  the  acts  therein  described 
"shall  be  Imprisoned  In  the  penitentiary  not 
less  than  five  nor  more  than  ten  years,"  and 
does  not  expressly  add  that  such  person  shall 
be  guilty  of  a  felony.  The  objection  Is  with- 
out force.  Convictions,  under  subsection  2, 
were  expressly  sustained  In  the  two  cases 
last  cited,  and  Its  validity  has  also  been  di- 
rectly recognized  in  State  t.  England,  78  N. 
C  552,  and  State  r.  Wright  89  N.  a  607. 
Indeed,  the  doctrine  Is  well  settled  that  where 
the  statute  either  makes  an  act  unlawful,  or 
Imposes  a  punishment  for  Its  commission,  such 
act  becomes  a  crime,  without  any  express  dec- 
laration that  it  shall  be  a  crime-  or  of  Its 
grade.  In  the  former  case  It  is  a  misdemean- 
or, and  in  the  latter  a  felony  or  a  misdemean- 
or, according  to  the  nature  of  the  punish- 
ment prescribed.  Laws  1891,  c.  20S;  State 
T.  Parker,  91  N.  0.  650;  State  T.  Bloodworth, 
94  N.  a  918;  State  v.  Addlngton,  121  N.  a 
538,  27  &  E.  1007.  Indeed,  tbe  court  has  held 
recently  that  the  bare  addition  to  section  35 
of  the  Code  of  a  provision  that  one  found  to 
be  the  father  of  a  bastard  child,  upon  an  is- 
sue of  paternity,  shall  be  "fined"  "not  exceed- 
ing $10,  which  shall  go  to  the  school  fund," 
of  itself,  nothing  more  being  said,  made  the 
father  guilty  of  a  crime,  and  changed  the 
proceeding  from  a  civil  auction,  as  It  had  al- 
ways theretofore  been  recognized.  Into  a  crim- 
inal action,  with  all  tbe  Incidents  following 
such  change.  In  State  v.  Ostwalt  118  N.  C, 
at  page  1212, 24  S.  B.  661,  the  court  says:  "It 
seems  never  before  to  have  been  doubted 
that  tbe  legislature  creates  a  criminal  offense 
whenever  It  prescribes  that  a  certain  act  shall 
be  punishable  either  by  fine  or  Imprisonment 
or  forbids  It  generally,  and  by  Implication 
empowers  the  court  to  Impose  either  fine  or 
Imprisonment"  The  dissenting  opinions  la 
State  V.  Ostwalt  supra,  and  In  State  v.  Bal- 
lard. 122  N.  C.  1024,  29  S.  B.  899  (which  hold 
bastardy  a  criminal  offense),  do  not  contro- 
Tert  that  aa  a  general  proposition,  but  rest 
upon  the  ground  that  the  bastardy  act  taken 
as  a  whole,  and  the  construction  the  courts 
liad  uniformly  placed  uiion  It  and  the  nature 
and  purpose  of  the  proceeding,  negative  the 
inference  of  any  intention  In  the  legislature 
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to  change  the  proceeding  Into  a  criminal  ac- 
tion, with  Its  grave  Inconveniences,  from  the 
Incidental  provision  (in  one  section  of  the 
chapter  on  bastardy)  of  |10  for  the  school 
fund,— a  doctrine  analogous  to  that  of  State  t. 
Suuggs,  85  N.  C.  641;  but  the  majority  of  the 
court  settled  the  law  otherwise.  If  the  inci- 
dental huposltlon  of  "not  exceeding  $10"  for 
benefit  of  the  school  fimd  creates  a  crime,  a 
fortiori  a  provision  that  "every  one  convicted 
at  the  willful  burning  of  a  gin  house  •  •  • 
shall  be  Imprisoned  In  the  penitentiary  not 
less  than  fire  nor  more  than  ten  years"  cre- 
ates a  crime. 

"During  the  argument  there  was  a  recess  of 
the  court  at  noon,  and  defendant  was  talcen 
to  the  Jail.  Upon  reassembling  of  court,  one 
of  defendant's  counsel  began  his  argument  to 
the  Jury.  Defendant  had  not  been  brought 
Into  court,  but  the  court  did  not  notice  his  ab- 
sence until  defendant's  counsel  had  proceed- 
ed wltii  bis  argument  about  a  minute,  when 
the  solicitor  suggested  that  the  defendant  was 
in  custody,  and  not  In  court  Thereupon  the 
defendant's  counsel  stated  he  would  waive 
defendant's  presence,  and  proceeded  with  his 
argument.  About  10  minutes  later  the  sheriff 
produced  the  defendant  In  court"  No  excep- 
tion was  taken  to  this  at  the  time,  and  It 
was  too  late  to  make  this  exception  for  the 
first  time  In  the  appellant's  case  on  appeal, 
which  Is  admissible  only  as  to  exceptions  to 
the  charge.  Taylor  t.  Plummer,  105  N.  C. 
66,  11  S.  E.  266;  Lowe  v.  EOllott,  107  N.  a 
718, 12  8.  E.  383;  Blackburn  v.  Insurance  Co., 
116  N.  C.  821,  21  S.  E.  922.  But  had  the  ex- 
ception been  taken  at  the  time,  it  would  not 
have  availed  the  defendant  In  a  case  not 
capital,  unless  It  had  been  clearly  made  to 
appear  that  he  had  been  prejudiced  thereby. 
State  ▼.  Paylor,  89  N.  C.  639.  The  other  ex- 
ceptions in  the  case  do  not  require  discussion. 
No  error. 


(12S  N.  C.  6M) 
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(Bopteme  Court  of  North  Carolina.     De&  28, 
1886.) 

RlAUoaiicE — Railroads — Nonsuit — SnrpioiaKOT 
or  BviDSNOs  —  Burden   o*  Fboov  — 

CONTRIBUTOBT  NbOUOSNCB. 

1.  Plaintiff  sued  to  recover  for  the  kUlinc  of 
his  intestate  on  defendant's  track.  No  one  saw 
the  accident  which  occurred  on  a  bright  moon- 
light night  A  witness  testified  that  he  found 
the  body  of  intestate  about  midnight  lying 
across  the  track;  that  he  saw  a  train  pass  two 
hours  liefore  on  defendant's  road,  but  that  he 
heard  no  bdl  or  whistle,  though  only  200  yards 
from  the  train.  Another  testified  tliat  he  exam- 
ined the  body  as  it  lay  on  the  track,  and  that  it 
was  in  the  trade,  and  near  a  public  footiwth; 
that  intestate  conld  not  go  ont  of  town  in  any 
way  without  croaaing  a  railroad;  that  a  person 
could  easily  be  seen  near  the  path,  on  the  night 
of  the  accident  from  the  depot  An  expert  en- 
gineer testified  tliat  the  lx>dy  was  found  260 
feet  ttom  the  depot;  that  there  was  no  ottstmc- 
tion  between  the  depot  and  tlie  path;  that  if  a 
man  was  keeping  a  lookout  he  conld  see  a  man 
on  the  track  for  100  yards  on  a  bright  mo<»- 


light  night;  that  If  the  train  was  moving  4 
miles  an  hoar,  it  conld  have  been  stopped  in  15 
feet  or,  at  8  miles  an  hoar,  in  30  feet  "Rye 
path  was  an  old  road  before  the  town  was  laid 
off  into  streets,  and  had  tieen  nsed  by  foot  pas- 
sengers ever  since.  There  was  evidence  tiiat 
deceased  liad  been  drinlcing.  It  was  admitted 
tliat  intestate  was  lulled  by  the  train.  Hdd  snf- 
ficient  to  submit  the  question  of  negligence. 

2.  The  burden  of  proving  contril^tory  negli- 
gence is  on  defendant 

3.  The  jury  alone  can  determhie  the  relative 
weight  of  the  evidence  in  deciding  whether  the 
burden  of  proving  negligence,  or  oontrihutoiy 
negligence,  has  been  sustained. 

4.  The  rule  that  where  there  is  no  evidence, 
or  a  mere  scintilla,  "or  the  evidence  is  not  sof- 
ficient,  in  a  just  and  reasonable  view  of  it  to 
warrant  an  inference  of  any  fact  in  issoe^"  tlie 
court  should  direct  a  verdict  against  the  party 
on  whom  rests  the  borden  of  prooC,  does  not 
authorize,  in  an  accidMit  case,  Uie  directing  of 
a  verdict  for  defendant  on  the  eootribntocy  neg- 
ligence of  plaintiff,  since  the  burden  <a  moving 
contribatory  negligence  is  always  on  defendant: 
and  hence,  on  a  motion  for  a  nonsuit  the  court 
can  consider  only  the  evidence  relating  to  de- 
fendant's negligence,  and  most  submit  the  case 
to  the  jury  if  there  is  more  than  a  scintilla  tend- 
ing to  prove  Bush  negligence. 

Fairdoth,  O.  J.,  dissenting. 

Appeal  from  superior  court  Halifax  coun- 
ty;  Norwood,  Judge. 

Action  by  J.  S.  Cox,  administrator  of  N.  L. 
Cox,  against  the  Norfolk  &  Carolina  Ban- 
road  Company.  From  a  Judgment  ef  non- 
suit plaintiff  appeals.    Reversed. 

W.  A.  Dunn  and  Claude  Kitcfaln,  for  appel- 
lant Thos.  N.  Hill,  MacRae  ft  Day,  and 
David  Bell,  for  appellee. 

DOUOLAS,  3.  Tbla  is  an  action  brought  by 
the  plaintiff,  as  administrator  of  N.  L.  Cox,  to 
recover  damages  for  the  negligent  kUllng  of 
his  Intestate  by  the  defendant's  engine.  At 
the  dose  of  plalntUTs  testimony,  the  defend- 
ant moved  to  nonsuit  the  plaintiff,  under 
chapter  100  of  the  Laws  of  1897.  This  is 
the  act  that  has  already  gtven  us  so  much 
trouble.  It  was  doubtless  intended  by  the 
legislature  to  save  time  and  expense  by  cutting 
short  an  action  devoid  of  merit  but  Itspracdcal 
result  Is  the  very  opposite.  It  gives  the  de- 
fendant two  chances  to  one  for  the  plaintiff, 
prolongs  litigation,  and  may  cause  a  palpa- 
ble miscarriage  of  Justice.  As  stated  in  Pni^ 
neU  V.  RaUroad  Co.,  122  N.  C.  832,  835,  29  SL 
B.  868:  "Before  this  statute,  the  defendant 
might  make  this  motion;  but  If  the  court 
refused  it  and  the  defendant  offered  further 
evidence,  he  lost  the  benefit  of  tliat  motion. 
The  motion  could  be  renewed  at  the  close 
of  the  evidence  In  the  case,  but  would  then 
depend  upon  the  whole  evidence,"— citing 
Sugg  V.  Watson,  101  N.  a  188,  7  &  B.  708. 
Now,  however,  the  defendant  If  his  motion 
is  overruled,  can  file  his  exception,  and  pro- 
ceed with  the  case.  In  passing  upon  that 
exception,  we  would  be  compelled  to  ignore 
all  the  subsequent  proceedings.  Including  the 
additional  evidence,  the  verdict  Aud  the  Judg- 
ment If  we  sustained  the  exception,  the 
plaintiff  must  be  nonsuited,  even  If  the  sub- 
sequent evidence  of  the  defendant  Iilmaelf 
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■hould  show  the  plaintiff  clearly  entitled  to 
-ecovery.  If  we  overruled  the  exception,  we 
must  then  proceed  to  review  the  case  upon 
Its  merits.  Thus,  there  would  be  practically 
two  appeals,  in  one  of  which  we  might  be 
compelled  to  nonsuit  a  plaintiff  who  bad  ob- 
tained a  Just  Judgment  We  do  not  Intend 
to  criticise  the  legislature,  but  simply  to  call 
attention  to  the  fact  that  the  law  in  practical 
operation  does  not  meet  the  public  patposes 
of  Its  enactment  While  doing  so,  we  ■tin 
deem  It  our  duty  to  enforce  It. 

The  case  as  now  before  us  presents  the  sin- 
gle question  whether  there  was  sufficient  evi- 
dence to  go  to  the  Jury  as  to  the  negligence 
of  the  defendant  The  plalntUTs  evidence 
musti  for  the  present  purpose,  be  accepted  as 
true,  and  construed  In  the  light  most  favora- 
ble for  blm.  Avera  ▼.  Sexton,  36  N.  0.  247; 
Hathaway  T.  Hlnton,  46  N.  C.  243;  State  ▼. 
Allen,  48  N.  0.  267;  Abematby  r.  Stowe,  92 
N.  C.  218;  Glbbs  ▼.  Lyon,  96  N.  C.  146; 
Springs  T.  Schenck,  99  N.  C.  661,  6  S.  B.  406; 
Hodges  ▼.  Railroad  Co.,  120  N.  C.  665,  27  S. 
E.  128;  Collins  ▼.  Swanson,  121  N.  C.  67,  28 
S.  E.  66;  Cable  t.  RaUroad  Co.,  122  N.  C 
892;  20  S.  E.  377;  WhlUey  y.  RaUroad  Co., 
122  N.  0.  087,  29  S.  E.  783;  Railway  Co.  T, 
LoweU,  161  n.  8.  209,  14  Sup.  Ct  281.  It  i* 
well  settied  that  if  there  is  more  than  a 
mere  scintilla  of  eridence  tending  to  prove 
the  plalntifTs  contention,  it  must  be  snb- 
mitted  to  the  Jury,  who  alone  can  pass  upon 
the  weight  of  the  evidence.  State  v.  Shale, 
82  N.  C.  163;  State  v.  Allen,  48  N.  C.  267; 
Wlttkowsky  v.  Wasson,  71  N.  C.  451;  SprulU 
V.  Insurance  Co.,  120  N.  C  141,  27  S.  E.  39; 
Hardlsoa  v.  Railroad  Co.,  120  N.  C.  402,  26 
a  E.  630;  Anniston  Nat  Bank  v.  School  Com- 
mittee of  Durham,  121  N.  &  107,  28  S.  B. 
134;  White  v.  Railroad  Co.,  121  N.  O.  484, 
27  S.  E.  1002;  Collins  v.  Swanson,  supra; 
Eller  V.  Church,  121  N.  C.  260,  28  8.  H.  864; 
Cable  V.  Railroad  Co.,  supra. 

Applying  these  principles,  we  find  the  fol- 
lowing evidence,  which  we  think  is  certainly 
more  than  a  scintilla,  and  which  should  have 
been  submitted  to  the  Jury  as  tending  to 
prove  the  negligence  of  the  defendant  No 
one  saw  the  killing,  nor  does  it  appear  how 
long  the  deceased  had  been  killed  when  found. 
Thomas  Griffin  testified:  "That  between  12 
and  1  o'clock  he  found  some  one  dead  on  the 
railroad  [proved  to  be  deceased].  He  was 
lying  across  the  track,  with  one  hand  cat  off 
on  one  side,  and  one  foot  on  the  other. 
•  •  •  Saw  a  train  pass  that  night  about 
two  hours  before  I  saw  Cox.  I  was  about 
200  yards  from  it  I  guess.  The  train  was 
running  backward  when  I  saw  it  It  made 
no  stop.  At  the  time  when  I  saw  the  train, 
it  was  on  the  Norfolk  &  Carolina  Railroad. 
It  was  on  the  Y  the  last  time.  Heard  no 
bell  or  whistle.  The  moon  was  shining 
bright"  James  Sills  testified  that  "Tom  re- 
ported to  Massey,  the  night  operator,  that  he 
had  found  a  dead  body  on  the  road.  We 
went  and  examined,  and  fotmd  It  was  Coz. 
8iaB.-64 


He  was  l^ng  cater-comered  across  the  rail- 
road, one  Bide  of  his  face  torn,  bis  skull 
cruElhed,  one  of  his  hands  cut  off.  His  bat 
was  lying  on  the  right-hand  side  of  the 
switch,  and  his  foot  was  lying  crushed  off, 
and  one  of  his  legs  was  broken.  The  roads 
rup  pretty  near  together  up  there.  The 
switch  goes  from  the  Norfolk  &  Carolina  to 
the  Wilmington  &  Weldon.  There  Is  a  pub- 
lic footpath  there.  It  was  the  old  county 
road.  It  goes  right  by  my  store  from  the 
main  road  across  the  W.  &  W.  Railroad.  It 
goes  out  into  tbe  main  road.  Most  people 
traveling  afoot  go  on  that  road.  Cox  could 
not  go  out  of  town  anyway  without  crossing 
a  railroad.  This  was  the  usual  path  to  his 
house,— the  path  he  always  walked.  No  ob- 
structions nor  anything  from  the  railroad  In 
the  way  of  the  path.  A  person  could  easily 
be  seen  that  night  on  the  railroad  near  the 
path  from  the  depot  It  was  a  moonlight 
night,— a  bright,  moonlight  night  Heard  no 
noise,  signals,  nor  anything  of  that  kind. 
Heard  no  bell  or  whlstie."  P.  B.  Smith,  ad- 
mitted to  be  an  expert  engineer,  testified: 
"It  was  260  feet  from  the  depot  to  where  he 
was  found.  This  was  about  10  feet  from 
path.  That  there  was  no  obstruction  between 
depot  and  point  opposite  depot  to  this  road 
and  path.  There  Is  a  small  cut  in  road,  right 
opposite  depot,  but  after  that  It  Is  level  all 
the  way.  Small  tree  between  house  and  rail- 
road; 24  feet  from  center  of  road  to  center 
of  tree.  House  and  tree  would  not  Interfere 
with  view  from  train  If  any  one  was  moving 
along  the  track  by  this  switch.  If  I  were 
looking  out  for  a  man,  I  could  see  him  100 
yards  ahead  of  me,  on  a  bright,  moonlight 
night  If  a  man  was  keeping  a  lookout,  he 
could  see  a  man  on  the  track  for  100  yards." 
The  witness  was  asked:  "Would  the  manner 
In  which  this  road  was  curved  around  pre- 
vent yon  from  seeing  him?"  The  witness 
answered:  "There  Is  no  obstruction  In  the 
view  because  the  man  Is  on  a  level.  Ton 
can  look  across  the  track.  You  cannot  look 
straight  down,  but  you  can  look  across."  On 
the  redirect  examination,  he  stated  that,  "if 
the  train  were  moving  at  a  speed  of  8  or 
4  miles  an  hour,  It  could  have  been  stopped 
In  15  feet;  if  8  miles  an  hour.  In  double  that 
distance."  The  plaintiff  testified  that  the  de- 
ceased was  his  brother,  and  he  got  some 
gentlemen  on  Monday  night  and  went  out 
there,  and  "took  a  band  off  my  farm,  about 
the  size  of  my  brother.  Made  him  lie  on  the 
track.  Went  to  about  even  with  course  of 
warehouse,  and  could  see  him  while  stand- 
ing up.  He  lay  down,  and  I  could  see  him. 
The  night  was  moonlight,  and  a  littie  cloudy. 
•  •  •  The  path  was  the  old  road  at  one 
time  before  the  town  was  laid  off  Into  streets, 
and  had  been  used  by  foot  passengers  ever 
since."  R.  M.  Quidly  testified  that  "he  was 
In  Hopgood  that  night  It  was  a  clear,  moon- 
light night  I  saw  train  about  10  o'clock 
pass.  Heard  neither  sigrnal  nor  bell.  I  was 
about  100  yards  from  tlie  track."    There  was 
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also  testimony  tending  to  show  the  deceased 
had  been  drinking. 

Taking  this  evidence  In  the  light  most  fa- 
vorable to  the  plaintiff,  we  find  a  train  run- 
ning backward  In  a  town  at  night,  and  nei- 
ther sounding  the  whistle  nor  ringing  the 
bell,  although  passing  over  a  track  on  the 
old  county  road  which  has  ever  since  been 
habitually  used  as  a  footpath.  It  Is  admit- 
ted that  the  deceased  was  killed  by  the  train, 
which  would  be  the  natural  Inference  from 
the  evidence.  This  Is  certainly  more  than  a 
scintilla  of  evidence  tending  to  prove  the  neg- 
ligence of  the  defendant,  which  should  have 
been  submitted  to  the  Jury.  There  was  error 
In  directing  a  nonsuit. 

Had  the  question  not  been  again  presented 
by  counsel.  It  would  almost  seem  needless  to 
repeat  what  we  have  so  often  said,— that  the 
burden  of  proving  negligence  rests  upon  the 
plaintiff,  while  the  onus  of  showing  con- 
tributory negligence  rests  upon  the  defend- 
ant. In  both  cases  this  must  be  shown  by  a 
greater  weight  of  the  evidence,  and  of  this 
relative  weight  the  Jury  alone  can  determine. 
A  negative  presumption  necessarily  accom- 
panies the  burden,  and  remains  until  the  bur- 
den Is  lifted  or  shifted  by  direct  admissions 
or  a  preponderance  of  proof.  Each  Issue 
bears  Its  own  burden,  and  It  rarely  happens 
that  the  burden  of  all  the  issues  rests  upon 
the  same  party.  In  cases  of  negligence  like 
the  present  It  changes  with  each  successive 
step.  It  being  necessary  for  the  plaintiff  to 
prove  the  negligence  of  the  defendant,  the 
defendant  the  contributory  negligence  of  the 
plaintiff,  and,  again,  for  the  plaintiff  to  show 
the  last  clear  chance  of  the  defendant  If  that 
Issue  becomes  material.  Each  of  these  Issues 
depends  upon  the  one  preceding.  The  plain- 
tiff must  first  prove  that  he  was  Injured  by 
the  negligence  of  the  defendant  If  he  falls 
to  prove  It  that  Is  an  end  of  the  case,  and  the 
defendant  Is  not  then  required  to  prove  con- 
tributory negligence.  Properly  speaking, 
there  can  be  no  contributory  negligence  unless 
there  Is  negligence  on  the  part  of  the  defend- 
ant. 7  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  873. 
This  distinction  Is  important  as  affecting  the 
burden  of  proof  and  the  consequent  direc- 
tion of  a  verdict  If  the  negligence  by  which 
the  plaintiff  Is  injured  la  entirely  his  own,— 
as  In  Meslc's  Case  (N.  C.)  26  S.  E.  633,  where. 
Instead  of  the  train  running  Into  the  horse, 
the  horse  ran  into  the  train,— then  there  Is 
no  evidence  to  go  to  the  Jury  on  the  first  is- 
sue, and  the  question  of  contributory  negli- 
gence becomes  immaterial.  Where  there  Is 
evidence  tending  to  prove  negligence  on  the 
part  of  both  parties,  the  case  must  always  be 
submitted  to  the  Jury,  and  it  makes  no  dif- 
ference If  this  evidence  appears  In  the  tes- 
timony of  the  plaintiff.  The  court  may  say 
to  the  Jury  that  there  is  no  evidence  tending 
to  prove  a  fact  but  It  can  never  say  that  a 
fact  Is  proved.  Under  exceptional  circum- 
stances, not  now  before  us,  it  may  say  that 
If  the  Jury  believe  the  evidence,  they  win 


answer  the  issue  "Tes,"  for  that  is  equivalent 
to  charging  the  law  upon  a  given  state  of 
facts,  leaving  entirely  to  the  Jury  the  cred- 
ibility of  the  witnesses.  Even  then.  If  there 
is  any  ctmflict  of  testimony,  the  verdict  is 
vitiated. 

It  is  the  settled  rule  of  this  court  that  a 
verdict  can  never  be  directed  In  favor  of  the 
party  upon  whom  rests  the  burden  of  proof, 
who  in  all  casefs  is  considered  to  have  the  af- 
firmative of  the  Issue,  whatever  may  be  its 
form.  Though  this  rule  was  discussed  and 
reaffirmed  In  Sprulll  r.  Insurance  Ck>.,  120  N. 
O.  141,  27  S.  E.  39,  It  did  not  have  its  origin 
in  that  case,  but  in  Wlttkowsky  r.  Wasson, 
71  N.  C.  4S1,  where  the  doctrine  was  dis- 
tinctly laid  down  In  the  following  words, 
quoted  from  the  opinion  of  Welles,  J..  In  the 
court  of  exchequer  chamber:  "Tliere  is  In 
every  case  a  preliminary  question  which  la 
one  of  law,  viz.  whether  there  is  any  evidence 
on  which  the  Jury  could  properly  find  the 
question  for  the  party  on  whom  the  burden 
of  proof  lies.  If  there  is  not,  the  Judge  ought 
to  withdraw  the  question  from  the  Jury,  and 
direct  a  nonsuit  if  the  onus  is  on  the  plain- 
tiff, or  direct  a  verdict  for  the  plaintUf  if  .the 
onus  Is  on  the  defendant"  In  other  words, 
the  verdict  must  in  either  event  be  directed 
against  the  party  on  whom  lies  the  onus,  and, 
by  necessary  implication,  can  never  be  di- 
rected in  his  favor.  In  Spruill  v.  Insurance 
Co.,  120  N.  C,  on  page  147,  27  S.  B.  41,  this 
court  has  said:  "That  where  there  is  no  evi- 
dence, or  a  mere  scintilla  of  evidence  [or  the 
evidence  is  not  sufficient  in  a  Just  and  rea- 
sonable view  of  it  to  warrant  an  Inference  of 
any  fact  In  Issue],  the  court  should  not  leave 
the  issue  to  be  passed  upon  by  the  Jury,  bat 
should  direct  a  verdict  against  the  party  up- 
on whom  the  burden  of  proof  rests."  l^e 
words  in  brackets  have  been  dted  as  author- 
izing the  court  below  to  pass  upon  the  wtire 
evidence,  and  direct  a  general  verdict  in  fa- 
vor of  the  defendant  upon  the  contribntDry 
negligence  of  the  plaintiff.  That  opinion  will 
bear  no  such  construction,  as  the  burden  of 
proving  contributory  negligence  is  always  up- 
on the  defendant  Therefore  a  direction  In 
his  favor,  based  In  any  degree  upon  the  con- 
tributory negligence  of  the  plaintiff,  would 
be  a  direction  in  favor  of  the  party  upon 
whom  rested  the  burden  of  proof,  which  Is 
directly  opposed  to  the  uniform  current  of 
our  decisions.  Hardison  v.  Railroad  Co.,  120 
N.  O.  492,  26  S.  E.  630;  Collins  v.  Swanson. 
supra;  Annlston  Nat  Bank  v.  School  Com- 
mittee of  Durham,  121 N.  C.  107,  28  S.  H.  134; 
Eller  V.  Church,  supra;   Caldwell  v.  Wilson. 

121  N.  O.  425,  28  S.  B.  363;  White  v.  Rail- 
road Co.,  121  N.  C.  484,  27  S.  B.  1002;  Ever- 
ett V.  Receivers,  121  N.  C.  519,  27  S.  K.  991: 
Cable  V.  Railroad  Co.,  122  N.  G.  892,  29  S.  B. 
377;  Johnson  v.  Railroad  Co..  122  N.  C. 
955,  29  S.  E.  784;    WhlUey  v.  Railroad  Co.. 

122  N.  0.  987.  20  8.  B.  783.  If  there  had 
been  any  reasonable  doubt  that  the  burden 
of  proving  contributory  negligence  rested  up 
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on  the  defendant.  It  has  been  set  at  rest  by 
cbapter  33  of  the  Laws  of  1887.  The  same  rule 
prevails  In  the  federal  courts.  Railroad  Co. 
T.  Gladmon,  15  Wall.  401;  Coasting  Co.  y. 
TolBon,  139  U.  8.  551,  11  Snp.  Ct  6S3.  It 
therefore  follows  that,  on  a  motion  for  non- 
suit, the  court  can  consider  only  the  evidence 
relating  to  the  negligence  of  the  defendant; 
and,  if  there  Is  more  than  a  scintilla  tending 
to  prove  such  negligence,  the  motion  must  be 
denied,  and  the  case  submitted  to  the  jury. 

We  have  discussed  this  question  fully,  be- 
cause the  learned  counsel  for  the  defendant 
contended  that  the  Judgment  of  nonsuit 
should  be  aflSrmed,  bn  the  ground  of  the  con- 
tributory negligence  of  the  plaintiff.  To  this 
doctrine,  so  ably  presented  and  elaborately 
discussed,  we  are  permitted  to  assent  neither 
by  the  current  of  our  decisions  nor  the  policy 
of  our  laws.  The  Judgment  of  nonsuit  Is  re- 
versed, and  a  new  trial  ordered.    New  trial. 

FAmOLOTH,  0.  J.,  dlssentk 


(US  N.  0.  a*) 

BOLDEN   V.    SOUTHERN  RT.   CO. 

(Supreme  Court  of  North  OaroUna.     Dee.  23, 

189a) 

IHJUBT  TO  EHPLOTS— ReOUOBirOB  XHD  COSTRIBD- 

TOBT  NsOLIOKNOa— QOBSTIOn  FOB  JURT 

— ASSDMFTIOX  OF  RiBK. 

LA  bridge  repairer,  in  repairing  a  railroad 
bridge,  removed  a  footway  and  guard  rail  biillt 
across  the  ties  on  it  for  a  watchmai^  and  di- 
rected him,  who  waa  mider  his  control,  to  coa- 
tinue  the  performance  of  his  duties.  It  was  the 
watchman's  duty  to  replace  crosa-tiea  when- 
ever they  got  out  ot  jdace,  and,  in  attempting  to 
BO  replace  one,  it  gave  way,  and  precipitated  him 
on  the  trestle  below.  He  waa  only  required  to 
inspect  the  tie  mi  the  outside,  and  there  it  was 
SMmd,  the  dn^  of  a  further  inspection  belonging 
to  another  employfi.  The  bridge  repairer  knew 
at  the  defective  oonditioa  ot  the  bridge.  EM, 
that  the  question  of  the  master's  negligence  waa 
for  the  jury. 

2.  The  harden  ci  the  defense  of  contribntoiy 
negligence  being  on  defendant,  the  question 
whether  plalntilTB  evidence  is  sufficient  to  over- 
come the  piesomption  in  his  favor  arising  from 
the  burden  of  proof  is  for  tJie  Jtaj. 

3.  The  question  whether  a  railroad  bridge 
watchman,  by  continuing  in  his  employment,  and 
walking  across  the  bridge  on  the  cross-ties,  after 
a  bridge  repairer  bad  taken  up  a  footpath  and 
gnard  rail  strung  across  the  ties  for  his  use, 
assumed  the  risk  incident  to  defective  ties,  is 
for  the  jury. 

Faircloth,  (X  J.,  dissenting. 

Appeal  from  superior  court,  OoHford  coun- 
ty; Robinson,  Judge. 

Action  by  8.  M.  Bolden  against  the  South- 
ern Railway  Company.  Plaintiff  was  non- 
snlted,  and  be  appeals    Reversed. 

Schenck  ft  Schenck  and  C.  M.  Stedman.  for 
appellant    F.  H.  Biisbee,  for  appellee. 

DOUGLAS,  J.  This  is  an  action  for  dam- 
ages for  personal  taijurles  received  by  the 
plaintiff  through  the  alleged  negligence  of  the 
defendant  The  only  evidence  In  this  case 
was  tiiat  of  the  plaintiff,  who  testified  snb- 


stantlally  as  follows:  That  he  was  a  watch- 
man for  the  Southern  Railway  Company  at 
a  bridge  over  Reedy  Fork,  in  August  or  De- 
cember, 1895.  That  one  Relster  was  the 
bridge  builder  of  the  defendant,  under  the 
"supervision"  of  the  bridge  department  of  the 
Southern  Railway  Company.  That  Bolden 
was  under  the  control  of  the  said  Relster,  as 
a  watchman.  That  Relster  began  to  repair 
the  bridge.  That  before  Relster  began  on 
the  bridge,  there  were  two  planks  nailed 
down  between  the  rails  as  a  footway  over 
which  he  could  easily  walk,  and  that  there 
was  a  guard  rail  of  wood  outside  of  the  Iron 
rails  on  either  side,  which  had  daps  or  square 
notches  in  them,  that  fitted  down  on  the 
cross-ties,  and  were  confined  to  the  cross-ties, 
and  kept  them  from  slipping.  That  Relster 
took  up  this  footway  plank  and  the  guard 
rails,  which  made  it  much  more  diflScult  If 
not  dangerous,  for  plaintiff  to  walk  over  the 
bridge  in  the  discharge  of  his  duty.  That  the 
plaintiff  then  remonstrated  with  'Relster 
about  the  matter,  but  Relster  promised  him 
(Bolden)  that  he  would  fix  the  bridge  In  a 
day  or  two,  and  ordered  the  plaintiff  to  con- 
tinue his  work.  That  under  the  orders  of  the 
said  Relster,  and  relying  on  his  promise  to 
fix  the  bridge,  and  In  order  to  keep  his  Job, 
he  continued  In  the  discharge  of  his  duty, 
which  consisted  in  going  over  the  bridge, 
after  every  train  crossed,  to  see  that  It  was 
all  right  and.  If  the  cross-ties  had  been 
moved  out  of  place,  to  space  them  tip  again 
In  proper  shape.  That  the  company  furnished 
him  a  large  hammer  for  this  purpose,  called 
a  "spiking  hammer."  That,  about  the  fourth 
day  after  Relster  promised  him,  he  was  obey- 
ing orders,  and  at  the  further  end  of  the 
bridge  he  found  a  cross-tie  out  of  place,  about 
daylight  He  undertook  to  kno(^  it  back 
Into  place,  as  usual,  when  it  broke  at  the  end, 
where  it  was  resting  upon  a  piece  of  timber, 
and  It  grave  way  with  him,  causing  the  said 
Bolden  to  fall  some  distance,  onto  the  trestie 
of  the  bridge,  by  which  he  was  severely  and 
palnfuDy  Injured.  Bolden  knew  nothing  of 
the  defect  in  this  cross-tie.  It  looked  "per^ 
fectly  sound"  outside.  It  was  not  his  duty 
to  inspect  the  cross-tie  inside,  but  only  to  ob- 
serve It  on  the  outside,  as  he  passed  over  It 
That  It  was  the  Inspector's  duty  to  examine 
the  cross-tie  inside.  Witness  did  not  suppose 
that  there  was  "Immediate  danger"  In  dis- 
charging the  duty,  when  he  obeyed  the  order 
of  Relster  to  continue  in  the  usual  discharge 
of  bis  duty.  That  Relster,  the  bridge  builder, 
knew  of  the  defective  condition  of  the  bridge, 
and  that  It  needed  repairs.  That  one  Welker 
was  the  bridge  Inspector  of  the  defendant 
company.  Upon  the  foregoing  evidence,  his 
honor  intimated  the  opinion  that  the  plaintiff 
"was  not  entitled  to  recover."  The  plaintiff 
took  a  nonsuit 

This  presents  to  us  the  single  question 
whether,  taking  the  evidence  of  the  plaintiff 
to  be  true,  and  construing  It  In  the  light  most 
favorable  to  blm,  there  was  anything  more 
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than  a  mere  gclntllla  tending  to  prove  negli- 
gence on  the  part  of  the  defendant  If  there 
was  such  evidence,  then  the  case  should  have 
been  submitted  to  the  jury,  under  proper  In- 
structions. We  think  there  was  such  evi- 
dence strongly  tending  to  prove  negligence  on 
the  part  of  the  defendant;  but  whether  It 
was  sufficient  to  prove  such  negligence  Is  a 
question  for  the  Jury,  and  neither  for  as  nor 
for  the  court  below.  This  court  has  said  In 
Chesson  v.  Lumber  Co.,  118  N.  O.  69,  67,  23 
S.  B.  925,  that  "the  plalntlfT  was  Injured 
while  loading  trucks  with  lumber,  because 
the  stringers  that  supported  the  floor  of  the 
platform,  which  he  was  required  to  use,  were 
rotten,  when  an  ordinary  examination  would 
(as  a  witness  testified)  have  disclosed  Its  de- 
fect The  defendant  was  therefore  negligent 
In  that  aspect  of  the  evidence  If  It  failed  to 
have  snch  Inspection  made,  or  If  It  failed  to 
repair  the  stringers  within  a  reasonable  time 
after  discovering  their  condition.  The  two 
carpenters  employed  to  Inspect  the  platform, 
and  make  needed  repairs,  were.  In  so  far  as 
that  duty  was  concerned,  not  fellow  servants 
of  the  plaintiff,  but  representatives  of  the 
company,"— citing  Railroad  Co.  v.  Herbert,  116 
U.  S.  642,  6  Sup.  Ct  590.  '  To  this  may  be 
added  Hough  v.  Railway  Co.,  100  U.  S.  225. 

The  counsel  for  the  defendant  contended 
that  the  judgment  of  nonsuit  should  be  sus- 
tained on  account  of  the  evidence  ot  coor 
trlbutory  negligence  on  the  part  of  the  plain- 
tiff. This  question  has  been  so  fully  dis- 
cussed in  Cox  T.  Railroad  Oo.  (at  this  term) 
81  S.  B.  848,  that  It  Is  nseleaa  to  repeat  what 
we  have  there  said.  By  force  of  statute,  as 
well  as  a  settled  rule  of  decision,  the  plea  of 
contributory  negligence  is  an  affirmative  de- 
fense. In  which  the  burden  both  of  allegation 
and  proof  rests  upon  the  defendant  It  la 
true  that  contributory  negligence  may  be 
shown  by  the  evidence  of  the  plaintiff;  but 
whether  the  weight  of  that  evidence  Is  suffi- 
cient to  overcome  the  presumption  In  his 
favor  arising  from  the  burden  of  proof  la  a 
question  for  the  Jtiiy. 

The  action  of  the  plaintiff  In  going  upon 
the  bridge  was  argued  as  contributory  negli- 
gence, but,  If  it  be  viewed  as  an  Implied  as- 
sumption of  risk,  the  same  rule  will  apply. 
Both  doctrines  are  alike,  as  being  In  the  na- 
ture of  a  plea  of  confession  and  avoidance, 
inasmuch  as  they  are  affirmative  defenses. set 
up  to  excuse  the  negligence  of  the  defendant 
As  such,  the  burden  of  proof  la.  In  both  cases, 
upon  the  defendant  and  an  Issue  can  be 
found  In  Its  favor  only  by  a  jury.  The  doc- 
trine is  fully  discussed  in  an  elaborate  note 
in  Steel  Co.  v.  Mann  (111.)  40  Lawy.  Rep.  Ann. 
781  (8.  c.  48  N.  S>.  417),  and  also  in  the  Ameri- 
can and  Binglish  Encyclopedia  of  Law.  Bat 
It  la  useless  for  us  to  consider  It  at  greater 
length,  as  the  only  question  before  us  Is  not 
what  instructions  should  have  been  given  to 
the  jury,  but  whether  the  case  should  have 
been  submitted  to  the  jury.  For  error  In  the 
bitimatlon  of  his  honor,  the  Judgment  of  non- 


suit must  be  set  aside,  and  a  new  nlal  w- 
dered.    New  trial. 

FAIRCLOTH,  0.  J.,  dissents. 


(123  K.  C.  <S«1 

8TATB  T.  MISENHEIMBB. 
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DivoBca— DacLAaiTioKs  —  Foasiaa  Jvoonwwt— 
Slander — ISaiaob. 

1.  DeclarationB  of  defendant  that  be  had  en>-  | 
cared  a  divorce  from  prosecutrix  is  evidence  of         j 
the  fact  of  divorce  on  a  prosecotion  ot  him  for 
slandering  her.                    • 

2.  Judgment  on  another  state  is  not  admlssfliie 
in  evidence;  it  alone,  and  not  the  whole  record, 
as  required  tqr  the  act  of  congress,  being  cer- 
tified. 

3.  On  a  prosecatlon  for  slander,  defendant 
having  testified  that  what  he  said  to  A.  was 
what  inxMecntrlx  had  told  him,  and  that  he  so 
told  A.,  and  A.  not  having  contradicted  this,  but 
testified  that  what  defendant  told  hun  was  in 

a  friendly  conversation  between  them,  induced  i 
by  A.,  and  tiiat  defendant  exhibited  no  malice, 
but  sorrow  only,  it  was  error  to  charge  that 
malice  woold  lie  i^%8umed  if  prosecntrix  was  an 
innocent  woman,  but  the  jury  should  also  be  re- 
quired to  find  that  prosecntrix  had  not  told 
defendant  what  he  said  she  told. 

4.  The  character  of  prosecutrix  being  shown         i 
good  except  for  intercourse  with  him  before  her         | 
marriage  to  him,  she  is,  so  far  as  he  is  eon- 
cemed,  an  Innnjent  woman,  within  Codew  I  1113, 
relative  to  slander. 

Appeal  from  snperior  conrt,  Stanly  connty; 
Starbuck,  Judge.  i 

C.  G.  Misenhelmer  was  convicted  of  Blan- 
der, and  appeals.    Reversed. 

Adams  A  Jerome,  for  appellant.  The  At- 
torney Oeneral,  for  the  State. 

rnRCHBS,  J.  Thla  is  an  indlcbnoit  under 
the  statute  (Code,  |  1118)  for  slandnlng  aa 
Innocent  woman.  The  defendant  and  the 
prosecutrix,  L.  O,  Mlsoibelmer,  whom  tt  b 
alleged  the  defendant  had  slandered,  had  bees 
married,  but,  troubles  having  arisen  between 
them,  the  defendant  left  the  prosecntrix  (his 
wife),  and  went  to  the  state  of  Texas,  where 
he  remained  some  three  years,  when  he  re- 
turned. Upon  his  return  he  stated  that  while 
he  was  In  Texas  he  procured  a  divorce  hi 
the  courts  of  that  state  from  the  prosecutrix. 
The  prosecutrix  testified  that  while  drfend- 
ant  was  absent  papers  were  served  on  her  in 
a  case  of  the  defendant  against  her  in  an  ac- 
tion of  divorce  in  Texas.  The  state  also  of- 
fered in  evidence  a  properly  certified  "Judg- 
ment" of  a  court  in  Texas,  granting  a  divorce 
of  defendant  from  the  proseeutrtz.  Upon  the 
Tlew  we  take  of  the  case  presented  by  the 
record,  it  does  not  turn  opon  the  roling  of 
the  court  on  the  admission  of  evidence.  But, 
as  the  same  questions  may  be  presented  npmi 
another  trial,  and  as  we  have  considered 
them,  it  seems  to  be  proper  to  say  that,  in 
our  opinion,  the  admissions  of  the  defendant 
that  he  had  been  divorced  from  the  prosecu- 
trix were  competent  and  admissible  aa  evi- 
dence.  It  la  held  In  SUte  t.  Melton.  120  X 
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C.  581,  26  S.  E.  033,  In  an  Indictment  for  big- 
amy, that  the  admissions  of  tbe  defendant 
that  he  had  been  married  to  another  woman 
in  South  Carolina  were  admissible  as  evi- 
dence for  the  purpose  of  showing  a  former 
marriage.  And  we  do  not  see  the  difference 
in  principle  In  allowing  declarations  to  show 
marriage  and  In  allowing  declarations  to 
show  that  a  marriage  had  been  dissolved. 
But  as  It  seems  that  only  the  judgment  of 
the  court  of  Texas  was  certilled,  we  do  not 
think  this  was  a  compliance  with  the  act  of 
congress  (2  Code,  p.  732),  which  requires  that 
the  whole  record  shall  be  certltled.  For  thlB 
reason,  tbe  Judgment  offered  In  evidence  was 
hucompetent,  and  should  have  been  excluded. 
The  defendant  and  the  prosecutrix  were 
members  of  the  same  church,  and  the  church 
took  up  the  matter,  passed  resolutionB  re- 
quiring the  defendant  to  appear  before  the 
church  and  show  cause  why  he  abandoned 
his  wife,  and  appointed  a  committee  to  notify 
defendant  of  the  action  the  church  had  taken 
In  the  matter.  This  committee  waited  on  the 
defendant,  notlfled  him  of  tbe  action  the 
church  had  taken,  and  a  church  trial  ensued. 
The  statements  of  defendant  to  this  commit- 
tee and  the  statements  he  made  at  tbe  church 
trial  were  properly  excluded  by  the  Judge  on 
the  trial  below;  or,  where  ttaey  were  not  en- 
tirely excluded,  the  Jury  were  properly  In- 
structed that  there  was  no  presumption  of 
malice  against  the  defendant,  and  that,  to 
convict  the  defendant  on  these  statements, 
the  State  must  establish  malice  beyond  a 
reasonable  doubt  Bat  the  court,  after  prop- 
erly charging  the  Joey  as  to  the  other  evl> 
dence,  charged  them  as  follows  In  a  sepa- 
rate paragraph:  "That,  as  to  the  statement 
to  Allmond,  If  the  prosecutrix  was  an  Inno- 
cent woman,  the  law  presumed  that  the  state> 
ment  was  malicious,  and  the  burden  was  put 
upon  the  defendant  to  show  to  the  satisfac- 
tion of  the  Jury  that  it  was  not  malicious." 
In  this  paragraph  there  Is  error.  The  de- 
fendant alleged  that  the  prosecutrix  had  told 
him  what  he  told  Allmond,  and  that  he  only 
repeated  to  Allmond  what  the  prosecutrix 
had  told  him;  that  he  told  Allmond  tiiat 
prosecutrix  had  told  him  what  he  told  All- 
mond. This  was  not  contradicted  by  All- 
mond, but  he  testified  that  what  defendant 
told  him  was  In  a  friendly  conversation  be- 
tween them,  Induced  by  Allmond;  that  de- 
fendant exhibited  no  malice,  bat  sorrow  only. 
This,  in  our  opinion,  did  not  imply  malice,  un- 
less it  was  shown  that  the  prosecutrix  did 
not  tell  the  defendant  what  he  told  Allmond 
she  did;  and  that.  In  the  absence  of  the  flnd- 
hig  of  that  fact,— tliat  the  prosecutrix  had 
not  told  the  defendant  what  he  told  Allmond 
she  did,— there  was  no  presumption  of  mal- 
ice, and  tbe  burden  was  not  thrown  on  the 
defendant  to  rebut  such  presumption.  If 
the  court,  in  this  paragraph  of  the  charge, 
had  submitted  the  truth  of  this  statement  to 
the  Jury,  so  as  to  make  the  paragraph  read 
as  follows:      "That,   as   to   the    statement 


of  Allmond,  if  the  prosecutrix  was  an  Inno- 
cent woman,  and  she  had  not  told  the  de- 
fendant what  the  defendant  told  Allmond 
she  had,  the  law  presumed  that  the  state- 
ment was  malicious,  and  the  burden  was  put 
upon  the  defendant  to  show  to  the  satisfac- 
tion of  the  Jury  that  It  was  not  malicious,"— 
the  charge  would  have  been  correct 

It  was  in  evidence  and  admitted  that  the 
prosecutrix  had  had  sexual  Intercourse  with 
the  defendant  before  their  marriage  (under 
promise  of  marriage,  as  she  alleges),  and 
that  she  became  the  mother  of  a  child  about 
five  months  after  they  were  married.  But 
her  character  was  proved  to  be  good  before 
and  since  her  marriage,  with  this  exception. 
It  was  contended  by  the  defendant  and  the 
court  was  asked  to  charge  the  Jury,  that  it 
being  shown  and  adniiltted  that  the  prosecu- 
trix had  had  criminal  Intercourse  with  the 
defendant  before  their  marriage,  that  she 
was  not  an  Innocent  woman,  under  section 
1113  of  tiie  Code,  and  that  the  Jury  should 
return  a  verdict  of  not  guilty.  This  prayer 
for  instructions  was  properly  refused.  State 
T.  Grigg,  104  N.  0.  882.  10  a  a  684.  It  must 
be  understood  that  a  man  cannot  seduce  a 
virtuous  woman,  and  then  slander  her  with 
impunity,  and,  when  indicted  for  such  slan- 
der, claim  protection  against  the  penalties  of 
the  law  by  pleading  her  disgrace,  which  be 
bad  caused  to  be  brought  upon  her.  The  stat- 
ute would  fail  to  give  that  protection  to  Inno- 
cent women  that  was  Intended,  if  this  was 
allowed.  There  were  some  other  exceptions 
presented  by  the  re<^rd,  bnt  they  cannot  be 
sustained.  For  the  error  pointed  out  in  the 
charge  of  the  court  below,  there  must  be  a 
new  trial 

(U>  M.  C.  636) 


HABKINS  et  al.  r.  OITT  OF  ASHBVILLE!. 
(Bopreme  Court  of  North   OaroHDa.     Dee.  28, 

1898.) 
Eniniiit  DoifAni— Com)bmhatiok   PiiooaaDiNeB 

— NOTIOB. 

Falhire  of  tbe  city  authorities  to  give  no- 
tice of  condemnation  proceedlnga  to  the  holder 
of  the  legal  title  to  land  under  a  trust  deed, 
where  notice  was  given  to  the  grantor  In  the 
trust  deed,  who  was  In  possession  of  the  land, 
does  not  make  the  proceedings  void. 

Appeal  from  superior  court  Buncombe 
county;   Oreen,  Judge. 

Action  by  H.  S.  Harklns  and  others  against 
the  city  of  Asheville.  From  a  Judgment  of 
nonsuit,  plaintiffs  appeal.     Affirmed. 

Moore  &  Moore  and  Wbltson  &  Keith,  for 
appellants.    Geo.  A.  Shuford,  for  appellee. 

MONTGOMERY,  J.  At  the  conclusion  of 
the  evidence  his  honor  said  that  in  no  view 
of  the  evidence  were  the  plaintiffs  entitled  to 
a  verdict  and  Judgment  whereupon  the  plain- 
tiffs submitted  to  a  judgment  of  nonsuit  and 
appealed. 

On  the  chief  matter  In  dispute,  and  the  on- 
ly one  necessary  for  as  to  consider,  in  oar 
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view  of  the  case,  there  was  no  conflict  In  the 
evidence,  and  from  It  the  following  facts 
might  have  been  agreed  np<m  by  the  parties 
as  npon  a  controversy  submitted  without  ac- 
tion. If  they  had  so  desired:  That  In  Au- 
gust, 1881,  O.  W.  Cannon  was  In  the  posses- 
sion and  actual  occupation  of  a  parcel  of  land 
described  In  the  pleadings;  that  Cannon,  be- 
ing the  owner  of  the  property,  theretofore, 
on  the  13th  of  June,  1890,  executed  a  deed  of 
trust  to  G.  J.  McCape  npon  the  lot  to  secure 
a  debt  dne  to  Mrs.  Hendrlckson;  that  on  tbe 
11th  day  of  August,  1891,  the  proper  author- 
ities of  the  city  of  Ashevllle,  In  the  manner 
required  by  the  private  laws  of  the  general 
assembly  of  1883  (chapter  111),  condemned 
for  the  purposes  of  a  public  street  a  part  of 
the  lot  described  In  the  complaint;  that  the 
Jury  summoned  to  assess  the  damages  made 
report,  to  which  report,  cm  account  of  In- 
sufficiency of  damages.  Cannon  made  excep- 
tion; that  by  consent  of  defendant  and  Can- 
non arbitrators  were  appointed  to  settle  the 
matter,  and  to  flx  the  amount  of  damages; 
that  the  arbitrators  met,  and  agreed  upon  the 
damages,  reported  the  same,  and  the  amount 
was  paid  by  the  dty  to  Cannon;  that  notice 
of  condemnation  was  given  to  Cannon,  and 
no  notice  given  to  McCape,  trustee;  that  the 
land,  since  Its  condemnation  In  1891,  has 
been  used  as  a  public  street;  that  under  a 
sale  of  the  property  made  by  one  Westall,  a 
substituted  trustee  In  place  of  McCape,  In  1805, 
the  plaintiff  became  the  purchaser  of  the 
whole  lot  of  land,  and  received  a  deed  there- 
for. In  the  arg:ument  here  the  counsel  for 
the  plaintiffs  questioned  the  power  of  the 
city  authorities  to  condemn  the  piece  of  land 
for  a  public  street,  but  upon  a  review  of  the 
trial  It  appears  that  that  objection  was  not 
made  in  the  court  below.  The  case  was  tried 
on  the  theory  that  the  land  had  been  con- 
demned and  the  street  laid  out  by  the  dty 
authorities  under  the  powers  of  law  and  un- 
der the  authority  of  the  act  of  the  general 
assembly.  The  meeting  of  the  Jury  for  the 
assessment  of  damages,  the  dissatisfaction  of 
Cannon  to  the  amount  of  the  assessment,  the 
submission  of  the  dispute  between  Cannon 
and  the  dty  authorities  on  the  question  of 
the  assessment,  the  award  of  the  arbitrators, 
and  the  paymoit  at  the  amount  mentioned  In 
the  award,  were  aU  put  In  evidence  by  the 
defendants  without  objection  on  the  part  of 
the  plaintiffs.  The  contention  on  the  trial 
below  was,  not  that  the  dty  authorities  acted 
ultra  vires,  but  that  they  failed  to  give  no- 
tice of  condemnation  proceedings  to  the  trus- 
tee, McCape;  that  the  notice  to  Cannon,  the 
equitable  owner,  who  was  In  possession  at 
the  time  of  condemnation,  was  not  a  suffl- 
dent  notice,  and  that  the  whole  proceeding 
was  void.  It  is  a  fundamental  principle  that 
the  state  In  the  ezerdse  of  the  right  of  emi- 
nent domain  cannot  appropriate  the  property 
of  an  Individual  without  making  to  the  In- 
dividual due  comi>ensatIon  for  the  property 
taken.    It  cannot  be,  however,  that  in  a  case 


where  a  dty  has  condemned  a  piece  9t  land, 
the  property  of  an  individnal,  for  the  purpose 
of  a  public  street,  that  the  proceeding  can  be 
held  void  because  of  a  fallare  to  g;ive  notice 
to  all  persons  who  may  have  had  an  Inter- 
est in  the  land.  If  the  proceedings  of  con- 
demnation be  infra  vires,  the  ctxidemnatioo 
and  appropriation  to  tlie  public  use  of  the 
land  must  stand,  and  the  only  question  that 
can  be  left  for  settlement  would  be  the  com- 
pensatliHi  to  the  owner  of  the  property. 
Land  v.  RaUroad,  107  N.  C.  72,  12  S.  E.  125; 
Narron  v.  Railroad  Co.,  122  N.  C  868,  29 
S.  B.  3S6.  The  question  as  to  whom  the 
compensation  for  the  land  condemned  by  the 
dty  should  have  been  paid— whether  to  Oan- 
non,  the  trustor,  or  to  McCape,  the  trustee, 
of  Mrs.  Hendrickson— is  not  raised  in  this 
case.  There  was  no  error  In  the  ruling  of 
his  honor,  and  the  Judgment  is  afflrmed.  Af- 
firmed. 

(Ut  N.  a  IK) 

STATE  V.  HINSON. 

(Sapreme  Ooort  of  North  Candina.     Dee.  ZS, 

188&) 

CanfiHAi.  IiAW— Appbals  bt  Btatm— Oouais 

Tkial  Db  Novo. 

1.  A  mlinc  of  the  aoperior  court  grantinK  a 
trial  de  novo  In  that  court  to  one  convicted  ia 
a  criminal  drcoit  court  is  not  one  of  the  cases 
enumerated  tiy  Code,  1 1237,  in  which  the  state 
maj  appeal. 

2.  Under  the  oonstitatioo,  an  appeal  cannot  bs 
tak«i  from  the  crfaninal  drcoit  courts  direct  t» 
the  sujnreme  court 

8.  Under  Oode,  (  800,  providing  that  Hne  prac- 
tice and  pleading  in  the  .inferior  ooorta  wmh  be 
as  proyioed  for  the  superior  courts,  and  that 
appeals  may  be  taken  from  these  oonrta  to  the 
superior  courts  for  error  assigned  in  matters  of 
law  in  the  same  manner  as  provided  for  appeals 
from  the  superior  courts  to  the  soprema  conrt. 
and  the  final  decision  of  each  superior  court 
shall  1>e  certified  to  the  coort  below,  that  final 
judgment  may  be  rendered,  one  convicted  in  aa 
Inferior  coort  is  not  entitled  to  a  trial  de  novo 
on  aa  appeal  to  the  soperior  ooort. 

Appeal  from  superior  court,  He<^aibnrg 
county;  Starbuck,  Judge. 

Jasper  Hlnson  was  convicted  of  murder, 
and  was  granted  a  trial  de  novo  in  tbe  so- 
perior  court    The  state  appeals.    Dlsnolaaed. 

Tbe  Attorney  General,  for  the  State.  Os- 
borne, Maxwell  ft  Eeerans  and  Clarkaon  ft 
Dnls,  for  appellee. 

FAIRCLOTH,  0.  J.  The  defendant  was 
indicted  In  the  circuit  criminal  conrt  ct  Meck- 
lenburg county  for  murder,  and  convicted. 
The  case  was  certified  to  the  superior  court 
of  said  county,  and  there  the  defendant  dalnt- 
ed  the  right  to  have  his  case  tried  on  its  met^ 
its  before  a  Jury.  The  solicitor  of  tbe  su- 
perior conrt  contended  that  his  honor  should 
only  hear  and  pass  upon  questions  of  law 
presented  in  the  record  from  the  criminal 
court  His  honor  ruled  that  the  defendant 
was  entitled  to  a  trial  de  novo  in  the  snpeitor 
court,  and  the  solicitor  appealed. 

The  appeal  must  be  dismissed,  as  It  la  not 
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one  of  the  only  Instances  In  which  the  state 
can  appeal.  Ck)de,  S  1237;  State  t.  Moore,  84 
N.  O.  724.  The  question  argued  Is  of  snch 
public  Importance  that  we  have  no  hest 
tancy  In  passing  on  It  without  further  delay. 
In  State  v.  Ray,  122  N.  C.  1097,  28  S.  B.  61, 
it  was  held  that  the  act  of  1896  (chapter  75,  } 
5)  providing  that  appeals  to  the  supreme 
court  may  be  prosecuted  from  the  Judgments 
of  said  criminal  courts  In  the  same  manner 
as  from  the  superior  courts  was  unconstitu- 
tional, and  that  decision  applies  equally  to  the 
same  act,  chapter  156,  {  5.  State  v.  Haywood 
Co.  Oom'rs,  122  N.  0.  661,  29  8.  K.  60.  No 
appeal  can  lie  from  a  criminal  or  Inferior 
court  direct  to  the  supreme  court  State  t. 
Hanna,  122  N.  C.  1076,  29  8.  B.  353.  The 
ap];>eal  must  be  taken  to  the  superior  court 
and  thence  to  the  supreme  court  Rhyne  t. 
Upscombe,  122  N.  C.  650,  29  8.  B.  57. 

Recurring  to  the  main  question,  was  the 
defendant  entitled  to  a  trial  de  novo  In  ttie 
superior  court?  The  question  is  answered  by 
Code,  {  809  (Acts  1879,  c.  141;  Const  art.  4, 
i  8),  in  these  words:  "The  practice,  pleading, 
process  and  procedure  in  such  (inferior) 
courts  shall  be  In  all  respects  as  provided  for 
the  superior  courts.  Appeals  may  be  taken 
from  these  courts  to  the  superior  courts  in 
term  time  for  error  assigned  In  matters  of 
law  in  the  same  manner  and  under  the  same 
restrictions  provided  by  law  for  appeals  from 
the  superior  courts  to  the  supreme  court,  and 
the  final  decision  of  each  superior  court  shall 
be  certified  to  the  court  below  that  final  Judg- 
ment may  be  rendered."  In  State  t.  Thomp- 
son, 83  N.  C.  595,  and  State  v.  Ham,  Id.  690, 
It  was  expressly  held  that  a  defendant  con- 
victed in  the  inferior  court  was  not  entitled 
to  a  trial  de  novo  upon  an  appeal  to  the  su- 
perior court,  but  only  to  a  review  of  qaea- 
tlons  of  law  passed  upon  by  the  Inferior 
court.  Our  conclusion  is  that  the  defendant 
was  not  entitled  to  a  trial  de  novo  In  the 
superior  court,  but  only  to  a  review  of  mat- 
ters of  law  or  legal  inference  found  in  the 
case  on  appeal  from  the  criminal  court  Un- 
der the  broad  provisions  of  the  Code  (section 
800),  the  cause  goes  from  the  criminal  to 
the  superior  coart  by  appeal,  as  it  does  from 
the  superior  to  the  supreme  court.  The  ap- 
peal should  contain  a  concise  statement  of 
the  case,  as  In  appeals  to  this  court  from  the 
mpertor  coxirts.    Appeal  dismissed. 


023  N.  a  6M) 
PBLLBTIBR  v.  GRBBNVILIiB  LUMBEB 

CO.  et  al. 

(Snpreme  Court  of  North  Carolina.     Dee.  23, 

189S.) 

RsoEiTHBa  —  Jddohent  —  BxBccTioir  —  LsAVB  or 
Court— Disc  iiETi  os. 

1.  Property  in  the  hands  of  a  receiver  cannot 
be  sold  under  execution  withont  leave  of  court 

2.  A  court  may  nant  leave  to  sell  land  under 
a  jadgment,  th'>ugL  the  land  is  in  the  hands  of 
a  rec-eirer  of  one  holding  title  subject  to  the 
judgment  lien. 


3.  A  vacaticxi  of  an  order  restraining  a  Judg- 
ment creditor  from  gelling  land  in  the  hands  of 
a  receiver  impliedly  gives  leave  to  sell. 

4.  Where  a  receiver  is  appointed  tor  a  cor- 
poration holding  land  subject  to  a  judgment  lien, 
and  the  creditors  of  the  corporation  ask  for  a 
division  of  the  land  into  building  lots,  and  for  a 
sale  by  the  lot,  the  expenses  to  be  paid  from  th» 
proceeds  of  sale,  it  is  a  proper  exercise  of  dis- 
cretion to  give  the  Judgment  creditor  leave  to 
sell. 

Appeal  from  superior  court.  Craven  coun- 
ty; Bryan,  Judge. 

Proceedings  by  P.  H.  Pelletier  against  the 
Greenville  Lumber  Company  and  others  to 
place  said  company  in  the  hands  of  a  receiv- 
er as  an  Insolvent  From  an  order  refushig 
to  continue  an  injunction  against  the  sale  of 
the  company's  land  under  a  Judgment  for 
Mrs.  Callle  Langston,  plaintitT  appeals.  Af- 
firmed. 

Clark  ft  Gulon,  for  appellant  Jones  ft 
Boykin,  for  defendant  Joyner. 

DOUGLAS,  J.  This  case  comes  before  us 
on  an  appeal  from  the  refusal  of  the  court 
below  to  continue  an  injunction  against  the 
sale  of  real  estate  of  the  defendant  corpora- 
tion under  a  Judgment  In  favor  of  Mrs.  Cal- 
lie  Langston,  now  CalUe  Joyner.  There  Is 
no  question  that  this  land  is  subject  to  ex- 
ecution under  this  Judgment,  as  held  in  Lang- 
ston V.  Improvement  Co.,  120  N.  C.  132,  26 
8.  B.  644.  That  Judgment  is  superior,  not 
only  to  the  claims  of  all  the  other  Judgment 
creditors  in  this  case,  but  even  to  the  original 
title  of  the  insolvent  corporation  itself.  The 
only  question  Is  whether  the  land  can  be 
levied  upon  and  sold  nnder  that  Judgment 
while  in  the  hands  of  a  receiver.  In  other 
words,  can  land  belonging'  to  an  insolvent  cor- 
IMiutlon  be  sold  after  the  appointment  and 
possession  of  a  receiver  upon  a  valid  Judg- 
ment obtained  before  such  appointment?  We 
think  that  as  a  matter  of  right,  the  land  can- 
not be  sold  without  leave  of  the  court  Prop- 
erty in  the  actual  or  constructive  possession 
of  the  receiver  Is  In  custodla  legls,  as  the 
possession  of  the  receiver  is  that  of  the  court, 
—he  being  merely  the  hand  of  the  court  This 
exdusive  possession  of  the  receiver  does  not 
Interfere  with  or  disturb  any  pre-existing 
Uena,  preferences,  or  priorities,  but  simply 
prevents  their  execution,  by  holding  the  prop- 
erty intact  until  the  relative  rights  of  all  par- 
ties can  be  determined.  Another  essential 
object  sought  to  be  obtained  by  the  appoint- 
ment of  a  receiver  for  an  insolvent  corpora- 
tion is  to  prevent  the  sacrifice  of  its  assets 
by  a  multiplicity  of  suits  and  petty  execu- 
tions. Both  these  objects  would  be  destroyed 
by  permitting  any  one,  no  matter  what  may 
be  his  title  or  claim,  to  interfere  with  prop- 
erty in  custodla  legls  without  leave  of  the 
conrt  by  which  such  custody  Is  held.  1 
Freem.  Bx'ns,  {  120;  Beach,  Rea  {{  207,  213, 
738;  High,  Bee.  i  163;  20  Am.  &  Bng.  Enc. 
Law,  138.  Under  the  old  equity  practice, 
when  a  person  holding  a  prior  or  paramoun' 
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claim  or  title  was  prejudiced  by  having  a 
receive  put  in  bU  way,  the  course  was  ei- 
ther to  give  him  leave  to  bring  an  ejectment, 
or  to  permit  lilm  to  l>e  examined  pro  Interesse 
suo.  The  Bame  result  can  now  be  accom- 
pllBbed  bj  a  petition  and  motion  In  the 
cause.  In  the  case  of  Wlswall  v.  Sampson, 
14  How.  52,  66,  where  this  question  Is  fully 
and  ably  treated,  the  court  says,  "A  party, 
therefore,  holding  a  Judgment  which  Is  a 
prior  Hen  upon  the  property,  the  same  as  a 
mortgagee.  If  desirous  of  enforcing  it  against 
the  estate  after  it  lias  been  taken  into  the 
care  and  custody  of  the  court,  to  abide  the 
flnal  determination  of  the  litigation,  and  pend- 
ing that  litigation,  must  first  obtain  leave  of 
the  court  for  this  purpose."  We  cannot  as- 
sent to  the  doctrine  laid  down  by  Chancellor 
Walworth  in  Bank  v.  Schermerhom,  9  Paige, 
372,  878,  that  real  estate  in  the  custody  of  a 
receiver  can  be  levied  upon  and  sold  under 
execution,  provided  only  that  the  actual  pos- 
session of  the  receiver  is  not  interfered  with. 
Its  practical  effect  would  be  either  to  permit 
outside  parties  to  stop  all  further  proceedings 
of  a  court  of  equity  by  disposing  of  the  sub- 
ject-matter in  controversy,  or  else  to  put  that 
court  in  the  position  of  holding  simply  the 
naked  possession  of  property,  and  gravely 
proceeding  to  determine  who  would  have 
been  entitled  to  the  property  if  It  had  not 
been  sold.  This  doctrine  Is  distinctly  denied 
in  Wlswall  y.  Sampson,  supra,  where  It  Is 
said  that  the  court  must  administer  the  prop- 
erty "Independently  of  any  rights  acquired 
by  third  persons  pending  the  litigation;  oth- 
erwise the  whole  fund  may  have  passed  out 
of  Its  hands  before  the  final  decree,  and  the 
litigation  become  fruitless."  The  case  of 
Slclnner  v.  Maxwell,  68  N.  C.  400,  although 
dealing  with  personal  property,  lays  down 
the  same  general  rule. 

As  It  is  well  settled  that  the  property  can- 
not be  sold  under  execution  without  leave  of 
the  court,  it  Is  equally  clear  that  in  proper 
cases  such  leave  can  be  given.  A  court  of 
equity  is  not  required  to  retain  possession  of 
proi>erty  when  It  would  be  Inequitable  to  do 

BO. 

It  simply  remains  to  be  seen  whether  the 
Judgment  creditor  has  leave  of  the  court,  ex- 
press or  implied,  to  proceed  with  his  execo- 
tlon.  Upon  the  hearing  of  the  matter  the 
court  decreed  "that  the  said  injunction  to 
the  hearing  Is  hereby  refused;  that  the  re- 
straining order  heretofore  granted  is  vacated, 
•  •  •  and  the  said  Callle  Joyner  recover 
her  costs  incurred  herein."  We  think  that 
this  unqualified  refusal  of  the  court  to  con- 
tinue the  injunction  is  Implied  leave  to  pro- 
ceed. As  his  honor  does  not  base  his  action 
upon  want  of  power,  we  must  assiune  that 
he  acted  In  his  equitable  discretion;  and  we 
think  that  this  discretion  was  properly  exer- 
cised, under  all  the  circumstances  of  the  case. 
The  Judgment  of  Mrs.  Joyner  is  paramount 
to  the  original  title  of  the  defendant  corpora- 
tion,  and  la,  of  course,   paramount   to  all 


claims  of  its  creditors.  Tbey  are  asking  to 
have  the  land  divided  up  into  building  lots, 
and  sold  by  the  lot,  at  the  cost  of  the  Curd, 
and  consequently  at  the  risk  of  Mrs.  Joyner. 
If  tbey  wish  the  land  so  sold,  they  have  the 
privilege  of  paying  ofT  Mrs.  Joj^er,  and  then 
speculating  in  the  land  at  their  own  risk,  and 
in  their  own  way.  The  Judgment  is  affirm- 
ed.  Afllrmed. 

CLARE,  J.  (concurring  In  result).  If  it 
was  the  Judgment  debtor  who  had  been 
placed  in  the  hands  of  a  receiver,  the  latter 
might  have  applied  for  an  order  of  the  court 
restraining,  in  the  Interest  of  the  fond  be 
represents,  the  Judgment  creditor  from  en- 
forcing his  lien  by  sale;  but  even  In  sucb 
case  the  order  is  not  a  matter  of  right,  but 
rests  in  the  discretion  of  the  cotirt.  There 
are  many  authorities  that  the  sale  of  real 
estate  In  such  case  under  the  lien  of  a  prior 
Judgment  is  lawful,  and  is  not  a  contempt 
of  court  (High,  Bee.  (  171;  Bank  v.  Schermer- 
hom, 9  Paige,  372);  and  the  purchaser  ac- 
quires a  valid  title  when  the  Hen  of  the  Judg- 
ment is  prior  to  the  date  of  the  appointment 
of  the  receiver  (Beach,  Bee.  S  200;  Bank  v. 
Blsley,  19  N.  Y.  369),  because  the  receiver 
takes  subject  to  aU  valid  liens  (Trust  Go.  v. 
Smith,  158  III.  417, 41  N.  B.  1076).  The  role  is 
different  as  to  personal  property,  because  that 
is  in  the  actual  possession  of  the  receiver, 
and  there  is  no  lien  acquired  without  a  levy. 
Skinner  t.  Maxwell,  68  N.  C.  400.  Bat  this 
case  is  far  stronger  in  support  of  bis  honor's 
action  In  refusing  the  restraining  order.  Here 
the  Judgment  debtor  had  executed  a  mort- 
gage, which  this  court  held,  at  a  late  term 
(Langston  v.  Improvement  Co.,  120  N.  C.  132. 
26  S.  E.  644),  was  subject  to  the  prior  lien 
of  the  Judgment  creditor.  At  the  sale  under 
that  mortgage  the  Greenville  Lumber  Com- 
pany bought,  subject,  of  course,  to  Lang- 
ston's  Judgment  lien.  The  plaintiff  herein 
Instituted  this  proceeding  to  place  such  pur- 
chaser, the  defendant  herein,  the  stud  Green- 
viUe  Lumber  Company,  In  the  hands  of  a 
receiver,  as  insolvent,  and  In  that  proceeding 
to  wind  up  the  affairs  and  to  distribute  the 
assets  of  that  company.  In  which  Langston. 
the  Judgment  creditor  of  the  mortgagor,  has 
no  Interest  or  right  to  participate,  and  to 
which  proceeding  he  Is  not  a  party,  but  in 
every  sense  a  stranger;  being  neither  a 
stockholder  in,  nor  creditor  of,  such  company. 
The  notice  Is  issued  to  him  to  show  cause  why 
he  should  not  be  restrained  from  proceeding 
to  enforce  his  lien  against  the  land.  The 
purchaser  at  the  mortgage  sale  has  no  equity 
to  stay  him  from  collecting  his  Judgment 
having  bought  with  notice  thereof,  and  the 
receiver  of  such  purchaser  is  in  no  better  or 
stronger  case.  A  case  very  much  in  point  is 
Carlln  t.  Hudson,  12  Tex.  202,  In  which  it 
was  held  that  a  restraining  order  would  not 
be  granted  to  the  purchaser  from  a  Judgment 
debtor  to  restrain  a  sale  under  the  prior  Judg 
ment  lien.    It  would  be  a  great  hardship  u|> 
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«n  Judgment  credltora  If  tbey  could  be  re- 
•trained  from  enforcing  collection  of  a  Judg- 
ment and  lien  glren  by  tbe  court  Indefinitely, 
till  the  receivers  of  Insolvent  purchasers,  who 
buy  subsequent  to,  and  with  notice  of,  the 
Judgment  shall  at  their  leisure  wind  up  and 
distribute  the  assets  of  such  insolvents.  In 
which  assets  a  Judgment  creditor  of  the  ven- 
dor has  no  interest  His  lien  is  prior  to  that 
of  the  purchaser  from  the  Judgment  debtor, 
and  he  should  not  be  hindered  and  delayed 
by  such  purchasers  going  into  liquidation. 
Bostlc  T.  Young,  U6  N.  C.  766,  21  8.  B.  B52. 

023  N.  C.  678) 

McOLURB  et  al.  v.  SPIVET  et  al. 

(Supreme  Court  of  North  Carolina.     Dec  28, 

1898.) 

WlIXS— PkOBATB — COIXATBBAL  ATTAOKk 

Under  Code,  }  2148,  recoiling  the  clerk  of 
tbe  superior  court  to  take  the  proofs  and  exam- 
ination of  the  witnesses  tonchmg  the  execution 
at  a,  will,  and  embody  the  same  in  his  certifi- 
cate of  Nobate  and  record  it  with  the  will,  and 
section  2160,  dedaring  such  record  and  probate 
concInsiTe  of  the  validitr  of  the  will  till  it  is 
vacated  on  appeal  or  declared  void  by  a  compe- 
tent tritmnal,  tne  probate  fagr  the  clerk  is  a  judi- 
cial acL  and  cannot  be  vacated  in  a  collateral 
proceeding  on  the  ground  that  the  handwriting 
of  testates  was  proved  by  only  one  of  the  wit- 
to  the  wiU. 


Appeai  from  superior  court,  aherokee  coun- 
ty; Norwood,  Judge. 

Action  by  W.  H.  McGlnre  and  another 
against  S.  M.  Spivey  and  another.  Jndgment 
for  plaintiffs.   Defendants  appeal.   Affirmed. 

J.  W.  Cooper  and  A.  C.  Avery,  for  appel- 
lants.   Ferguson  &  Ferguson,  for  appellees. 

M0NT60MBBT,  J.  The  plaintiffs  Intro- 
duced grants  from  the  state,  taking  title  to 
the  land  out  of  the  state,  and  also  subsequent 
and  successive  conveyances  connecting  their 
title  with  the  grants.  The  defendants  offer- 
ed no  evidence.  His  honor  told  the  Jiuy 
that,  if  they  believed  the  evidence,  tbey  should 
find  the  first  Issue,  "Are  the  plaintiffs  the 
owners  of  the  land  described  in  the  com- 
plaint?" in  favor  of  the  plaintiffs,  and  there 
was  no  error  in  that  Instruction. 

In  the  plaintiffs'  chain  of  tlQe  the  will  of 
A  W.  Splvey  was  introduced  as  evidence. 
The  defendants  objected  to  the  same,  on  the 
ground  that  it  had  not  been  proved  accord- 
ing to  the  requirements  of  tbe  Code.  One  of 
the  subscribing  witnesses,  after  tbe  will  was 
attested,  removed  from  the  state,  and  a  wit- 
ness to  his  signature  and  handwriting  proved 
tbe  same;  but  there  was  no  proof  of  the 
handwriting  of  tbe  testator,  except  the  testi- 
mony of  the  other  living  witness  to  the 
W'ill,  and  that  was  tbe  objection  raised  by 
the  defendants.  There  is  no  force  in  the 
objection.  Section  2149  of  tbe  Code  requires 
that  the  clerk  of  the  superior  court  shall 
take,  in  writing,  the  proofs  and  examinations 
of  tbe  witnesses  touching  tbe  executions  of 
wills,  and  that  the  substance  of  tbe  same  shall 


be  embodied,  in  case  the  will  is  admitted  to 
probate,  in  bis  certificate  of  the  probate,  and 
that  the  clerk  record  the  same  with  the  will. 
Tbe  proofs  and  examinations  must  be  filed  lu 
bis  office.  Section  2150  of  the  Code  reads: 
"Such  record  and  probate  are  conclusive  in 
evidence  of  the  validity  of  tbe  will  until  It 
is  vacated  on  appeal  or  declared  void  by  a 
competent  tribunal."  Tbe  probate  of  a  will 
by  the  clerk  of  the  superior  court  Is  there- 
fore a  Judicial  act,  and  his  certificate  is  con- 
clusive of  the  question  adjudicated  until  it  la 
vacated  or  declared  void  by  a  competent  tri- 
bunal, in .  a  proceeding  Instituted  for  that 
purpose.  If  the  probate  of  a  will  could  be 
vacated  In  a  collateral  manner,  as  is  sought 
to  be  done  in  this  case,  because  of  some  fail- 
ure of  the  clerk  to  examine  the  witnesses 
thereto  in  the  strictest  matters  of  the  law, 
or  to  have  proved  by  them  some  matter  of 
detail  reqtUred  by  statute,— thus  rendering  aU 
that  might  have  been  done  in  the  administra- 
tion of  the  estate  void  and  of  no  effect,— in- 
terminable confusion  would  result,  and  tbe 
office  of  executor  o*  administrator  would  be 
so  embarrassing  and  so  full  of  pecuniary  risk 
to  those  officers  that  the  settlement  of  es- 
tates of  deceased  persons  (probably  the  most 
Important  of  human  transactlonB)  could  hardly 
be  bad.  But  tbe  matter  luis  been  decided  by 
this  court  In  Mayo  v.  Jones,  78  N.  C.  402, 
It  is  said:  "There  is,  however,  a  difference 
in  the  formal  probate  of  a  deed  for  registra- 
tion and  the  formal  probate  of  a  will.  A 
deed  Is  proved  by  witnesses  or  acknowledged 
by  the  grantor  for  registration,  for  preserva- 
tion, and  for  notice  as  a  substitute  for  livery 
of  seisin.  But  the  formal  proof  of  a  wHl 
amounts  to  more  than  that  •  *  •  When 
the  probate  Judge  takes  probate  of  a  will  In 
common  form,  where  there  are  no  parties 
present  to  look  after  their  taiterests,  and  he 
Ims  the  Interests  of  all  in  his  hands,  it  is 
Just  and  proper  that  he  should  satisfy  him- 
self, not  only  of  the  formal  execution  of  the 
will,  but  of  the  capacity  of  the  testator;  be- 
cause the  law  attaches  great  solemnity  to  bis 
action,  and  makes  bis  record  of  probate  con- 
clusive as  to  all  tbe  world  until  it  shall  be 
vacated  by  a  competent  tribunal.  Bat  where 
the  parties  interested  come  forward,  and 
make  an  issue,  and  go  before  a  Jury  to  try 
the  validity  of  the  will,  It  takes  precisely 
the  same  form,  and  is  governed  by  tbe  same 
rules,  as  tbe  trial  of  the  validity  of  a  deed 
or  any  other  instrument.  Most  of  the  confu- 
sion and  conflict  of  decisions  upon  the  ques- 
tion has  £:rown  out  of  the  fact  that  the  dis- 
tinction between  probate  in  common  form  and 
tbe  trial  of  an  issue  devisavit  vel  non  before 
a  Jury  has  not  been  observed." 

The  defendants  set  up  a  counterclaim 
agabist  the  plaintiffs  in  these  words:  "That 
the  defendants  recover  from  tbe  plaintlfTs  the 
sum  of  $26,  as  forfeiture  for  buying  his  land 
under  pretended  titles,  one  half  to  the  use  of 
Clay  county,  and  the  other  half  to  tbe  use  of 
these  defendants  for  suing  tor  the  same' 
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It  Is  amusing  to  notice  the  Intense  earnest- 
ness with  which  the  defendant  G.  B.  Cardon 
presses  this  matter  of  the  counterclaim  In 
the  brief  filed  by  himself.  He  Insists,  not- 
withstanding that  the  plaintiffs  made  out 
their  case  nud  were  entitled  to  the  possession 
of  the  land,  that,  because  the  plaintiffs  did 
not  reply  to  the  counterclaim,  therefore  the 
defendants  were  entitled  to  judgment  on  ac- 
count of  the  counterclaim;  and  he  cites  us 
to  section  1333  of  the  Code  (Rev.  Code,  c.  48, 
I  7;  32  Hen.  VIH.  c.  9,  IS  2,  4)  as  the  founda- 
tion of  his  counterclaim.  It  Is  only  necessary 
to  say  that  that  section  of  the  Code  Is  in- 
operative, as  It  was  repealed  by  section  177 
of  the  Code  (Acts  1874-75,  c.  256,  }  1).  There 
was  no  error,  and  the  judgment  is  affirmed. 


(UI  N.  C.  682) 

STATE  ex  rel.  TILLERY,  County  Treasurer, 
▼.  CANDLETR,  Sheriff,  et  al. 

(Supreme  Court  OC  North  Carolina.     Dec.  23, 
1888.) 

GiAiiea  or  Pabtibs— Appbai/— Dzoisioni  Rbtibw- 

ABLB. 

1.  Where,  pending  on  action  by  the  state,  on 
the  relaticKi  of  county  commissioners,  to  recover 
taxes  of  a  defaulting  collector,  the  legislature 
changes  the  law  requiring  such  actions  to  be 
brought  on  the  relation  of  the  board  of  educa- 
tion, it  is  proper  to  allow  a  substitution  of  the 
board  of  education  as  relator. 

2.  A  demurrer  presents  no  questions  for  re- 
view, where  it  was  filed  by  appellant,  and  was 
SDstained. 

Appeal  from  superior  court,  Madison  coun- 
ty;  Hoke,  Judge. 

Action  by  the  state,  on  the  relation  of  B. 
Tlllery,  treasurer  of  Madison  county,  against 
C.  B.  Candler,  as  sheriff  and  tax  collector, 
and  others.  From  an  order  allowtaig  a  sub- 
stitution of  the  board  of  education  in  lieu 
of  the  relator,  defendants  ai^jeaL    Affirmed. 

W.  W.  Zachary  and  Geo.  A.  Shuford,  for 
appellants.     J.  M.  Gudger,  Jr.,  for  appellee. 

PURGHBS,  J.  This  action  was  originally 
brought,  on  the  relation  of  TiUery,  treasurer 
of  Madison  county,  against  the  defendant 
Cbndler,  as  sheriff  and  tax  collector,  and  bis 
bondsmen,  for  falling  to  pay  over  and  ac- 
count for  the  taxes  of  the  county.  After  the 
action  was  commenced,  and  before  It  was 
tried,  the  legislature  changed  the  law  so  as 
to  make  it  the  dnty  of  the  connty  commis- 
sioners to  bring  such  actions.  To  meet  this 
legislative  change  in  the  relator,  the  plaintiff 
moved  to  amend  the  complaint  by  substitut- 
ing the  names  of  the  commissioners  for  that 
of  treasurer.  This  motion  was  allowed,  and 
defendants  appealed  to  this  court,  where  the 
action  of  the  court  below  was  approved  and 
affirmed.  118  N.  a  888,  24  S.  E.  709.  The 
case  went  back,  bnt  before  it  could  be  tried 
the  legislature  made  another  change,  making 
the  county  board  of  education  the  proper  re- 
lator in   such   actions.      Plaintiff  again,   at 


spring  term,  1S98,  found  that  be  bad  been 
again  legislated  out  of  court,  and  anotho' 
motion  was  made,  to  be  allowed  to  snbstitntf 
the  board  of  education  Instead  of  tbe  boari! 
of  commissioners.  This  was  allowed,  and 
defendants  again  appealed. 

The  only  question  presented  by  the  appeal 
Is  whether  the  judge  had  the  power  to  make 
this  order  or  not  And  this  very  point  is  de- 
cided In  this  case  at  Fetwnary  term,  1896. 
Tlllery  ▼,  Candler,  118  N.  a  888,  24  a  E. 
709.  It  Is  true  that  defendants  demmred 
and  the  demurrer  was  sustained.  Therefore. 
Willie  the  demorrer  was  argued  by  counsel 
for  defendants,  no  question  is  presented  by 
the  demurrer,  for  the  reason  that  It  was  sns- 
talned. 

There  Is  something  about  this  case  ratiier 
remarkable  to  our  minds.  When  it  was  here 
before,  there  was  nothing  In  the  case  special- 
ly to  attract  our  attention.  But  it  appean 
that,  after  the  first  change  In  the  law  with 
regard  to  the  formal  parties,  before  a  trial 
could  be  had  after  the  necessary  change  of 
the  plaintiff  relator  had  been  made,  another 
legislative  change  is  made,  and  another  order 
to  name  new  parties  becomes  necessary;  and, 
when  it  is  made,  it  is  resisted  by  defendanta 
And,  although  the  very  question  had  been  de- 
cided by  the  court  in  this  very  case,  Che  de- 
fendants again  appealed.  It  may  not  be  so, 
but  sudi  action  as  this  by  a  public  officer 
who  has  been  Intrusted  with  tiie  public  con- 
fidence has  die  appearance  of  trifiing  witli 
public  justice,  and  as  being  an  effort  to  hold 
public  money  that  be  has  no  right  to  hold. 
The  judgment  below  is  affirmed. 


(123  N.  C.  3S2I 

DAVENPORT  et  al.  t.  GANNON  «t  aL 

(Supreme  Court  of  North  Carolina.     Dec.  20. 
1898.) 

AsaiexmifT  voa  Benbfit  of  Cbbditors— Ijamdi 

IK  FOBEIGK  BtaTB — RiOHTB  AND  RbKB- 
DTia  or  CBBDITOB& 

Defendants'  assignor  convered  all  his  prop- 
erty. Including  certain  lands  in  Virginia,  in 
trust  for  the  benefit  of  his  creditors,  including 
plaintiffs.  Before  the  assignment  was  record- 
ed in  Virginia,  plaintiffs  recovered  judgment 
there  against  assizor  for  their  debt,  and  soed. 
in  such  foreign  inriadiction,  to  subject  such 
lands  in  satisfaction  of  theu:  judgment.  De- 
fendants thereupon  refused  to  permit  plaintib 
to  participate  in  the  distribution  under  the  as- 
signment in  question,  for  the  alleged  reason 
that  plaintiffs  had  rejected  the  Iwnefit  thereof 
by  decting  to  pursue  their  remedy  as  against 
such  Virginia  lands.  HM,  that  such  benefit 
could  not  be  withheld  from  plaintiffs,  in  the  ab- 
sence of  proof  of  the  statute  law  relating  to  the 
proceedings  of  whii^  defendants  complain. 

Dougiaa,  J.,  dissenting. 

Appeal  from  superior  court,  Forsyth  coun- 
ty; Coble,  Judge. 

Controversy  without  action,  submitted  on- 
der  Code.  I  567,  on  facts  agreed,  between 
Isaac  Davenport,  Jr.,  deceased,  and  others, 
doing  business  under  the  firm  name  of  Dav- 
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«npott  &  Morris,  as  plaintiffs,  and  J.  W.  Oan- 
oon  and  another,  trustees  of  H.  H.  Reynolds, 
as  defendants.  From  a  judgment  authoriz- 
ing plaintiffs  to  prove  their  entire  claim,  as 
set  out  in  the  deed  of  assignment  of  said 
Reynolds,  against  the  assets  in  the  hands 
of  defendants  for  distribution  among  the 
creditors  of  the  fourth  class,  and  adjudging 
that  In  case  of  recovery  by  plaintiffs,  out  of 
certain  lands  in  the  state  of  Virginia,  of  a  sum 
more  than  sutilclent  to  pay  the  remainder  of 
their  debt  and  costs,  plaintiffs  account  with 
and  to  defendants  for  such  excess,  defend- 
ants appeal.    Affirmed. 

Glenn  &  Manly  and  Jones  &  Patterson,  for 
appellants.  Watson,  Buxton  &  Watson,  tot 
appellees. 

FAIECLOTH,  tt  J.  Controversy  without 
action  upon  the  following  agreed  facts:  On 
May  26,  ISBS,  H.  H.  Reynolds  made  an  a»- 
signment  In  North  Carolina,  to  J.  W.  Gan- 
non, in  trust  for  his  creditors,  conveying  all 
bis  real  and  personal  property,  including  all 
his  land  in  Patrick  county,  Va.  By  consent, 
another  was  admitted  as  co-trustee  with  Gaa- 
non.  The  trust  deed  provided  for  certain 
creditors  In  the  fourth  class,  of  which  the 
plaintiffs  w»e  preferred  for  $1,600.  The 
deed  of  assignment  was  recorded  In  the 
clerk's  otflce  of  Patrick  county,  Va.,  on  June 
16,  189S.  The  plaintiffs,  on  May  29,  1893, 
recovered  a  Judgment  by  confession  in  Vir- 
ginia against  Reynolds  for  their  debt  (the 
same  debt  referred  to  in  the  assignment),  and 
had  their  Judgment  docketed  in  Patrick  coun- 
ty, Va.,  on  May  SO,  1893,  which  It  Is  stated 
became  a  lien  on  his  land  In  Virginia.  At 
that  time,  the  plaintiffs  knew  that  Reynolds 
had  made  an  assignment,  but  did  not  think 
that  it  conveyed  the  Virginia  lands.  The 
plaintiffs  have  a  suit  pending  in  the  court  <^ 
chancery  in  Virginia  to  sell  said  lands.  They 
have  not  received  anything  on  their  Jndg- 
ment,  but  expect  to  receive  $700  or  $800  from 
that  source  when  a  final  sale  la  made.  The 
defendants  have  in  hand  funds  enough  to 
I>ay  about  60  per  cent  on  the  claims  of  the 
fonrth-class  creditors.  The  plaintiffs,  as 
fourth-class  creditors,  claim  the  right  to  file 
their  whole  claim,  and  receive  from  the  trus- 
tees their  proportion  of  the  fond  now  in 
band,  and  satisfy  the  balance  out  of  the  sale 
of  the  Virginia  lands.  If  they  caji,  and  pay 
any  balance  of  the  said  land  proceeds  to  the 
■aid  trustees.  The  defendants  refuse  to  pay 
ttie  plaintiffs  any  part  of  the  fund  now  in 
their  hands.  The  fourth-class  creditors  are 
not  iMUtles  to  this  controversy,  the  trustees 
being  the  only  defendants.  The  defendants' 
contention  is  that  the  plaintiffs,  having  taken 
Judgment  and  levied  on  the  Virginia  lands, 
have  not  the  right  now  to  receive  any  part  of 
the  fund  in  hand,  held  for  the  fourth-class 
creditors. 

It  is  a  general  rule  In  law  and  in  equity 
that  a  person  cannot  reject  and  accept  the 


same  instrument,— be  cannot  dalm  under  and 
against  It;  and  the  rule  applies  to  every  in- 
Btmment,  whether  a  deed  or  a  will.  The  doc- 
trine of  election  does  not  apply  to  the  agreed 
state  of  facts  in  this  case,  and  the  first  call  ' 
of  the  law  is  that  it  shall  fit  the  facta.  This 
is  not,  however,  the  point  of  difficulty  in  the 
case.  We  are  without  Jurisdiction  over  the 
Virginia  lands,  because  they  lie  beyond  the 
territorial  line  of  our  Jurisdiction.  Every 
court  must  have  Jurisdiction  of  the  subject, 
at  least,  before  It  can  adjudge  anything.  But 
It  is  argued  that  we  can  withhold  from  the 
plaintiffs  any  benefit  out  of  the  fund  now  In 
the  hands  of  the  defendants,  upon  the  agreed 
fact  that  the  plaintiffs  have  acquired  a  lien 
on  the  Virginia  lands.  But,  to  do  that,  we 
must  assume  to  know  the  status  of  the  lands; 
the  nature  and  effect  of  the  lien,  which  is  a 
question  of  law;  and  the  disposition  of  the 
proceeds  of  the  sale  that  will  be  made  by  the 
courts  of  that  state  having  Jurisdiction  ttere- 
of,— in  other  words,  the  statute  law  of  Vir- 
ginia. As  to  these  matters  we  are  not  in- 
formed. We  do  presume  that  the  common 
law  prevails  in  Virginia,  in  the  absence  of 
proof  to  the  contrary:  but,  according  to  that 
law,  the  lands  of  a  debtor  were  not  liable  to 
the  satisfaction  of  a  Judgment  against  him, 
and  no  lien  was  acquired  thereon  by  a  judg- 
ment. A  judgment  creditor  has  no  Jus  in  re, 
but  only  the  power  to  make  his  Judgment 
effectual  by  following  up  the  steps  of  the 
law,  by  an  execution  and  levy  on  the  lands. 
The  alleged  lien  in  this  case  was  not  ob- 
tained in  this  way,  but  by  a  docketed  Judg- 
ment; and  that  is  a  statutory  regulation  In 
each  state,  and  what  that  regulation  is  In  Vir- 
ginia we  are  not  informed.  The  law  of  an- 
other state  must  be  proved  like  any  other 
matter  of  fact  When  the  defendants  ac- 
cepted the  trust  created  by  the  assignment, 
they  agreed  to  administer  the  proceeds  of 
the  property  according  to  tlie  provisions  and 
In  the  manner  directed  by  the  deed,  and  we 
do  not  see  any  reason  why  they  should  not 
perform  their  contract  While  we  cannot 
and  do' not  undertake  to  make  any  order  af- 
fecting the  rights  of  the  fourth-class  creditors 
in  the  Virginia  lands,  we  do  not  see  any  rea- 
son why  they  may  not  litigate  with  each 
other,  in  respect  thereto.  In  any  court  having 
authority  to  act  if  they  are  so  disposed.  The 
only  exception  Is  to  tlie  Judgment  entered  by 
his  honor,  and  we  see  no  error  ttiereln,  and 
it  Is  affirmed.     No  error. 

DOUGLAS,  J.  (dissenting).  I  cannot  concur 
either  in  the  opinion  or  the  judgment  of  the 
court  It  finds  no  support  In  the  case  of 
Winston  7.  Biggs,  117  N.  C.  206,  23  S.  E.  316, 
(or  the  decision  in  that  case  is  expressly  and 
repeatedly  put  upon  the  ground  that  the  mort- 
gage to  Winston  was  prior  to  the  deed  of 
assignment  to  Biggs.  Therefcure  Winston 
could  not  be  required  to  elect  between  his 
prior  lien  and  his  pro  rata  share,  because  the 
two   were  not   inconsistent     It  is  only    be- 
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tween  Inconsistent  benefits  that  the  doctrine 
of  election  can  be  made  to  apply.  As  Win- 
ston's mortgage  was  prior  to  the  assignment, 
all  that  the  latter  deed  could  convey  was 
the  equity  of  redemption  In  the  property  COT- 
ered  by  the  mortgage.  As  the  assignor  is 
presumed  to  have  known  this,  It  may  also 
be  presumed  that  he  Intended  to  give  to 
Winston,  by  the  deed  of  assignment,  an  addi- 
tional security  to  his  mortgage.  Winston, 
by  Insisting  upon  bis  prior  security,  did  not 
abstract  anything  from  the  assignment  The 
property  covered  by  his  Hen  had  already  been 
speclfleally  appropriated  by  the  debtor  to  the 
payment  of  his  debt;  and  the  subsequent  as- 
signee, .taking  In  subordination  thereto,  had 
no  right  to  complain  at  Its  enforcement  The 
case  at  bar  Is  diametrically  the  opposite. 
The  assignor,  Reynolds,  cannot  by  any  possi- 
bility be  presumed  to  have  Intended  a  dupli- 
cate security  to  the  plaintiffs.  His  expressed 
Intention  Is  to  the  contrary.  In  his  assign- 
ment he  expressly  conveyed  all  his  land  In 
Virginia  to  his  trustee,  for  the  purposes  of 
the  assignment  At  that  time  the  plaintiffs 
had  no  Hen  upon  the  Virginia  land,  and  their 
subsequent  levy  was  in  derogation  of  the  as- 
signment, by  diverting  a  large  and  valuable 
part  of  the  assets  therein  conveyed.  After 
defeating  the  assignment  to  the  utmost  ex- 
tent of  their  ability,  they  now  claim  their  full 
pro  rata  share  under  that  repudiated  convey- 
ance. I  do  not  think  this  can  be  done;  cer- 
tainly not  If  equity  is  equality,  or  If  clean 
hands  mean  anything  but  full  hands.  I  think 
they  should  be  put  to  their  election,  and  re- 
quired either  to  surrender  to  the  trustee  the 
property  which  they  have  taken  from  him. 
or  keep  that  property  and  relinquish  all 
claim  under  the  assignment  In  the  words  of 
my  old  Scottish  ancestors,  I  do  not  think 
they  should  be  permitted  to  "approbate  and 
reprobate"  the  same  deed;  or,  In  the  homely 
Anglo-Saxon  of  a  great  English  Judge,  to 
"blow  hot  and  cold  with  the  same  breath." 
In  Slgmon  v.  Hawn,  87  N.  C.  450,  453,  this 
court,  In  speaking  of  the  doctrine  of  election, 
says:  "The  foundation  of  the  rule  Is  that  no 
one  can  be  permitted  to  accept  and  reject  the 
same  Instrument"  This  rule,  originally  In- 
voked chiefly  In  relation  to  wills,  has  become 
practically  of  universal  application  to  all  writ- 
ten Instruments  In  any  way  operating  as  con- 
veyances. In  fact,  ttte  mle  appears  to  me 
to  rest  on  greater  justice  where  the  grantor 
deeds  away  his  own  property  than  where  the 
devisor  disposes  of  property  that  la  not  hla . 
own.  There  are  many  cases  In  our  Reports, 
In  my  opinion,  sustaining  the  views  I  have 
herein  expressed;  and,  as  far  as  I  can  find, 
none  to  the  contrary.  It  seems  so  clearly 
enunciated  by  Pearson,  O.  J.,  In  Rankin  t. 
Jones,  56  N.  G  160,  172,  that  I  can  find  no 
better  conclusion  than  the  following  quota- 
tion: "These  two  prayers  are  clearly  Incon- 
sistent By  the  one.  the  plaintltFs  seek  to 
set  up  an  equity  adverse  and  against  the  deed 
of  trust  on  the  ground  that  W.  F.  Jones  had 


no  right  to  make  It  because  of  their  prior 
equity  or  quasi  lien;  by  the  other,  they  seek 
to  set  up  an  equity  under  Oie  deed  of  trust 
This  cannot  be  allowed." 


(53  s.  c.  ifi) 

McMIIilxAN  V.  BOLIiOCK. 

(Supreme  Ck)urt  of  South  Carolina.     Sept  14, 
1898.) 

OFFIOSRS— BdSPBNSION— C0KBTITCn01CAI.G>OCS1>« 

— Recovert  or  Records— PBACTtce. 

1.  Under  Const  art  4,  }  22,  providing  that 
whenever  any  officer,  who  has  the  custody  of 
public  or  trust  funds,  is  probably  guilty  of  em- 
beKzlement  thereof,  the  governor  shall  direct 
his  prosecution,  and,  on  true  bill  found,  sfaaJl 
suspend  him  and  appoint  a  successor,  the  goT- 
ernor  has  no  power  to  appoint  a  sncceosor  to 
an  officer  indicted'  for  forgery. 

2.  Under  Const  art  4,  f  22,  providing  for 
the  appointment  of  successors  to  public  officers 
indicted  for  embeszlement,  the  appointee  is  en- 
titled to  immediate  possession  of  the  books,  pa- 
pers, etc,  belonging  to  the  office.  He  is  not 
bound  to  await  a  judgment  in  bis  favor  in  aa 
action  to  recover  the  office. 

8.  To  confer  jurisdiction  in  summary  proceed- 
ings to  recover  possession  of  books,  papers, 
etc,  belonging  to  an  office  by  an  appointee  of 
the  governor,  under  Const,  art.  4,  (  22.  giving 
the  governor  power  to  snspend  a  public  officer 
under  Indictment  for  embezzlement  of  public 
funds  and  appoint  a  successor,  the  application 
must  disclose  the  existence  of  all  the  consti- 
tutional facts  glvin;;  the  governor  Jurisdictioa 
to  suspend  the  officer. 

Appeal  from  common  pleas  circuit  conrt  of 
Abbeville  county;  J.  C.  Klugb.  Judge. 

Proceeding  by  James  L.  McMillan  against 
W.  R.  Bullock  for  possession  of  public  rec- 
ords. Order  denied,  and  plaintiff  appeals. 
Affirmed. 

Wm.  A.  Barber,  Atty.  Oen.,  and  Wm.  N. 
Oraydon,  for  appellant  Enils  O.  Oraydon 
end  Frank  B.  Gary,  for  reqMndent 


POPE,  J.  The  appeal  will  be  better  under- 
stood by  a  reproduction  of  the  pleadings, 
with  a  statement  of  the  case: 

This  was  a  summary  proceeding  Institnted 
by  James  L.  McMillan  against  W.  R.  Bul- 
lock to  recover  from  his  possession  the 
books,  records,  seal,  etc.,  belonging  to  the  of- 
fice of  the  clerk  of  the  court  of  common 
pleas  and  general  sessions  for  Abbeville 
county.  The  proceeding  was  commenced 
before  his  honor.  Judge  J.  O.  Klugh.  Judge 
of  the  Eighth  Judicial  circuit  of  South  Caro- 
lina, under  the  provisions  of  section  434  of 
the  Code  of  Civil  Procedure. 

The  following  affidavit  was  presented  to 
Judge  EDugb,  vIb.:  "The  State  of  South 
Carolina,  County  of  Abbeville.  Personally 
appeared  before  me  J.  L.  McMOlaii,  who,  be- 
ing dnly  sworn,  says:  (1)  That,  at  the  last 
term  of  the  court  of  general  sessions  for 
Abbeville  county,  the  grand  Jary  of  said 
county  presented  W.  R.  Bullock  to  the  conrt 
for  various  misdemeanors  In  office,  and, 
among  other  things,  for  forgery.    (2)  That 
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thereupon  a  bm  of  Indictment  wu  handed 
to  the  grand  Jnr^  by  the  acting  BoIIcltor, 
charging  the  said  W.  R.  Bullock  with  forg- 
ing certain  pay  certificates  therein  named, 
and  said  grand  jnry  found  a  trne  bill  on 
said  indictment  That  thereafter,  to  wit,  on 
the  5th  day  of  March,  1898,  as  deponent  U 
Informed  by  the  governor  of  the  state  and 
believes,  the  Honorable  W.  H.  EUerbe,  gov- 
ernor of  the  state  of  South  Carolina,  Issued 
an  order  suspending  the  said  W.  R.  Bul- 
lock from  the  office  of  the  clerk  of  the  court 
for  Abbeville  county  until  his  acquittal  of 
the  charges  brought  against  him.  That 
thereafter,  to  wit,  on  the  9th  day  of  March, 
1898,  the  Honorable  W.  H.  Ellerbe,  governor 
as  aforesaid,  appointed  this  deponent  to  the 
office  of  clerk  of  the  court  for  Abbeville 
county  until  the  said  W.  R.  Bullock  was  ac- 
quitted of  the  charges  brought  against  him. 
That  deponent  filed  his  bond,  as  required  by 
law,  and  took  the  oaths  provided  by  the 
constitution,  and  made  formal  demand  upon 
the  said  W.  R.  Bullock  for  the  possession  of 
■aid  office,  books,  papers,  seal,  etc.  That 
said  W.  R..  Bullock  refused  to  surrender  said 
office,  books,  papers,  seal,  etc.,  denying  the 
right  of  the  governor  to  suspend  him  or  to 
appoint  deponent.  That  the  said  W.  R.  Bul- 
lock Is  still  In  possession  of  the  books,  pa- 
pers, records,  and  seal  of  said  office,  and  still 
refuses  to  deliver  them  to  this  deponent,  al- 
though he,  the  said  Bullock,  has  been  sus- 
pended from  the  office  by  the  governor,  and 
this  deponent  appointed  to  said  office.  J.  L. 
McMillan.  Sworn  to  and  subscribed  before 
me  this  March  16,  1808.  J.  a  Klugh,  Cir- 
cuit Judge." 

Upon  hearing  this  affidavit,  his  honor, 
Judge  Elugh,  signed  the  following  order, 
viz.:  "Upon  hearing  the  affidavit  of  J.  L. 
Mc^IUIan,  stating  that  he  has  been  appoint- 
ed clerk  of  the  court  for  AbbevUle,  In  the 
place  and  stead  of  W.  R.  Bullock,  snspended 
by  the  governor,  and  that  the  said  W.  R. 
Bullock  has,  upon  demand,  refused  to  turn 
over  to  the  said  J.  L.  McMillan  the  books, 
records,  papers,  and  seal  of  said  office.  On 
motion  of  Wm.  A.  Barber,  attorney  general, 
and  Wm.  N.  Graydon,  attorney  for  J.  L.  Mc- 
Millan, It  Is  ordered  that  the  said  W.  R. 
Bullock  do  show  cause  before  me  at  my 
chambers,  at  Abbeville  C.  H.,  S.  C,  on  Sat- 
urday, the  19th  day  of  March,  1898,  at  eleven 
o'clock  a.  m.,  why  he  should  not  be  ordered 
to  deliver  the  books,  papers,  records,  seal, 
and  office  appurtenances  of  the  office  of  clerk 
of  the  court  of  Abbeville  county,  which  are 
now  withheld  by  the  said  W.  R.  Bullock 
from  said  J.  L.  McMillan,  as  clerk  of  the 
court  for  Abbeville  county.  Let  a  copy  of 
this  order  be  forthwith  served  upon  said  W. 
R.  Bullock  by  exhibiting  to  him  the  original, 
and  leaving  with  him  a  copy  of  the  same." 

The  following  return  was  mnde  by  W.  R. 
Bullock  to  said  order:  "Your  respondent  W. 
R.  Bullock,  for  cause  why  he  should  not  be 
ordered  to  deliver  to  James  L.  McMillan  the 


books,  papers,  records,  seal,  and  office  ap- 
purtenances of  the  office  of  clerk  of  the 
court  for  Abbeville  county,  respectfully 
shows  unto  your  honor  as  follows:  That  at 
a  regular  election  held  in  Abbeville  county 
and  In  the  whole  state  of  South  Carolina,  on 
Tuesday,  the  3d  day  of  November,  189C,  In 
pursuance  of  the  constitution  and  statutes 
of  the  said  state,  your  respondent  was  duly 
elected  clerk  of  the  court  of  common  pleas 
and  general  sessions  for  Abbeville  county 
for  a  full  term  of  four  years  from  the  said 
3d  .day  of  November,  1896,  to  wit,  until  the 
general  election  to  be  held  on  the  first  Tues- 
day after  the  first  Monday  In  November, 
1900.  That  thereafter,  to  wit  on  the  13th 
day  of  January,  1897,  the  then  governor  of 
the  said  state,  Honorable  John  Gary  Evans, 
issued  to  your  respondent  under  his  hand 
and  the  great  seal  of  the  said  state,  duly  at- 
tested by  Honorable  I).  H.  Tompkins,  secre- 
tary of  state,  a  commission  authorizing  your 
respondent  to  have,  hold,  exercise,  and  en- 
joy the  said  office  of  clerk  of  the  said  court 
for  the  term  of  four  years.  That  your  re- 
spondent had  ever  since  the  said  election 
been  exercising  the  duties  of  the  said  office, 
and  is  now  the  lawful  clerk  of  the  said 
court  That  section  22  of  article  4  of  the 
constitution  of  this  state  reads  as  follows: 
'Sec.  22.  Whenever  It  shall  be  brought  to 
the  notice  of  the  governor  by  affidavit  that 
any  officer  who  has  the  custody  of  public 
or  trust  funds  is  probably  guilty  of  eml>ez- 
zlement,  or  the  appropriation  of  public  or 
trust  funds  to  private  use,  the  governor  shall 
direct  his  immediate  prosecution  by  the 
proper  officer,  and  upon  true  bill  found  the 
governor  shall  suspend  such  officer  and  ap- 
point one  in  his  stead,  until  he  shall  have 
been  acquitted  by  the  verdict  of  a  Jury.  In 
case  of  conviction,  the  office  shall  be  de- 
clared vacant  and  the  vacancy  filled  as  may 
be  provided  by  law.'  That  your  respondent 
is  advised  by  his  counsel,  and  verily  believes, 
that  the  governor  had  no  right  to  suspend 
an  officer  until  three  things  occur,  to  wit: 
(1)  It  must  be  brought  to  the  notice  of  the 
governor  by  affidavit  that  an  officer  having 
the  custody  of  public  or  trust  funds  is  prob- 
ably guilty  of  embezzlement  or  the  appro- 
priation of  such  public  or  trust  funds  to 
private  use.  (2)  That  the  governor  must 
have  directed  his  immediate  prosecution  by 
the  proper  officer.  (3)  True  bill  must  have 
been  found  upon  such  charge  of  embezzle- 
ment or  appropriation  of  public  funds  to 
private  use.  That  your  respondent  is  fur- 
ther Informed  and  believes  that  the  governor 
had  not  directed  any  officer  to  prosecute 
your  respondent  on  any  such  charge.  That 
no  true  bill  has  been  found  against  your  re- 
spondent on  the  charge  of  embezzlement  or 
the  appropriation  of  public  or  trust  funds  to 
private  use,  nor  has  any  such  prosecution 
been  instituted  against  your  respondent  In 
any  shape  or  form.  That  your  respondent 
received  some  time  ago  from  the  Honorable 
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W.  H.  Ellerb«»,  governor  of  the  state,  b 
letter  Informing  yoor  respondent  tbat  be,  the 
said  goyemor,  had  suspended  him  from  the 
office  of  clerk  of  the  court  for  Abbeville 
county,  and  your  respondent  has  been  In- 
formed that  the  said  governor  wrote  a  let- 
ter to  the  said  James  L.  McMillan  Informing 
him  that  he  had  appointed  him  to  the  office 
of  clerk  of  the  court  for  Abbeville  county. 
That  your  resitondent  Is  Informed  and  ad- 
vised by  his  counsel,  and  In  good  faith  Is 
acting  upon  that  advice,  that  the  attempt 
of  the  said  governor  to  suspend  your  re- 
spondent, and  to  appoint  the  said  James  L>. 
McMillan  to  the  office  of  clerk  of  the  court 
for  Abbeville  county,  Is  contrary  to  the 
constitution  and  laws  of  this  state,  Is  In 
excess  of  any  power  conferred  upon  him  by 
the  said  constitution  and  laws,  and  Is  there- 
fore null  and  void.  Tbat  no  judgment  had 
ever  been  rendered  by  any  court  or  tribunal 
holding  either  that  the  said  James  L.  Mc- 
Millan is  the  clerk  of  the  court  for  said 
county,  or  that  your  respondent  Is  not  such 
clerk,  nor  has  any  action  or  proceeding  ever 
been  instituted  against  your  respondent  to 
test  such  right  That  your  respondent  re- 
quested his  attorneys,  Messrs.  Frank  B. 
Gary  and  Ellis  G.  Graydon,  to  go  to  Colum- 
bia, and  try  to  get  the  governor  to  recall  his 
said  letter  to  your  respondent,  as  your  re- 
si>ondent,  while  feeling  sure  that  he  was  en- 
titled to  hold  his  said  office,  wished  to  treat 
the  governor  with  proper  respect,  and  also 
to  avoid  any  complications;  but  your  re- 
spondent's said  attorneys  Informed  him  that 
the  said  governor  refused  to  reverse  his 
said  action,  while  admitting  that  he  was  In 
doubt  as  to  his  right  to  suspend  your  re- 
sirandent  In  the  absence  of  an  Indictment 
q>eciflcally  charging  your  respondent  with 
embezzlement  or  the  appropriation  of  public 
or  trust  funds  to  private  use.  That  your  re- 
spondent Is  further  Informed  by  his  said 
attorneys  that  Honorable  C.  P.  Townsend,  as- 
sistant attorney  general,  was  called  into  con- 
sultation with  them  and  the  governor,  and 
that  the  said  C.  P.  Townsend  suggested  that 
the  proi)er  course  for  your  respondent  was 
to  refuse  to  surrender  tiie  said  office,  and  let 
an  action  be  brought  to  test  his  right,  and 
that  your  respondent's  attorneys  then  stat- 
ed to  the  governor  and  the  said  O.  P.  Town- 
send  that  they  would  be  compelled  to  advise 
your  respondent  to  take  tbat  course.  That 
your  respondent  has  been  Informed,  by  state- 
ments In  the  newspapers  and  by  others,  that 
the  said  James  L.  McMillan  has  applied  to 
your  honor  for  leave  to  bring  an  action 
against  your  respondent  to  test  his  right  to 
said  office,  and  that  your  honor  has  granted 
him  such  leave,  but  no  such  action  has  been 
commenced  against  your  respondent  That 
your  respondent  Is  perfectly  willing  for  his 
right  to  bold  ^nld  office  to  be  tested  by  such 
an  action.  Your  respondent  respectfully 
submits  that  having  been  duly  elected  to  the 
offioi'  wliic!)  he  now  holds  by  the  vote  of  the 


people,  and  duly  commissioned  for  the  term 
of  four  years,  of  which  only  a  Uttle  more 
than  one  year  has  expired,  and  being  In  pos- 
session of  said  office  under  a  bona,  fide  claim 
of  right  acting  In  good  faith  under  the  ad- 
vice of  his  counsel,  he  should  not  be  order- 
ed to  deliver  to  the  said  James  L.  McMHIan 
the  books,  papers,  records,  seal,  and  appur- 
tenances of  his  said  office  until  and  except 
the  said  James  L.  McMillan  shall  produce 
before  your  honor  a  formal  Judgment  render- 
ed by  a  court  or  tribunal  of  competent  Ju- 
risdiction, holding  that  the  said  James  I^ 
McMillan  is  the  clerk  of  the  court  for  Abbe- 
ville county,  and  as  such  Is  entitled  to  have, 
hold,  exercise,  and  enjoy  said  office.  Where- 
fore your  respondent  having  fully  answered 
the  said  order  to  show  cause,  and  having, 
as  he  respectfully  submits,  shown  good  and 
sufficient  reasons  why  he  should  not  be  or- 
dered to  turn  over  the  books,  papers,  records, 
seal,  and  appurtenances  of  the  office  of  clerk 
of  the  court  of  common  pleas  and  greneral 
sessions  for  Abbeville  county  to  the  said 
James  L.  McMillan,  prays  the  said  order  to 
show  cause  may  be  vacated  and  set  aside. 
and  that  be  may  be  allowed  to  go  bence 
without  delay." 

The  commission  of  J.  L.  McMillan  was  pro- 
duced and  shown  to  the  judge,  appointing 
him  to  succeed  W.  R.  Bullock  until  the  said 
Bullock  was  acquitted  by  a  Jury,  as  were  al- 
so the  papers  upon  which  the  governor  act- 
ed In  making  the  appointment  which  are 
as  follows: 

"South  Carolina,  County  of  Abbeville.  To 
Hon,  James  Aldrlch,  Presiding  Judge:  The 
grand  Jury  beg  to  mak  the  following  special 
presentment:  The  former  grand  jury  In- 
vestigated the  office  of  the  derk  of  the  court 
and  have  taken  testimony  as  to  certain  al- 
leged misconduct  on  the  part  of  said  clerk, 
and  which  testimony  has  been  submitted  to 
our  body.  It  appears  that  the  said  clerk. 
W.  R.  Bullock,  has  forged  the  name  of  Judge 
O.  W.  Buchanan  to  the  following  witness 
tickets:  Emma  Tench,  5  days'  attendance 
upon  the  court  In  the  case  of  the  state,  and 
upon  which  the  said  clerk  collected  the  sum 
of  $2.60;  M.  Chllds,  5  days,  and  upon  which 
the  said  Bullock  collected  the  sum  of  $3.40. 
He  also  forged  the  name  of  Judge  Buchanan 
to  the  following  constable  tickets:  Geo.  Mar^ 
shall,  1  day,  $1.60;  G.  H.  Moore,  1  day,  $1.- 
60.  We  hereby  present  the  said  W.  R.  Bul- 
lock for  the  forgery  above  mentioned,  and 
give  the  names  of  Emma  Tench,  M.  Ghilds. 
Geo.  Marshall,  O.  H.  Moore,  J.  R.  Blake,  Jr., 
John  Lyon,  Frank  Nickels,  W.  A.  Calvert 
Walter  Miller,  and  B.  S.  Barnwell  as  ma- 
terial witnesses.  We  further  beg  your  honor 
to  Instruct  the  solicitor  to  make  out  bills  of 
Indictment  against  the  said  W.  R.  Bullock 
at  this  term  of  the  court  for  the  reason  that 
this  matter  has  been  standing  for  quite  a 
while,  and  the  public  demands  that  some  ac- 
tion Immediately  be  taken.  We  will  have 
other  matters  to  present  In  our  general  pre- 
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eentment,  which  haa  not  yet  been  prepared, 
and  make  this  special  presentment  so  that 
some  Immediate  action  can  be  taken  In  the 
matter  of  the  clerk  ot  this  court  J.  N. 
Knox,  Foreman." 

"Abbeville  County,  S.  O.  Jannary  Term. 
To  Hon.  James  Aldrlch,  Presiding  Judge: 
The  grand  Jury  beg  leave  to  make  the  fol- 
lowing presentment:  That  they  have  exam- 
ined and  passed  on  all  bills  of  Indictment 
handed  them  by  the  solicitor.  By  committee, 
we  have  visited  the  county  poor  house,  and 
find  the  Inmates  well  cared  for,  the  buildings 
In  good  condition.  Also  visited  the  county 
Jail,  and  found  everything  In  good  shape. 
All  magistrates  except  J.  L.  Covin  have 
made  their  reports,  and  we  find  them  cor- 
rect, with  all  money  turned  over  to  treasur- 
er, and  taken  receipts  for  same.  All  county 
oflScials  have  filed  certified  copies  of  all  mon- 
eys received  In  their  respective  offices  for 
the  past  year,  except  W.  R.  Bullock,  clerk 
of  the  court.  We  recommend  that  he  be  re- 
quired to  do  so  at  once.  We  find  the  clerk 
of  court  to  be  due  the  county  the  following 
amounts:  $25.00,  balance  on  circus  license; 
$35.00,  rent  for  court  house;  $30.00,  fine  of 
Ed.  Turner;  $50.00,  fine  of  Ed.  Slmklns. 
We  recommend  that  In  future  the  court  room 
be  not  used  for  theatricals  or  shows.  We 
have  been  unable  at  this  time  to  make  a 
thorough  Investigation  of  all  the  offices,  bat, 
with  the  aid  of  an  expert,  we  hope  to  make 
a  thorough  examination,  and  report  at  June 
term  of  court.  If  your  honor  will  grant  us 
the  privilege  of  deferring  the  matter  until 
that  time.  The  attention  of  the  grand  Jury 
had  been  called  to  certain  certificates  being 
paid  without  the  signature  of  the  Judge, 
certified  to  by  W.  R.  Bullock,  paid  by  J.  R. 
Blake,  accepted  by  John  Lyon,  and  canceled. 
We  recommend  that  these  Irregularities  be 
stopped  at  once.  Respectfully  submitted.  J. 
N.  Knox,  Foreman." 

Also  an  order  passed  by  Judge  James  Al- 
drich,  by  and  with  the  consent  of  the  attorney 
of  W.  R.  Bullock,  turning  over  the  Indictment 
and  presentment  of  the  grand  Jury,  where  the 
same  affect  the  said  W.  R.  Bullock,  to  M. 
F.  Ansell,  Esq.,  as  solicitor.  Also  the  cor- 
respondence had  by  the  solicitor,  M.  F.  An- 
sell, Esq.,  with  his  excellency,  Gov.  W.  H. 
EUerbe,  touching  the  Indictment  for  forgery 
found  against  W.  R.  Bullock  by  the  grand 
Jury  for  Abbeville.  Also  a  report  made  by 
the  committee  appointed  by  the  grand  jury 
from  their  own  body  to  M.  F.  Ansell,  Esq., 
as  to  their  examination  of  the  office  of  au- 
ditor for  Abbeville  county,  In  connection  with 
W.  R.  Bullock  as  clerk,  and  also  the  super- 
visor's office.  They  reported  that  they  "find 
that  the  clerk  has  made  no  report  to  that 
office  of  fines  and  licenses  collected  by  him, 
nor  filed  any  report  of  the  January  term  at 
all,  and  not  until  December  of  the  previous 
court  We  find  on  the  treasurer's  books  that 
since  the  report  of  the  grand  Jury  to  the 
June  term  of  the  court,  In  1896,  when  a  bal- 


ance of  his  books  was  made  up  to  the  last 
of  May,  that  he  has  paid,  up  to  the  present 
time,  $83  for  licenses,  and  $343  for  fines,  col- 
lected by  him  since  the  balancing  of  the 
books  at  that  time.  From  receipts  and  other 
evidences,  we  find  that  he  has  collected  since 
that  time  $108  for  licenses,  $430  for  fines, 
and  $30  for  rent  of  court  room,  showing  & 
balance  of  $134  not  accounted  for  at  all,  and 
of  the  sum  paid  at  least  $150  was  not  paid 
until  8  months  after  It  was  collected.  In 
the  clerk's  office  we  could  find  no  record  or 
book  of  any  description  In  which  Is  kept  the 
amounts  received  and  paid  out  by  him,  and 
we  are  not  sure  but  there  may  be  other  fines, 
licenses,  or  rents  unaccounted  for.  We 
found  his  office  in  some  respects  not  proper- 
ly kept,  and  books  and  papers  hard  to  find, 
and  he  himself  was  unable  to  produce  some 
of  the  books  and  papers  requested  by  us  In 
our  examination  of  his  office,  and  we  Judge 
from  his  conduct  while  we  were  making  this 
examination  that  be  Is  not  qualified  to  per- 
form the  duties  of  his  office,  and  while  we 
were  In  his  office  be  was  evidently  under 
the  Infiuence  of  whisky,  and  absented  him- 
self so  as  to  disappoint  us  In  our  Investiga- 
tions, and  left  his  office  and  the  city  while 
we  were  looking  up  his  matters,  without  giv- 
ing us  the  proper  Information.  There  Is  now 
pending  against  him  a  preliminary  examina- 
tion for  obtaining  money  under  false  pre- 
tenses from  the  supervisor,  which  he  Is  try- 
ing to  settle  by  assigning  his  court  account 
to  the  trial  Justice.  It  Is  the  concurrent 
opinion  of  the  county  officers  and  the  public 
at  large  that  he  should  be  removed  from  of- 
fice, and  some  competent  person  appointed 
to  take  charge  of  It  Respectfully  submitted. 
J.  N.  Knox.  T.  N.  Tolbert.  G.  W.  Sharp." 
After  argument  of  counsel,  and  after  con- 
sidering the  merits  of  this  application,  In  so 
far  as  they  were  Involved  In  the  conclusion 
reached,  his  honor.  Judge  EHugh,  granted 
the  following  order:  "This  Is  an  application 
to  me  for  an  order  requiring  W.  R.  Bullock 
to  deliver  to  James  L.  McMillan  the  books, 
papers,  records,  seal,  and  office  appurtenan- 
ces of  the  office  of  clerk  of  court  for  Abbe- 
ville county.  On  the  16th  day  of  March, 
1898,  I  issued  an  order  requiring  the  said 
W.  R.  Bullock  to  show  cause  before  me,  on 
the  19th  day  of  March,  1898,  why  the  said  . 
order  should  not  be  granted.  The  respond- 
ent made  return  to  said  order  before  me  to- 
day. After  hearing  argument  of  Frank  B. 
Gary  and  Ellis  G.  Graydon,  attorneys  for 
the  respondent  and  of  Honorable  C.  P.  Town- 
send,  assistant  attorney  general,  and  Wil- 
liam N.  Graydon,  attorneys  for  the  relator, 
I  am  of  opinion  that  the  application  for  such 
order,  which  Is  based  on  subdivision  2  of 
section  434  of  the  Code  of  Civil  Procedure,  Is 
premature,  and  cannot  be  considered  until 
there  has  been  a  Judicial  determination  that 
the  person  making  such  application  Is  entitled 
to  the  office,  the  books,  x>aper8,  etc.,  of  which 
he  seeks  to  obtain.    It  Is  therefore,  on  mo- 


Digitized  by 


v^oogle 


864 


81  SObTHBASTIDBN  BBPOBTBB. 


(S.a 


tlon  of  Frank  B.  Gary  and  SSlls  G.  Graydon, 
dttorneys  for  respondent,  ordered  that  the 
application  for  an  order  requiring  the  said 
W.  R.  Bullock  to  deliver  to  the  said  James 
L.  McMillan  the  paper,  books,  records,  seal, 
and  office  appurtenances  of  the  office  of  the 
clerk  of  the  court  for  Abbeville  county  be, 
and  the  same  Is  hereby,  refused.  This  order 
18  made  without  prejudice  to  the  right  of  the 
said  James  L.  McMillan  to  bring  such  ac- 
tion against  the  said  W.  R.  Bullock  aa  he 
may  be  advised." 

Within  10  days  from  the  date  of  this  order 
the  plaintiCT  gave  notice  of  his  intention  to 
appeal  to  the  supreme  court,  and  within  the 
time  allowed  by  law  served  this  case  and 
exceptions: 

"Exceptions:  (1)  Because  it  was  error  In 
Judge  Klugh  to  hold  that  the  application  was 
premature.  (2)  Because  it  was  error  In 
Judge  Elugh  to  hold  that  the  application 
could  not  be  considered  until  there  had  been 
a  Judicial  determination  that  the  person  mak- 
ing such  application  was  entitled  to  the  of- 
fice. (3)  Because  it  was  error  in  Judge 
Klugh  not  to  consider  the  application  on  Its 
merits.  (4)  Because  it  was  error  in  Judge 
Klugh  to  dismiss  the  proceeding  on  the 
ground  of  want  of  Jurisdiction.  Wm.  A.  Bar- 
ber, Wm.  N.  Graydon,  Appellant's  Attor^ 
neys." 

"Take  notice  that,  upon  the  hearing  of  the 
appeal  in  the  said  case  in  the  supreme  court, 
the  respondent's  attorneys  will  move  to  sus- 
tain the  order  of  his  honor,  Judge  Klugh,  on 
the  following  additional  grounds,  to  wit: 
First.  Because  the  said  James  L.  McMillan 
did  not  establish  a  clear  prima  facie  right 
,  to  the  office,  and  therefore  an  order  directing 
the  said  Bullock  to  turn  over  the  books,  etc., 
of  the  said  office,  to  the  said  McMillan, 
would  have  been  improper.  Second.  Because 
the  papers  and  the  return  upon  said  applica- 
tion showed  that  W.  R.  Bullock  was  and  is 
In  possession  of  the  office  of  clerk  of  court 
for  Abbeville  county  under  and  by  virtue  of 
an  unexpired  commission  from  the  governor , 
of  the  state,  that  no  indictment  for  embez- 
aslement  has  been  given  out  against  him,  and 
no  true  bill  upon  such  charge  has  been  found 
by  the  grand  Jury;  that  it  was  therefore  be- 
yond the  power  of  the  governor  to  suspend 
the  said  Bullock,  and  it  would  have  been  im- 
proper for  his  honor  to  have  directed  him  to 
turn  over  the  said  books,  etc.,  to  the  said 
McMillan.  Ellis  G.  Graydon,  Prank  R  Gary, 
Respondent's  Attorneys.    April  24,  1898." 

We  do  not  regret  the  trouble  taken  by  us 
to  see  that  the  pleadings  and  other  facts  in 
this  proceeding  are  set  forth,  for  It  Is  quite 
important  that  any  step  taken  in  court  relat- 
ing to  a  public  office  should  be  clearly  set 
forth.  Was  the  circuit  Judge  in  error  when 
be  held  that  the  application  was  premature? 


We  do  not  flilnk  so,  for,  V  tbe  Section  of  the 
constitution  of  1886  controlling  tbe  method 
by  which  the  governor  of  this  state  may 
suspend  an  officer  and  appoint  his  temporary 
successor  is  looked  at,  It  prescribes  three 
requisites:  (1)  That  the  officer  to  be  remov- 
ed must  be  an  officer  who  has  tbe  custody  of 
trust  or  public  funds.  (2)  He  must  be  prob- 
ably guilty  of  the  crime  of  embezzlement  or 
the  appropriation  to  his  own  use  of  public  or 
trust  funds.  (8)  There  must  be  a  true  bill 
on  the  charge  of  embezzlement  against  the 
officer  to  be  removed. 

The  clerk  of  the  circuit  court  for  Abbeville 
is  an  officer  who  has  charge  of  trust  or  pub- 
lic funds,  but  where  is  there  any  allegation 
In  this  proceeding  that  he  is  guilty  of  the 
crime  of  embezzlement?  The  crime  with 
which  he  is  charged  is  forgery.  So,  too.  the 
indictment  preferred  against  him,  and  made 
a  part  of  this  proceeding,  is  for  tbe  crime 
of  forgery,  and  not  embezzlement.  Tliere- 
fore,  apart  from  the  position  of  the  drcnlt 
Judge  aa  to  the  sections  of  the  Code  of  Pro- 
cedure of  this  state  adopted  instead  of  qno 
warranto  (section  424  et  seq.),  the  drcnlt 
judge  was  right  in  holding  that  the  applica- 
tion was  premature.  It  need  not  be  enlarged 
upon  that,  when  the  constitution  of  tbe  state 
provides  a  plan  for  proceeding  to  gret  rid  of 
an  unworthy  officer,  that  plan  supersedes  sH 
others  for  that  purpose;  and  not  only  ao.  but 
the  requirements  the  constitution  provides 
must  be  strictly  complied  with.  Whenever 
the  constitution  provides  that  one  certain 
criminal  oCTense  shall  be  held  to  forfeit  an 
office,  it  is  tantamount  to  the  declaration  that 
another  offense  or  crime  shall  not  fall  within 
the  remedy  prescribed  in  the  section  of  the 
constitution  under  consideration. 

We  do  not  agree  that  the  circuit  Judge  was 
right  in  holding  that  an  application  to  com- 
pel Bullock  to  turn  over  his  books,  papen, 
etc.,  must  await  Judgment  in  an  action  to 
recover  the  office.  We  think  that  when  th* 
constitution  speaks  and  declares  what  aball 
be  done  It  Is  a  part  of  Bullock's  oath  of  office 
to  obey.  This  is  harmless  error  In  this  casik. 
however. 

As  to  the  fourth  ground  of  appeal,  we 
think  Judge  Klugh  was  right  In  holding  that 
the  application  failed  to  disclose  tbe  exist- 
ence of  facta  essential  to  confer  Jurisdiction 
upon  him  to  hear  it  We  hold  that  the  appli- 
cation must  disclose  the  existence  of  every 
requirement  of  the  constitution,  as 'we  have 
herein  pointed  them  out. 

If  Judge  Klugh  was  without  Jurisdiction 
to  hear  the  application.  It  Is  needless  for  us 
to  consider  appellant's  third  ground  of  ap- 
peal as  well  as  those  submitted  by  the  re- 
spondent It  is  the  Judgment  of  this  court 
that  the  Judgment  of  tbe  drcolt  court  be  af- 
firmed. 
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SBGASS  et  al.  t.  PARROTT  et  aL 

(Supreme  Court  of  South  Carolina.  Jan.  6, 
1899.) 
Act  BsTABusHiiro  CoOntt  —  ComTrruTioNAi.rrT. 
Under  Const,  art  7,  |  2,  providing,  inter 
alia,  that  no  section  of  »  connty  proposed  to  be 
dismembered  shall  be  cut  off  without  consent 
of  two-thirds  of  those  voting  in  such  section, 
where  it  does  not  appear,  In  the  manner  pre* 
scribed  by  law,  that  before  the  act  of  February 
19.  1898  (22  St.  at  Large,  pp.  908-913),  estab- 
lishing Lee  county,  was  enacted,  the  voters  in 
that  part  of  Darlington  county  embraced  there- 
in had  signified  their  consent  thereto  by  the 
vote  required  by  the  constitution,  the  act  is 
void. 

On  report  of  referee.    Judgment  for  peti- 
tioners. 
For  former  opinion,  see  81  8.  E.  677. 

R.  W.  Shand,  B.  Keith  Dargan,  and  Boyd 
Jb  Brown,  tor  petitioners.  Le  Roy  F.  Ton- 
mans,  Thos.  S.  Moorman,  and  B;  O.  Ptirdy> 
for  respondents. 

McIVBR,  O.  J.  '  Tbe  real  object  of  these 
proceedings  Is  to  det^mlne  the  validity  of  the 
legislation  providing  for  the  establishment 
of  Lee  county,  formulated  In  an  act  entitled 
"An  act  to  establish  I/e»  ooimty,''  approved 
February  19,  189B  (22  8t  at  Large,  pp.  90&- 
913).  The  mode  of  ptDceediog  adopted  for 
tbe  purpose  of  attaining  liila  object  was  by 
an  ^plication  to.thiS'.oonrt<:in  tbe  exercise 
of  Its  origload  Jnrlsdtetioii,  for  an  injnnctlon 
to  restrain  the  respondents  from  performing 
any  of  the  duties,  or  doing  any  of  the  acts, 
required  of  them  as  commissioners,  imposed 
upon  and  required  of  them  by  the  .terms  of 
said  act.  This  application  Is  baaed  upon  the 
ground  that  the  said  act  Is  unconstitutional, 
and  therefore  null  and  void.  We  do  not  pro- 
pose to  consider  any  of  the  grounds  upon 
which  it  Is  claimed  that  said  act  is  uncon- 
stitutional, except  one,  to  wit,  that  section  2, 
art  7,  of  the  present  constitution,  was  hot 
complied  with.  In  that  article  the  general 
assembly  is  invested  with  i)ower  to  estab- 
lish new  counties  In  the  manner  therein  pre- 
scribed; and  section  2  of  that  article  pro- 
vides, among  other  things,  thjit  "no  section  of 
tbe  county  proposed  to  be  dismembered  shall 
he  thus  cut  oft  without  consent  by  a  two- 
thirds  vote  of  those  voting  In  such  section"; 
and  It  Is  alleged  that  In  Darlington  county- 
one  of  the  counties  proposed  to  be  dismem- 
bered for  the  purpose  of  formtaig  Lee  county 
—such  consent  was  hot  obtained  by  a  two- 
thirds  vote  of  those  voting  in  the  section 
proposed  to  be  cnt  off  from  Darlington  conn- 
ty. This  allegation  being  denied  by  the  re- 
spondents, an  Issne  of  fact  was  thus  present- 
ed, and  hence  it  became  necessary  to  deter- 
mine whether  the  law  made  any  provision, 
and,  if  80,  what,  by  which  such  Issue  of  fact 
Bhonid  be  determined.  "She  supreme  court, 
aa  organized  in  Its  ordinary  form,  not  being 
able  to  agree  as  to  this  matter,  all  of  the  cir- 
cuit Judges  were  called  to  the  assistance  of 
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the  supreme  court,  under  the  provisions  of 
section  12  of  article  6  of  tbe  constitution;  and 
the  supreme  court,  as  thus  organized,  sitting 
en  banc,  heard  and  determined  the  question 
by  the  opinion  of  a  majority  of  that  tribunal 
filed  3d  of  December,  1898.  31  S.  E.  677.  By 
reference  to  that  opinion.  It  will  be  seen  that 
the  Judgment  of  a  majority  of  the  supreme 
court  en  banc  was  that  the  question  whether 
two-thirds  of  those  voting  at  the  election  in 
that  section  of  Darlington  county  proposed  to 
be  cut  oft  for  the  purpose  of  forming  Lee 
county  had  voted  in  favor  of  such  new  coim- 
ty  could  only  be  properly  ascertained  in  the 
mode  prescribed  by  the  fourth  section  of  an 
act  entiUed  "An  act  to  provide  for  tbe  for- 
mation of  new  counties  and  the  changing  of 
county  lines  and  county  seats  and  consoUda^ 
tion  of  counties,"  approved  March  9,  1896  (22 
St  at  Large,  pp.  64-67),  which  reads  as  fol- 
lows: "The  commissioners  of  elections  for 
each  old  coimty  proposed  to  be  cut  shall  can- 
vass the  returns  of  the  managers  of  each  pre- 
cinct in  their  county  at  whlWi  such  election 
has  been  held  as  such  returns  In  general 
elections.  In  this  state  are  canvassed,  and  shall 
certify  the  result  thereof  In  tabulated  state- 
ment of  tb(b  vote  at  each  precinct  to  the  sec- 
retary of  state,  who  shall,  transmit  a  tabulat- 
ed statement  of  the  vote  at,  each  precinct  of 
an  old  s^vnty  proposed  to  be  cut  off  to, both 
branches  of  the  general  assembly  at  Its  next 
session."  After  this  Judgment  of  the  su- 
preme court  ^tting  en  banc  was  rendered, 
this  court  as  at  present  organized,  passed  an 
order  referring  it  to  a  referee  to  Inquire  and 
report  as  to  the  issues  of  fact  as  setUed  by 
the  Judgment  of  the  supreme  court  sitting  en 
banc.  In  obedience  to  this  ofder,  the  referee 
has  made  his  report,  from  which  it  Is  very 
obvious  that  It  does  not  appear.  In  tbe  man- 
ner prescribed  by  law,  that  two-thirds  of 
those  voting  in  that  section  of  Darlington 
county  which  w^a  proposed  to  be  cut  off  for 
the  purpose-  of  forming  Lee  connty  voted  In 
favor  of  the  proposed  new  county  of  Lee. 
Inasmuch,  therefore,  as  It  was  not  made  to 
appear,  in  the  manner  prescribed  by  law, 
that  the  constitutional  requirement  that  "no 
section  of  the  c6unty  proposed  to  be  dismem- 
bered shall  be  thus  cut  off  without  the  con- 
sent by  a  two-thirds  vote  of  those  voting  In 
such  section"  (article  7,  |  2),  so  far,  at  least 
as  Darlington  county  is  concerned,  it  follows 
necessarily  that  the  general  assembly  had 
no  constitutional  authority  to  establish  Lee 
county,  embracing,  as  It  does,  a  part  of  Dar- 
lington county,  the  voters  in  which  had  not 
signified  their  consent  thereto  by  the  ma- 
jority required  by  the  constitution.  The  Judg- 
ment of  this  court  is  that  the  act  entitied  ~An 
act  to  establish  Lee  county,"  approved  Feb- 
ruary 19,  1898,  was  passed  without  constitn 
tional  authority,  and  Is  therefore  null  and 
void;  and  It  Is  further  adjudged  that  the 
respondents  herein,  to  wit  J-  L.  Parrott  John 
0.  Shaw,  J.  P.  Kllgo,  E.  E.  Tiller,  A.  H. 
Skinner,  A.  M.  Lee,  R.  E.  Cams,  W.  W.  Her 
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on,  J.  W.  Gardiner,  J.  E.  McCutchen,  S.  F. 
Moore,  and  William  Kelly,  named  as  commlB- 
sloners  in  said  act,  and  charged  with  the 
performance  of  certain  duties  and  the  doing 
of  certain  acts  prescribed  In  said  act,  be,  and 
they  and  each  of  them  are,  hereby  perpetual- 
ly enjoined  from  performing  any  of  said  du- 
ties or  doing  any  of  said  acts. 

JONES,  J.  While  still  entertaining  the 
opinion  that  the  act  In  question  is  constitu- 
tional, yet,  In  view  of  the  declBlon  of  the  sa- 
preme  court  en  banc,  by  which  I  am  bound, 
I  concur  In  the  Judgment  herein  as  the  logical 
result  of  that  decision. 


(64  s.  c.  ISZ) 

STATE  T.  COLEMAN. 
(Sapr«m«  Court  of  South  Oarcdina.    Jan.  4, 
1890.) 
Oabnai.  ENoin.Bi>OB  of  Cbilt>— Aea  ot  Aoodsbo. 
The  question  whether  a  boy  less  than  14 
years  old  Is  capable  of  carnally  knowing  a  fe- 
male under  14  years  of  afre  is  one  of  fact,  to 
b*  established  by  the  eridence,  in  spite  of  Or. 
(Me,  I  lis,  pamshing  such  offense  as  a  rape. 

Appeal  from  general  sessions  circuit  court 
of  Richland  county;   D.  A  Townsend,  Judge. 

Charles  Coleman  was  conTicted  of  carnally 
knowing  a  female  under  14  yean  of  age,  and 
be  appeals.    Affirmed. 

John  McMaster,  for  appellant  J.  W.  Thur^ 
mond  and  U.  X.  Qunter,  Asat  Atty.  Oen., 
for  the  SUte.    * 

GABT,  A.  J.  The  appellant  was  convicted 
under  section  115  of  the  C>rimlnal  Code,  which 
Is  aa  follows:  "If  any  person  shall  unlaw- 
fully and  carnally  koow  any  woman  child 
under  the  age  of  fourteen  years,  every  such 
unlawful  and  carnal  knowledge  shall  be 
felony,  and  the  offender  thereof  shall  suffer 
aa  for  rape.  *  *  •"  The  defendant  appeal- 
ed upon  the  following  exceptions:  "(1)  Be- 
caqae  his  honor  refused  to  charge  the  jury 
the  following  request  submitted  by  the  de- 
fendant, "That,  if  the  jury  believe  from  the 
evidence  that  the  defendant  la  under  the  age 
of  fourteen  years,  he  cannot  be  found  guilty 
of  the  charge  preferred  In  the  Indictment,' 
but,  <m  the  contrary,  charged  aa  follows:  'I 
cannot  charge  that  That  would  be  the  same 
as  to  say  he  Is  incapable,  under  fourteen,  of 
committing  this  crime.  I  cannot  say  that' 
(2)  Because  his  honor  erred  in  his  charge  to 
the  Jury  that  if  defendant  was  under  fourteen 
years  of  age,  even  If  physical  capacity  to  ac- 
complish his  purpose  was  shown,  defendant 
could  be  convicted  of  rape." 

The  appellant  contends  that  at  common  law 
a  person  under  14  years  of  age  cannot  com- 
mit the  crime  of  rape.  It  is  not  necessary 
In  this  case  to  decide  the  question  whether 
the  doctrine  for  which  the  appellant  con- 
tends Is  of  force  Id  this  state  as  to  rape,  be- 
cause he  was  not  Indicted  for  that  crime,  but 
for  the  carnal  knowledge  of  an  unmarried 


woman  under  14  years  of  age,  which  is  a 
statutory  offense.  State  v.  Haddon,  49  S.  C 
808,  27  S.  E.  1&4,  shows  that  whUe  the  two 
crimes  are  similar  in  some  respects,  they  are 
separate  and  distinct  This  case,  therefore, 
falls  under  the  general  principle  that  a  per- 
son under  7  years  of  age  Is  Incapable  of  com- 
mitting crime,  while  between  that  age  and 
14  years  he  may  be  convicted.  If  capacity  to 
commit  crime  Is  estaUlshed  by  the  testimony. 
Judgment  affirmed. 


(54  8.  C.  ISt) 

STATE  V.  GILCHRIST. 

(Supreme  (3ourt  of  South  Carolina.    Jan.  4, 

1880.) 

Criminal  Law— Indictment  —  Honoir  to  Qtash 

— BtEOnON— WaIVBR— ISBTBOCTIOB. 

Where  accused  did  not  move  to  require  th» 
state  to  elect  under  which  of  two  sections  of 
the  Ck>de  It  would  proceed,  some  of  the  allega- 
tions of  the  indictment  applying  to  one,  and 
some  to  the  other,  and  did  not  object  to  the  in- 
dictment for  this  defect  by  demurrer  or  motioe 
to  quash  before  jury  sworn,  aa  required  by  &. 
dode,  8  56,  he  cannot  complain  after  convictioii 
of  the  court's  diarge,  which  was  good  as  ta 
one  section,  since  the  charge  would  be  consid- 
ered with  reference  to  that  section  which  would 
support  a  conviction. 

Appeal  from  general  seaaiona  drcidt  conn 
of  Eidgefleld  county;   D.  A.  Townsend,  Judge. 

Moody  Oilchriat  was  ctnvlcted  of  aaaanlt 
with  Intent  to  ravlab,  and  he  appeals.  Af- 
firmed. 

Sheppard  Bros.,  for  appdiant  J.  Wm. 
Thurmond  and  U.  X.  Ounter,  Aast  Atty.  Qeu, 
for  the  State. 

GART,  A.  J.  The  appellant  was  convicted 
of  an  assault  on  Mary  Pearllne  (Juarles,  "a 
woman  child  under  the  age  of  fourteen  yean, 
*  *  *  with  Intent  her,  the  said  Mary  Pear- 
Une  Quarlea,  violently  and  against  her  wlU. 
then  and  there,  feloniously  to  ravish,  carnally 
know,  and  other  wrongs  to  the  said  Mary 
Pearllne  Quarles  then  and  there  did."  The 
presiding  Judge  charged  the  Jury  that  "It 
makes  no  difference  whether  she  consented 
or  not  If  you  find  she  was  under  fourteen 
years  of  age";  and  this  Is  made  the  basis 
for  the  sole  ground  of  appeal  in  this  case. 
Section  114  of  the  CMmlnal  0)de  la  as  fol- 
lows: "Whosoever  shall  ravish  a  woman, 
married,  maid  or  other,  where  she  did  not  con- 
sent either  before  or  after,  and  likewise  where 
a  man  ravished  a  woman  with  force,  altbougli 
she  consent  after,  he  shall  be  deemed  guilty 
of  rape,  and  shall,  upon  conviction,  suffer 
death  by  hanging  In  the  same  form  and  man- 
ner as  Is  now  provided  by  law  for  willful 
murder.  •  •  •"  Section  33,  art  3,  of  th* 
constitution  provides  as  follows:  "No  unmar- 
ried woman  shall  legally  consent  to  aexual  in- 
tercourse who  shall  not  have  attained  the  age 
of  fourteen  years."  Section  115  of  the  Crimi- 
nal Code,  as  amended  by  Acts  189C.  p.  223. 
reads  as  follows:    "If  any  person  shall  un- 
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lawfully  and  carnally  know  and  abuse  any 
woman  child  under  the  age  of  fourteen  years, 
«Tery  such  unlawful  and  carnal  knowledge 
shall  be  felony;  and  the  offender  thereof,  be- 
ing duly  convicted,  shall  suffer  as  for  a  rape: 
provided,  however,  that  In  any  such  case, 
where  the  woman  or  child  Is  over  the  age  of 
ten  years,  and  the  prisoner  is  found  guilty, 
the  Jury  may  find  a  q;)eclal  verdict  recom- 
mending him  to  the  mercy  of  the  court, 
whereupon  the  punishment  shall  be  reduced 
to  imprisonment  In  the  penitentiary  for  a  term 
not  exceeding  fourteen  years,  at  the  discre- 
tion of  the  court"  When  the  foregoing  pro- 
vision of  the  constitution  and  the  two  sec- 
tions of  the  Criminal  Code  are  construed  to- 
gether, it  Is  apparent  that  section  114  has 
reference  to  rape  at  common  law,  and  that 
section  115  refers  to  carnal  knowledge  of  an 
unmarried  woman  who  has  not  attained  the 
age  of  14  years,  and  who,  by  reason  of  her 
tender  years,  cannot  legally  consent  to  sexual 
Intercourse.  The  appellant's  attorneys  cor- 
rectly admit  that,  if  the  defendant  was  In- 
dicted under  section  115,  the  charge  of  his 
honor,  the  presiding  judge,  was  free  from 
error;  but  they  contend  that  he  was  indicted 
under  section  114,  as  there  are  allegations  in 
the  Indictment  applicable  to  that  section,  and 
not  to  section  115.  The  defendant  did  not 
make  a  motion  that  the  solicitor  be  required 
to  elect  under  which  section  he  would  pro- 
ceed, nor  did  he  raise  any  objection  to  the 
Indictment  for  any  defect  apparent  upon  the 
face  thereof,  in  the  manner  provided  by  sec- 
tion 66  of  the  Criminal  Code,  which  is  as  fol- 
lows: "Bvery  objection  to  any  indictment 
for  any  defect  apparent  upon  the  face  there- 
of shall  be  taken  by  demurrer  or  on  motion 
to  quash  such  indictment  before  the  Jury  shall 
be  sworn,  and  not  afterwards."  If  the  in- 
dictment contains  imnecessary  allegations, 
and  no  objection  is  raised  as  aforesaid  to  the 
Indictment,  they  will  be  regarded  as  merely 
Burplusage.  When  an  Indictment  contains  al- 
legations, some  of  which  are  applicable  to 
one  section  and  some  to  another,  the  charge 
of  the  presiding  Judge  will  be  considered  with 
reference  to  that  section  which  will  support 
the  conviction;  otherwise,  the  defendant  him- 
self would  practically  have  the  right  to  make 
the  election,  and  that  too,  after  conviction, 
which  has  never  been  allowed.  It  is  the 
Judgment  of  this  court  that  the  judgment  of 
the  ciicolt  court  be  afBrmed. 


W  s.  C.  166) 
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(Supreme  Oonrt  of  South  Carolina.    Jan.  4, 
1889.) 

MOBTeAOM — JCaT— EiQDITABLE  ISSUSS  —  ErBOB — 

FiMDixe— Dboeh— Lbgal  Issdes. 

1.  It  Is  error  to  submit  to  a  jury  the  qnestioa 
whether  a  mortgage  is  void,  this  being  an  eq- 
aitable  issue  for  the  court 

2.  Error  in  submitting  an  equitable  issue  to 
the  jury  is  not  cured  by  the  court's  decree  con- 
curring hi  the  finding,  where  a  legal  issue  was 


also  submitted,  and  the  general  verdict  might 
have  been  based  on  either. 

Appeal  from  common  pleas  circuit  court  of 
Horry  county;  D.  A.  Townsend,  Judge. 

Foreclosure  by  J.  W.  Holllday  against  O. 
A  Hughes  and  others.  There  was  a  decree 
for  defendant  W.  H.  Howell,  and  plainUff 
appeal*.    Reversed. 

Johnsons  &  Qnattlebanm,  for  appellant 
Robt  B.  Scarborough,  for  respondents. 

McIVER,  C.  J.  This  was  an  action  to  fore- 
close a  mortgage  on  real  estate  given  by  the 
defendants  C.  A  Hughes  and  F.  D.  Hughes 
to  the  plalnUff  on  the  16th  of  June,  1886,  to 
secure  the  payment  of  a  bond  of  same  date 
to  said  plaintiff  for  the  sum  of  $544.86,  with 
Interest  from  date  at  the  rate  of  10  per  cent 
per  annum.  The  complaint  is  in  the  usual 
form,  with  the  additional  allegation  "that  the 
defendant  W.  H.  Howell  dahns  to  have  ac- 
quired an  interest  in  the  mortgaged  land 
subsequent  to  the  date  of  the  mortgage." 
The  defendants  0.  A  Hughes  and  F.  D. 
Hughes  neither  answered  nor  demurred,  bat 
made  default  The  defendant  Howell  filed 
an  answer.  In  which  he  sets  up  two  defenses: 
(1)  That  since  the  date  of  the  alleged  mort- 
gage he  has  acquired  the  legal  title  to  the 
mortgaged  premises  by  a  purchase  thereof  at 
a  tax  sale,  whereby  the  lien  of  said  mortgage 
was  devested,  by  operation  of  law,  "and  this 
defendant  holds  the  said  lands  and  premises 
as  legal  owner  in  fee,  free  and  discharged  of 
any  and  all  incumbrance,  right  or  claim  of 
the  plaintiff  under  or  by  virtue  of  said  pre- 
tended mortgage,  and  said  lands  are  not  sub- 
ject to  a  decree  of  foreclosure."  (2)  That 
the  debt  which  the  alleged  mortgage  waa 
given  to  secure  was  not  the  debt  of  the  de- 
fendant C.  A  Hughes,  who  is  a  married  wo- 
man, the  wife  of  the  defendant  F.  D. 
Hughes,  and  the  sole  owner  of  the  mortgaged 
premises,  but  on  the  contrary,  was  the  debt 
of  her  husband,  F.  D.  Hughes,  and  she,  being 
his  wife  at  the  date  of  the  mortgage,  had  no 
power  to  bind  her  separate  estate  for  the 
payment  of  his  debt  It  is  stated  In  the 
"case"  that  the  case  was  "heard  before  his 
honor.  Judge  Townsend,  and  a  Jury,  fall 
term,  1897.  PlalntifT  moves  for  Judgment 
pro  confesso  against  0.  A.  Hughes  and  F.  D. 
Hughes,  who  have  not  answered.  Defend- 
ant objects.  Objection  sustained.  Plalntifl 
excepts."  After  several  instmctlons  as  to 
the  effect  of  the  tax  title  set  up  by  the  de- 
leiidant  Howell,  the  Jury  were  instructed 
that  if  they  find,  as  matter  of  fact  "that 
the  land  covered  by  the  mortgage  was  the 
property  of  the  defendant  C.  A  Hughes; 
that  she  is  a  married  woman;  was  such  when 
the  mortgage  was  executed;  and  that  the 
mortgage  was  given  to  secure  the  debt  of  her 
husband,— then  the  mortgage  is  void,  and 
their  verdict  should  be  for  defendant  HowelL" 
The  jury  returned  a  verdict  to  the  following 
form:    "For  defendant    H.  L.  Buck,  Fore- 
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man."  After  this  verdict  was  rendered,  tbe 
circuit  JvAge  rendered  bis  decree,  In  which, 
among  other  things,  he  says:  "The  two  ques- 
tions raised  by  tbe  pleadings  were  thus  fairly 
before  the  Jury.  They  fonnd  for  the  defend- 
ant Howell.  I  take  that  the  rerdlct  Is  re- 
sponsive to  tbe  whole  Issue,  both  as  to  the 
Invalidity  of  the  mortgage  and  the  validity 
of  the  tax  title  of  Howell.  I  concur  in  the 
finding."  Accordingly  he  "ordered,  p^udg- 
ed,  and  decreed  that  the  complaint  be  dis- 
missed; that  tbe  said  papers  called  a  mort- 
gage be  delivered  to  the  clerk  of  this  court 
to  be  canceled;  that  the  clerk  of  this  court 
cancel  said  mortgage  by  entering  thereon, 
'Adjudged  null  and  void  by  court  on  verdict 
of  jury  In  J.  W.  Holllday  against  C.  A. 
Hughes,  F.  D.  Hughes,  and  W.  H.  Howell, 
rendered  7th  October,  189",'  and  enter  said 
cancellation  on  the  record  of  said  mortgage; 
that  J.  W.  Holllday,  his  executors,  adminis- 
trators, and  assigns,  be  perpetually  enjoined 
from  disturbing  the  defendant  Howell  In  tbe 
possession  of  said  premises,  by  reason  of  said 
alleged  mortgage;  and  that  the  plaintiff  pay 
the  costs  and  disbursements  of  this  action." 
From  this  Judgment  plaintiff  appeals  on 
numerous  grounds,  which  are  set  out  In  tbe 
record.  But,  under  the  view  which  we  take 
of  this  case,  we  do  not  deem  It  necessary  to 
allude  to  but  one  of  them,  the  twenty-flfth, 
—"because  his  honor  erred  in  leaving  it  to  the 
Jury  to  say  whether  there  was  a  mortgage  or 
not"     ■ 

.  Ever  since  the  case  of  Adickes  v.  Lowry, 
12  S.  C.  97,  recognized  and  followed  In 
numerous  subsequent  cases,  It  has  been  tbe 
settled  rule  that  while,  under  the  Ckide  of 
Procedure,  both  legal  and  equitable  Issues 
may  be  tried  In  tbe  same  case,  yet,  "at  the 
trial,  the  legal  and  tbe  equitable  Issues  must 
be  distinguished  and  decided  by  the  court  In 
the  exercise  of  its  distinct  functions  as  a 
court  of  law  and  a  court  of  equity,  and  only 
those  should  l)c  determined  by  a  jury  which 
are  properly  triable  by  a  Jury,  while  those 
which  would  formerly  have  been  triable  In 
equity  must  be  determined  by  the  judge  in 
the  exercise  of  his  chancery  power."  Now, 
in  this  case,  it  Is  very  manifest  that  the 
pleadings  presented  two  Issues,  as  between 
tbe  plaintiff  and  the  defendant  Howell,— the 
other  two  defendants  having  made  default, 
and  therefore  presenting  no  Issues,— one 
equitable,  and  the  other  legal;  the  former  of 
which  was  triable  by  the  court  and  the  latter 
by  tbe  jury.  It  was  therefore  error  to  sub- 
mit both  of  these  issues  to  tbe  Jury,  and  the 
twenty-fifth  exception  must  be  sustained.  It 
Is  true  that  the  circuit  Judge,  after  the  ver- 
dict was  rendered,  proceeded  to  render  his 
decree,  in  which  he  s&ya  he  concurred  in  tbe 
finding  of  the  Jury,  which.  If  tbe  case  had 
simply  depended  upon  an  equitable  Issue,  might 
possibly  hare  cured  the  error.  But  In  this 
case  both  of  tbe  Issues,  legal  and  equitable, 
were  submitted  to  the  Jury;  and  as  they 
we<e  explicitly  instructed  that,  if  they  found 


as  matter  of  fact  that  the  mortgage  was  vo^d 
for  lack  of  power  In  tbe  married  woman  to 
execute  it,  then  they  must  find  for  tbe  de- 
fendant Howell,  we  are  unable  to  conceive 
how  it  would  be  possitde,  either  for  the  cir- 
cuit court,  or  this  court,  to  ascertain  upon 
which  of  the  two  Issues  their  general  verdict 
was  based.  If  It  was  based  upon  the  equita- 
ble Issue  alone,  then  It  would  amount  to 
nothing,  as  that  was  an  Issue  wbicb  they  bad 
no  authority  to  try.  Supi)ose,  for  example, 
that  tbe  jury  had  reached  tbe  conclusion  that 
tbe  defendant  Howell  bad  failed  to  estal>lish 
bis  legal  title,  yet,  under  the  instructloDs 
given  them  by  the  circuit  Judge,  tbey  would 
have  been  bound  to  find  for  the  defendant, 
if  they  had  also  reached  tbe  conclnslon  tbat 
tbe  mortgage  was  void  for.  the  reason  above 
Indicated.  This  only  serves  to  Illustrate  the 
wisdom  of  tbe  rule  which  requires  tbat,  in 
cases  of  this  kind,  tbe  legal  and  equitable 
issues  should  be  separated,  and  each '  tried 
by  the  appropriate  branch  of  the  court 
After  a  careful  consideration  of  tbe  whole 
case,  we  are  satisfied  that  this  wise  and 
salutary  rule  must  be  applied,  and  tbat  the 
judgment  of  the  circuit  court  sbonld  be  set 
aside,  and  tbe  case  remanded  to  tbat  court 
for  trial  in  accordance  with  the  requlrementa 
of  the  rule,  without  prejudice  to  either  party 
as  to  any  of  tbe  other  questions  presented  by 
the  exceptions,  wbicb,  under,  tbe  view  we 
have  taken.  It  Is  not  proper  to  consider  now. 
The  judgment  of  this  court  Is  tbat  the  Judg- 
ment of  the  clrcnlt  court  be  set  aside,  and 
tbat  tbe  case  be  remanded  to  that  court  for 
a  new  trial  without  prejudice. 


(5(  8.  c.  un 
STATE  V.  ROBERTSON. 
(Supreme  Court  of  South  Carolina.    Tan.  4, 
1899.) 

CBimsAL  Law  —  Nsw  Triai.  —  Isstrcctioss  — 
Harmless  Erkor— Jcrobs— Disqualifica- 
•nos — Affidavits — Re  vi  E\r. 

1.  Where  the  Jury  renders  a  verdict  of  man- 
slaaghter.  error  predicated  on  an  allefced  erro- 
neous charge  as  to  presumption  of  maJics  cut- 
not  be  sustained. 

2.  Where  a  juror  is  examined  on  a  voir  dirt, 
and  after  gueh  examination  the  circuit  judge 
determines  tbat  he  is  a  competent  juror,  so^ 
determination,  being  on  a  questioa  of  tact,  caa- 
not  be  reviewed. 

3.  Where  a  defendant  fails  to  use  the  meaci 
afforded  by  law  to  ascertain  tbe  qnalificationi 
of  jurors,  it  is  not  error  to  refuse  a  new  trial 
based  on  the  alleged  ground  that  a  juror  had 
served  on  a  former  trial  of  the  case,  whidi  tact 
was  nnlcnown  to  defendant  or  his  rnnnarl  un- 
til after  the  trial. 

4.  The  court  will  not  consider  a  motioB  for 
a  new  trial  based  •«  aa  affldavlt  of  a  joror 
who  sat  as  a  jnror  in  a  former  trial  of  the  caae, 
showing  how  be  voted  on  such  former  trial. 

Appeal  from  g«ieral  aesalona  drcatt  court 
of  Greenville  county  j  Ernest  Gary,  Jndge. 

W.  W.  Robertson  was  convicted  ot  num- 
■langbter,  and  he  appeals.    Affirmed. 

J.  A.  Mooney,  for  appellant  IT  X.  Gn&ter. 
Asst.  Atty.  Gen.,  for  tbe  State. 
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McIVEK.  a  J.  The  defendant  wa«  Indict- 
d  for  murder,  and  was  convicted  of  man- 
laugbter,  with  a  recommendation  to  mercy; 
3x6.  from  the  Judgment  rendered  upon  such 
'erdict  the  defendant  appeals,  upon  the  fol- 
3wlng  grounds:  "(1)  That  bis  honor,  the 
ireslding  Judge,  erred  In  charging  the  Jury  as 
ollows:  'Now,  when  the  killing  Is  In  a  guar- 
el  and  encounter  If  the  facts  show  that  It 
.rose  out  of  the  milsconduct  of  the  defendant, 
he  law  says  that  malice  on  the  part  of  the 
lefendant  la  Inferred.'  (2)  That  the  presiding 
udge  erred  in  not  granting  defendant's  me- 
lon for  a  new  trial:  (a)  It  having  been  shown 
md  admitted  that  the  Juror  Cunningham  had 
erved  as  a  petit  Juror  In  the  former  trial  of 
his  case,  and  which  fact  was  unknown  to  the 
lefendant  and  his  counsel  until  after  the  trial 
lereln;  (b)  It  appearing  by  affidavit  that  the 
aid  Juror  voted  at  the  former  trial  of  said 
ase  for  a  verdict  of  manslaughter."  In  the 
'case"  we  find  the  following  statement:  "It 
B  admitted  that  at  the  term  of  the  court  pre- 
«dlng  that  at  which  the  defendant  was  tried 
.nd  convicted  of  manslaughter,  and  from 
vhlch  this  appeal  is  taken,  the  said  defend- 
mt  was  tried  under  said  Indictment,  and  a 
alstrlal  was  had;  that  at  said  tria]  the  above- 
tamed  Juror,  H.  B.  Cunningham,  was  a  mem- 
>er  of  the  panel,  and  voted  for  a  verdict  of 
oanslaughter;  that,  when  said  Juror  was  call- 
!d  and  examined  upon  hla  voir  dire  at  the 
Bst  trial  of  said  cause,  neither  the  defendant 
lor  his  counsel  knew  that  he  had  served  oti 
he  Jury  at  the  former  trial,  and  did  not  ascert- 
ain that  fact  until  after  the  trial  and  verdict, 
vhen  the  defendant's  counsel  was  informed 
if  it  by  an  officer  of  the  court;  that  the  aljove 
acts  were  made  to  appear  by  affidavit,  and  a 
notion  for  a  new  trial  was  duly  made  before 
he  presiding  Judge  upon  that  ground,  among 
ithers,  and  said  motion  was  refused,  and  the 
lefendant  sentenced  to  two  years  in  the  state 
tenitentiary  at  hard  labor.  The  evidence 
vas  the  same  at  both  trials."  It  also  appears 
rom  the  "case"  that  when  the  Juror  Cunnlng- 
lam  was  examined  on  his  voir  dire  the  fol- 
awing  occurred:  "Q.  Hare  you  formed  or  ex- 
>re88ed  an  opinion  as  to  the  guilt  or  Innocence 
>f  the  defendant,  Robertson?  A.  Yes,  sir.  Q. 
7pon  what  was  the  opinion  based?  A  Prom 
vbat  I  heard  of  the  evidence.  Q.  Notwlth- 
itandlng  that  opinion,  do  you  think  you  can 
^ve  the  prisoner  a  fair  and  Impartial  trial 
recording  to  the  law  and  the  evidence  as  you 
nay  hear  here?  A.  Yes,  sir;  I  think  so.  Q. 
Save  you  any  bias  or  prejudice  against  the 
>rl8oner  at  the  bar?  A  No,  sir."  Whereup- 
in  the  juror  was  sworn.  It  does  not  appear 
hat  the  prisoner  had  exhausted  his  per- 
imptory  challenges  before  reaching  this  Juror, 
lor  does  It  appear  tbat  be  challenged  th«  uM 
luror. 

Inasmuch  as  the  appellant  was  convicted 
>f  manslaughter  only,  which  wholly  ezdudes 
he  idea  of  malice,  It  to  very  manifest  tbat 
he  first  ground  of  appeal  cannot  be  sustain- 
ed;  for,  even  if  the  proposltton  of  law  ex- 


cepted to  be  erroneous,  it  Is  quite  certain  tbat 
such  error  was  entirely  harmless,  as  the  ver- 
dict demonstrated  that  the  Jury  did  not  be- 
lieve that  the  killing  was  actuated  by  malice. 
Hence  any  inquiry  into  the  correctness  of  the 
proposition  of  law  in  the  Judge's  charge  to 
which  error  Is  Imputed  would  be  purely  specu- 
lative, and  cannot,  therefore,  be  properly  pur- 
sued In  this  case. 

The  second  ground  of  appeal  presents  ques- 
tions of  an  Important  character,  which  de- 
mand'the  serious  consideration  of  this  court 
It  must  be  remembered  tbat  in  the  present 
constitution,  unlike  that  of  1868,  it  has  been 
declared,  in  mandatory  terms,  as  follows, 
"The  petit  Jury  of  tbe  circuit  courts  shall 
consist  of  tw^ve  men,  all  of  whom  must 
agree  to  a  verdict  In  order  to  render  the 
same,"  and  further  that  "each  Juror  must 
be  a  qnallfled  elector  imder  the  provisions  of 
this  constitution,  between  tbe  ages  of  twen- 
ty-one and  sizty-flve  years,  and  of  good  moral 
character."  Const,  art  6,  {  22.  Hence, 
when  the  fact  has  been  ascertained  by  the 
proper  authority,  invested  with  Jurisdiction 
to  determine,  that  some  one  or  more  of  tbe 
body  of  persons  organized  as  a  Jury  did  not 
possess  tbe  quallflcatlons  required  by  the  con- 
stitution, their  verdict  must  be  set  aside,  up- 
on the  ground  tbat  It  was  not  tbe  verdict  of 
a  constitutional  Jury.  Garrett  v.  Weinberg 
(S.  C.)  31  S.  B.  341.  But  in  the  caise  now 
under  consideration  the  objection  to  the  Ju- 
ror Onnnlngbam  was  not  based  upon  the 
ground  of  lack  of  any  one  of  tbe  qualifica- 
tions prescribed  by  the  constitutloa,  and 
hence  the  decision  In  tbe  case  Just  cited  does 
not  conclude  tbe  Inqtilry.  Here  the  objec- 
tion to  the  Juror  In  question  was  based  upon 
the  ground,  not  that  he  was  disqualified  from 
serving  as  a  Juror  In  any  cause,  but  that  he 
was  disqualified  trom  serving  as  such  In  this 
particular  case,  because  of  the  fact  that  he 
was  not  "Indifferent"  (as  It  is  termed  In  tbe 
statute)  as  between  the  parties  to  this  case, 
by  reason  of  tbe  fact  tbat  be  had  served  as 
a  member  of  tbe  Jury  to  which  this  case  bad 
been  committed  at  the  preceding  term  of 
the  court  when  the  Jury  failed  to  agree,  and 
a  mistrial  was  ordered,  and  had  then  formed 
and<  expressed  an  opinion  as  to  the  guilt  or 
Innocence  of  the  defendant  Every  fair- 
minded  person  will  readily  recognize  tbe  Im- 
portance of  having  the  Jtn7  to  whom  a  case 
Is  submitted  for  trial  composed  of  persons 
who,  aa  far  aa  practicable,  are  free  from 
any  bias  or  prejudice,  either  for  or  against 
oue  or  the  other  of  the  parties,  whether  the 
same  arises  from  Interest  by  reason  of  rela- 
tionship or  otherwise,  or  from  having  pre- 
viously farmed  or  expressed  an  opinion  as  to 
the  merits  of  the  controversy.  Tbe  lawmak- 
ing power,  recognizing  Hie  Importance  of  this 
matter  has  made  ample  provision  for  attain- 
ing the  desired  end;  for  It  Is  provided  In  sec- 
tion 2403  of  tbe  Revised  Statutes  of  1893. 
that  "the  court  shall,  on  motion  of  either 
party  In  suit  examine,  <«  oath,  any  person 
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who  la  caQed  as  a  Juror  therein,  to  know 
whether  he  is  related  to  either  party,  or  has 
any  Interest  In  the  cause,  or  has  expressed  or 
tormed  any  opinion,  or  Is  sensible  of  any  bias 
or  prejudice  therein,  and  the  party  objecting 
to  the  juror  may  Introduce  any  other  com- 
petent evidence  In  support  of  the  objection. 
If  It  appears  to  the  court  that  the  Juror  Is 
not  IndifCerent  In  the  cause,  he  shall  be  placed 
aside  as  to  the  trial  of  that  cause,  and  an- 
other shall  be  called."  This  statute  has  been 
construed  by  the  late  Oblef  Justice  Simpson, 
in  the  case  of  State  ▼.  Williams,  31  S.  C.  238, 
9  S.  E.  853,  as  Investing  the  circuit  Judge 
with  exclusive  power  to  determine  whether  a 
given  Juror,  after  examination  on  his  rolr 
dire,  Is  Indifferent  In  the  cause;  and  that  con- 
struction has  been  adopted  In  the  following 
subsequent  cases:  State  v.  Merrlman,  34  S. 
C.  16,  12  S.  E.  619;  State  v.  James,  84  S.  a 
49, 12  S.  B.  657;  State  v.  Haines,  36  S.  Q  504, 
15  S.  R  565;  and  Sims  v.  Jones,  43  S.  C.  91, 
20  S.  E.  906.  It  Is  true  that  the  writer  of 
this  opinion,  in  Oouncil  v.  Fowler,  48  S.  C,  at 
pages  18,  19,  26  S.  E.  900,  made  some  passing 
remarks  which  possibly  may  be  regarded  as 
calculated  to  throw  some  doubt  upon  the 
construction  given  to  section  2261  of  the  Gen- 
eral Statutes  of  1882,  now  Incorporated  In  the 
Revised  Statutes  of  1893,  as  section  2403,  by 
the  late  Chief  Justice  Simpson  in  State  v. 
Williams,  8iq)ra;  but  the  writer,  in  making 
those  remarks,  evidently  overlooked  the  fact 
that  such  construction  liad  been  recognized 
and  followed  In  at  least  four  subsequent 
cases,— a  number  quite  sufficient  to  setUe  the 
question.  Besides,  this  case  differs  material- 
ly from  the  case  of  Council  v.  Fowler,  supra; 
for  there  the  Juror  in  question  bad  not  been 
examined  on  his  voir  dire,  and  the  question 
as  to  whether  he  was  indifferent  in  the  cause 
had  not  been  determined  by  any  competent 
authority,  while  here  the  Juror  In  question 
was  examined  upon  his  voir  dire,  and  after 
such  examination  the  circuit  Judge,  who  was 
invested  with  authority  to  determine  the 
question  as  to  whether  he  was  indifferent  in 
the  cause,  has  determined  that  he  was  a  com- 
petent Juror,  and  bis  determination  of  this 
question  of  fact  cannot  be  reviewed  by  this 
court.  Besides,  the  law  makes  other  provi- 
sion to  enable  the  accused  to  scan  the  list  of 
those  who  are  presented  to  him  as  Jurors  in 
a  case  like  this,  and  thus  to  ascertain  wheth- 
er there  is  the  name  of  any  person  upon  the 
Ust  who  is  objectionable  as  a  Juror.  In  State 
V.  Fisher,  2  Nott  &  McC.  261,  it  was  held  that 
the  prisoner  had  a  right  to  a  copy  of  the  in- 
dictment and  a  list  of  the  persons  Impaneled 
as  Jurors  for  the  trial  of  cases  during  the 
term;  and,  aa  was  said  in  ttiat  case,  "the 
end  and  design  of  which  was  to  enable  him 
to  ascertain  the  character  and  qualification 
of  the  Jurors  who  were  to  sit  on  his  trial; 
and.  If  he  would  not  do  so,  he  should*  not  be 
permitted  to  take  advantage  of  bis  own  neg- 
ligence." The  point  made  by  counsel  for 
appellant  that  "since  the  case  of  State  T. 


MerrlmaB,  34  S.  a  16,  12  8.  E.  619.  tbe  de- 
fendant Is  not  entitled  to  demand  a  Ust  of 
the  Jurors,"  is  based  upon  a  misapprehension 
of  that  case.  There  the  point  decided  was 
that  the  Jury  commissioners  were  not  boood 
to  furnish  a  copy  of  the  list  of  persons  drawn 
by  the  Jury  commissioners  at  the  beginning 
of  the  year,  whose  names  are  to  be  placed  In 
the  Jury  box,  from  which  Jurors  are  to  !» 
drawn  to  serve  as  such  at  tbe  several  terms 
of  the  court  during  the  year,  to  any  person 
who  chooses  to  ask  for  It  or  to  submit  the 
same  for  his  Inspection.  But  that  does  not 
refer  to,  or  In  any  way  interfere  with,  the 
right  of  the  accused,  in  a  capital  case,  to  de- 
mand from  the  clerk  of  the  court  a  copy  of 
the  Indictment  and  a  Ust  of  Jurors  drawn, 
summoned,  and  Impaneled  for  service  as  sndi 
during  the  term  of  the  court  at  wblcb  tbe  case 
is  tried.  It  is  true  that  it  Is  stated  In  tbe  "case" 
that  it  was  made  to  appear  on  tbe  bearing  of 
the  motion  for  a  new  trial  that  the  Jnior  Cun- 
ningham had  served  as  a  Juror  "in  a  former 
trial  of  this  case,"  and  that  this  fact  "was  un- 
known to  the  defendant  and  hia  counsel  nntH 
after  tbe  trial  herein."  But  while  It  is  not  diffi- 
cult to  believe  that  the  tact  might  bave  been 
unknown  to  his  counsel  in  this  trial,  as  tbe  ap- 
pellant may  have  had  other  counsel  at  the 
previous  term,  when  there  was  a  mistrial,  or 
that  counsel.  In  tbe  multiplicity  of  otber  en- 
gagements, might  have  overlooked  tbe  fact 
yet  we  find  it  very  difficult  if  not  impossible, 
to  conceive  how  tbe  appellant  could  bave 
overlooked  such  a  fact;  for  when  we  remem- 
ber tbe  solemn  formalities  always  observed 
in  organizing  a  Jury  for  tbe  trial  of  a  c^iital 
case,  by  which  the  attention  of  tbe  prisons 
is  called  specially  to  each  Juror  as  be  is  pre- 
sented, it  is  almost  Incredible  that  a  perscm 
on  trial  for  his  life  should  overlook  tbe  fact 
that  one  of  the  persons  presented  to  bim  as  a 
Juror  had  served  as  a  Juror  at  tbe  preceding 
term  of  the  court  upon  the  trial  of  bis  case. 
But  waiving  this,  and  accepting  as  true  tltt 
fact  stated  in  the  "case,"  that  neither  tbe  ap- 
pellant nor  bis  counsel  knew  that  tbe  Juror 
Cunningham  had  served  as  a  juror  at  tbe 
preceding  term  of  tbe  court  in  tbe  same  case, 
until  after  the  trial  herein,  we  still  think  that 
there  was  no  error  on  the  part  of  the  circuit 
Judge  in  refusing  tbe  motion  for  a  new  trial 
upon  this  ground;  for,  while  It  Is  true  that 
in  the  cases  of  Kennedy  v.  WlUiams,  2  Nott  t 
McC.  79,  and  Garrett  v.  Weinberg,  supra, 
some  stress  la  laid— and,  in  a  proper  case, 
properly  laid — on  the  fact  that  the  disqualiS- 
cation  of  the  juror  was  not  known  to  the 
party  or  his  counsel  until  after  the  trial,  yet 
we  think  this  should  be  qualified  by  tbe  pro- 
viso that  such  Ignorance  is  not  due  to  tbe 
want  of  diligence,  for,  where  the  disqualifica- 
tion relied  on  might  have  been  discovered 
by  the  exercise  of  ordinary  diligence.  It  af- 
fords no  excuse  for  failing  to  make  the  ob- 
jection In  due  season,  for,  as  was  said  In 
State  y.  Fisher,  supra,  a  party  "should  not 
be  permitted  to  take  advantage  of  his  own 
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legllgence."  In  tb)s  case,  aa  we  bave  seen, 
he  appellant  tailed  to  make  use  ot  the  means 
ifforded  by  the  law  to  enable  him  to  ascer- 
Aln  the  qualifications  of  each  Juror  present- 
id,  and  he  must  take  the  consequences  of 
lis  own  default 

The  second  subdivision  of  exception  2, 
>a8ed  upon  the  ground  that  It  appeared  by 
iflBdavlt  "that  the  said  Juror  voted  at  the 
'ormer  trial  of  said  case  for  a  verdict  of 
nanslaughter,"  not  only  cannot  be  sustained, 
rat  calls  for  reprobation.  The  practice  of  in- 
vading the  privacy  of  the  Jury  room  for  the 
>urpoBe  of  ascertaining  the  views  of  any  or.e 
»r  more  of  the  Jurors  as  to  the  case  has  never 
>een  sanctioned  In  this  state,  and  has  In  some 
tf  the  cases  been  severely  condemned.  In- 
leed,  It  has  been  held  that  affidavits  tending 
o  show  the  views  presented  by  any  Juror, 
»r  the  reasons  which  Influenced  the  verdict, 
vlll  not  be  heard  by  the  court,  except  for 
he  purpose  of  showing  misconduct  so  gross 
in  the  part  of  a  Juror  as  to  call  for  his  pun- 
Bhment  Sheppaid  v.  Lark,  2  Bailey,  676; 
Jmlth  V.  Culbertson,  9  Rich.  Law,  106,  recog- 
ilzed  and  followed  In  Reaves  v.  Moody,  15 
Uch.  Law,  312.  We  do  not  think,  therefore, 
hat  the  affidavit  referred  to  should  have  been 
ecelved,  and  the  statement  therein  made 
hould  be  disregarded.  The  court  has  no 
Ight  to  know,  and  no  legal  means  of  ascer- 
alnlng,  how  the  Juror  voted  at  the  former 
rial. 

Upon  what  grounds  the  circuit  Judge  based 
ds  refusal  of  the  motion  for  a  new  trial  Is 
lot  disclosed  by  the  "case,"  and  we  are  with- 
>ut  any  means  of  ascertaining  what  were 
be  reascms  for  his  action.  We  have,  there- 
ore,  been  compelled  to  consider  the  question 
a  ail  of  Its  aspects;  and,  so  considering  It 
TO  see  no  ground  for  reversing  the  Judgment 
lelow.  The  Judgment  of  this  court  Is  that 
be  Judgment  of  the  circuit  court  be  affirmed. 


M  S.  C.  83) 

CLHVBLAND  T.  CALVERT  et  aL 

(Supreme  Court  of  South  Carolina.    Jan.  4, 
1890.) 

(ONICIPAL  Bonus— RbQUIREMSNTS  OT   ISSUiNRB — 

Powers  o»  Citt  C!onNciL — Pbtition  for  Elbo- 

TIOK — RbCITAU— FUBLICATIOX  OF    NOTICE-   FrS- 

8UMPTION8— Limitations— Excessive  Issob- Da- 

TERMINATION. 

1.  Const.  1895,  art.  2,  i  IS,  and  acts  pnrsu- 
nt  thereto,  prescribing  different  requirements 
i>r  the  issuance  of  municipal  bonds  than  those 
equired  by  8p.  Act  Dec.  24,  1880  (20  St  at 
.arge,  p.  076),  relating  to  the  issuance  of  sew- 
rage  bonds  by  the  city  of  S.,  do  not  nullify 
tie  whole  of  the  latter  act  but  the  conflicting 
actions  thereof  are  regarded  as  amended  so 
8  to  conform  to  the  constitution  and  acts  pass- 
i  in  pursuance  thereof. 

2.  Sp.  Act  Dec.  24,  1890  (20  St  at  Large,  p. 
76),  providing  for  the  establishment  of  a  sew- 
rage  system  in  the  dty  of  S.,  and  the  issuance 
(  bonds  therefor,  authorizes  the  city  council  to 
isue  $50,000  of  6  per  cent,  bonds,  or  so  much 
lereof  as,  in  their  judgment,  may  be  neces- 
iry,  provided  a  majority  of  the  qualified  city 
lectors  vote  in  favor  thereof  at  an  election,  on 


petition  of  real  estate  owners!  «nd  Act  March 
9,  1896  (22  St  at  Large,  p.  88).  entiOed  "An 
act  to  authorize  special  elections  in  any  incor- 
porated city  or  town  of  this  state  for  the  pur- 
goae  of  issuing  bonda  for  corporate  purposes," 
y  section  2  thereof,  provides  that,  "should  a 
majority  of  those  voting  in  said  election  vote  in 
favor  of  said  bond  issue,"  then  the  municipal 
authorities  shall  be  authorized  to  issue  said 
bonds  of  such  denomination,  and  for  such 
length  of  time,  and  such  rate  of  interest,  not 
exceeding  7  per  centnm  per  annum,  as  the  said 
municipal  authorities  shall  prescribe.  Held, 
that  the  dty  council  might  issue  5  per  cent. 
bonds,  thongh  all  the  proceedings  prior  there- 
to contemplated  6  per  cent,  bonds  only. 

3.  Sp.  Act  Dec.  24,  1890  (20  St  at  Large,  p. 
976),  provides  for  the  estabhshment  of  a  sewer- 
age system  in  the  city  of  S.,  and  the  issuance 
of  munidpal  bonds  therefor  by  the  city  coun- 
cil, provided  a  majority  of  the  qualified  city 
voters  vote  in  favor  thereof  at  an  election  on 
petition  of  a  majority  of  the  freeholders  of  the 
dty.  Held,  that  the  petition  need  not  recite 
that  it  is  signed  by  a  majority  of  the  freehold- 
ers, since  that  fact  could  not  be  determined  by 
the  recital,  bnt  must  be  ascertained  with  ref- 
erence to  the  tax  books. 

4.  Sp.  Act  Dec.  24,  1890.  I  S  (20  St  at  Large, 
p.  977),  provides,  in  relation  to  an  election  on 
the  qnestion  of  the  issuance  of  sewerage  bonds, 
authorised  by  said  act  that  the  citv  council  of 
the  dty  of  S.  shall  give  "at  least  three  weeks' 
notice  by  advertisement  in  one  of  the  papers  of 
said  dty  of  the  time  and  of  the  names  of  man- 
agers appointed  by  them  to  conduct  the  elec- 
tion." add,  that  a  single  publication  appearing 
three  weelis  previous  to  the  election  u  suffl- 
dent. 

5.  It  will  be  presumed  tliat  the  officers  in 
charge  of  a  munidnal  election  on  the  question 
of  the  Issuance  of  bonds  for  certain  munidpal 
purposes  did  their  duty,  and  that  only  those 
entitied  to  vote  were  allowed  to  do  so,  and 
hence  a  redtal  to  that  effect  is  nnnecessary  in 
the  election  return. 

6.  It  is  unnecessary  to  the  vallditr  of  munid- 
pal bonds  that  the  ordinance  and  other  proceed- 
ings in  reference  to  their  issue  redte  that  the 
issue  did  not  exceed  the  constitutional  limit 
on  the  dty's  bonded  indebtedness. 

7.  An  issue  of  munidpal  bonds  beyond  the 
constitutional  limit  can  be  determined  only  by 
comparison  of  the  existing  and  proposed  bond- 
ed debt  with  the  records  showing  the  assessed 
value  of  taxable  munidpality  property. 

8.  That  an  ordinance  providing  for  the  issue 
of  munidpal  bonds  does  not  definitely  provide 
for  levying  taxes  to  pay  the  interest  thereon, 
and  to  provide  a  sinking  fund  for  a  payment  of 
the  prindpal,  Is  no  ground  for  restraining  the 
issue,  since  provisions  may  thereafter  be  made 
for  such  purposes. 

Application  by  Henry  (Cleveland  for  an  in- 
junction against  Arch  B.  Calvert  and  otheta, 
constituting  the  city  council  of  the  city  of 
Spartanburg.    Refused  and  dismissed. 

Ralph  K.  CJasson,  for  petitioner.  Bomar  ft 
Simpson,  for  respondents. 

JONES,  J.  This  Is  an  application  in  the 
original  Jurisdiction  of  this  court  for  an  in- 
junction to  restrain  the  city  council  of  Spar- 
tanburg from  issuing  $50,000  of  IxindB  for 
sewerage  purposes.  The  dty  council  claim 
authority  to  issue  said  bonds  under  a  special 
act  for  that  purpose,  approved  December  24, 
1890  (20  St.  at  Large,  p.  976),  entiUed  "An  act 
to  autborlze  the  dty  council  of  Spartanburg 
to  ordain  the  necessary  ordinances  for  the 
establishment,  construction  and  maintenance 
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of  a  Bystem  of  sewera^  In  the  city  of  Sxnr- 
tanburg  and  to  Issue  bonds  for  the  purpose 
of  the  establishment,  construction  and  main- 
tenance of  such  system."  By  this  act  the  city 
council  were  authorized  to  issue  $50,000  of  6 
per  cent  coupon  bonds,  or  so  much  thereof 
as.  In  their  judgment,  may  be  necessary,  pro- 
vided a  majority  of  the  qualified  electors  of 
Bald  city  shall  rote  in  favor  of  such  issue  at 
an  election  held  for  that  purpose,  upon  the 
petition  of  one-third  of  the  real  estate  owners 
of  said  city. 

1.  Petitioner  contends  that  this  act  is  void, 
and  all  proceedings  thereunder  Illegal,  be- 
cause the  same  was  repealed  and  nullified  by 
section  13  of  article  2  of  the  constitution  of 
1895,  and  laws  subsequentiy  passed  in  pursu- 
ance thereof,  prescribing  different  qualifica- 
tion^ for  electors  than  those  which  existed  at 
the  time  of  the  passage  of  the  said  c^eclal 
act,  and  prescribing  as  a  condition  precedent 
to  the  holding  of  an  election  for  the  purpose 
of  Issuing  bonds  a  petition  from  a  majority  of 
the  freeholders  of  said  dty  as  shown  by  its 
tax  books.  It  appears  from  the  return  of  re- 
spondents, to  which  petitioner  demurs,  and 
thoreby  admits  it  to  be  true,  that  on  August  23, 
1807,  a  petition  for  an  Section  on  the  question 
of  Issuing  such  bonds  was  filed  with  the  city 
council,  and  that  it  was  ascertained  and  de- 
termined by  the  city  council  that  the  x>etitk>n 
was  signed  by  more  than  a  majority  of  the 

•  freeholders  of  the  city  of  Spartanburg.  It 
further  appears  that  a  large  majority  of  those 
who  voted  at  the  election  voted  in  favor  of 
Issuing  said  bonds,  and  that  those  who  voted 
were  qualified  electors  under  the  constitution 
of  1S95.  Th  e  effect  of ,  the  new  constitution  and 
acts  pursuant  thereto  Is  not  to  wholly  nullify 
the  said  special  act,  but  merely  to  nullify  so 
much  of  said  act  as  Is  Inconsistent  with  the 
new  constitution;  or,  rather,  the  special  act 
must  be  read  as  if  amended  ao  as  to  prescribe 
for  electors  thereunder  the  qualifications  re- 
quired under  the  new  constitution,  and  to  re- 
quire a  petition  by  a  majority  of  the  free- 
holders. Instead  of  one-third.  As  these  condi- 
tions were  admittedly  compiled  with,  the  pro- 
ceedings were  not  void.  McWhirter  v.  Town 
of  Newberry,  47  S.  C.  418,  25  S.  E.  216. 

2.  It  appears  that  the  city  council  contem- 
plate the  issue  of  5  per  cent  instead  of  6  per 
cent  coupon  bonds.  Petitioner  claims  that 
the  city  council  have  no  power  to  so  do,  be- 
cause the  petition  and  other  proceedings  pre- 
limhiary  to  the  election  upon  the  question  of 
issuing  bonds  and  of  proceedings  in  relation 
thereto  contemplated  and  provided  for  6  per 
cent  bonds  only.  The  act  of  1880  permitted 
and  authorized  the  Issue  of  $50,000  of  6  per 
cent  coupon  bonds,  or  so  much  thereof  as  In 
their  Judgment  may  be  necessary.  The  act  of 
March  9,  1896  (22  St  at  Large,  p.  88),  entitied 
"An  act  to  authorize  special  elections  in  any 
Incorporated  city  or  town  of  this  state  for  the 
purpose  of  Issuing  bonds  for  corporate  pur- 
poses," In  section  2  provided  that  "should  a 
majority  of  those  voting  in  said  election  vote 


In  favor  of  said  bond  Issue,  then  the  munk-' 
pal  authorities  of  said  city  or  town  sbnil  be 
authorized  to  Issue  said  bonds  which  shall  b? 
of  such  denomination  and  run  for  such  lecgtj 
of  time  and  bear  such  rate  of  interest  not 
exceeding  seven  per  centum  per  annnm,  as 
the  said  municipal  authorities  shall  pre- 
scribe." It  Is  therefore  clearly  within  the 
power  of  the  dty  council.  If  It  1b  found,  in 
their  judgment  advisable  ao  to  do,  to  issce 
bonds  bearing  a  rate  of  interest  less  than  that 
permitted  by  the  legislature  on  the  snbjec^ 
and  authorized  by  the  vote  of  the  electoia 
It  would  seem  that  petitioner,  as  weB  as  aH 
other  taxpayers  of  the  city,  would  be  benefit- 
ed, rather  than  injured,  b7  the  proposed  act 
of  the  city  council. 

8.  Petitioner's  contention  that  Hie  proceed- 
ings are  invalid  because  the  petitions  present- 
ed to  the  city  council  did  not  set  forth  upon 
their  face  that  they  were  signed  by  freehold- 
ers of  the  said  city  Is  not  tenable.  It  Is  not 
necessary  that  the  petition  shall  recite  thii 
It  Is  signed  by  a  majority  of  the  freeholders. 
That  fact  cannot  be  determined  by  ttie  mere 
recital  of  the  petition,  but  must'  be  ascertain- 
ed by  reference  to  the  tax  booka. 

4.  It  Is  contended  as  a  ground  for  IIlJan^ 
tion  that  the  election  held  on  the  questioa 
of  Issuing  said  bonds  was  Illegal,  because  the 
notice  of  the  election  was  not  given  as  re- 
quired by  the  act  The  language  of  tbe 
act  is:  "The  city  counsel  of  said  dty  an 
hereby  required  to  give  at  least  tbree  weeki 
notice,  by  advertisemoit  In  one  or  more  ol 
the  papers  of  said  city,  of  the  time,  and  (rf 
the  names  of  managers  appointed  by  them  to 
conduct  the  election."  Act  Dec.  24,  1890.  I 
6  (20  St  at  Large,  p.  977).  It  appears  that 
notice  of  the  time  and  place  of  dectlMi  aad 
of  the  names  of  managers  was  published  Id 
the  Spartanburg  Herald  In  its  dally  edltio3< 
on  August  25th  and  26th  and  on  September 
14th  and  In  the  semlweekly  issue  of  August 
27,  1897.  The  time  fixed  for  the  electlmi  wai 
September  15,  18^7.  Excluding  August  254 
and  Including  September  15th,  under  the  rck 
prescribed  in  section  421  of  the  Code  of  OrU 
Procedure,  the  first  publication  appeared  21 
days,  or  3  weeks,  before  the  election.  la  thU 
a  compliance  with  the  requirement  of  tbe 
statute  to  give  "at  least  three  weeks'  notice 
by  advertisement"  etc.?  We  are  of  oplQios 
that  It  Is.  It  will  be  observed  that  the  wonli 
used  to  describe  the  tline  of  publication  are 
not  like  those  used  in  reference  to  the  pub- 
lication of  summons  against  a  nonresident 
as  In  section  156  of  the  Code,  where  the  lan- 
guage is,  "not  less  than  once  a  week  for  six 
weeks,"  nor  like  those  used  In  reference  to 
the  sale  of  real  estate  under  execution,  etc, 
as  In  section  2543,  Bev.  St,  where  the  lan- 
guage is,  "once  a  week  for  at  least  three 
weeks,"  which  conld  only  be  met  by  a  pub- 
lication at  least  once  a  week  for  the  specified 
time.  The  statute  In  question  does  not  re- 
quire a  publication  "once  a  week,"  nor  does 
It   require  advertisement   for   three    week*. 
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Since  It  merely  requires  notice  to  be  adver- 
tised at  least  three  weeks  before  the  election, 
a  single  publication  appearing  three  weeks 
preT'iOUB  Is  a  compliance.  To  bold  otherwise 
would  be  to  Interpolate  words  which  the  legis- 
lature did  not  see  fit  to  employ,  and  which, 
In  reference  to  other  matters.  It  Is  accustomed 
to  employ  when  the  Intention  Is  to  require 
publication  at  least  once  a  week. 

S.  Petitioner  further  alleges  that  the  elec- 
tion was  Invalid,  because  it  does  not  appear 
affirmatively  upon  the  returns  of  such  elec- 
tion that  the  persons  who  were  allowed  to 
vote  thereat  possessed  the  constitutional 
qualifications  of  electors,  to  wit,  that  they 
were  at  a  proper  age,  and  had  paid  all  their 
taxes.  The  point  is  not  well  taken.  The  pre- 
sumption Is  that  the  officers  in  charge  of  the 
election  did  their  duty,  and  that  only  those 
were  allowed  to  vote  who  were  entitled  to 
vote;  and  a  recital  to  that  effect  by  the  man- 
agers In  their  return  is  not  necessary.  It  ap- 
pears by  the  admitted  facts  In  this  case  that 
those  who  voted  were  qualified  voters. 

7.  It  la  alleged  that  the  ordinances  and 
other  proceedings  under  which  said  Issue  of 
bonds  Is  proposed  to  be  made  were  Irregular 
and  Insufficient  for  not  showing  upon  their 
face  that  the  issue  of  said  bonds  will  not  ex- 
ceed the  constitutional  limit  for  bonded  In- 
debtedness for  said  city.  It  Is  not  contended 
that  the  proposed  issue  of  bonds  would,  in 
fact,  nceed  the  constitutional  limit;  Indeed, 
the  facts  set  out  In  respondents'  return,  ad- 
mitted to  be  true,  showing  the  assessed  value 
o<  the  taxable  property  of  the  city  and  county 
of  Spartanburg,  and  the  bonded  debt  already 
existing,  show  clearly  that  the  proposed  issue 
would  not  exceed  the  constitutional  limit 
The  point  here  made  Is  simply  that  the  fact 
that  the  proposed  issue  Is  not  excessive 
should  appear  affirmatively  In  the  ordinance 
and  other  proceedings  In  reference  to  the  pro- 
posed Issue.  Recitals  in  the  ordinance  or 
elsewhere  to  the  effect  that  the  issue  does  not 
exceed  the  constitutional  limit,  not  being  re- 
quired, are  not  necessary.  Such  a  recital 
would  be  wholly  unavailing  In  determining 
the  question  of  excessive  Issue,  unless  the 
officers  making  the  recital  are,  by  some  valid 
law,  charged  with  the  duty  of  ascertaining 
and  determining  that  fact  The  question  of 
excessive  issue  can  be  determined  only  by  a 
comparison  of  the  existing  and  proposed 
bonded  debt  with  the  record  showiag  the 
assessed  value  of  the  taxable  property.  Dix- 
on Co.  V.  Field,  111  U.  S.  95,  4  Sup.  Ct  316: 
Sutliff  V.  Commissioners,  147  U.  S.  286,  13 
Sup.  Ct.  818;  State  ▼.  Comwell,  40  S.  0.  80, 
18  S.  B.  184. 

8.  We  do  not  think  that  the  fact— even  con- 
ceding It  to  be  a  fact— that  the  ordinance  pro- 
viding for  the  issue  of  the  bonds  does  not 
definitely  provide  for  levying  taxes  to  pay  the 
Interest  thereon,  and  to  provide  a  sinking 
fund  for  the  payment  of  the  principal,  is  any 
reason  for  restraining  the  issue  of  the  bonds, 


since  all  due  provisions  may  be  hereafter 
made  for  such  purposes.  Finding  nothing  in 
the  record  to  Justify  the  granting  of  the  in- 
junction prayed  for,  the  application  therefor 
Is  refused  and  dismissed. 


023  N.  C.  582) 

STATE  ex  reL   SOMBRS,  Deputy  Sheriff,  et 

•L  V.  THOMPSON  et  al..  County  CJata'tn. 
(Supreme  Court  of  North  Carolina.     Dec.   iiO, 

1888.) 
SHBBirr  8— Dapurns— SoRXTiBS— Tax  CoLLaoroas 

— VACANCIBS — ISBAinTT. 

Neither  the  sherifTs  deputy  nor  the  sure- 
ties on  his  bond  can  sue  to  compel  the  county 
commissioners  to  give  them  the  tax  list  for  the 
ensuing  year  for  collection,  where  such  oflSce  has 
become  vacant  by  reason  of  the  insanity  of  such 
ofBcer,  and  of  a  failure  to  renew  his  bonds  and 
to  produce  receipts  for  moneys  collected,  as  re- 
quired by  Code,  S  2070,  as  amended  by  Laws 

1897,  c.  168,  S  36,  and  where  the  commissionen 
elected  a  tax  collector  after  the  appointment 
of  guardians  for  soch  sheriff. 

Appeal  from  superior  court,  Burke  county; 
Coble,  Judge. 

Action  In  the  name  of  the  state,  on  the 
relation  of  A.  F.  Somers,  deputy  sheriff,  and 
agent  of  the  bondsmen  of  T.  M.  Webb,  sher- 
iff of  Burke  county;  of  T.  M.  Webb,  by  Han- 
nah I.  Webb  and  A.  F.  Somers,  guardians 
and  representatives  of  T.  M.  Webb;  and  of 
Joseph  A.  Dale,  coroner  and  temporary  ex 
officio  sheriff  of  said  county,— against  W.  N. 
Thompson  and  others,  constituting  the  l>oard 
of  commissioners  of  said  county,  and  J.  W. 
Garrison,  in  the  nature  of  quo  warranto  to 
try  title  to  the  office  of  tax  collector  of  said 
county,  and  to  oust  defendant  Garrison,  the 
Incumbent  of  said  office.  In  the  year  1896, 
T.  M.  Webb  was  elected  and  qualffied  as 
sheriff  of  Burke  county  for  the  term  of  two 
years,  and  until  December,  1888.     In  May, 

1898,  his  wife,  Hannah  I.  Webb,  and  A.  F. 
Somers  were  appointed  and  qualffied  as 
guardians  of  said  T.  M.  Webb  on  the  petition 
of  the  former,  and  on  the  certlflcate  of  the 
superintendent  of  the  state  hospital  for  the 
insane,  showing  that  said  T.  M.  Webb  was 
then  undergoing  treatment  for  insanity  In 
said  hospital,  where  he  was  confined,  under 
treatment,  at  the  time  of  the  fiUng  of  the 
complaint  herein.  During  the  period  refer- 
red to,  and  until  September  6,  1898,  said 
Somers,  as  the  deputy  or  agent  of  said  sher- 
iff, continued  to  collect  the  taxes  of  said 
county,  and  Joseph  A.  Dale,  coroner  and  ex 
officio  sheriff,  for  the  time  attended  to  the 
duty  of  executing  process  directed  to  said 
sheriff.  On  September  6,  1896,  demand  was 
made  of  the  defendant  board  of  commission- 
ers, on  behalf  of  said  Somers,  for  the  tax 
books  for  the  year  1898,  on  the  alleged 
ground  that  Sheriff  Webb  bad  a  vested  right 
therein,  as  part  of  the  emoluments  of  his 
said  office,  and  on  the  following  day  said 
board,  by  resolution  reciting  tbat  said  sher- 
iff was  then  insane,  and  that  he  had  not 
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made  settlement  of  the  taxes  for  tbe  years 
1896,  1896,  and  1897,  and  was  delinquent 
thereon  in  a  certain  sum,  which  had  been 
demanded,  and  payment  refused,  appointed 
defendant  J.  W.  Garrison  tax  collector  for 
the  year  1898.  The  foregoing  facts  were 
shown  in  erldence  on  the  trial,  whereupon 
judgment  was  rendered  for  defendants,  and 
plaintiffs  appeal.    Affirmed. 

J.  T.  Perkins  and  Bl.  J.  Justice,  for  appel- 
lants A.  C.  Avery,  W.  S.  Pearson,  and  J. 
M.  Mull,  for  appellees. 

CLARE,  J.  Upon  the  Insanity  of  the  sher- 
Itt  his  right  to  exercise  the  office  ceased; 
and  his  committal  to  the  asylnm  for  the  in- 
sane, and  the  appointment  of  a  guardian  for 
him,  upon  the  certificate  of  the  superintend- 
ent of  the  asylum,  as  provided  by  Code,  { 
1673,  was  certainly  at  least  prima  facie  evi- 
dence of  such  insanity.  There  was  no  evi- 
dence oflTered  to  contradict  such  Insanity. 
Ui>on  the  declaration  of  insanity  the  sureties 
of  the  sherlflT  had  no  more  rights  than  would 
have  gone  to  them  upon  his  death,  1.  e.  to  col- 
lect the  tax  list  then  In  his  hands.  Code,  | 
3687;  Laws  1807,  c.  169,  {  117;  Perry  v. 
Campbell,  63  N.  C.  257;  McNeill  v.  Somers, 
96  N.  C.  467.  The  commissioners,  on  the 
first  Monday  In  September,  were  vested  with 
the  power  of  electing  a  tax  collector  for  the 
ensuing  year,  unless  and  until  the  sheriff 
should  be  restored  to  reason.  The  failure  to 
exhibit  the  tax  receipts  on  said  first  Monday 
In  September  would  have  been  an  additional 
ground  Justifying  the  county  commissioners 
in  refusing  to  give  him  the  new  tax  books, 
even  If  be  had  been  sane,  and  the  sureties 
would  have  no  right  to  collect  taxes  on  such 
new  list  after  his  failure  to  renew  his  bond, 
whether  such  failure  was  caused  by  failure 
to  exhibit  the  required  receipts  or  by  his 
Insanity  (Colvard  v.  Commissioners,  95  N.  C. 
515;  Code,  i  2070);  the  time  (December)  be- 
ing changed  to  September  (Laws  1897,  c. 
169,  {  35).  In  North  Carolina,  a  sherUTi 
deputy  is  merely  his  agent  (Railroad  Co.  v. 
Fisher,  109  N.  a  1,  13  S.  B.  698),  and  such 
agency  terminated  uiran  the  official  ascer- 
tainment of  the  insanity.  Neither  Somers, 
therefore,  nor  the  sureties  on  the  sheriff's 
bond,  have  a  right  of  action  to  comi>eI  the 
commissioners  to  give  them  the  tax  list 
The  agency  could  not  have  been  one  coupled 
with  an  interest,  as  that  is  prohibited.  Code, 
i  2084;  Basket  v.  Moss,  115  N.  O.  448,  20  S. 
E.  733.  Ujwn  the  prima  facie  ascertainment 
of  the  Insanity  of  the  sheriff  under  section 
1673,  or  by  Inquisition  of  lunacy,  the  com- 
missloners  might  have  declared  the  office  va- 
cant under  section  2071  of  the  Code,  but 
their  failure  to  do  so  merely  authorized  the 
coroner  to  perform  the  duties  of  sheriff  prop- 
er till  such  declaration  (Oreer  v.  City  of 
Asheville,  114  N.  C.  678,  19  S.  E.  635),  and  did 
not  cast  npon  him  the  right  to  collect  the  tax- 


es, which  went  to  the  sheriff's  bondsmen 
for  the  current  list,  and  after  that  the  duty 
devolved  upon  a  tax  collector  chosen  I7 
the  county  commissioners.  Indeed,  the  elec- 
tion of  a  tax  collector  at  the  meeting  of  the 
county  commissioners,  supervening  npon.  the 
appointment  of  a  guardian  for  the  sheriff, 
under  section  1673  of  the  Code,  was  pro 
tanto  a  declaration  of  a  vacancy  In  the  sher- 
iff's office,  under  section  2071,  to  the  extent 
of  his  duties  as  tax  collector;  and  their  fail- 
ure to  elect  a  sheriff  to  serve  process  merely 
left  that  matter  open  for  future  action. 
Greer  v.  City  of  Asheville,  supra.    No  error. 


(123  N.  C.  SIS) 

WRIGHT  V.  KINNEY,  Treasnrw,  et  aL 

(Snpreme  Coort  of  North  Carolioa.     Dec   23. 

1898.) 

BCHOOLS  AND  SCHOOL  DiSTBICTB — OSDBRS — NBO<k. 
TIABILITT — AUTHBNTIOATION— POWBRS  or  CoCSTI 
BOABD— JCSTIOB  or  THB  FbACE— JUBISDICTIOS— 
ApPBAL — HiSJOTHDRR — RbVIBW. 

1.  Sup.  Ct.  Role  27  (27  S.  El  tUL),  proridins 
that  no  exceptions  shall  be  considered  other 
than  those  set  oat  or  filed  and  made  part  of  the 
case  on  record,  preclndes  consideration  of  ob- 
jectioDB  for  misjoinder  of  parties  or  causes  of 
action  without  exceptions  reserved  from  mlinKS 
below. 

2.  Tbe  remedy  against  a  oounty  treasurer  for 
refusal  to  pay  a  school  order  is  either  by  manda- 
mus or  action  on  the  treasurer's  official  bond,  of 
which  a  justice  has  no  jurisdiction. 

3.  A  school  order  being  nonnegotiable,  in  the 
sense  of  tlie  law  merchant,  is  open,  in  the  hands 
of  assignees  hy  indorsement,  to  defenses  against 
the  ori^nal  holder. 

4.  Under  Laws  1897,  c.  108,  8  1&,  leqnlnnK 
school  orders  to  be  si^rned  first  fay  at  least  three 
members  of  the  district  committee,  and  then  br 
the  county  supervisor  of  sdiocds,  who  shall 
place  his  seal  upon  it,  without  which  no  order 
shall  be  a  valid  voucher  m  the  bands  of  tbe 
county  treasurer,  a  person  who,  withont  author- 
ity, indorsed  snch  an  order,  which  had  been 
signed  by  only  two  members  of  the  commit- 
tee, "Approved  and  countertigned.  El  L.  G.. 
Chairman  of  Board  of  County  Commissionfrs," 
is  not  personally  liable  to  one  who  l>ought  the 
order  on  the  faith  of  such  indorsement,  because, 
even  if  it  were  aathorised,  the  order  would 
still  lie  invalid. 

5.  Under  Laws  1897,  c.  108,  i  16,  leqniring 
school  orders  to  be  signed  first  by  at  least  three 
members  of  the  district  committee,  and  tlien 
hy  the  county  supervisor  of  schools,  who  shall 
place  his  seal  upon  it,  ^ithont  which  no  order 
shall  be  a  valid  voudier  in  the  hands  of  the 
county  treasurer,  an  order  of  the  county  Inerd 
of  education  to  the  county  treasurer  to  pay  an 
order  drawn  by  a  district  is  a  nullity,  that  board 
having,  no  control  over  such  orders. 

Appeal  from  superior  court,  Davidson  coun- 
ty;  Allen,  Judge. 

Action  by  R.  L.  Wright  against  W.  N.  Kin- 
ney, treasurer,  and  others.  There  was  a 
judgment  for  defendants,  and  plaintiff  ^>- 
peals.    Affirmed. 

Walser  &  Walser  and  R.  L.  Wright,  fOr  ap- 
pellant    B.  B.  Raper,  for  appellees. 

CLARK,  J.  This  action  was  begun  before 
a  Justice  of  the  peace  against  Kinney,  as 
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treasurer  of  Daviason  county,  and  Hd.  L. 
Greene,  upon  an  order  for  |22.60,  dated  May 
28,  1897,  and  signed  by  Amos  Smith  and  Joe 
Miller,  as  committee  of  district  No.  23  (col- 
ored) of  that  county,  reciting  therein  that  it 
was  for  the  purchase  of  school  charts.  It 
was  payable  to  W.  W.  Tutwller,  or  bearer, 
who  sold  it  to  plaintiff,  and  Indorsed  it.  Be- 
fore the  order  was  Indorsed  to  plaintiff,  the 
following  was  written  thereon:  "Approved 
and  countersigned.  Ed.  L.  Greene,  Chairman 
of  Board  of  County  Oommlssioners;"  but  the 
board  of  county  commissioners  never  ap- 
proved the  order,  nor  did  It  authorize  Greene 
to  do  so.  On  January  8,  1898,  the  board  of 
education  ordered  the  county  treasurer  to  pay, 
out  of  the  funds  apportioned  to  the  several 
districts,  the  orders  held  by  the  Lexington 
and  Salisbury  banks,  of  which  number  this 
check  was  one,  with  a  proviso  tliat  no  dis- 
trict pay  for  more  than  one  chart  This  or- 
der was  presented  to  defendant  Kinney,  as 
treasurer,  and  he  refused  to  pay  it,  or  rec- 
ognize It  In  any  way  as  valid. 

No  exception  on  the  ground  of  misjoinder 
of  causes  of  action  or  misjoinder  of  parties 
was  made  below,  and,  of  course,  cannot  be 
considered  here.  Rule  27  of  this  court  (27 
S.  B.  vUi.).  As  to  the  defendant  Kinney, 
treasurer,  the  plaintiff  had  two  remedies,— 
either  to  sue  him  on  bis  bond,  or  to  apply 
for  a  mandamus;  and  of  neither  of  these  ac- 
tions did  the  Justice  of  the  peace  have  Juris- 
diction. Robinson  ▼.  Howard,  84  N.  G.  151; 
Taylor  T.  School  Committee,  50  N.  C.  9& 

Orders  or  warrants  issued  by  a  municipal 
corporation  are  not  negotiable,  and  carry  with 
them  none  of  the  privileges  of  negotiable  pa- 
per, except  to  pass  by  delivery  upon  Indorse- 
ment Daniel,  Neg.  Inst  |  427;  1  Dill.  Mnn. 
Corp.  i  487.  In  WaU  v.  Monroe  Co.,  106  U. 
S.  74,  Field,  J.,  says:  "The  warrants,  being 
in  form  negotiable,  are  transferable  by  de- 
livery so  far  as  to  authorize  the  holder  to  de- 
mand payment  of  them,  and  to  maintain  in 
his  own  name  an  action  upon  them.  But 
they  are  not  negotiable  instruments  In  the 
sense  of  the  law  merchant,  so  that,  where 
held  by  a  bona  fide  purchaser,  evidence  of 
their  Invalidity  or  defenses  available  against 
the  original  payee  would  be  excluded.  The 
transferee  takes  them  subject  to  all  legal  and 
equitable  defenses  which  existed  as  to  them 
in  the  hands  of  such  payee.  There  has  been 
a  great  number  of  decisions  in  the  courts  of 
the  several  states  ui>on  instruments  of  this 
kind,  and  there  Is  little  diversity  of  opinion 
respecting  their  character.  All  the  courts 
agree  that  the  instruments  are  mere  prima 
facie,  and  not  conclusive,  evidence  of  the 
validity  of  the  allowed  claims  against  the 
county  by  which  they  were  issued.  The 
county  Is  not  estopped  from  questioning  the 
legality  of  the  claims."    This  has  been  fol- 


lowed  in  Ouachita  Co.  ▼.  Wolcott,  103  TJ.  & 
669,  and  Merrill  v.  Montlcello,  138  U.  S.  673, 
11  Sup.  Ot  441,  and  cases  therein  dted.  So 
that  If  this  action  had  been  brought  in  the 
proper  forum,  and  against  the  proper  parties, 
it  would  be  open  to  set  up  any  defense,  as 
fraud,  misrepresentation,  and  the  like,  which 
would  have  been  good  against  the  original 
holder,  and,  if  the  claim  was  Improperly  al- 
lowed, the  order  may  be  canceled.  Abema- 
thy  v.  Phifer.  84  N.  C.  711.  Indiana  v. 
Glover,  155  U.  8.  513,  16  Sup.  Ct  186,  Is  a 
very  recent  decision  (1894)  of  the  supreme 
court  of  the  United  States  affirming  the  in- 
validity of  a  township  warrant  for  school  sup- 
plies, even  in  the  hands  of  subsequent  hold- 
ers, wben  the  "supplies  are  not  suitable  and 
reasonably  necessary." 

The  plaintiff  further  seeks  to  hold  Bd.  U 
Greene  liable  individually,  because,  he  alleges, 
he  bought  the  paper  relying  on  its  validity, 
as  being  guarantied  by  Greene's  indorsement, 
as  ctiairman,  of  the  claim,  "Approved,"  which 
Indorsement,  It  has  since  appeared,  he  had  no 
authority  to  make,  not  having  been  author- 
ized by  the  board  of  commissioners.  There 
are  drcumstances  under  which  an  officer 
would  make  himself  personally  liable  to  one 
misled  by  bis  unauthorized  action  (Tliroop, 
Pub.  OfT.  I  774;  Mechem,  Pub.  Off.  »  811, 
812,  816);  but  whatever  force  there  would 
have  been  In  this  proiwsitlon  if  the  order  had 
been  valid  by  the  authorized  attachment  of 
the  approval  of  Greene  as  chairman,  we  need 
not  consider,  because,  by  section  15,  c.  106, 
Laws  1897,  ratified  March  6,  1897  (and  there- 
fore In  force  at  the  date  of  this  order,  given 
May  28,  1897),  all  such  orders  are  required 
to  be  "signed  first  by  at  least  three  members 
of  the  committee,  and  then  by  the  county  su- 
pervisor who  shall  place  his  seal  upon  It," 
and  without  this  no  order  "shall  be  a  valid 
voucher  In  the  hands  of  the  county  treasurer." 
Therefore,  on  its  face,  the  order  was  invalid, 
and  the  approval  of  "Greene,  Chairman," 
could  not  have  made  It  good.  In  the  absence 
of  evidence  of  fraud  and  misrepresentation,- 
Greene  cannot  therefore  be  held  liable  for  his 
unauthorized  signature,  which  could  not  have 
misled  the  plaintiff  to  his  hurt  The  order 
would  have  been  invalid  even  if  tbe  signature 
had  been  duly  authorized  by  the  coonty  com- 
missioners, and  the  plaintiff  is  no  worse  off 
because  it  was  unauthorized.  The  action  of 
the  county  board  of  education,  January  8, 
1898,  was  a  nullity,  as  that  board  had  nothing 
to  do  with  orders  on  the  treasurer  Issued  by 
the  districts.  Acts  1897,  c.  108,  |  16.  Upon 
the  facts  found  by  the  court  by  consent  of 
parties,  the  plaintiff  could  not  recover,  and 
the  court  proi>erIy  so  held;  but  we  see  no 
ground  for  the  nonsuit  ordered  under  chapter 
106,  Laws  1897.  The  Judgment  against  the 
plaintiff  Is  affirmed. 
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(123  N.  C.  661) 

McPEETEaiS  et  «L  T.  BLANKBaiSHIP. 
(Sapreme  Ooort  oC  North  Caroliiia.     Dec.  28. 

1888.) 

Bbidobs— In  Two  Counties — Authokitt  to  Coii- 

BTUCOT — Costs — Codntt  Wabbamts 

— Neootiabilitt. 

1.  Code,  {  2014,  giving  county  commiBsloncrs 
power  "to  appoint  where  bridges  ahall  be  made," 
18  to  be  construed  in  connection  with  section  707, 
sabsec.  10,  aa  amended  by  Laws  1895,  c  135, 
§  2,  providing  that  county  commissioners  may 
cor  struct  bridges  in  the  county,  and,  when  a 
bridge  is  necessary  over  a  stream  which  di> 
Tides  one  ooimty  from  anodier,  the  commiasion- 
ers,  of  each  county  shall  join  in  its  construction, 
and  the  charge  thereof  shall  be  divided  be- 
tween the  counties;  and  therefore  the  statutes 
do  not  authorize  county  commissioners  to  build 
a  bridge  over  a  boundary  stream  without  the 
joining  of  the  commissioners  of  the  other  coun- 
ty, or  at  the  sole  expense  of  the  first  county, 
though  the  refusal  to  join  is  fbr  the  reason  that 
the  bridge  is  of  no  benefit  to  the  adjoining  coun- 
ty, liecause  it  accommodates  only  a  small  strip 
oi  its  territory. 

2.  County  warrants  are  not  negotiaUe,  in  the 
sense  of  the  law  merchant,  so  as  to  protect  pur- 
chasers for  Talue  and  without  notice  of  defense*. 

Appeal  from  raperior  court,  Yaacey  county; 
Starbuclc,  Judge. 

Action  by  O.  Ll  McPeeten  and  others 
against  M.  H.  Blankenahlp.  There  was  a 
Judgment  for  defendant,  and  plaintiffs  ap- 
peal.   Beversed. 

J.  M.  Gudger,  Jr.,  for  appellants.  Hudglns 
&  Watson,  for  appellee. 

CLARK,  J.  Code,  {  707,  subsec.  10,  amend- 
ed by  Laws  1886,  c.  135,  {  2  (which  strikes 
out  the  proviso),  gives  county  commissioners 
power  "to  construct  and  repair  bridges  in 
the  county  and  to  raise  by  tax  the  money 
necessary  therefor;  and  when  a  bridge  is 
necessary  over  a  stream  which  divides  one 
county  from  another,  the  board  of  commis- 
sioners of  each  county  shall  Join  In  the  con- 
struction or  repairing  of  such  bridge,  and  the 
charge  thereof  shall  be  defrayed  by  the  coun- 
ties concerned  in  proportion  to  the  number  of 
.  taxable  polls  in  each."  Code,  S  2014,  giving 
the  county  commissioners  power  "to  appoint 
where  bridges  shall  be  made,"  is  to  be  con- 
strued in  connection  with  secticMi  707,  subsec. 
10,  and  is  not  in  conflict  with  it  The  com- 
missioners of  Tancey  county  deemed  that  a 
bridge  was  necessary  over  the  Toe  (or  Bs- 
tatoe)  river  at  the  point  where  the  public 
road  from  Burnsville,  the  county  seat,  to 
Johnson  City,  Tenn.,  crosses  It,  as  that  road 
is  much  used  by  citizens  of  the  county,  and 
rises  of  water  In  the  river  are  not  infrequent 
The  river  at  thfit  place  is  the  dividing  line 
between  Yancey  and  Mitchell  counties,  but 
as  the  road  In  question  passes ,  through  a 
very  narrow  strip  of  Mitchell  county,  lying 
between  the  river  and  the  Tennessee  line,  the 
commissioners  of  the  lattei  county  refused 
the  application  of  the  commissioners  of  Yan- 
cey to  Join  In  building  the  bridge,  upon  the 
ground  that  the  interest  of  Mitchell  county  in 
having  a  bridge  at  that  point  was  too  slight 


to  Justify  them  In  Charing  tlte  expense. 
Thereupon  the  commissioners  of  Yancey  as- 
sumed the  entire  expense,  and  caused  an  Iron 
bridge  to  be  constructed,  at  a  cost  of  N.OO0, 
payable  In  five  annual  Installmenta.  The 
bridge  has  been  completed,  and  has  been  ac- 
cepted by  the  commissioners,  and  five  war- 
rants for  $800  Issued  to  the  contractor,  the 
first  of  which  falls  due  this  year.  This  Is  an 
action  by  sundry  taxpayers  to  restrain  the 
county  treasurer  from  paying  th»  warrants, 
on  the  ground  that  the  erection  of  the  bridge 
was  ultra  vhres,  and  the  warrants  are  not  a 
valid  indebtedness  of  the  county. 

It  would  have  been  more  seemly  and  Jnst 
if  some  taxpayer  had  enjoined  the  erection 
of  the  bridge  In  the  beginning,  but  there  Is  no 
estoppel  in  matters  of  this  kind,  mie  county 
commissioners  have  only  such  powers  as  are 
conferred  by  statute,  or  plainly  Incident 
thereto;  and.  In  this  matter  ot  building 
bridges  over  a  stream  dividing  oae  county 
from  another,  their  powers  are  plainly  pre- 
scribed and  restricted.  The  commissioners  of 
Yancey  had  no  power  to  build  the  bridge 
across  such  boundary  stream,  and  throw  the 
entire  expense  upon  Yancey  county,  nor  to 
build  It  at  all,  in  the  absence  of  the  Joining 
of  the  commissioners  of  Mitchell,  in  which 
county  half  of  the  bridge  is  situated.  It  was 
held  in  Greenleaf  v.  Board  (at  this  term)  31 
S.  B.  264,  that  the  county  commissioners 
could  not  accept  a  bridge  as  a  gift  to  the 
county,  to  be  maintained  at  Its  expense,  when 
at  one  end  of  the  bridge  the  road  was  a  pri- 
vate road,  and  not  under  coimty  contitri. 
Clearly,  therefore,  the  county  commlsslonen 
cannot  build  a  bridge  at  county  expense 
when  half  of  It  will  be  In  another  county, 
and  the  road  at  the  other  end  will  not  be 
under  their  control,  except  bi  the  manna 
prescribed  by  statute,  unless  a  special  stat- 
ute is  procured  to  authorise  it  If  the  bridge 
Is  a  necessity  to  Mitchell  county  also,  and 
the  refusal  of  Its  commissioners  is  arbitrary, 
possibly  a  mandamus  might  have  Issued  to 
compel  them  to  Join  Ui  the  erectloa  of  the 
bridge;  but  tliat  point  is  not  before  us.  If 
the  bridge  is  a  necessity  to  Yancey  county 
alone,  the  commissioners  of  that  county,  up- 
on the  refusal  of  the  commissioners  of  Mitch- 
ell to  Join  in  Its  construction,  should  have  ap- 
plied to  the  legislature  for  a  special  act  au- 
thorizing the  county  of  Yancey  to  construct 
the  bridge  at  Its  sole  expense.  Certainly,  In 
the  absence  of  such  legislative  authority,  the 
warrants  are  invalid,  and  their  payment  mnst 
be  restrained.  Washer  v.  Bullitt  Co.,  110  V. 
S.  658,  4  Sup.  Ct  249,  and  BnUItt  Co.  T. 
Washer,  130  TJ.  S.  142,  9  Sup.  Ct  499,  reUed 
on  by  defendant,  differ  from  this  case,  in 
that  there  the  necessity  for  the  bridge  was 
adjudged  and  the  contract  ordered  by  the 
county  court,  presided  over  by  the  county 
Judge,  and  the  Justices  of  the  county,  and 
afterwards  ratified  by  Judicial  decree.  But 
the  county  commissioners  of  this  state  have 
not  been  held  Invested  with  any  common- 


Digitized  by 


Google 


N.O.) 


HABBIS  T.  BBOWN. 


877 


law  power  to  ecceed  a  leatrletad  antbority 
conferred  on  tbem  by  statute;  and  In  Washer 
T.  BuUltt  Co.,  supra,  tbe  court  la  careful  to 
add:  "We  find  nothing  In  tbe  decisions  of 
the  court  of  appeals  of  Kentucky  contrary  to 
this,"— in  recognition  of  the  right  of  the  high- 
est court  of  the  state  to  construe  the  powers 
conferred  by  Its  statute  upon  its  own  officers. 
Wilson  T.  North  Carolina,  189  U.  S.  686,  18 
Sup.  Ct  435,  reprinted  In  122  N.  a  1108a, 
at  page  1108c. 

WhatcTer  hardship  there  is  on  the  contract- 
ors, we  cannot  recognize  any  power  in  public 
officers  to  bind  the  public  by  contracts  not  au- 
thorized by  law.  If  the  warrants  hare  passed 
for  value  and  without  notice  to  subsequent 
holders,  they  are  equally  invalid  and  unen- 
forceable in  their  hands,  as  the  warrants,  or- 
ders, and  bonds  of  municipal  corporations  are 
not  entitled  to  the  iwotectlon  that  attaches  to 
mercantile  paper,  even  when  negotiable  In 
form.  Wright  ▼.  Kinney  (at  this  term)  81 
S.  B.  874.  Whether  the  legislature  (which 
will  shortly  be  In  session)  may  not,  with  or 
without  a  popular  vote  of  the  county,  vali- 
date the  warrants,  Is  a  matter  which  tbe 
holders  may  consider,  but  It  is  not  now  before 
us.  The  Injunction  will  issue  as  prayed.  Be- 
versed- 


(123  N.  0.  418) 

HABBIS  v.  BROWN. 

(Supreme  Ooort  of  North  Carolina.     Dec.  2S, 
1888.) 

MnroM*  IiAin>— JuDioiAL  Bu^m-^Acmon  iob  Paioa 

-oDarcNst— FsaauxPTiON— iKBBGVLi.B  CoH- 

Fi8Ki.Tioir  o»  Sai.»— LAOHaa— Tbhdkb. 

1.  It  ia  no  defense  to  an  action  tor  the  prlos 
Of  land  belonging  to  minora,  sold  by  order  of 
court  that  their  guardian  waa  appointed  com- 
missioner to  make  the  sale,  though  it  is  an  Ir- 
regularity. 

2.  Pending  an  ex  parte  application  to  sell  land 
of  heirs,  one  of  the  adult  heirs,  after  an  order 
of  aale,  to  which  he  does  not  appear  to  have 
objected,  died,  leavhig  minor  dilldren,  and  the 
■ale  was  afterwards .  confirmed. '  Beta,  that  it 
would  be  presam;?d  that,  before  tbe  judge  con- 
firmed the  sale,  the  minors  were  represented  by 
guardian  or  next  friend,  and  that  any  order  of 
the  clerk  on  the  merits  capable  of  iNrejudidng 
the  infaBta  was  submitted  to  and  approved  by 
the  judge  of  the  court,  as  required  by  Oode,  ) 
286,  as  a  condition  to  its  validity. 

3.  An  Irregular  judgment  confirming  a  sale  of 
an  infant's  land  wQl  not  be  set  aside  where  tbe 
infant  suffered  no  substantial  injustice. 

4.  A  purchaser  at  a  judidal  aale  of  land  be- 
longing to  minors,  if  he  does  not  believe  the  rec- 
ord will  protect  his  title,  should  not  wait  15 
years  before  objecting. 

5.  After  a  pnrchaser  at  a  judicial  sale  received 
tbp  rents  and  profits  for  several  years,  and  paid 
a  part  of  the  price,  he  was  sued  for  the  price. 
Edd,  that  he  could  not  defend  on  the  ground 
that  he  did  not  get  a  good  title,  where. he  made 
no  tender  of  the  amount  he  really  owed  after 
the  allowance  of  a  connterdalm  which  he  plead- 
ed. 

Appeal  from  superior  cpurt,  MecUenlmfg 
county;  Starbnck,  Jiidg» 


Action  by  H.  W.  Hairls.  administrator, 
against  J.  D.  Brown.  From  a  Judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 

,  Burwell,  Walker  Sc  Cansler,  for  appellant. 
Jones  &  Tiliett  and  Osborne,  Maxwell  & 
Keerans,  for  appellee. 

FAIRCLOTH,  C.  J.  This  proceeding  is  for 
tbe  purpose  of  collecting  tbe  balance  of  the 
purchase  price  of  certain  land  bought  by  tbe 
defendant, .  under  an  order  of  tbe  clerk  to 
sell  said  land  for  assets  in  an  ex  parte  peti- 
tion by  the  administrator  and  tbe  heirs,  en- 
titled "M.  WllUams  and  Others,  Ex  parte." 
One  of  the  heirs  warn  a  minor,  and  appeared 
by  his  guardian  and  next  friend,  who  was 
tbe  administrator  of  the  Intestate,  and  was 
appointed  commissioner  to  sell  the  land. 
Tbe  sale  was  made,  and  approved  and  con- 
firmed by  the  Judge  of  the  superior  court; 
and  a  deed  ordered  to  be  made  as  soon  as  the 
purchase  price  was 'paid  by  the  defendant, 
who  was-  the  purchaser.  The  sale  was  In 
1883,  and  the  defendant  has  been  In  posses- 
sion ever  since,  receiving  the  profits,  pay- 
ing taxes,  and  has  paid  a  part  of  the  pur- 
chase price.  Before  tbe  petition  was  filed, 
tbe  administrator,  guardian  of  his  minor  son, 
the  other  heirs  at  law,  and  tbe  defendant; 
entered  Into  an  agreement  (1)  that  the  father 
would  surrender  bis  rights  as  tenant  by  the 
curtesy;  (2)  that  the  defendant  would  pur- 
chase the  land  at  the  stipulated  price;  (3) 
that  tbe  defendant's  debt  -against  the  estate 
should  be  a  credit  on  the  price  bid  for  the 
land;  (4)  that  tbe  land  should  be  sold  for 
assets.  After  this  notice  to  defendant  of  a 
motion  in  the  proceeding  for  a  Judgment  for 
the  baiancev  a  reference  was  bad,  to  ascer- 
tain the  balance  due,  charging,  the  defend- 
ant with  the  purchase  price,  and  crediting 
hlra  with  all  be  bad  paid  out,  and  with  the 
amount  of  bis  claim  against  tbe  estate  ac- 
cording to  agreement,  and,  for  the  balance 
thus  ascertained,  Judgment  was  entered,  and 
the  defendant  appealed  to  this  court  The 
plalntiS  succeeded  the  -  original  administra- 
tor, and  A.  B.  Withers,  one  of  the  adult  peti- 
tioners, died,  leaving  minor  heirs,  after  tbe 
sale  was  ordered,  but  before  it  was  confirm- 
ed. There  was.jno  objection  made  by  any 
one  to. the  sale  and  its  confirmation. 

In  apt  time,  the  defendant  objected  to  the 
rendition  of  Judgment  against  him,  on  the 
ground  that  he  could  not  get  a  good  title  be- 
cause o(  Irregularities  in  tbe  proceeding; 
that  Is  to  say,  that  the  administrator  was 
also  comqiissloner  to  sell,  and  guardian  of 
the  minor,  and  because  the  minor  heirs  of  A. 
B.  Withers  were  not  made  parties  before  the 
confirmation  of  the  sale.  There  is  no  force 
whatever  In  tbe  objection  that  tbe  admin- 
istrator was  also  commissioner  to  make  sale. 
It  was  irregular  that  he  should  represent  the 
minor  as  guardian,  but  Irregularities  do  not 
always  reqder  tb«  jadgment  void. 
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It  does  not  appear  that  A.  B.  Withers  dar- 
ing his  lifetime  made  any  objection  to  the  or- 
der of  sale,  and  It  is  to  be  presumed  that  he 
was  content  therewith.  In  adversary  pro- 
ceedings, the  parties  are  at  arm's  length,  and 
each  one  fights  for  rictory.  In  such  cases, 
If  minors  are  parties  without  guardian,  gen- 
eral or  special,  it  Is  Irregular,  and,  on  arriv- 
ing at  maturity,  they  may  reject  or  accept, 
at  their  option.  But  In  ex  parte  proceedings 
they  must  be  represented  by  a  guardian  or 
next  friend;  and  the  law  has  wisely  pro- 
vided further  protection  by  requiring  that  no 
order  or  judgment  of  the  clerk  on  the  merits 
of  the  case,  capable  of  being  prejudicial  to 
the  Infant  shall  be  valid  "unless  submitted 
to  and  approved  by  the  judge  of  the  court, 
in  or  out  of  term."  Code,  I  286.  This  is  an 
important  duty  on  the  part  of  the  circuit 
judges.  Id.  S  1489.  These  duties  must  be 
presumed  to  have  been  performed  before 
the  judge  approved  and  confirmed  the  sale. 
After  fully  considering  the  record, .  we  are 
not  moved  to  disturb  the  judgment. 

There  Is  no  suggestion  or  contention  that 
any  unfair  advantage.  In  the  sale,  confirma- 
tion, or  elsewhere  in  the  course  of  the  pro- 
ceeding, waa  taken.  The  petitioners  per- 
formed their  agreement  In  all  respects,  and 
now  demand  that  the  defendant  shall  do 
the  same.  "Even  an  irregular  judgment, 
where  it  appears  from  the  record  or  other- 
wise that  the  Infant  suffered  no  substantial 
Injustice,  will  not  be  set  aside."  Syme  v. 
Trice,  96  N.  C.  246,  1  S.  E.  480.  Where  there 
Is  no  suggestion  that  the  sale  was  unfair, 
or  that  the  land  did  not  bring  its  full  value, 
or  that  the  parties  were  prejudiced,  the 
court  wUI  not  set  aside  the  sale,  where  the 
defendant  died  before  confirmation,  and  his 
heirs  were  not  made  parties  to  the  action. 
Everett  v.  Reynolds,  114  N.  0.  867,  19  S.  E. 
233.  The  sale  was  made  IB  years  ago,  and, 
If  the  defendant  believed  the  record  would 
not  protect  him,  he  should  have  made  bis 
fears  known  at  an  earlier  day.    Afiirmed. 

MONTOOMERT,  J.  I  concur  In  the  opin- 
ion of  the  court  that  the  judgment  ought  to 
be  affirmed;  and  this,  for  the  reason  that 
the  defendant  sought  to  relieve  himself  en- 
tirely of  his  purchase  of  the  land,  and  with- 
out tendering  the  amount  he  really  owed 
after  the  allowance  of  his  counterclaim  set 
up  In  his  answer.  The  case  of  Everett  v. 
Reynolds,  114  N.  O.  867,  19  S.  B.  233,  does 
not  apply  In  this  case.  In  my  opinion,  for 
the  reason  that  the  heirs  at  law  themselves 
In  that  case,  who  were  not  parties  to  the 
proceedings  at  the  time  of  the  confirmation 
of  the  sale,  made  the  motion  after  becoming 
parties  to  set  aside  the  decree  of  confirma- 
tion for  irregularity.  The  court  held  that, 
as  they  had  not  shown  that  they  had  been 
Injured,  the  decree  of  confirmation  would 
not  be  disturbed.  In  the  case  before  us, 
the  heirs  at  law  of  Withers,  one  of  the  own- 


ers of  the  land,  who  were  infanta  at  the 
time  of  the  decree  of  confirmation,  have  not 
been  heard  from.  They  may  yet  claim  In- 
jury growing  out  of  the  decree  of  conflnna- 
tlon.  The  decision  of  the  court  in  this  case 
binds  them  before  a  hearing. 


DOUGLAS,  J. 
opinion. 


I  concur  In  the  concurring 


(la  N.  C.  4W) 


KISER  et  al.  v.  BLANTON. 

(Supreme  Ooort  of  North  Carolina.     Dec.   23. 

189&) 
Rbvibwi— Plaintiff's  Arpau/— Exobptiox  st  Dk- 

VBin>i.IlT — ACTtOSS  —  CHATTBI.  HoRTOAaEK 

— Splittiso  C1.O8B  OF  Action. 

1.  An  exception  by  defendant  will  not  be  «oo- 
sidered  on  plalntifTB  appeal 

2.  Where  a  chattel  mortgagee  soes  for  pos- 
session of  the  property  after  defanlt  and  a  re- 
fasal  to  deliver,  it  is  an  action  tor  possession  at 
the  property,  and  not  an  action  in  contract. 

3.  A  chattel  mortgagee,  after  default  and  a 
refusal  to  deliver  the  mor^aged  property,  may 
sue  for  a  part  of  the  articles  indnded  bi  ttit 
nicrtgage. 

Appeal  from  superior  court,  Lincoln  oonnty: 
Greene,  Judge. 

Action  by  W.  O.  Kiser  ft  Oo.  against  6. 
Blanton.  There  was  a  Judgment  for  defend- 
ant, and  plaintiffs  appeaL  Error,  and  new 
trial  ordered. 

&  G.  Flnley,  for  appellantSw 

FUBCHES,  J.  This  action  was  commenced 
before  a  justice  of  the  peace  by  the  plaintiff 
mortgagee  against  the  defendant  mortgagor 
for  the  possession  of  a  horse  and  a  cow  con- 
veyed In  the  mortgage.  The  debt  secnred  waa 
$21,  and  the  property  sued  for  was  foond  by 
the  jury  to  be  worth  $17.  The  plaintiff  gave 
bond  under  the  statute  (Code,  |  322  et  aeq.). 
upon  which  he  obtained  an  order  for  posses- 
sion, and  the  property  was  taken  therennder 
and  delivered  to  the  plaintiff.  On  ttie  retom 
day  of  the  summons  the  defendant  appeared 
before  the  Justice  of  the  peace  who  issued 
the  summons,  and  filed  an  affidavit,  under  the 
statute,  alleging  that  he  did  not  believe  he 
could  obtain  Justice  before  the  magistrate 
who  Issued  the  summons,  and  the  case  was 
removed  for  trial  to  another  magistrate.  The 
defendant  entered  a  special  appearance  be- 
fore the  Justice  to  whom  the  case  had  been 
removed,  and  there  moved  to  dismiss  for  the 
reason  that  service  had  not  been  properly 
made.  The  court  overruled  this  motion,  and 
proceeded  to  trial  and  judgment,  from  which 
the  defendant  appealed  to  the  superior  court. 
In  this  court  the  defendant  again  entered  a 
special  appearance  and  again  moved  to  dis- 
miss for  the  same  reason  that  he  had  moved 
to  dismiss  before  the  Justice  of  the  peace. 
The  motion  was  overruled  by  the  Judge  upon 
the  ground  that  any  want  of  proper  service 
had  been  waived  by  defendant's  appearing 
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and  filing  an  affidavit,  and  having  moved  for 
trial,  and  the  defendant  excepted.  During 
the  progress  of  the  trial  It  appeared  that  oth- 
er property  was  Included  In  the  mortgage, 
besides  the  horse  and  the  cow  sued  for  In 
this  action,  and  that  the  whole  of  the  proper- 
ty conveyed  in  the  mortgage  was  worth  more 
than  $50.  Upon  this  fact  being  made  to  ap- 
pear to  the  court,  the  defendant  again  moved 
to  dismiss  the  action,  for  this  reason,  al- 
leging that 'It  was  splitting  up  the  plaintiff's 
claim  for  the  purpose  of  acquiring  Jurisdic- 
tion, and  for  that  reason  was  a  fraud  upon 
the  jurisdiction  of  the  court  The  court  allow- 
ed this  motion,  dismissed  the  plalntlfTs  action, 
and  the  plaintiff  excepted  and  appealed,  but 
the  defendant  did  not  appeal 

As  the  defendant  did  not  appeal,  his  excep- 
tion to  the  court's  refusing  to  dismiss  the  ac- 
tion npon  his  first  motion  (for  want  of  proper 
service)  cannot  be  considered  on  this  appeal. 
But  bis  second  motion,  and  the  ruling  of  the 
court  thereon,  from  wtilcb  the  plaintiff  ap- 
pealed, it  is  contended,  raise  the  question  of 
jurisdiction;  and,  to  determine  this  question. 
It  is  necessary  to  consider  the  character  of 
the  action,— whether  it  is  upon  contract  or  in 
tort.  If  it  is  an  action  on  contract  (the  note) 
which  is  for  $21,  and  the  proceeding  In  claim 
and  delivery  is  ancillary  to  that,  it  is  held 
that  the  justice  would  have  jurisdiction  of  the 
action  on  the  note,  whether  he  had  Jurlsdlo- 
lion  of  the  claim  and  delivery  proceeding  or 
not,  and  that  the  action  should  not  have  been 
dismissed.  Hargrove  v.  Harris,  116  N.  C.  418, 
21  S.  B.  91&  But  this  would  not  give  the 
plaintiff  the  relief  he  wanted,— the  possesion 
of  the  property.  He  would  be  no  better  off 
with  a  personal  judgment  against  the  defend- 
ant, and  nothing  more,  than  he  would  be  If 
he  had  no  mortgage.  It  is  therefore  manifest 
that  it  is  an  action  for  the  possession  of  the 
property,  which  the  defendant  had  refused  to 
4ellver  to  the  plaintiff,  that  he  might  fore- 
close the  mortgage  by  a  sale  of  the  same,  and 
that  it  was  not  an  action  of  debt  on  the  note. 
McGehee  v.  Breedlove,  122  N.  C.  277,  30  S.  B. 
311. 

It  Is  said  that  this  is  an  action  to  foreclose 
the  mortgage,  and  that  a  justice  of  the  peace 
has  no  equitable  jurisdiction.  And  It  is  true 
that  a  magistrate  has  no  equitable  jurisdic- 
tion. Dougherty  v.  Sprinkle,  88  N.  C.  300; 
Wilson  Cotton  MlUs  v.  C.  C.  Randleman  Cot- 
ton MiUs,  116  N.  .0.  647,  21  8.  B.  431.  But 
it  is  not  true  that  this  is  an  action  to  fore- 
close the  mortgage.  It  is  a  legal  action  for 
the  possession  of  property,  and  Is  what  would 
have  been  an  action  of  replevin  under  the  old 
practice.  It  would  have  been  a  common-law 
action  of  detlnne,  if  the  plaintiff  liad  not  tak- 
en out  claim  and  delivery  proceedings.  Jones, 
Chat  Mortg.  H  705,  706.  After  default  and 
refusal  to  surrender  XMssession  to  the  mort- 
gagee, the  mortgagee  becomes,  in  law,  the 
absolute  owner  of  the  mortgaged  property, 
though  the  mortgagor  bad  the  right  to  re- 


deem, until  the  property  Is  sold;  and  the  mort- 
gagee is  entitled  to  the  same  remedy  against 
him  for  the  possession  that  he  would  have 
against  any  other  person  who  had  the  imsses- 
slon  of  his  property.  Id.  And  in  this  action 
he  may  have  the  balance  due  ascertained  and 
redeemed,  if  he  wllL  Id.  The  same  doctrine 
is  held  by  this  court  in  Jarman  v.  Ward,  67 
N.  0.  32,  and  in  Hopper  v.  Miller,  76  N.  0. 
402.  It  Is  true  that  these  cases  were  not 
brought  by  mortgagees.  But  as  a  mortgagee, 
after  default  and  refusal  to  deliver  the  prop- 
erty, occupies  the  same  position  as  a  stranger, 
they  apply  with  equal  force  to  this  case,  as 
if  the  mortgagor  had  been  a  stranger.  The 
right  of  the  mortgagee  to  the  possession  con- 
tinues as  long  as  any  part  of  the  mortgaged 
debt  remained  due.  Jordan  v.  Farthing,  117 
N.  a.  181,  23  S.  B.  244;  Jones,  Chat.  Mortg. 
i  707.  This  being  an  action  for  the  possession 
of  the  property  and  not  on  contract,  the  jus- 
tice's jurisdiction  la  limited  to  $60  In  amount 
The  property  sued  for  in  this  action  was 
found  by  the  jury  to  be  worth  only  $17.  So 
there  is  no  want  of  jurisdiction,  unless  the 
plaintiff  was  compelled  to  bring  bis  action  for 
all  the  property  named  in  the  mortgage.  The 
fact  that  plaintiff  brought  his  action  for  a 
part  of  the  property  conveyed  in  the  mortgage 
does  not  fall  within  the  rule  against  splitting 
up  a  debt  on  contract  to  acquire  jurisdiction, 
for  the  reason  that  it  is  not  brought  on  con- 
tract But  If  you  apply  the  principle  of  that 
rule,  by  way  of  analogy,  it  will  not  sustain 
the  defendant's  contention  and  the  ruling  of 
the  court  This  rule  only  applies  to  the  split- 
ting up  of  a  single  contract,  as  a  note  for 
$400  split  into  two  actions  of  $200  each.  But 
If  it  were  an  unsettled  account  consisting  of 
a  dozen  items,  and  amounting  to  $400,  it 
might  be  split  up  into  several  accounts,  and 
more  than  one  action  brought  or  they  might 
all  be  included  in  one  acticm.  Caldwell  v. 
Beatty,  69  N.  0.  365.  But  it  seems  to  have 
been  settled  by  this  court  that  the  plaintiff, 
if  he  chooses  to  do  so,  can  bring  an  action  for 
a  part  of  the  articles  only,  included  in  the 
mortgage.  Boone  v.  Darden,  109  N.  0.  74,  13 
S.  E.  728;  Smith  v.  TlndaU,  107  N.  0.  88,  12 
S.  B.  121.  Therefore,  upon  principle  and  an. 
thority,  we  are  of  the  opinion  that  there  is 
error.    New  trial. 


(123  N.  C.  666) 

CHABLOTTB  OIL  &  FERTILIZER  CO.  ▼. 

BIPPY. 

(Supreme  Court  of  North  Carolina.     Dec  28, 

1898.) 

WimSSSM— OOKPWmirOT— PlHSONAL   Rsprkssnt. 

ATfvss — Latiko  a  Fousdatiok— 
FORH  ov  Qdestions. 
1.  Code,  I  690,  providing  that  in  an  action 
against  an  administrator,  the  party  in  interest 
■hall  not  testify  aa  to  tranaactfons  with  the  de- 
ceased, disqnalifiea  a  surviving  partner  from 
testifying  who  composed  the  firm  of  which  he 
was  a  member,  in  an  action  against  the  admin> 
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Istrator  of  the  deceased  partner  on  the  firm 
note. 

2.  A  question  to  a  snrviving  partner,  in  an 
action  against  a  deceased  partner's  administra- 
tor on  an  alleged  firm  note,  whether,  outside  of 
an7  transaction  or  communication  with  the  de- 
ceased, he  knew  whether  or  not  deceased  was 
a  member  of  the  firm,  is  proper  to  show  wheth- 
er witness  had  knowledge  of  that  fact  from 
sources  extraneous  to  his  personal  communica- 
tions or  relations  with  deceased. 

3.  A  question  whether  witness  had  *nj  con- 
versation with  the  administrator  of  deceased  in 
regard  to  deceased's  having  been  a  partner  of 
a  firm  which  made  a  note,  which  was  the  sub- 
ject of  the  action,  is  improper,  aa  tending  to 
elicit  declarations  of  the  administrator  for  the 
purpose  of  binding  his  intestate. 

Appeal  from  snperior  oonrt,  Clevelaiid  coun- 
ty; Green,  Jadg& 

Action  by  the  Charlotte  OU  &  Fertilizer 
OomiMuiy  against  J.  P.  Rlppy,  administrator. 
There  was  a  Judgment  for  defendant,  and 
pialntifr  am>ealed.    Beyersed. 

Burwell,  Walker  ftOansler,  for  appellant 
D.  W.  RoblnBon,  for  apitellee. 

MONTOOMEBT,  J.  A  note  In  the  sum  of 
1430,  signed  "D.  F.  Brldgers  A  Co.,"  payable 
to  the  plalntlflT,  was  executed  and  d^vered, 
the  signature  having  been  written  by  £>.  F. 
Brldgers.  This  action  is  brought  to  recover 
of  the  defendant  the  amount  of  the  note,  the 
allegation  In  the  complaint  being  that  Wil- 
liam Blppy,  the  Intestate  of  the  defendant, 
was  one  of  the  partners  In  the  firm  of  D.  F. 
Brldgers  &  Co.  On  the  trial,  the  plaintiff  In- 
troduced D.  F.  Brldgers  himself,  who  saJd 
that  he  was  a  member  of  the  firm.  The  wit- 
ness was  then  asked  who  composed  the  firm 
of  D.  F.  Brldgers  &  Co.,  the  object  of  the 
question  being  to  show  that  the  Intestate  of 
the  defendant  was  a  member  of  the  firm.  An 
objection  by  the  defendant  was  sustained, 
and  the  jdalntiff  excepted.  His  honor's  rul- 
ing was  correct  The  precise  point  was  de- 
cided In  Lyon  r.  Fender,  118  N.  C.  160,  24 
S.  B.  744. 

Onie  same  witness  was  then  asked  this  ques- 
tion, "Outside  of  any  transaction  or  com- 
munication with  the  deceased,  do  yon  know 
whether  or  not  William  Bippy  was  a  member 
of  the  Arm  of  D.  F.  Brldgers  A  Co.  7"  to 
which  an  objection  was  Interposed  by  the  de- 
fendant and  the  objection  sustained,  and  the 
plaintiff  excepted.  There  was  error  in  that 
ruling  of  tils  honor.  In  Slkes  t.  Parker,  95  N. 
C.  232,  the  plaintiff  sought  by  his  own  testi- 
mony to  prove  a  partnership  between  himself 
and  the  Intestate  of  the  defendant  The  con- 
clusion of  the  court  there  was  that,  ordi- 
narily and  naturally,  it  would  be  supposed  tliat 
the  witness  got  his  information  from  a  trans- 
action or  communication  witti  the  deceased. 


but  that  the  contrary  might  be  shown.  !%« 
court  in  that  case  said:  "This  would  be  in 
the  usual  order  of  things.  It  might  perliap* 
be  possible  that  the  plaintiff  could  bave  an- 
swered the  question  thus  put  to  him  without 
testifying  to  such  a  transaction  or  communi- 
cation; but,  if  he  couldv  it  ought  to  bave  ap- 
peared that  he  could,  in  order  to  render  his 
answers  competent  He  might  bave  been  in- 
terrogated as  to  the  source  of  the  information 
he  had,  pertinent  to  the  matter  inquired 
about,  with  a  view  to  determine  the  question 
of  the  competency  of  such  answers  as  be 
might  make.  He  was  competent  to  testify 
that  he  did  not  derive  his  information  from  a 
transaction  or  communication  between  Um- 
self  and  the  intestate."  The  same  principle 
of  evidence  is  declared  in  Armfleld  t.  Col- 
vert,  103  N.  C.  147,  9  S.  B.  461.  The  question 
ought  to  bave  t>een  allowed  as  a  preliminary 
one  to  the  further  statement  of  the  witness 
of  any  facts  which  tended  to  prove  tiie  part- 
nership, outside  of  personal  commanicatioDs 
or  transactions  with  the  intestate.  And,  If 
such  evidence  was  found  competent  by  the 
court,  then  It  should  have  been  submitted  to 
the  Jury.  The  refusal  of  his  honor  to  allow 
the  question  cut  off  such  inquiry,  and  was 
equivalent  to  a  ruling  that  the  witness  under 
no  circumstances  could  testify  as  to  tbe  in- 
testate's being  a  partner,  even  thong:h  he 
might  have  information  about  tbe  same  out- 
side of  any  personal  communications  or 
transactionB  with  the  intestate. 

Tbe  same  witness  was  further  asked:  "Did 
you  have  any  conversation  with  the  adminis- 
trator of  the  deceased  in  regard  to  tbe  de- 
ceased's being  a  partner  of  the  firm  of  D.  F. 
Brldgers  &  Co.,  If  so  give  It?"  The  defend- 
ant objected,  and  the  objection  waa  sxurtalnr 
ed.  In  general  terms,  it  Is  stated  in  Greenl. 
Bv.  S  179,  that  the  admissions  of  executors 
and  administrators  can  be  Introduced  against 
themselves  as  the  representatives  of  the  heirs, 
devisees,  and  creditors-  But  in  our  researches 
we  bave  found  no  case  where  the  admissions 
or  declarations  of  an  executor  or  administra- 
tor, disconnected  witii  tbe  settlement  of  tlie 
estate,— some  matter  of  administration.— 
were  Introduced  against  him  as  such  repre- 
sentative; and  we  think,  therefore,  that  the 
question  waa  too  broad  In  Its  scope.  Tbe  wit- 
ness might  have  been  asked  if  he  had  heard 
the  administrator,  In  connection  with  the  set- 
tlement of  his  intestate's  'estate,  and  In  re- 
lation to  its  Indebtedness,  say  anything  In 
connection  with  the  intestate's  liability  for 
the  debts  of  the  partnership,  and  what  was 
■aid.  We  wlU  not  consider  the  charge  of  the 
court,  for  it  Is  not  necessary.  It  is  errone- 
ous in  some  material  respects.    New  trlaL 
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(M  S.  0.  100) 

HABMAN  et  fl.1.  t.  HARMAN. 

(Supreme  Coart  of  South  Carolina.    Jan.  6, 

1S89.) 

lUlCTKaNT— DbVENSBS— PliBADINO-lMPBOTBUXXTB 

—Libel— Objsctios  Waivid— 
Harmless  Bbbor. 

1.  The  allegations  of  a  defense,  being  insnf- 
fldent  in  themselves,  and  containing  no  expreM 
reference  to,  and  adoption  of,  matters  in  an- 
other defense,  are  properly  stricken  out  as  ir- 
relevant. 

2.  While  defendant  in  an  action  for  recovery 
of  land  can  claim  the  amount  the  land  has  been 
Increased  in  value  by  improvements,  he  cannot 
claim  the  amount  paid  for  the  improvements. 

3.  One  in  possession  of  land  at  the  time  It 
was  sold  cannot  set  up  against  an  action  by 
the  purchaser  a  claim  against  the  vendor  for 
services  in  making  improvements;  he  having 
no  lien  therefor. 

4.  The  words  in  a  deed,  "And  whereas,  my 
property  consists  almost  wholly  of  the  real  es- 
tate hereinafter  described,  which  I  have  lived 
upon  for  many  years  past  with  my  son  J.,  who 
has  made  use  of  said  lands  •  •  *  for  his 
sole  advantage,  receiving  daring  said  years  all 
the  rents,  issues,  and  profits  therefrom  arising, 
and  not  rendering  to  me  an  account  for  one 
farthing  of  the  same,"  are  not  actionable. 

5.  Brror  cannot  be  predicated  of  the  striking 
out  of  a  counterclaim,  on  motion,  on  the  ground 
that  demurrer  was  the  printer  remedy;  it  not 
appearing  by  the  record  that  such  point  was 
made  on  the  hearing  of  the  motion. 

6.  Though  the  proper  remedy  was  demurrer 
to  a  counterclaim,  rather  than  motion  to  strike 
it  oat,  error  in  striking  it  out  is  harmless;  'the 
matter  alleged  not  being  actionable. 

Appeal  from  comiuon  pleas  circuit  coart  of 
Lexington  connty;  O.  W.  Gage,  Judge. 

Action  by  Godfrey  Harman  and  others 
against  Jamea  Harman.  From  an  order 
granting  a  motion  to  strike  out  parts  of  the 
answer,'  defendant  appeals.    AfQrmed. 

The  counterclaim  containing  the  defamatory 
words  referred  to  in  the  opinion  is  as  follows: 
"For  a  counterclaim  against  the  plaintiffs,  the 
defendant  alleges:  (1)  That  on  or  about  the 
13th  day  of  May,  18»7,  the  plaintiffs,  who 
bad  full  knowledge  of  the  defendant's  rights 
and  interest  in  the  premises  mentioned  and 
described  In  the  complaint,  wrongfully  and 
wantonly  Induced  one  Harriet  Harman,  of  the 
comity  of  Lexington  and  state  aforesaid,  to 
execute  and  deliver  to  them  an  instrument  of 
writing  purporting  to  be  a  deed  from  said 
Harriet  Harman  to  said  plaintiffs  to  the  prem- 
ises mentioned  and  described  In  said  com- 
plaint, and  wrongfully  and  wantonly  caused 
her  to  recite  in  said  instrument  of  writing  the 
following  defamatory  words,  for  the  purpose 
of  injuring  this  defendant,  under  which  in- 
strument of  writing  they  now  seek  to  oppress 
defendant,  to  wit:  'And  whereas,  my  prop- 
erty consists  almost  wholly  of  the  real  estate 
hereinafter  described,  which  I  have  lived  up- 
on for  many  years  past  with  my  son  James 
Harman,  who  has  made  use  of  said  lands 
from  1879  to  the  present  time  for  his  sole  ad- 
vantage, receiving  during  said  years  all  the 
rents,  Issues,  and  profits  therefrom  arising, 
and  not  rendering  to  me  an  account  for  one 
farthing  of  the  same.' " 
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O.  T.  Graham  and  P.  H.  Nelson,  for  appel- 
lant Andrew  Crawford  and  Bflrd  ft  Dreher, 
for  respondents. 

GARY,  A.  J.  The  above-named  plaintiffs 
bron^t  this  action  to  recover  possession  of 
the  tract  of  land  described  In  the  complaint, 
and  for  rents  and  profits,  of  the  alleged  value 
of  $1,000.  The  defendant  admitted  that  he 
was  in  possession  of  said  land,  but  denied 
each  and  every  other  allegation  of  the  com- 
plaint. The  defendant  also  set  up  In  his 
answer  seven  defenses  and  a  counterclaim. 
The  plaintiffs  made  a  motion  to  have  the  an- 
swer made  definite  and  certain  by  striking 
out  the  counterclaim  and  certain  allegations 
of  the  defenses,  on  the  ground  that  they  were 
irrelevant  The  presiding  Judge  granted  an 
order  that  the  answer  be  made  definite  and 
certain  by  striking  out  the  counterclaim,  and 
the  allegations  of  the  answer  contained  In 
said  order. 

The  defendant  appealed  upon  exceptions,  the 
first  and  second  of  which  are  as  follows:  "(1) 
Because  his  honor  erred  In  holding  that  the 
allegations  of  paragraph  3  of  the  defendant's 
answer  'cannot  affect  the  Issue  In  this  cause, 
to  wit  who  Is  the  legal  owner  of  the  land  de- 
scribed In  the  complaint?'  and  In  holding 
that  said  paragraph  3  was  Irrelevant;  and  It 
Is  respectfully  submitted  that  his  honor  erred, 
as  a  matter  of  law.  In  striking  out  paragraph 
3  of  the  defendant's  answer,  which  paragraph 
reads  as  follows:  "That  he  is  owner  in  fee  of 
a  certain  tract  of  land  near  the  lands  de- 
scribed in  the  complaint  herein,  which  he  was 

about  to  sell  on  or  about  the  day  of 

-,  1884,  but  which  he  did  not  sell,  on  ac- 


count of  the  request  of  bis  mother  not  to  do 
so,  as  she  did  not  wish  him  to  leave  her,  and 
the  said  land  was  convenient  to  the  lands 
which  he  would  receive  from  her.'  (2)  That 
his  honor  erred  to  not  holding  that  the  allega- 
tions of  paragraph  8  of  the  defendant's  an- 
swer were  relevant  to  the  Issue  in  said  case, 
and  that,  plaintiffs  having  taken  a  deed  of  the 
land  In  controversy  knowing  that  the  defend- 
ant was  in  possession  thereof,  and  having  fnD 
knowledge  and  notice  of  the  rights  of  de- 
fendant when  they  took  the  deed,  which  is 
manifest  from  the  deed  Itself,  said  plaintiffs 
took  subject  to  all  equities  of  the  defendant; 
and  he  erred,  as  a  matter  of  law.  In  not  hold- 
ing that  paragraph  3  of  said  answer  was  rele- 
vant and  responsive  to  the  Issues  In  said 
case."  The  foregoing  words  constitute  the 
entire  allegations  of  the  defendant's  third  de- 
fense. In  Pom.  Code  Rem.  i  716,  It  is  said: 
"The  rule,  as  stated  In  Its  general  form,  Is 
that  each  defense  must  be  sufficient  in  Itself, 
tn  its  material  allegations  or  its  denials,  to 
constitute  an  answer  to  the  cause  or  causes 
of  action  against  which  it  Is  directed,  and  thus 
to  defeat  a  recovery  thereon.  This  proitosl- 
tlon  refers  to  the  substance  of  the  defense. 
In  reference  to  the  form  and  manner  of  stat- 
ing this  substance,  it  must  either,  by  actua! 
statement  in  full,  or  by  a  proper  reference  to. 
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and  adoption  of,  matter  In  another  defense 
found  in  the  same  answer,  contain  aTermenta 
of  an  the  material  facta  or  denials  which 
together  malie  up  the  defense.  Each  must, 
in  its  composition,  be  compiete,  sufficient,  and 
full.  It  must  stand  on  Its  own  allegations. 
It  cannot  be  aided,  or  its  imperfect  and  par- 
tial statement  helped  out,  by  matter  found 
in  another  defense,  unless  such  matter  is  ex- 
pressly referred  to,  and  in  an  express  maimer 
adopted  or  borrowed  from  that  other,  and 
made  a  part  of  itself.  The  reference,  how- 
ever, to  the  former  defense,  and  the  adoption 
of  its  matter,  if  permitted  at  all,  must  be  ex- 
press; for  otherwise  the  allegations  of  one 
cannot  be  treated  as  incx)rporated  in,  or  help- 
ing out,  those  of  another.  This  rule  is  well 
settled  by  the  authorltieB,  although  often  dis- 
regarded in  practice."  See,  also,  Hammond 
T.  Railroad  Co.,  16  S.  0.  10.  The  allegations 
of  the  third  defense  are  insufficient  within 
themselves,  and  It  was  not  error  on  the  part 
of  the  circuit  Judge  to  strike  them  out  as  ir- 
relevant 

The  third  exception  is  as  follows:  "(3)  Be- 
cause his  honor  erred  in  not  holding  tliat  'so 
much  of  paragraph  6  of  the  defendant's  an- 
swer as  alleges,  "Amount  paid  T.  B.  Gable, 
three  hundred  dollars  (1300),"  can  have  no  re- 
lation to  the  issues  for  trial  here.  Is  not  a  prop- 
er matter  to  prove,  and  Is  not  a  proper  matter 
to  allege,'  when  the  pleadings  show  that  at 
the  time  the  plaintlfls  took  title  to  the  proper^ 
ty  In  controversy  they  knew  the  defendant 
was  in  possession  of  same,  claiming  it  as  his 
own,  knowing  of  all  the  rights  and  claims 
that  defendant  has  In  the  premises."  The 
case  does  not  show  why  the  defendant  paid 
Oable  the  $300.  But,  even  If  It  was  paid  for 
work  performed  by  him  In  erecting  the  al- 
leged improvements,  it  was  not  a  proper 
charge  against  these  plaintiffs.  While  a  de- 
fendant may  set  up  in  his  answer  a  dalm  for 
80  much  money  as  the  land  has  been  Increased 
in  value  in  consequence  of  improvements 
made  thereon,  be  cannot  set  up  as  a  defense 
the  amount  paid  in  erecting  the  improve- 
ments. 

The  fourth  exception  is  as  follows:  "(4) 
That  his  honor  erred  in  holding  that  counsel 
for  defendant  'conceded  at  the  hearing  the  ob- 
jection to  Including  In  one  charge  of  five  hun- 
dred dollars  three  distinct  Items,  to  wit,  labor, 
terracing,  and  filling  washes';  and  It  is  sub- 
mitted that  his  honor  erred  in  not  holding 
that  the  words,  for  labor,  terracing,  and  filling 
in  washes,  five  hundred  dollars,'  were  suf- 
ficiently definite  for  the  plaintiffs  to  under^ 
stand  the  nature  of  the  defense."  There  is 
nothing  in  the  "case"  even  tending  to  show 
that  the  presiding  Judge  was  In  error  In  mak- 
ing this  statement.  C!onsequentIy  the  excep- 
tion must  be  overruled. 

The  fifth  exception  Is  as  follows:  "(6)  Be- 
cause his  honor  erred  in  sustaining  the  fourth 
ground  of  the  motion,  and  In  holding  that  the 
sixth  paragraph  of  the  defendant's  answer, 
which  alleges  'that  bis  services  in  looking  after 


the  care  and  comfort  of  his  said  mother,  per- 
forming actual  manual  labor,  managing,  con- 
trolling, and  Improving  the  said  property,  is 
reasonably  worth  the  sum  of  three  hundred 

dollars  iier  annum  from  the  -• day  of 

-,  1879,  up  to  and  Including  the  10th  day 


of  May,  1807,  and  he  avers  that  the  plalntltTs 
had  full  knowledge  of  the  facta  set  forth  in 
the  fifth  and  sixth  defenses  of  the  answer 
prior  to  the  13th  day  of  May,  1887,'  was  whol- 
ly irrelevant  and  not  responsive  to  any  Issue 
that  could  be  raised  by  the  pleadings;  'that  It 
set  up  a  debt  due  to  the  defendant  by  the 
grantor  of  the  plaintiffs.  That  fact  is  irrde- 
vant  to  the  issue  Joined,  because  Its  truth  or 
falsity  cannot,  as  a  matter  of  law,  affect  the 
issues,'— when  the  pleadings  show  that  the 
defendant  was  In  possession  of  the  premises 
In  controversy  at  the  date  of  the  alleged  ex- 
ecution of  the  deed  from  Harriet  Harman  to 
plaintiffs,  and  that  plaintiffs  had  full  knowl- 
edge and  notice  of  aU  the  rights  that  defend- 
ant had  in  and  to  the  said  premises  before 
they  undertook  to  take  a  conveyance  from  said 
Harriet  Harman,  and  that  plaintiffs  took  said 
deed  from  Harriet  Harman  with  full  knowl- 
edge and  notice  of  all  the  rights  and  equities 
of  the  defendant,  who  was  hi  lawful  posses- 
sion of  said  premises,  and  had  been  In  posses- 
8l<m  of  the  same  for  years  prior  to  the  date 
of  .said  deed  from  said  Harriet  Harman  to 
plaintiffs."  Even  admitting  that  the  defend- 
ant has  a  legal  or  an  equitable  title  to  the 
land,  be  cannot  set  up  a  claim  for  services 
against  his  own  title;  or,  admitting  that  he 
has  no  title  whatever,  but  has  the  right  to  set 
up  a  claim  for  improvements,  still,  in  the  ab- 
sence of  such  agr<>ement  as  gave  him  a  lien  on 
the  land  for  his  services,  he  cannot  set  up  a 
claim  therefor  against  these  plaintiffs.  There 
are  no  allegations  showing  that  he  had  such 
Hen,  and  the  circuit  Judge  was  not  In  error  In 
striking  out  the  foregoing  words  as  brelevant. 

The  sixth  exception  Is  aa  follows:  "(6)  For 
that  his  honor  erred  In  not  holding  that  the 
plaintiffs,  having  taken  a  deed  from  Harriet 
Harman  to  the  premises  in  controversy  while 
the  defendant  was  In  the  peaceable  and  lawful 
possession  thereof,  and  with  full  knowledge 
and  notice  of  the  defendant's  rights  and  equi- 
ties, were  not  purchasers  for  valuable  con- 
sideration, and  that  the  plaintiffs  took  the 
said  deed  subject  to  all  the  rights  and  equities 
which  the  defendant  held  against  said  prem- 
ises, or  against  the  said  Harriet  Harman,  the 
grantor  of  the  said  plaintiffs."  This  exception 
hivolves  the  merits  of  the  case,  and  Its  con- 
sideration at  this  time  would  be  premature. 

The  seventh  and  eighth  exceptions  are  as  fol- 
lows: "(7)  Because  his  honor  erred  in  ans- 
talnlng  the  motion  to  strike  out,  and  in  strik- 
ing out,  the  counterclaim  set  up  by  the  defend- 
ant, on  the  ground  that  it  was  Irrelevant  and 
not  responsive  to  any  issue  that  could  be 
raised  by  the  pleadings,  and  that  the  con- ' 
nection  between  the  land  and  the  libel  Is  not 
direct  It  is  indirect  and  remote.  The  con- 
nection Is  not  with  the  land,  bat  with  an  in 
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Btrument  of  writing,— the  deed  by  which  the  i 
land  waa  conveyed  to  the  plaintiffs,'— when 
the  complaint  shows  on  Its  face  that  the  deed 
from  Harriet  Harman  to  the  plaintiffs,  out  of 
which  the  defendant's  cause  of  action  arises. 
Is  not  only  connected  with  the  subject  of  the 
plaintiffs'  action,  but  Is  the  foundation  of  the 
plaintiffs'  claim,  as  is  manifest  from  the  al- 
legations of  the  complaint  (8)  For  that  his 
honor  erred  in  not  holding  that  the  counter- 
claim of  the  defendant  was  one  existing  In 
favor  of  the  defendant  and  against  the  plain- 
tiffs, between  whom  a  several  Judgment  could 
be  had,  and  arose  out  of  the  transaction  set 
forth  In  the  complaint  as  the  foundation  of 
the  plaintiffs'  claim,  and  was  connected  with 
the  subject  of  the  action,  and  came  within 
the  provisions  of  subdivision  1  of  section  171 
of  the  Code."  (The  reporter  will  set  out  the 
alleged  defamatory  words  In  the  report  of  the 
case.)  The  counterclaim  shows  upon  Its  face 
that  the  alleged  defamatory  words  are  not  ac- 
tionable; hence  the  questions  raised  by  these 
exceptions  are  purely  speculative,  and  need 
not  be  considered,  because,  In  any  event,  they 
would  not  constitute  a  proper  counterclaim  In 
an  action  of  this  kind. 

The  ninth  exception  Is  as  follows:  "(9)  For 
that  his  honor  erred  in  not  holding  that  the 
defendant's  counterclaim  could  not  be  stricken 
out  under  the  notice  of  motion  in  this  case, 
and  that.  If  plaintiffs  could  have  taken  any 
advantage  of  the  said  counterclaim,  that  their 
(»ily  remedy  was  by  demurrer."  The  "case" 
falls  to  show  the  very  material  fact  that  the 
appellant  upon  the  hearing  of  the  motion  In 
the  court  below  objected  to  the  mode  of  pro- 
ceedhig  im  the  part  of  the  plaintiffs  on  the 
ground  that  the  defendant's  counterclaim 
oould  not  be  stricken  out  on  motion,  but  that, 
if  the  plaintiffs  could  take  advantage  of  the 
manner  In  which  said  counterclaim  was  stat- 
ed, their  only  remedy  was  by  demurrer.  But, 
even  If  there  waa  error  on  the  part  of  the  cir- 
cuit Judge,  it  was  harmless,  as  the  alleged  de- 
famatory words  were  not  actionable,  and  not 
properly  pleadable  In  this  case.  It  Is  the  Judg- 
ment of  this  court  that  the  order  of  the  cir- 
cuit court  be  affirmed. 

(54  S.  C.  S8) 

HADDON  et  al.  v.  LBNHAKDT. 
(Bnpreme  Court  of  Sooth  Carolina.    Jan.  6, 

1889.) 
ADMnnsTBATio*— Ouint  ov  Hommtbab— Bis 

JOSIOATA. 

Fenons  having  an  interest  in  land  as  a 
homestead,  who  are  made  parties  to  a  proceed- 
ing to  sell  it  to  pay  the  debts  of  decedent  but 
fall  to  set  up  therein  their  claim  of  homestead, 
cannot  afterwards  assert  their  claim  against 
the  purchaser  at  snch  sale. 

Appeal  from  common  pleas  circuit  court 
of  Pickens  county;  O.  W.  Buchanan,  Judge. 

Action  by  Edney  Haddon  and  others 
against  R.  Frank  Lenhardt  Judgment  for 
plalntiffSL    Defendant  appeals.    Beversed. 


J.  P.  Carey,  for  appellant  Wells,  Ansel  Sc 
Cothran,  for  respondents. 

GAKY,  A.  J.  Henry  Haddon  died,  leaving 
as  his  heirs  at  law  his  wife  and  children, 
who  are  the  plaintiffs  herein.  He  was  pos- 
sessed of  a  small  personal  estate  and  a  small 
tract  of  land,  upon  which  he  and  his  family 
lived.  His  personal  estate  was  insufficient 
to  pay  hla  debts,  and  the  land  was,  there- 
fore, sold  by  order  of  the  probate  court  In 
aid  of  assets,  and  purchased  by  the  defend- 
ant who  was  one  of  his  creditors.  The  plain- 
tiffs were  made  parties  to  the  proceeding  In 
the  probate  court,  but  did  not  answer,  and  no 
homestead  was  set  off  to  them  in  that  case. 
Thereafter  the  plaintiffs  filed  their  petition, 
and  a  homestead  was  assigned  to  them  In 
this  tract  of  land  by  the  commissioners,  and 
confirmed  by  the  court  of  common  pleas. 
This  action  was  then  brought  against  the  de- 
fendant for  the  possession  of  the  land,  and 
damages  for  the  alleged  unlawful  posses- 
sion thereof.  The  case  was  submitted  to  a 
jury,  but  by  consent  waa  withdrawn,  in  order 
that  the  presiding  Judge  might  determhie 
the  issues.  His  honor  filed  his  decree.  In 
which  he  decided  in  favor  of  the  plaintiffs, 
whereupon  the  defendant  appealed. 

The  practical  question  raised  by  the  excep- 
tions is  whether  persons  who  have  an  Inter- 
est in  land  as  a  homestead,  and  who  are 
made  parties  to  an  action  to  sell  the  land  in 
aid  of  assets,  but  fall  to  set  up  their  claim 
of  homestead  in  that  proceeding,  can  after- 
wards assert  such  claim  against  the  purchas- 
er at  such  sale.  Upon  the  hearing  of  this 
case  on  appeal,  permission  was  given  to  re- 
view the  case  of  Ex  parte  Strobel,  2  S.  O. 
809.  In  the  case  of  Culler  v.  Crim,  52  S.  O. 
874,  80  S.  B.  635,  the  court  uses  this  lan- 
guage: "The  order  of  the  probate  court  to 
sell  the  land  In  aid  of  assets  waa  binding  up- 
oa  all  who  were  made  parties  to  that  proceed- 
ing. The  necessary  effect  of  that  order  was 
to  destroy  the  right  of  the  parties  to  that 
proceeding  to  claim  the  homestead  in  the 
land  ordered  to  be  sold.  Henry  Crim  pur- 
chased the  land  freed  from  the  claims  of  the 
parties  to  this  action,  except  Lena  Hlnes, 
who  was  not  made  a  party  to  the  proceed- 
ings in  the  probate  court"  This  Is  the  lat- 
est Judicial  utierance  upon  this  subject  and 
Is  conclusive  of  this  question.  These  views 
are  in  harmony  with  the  dissenting  opinion 
of  Mr.  Chief  Justice  Mclver  In  McMaster  v. 
Arthur,  83  S.  C.  512,  12  S.  B.  308.  We  are 
unable  to  see  why  persons  who  are  made 
parties  to  an  action  are  not  as  fully  conclud- 
ed by  a  Judgment  the  necessary  effect  of 
which  is  to  destroy  their  right  of  homestead, 
as  they  would  be  In  any  other  case.  This 
conclusion  is  antagonistic  to  the  case  of  Bx 
parte  Strobel,  and  It  is  hereby  overruled.  It 
is  the  Judgment  of  this  court  that  the  Judg- 
ment of  the  circuit  court  be  reversed. 
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(S4  S.  C.  90) 

ZIMMERMAN  t!  DEAN,  Sheriff. 

(Snpiwne  Court  of  South  Carolina.    Jan.  6, 

1^0.) 

Lbtt  ov  Bzsodtion  AQAINST  HtraBAND— BspLiTni 

BT  WiPlJ — iNSTBDCTIONa — HOSBAKD'B    SBBT- 

ICBS— Girr  to  Win— Validitt. 

1.  Defendant,  a  sheriff,  levied  on  certain  cot- 
ton as  the  property  of  plaintiS'a  husband,  con- 
tending that  it  waa  raised  by  him  on  plain- 
tiff's land.  In  replevin  by  the  wife,  the  court 
charged  that,  where  a  crop  is  raised  on  an- 
other's land  by  a  cropper,  or  a  person  working 
tor  a  share,  the  crop  belongs  to  the  landlord 
alone  until  partition,  if  it  is  divided  in  kind; 
that  when  one  rents  land  from  another,  and 
raises  a  crop  on  it,  he  is  the  landlord,  and  will 
be  the  owner  of  the  crop;  that  an  execution 
could  not  be  levied  on  the  renter's  ebare  prior 
to  division;  that  one  claiming  a  debt  from  the 
real  owner  of  the  land  could  not  levy  on  the 
crop  of  the  renter,  though  he  might  against 
the  land  itself;  that  among  the  questions  are: 
Was  there  a  crop  raised?  Who  made  it?  Who 
owns  the  land?  Did  the  persona  who  made  it, 
make  it  as  renters  or  croppers,  or  how?  Held, 
that  the  charge,  as  a  whole,  was  not  erroneous. 

2.  Creditors  cannot  object  to  a  debtor  do- 
nating to  his  wife  his  personal  services,  or  those 
of  his  children,  where  he  does  so  before  the 
services  are  rendered. 

Appeal  from  common  pleas  drcnlt  court  of 
Spartanburg  county;  James  Aldrlch,  Judge. 

Action  by  Rosa  Zimmerman  against  George 
B.  Dean,  sheriff.  From  a  Judgment  for  plain- 
tiff, defendant  appeals.    Affirmed. 

Bomar  &  Simpson,  for  appellant  Dtmcan 
&  Sanden,  tor  respondent 

OARY,  A.  J.  "The  defendant  aa  sheriff, 
levied  upon  certain  cotton  as  the  property  of 
L.  C.  Zimmerman.  Tbe  plaintiff,  wife  of  the 
said  L.  O.  Zimmerman,  brought  this  action  for 
dalm  and  ddlvery  of  the  cotton,  and  recov- 
ered a  verdict  for  the  poBBesalon  of  the  cotton 
and  for  1196.40  damages.  The  cotton  was 
raised  on  plalntHTs  land.  The  defendant  con- 
tended that  it  was  raised  by  L.  O.  Zimmer- 
man. One  of  the  cUteumstances  relied  upon 
to  establish  this  fact  was  that  the  cotton  was 
marked  In  his  name.  The  appellant's  attor- 
neys. In  their  argument  say:  "The  questions 
of  fact  in  the  case  were  whether  he  had  raised 
the  cotton  under  an  Implied  contract  of  rent- 
al, or  by  permission  of  his  wife,  she  suffering 
him  to  make  and  own  It  using  her  land  and 
stock,  or  whether  be  had  given  her  his  services 
and  idl  the  crop  belonging  to  her." 

The  defendant  appealed  upon  exceptions,  the 
first  and  second  of  which  are  as  follows:  "(1) 
In  charging  the  Jury  as  follows:  *Wtaen  a 
crop  Is  raised  upon  the  lands  of  another  by 
some  one  who  acts  as  a  cropper  or  farm  hand, 
or  a  person  working  for  a  part  of  the  crop, 
then.  In  law,  t&at  crop  belongs  to  the  landlord 
alone.  It  is  true  the  cropper  or  renter,  or 
person  working  for  a  imrtlon  of  the  crop,  has, 
nnder  the  statutory  enactment  a  right  where- 
by he  can  recover  from  the  crop  his  propor- 
tion ot  his  hire  out  of  it;  but  up  to  the  time 
Ot  the  partition  of  the  crop,  if  it  la  to  be  di- 
vided In  kind,  the  crop  belongs  to  the  land- 
owner/—the  error  In  such  charge  being  (a) 


tliat  fbere  la  no  such  principle  of  law  that  in 
such  cases  the  crop,  until  divided,  belongs 
to  the  landlord;  and  (b)  that  It  was  errone- 
ous to  use  the  words  'cropper,'  'farm  hand.' 
"person  working  for  part  of  the  crop,'  and 
'renter'  as  synonymous,  and  as  occupying  the 
same  relation  to  the  crop  raised  and  to  the 
landlord.  (2)  In  charging  the  Jury  as  follows: 
'Now,  an  execution  under  a  Judgment  could 
not  be  levied  upon  the  property-  of  the  renter 
In  the  share  of  the  crop  prior  to  the  division 
of  that  crop  and  the  setting  off  to  the  renter 
his  part  because  the  leg^al  title  to  the  crop 
prior  to  that  division  of  It  Is  In  the  landlord,' 
—the  error  being  In  charging  that,  in  law,  the 
title  of  the  crop  made  by  one  who  rents  lands 
Is  in  the  landlord  before  a  division,  and  not 
in  the  renter,  who  has  rented  the  land,  and 
has  It  in  bis  charge,  with  exclusive  dominion 
over  It" 

That  part  of  his  honor's  charge  relating  to 
the  questions  raised  by  these  exceptions  is  as 
follows:  "Now,  gentlemen,  in  regard  to  the 
facts  In  this  case,  I  can  be  of  very  little  assist- 
ance to  you,  as  I  am  not  allowed  to  charge 
upon  Hie  facts  or  to  Intimate  an  opinion.  But 
speaking  generally,  where  a  crop  Is  raised  np- 
on  the  lands  of  another  by  some  one  who  acts 
as  a  cropper  or  a  farm  hand,  or  a  person  work- 
ing for  a  part  of  the  crop,  then.  In  law,  that 
crop  belongs  to  the  landlord  and  the  landlord 
alone.  It  is  true  the  cropper  or  renter,  or  per- 
son working  for  a  portion  of  the  crop,  has, 
nnder  the  statutory  enactments,  a  right 
whereby  he  can  recover  from  the  crop  his 
proportion  or  his  hire  out  of  It;  but  up  to 
the  time  of  the  partition  of  the  crop,  if  it  Is 
to  be  divided  in  kind,  the  crop  belongs  to  the 
landowner.  Now,  when  one  rents  land,  or 
hires  land,  or  gets  land  from  another,  and 
that  person  goes  and  makes  a  crop  upon  It 
he  exercising  dominion  over  this  land,  nslng 
It  as  his  own,  for  his  own  purposes  and  bj 
his  own  means,  then  he  Is  the  landlord,  be 
cause  the  rental  of  land  or  the  hire  of  land  foi 
a  year  is  equivalent  to  a  conveyance  for  thai 
length  of  time  of  the  premises  rented,  and  the 
renter  would  be  the  owner  of  the  crop.  Now, 
an  execution  under  a  Judgment  could  not  be 
levied  upon  the  property  of  the  renter  In  the 
share  of  the  crop  prior  to  the  division  of  that 
crop  and  the  setting  off  to  the  renter  of  hia 
part  because  the  legal  title  to  the  crop  prloi 
to  that  division  of  it  is  in  the  landlord.  So, 
one  claiming  rent  for  Instance,  or  labor,— 
claiming  labor  or  a  debt  duer-fiom  tbe  real 
owner  of  the  land,  could  not  go  upon  the  crop 
of  the  person  who  has  rented  the  land,— ac- 
quired the  right  to  tbe  use  of  that  land  foe 
a  given  time,— and  levy  an  execution  against 
the  owner  of  that  land.  He  might  do  it 
against  tbe  land  itself,  but  not  against  the 
crop,  because  the  legal  title  to  ttiat  crop  la  hi 
the  renter  of  that  land  for  Ute  time  being. 
*  *  *  Now,  therefore,  among  the  qneMluu 
you  must  determine,  are!  Was  there  a  ctof 
raised?  Who  made  tlie  crop?  Who  owned 
the  land?    Did  tbe  persons  who  made  tix 
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crop,  make  It  u  renters  or  aa  croppers,  or 
bow?  As  you  determine  these  questions,  ap- 
ply tbe  principles  of  law  whlcb  I  have  en- 
deavored to  explain  to  you,  and  your  duty 
will  be  manifest"  While  there  are  expres- 
sions which  tend  to  mislead  If  they  stood  alone, 
BtlU,  when  these  are  considered  in  connection 
with  the  entire  charge,  there  was  no  room  for 
the  jury  to  misunderstand  what  was  meant, 
and  these  exceptions  are  overruled. 

The  third  exception  Is  as  follows:  "(S)  In 
charging  the  Jury  that  a  man  has  a  right  to 
give  his  services  to  his  wife  If  he  sees  fit, 
and  also  the  services  of  his  children,  when, 
as  it  Is  respectfully  submitted,  a  man  who 
is  in  debt  has  no  more  right,  as  against  the 
claims  of  his  creditors,  to  £^ve  his  own  serv- 
ices, or  those  of  his  minor  children,  to  his  wife, 
than  be  would  have  to  give  away  his  prop- 
erty to  ber."  In  his  charge  the  presiding 
judge  says:  "The  plaintUTs  cotmsel  in  their 
argument  requested  me  verbally  to  charge 
that  a  husband  has  a  right  to  give  his  services 
to  his  wife.  If  he  sees  fit,  and  that  Is  correct 
law;  and  be  may  also,  as  he  has  control  and 
dominion  over  it,  give  the  services  of  his  chil- 
dren." If  the  husband  gave  to  the  idalntlff 
his  and  his  children's  services,  all  the  testi- 
mony tends  to  show  that  it  was  before  the 
services  were  rendered.  This  question  is  set- 
tled by  the  case  of  Hodges  v.  Oobb,  8  Rich. 
66,  in  which  the  court  says:  "All  must  agree 
that  If  Mosley  had  been  so  nnmindfnl  of  the 
duties  of  life  as  to  work  not  at  all,  or  for  half 
price,  or  for  nothing,  his  creditors  could  not 
have  picked  him  np  with  their  executions. 
That  he  should  have  left  his  family  to  starve 
would  have  brought  neither  consolation  nor 
profit  to  them.  What  stimulated  his  exer- 
tions? What  produced  the  fruits  that  made 
the  subject  of  this  litigation?  The  answer  is 
that  a  beneficence  of  White,  a  stranger  to 
Mosley' s  creditors,  towards  Mrs.  Mosley,  his 
sister-in-law,  set  In  motion  the  debtor's  in- 
dustry and  the  use  of  White's  capital.  Mrs. 
Modey,  being  the  meritorious  cause  and  ob- 
ject, produced  the  fruits  now  In  contest 
These  have  been  created  by  a  cause  and  a 
means  over  which  the  creditors  had  no  con- 
trol, and  from  whose  liens  they  were  wholly 
free,  and,  when  they  were  in  posse  merely, 
were  devoted,  by  agreement,  to  an  object 
most  worthy,  in  the  eye  of  all  sound  morality. 
It  is  very  true,  on  the  other  hand,  that  this 
debtor  could  not  have  set  apart  the  fruits  of 
his  labor,  after  they  had  been  earned,  In  trust 
tor  his  wife  and  children.  But  if  he  had 
agreed  to  sell  bis  labor  to  White,  on  terms 
the  most  improvident,  as  for  his  mere  main- 
tenance or  for  less,  how  could  his  creditors 
have  rectified  that?"  There  is  no  constitu- 
tional provision  against  this  construction  of 
the  law,  as  it  was  not  a  gift  of  something  In 
esse,  nor  of  anything  that  would  become  in 
esse,  except  by  the  labor  of  the  husband. 
Bound  morality  and  public  policy  sustain  this 
view.  The  exception  raising  this  qosatlon  is 
overruled. 


The  fourth  and  fifth  exceptions  allege  error 
on  the  part  of  the  presiding  Judge  in  refusing 
to  grant  a  new  trial,  but,  as  they  only  Involve 
questions  of  fact,  they  cannot,  under  the  well- 
settled  rule  of  this  court  be  considered.  Judg- 
ment affirmed. 


(S4  8.  C.  US) 

BARNES  V.  RODGEKS. 

(Supreme  Court  of  South  Oarolina.    Jan.  6, 
1899.) 

PABTmON— NoystJIT  —  EVIDBSCK  —  QUBSTIOS  POl 
JOKT— JnilGMBNT  No»  ObSTAHTB  VBRBWOTO  — 
IdMITATION    OK    JUST'8    FiNDIKO   —   RlGBT     TO 

Paktitiom— Okdbb  »ob  Writ— Reqcibemests. 

1.  Where,  in  partition,  defendant  claims  as 
sole  owner,  and  the  question  thus  presented 
was  submitted  to  a  Jury,  the  court  properly 
refused  to  order  a  nonsuit  at  the  close  of  plain- 
tiff's evidence,  as  It  would  not  be  a  determina- 
tion of  the  issue. 

2.  In  partition,  defendant  claimed  to  be  the 
sole  owner.  Plaintiff's  testimony  tended  to 
show  that  the  land  belonged  formerly  to  D., 
and  that  she  and  those  claiming  under  her 
were  in  undisputed  possession  thereof  for  more 
than  20  years;  that  in  1871  a  tract  of  217 
acres  l>elonging  to  D.  became  vested  in  five 
of  her  children:  that  by  subsequent  proceed- 
ings her  SOD  P.  acquired  two-fifths  thereof, 
which,  by  a  subsequent  parol  partition,  was 
laid  off  to  him,  leaving  130  acres  vested  in  S. 
and  B.,  children  of  D.,  two-thirds  in  S.,  and 
ooe-thlrd  in  B.;  that  the  interest  of  S.  was  sold 
to  defendant  under  foreclosure  of  a  mortgage 
executed  by  a  son  of  S.,  with  her  consent,  and 
which  purported  to  cover  the  whole  130  acres. 
It  did  not  appear  that  S.  ever  acquired  B.'s  in- 
terest and  after  B.'s  death  her  heirs  conveyed 
it  to  plaintiff.    Held  sufficient  to  go  to  the  Jury. 

3.  A  judgment  non  obstante  veredicto  can  be 
rendercKl  only  for  plaintiff. 

4.  Where  plaintilf  in  partition  elalmed  only 
an  undivided  third,  the  court  properly  limited 
the  Jury  to  a  finding  for  plaintiff  to  that  ex- 
tent only. 

6.  Where  plaintiff  in  partition  sued  only  to 
recover  an  undivided  third,  and  not  for  any 
specific  number  of  acres,  and  the  verdict  on 
that  issue  is  in  his  favor  for  "one-third  interest 
in  the  land,"  his  right  to  partition  necessarily 
follows. 

a.The  provisions  required  by  Rev.  St  1893, 
{  1950,  to  be  inserted  in  a  writ  of  partition, 
that  if  tiie  commissioners  should  decide  that 
the  land  could  not  be  fairly  divided,  they 
should  make  a  s^)ecial  return,  appraising  its 
value,  and  certifying  whether  it  would  be  most 
for  the  benefit  of  all  parties  to  deliver  to  one 
the  whole  property  on  payment  of  a  sum  assess- 
ed by  the  commissioners,  or  to  sell  the  same, 
and  divide  the  proceeds,  need  not  be  inserted 
in  the  order  for  the  writ 

7.  An  order  for  a  writ  of  partlljon  directing 
a  master  to  take  an  account  of  rents  and  prof- 
its should  provide  that  on  such  accounting  de- 
fendant should  be  allowed  credit  for  taxes  paid 
by  him  on  the  land. 

Appeal  from  common  pleaa  circuit  court  of 
Sumter  county;  W.  O.  Benet  Judge. 

Action  by  Henry  N.  Barnes  against  Francis 
B.  Rodgers.  From  a  judgment  for  plaintiff, 
defendant  sppeala    AfBrmed. 

The  foUowhig  is  the  charge: 
.  "This  Is  a  suit  in  equity,  brought  on  the 
aqolty  side  of  the  court     The  defendant's 
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answer  denies  that  the  plaintiff  bad  title. 
You  remember  that  the  complaint  of  the  plain- 
tiff alleges  that  he  Is  the  owner  of  one-third 
Interest  in  the  tract  of  land  described  In  the 
complaint  (I  believe  it  is  said  to  contain 
130  acres.)  He  asks  that  It  be  partitioned;  In 
other  words,  that  his  one-third  of  the  130 
acres  be  set  off  to  him.  But  the  defendant 
denies  that  he  la  the  owner  of  the  one-third 
interest  in  the  laud.  That  makes  the  issne  of 
title.  The  law  says  that  where  Issues  as  to 
title  to  real  estate  are  found  In  an  equity  case, 
that  title  must  be  tried  by  a  Jury,  and  for 
that  reason  this  Issue  as  to  title  Is  submitted 
to  you.  So  your  biQulry  will  be,  is  the  plain- 
tiff entitled  to  one-third  biterest  In  that  tract 
of  land,  which  Is  said  to  contain  130  acres, 
more  or  less?  If  you  find  that  be  Is,  then 
we  take  It  on  the  equity  side  of  the  court,  and 
see  what  the  respective  rights  of  the  parties 
are  In  reference  to  it  If  you  find  that  he  is 
not  that  ends  the  case  right  there.  The  suit  is 
bottomed  on  the  fact  that  he  claims  to  be  the 
owner  of  one-third  Interest  In  this  real  estate. 
That  Issue  is  for  you  to  determine.  It  Is  prop- 
er that  I  should  charge  you  that  In  determin- 
ing this  question  the  law  lays  down  certain 
rules  by  which  title  to  real  estate  can  be 
tested.  If  you  find  that  the  defendant  is  in 
quiet  peaceable  possession  of  this  land,  be- 
fore he  can  be  ousted,  the  party  claiming  to 
be  the  owner  of  It  must  show  one  of  the  fol- 
lowing states  of  fact:  First  that  he  traces 
bia  tide  to  a  grant  from  the  state  of  South 
Carolina,  or  that  he  traces  his  title  back  to 
certain  parties  or  certain  persons  who  have 
been  In  adverse  possession  of  It  for  twenty 
years  or  more;  and  the  law  will  presume  a 
grant  under  that  state  of  facts.  To  presume 
a  grant  from  the  state  of  South  Carolina,  the 
law  says  he  must  prove  that  he  has  been  in 
possession  or  claim  under  a  possession  of  ten 
years  or  more.  The  law  would  say  that  he 
had  legal  title.  Or  he  must  go  back  to  a  com- 
mon source.  That  he  can  trace  his  title  from 
some  one  from  whom  the  defendant  traces 
his  title,  and  when  he  gets  to  a  common 
source,  the  question  Is  then,  who  has  the  bet- 
ter title?  In  other  words.  If  two  parties  claim 
a  tract  of  land  from  A.,'-each  claim  from  A., 
—in  adjusting  that  title  yon  need  not  go  fur- 
ther back  than  A.,  both  claiming  their  title 
(torn  A.  In  going  back  to  a  grant  from  the 
state  or  the  presumption  of  twenty  years  or 
ten  years,  the  question  is,  who  has  the  better 
deed?  Who  had  the  older  deed  or  prior  deed? 
That  Is  the  general  rule  to  be  laid  down.  In 
presuming  a  grant  the  law  is  that  uninter- 
rupted possession  in  any  one,  or  if  he  held 
for  the  whole  period  of  twenty  years,  or  If 
he  held  for  a  certain  period,  and  he  claims 
from  some  one  else,  and  he  from  some  one  else, 
for  a  certain  period,  that  by  reason  of  these 
periods  of  possession,  taken  together,  If  it  be 
a  possession  of  twenty  years  or  more,  the  law 
presumes  that  these  parties  have  a  grant 
from  the  state  of  South  Carolina.  The  ob- 
ject Is  to  quiet  titie  to  real  estate;  that  after  a 


certain  length  of  time,  the  law  preanmes  a 
man  who  has  been  In  possession  of  real  estate 
for  a  certain  length  of  time,— twenty  years 
or  more, — the  law  presumes  that  he  has  a 
grant  to  it  If  a  party  holds  adversely  for 
ten  years,  be  secures  a  legal  titie;  that  is, 
such  titie  as  would  give  him  the  right  to 
occupy  and  possess  that  land.  He  must  show 
that  it  was  adverse  and  continued.  He  can't 
show  that  he  held  It  for  five  years,  and  the 
party  from  whom  he  bought  held  it  for  five 
years.  He  most  show  that  he  himself  has 
,  held  It  for  ten  years,  to  get  legal  tide.  That 
I  Is  the  general  rule  In  adjusting  titie  to  real 
estate.  The  plaintiff  In  this  case  contends 
that  he  claims  titie  from  Eadle  Dunn,  and  It 
Is  contended  that  Eadle  Dunn  and  her  broth- 
ers and  sisters  and  nephews  have  been  In  pos- 
session of  her  share  and  of  their  portion  of 
the  land  uninterrupted  for  a  period  of  twenty 
years  or  more.  The  rule  is  that  he  who  as- 
serts titie  to  real  estate  must  not  only  diow 
that  he  has  a  strong  titie,  but  he  most  shoit 
that  he  has  perfect  titie,  and  must  recover  oo 
the  strength  of  his  titie,  and  not  on  the  weal;- 
ness  of  the  party  in  possession.  The  harden 
Is  upon  the  plaintiff  to  show  a  i>erfect  -titie.- 
either  by  adverse  possession  for  ten  years  con- 
tinued, or  twenty  years'  prescription,  or  a 
grant  from  the  state  or  common  source,  and 
that  it  is  a  better  and  superior  titie.  If  yon 
find  that  the  plaintiff  made  his  case,  that  be 
Is  entitied  to  one-third  of  the  land  described 
in  the  complaint  the  form  of  your  verdict  will 
be:  'We  find  for  the  plaintiff  one-third.  We 
find  that  the  plaintiff  Is  entitied  to  one-tiilrd 
of  the  land  described  in  the  complaint.'  II 
yon  find  that  he  has  failed  to  make  out  his 
case  by  the  preponderance  of  the  evldenoe, 
then  yon  simply  say:  "We  find  for  the  de- 
fendant We  find  for  the  plaintiff  one-third 
of  the  land  described  in  the  complaint,' — or, 
then,  'We  find  for  the  defendant'  Take  the 
record,  and  write  ont  your  finding,  and  sign 
your  name  as  foreman.  Ton  can  write  ont 
yonr  verdict  on  a  separate  piece  of  paper  or 
upon  that  complaint,  and  after  you  find  yonr 
verdict  we  will  take  the  case  on  the  equity 
side  of  the  conrt  and  determine  the  rlgbta  of 
tiiepartiea." 
The  following  are  the  exceptions: 
"(1)  Because  his  honor,  the  presiding  Jndge. 
erred  In  not  granting  the  defendant's  motion 
for  a  nonsuit  and  erred  in  not  withdrawing 
the  case  from  the  Jury  and  giving  Judgment 
for  the  defendant  when  it  appeared  at  the 
close  of  the  plaintUTs  case  that  the  defend- 
ant held  the  deed  from  one  W.  S.  Barnes 
(by  the  master),  which  not  only  did  not  show 
common  source,  but  pointed  to  a  dllTerait 
source  of  titie;  and  upon  this  showing  by 
the  plaintiff  he  should  have  been  nonsuited, 
or  Judgment  given  for  the  defendant. 

"(2)  Because  his  honor,  the  presiding  Judge, 
committed  error  In  his  charge  to  the  jury  as 
a  whole.  In  that:  First  In  the  begtnning  of 
his  charge  his  honor  stated  to  the  Jury:  Ton 
remember  that  the  complaint  of  the  plaintiff 
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alleges  that  he  is  the  owner  of  one-third  In- 
terest In  the  tract  of  land  described  In  the 
complaint.  (I  believe  It  is  said  to  contain 
130  acres.)  He  asks  that  It  be  partitioned; 
in  other  words,  that  his  one-third  of  the 
130  acres  be  set  off  to  him.'  In  referring  to 
the  claim  set  up  by  the  pialntitr,  his  honor 
erred  In  saying.  In  other  words,  that  his 
one-third  of  the  130  acres  be  set  off  to  him,' 
for  by  80  referring  to  the  claim  of  the  plain- 
tlft  his  honor  erred  In  using  the  words,  "his 
one-third,'  charged  upon  the  facts,  and  gave 
in  that  expression  the  conclusion  to  the  Ju- 
ry that  the  plaintiff  should  have  one-third  of 
the  land  set  off  to  him.  Second.  His  honor 
erred  In  charging  the  Jury:  'So  your  Ihqulry 
will  be,  Is  the  plaintiff  entitled  to  one-third 
Interest  in  the  tract  of  land,  which  ia  said  to 
contain  130  acres,  more  or  lessT  If  you  find 
that  he  is,  then  we  take  it  on  the  equity  side 
of  the  court,  and  see  what  the  respective 
rights  of  the  parties  are  in  reference  to  it 
If  you  find  that  he  is  not,  tliat  ends  the  case 
right  there.  The  suit  is  bottomed  on  the 
fact  that  he  claims  to  be  the  owner  of  one- 
third  Interest  in  this  real  estate.  That  Issue 
is  for  yon  to  determine,'— because:  (a)  Such 
charge  limited  the  Jury  to  finding  for  the 
plaintiff  one-third  part  of  the  land,  and  they 
could  not  do  otherwise  If  they  found  any  In- 
terest at  all  for  the  plaintiff,  and  the  defend- 
ant was  thereby  deprived  of  the  benefit  of  all 
proof  In  the  case  tending  to  show  that  the 
plaintiff's  rights,  if  any  at  all,  embraced  less 
than  one-third  of  the  land,  (b)  Such  charge 
was  a  charge  upon  the  facts,  and  was  equiv- 
alent to  his  honor  saying  to  the  Jury  that,  if 
the  plaintiff  was  entitled  to  anything,  he 
was  entitled  to  one-third  of  the  land,  and  em- 
bodied In  It  the  expression  of  his  honor's 
opinion  of  the  weight  to  be  given  to  the  evi- 
dence, and  was  contrary  to  the  constitution 
and  laws  of  this  state. 

"(3)  His  honor  erred  in  charging  the  Jury: 
'If  you  find  that  the  plaintiff  has  made  his 
case,— that  he  Is  entitled  to  one-third  of  the 
land  described  In  the  complaint,- the  form  of 
your  verdict  will  be,  "We  And  for  the  plain- 
tiff one-third.  We  find  that  the  plaintiff  is 
entitled  to  one-third  of  the  land  described 
in  the  complaint'  If  yon  find  that  he  has 
failed  to  make  out  his  case  by  the  prepon- 
derance of  the  evidence,  then  you  simply  say: 
'We  find  for  the  defendant  We  find  for 
the  plaintiff  one-third  of  the  land  described 
in  the  complaint'— or,  then,  "We  find  for  the 
defendant'— In  that:  (a)  If  the  Jury  found 
any  Interest  at  all  for  the  plaintiff,  they  had 
no  other  alternative  than  to  find  one-third 
part  of  the  land  for  him,  whereas  it  should 
have  been  submitted  to  them  to  And  a  one- 
third,  or  less.  Interest  for  the  plaintiff,  If 
they  found  for  him  at  all.  (b)  Such  charge 
was  contrary  to  the  constitution  of  this 
state,  prohibiting  a  charge  upon  the  facts. 
Directing  the  Jury  to  find  for  the  plaintiff 
one-third  of  the  land,  or  else  to  find  for  the 
defendant  was  summing  up  and  giving  the 


Jury  the  Judge's  conclusion  as  to,  and  his 
opinion  upon,  the  facts  of  the  case. 

"(4)  Because  his  honor  erred  In  allowing  the 
Jnry  to  find  one-third  of  the  130  acres  describ- 
ed in  the  complaint  when  the  deed  of  A.  M. 
Dunn  and  others  to  the  plaintiff,  put  In  evi- 
dence by  him,  showed  that  If  the  plaintiff 
had  any  claim  at  all  it  was  one-fifth  of  217 
acres,  less  Mrs.  Barnes'  share  as  heir  at  law 
of  Eadle  Dunn. 

"(5)  Because  his  honor  erred  in  allowing 
the  Jnry  to  find  any  part  of  86  acres  of  the 
land  In  dispute  for  the  plaintiff,  when  the 
proof  was  that  there  had  been  a  parol  parti- 
tion, and  Eadle  Dunn's  share  claimed  by  the 
plaintiff  was  between  the  lands  of  Susan 
Barnes,  86  acres— admitted  to  be  owned  by 
the  defendant— and  one  Phillip  Dunn's  share, 
and  the  plaintiff  could  not  recover  any  part 
of  the  80  acres  so  set  apart 

"(6)  Because  his  honor  erred  In  refusing  to 
grant  a  new  trial,  and  erred  in  not  giving 
Judgment  for  the  defendant  in  that:  (a) 
The  plaintiff  claimed  under  a  deed  from  A. 
M.  Dunn  and  others,  purporting  to  convey 
one-fifth  of  217  acres,  and  his  contention 
was  that  he  was  entitled  to  one-third  of  130 
acres  described  In  the  complaint,  (b)  The 
proof  In  behalf  of  the  plaintiff  was  that 
Eadle  Dunn's  share  had  been  set  apart  to  her 
in  kind,— two-fifths  to  Susan  Barnes  (of  the 
217  acres)  on  the  one  side  and  two-fifths  to 

Dnnn  on  the  other,  and  Badie's  in  the 

center. 

"(7)  Because  his  honor  erred  In  granting 
the  order  for  partition:  First.  Because  the 
verdict  is  for  one-third  part  of  the  land,  and, 
not  being  for  an  undivided  one-third  part 
thereof,  did  not  warrant  an  order  of  parti- 
tion to  Issue;  and,  if  the  verdict  was  Intend- 
ed to  conform  to  the  plalntlfTs  contention,— 
1.  e.  to  give  the  plaintiff  44  acres  of  the  130 
acres,— then  it  does  not  sufficiently  describe 
the  44  acres,  nor  conld  a  writ  of  partition  lo- 
cate the  part  so  found,  nor  would  the  court 
of  equity  have  any  Jurisdiction,  in  such  case, 
to  order  a  writ  of  partition  to  Issue.  Second. 
The  order  of  partition  is  erroneous  in  that  it 
directs  the  clerk  of  the  court  to  Issue  a  writ 
directed  to  fit  and  suitable  persons,  'direct- 
ing them  to  go  npon  said  premises,  and  ad- 
measure and  lay  out  unto  the  plaintiff  one- 
third  part  thereof,  and  to  the  defendant  two- 
thirds  part  thereof,  their  respective  inter- 
ests, according  to  law  and  the  practice  of 
this  conrt'  In  that  under  such  direction  the 
commissioners  who  may  be  appointed  to 
make  partition  have  no  other  alternative 
than  to  lay  out  the  land  In  kind,  one-third  to 
the  plaintiff  and  two-thirds  to  the  defendant; 
and  the  order  should  have  been  in  conform- 
ity with  the  statute  of  this  state,  which  com- 
mands the  commissioners,  If  they  cannot 
make  partition  in  kind,  to  assess  the  value  of 
the  whole  property,  and  make  a  special 
return  of  the  whole  property  to  the  court. 
Third.  Because  the  proof  is  conclusive  that 
the  defendant  owned  86  acres  of  the  land 
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by  uetes  and  bounds,  and  In  no  event  could 
an  order  Issue  to  divide  tbis  86  acres  in  any 
proportloas  between  the  plaintiff  and  the 
defendant. 

"(8)  Because  bis  honor  erred  In  not  provid- 
ing In  bis  decree  for  the  master  to  take  an 
account  of  the  taxes  paid  by  the  defendant, 
when  the  same  was  claimed  by  him." 

H.  L.  B.  Wells,  for  appellant  Purdy  & 
Reynolds,  for  respondent 

McIVER,  C.  J.  The  plaintiff  brought  this 
action  for  the  partition  of  a  tract  of  land 
containing  about  130  acres,  alleging  that  be 
was  entitled  to  one  undivided  third  interest 
therein,  the  defendant  being  the  owner  of 
the  remaining  two-thirds,  and  claiming  an 
account  for  the  rents  and  profits  received  by 
the  defendant  The  defendant  answered,  de- 
nying that  plaintiff  bad  any  interest  in  the 
land,  and  claiming  that  he  was  the  sole  own- 
er of  the  same.  The  case  was  heard  by  bis 
honor.  Judge  Ernest  Gary,  who  referred  the 
issue  of  title  raised  by  the  pleadings  to  the 
Jury  for  trlaL  The  Jury  rendered  a  verdict 
In  favor  of  the  plaintiff  for  one-third  inter- 
est in  the  land  described  in  £be  complaint 
Thereupon  the  defendant  moved  for  a  new 
trial,  and  for  Judgment  notwithstanding  the 
verdict  both  of  which  motions  were  refused, 
and  the  circuit  Judge  granted  an  order  in  the 
following  form:  "That  a  writ  of  partition 
do  forthwith  issue  by  the  clerk  of  this  court, 
directed  to  fit  and  suitable  persons^  direct- 
ing them  to  go  upon  said  premises  and  ad- 
measure and  lay  out  unto  the  plaintiff  one- 
third  part  thereof,  and  to  the  defendant  two- 
thirds  thereof,  their  reBi>ectlve  interests  in 
said  premises,  according  to  law  and  the  prac- 
tice of  this  court  Further  ordered,  that  it 
be  referred  to  the  master  of  Sumter  county 
to  take  the  testimony,  and  determine  the 
rents  and  profits,  and  report  the  same  to 
this  court  with  all  convenient  speed."  From 
this  Judgment  the  defendant  appeals  upon 
the  several  groimds  set  out  In  the  record, 
which,  together  with  the  charge  of  the  cir- 
cuit Judge  to  the  Jury,  should  be  incorpo- 
rated In  the  report  of  this  case. 

These  exceptions  or  grounds  of  appeal 
present  the  following  questions  for  the  deci- 
sion of  this  court:  (1)  Whether  there  was 
error  in  refusing  the  motion  for  a  nonsuit; 
(2)  whether  there  was  error  In  refusing  the 
motion  for  Judgment  non  obstante  veredic- 
to. In  favor  of  defendant;  (3)  whether  the 
circuit  Judge  erred  in  invading  the  province 
of  the  Jury  by  charging  on  the  facts;  (4) 
whether  the  circuit  Judge,  in  bis  charge,  lim- 
ited the  Jury  to  finding  for  the  plaintiff  a 
one-third  interest  in  the  land;  and,  If  so, 
whether  he  erred  in  so  doing;  (5)  whether 
the  seventh  exception  can  be  sustained;  (6) 
whether  there  was  error  in  the  form  and 
scope  of  the  order  for  the  writ  of  partition; 
(7)  whether  there  was  error  in  that  portion 
of  the  order  directing  the  master  to  take 


an  account  of  the  rents  and  profits.  In  not 
providing  that  the  defendant  should  have 
credit  for  the  taxes  paid  on  the  land. 

First  as  to  the  motion  for  a  nonsuit  It 
does  not  seem  to  us  that  a  motion  for  a  non- 
suit is  appropriate  In  a  case  like  this. 
Where,  in  an  action  for  partition,  one  or 
more  of  the  defendants  sets  up  an  independ- 
ent title  in  himself,  claiming  the  sole  own- 
ership of  the  premises  sought  to  be  partition- 
ed, the  question  of  title  thus  presented  must 
first  be  determined,  and  that  can  be  done 
only  by  the  verdict  of  a  Jury,  unless  that 
mode  of  trial  is  waived.  A.  Judgment  of  non- 
suit is  not  a  final  determination  of  the  issue 
of  title,  and,  as  that  is  the  object  sought  to 
be  attained,  it  does  not  seem  to  us  that  a 
motion  for  nonsuit  can,  properly,  be  enter- 
tained in  a  case  like  this.  If  the  actor  in 
the  issue  of  title  offers  no  testimony  tend- 
ing to  establish  his  claim,  the  verdict  of  the 
Jury  against  him  would  necessarily  follow; 
and  that  would  finally  determine  tbe  issue 
of  title,  unless  it  was  set  aside  by  proper  au- 
thority. So  tliat  no  harm  can  come  from 
refusing  to  entertain  a  motion  for  nonsuit 
in  a  case  like  this.  In  support  of  these 
views,  see  separate  opinion  In  McClenag;han 
V.  McEacbem,  47  S.  0.,  at  page  451,  25  S.  E. 
296,  and  the  case  of  Woolfolk  v.  Hanafac- 
turing  C!o.,  22  S.  O.  382,  therein  cited.  The 
case  of  Brock  v.  Nelson,  29  S.  C.  'ffl,  6  S.  E. 
899,  cited  by  counsel  for  appellant  >>  not  in 
conflict  with  oar  view,  for  in  that  case  the 
defendants,  Sullivan  &  Bro.,  who  raised  the 
issue  of  title,  waived  their  right  to  have  such 
issue  tried  by  a  Jury,  and  hence  tbe  whole 
case  was  before  the  circuit  Judge  for  trial 
of  all  the  issues  presented  therein;  and  he. 
being  satisfied  that  the  plaintiffs  had  failed 
to  Show  that  the  tract  of  land  in  question 
ever  constituted  any  part  of  the  estate  of 
tbe  intestate  of  which  the  plaintiffs,  as  bis 
heirs,  demanded  partition,  granted  an  order 
which,  though  in  form  sustaining  the  motion 
for  a  nonsuit  was  in  fact  a  Judgment  in  fa- 
vor of  the .  defendants,  Sullivan  &  Bro.,  and 
was  so  treated  by  the  supreme  court.  Be- 
sides, we  are  of  opinion  tliat  some  testi- 
mony was  offered  by  the  plaintiff  tending  to 
show  that  he  was  entitled  to  a  one-third  In- 
terest In  tbe  land  in  question,  and  therefore, 
upon  that  ground  also,  there  was  no  error 
in  refusing  the  motion  for  a  nonsuit  even 
if  such  a  motion  is  appropriate  in  a  case 
like  this.  There  was  testimony  tending  to 
•how  that  tbe  land  in  question  constituted  a 
part  of  the  real  estate  of  one  Tempe  Dunn, 
of  which  she  and  those  claiming  under  bcr 
were  in  the  undisputed  possession  for  a  pe- 
riod exceeding  20  years;  that  as  far  back 
as  the  year  1871  a  tract  of  land  containing 
217  acres^  which  was  a  part  of  the  real  es- 
tate of  the  said  Tempe  Dunn,  became  vested 
in  five  of  her  children;  that  by  subsequent 
transfers  Fhdlip  Dunn,  one  of  said  children, 
acquired  two-fifths  of  said  tract  and  of  the 
remainder  one-fifth  remained  vested  In  Eadle 
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Onim,  another  of  said  children;  that  subse- 
quently, by  a  parol  partition,  the  two-fifths 
Interest  of  said  Phillip  Dunn  was  laid  off  to 
him,  leaving  the.  remaining  180  acres,  in 
round  numbers,  disregarding  fractions,  vest- 
ed In  Susan  Barnes  and  Eadle  Dunn,  in  the 
proportion  of  ttvo-thirds  to  Susan  Barnes 
and  one-third  to  the  said  Eadle  Dunn,— one- 
third  of  130  acres  being  substantially  equiva- 
lent to  one-fifth  of  217  acres;  that  subse- 
qoently  the  interest  of  Susan  Barnes  was 
■old  and  conveyed  to  the  defendant,  Bodgers, 
nnder  proceedings  to  foreclose  a  mortgage  ex- 
ecuted by  one  W.  S.  Barnes,  a  son  of  said 
Susan  Barnes,  with  her  consent  and  approval, 
to  Hearon  Bros.,  ar^d  by  them  transferred 
to  the  Atlantic  Phosphate  Company,— for, 
whUe  It  Is  true  that  said  mortgage  purported 
to  cover  the  whole  of  the  130  acres,  yet  as  It 
did  not  appear  that  Susan  Barnes  had  ever 
acquired  the  Interest  of  her  sister,  Eadle 
Dunn,  therein,  nothing  but  the  Interest  of  the 
said  Susan  Barnes  could  be  sold  under  Bald 
mortgage;  and  that  after  the  death  of  the 
said  Eadle  Dunn  her  heirs  conveyed  such  In- 
terest to  the  plaintiff,  which,  as  we  have 
seen,  was  practically  an  undivided  third  part 
of  the  130  acres  remaining  after  the  two- 
fifths  Interest  In  the  217  acres  of  Phillip 
Dunn  had  been  laid  off  to  him  by  the  parol 
partition.  So  that  it  la  very  dear  that  there 
was  testimony  sufficient  to  carry  the  case 
to  the  Jury,  and  which.  If  viewed  by  the  Jury 
In  the  light  In  which  we  have  presented  It, 
was  quite  sufficient  to  sustain  their  verdict 

To  dispose  of  the  second  question  It  is  only 
necessary  to  refer  to  the  case  of  Bowdre  v. 
Hampton,  6  Rich.  (S.  a)  208,  In  which  it  waa 
held  that  Judgment  non  obstante  veredicto 
can  be  rendered  only  for  a  plaintiff;  and 
hence  there  was  no  error  in  refusing  defend- 
ant's motion  for  such  a  Judgment 

As  to  the  third  question,  we  do  not  see  any- 
thing In  the  Judge's  charge  violative  of  the 
constitutional  provision  forbidding  a  charge 
upon  the  facts.  In  the  first  place,  the  Jury 
were  distinctly  Instructed,  In  the  outset  of 
the  case,  that  they  were  to  Inquire:  "Is  the 
plaintiff  entitled  to  one-third  or  any  Interest 
In  that  land  described  In  the  complaint?  You 
try  the  question  whether  the  plaintiff  U  enti- 
tled to  any  interest  hi  this  land.  If  you  find 
that  he  Is  the  owner,  what  part7'  And 
when,  after  the  close  of  the  testimony  and 
the  arguments,  the  circuit  Judge,  In  bia 
charge,  used  the  expressions  quoted  In  the  ex- 
ceptions upon  which  this  question  la  raised, 
it  Is  very  manifest  that  the  circuit  Judge  was 
not  expressing,  or  even  Intimating,  his  own 
opinion  as  to  the  extent  of  plaintiff's  right 
but  only  explaining  to  them  what  was  plain- 
tiff's claim.  Indeed,  we  are  of  opinion  that 
an  examination  of  the  charge  will  afford  a 
complete  vindication  from  the  charge  of  error 
in  Invading  the  province  of  the  Jury. 

The  fourth  question  Is  disposed  of  by  what 
we  have  said  In  regard  to  the  third  question, 
for  we  do  not  think  that  the  circuit  Judge 


limited  the  Jury  In  any  way  in  regard  to  the 
extent  of  their  finding.  If  they  should  con- 
clude to  find  anything  for  the  plaintiff.  He 
simply  explained  to  the  Jury  what  was  the 
plaintiff's  claim,  and  left  It  to  them  to  say 
whether  such  claim  was  established  In  whole 
or  In  part  And,  even  If  he  had,  we  do  not 
see  that  there  was  any  error  In  so  doing,  for 
the  only  claim  that  the  plaintiff  made  was  for 
an  undivided  one-third  of  the  130  acres,  and, 
hi  our  Judgment,  the  only  question  for  the 
Jury  was  whether  such  claim  had  been  es- 
tablished by  the  testimony. 

As  to  the  fifth  question,  we  do  not  see  that 
the  seventh  exception  la  tenable.  The  plain- 
tiff was  not  suing  for  the  recovery  of  any 
specific  number  of  acres  of  land,  but  on  the 
contrary,  his  action  was  for  partition  of  a 
tract  of  land  described  In  the  complaint  con- 
taining 180  acres,  In  which  he  claimed  a  one- 
third  Interest;  and  when  the  Jnry  returned 
a  verdict  hi  his  favor  for  "one-third  Interest 
In  the  land,"  bis  right  to  have  partition  of  the 
same  necessarily  followed. 

The  sixth  question  is  as  to  the  sufficiency  of 
the  form  and  scope  of  the  order  for  the  writ 
of  partition,  the  defect  claimed  being  that  It 
did  not  provide.  In  terms,  that  If  the  com- 
missioners in  partition  should  be  of  oidnlon 
that  the  land  could  not  be  fairly  and  equally 
divided  between  the  parties  without  manifest 
injury  to  one  or  the  other  of  them,  then  that 
they  should  make  a  special  return,  apprais- 
ing the  value  of  the  property,  and  certifying 
their  opinion  .wbether  it  would  be  most  for 
the  benefit  of  ail  parties  to  deliver  to  one  of 
the  parties  the  whole  property,  upon  the  pay- 
ment of  a  sum  of  money  to  be  assessed  by 
the  commissioners,  or  to  sell  the  same,  and 
divide  the  proceeds  between  the  parties  ac- 
cording to  their  respective  rights.  While  the 
statute  (Rev.  St  1893,  f  1050)  does  provide 
that  these  provisions  shall  be  Inserted  In  the 
writ  of  partition  for  the  guidance  of  the  com- 
missioners in  the  performance  of  their  duties, 
we  know  of  no  law  or  practice  requiring  such 
provisions  to  be  Inserted  In  the  order  for  the 
writ  of  partition  to  issue,  and  we  are  unable 
to  perceive  any  necessity  to  Incumber  the  or- 
der,—aa.  In  this  case,  to  require  the  writ  to 
be  Issued  "according  to  law  and  the  practice 
of  this  court"  It  Is  clear,  therefore,  that 
the  exception  raising  this  point  cannot  be 
sustained. 

The  only  remaining  Inquiry  Is  the  seventb, 
which  raises  the  point  that  in  the  order  direct- 
ing the  master  to  take  the  account  of  rents 
and  profits  there  was  error  In  omitting  to 
provide  that  upon  such  accounting  the  defend- 
ant should  be  allowed  credit  tor  any  taxes 
which  may  have  been  paid  by  him  on  the 
land.  While  the  'order,  liberally  construed, 
may  possibly  be  regarded  as  sufficient  to  al- 
low such  credit  on  the  accounting,  yet  to 
avoid  any  misapprehension.  It  may,  perhaps, 
be  best  to  modify  the  order  in  this  respect 
so  as  to  require  the  master.  In  taking  the  ac- 
count of  rents  and  profits,  to  allow  the  de- 
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f endant  credit  for  the  amoont  of  aay  taxes  on 
the  land  which  he  may  have  paid.  The  Jndg- 
ment  of  this  court  is  that  the  Judgment  of  the 
circuit  court,  as  modified  herein,  be  affirmed. 


(96  Va.  436) 

CITIZENS'  NAT.  BANK  T.  WAI/TON. 

(Supreme  Ooart  of  Appeals  of  Virginia.    Not. 

17,  189a) 

Nbootiablb  Notbs — Joiirr  Fateks — Indoksbmbst 
— Rsviaw — Motion  for  Nbw  Trial. 

1.  Writing  on  back  of  negotiable  note,  signed 
by  one  of  its  two  payees,  For  yalae  received, 
I  hereby  assign  and  transfer  to  F.  all  right,  title, 
and  interest  that  I  may  hare  In  the  within 
note,"  renders  him  liable  to  an  innocent  holder 
as  an  Indorser,  and  not  as  an  assignor,  and 
without  regard  to  the  equities  between  him 
and  the  other  payee,  though  F.  be  such  payee. 

2.  No  motion  for  new  trial  is  necessary,  to 
hare  exceptions  to  rulings  on  evidence  reriew- 
ed,  where  the  caae  is  tried  by  the  coort. 

Error  to  clrcoit  court.  Page  county. 

Action  by  the  Citizens'  National  Bank 
against  S.  A.  Walton.  Judgment  for  defend- 
ant   Plaintiff  brings  error.     Reversed. 

Francis  £>.  Smith  and  Sipe  &  Harris,  tor 
plfllntlfr  In  error.  Barton  A  Boyd  and  Wal- 
ton ft  Walton,  for  d^endant  In  error. 

KEITH,  P.    Ih  H.  Baldwin  on  October  IB, 
1890,  made  and  signed  the  following  note: 
"^1,333.33.        Roanoke,  Ya.,  Oct  15,  1890. 

"Two  years  after  date,  for  value  received, 
I  promise  to  pay  to  Wm.  iL  Fielding  and  & 
A.  Walton,  or  order,  without  offset,  the  sum 
ct  thirteen  hundred  and  thirty-three  **/ioo 
d(^ars,  with  interest  from  date  at  the  rate  of 
six  per  cent  per  annum,  negotiable  and  pay- 
able at  the  Commercial  Bank  of  Roanoke,  at 
Boanoke,  Virginia.  Homestead  and  all  oth- 
er exemptions  waived  by  the  maker  and  each 
Indorser  of  this  note. 

"[Signed]  L.  H.  Baldwin." 

This  note  is  Indorsed  as  follows:  "For  val- 
ue rectived,  I  hereby  assign  and  transfer  un- 
to W.  M.  Fleldhig  all  right,  title,  and  Inters 
est  that  I  may  have  In  the  within  note. 

"Witness  my  hand  this  29th  day  of  De- 
cember, 1890.  S.  A.  Walton. 

"[Signed]     W.  M.  Fleldtag." 

The  plaintiff  In  error,  the  Citizens'  National 
Bank  of  Alexandria,  became  the  owner  of 
this  note,  for  value,  In  due  course  of  busi- 
ness; and,  not  being  paid  at  maturity,  it  was 
protested,  and  notice  thereof  given  to  the  In- 
dorsers,  Walton  and  Fielding.  The  bank  In 
July,  1897,  Instituted  suit  on  said  note 
against  S.  A.  Walton,  who  presented  two 
grounds  of  defense:  First,  that  he  was  not 
liable  as  Indorser  on  said  note,  and  did  not 
Indorse  It;  secondly,  that  he  was  not  liable 
as  assignor  on  the  note,  because  the  bank  did 
not  use  due  diligence  to  make  the  money  out 
of  the  drawer  thereof,  or  out  of  the  person  to 
whom  the  defendant  assigned  the  same. 
The  court  rendered  Judgment  for  the  defend- 
ant, and,  the  bank  having  during  the  prog- 


ress of  the  trial  taken  two  bills  of  excep- 
tions, the  cause  is  now  before  us  upon  a  writ 
of  error. 

The  defendant,  Walton,  offered  htansdf  as  a 
witness  in  his  own  behalf,  and  he  was  permit- 
ted to  testify  notwithstanding  the  objection 
Interposed  by  the  bank;  and  this  ruling  of 
the  court  constitutes  the  subject-matter  of 
the  first  bill  of  exceptions. 

Walton's  testimony  Is  as  follows:  "Mr, 
Fielding  and  myself  made  sale  of  oar  prop- 
erty, which  was  real  estate  held  Jointly  at 
Roanoke,  Va.,  In  October,  1890.  The  cash 
payment  was  divided  equally  between  us. 
The  purchaser  (Mr.  Baldwin)  executed  rix 
notes  to  us,  for  the  sum  of  $1,333.33  each,  for 
the  deferred  payments,  and  these  notes  were 
also  equally  divided  between  ua  I  assigned 
and  transferred  all  right  tlUe,  and  interest 
that  I  had  In  the  tliree  notes  which  Mr.  Field- 
ing got,  to  him,  as  appears  on  the  back  of 
the  note  sued  on.  Mr.  Fielding  made  identi- 
cally the  same  assignment  and  transfer  of  bis 
Interest  In  the  notes  which  I  got  to  me. 
Subsequently  Mr.  Fielding  had  the  plaintiff 
to  discount  the  note  sued  upon,  for  bimaelt 
and  received  the  proceeds.  I  had  nothing 
whatsoever  to  do  with  that  transaction,  nor 
did  I  receive  any  of  the  proceeds  tiiereof.  I 
have  never  heard  of  any  legal  proiceedingi 
being  instituted  against  the  maker  (Baldwin) 
of  the  note,  nor  against  Mr.  Fielding,  by  Ute 
plaintiff  In  this  suit" 

This  testimony  was  Improperiy  admitted. 
The  legal  Import  of  the  Indorsement  made  by 
lu  H.  Baldwin  of  the  note  In  question  is  tliat 
he  transferred  It  to  the  plaintiff,  and  assum- 
ed upon  himself  the  ordinary  liability  of  an 
Indorser  of  such  bllla 

As  was  said  In  Woodward  v.  Foster,  18 
Grat,  at  page  20K:  "When  the  legal  bnpurt 
of  a  contract  Is  dear  and  definite,  the  Inten- 
tion of  the  parties  Is,  for  all  substantial  pur- 
poses, as  distinctly  and  as  fully  expressed  a« 
If  they  had  written  out  in  words  what  the  law 
Impliea  It  Is  Immaterial  how  much  or  how 
little  Is  expressed  In  wordi^  if  Uie  law  at- 
taches to  what  U  expressed  a  dear  and  def- 
inite Import.  Though  the  writing  consists 
only  of  a  signature,  as  In  the  case  of  an  In- 
dorsement In  blank,  yet  where  the  law  at- 
taches to  It  a  clear,  unequivocal,  and  definite 
Import,  the  contract  Imported  by  It  can  no 
more  be  varied  or  contradicted  by  evidence 
of  a  contemporaneous  parol  agreement  than 
If  the  whole  contract  had  been  fully  written 
out  In  worda  The  mischiefs  of  admitting 
parol  evidence  would  be  the  same^  In  such 
cases,  as  If  the  terms  Implied  by  law  bad 
been  expressed." 

And  the  learned  judge  who  delivered  the 
opinion  In  that  case  says:  "These  general 
principles  are  of  the  utmost  Importance  In 
the  administration  of  Justice.  Without  them, 
there  would  be  no  certainty  in  written  con- 
tracts, and  no  safety  In  the  most  formal  trans- 
actions. They  ought  not  to  be  frittered  away 
by  nice  distinctions  to  meet  the  hardships. 
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real  or  supposed,  of  particular  cases.  See, 
also,  Martin's  Bz'x  t.  Lewis'  Bz'r,  30  Grat 
€82. 

The  Indorsement  In  the  case  dted  from  18 
Grat  200,  was  In  blank.  Here  the  assignment 
Is  written  at  large  In  terms  almost  Identical 
with  those  used  In  Banking  Co.  v.  Butler 
<Mlnn.)  48  N.  W.  333,  where  the  indorser  was 
held  liable  as  upon  an  ordinary  Indorsement; 
the  court  saying:  "The  appellant  In  this  case, 
with  much  care,  Indicated  bis  purpose  to  sell 
and  transfer  the  note;  but  he  failed  to  limit 
and  qualify  his  indorsement  by  words  which 
would  clearly  Indicate  such  Intent,  If  In  fact 
It  existed.  It  was  Incumbent  upon  him  to  do 
ao,  if  he  Intended,  or  expected  to  escape  the 
liability  of  the  ordinary  Indorser.  •  •  •  To 
relieve  one  who  puts  his  name  on  the  back 
of  a  negotiable  promissory  note  from  liability 
as  indorser,  he  must  Insert  in  the  contract  It- 
self words  clearly  expressing  such  Intention." 

The  note  In  this  case  being  made  payable 
to  two  payees.  It  was,  of  course,  necessary  for 
both  of  them  to  Indorse  it,  in  order  to  pass 
tiUe.  It  is  a  negotiable  note.  The  title  to  It 
was  In  Walton  and  Fielding.  Neither  could 
negotiate  it  without  the  assent  of  the  otlier. 
In  order,  therefore,  that  the  exclusive  right  to 
It  might  be  vested  In  Fielding,  it  became  nec- 
essary for  Walton  to  indorse  It  nils  he 
could  have  done  In  terms  which  wonld  have 
restricted  and  limited  his  llabiUty,  bad  he 
seen  fit  to  do  so;  but  indoraing  It  in  the 
terms  used  by  him  is  equivalent  to  a  blank 
Indorsement,  and  is  presumed  to  have  been 
made  by  him  in  order  to  give  credit  to  It  by 
hla  name.  By  tbat  Indorsement  be  clothed 
Fielding  with  power  to  negotiate  that  note 
and  receive  its  proceeds,  and  an  innocent  pur- 
chaser for  value  took  It  freed  from  any  equity 
between  Walton  and  Fielding.  The  indorse- 
ment of  Walton  is  the  legal  equivalent  of  a 
blank  Indorsement,  and  carries  with  it  the 
consequences  of  an  Indorsement  without  re- 
striction or  limitation.  This  view  seems  not 
only  consonant  to  reason,  but  Is  essential  to 
the  credit  of  negotiable  paper  and  to  the  con- 
venience of  commercial  transactions.  It  is  also 
sustained  by  authority  of  the  greatest  weight 
and  respectability. 

In  Daniel  on  Negotiable  Instruments  (sec- 
tion 684)  It  la  said:  "If  several  persons,  not 
partners,  are  payees  or  Indorsees  of  a  bill  or 
note,  it  should  be  indorsed  by  all  of  them,  un- 
less It  be  expressed  to  be  payable  to  the  or- 
der of  either  of  them,  or  to  the  order  of  cer- 
tain ones  of  them,  in  which  cases  their  In- 
dorsement wonld  suffice.  Either  one  of  the 
Joint  payees  may  authorise  the  other  to  In- 
dorse for  him,  and  an  assignment  of  his  in- 
terest in  the  {taper  from  oue  to  the  other  car- 
ries with  it  such  authority."  See,  also.  Pan. 
Notes  ft  B..  at  page  5. 

Tbe  learned  counsel  for  defendant  in  er- 
ror argnes  with  earnestness  and  ability  that 
the  meaning  of  the  langiiage  Just  quoted  is 
tbat  a  Joint  payee  may  a/.ithorize  his  co- 
payee  to  Indorse  foe  btm,  "and  tbat  one  of 


two  payees,  by  assigning  to  the  other  all  of 
his  Interest  In  the  notes,  puts  it  In  the  power 
of  the  assignee  payee  to  be  an  indorser  of 
the  whole  note;  that  is,  being  then  the  owner 
of  the  whole  note,  he  may  by  his  own  act  In- 
dorse it  to  another,  and  thereby  assume  all 
the  liability  of  an  Indorser." 

This  argument,  if  sound,  would  make  Wal- 
ton liable  as  assignor  upon  his  Indorsemeut 
to  Fielding,  who,  being  thus  invested  with  the 
whole  Interest  and  title  to  the  note,  would  by 
his  indorsement  become  liable  as  an  indorser, 
and  not  as  an  assignor.  As  we  have  seen, 
the  language  used  by  Walton  would,  standing 
alone,  without  doubt,  and,  as  we  understand, 
without  controversy,  have  rendered  him  lia- 
ble as  an  Indorser;  and,  while  the  argument 
presented  by  counsel  for  defendant  in  error 
is  ingenious,  we  cannot  assent  to  It  as  sound, 
for  we  are  unable  to  perceive  bow  an  instru- 
ment confessedly  negotiable.  Indorsed  in  lan- 
guage which  standing  alone  would  render 
him  who  used  it  liable  as  an  Indorser,  is 
made  to  import  a  liability  as  assignor  by  rea- 
son of  the  fact  that  Walton  was  one  of  two 
payees.  Instead  of  being  the  sole  payee.  If 
Fielding,  Instead  of  indorsing  the  note  in 
blank,  bad  employed  terms  identical  with 
those  used  by  Walton,  it  is  not  denied  that  he 
would  have  been  liable  as  indorser.  Can  we. 
Interpreting  the  contracts  of  Walton  and  Field- 
ing written  upon  the  same  paper,— the  one 
being  the  legal  equivalent  of  the  other,— con- 
strue Walton's  as  making  him  liable  as  as- 
signor, while  the  liabiUty  of  Fielding  Is  tbat 
of  an  indorser?  To  do  so  would  indeed  be,  in 
the  language  of  Judge  Joynes,  to  indulge  in 
"nice  distinctions  to  meet  the  hardship,  real 
or  supposed,  of  a  partlcniar  case." 

It  Is  claimed  by  the  defendant  in  error  that, 
no  motion  having  been  made  for  a  new  trial 
In  the  circuit  court,  the  plaintiff  in  error  is  to 
be  considered  as  having  waived  its  exceptions 
to  the  ruling  of  that  court 

The  principle  Invoked  by  the  defendant  in 
error  haa  no  application  here.  The  reason  for 
the  rule  requiring  a  motion  for  a  new  trial 
to  be  made  before  the  trial  court  Is  thus 
steted  by  Judge  Boane  in  Ouerrant  v.  Tinder, 
Gilmer,  36:  "The  same  Judge  may,  upon  a 
deliberate  motion  for  a  new  trial,  supported 
by  argument  and  authority,  retract  a  hasty 
opinion  expressed  by  him  In  the  progress  of 
the  trlaL"  Bee,  also,  Newberry  v.  William^ 
88  Va.  280, 15  8.  B.  866;  Town  of  Bildgewa- 
ter  T.  Allemong,  83  Va.  642,  26  S.  B.  685. 

In  the  case  before  us  the  rule  should  not 
operate,  because  the  reason  upon  which  it 
rests  does  not  exist  Here  a  trial  by  Jury 
was  waived,  and  the  whole  matter  of  law  and 
fact  was  submitted  to  the  Judge  of  the  court, 
who  rendered  Judgment  thereon;  and  It  would 
have  been  but  an  idle  form  to  call  upon  the 
court  to  grant  a  new  trial  upon  the  same  law 
and  evidence  upon  which  It  had  Just  rendered 
Judgment. 

In  Railroad  Co.  v.  Dunnaway's  Adm'r,  88 
Va.  34,  24  S.  E.  6i)8,  there  was  a  writ  of  er- 
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ror  to  the  judgment  on  a  demurrer  to  erl- 
deDce.  Defendant  In  error  moved  to  dismlas 
the  writ,  but  the  coort  denied  the  motion; 
Judge  Buchanan  saying  In  his  opinion  that 
"there  la  no  necessity  to  move  for  a  new  trial 
in  the  trial  court  in  order  to  have  a  Judgment 
on  a  demurrer  to  evidence  reviewed  In  this 
court" 

We  are  of  opinion  that  the  case  Is  properly 
before  us,  and  that  there  Is  error  in  the  Judg- 
ment of  the  circuit  court,  which  is  accordingly 
reversed,  and  this  court  will  enter  such  Judg- 
ment as  the  circuit  court  should  have  ren- 
dered. 

OABDWBIiL  and  RIBLT,  J7.,  absent 


(WVa.  5(1) 

ROBERTSON  et  aL  v.   BRBCKINBBIDOB 

et  al. 

(Supreme  Gout  of  Appeals  of  Virginia.    Sept 

22,  18S8.) 
BzaooTOBS — AcoouNTiNQ— Wills— PBESUMTTions. 

1.  Where  testator  gave  his  property  to  his 
wife  for  life,  with  direction  that  in  her  discre- 
tion, she  should  make  suitable  sdvancMnents 
to  their  children  as  they  became  of  age^  or 
married,  and  provision  that  on  her  death  th« 
property  then  in  her  possession  should  be 
equally  divided  among  nid  children,  account 
be  taken  of  advancemenla,  and  that  if  any  one 
of  said  children  died  liefore  his  mother,  leav- 
ing issue,  such  issue  should  take  his  share,  ad- 
vancements to  such  a  child  dying  before  the 
mother  intercept  to  that  extent  any  right  of  his 
issue. 

2.  The  executor  of  one  who  gives  his  pn^perty 
to  his  wife  for  life,  with  power  to  make  ad- 
vancements to  their  cliildren,  the  property  in 
her  possession  at  her  death  to  be  equally  di- 
vided among  them,  is  entitled  to  credit  for 
payment  of  taxes  on  the  life  estate,  and  debts 
contracted  by  her,  they  having  been  paid  by 
him  with  the  acquiescence  of  the  children. 

3.  Where  testator  gave  his  property  to  ills 
wife  for  life,  with  power  to  make  advance- 
ments to  their  children,  the  property  in  her 
possession  at  her  death  to  be  equally  divided 
amone  them,  payments  by  the  ezecntor,  one  of 
the  <^dren,  of  taxes  on  the  life  estate,  and 
debts  contracted  by  the  life  tenants  in  the 
management  of  the  estate,  not  having  been  ob- 
jected to  by  any  of  the  others  for  years,  ■  will 
be  presumed  to  have  been  the  result  of  a  fami- 
ly agreement 

Appeal  from  chrcnlt  court,  Botetourt  coun- 
ty. 

Suit  by  Nannie  B.  Robertson  and  another 
against  Cary  Brecklnbrldge  and  others.  Fix>m 
a  decree,  complainants  appeaL    Reversed. 

William  A.  Glasgow,  Jr.,  for  appellants. 
W.  B.  Simmons  and  Benjamin  Haden,  for 
appellees. 

KEITH,  P.  3.  This  case  is  before  us  upon 
an  api)eal  from  the  circuit  court  of  Botetourt 
county  rendered  In  a  chancery  suit  brought 
by  Nannie  B.  Robertson  and  J.  Gihner  Breck- 
lnbrldge, the  only  heirs  at  law  of  Ollmer 
Brecklnbrldge,  deceased,  a  son  of  Cary  Breck- 
lnbrldge, 8r.  The  object  of  the  suit  is  to 
construe  the  will  of  Cary  Brecklnbrldge,  to 
have  a  settlement  of  the  accounts  of  his  per- 


■onal  representatives,  and  a  division  of  his 
estate. 

Cary  Brecklnbrldge  died  in  1867,  having 
first  made  his  will,  by  which  he  disposed  of 
a  large  estate,  real  and  personal.  By  the  first 
clause  of  his  will  he  directs  his  debte  to  be 
paid,  and  to  that  end  he  charges  certain  mm 
property,  a  tract  of  land  loiown  as  "Keon's 
*'.ace,"  and  "Thompson's  Ridge,"  as  the  pri- 
mary fund  for  their  payment  Instead  of  his 
personal  estate. 

By  the  second  clause  of  the  will  he  gives 
the  residue  of  his  eetate,  real  and  personal, 
to  his  wife,  Emma  W.  Brecklnbrldge,  during 
her  life,  and  then  says:  "It  Is  my  wish 
that  she  shall,  at  her  discretion,  make  suit- 
able advancements  to  my  children,  as  they 
arrive  at  the  age  of  twenty-one,  or  marry, 
charging  such  one  with  such  advancements 
as  he  or  she  may  recdve  at  valuation  to  be 
made  at  the  time  In  such  manner  as  my  ex- 
ecutors may  direct  After  the  death  of  my 
wife,  I  wish  all  my  estate,  real  and  i>er8onal, 
that  may  be  In  her  possession  at  the  time  of 
her  death,  equally  divided  among  my  chil- 
dren, each  one  accounting  for  any  advance- 
ments received,  either  from  me  or  from  my 
wife.  If  any  of  my  children  should  die  dur- 
ing the  lifetime  of  my  wife  without  leaving 
a  child  or  lineal  descendant  I  wish  the  por- 
tion of  my  estate  to  which  such  decedent 
would  have  been  entitled  divided,  as  t>efore 
mentioned,  among  my  surviving  children  and 
the  children  or  lineal  descendants  of  sacb  as 
may  have  died  leaving  any;  the  representa- 
tives (as  above  mentioned)  of  any  of  my 
children  who  may  die  taking  such  part  of 
my  estate  as  my  said  children  would  have 
been  entitled  to  if  living." 

He  appoints  his  wife,  Elmma  W.  Breckln- 
brldge, executrix,  and  his  sons.  Peachy  G., 
James,  and  Cary  Brecklnbrldge,  as  they  re- 
spectively attain  lawful  age,  his  executors. 
The  widow  and  Cary  Breckenbridge  quali- 
fied, and  the  latter  assumed  the  actual  burden 
of  executing  the  will. 

A  motion  was  made  in  the  county  court 
of  Botetourt  county  to  have  commissioners 
appointed  to  divide  the  lands  of  Cary  Breck- 
lnbrldge among  his  devisees,  and  at  the  June 
term,  1868,  the  commissioners  appointed  for 
that  puriwse  made  thehr  report.  This  pro- 
ceeding, however,  was  never  perfected,  and 
was  subsequently  dismissed,  bat  those  inter- 
ested appear  to  have  entered  into  the  pos- 
session and  enjoyment  of  the  shares  allotted 
to  them,  and  by  a  deed  dated  the  3l8t  of  De- 
cember, 1S83,  the  devisees  of  Cary  Breck- 
lnbrldge undertook  to  carry  into  effect  that 
report  This  deed  was  signed  by  all  the 
parties  in  Interest  except  Mrs.  Mary  A.  Wood- 
vllle,  a  daughter  of  Cary  Brecklnbrldge,  who 
had  removed  to  West  Yirginia,  who,  while 
she  did  not  sign  the  deed,  appears  to  have 
entered  into  the  possession  of  the  share  al- 
lotted to  her  by  the  report  of  the  commission- 
ers. Cary  Brecklnbrldge  settled  no  account 
until  July,  1882.    When  this  suit  was  brought 
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and  he  was  caHed  opoa  to  settle  h!a  acconnta, 
he  aayi,  In  his  answer,  that  he  la  willing  to 
have  a  commissioner  to  examine  and  correct 
his  accoonts  as  ezecntor  so  far  as  they  need 
reformation,  and  admits  that  In  it  there 
are  some  errora  and  omissions;  and  the  court 
entered  a  decree  directing  a  commissioner  to 
settle  "an  account  of  the  personal  represen- 
tatives of  Gary  Brecklnbrldge,  Sr.,  deceased, 
and  said  representatives  are  hereby  directed 
to  render  said  accoonts  before  said  com- 
missioner, and  especially  to  lay  before  him 
the  evidences  of  debt  and  vonchers  for  the  dis- 
bursements mentioned  1b  the  ex  parte  set- 
tlement heretofore  made  by  them,  and  refer- 
red to  In  the  bill."  When  this  account  came 
In,  exceptions  were  taken  to  It,  and  It  is 
from  the  decree  of  the  drcnlt  court  passing 
npon  theae  exceptions  that  this  appeal  was 
taken. 

In  so  far  as  the  executor  paid  taxes  dne 
by  the  testator  at  his  death,  and  the  debts 
which  he  then  owed,  there  Is,  of  course,  no 
exception  taken  to  his  acconnts.  The  com- 
missioner, however,  has  g:Iven  the  executor 
credit  for  taxes  paid  by  blm  npon  the  estate 
of  Gary  Brecklnbrldge  which  accrued  after 
tile  testator's  death,  and  for  debts  which  It 
la  alleged  were  contracted,  not  by  the  tes- 
tator, but  some  of  than  by  his  widow  In  the 
management  of  the  estate  as  life  tenant,  by 
his  son  O.  W.  Brecklnbrldge,  and  by  Gary 
Brecklnbrldge,  the  execntor.  The  account  of 
the  executor  Is  made  up  of  a  great  number  of 
items.  The  evidence  upon  which  the  account 
is  based,  oral  and  written,  is,  chiefly,  that  fur- 
nished by  the  executor  himself,  and  the  ac- 
count appears  to  be  in  confomilty  with  that 
evidence.  From  the  testimony  of  the  execn- 
tor It  appears  that  the  taxes  paid  by  him 
npon  the  life  estate  In  the  hands  of  the  widow 
were  paid  with  the  approbation  of  all  parties 
In  Interest  Certain  It  Is  that  there  is  no  evi- 
dence of  protest  or  objection  from  any  quarter 
whatsoever;  and,  while  not  strictly  within 
the  line  of  his  duty  as  execntor.  It  would  be 
a  harsh  mllng  which  would  now  hold  the 
executor  personally  resimnslble  for  payments 
made  In  good  faith  80  years  ago,  and  unob- 
jected to  at  the  time;  and  which,  as  far  as 
the  record  shows,  were  not  only  acquiesced 
In,  but  approved,  by  all  who  had  any  interest 
in  the  subject 

The  powers  of  the  widow  nnder  the  will 
were  extensive.  It  la  sought  to  place  her 
now  In  the  position  of  a  mere  life  tenant  of 
an  estate  held  solely  for  her  ovm  benefit,  and 
occupying,  as  It  were,  an  attitude  of  an- 
tagonism to  those  In  remainder.'  Such  was 
not  the  fact  She  was,  while  the  life  tenant 
in  name,  really  a  trustee  under  the  will,  hold- 
ing fliis  property  for  the  benefit  of  her  chil- 
dren. She  was  their  mother,  and  took  this 
property  with  the  tmst  confided  to  her  by 
her  hushand  that  she  would  make  advance- 
ments out  of  It  as  their  necessities  might  re- 
quire, and  as  her  discretion  might  approve. 
And  so  we  find  at  an  early  date  proceedings 


Instituted  looking  to  a  division  of  the  estate 
among  those  entitled;  and,  white  that  pro- 
ceeding in  the  county  court  was  never  per- 
fected, it  was  made  the  basis  upon  which  the 
lands  were  divided  among  the  children  In 
accordance  with  their  respective  interests. 
The  will  gives  to  her,  subject  to  the  payment 
of  debts,  his  whole  estate,  real  and  personal, 
during  his  life,  but  It  Is  diarged  with  the  trust 
that  she  should  make  "suitable  advancements 
to  the  children  as  they  became  twenty-one 
years  of  age,  or  married,"  and  at  the  death 
of  his  wife— the  period  fixed  by  the  will  at 
which  the  estate  was  to  be  finally  settled— he 
directs  that  "all  his  estate,  real  and  personal, 
that  may  be  in  her  possession  at  the  time  of 
bis  death,  be  equally  divided." 

It  was  contended  In  argument  that,  inas- 
much as  Mrs.  Woodvllle  died  during  the  life- 
time of  her  mother,  her  children  took  a  vested 
remainder  under  the  will,  and  that  they_  can- 
not be  affected  by  any  act  of  the  life  tenant; 
but  this  view  leaves  wholly  out  of  considera- 
tion the  power  and  duty  of  the  widow  to  make 
advancements.  In  her  discretion,  of  the  whole 
estate,  and  of  the  fact  that  the  share  of  Mrs. 
Woodvllle  was  In  a  large  measure  advanced 
to  her  during  her  lifetime,  which,  of  conrse, 
intercepted  any  right  npon  the  part  of  ber 
children. 

Parties  cannot  be  permitted  to  stand  by  and 
see  an  execntor  deviate  from  the  path  pre- 
scribed to  him  by  the  will  and  by  the  law  In 
the  manner  and  imder  the  peculiar  circum- 
stances disclosed  by  this  record,  and  then, 
years  afterwards,  when  It  Is  lmi>08slble  to 
restore  him  to  the  position  which  he  would 
otherwise  have  occupied,  undertake  to  Im- 
pose upon  him  a  liability  for  his  acts  done 
with  their  acquiescence.  It  will  be  presumed. 
In  a  case  like  this,  that  what  was  done  was 
done  as  a  result  otf  famfiy  arrangement  and 
agreement 

We  are  of  opinion,  therefore,  that  there  was 
no  error  In  allowing  the  executor  credit  for 
taxes  accruing  npon  the  estate  In  the  hands 
of  the  widow,  and  upon  debts  contracted  by 
her  In  the  management  of  the  estate  prior  to 
its  practical  distribution  among  those  entitled. 

Another  subject  of  controversy  In  the  cir- 
cuit court  was  as  to  the  Plpgat  debt,  which 
was  secured  by  a  deed  of  trust.  That  deed 
of  tmst  Is  a  valid  lien  to  secure  that  debt 
binding  the  Interests  of  tboae  who  united  In 
It  but  the  account  of  the  commissioner 
should  show  of  what  that  debt  really  consist- 
ed,—that  is  to  say,  what  part  of  It  was  for 
debts  contracted  by  the  testator,  and  what 
part  by  the  widow,— and  to  the  extent  that 
It  represents  a  debt  contracted  by  the  tes- 
tator or  by  bis  widow  the  executor  should 
be  credited  In  his  accounts  with  Its  payment. 
The  accounts  should  also  show  what  part  of 
it  represents  the  personal  debts  of  Gary 
Brecklnbrldge,  the  execntor,  or  George  W. 
Brecklnbrldge;  and  to  the  extent  that  It  Is 
found  that  the  private  debt  of  Gary  or 
George  W.  Brecklnbrldge  entered  into  and 
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have  been  paid  or  are  to  be  paid  out  of  the 
share  of  Miss  Brecklnbrldge,  one  of  the 
prantora,  she.  as  between  herself  and  her 
brothers,  should  be  treated  aS  a  surety,  and 
be  reimbursed  by  tuem,  but,  in  so  far  as 
the  Flggat  debt  Is  composed  of  debts  due  by 
the  testator  or  widow.  It  is  to  be  considered 
as  a  debt  of  the  estate,  and  the  executor 
credited  accordingly,,  if  he  has  paid  It  or  any 
part  of  It 

It  appears  probable  from  the  exceptions 
and  from  the  account  of  the  executor  that 
his  private  debts  and  those  of  his  brother 
have  to  some  extent  been  allowed  blm  aa 
credit  If  such  there  be,  they,  of  course, 
should  be  stricken  out  A  bond,  note,  or  ac- 
count may,  on  Its  face,  appear  to  be  the  per- 
sonal debt  of  the  executor  or  of  George  W. 
Brecklnbrldge,  or  of  some  other  person,  and 
may  yet  In  truth  and  In  fact  be  the  debt 
of  the  estate.  If  such  be  the  case,  the  ex- 
ecutor, upon  Its  payment  should  have  cred- 
it for  it;  but  if,  upon  the  evidence,  it  ap- 
pears to  be  in  truth  and  in  fact  not  the 
debt  of  the  testator,  and  not  a  debt  con- 
tracted by  the  widow  under  circumstances 
as  above  stated,  then  the  executor  should 
not  be  80  credited.  The  presumption,  of 
course,  is  that  all  accounts  made,  and  all 
notes  given,  which,  on  their  face,  charge 
Gary  Brecklnbrldge,  Jr.,  or  George  W.  Breck- 
lnbrldge, or  any  person  other  than  the  testa- 
tor, as  being  the  debtor,  are.  In  the  absence 
of  evidence  to  the  contrary,  to  be  considered 
as  the  debts  of  those  who,  upon  the  face 
of  the  note  or  account  appear  as  the  debt- 
ors; and  in  such  case  the  burden  of  proof 
would  be  upon  the  executor  to  establish  his 
right  to  the  credit  But  these  are  matters 
of  detail,  and  our  purpose  now  Is  merely  to 
declare  the  principles  upon  which  we  think 
the  account  should  ultimately  be  settled,  and 
which,  we  believe,  will  not  be  found  difficult 
of  application. 

There  is  a  claim  on  the  part  of  the  wife 
of  Gary  Brecklnbrldge,  Jr.,  which  is  to  be 
considered.  After  the  death  of  the  testator, 
certain  moneys  b^onging  to  the  wife  of  the 
executor  were  used  m  payment  of  the  debts 
of  the  estate.  The  decree  complained  of  al- 
lows this  claim  for  money  thus  advanced  to 
the  estate,  and  directs  that  it  be  paid  out 
of  the  amount  found  due  by  the  testator  to 
the  executor.  So  long  as  the  claim  asserted 
by  Mrs.  Virginia  O.  Brecklnbrldge,  wife  of 
CoL  Gary  Brecklnbrldge,  is  less  than  the  sum 
which  he  Is  entitled  to  recover  from  the  es- 
tate, it  does  not  appear  to  be  a  matter  of 
concern  to  the  other  devisees  and  legatees 
of  Gary  Brecklnbrldge,  Sr.  If  they  are  to 
pay  it  it  is  of  no  moment  to  them  whether  it 
is  to  be  paid  to  CoL  Brecklnbrldge  or  to  his 
wife.  For  the  present  therefore,  the  deter- 
mination of  her  rights  is  reserved. 

If,  upon  the  settlement  of  the  accounts  of 
the  executor  when  this  case  is  again  before 
the  commissioner,  thp  amount  due  the  ex- 
ecutor shall  be  found  (nsufDclent  to  satisfy 


the  claim  of  Mrs.  Virginia  C.  Brecklnbrldge; 
the  commissioner  will  then  inquire  and  re- 
port upon  her  right  to  recover  in  the  light  of 
the  evidence  in  the  record,  and  of  such  as 
may  be  adduced  before  him  In  the  contin- 
gency mentioned. 

For  these  reasons  the  decree  of  the  circuit 
court  Is  reversed,  and  the  cause  remanded 
to  be  further  proceeded  with  In  accordance 
With  the  principles  herein  announced. 


(96  Va.  4S) 

OARBEB  et  aL  t.  SUTTON. 

(Supreme  Court  of  Appeals  at  Virginia.     Nov. 

17,  1888.) 

Bali  o*  Lard— Rssoissiox— IircuKBRAxcsa. 

1.  Sale  of  land  will  not  be  resanded  becaoae 
of  incumbrances;  they  all  having  been  removed 
before  decree  in  the  suit  to  rescind,  and  they 
not  having  interfered  with  an  adTantageona 
resale  by  the  purchaser;  he  not  having  been 
entitled  to  a  deed  till  payment  of  his  last  in- 
stallment and  all  depreciation  in  valne  of  A* 
property  having  been  oefore  the  same  was  dne. 

2.  One  is  not  entitled  to  rescission  of  his  con- 
tract of  purchase  of  a  lot  according  to  a  plat 
because  of  certain  streets  in  the  plat  being 
abolished  by  sales  ander  a  snbsei^nent  deed  of 
trust;  the  lots  prevlonsly  sold  t>eing  expressly 
reaerred  from  the  operation  of  the  deed  of 
tmst  so  that  the  right  appertaining  to  tlie 
lot  to  the  use  of  the  streets,  is  not  affected. 

Appeal  from  circuit  court  Rockingham 
county. 

Suits  by  J.  F.  Boiler  against  B.  IC  Sot- 
ton,— one  on  contract  with  Samnd  Garber. 
and  the  other  on  contract  of  D.  S.  Boiler.  The 
suits  were  tried  together.  From  decrees  tor 
B.  M.  Sntton  on  his  cross  bill  the  oth^  par- 
ties appeal.    Affirmed. 

John  E.  Roller,  for  appellants.  Oonnid  ft 
Conrad,  for  appellee. 

HARRISON,  J.  On  the  27th  of  October, 
18D0,  R.  M.  Sntton  sold  to  D.  S.  Roller  and 
Samuel  Oarber  each  a  lot  designated  on  a  pUt 
of  the  lands  of  the  Valley  Land  &  Improvonent 
Company,  in  the  town  of  Luray.  Bach  paid 
one-third  of  the  purchase  money  in  cash,  and 
agreed  to  pay  the  residue  in  equal  Installments 
at  six  and  twelve  months.  The  flrat  deferred 
installment  was  also  paid  when  it  became  due, 
the  second  and  last  installment  upon  both  lota 
remaining  unpaid. 

On  the  9th  of  Febmaiy,  1882,  D.  S.  Roller 
and  Samuel  Garber  made  the  following  as- 
signment to  Joseph  F.  Roller:  "For  valne 
received,  I  hereby  transfer,  assign,  and  set 
over  to  Joseph  F.  Roller  my  right  to  look  to 
R.  M.  Sutton,  under  my  contract  with  him 
dated  the  27th  day  of  October,  1890,  for  the 
purchase  money  paid  by  me  to  the  said  Sut- 
ton thereunder."  It  appears  that  Joseph  F. 
Roller  was  to  pay,  as  the  consideration  for 
this  assignment  whatever  he  might  realize  on 
each  contract  after  the  payment  of  all  proper 
costs  and  expenses.  Shortly  after  these  as- 
signments were  executed,  Joseph  F.  Roller  In- 
stituted a  separate  suit  upon  each,  setting  np 
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hto  rights  thereunder,  and  asking  that  the 
contract  between  R.  M.  Sutton  and  D.  S. 
Roller,  in  the  one  case,  and  said  Sutton  and 
Samnel  Garber,  In  the  other,  be  wholly  re- 
scinded and  annulled,  that  the  last  deferred 
and  unpaid  note  due  from  each  be  declared 
canceled  and  void,  and  that  be  might  have  a 
recovery  from  R.  M.  Sutton  for  the  amount 
paid  by  each  of  his  assignors  on  theh:  re- 
spectlTe  purchases  of  said  lots. 

The  bill  in  both  cases  alleges  that  the  deed 
from  the  Valley  Land  &  Improvement  Ck)m- 
pany  to  R.  M.  Sutton  was  unauthorized  by 
any  corporate  act  of  the  company,  that  the 
lots  were  Incumbered  with  liens  by  deed  of 
trust  and  Judgments  to  an  extent  beyond  their 
value,  and  that  for  these  reasons  the  deed  to 
R.  M.  Sutton  was  worthless  and  did  not  con- 
vey a  good  title. 

To  each  of  these  bills  R.  M.  Sutton  filed  an 
answer,  to  be  treated  as  a  cross  bill,  denying 
the  allegations  of  the  original  bill  In  support 
of  the  prayer  for  a  rescission  of  the  contract, 
and  asking  for  a  decree  in  both  cases  for  the 
amount  due  on  account  of  the  last  installment 
of  purchase  money. 

On  the  11th  January,  1887,  these  two  causes 
were,  by  consent  of  parties,  heard  together 
upon  the  report  of  a  commissioner,  which  was 
based  upon  documentary  evidence  and  upon 
depoBlUona,  whereupon  the  court  refused  to 
rescind  the  contract  in  either  case,  and  en- 
forced the  specific  performance  of  both  con- 
tracta  by  a  decree  In  favor  of  api)ellee  for  the 
balance  of  purchase  money  due  thereunder. 
There  Is  no  error  in  this  decree  to  the  prejudice 
of  appellants.  . 

As  to  the  first  gronnd  of  objection  alleged, 
that  the  deed  to  R.  M.  Sutton  from  the  Val- 
ley Land  &  Improvement  Company  was  unau- 
thorised by  any  corporate  act  of  the  company, 
no  evidence  has  been  adduced  in  its  support; 
and  the  deed  appears  to  be  regular  on  its  face, 
and  free  from  objection. 

The  second  ground  of  objection  alleged,  that 
incumbrances  upon  the  lots  sold  appellants 
prevented  appellee  from  making  a  good  title, 
la  not  tenable.  The  deeds  of  trust  given  upon 
Its  property  by  the  Valley  Land  &  Improve- 
ment Company  expressly  reserve  from  their 
operation  the  lots  theretofore  sold;  and  it  fur- 
ther appears  that  said  deeds  of  trust,  as  well 
as  all  Judgments  against  the  Valley  Land  & 
Improvement  Company  prior  to  its  deed  to  R. 
AL  Sutton,  have  been  paid,  and  released  be- 
fore the  date  of  the  decree  complained  of. 
There  is  no  ground  for  the  contention  that  the 
inability  of  appellee  to  make  deeds  free  of  in- 
cumbrance entitled  appellants  to  a  rescission 
of  the  contracts,  for  the  reibon  that  the  lots 
in  question  at  the  time  these  suits  were 
brought  Iiad  so  depreciated  as  to  be  of  little 
or  no  value.  An  examination  of  the  record 
shows  that  the  contract  of  purchase  provided 
for  the  execution  of  a  deed  upon  the  payment 
hi  full  of  the  purchase  money.  The  last  de- 
ferred installmpnts  of  purchase  money  were 
not  due  untU  October  27.  1891,  so  that  the 


assignors  of  Joseph  F.  Roller  were  not  tn  a 
position  to  call  for  a  deed  until  that  date,  and 
hence  could  not  have  been  affected  by  any  in- 
cumbrance upon  the  property  prior  to  that 
time.  If  it  were  true  that  incimibrances  de- 
layed deeds  being  made  after  October  27, 
1801,  appellants  were  not  damaged  thereby; 
for  their  own  evidence  abundantly  shows  that 
the  depreciation  in  value  occurred  between 
the  date  of  the  purchase  and  August,  1891, 
two  months  before  the  last  notes  were  dne, 
or  could  have  been  demanded  by  appellee. 

Though  not  alleged  in  the  pleadings  as 
ground  for  rescission,  it  is  contended  that, 
because  some  of  the  streets  and  alleys  em- 
braced In  the  plat  of  the  lands  of  the  Valley 
Land  &  Improvement  Company  have  been 
abolished  by  sales  under  deeds  of  trust,  the 
appellants  are  entitled  to  a  rescission  of  their 
contracts  of  purchase,  tot  the  reason  that 
they  are  thereby  deprived  of  the  nse  of  those 
streets  and  alleys. 

All  lots  previously  sold  by  the  company 
were,  as  already  stated,  expressly  reserved 
from  the  operation  of  these  deeds  of  trust; 
and  hence  the  rights  and  privileges  which  ap- 
pertained to  the  lots  in  question  by  virtue  of 
the  plat  of  the  company  were  not  affected  by 
said  deeds  of  trust,  and  appellants  still  have 
the  right,  in  a  proper  action,  to  assert  thefar 
claim  to  the  use  and  benefit  of  the  streets  and 
alleys  in  that  portion  of  the  lands  sold  under 
the  same.  The  evidence  shows  ttiat  the 
streets  and  alleys  abolished  by  these  sales  In 
no  wise  affect  the  vae  and  enjoyment  of  the 
lots  In  question,  and  that  all  the  streets  and 
alleys  necessary  to  the  complete  enjoyment  of 
said  lots  remain  as  laid  out  on  the  plat  of  the 
company.  This  city  on  paper  is  one  of  the 
numerous  speculative  enterprises  inaugurated 
about  the  time  the  transactions  under  consid- 
eration took  place.  The  anticipated  develop- 
ment utterly  failed,  and,  before  the  purchase 
money  for  the  lots  In  question  was  all  due, 
the  whole  scheme  ended  In  disaster,  without 
fault  of  the  appellee,  and  without  prejudice  to 
his  right  to  recover  the  purchase  money  ap- 
pellants contracted  to  pay. 

For  these  reasons  the  decree  appealed  from 
must  be  aflSrmed. 

CARDWBLL  and  RIELY,  JJ„  absent 


(96  Va.  i88) 
HITE  V.  COMMONWHAUCH. 
(Supreme  Court  of  Appeals  of  Virginia.     Dee. 
1,  18g&) 

MUBDSK  —  DB0I.ARATION  —  OBJBOTIOX  TO   JVBOB— 

ASSIONMSNT  OF  ErROB— CONTIKUAROll. 

1.  Action  OD  motion  for  continuance  will  not 
be  reversed,  nnless  it  was  plainly  erroneous. 

2.  Statement  of  accused  as  to  his  reason  tor 
killing  deceased  is  admissible;  having  been 
made,  after  the  preliminary  examination,  to  a 
Justice  of  the  peace,  who  was  not  the  acting 
Justice  of  the  peace  on  that  occasion,  in  reply 
to  his  question,  without  any  indacemeot  belnc 
held  out. 

8.  Assignment  of  error  to  refusal  of  instnic- 
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tioni  asked,  and  the  glTtng  of  others  in  Um 
thereof,  ahonid  poinf  out  the  error. 

4.  It  being  dedared  bjr  C!ode  1887, 1  S1B6,  and 
Pollard's  Supp.  Code,  I  4048,  that  no  excep- 
tion to  a  Jnror  on  acconnt  of  his  age  shall  be 
allowed  after  he  is  sworn  on  the  jxirj,  ob- 
jection after  verdict  that  on  that  account  h«  Is 
incompetent,  under  the  constitution  and  laws, 
is  too  late,  though  his  age  was  not  previonsly 
known. 

5.  Declaration  of  deceased,  a  negro,  to  de- 
fendant, that  he  was  not  afraid  of  defendant 
shooting  him,  is  no  excuse  for  the  liilling. 

6.  A  killing  is  not  excused  by  the  fact  that 
defendant  had  for  many  years  been  accustomed 
to  drink  heavily  at  Umes,  and  was  drinking  at 
the  time  of  the  offense;,  it  not  appearing  that 
he  was  so  nnder  Uie  Influence  of  Uquor  that 
he  did  not  know  what  he  was  doing,  or  right 
from  wrong. 

Brror  to  Mecklenburg  ootinty  court 
Qeorge  Hlte  was  convicted  of  murder,  and 
brings  error.    Affirmed. 

Ohas.  T.  Heeket,  for  appeUant  The  At- 
torney General,  tor  tbe  Oommonwealtb. 

BUCHANAN,  J.  A  motion  for  a  oontlna- 
ance  la  addressed  to  tbe  sound  discretion  of 
the  court,  under  all  tbe  circumstances  of  tbe 
case;  and,  while  an  appellate  court  will  su- 
perrlse  the  action  of  tbe  trial  court  on  such 
motion,  it  Will  not  reverse,  unless  such  action 
was  plainly  erroneous. 

This  Is  tbe  rule  as  laid  down  In  Hewitt's 
Case,  17  Grat  627,  and  it  has  been  nnlformly 
adhered  to  by  this  conrt  Roussell's  Case,  28 
Grat  960;  Blister's  Case,  79  Va,  9;  and  4 
Minor,  Inst.  (4th  Ed.)  1077,  and  cases  dted. 

The  record  does  not  show  that  tbe  actlota 
of  tbe  court  In  refusing  to  continue  the  case 
was  plainly  erroneous. 

There  is  nothing  in  tbe  record  to  show  that 
the  defendant  did  not  have  a  fair  and  Impar- 
tial trial,  that  be  did  not  have  all  persons 
present  as  witnesses  who  knew  anything  that 
was  favorable  to  him,  or  that  his  counsel  did 
not  make  as  good  a  defense  for  him  as  he 
could  have  done  if  bis  case  had  been  con- 
tinued. 

Neither  did  ttie  court  err  in  permlttlog  the 
witness  Moody  to  give  in  evidence  tbe  state- 
ment of  the  accused  as  to  bis  reason  for  kill- 
ing tbe  deceased.  It  is  true  that  Moody  was 
a  justice  of  tbe  peace,  and  that  this  state- 
ment was  made  In  reply  to  a  question  from 
talm,  but  it  was  not  made  under  circumstances 
which  rendered  it  inadmissible  bi  evidence. 
It  appears  that,  after  the  preliminary  ex- 
amination. Moody,  who  was  not  the  acting 
Justice  of  the  peace  on  that  occasion,  asked 
tbe  defendant  what  made  him  kill  tbe  de- 
ceased, and  that  he  (the  defendant),  without 
any  inducement  whatever,  gave  tbe  answer 
which  was  admitted  In  evidence  over  bis  ob- 
jection. The  rule  is  that  a  confession  may 
be  given  in  evidence,  unless  it  api)ear  that  it 
was  obtained  from  the  party  by  some  induce- 
ment of  a  worldly  or  temporal  character,  in 
tbe  nature  of  a  threat  or  promise  of  benefit 
held  out  to  him  in  respect  of  his  escape  from 
the  consequences  of  tbe  offense,  or  the  mltlga- 


tlon  of  tbe  ponlshment,  tqr  a  person  in  an- 
thorl^,  or  with  tbe  apparent  sanction  of  sudi 
a  person.  Smith's  Oase,  10  Grat  734,  7%: 
MltcheO's  Case,  S3  Grat  845. 

Tbe  evidence  objected  to  was  clearly  admis- 
sible. 

Tbe  court  instructed  tbe  Jury,  upon  the  mo- 
tion of  tbe  attorney  for  the  commonwealth, 
that  if  they  believed  "from  the  evidence  that 
William  Bowers  came  to  his  death  by  a 
wound,  as  charged  in  the  indictment.  Inflicted 
by  George  Hlte  with  a  deadly  weapon  pre- 
viously In  tbe  possession  of  the  said  Hite, 
without  any,  or  upon  very  slight  provocation. 
It  Is  prima  facie  wiUful,  deliberate,  and  pre- 
meditated killing,  and  throws  -ajfon  the  ac- 
cused the  necessity  of  proving  extenuating 
circumstances."  The  giving  of  this  Instroe- 
tlon  is  assigned  as  error. 

It  is  not  claimed  that  that  Inatructlon  does 
not  state  the  law  correctly,  where  the  evi- 
dence tends  to  prove  the  facta  upon  which  it 
is  based,  but  the  contention  is  that  it  was  not 
applicable  to  the  facts  of  fbls  caae.  Tbe  evi- 
dence tends  to  show  that  the  deceaaed  came 
to  his  death  from  a  wound  inflicted  by  the 
defendant  with  a  deadly  weapon  previously 
in  his  possession,  without  the  slightest  provo- 
cation. The  instruction  waa,  therefore,  pe- 
culiarly applicable  to  the  facts  of  tbe  case, 
and  was  properly  given. 

The  conrt  refused  the  Instructions  aaked 
for  by  the  defendant,  and  gave  other  hi- 
Btructlons  in  lieu  thereof.  Tbe  refusal  to 
give  tbe  defendant's  instructions,  and  the  i 
giving  of  Its  own,  by  tbe  court,  la  assigned 
as  error,  but  In  what  the  error  consisted  la 
not  pointed  out  Ordinarily  such  an  assign- 
ment of  error  would  not  be  considered  by  tht 
court,  for  It  is  the  duty  of  counsel  who  as- 
signs error  to  specifically  point  It  out;  but 
as  this  Is  a  case  Involving  the  life  of  tlie 
defendant,  we  have  carefully  examined  the 
Instructions  rejected  and  given,  and  are  of 
the  opinion  that  the  defendant  was  not  in- 
jured by  tbe  action  of  tbe  conrt  as  tbe  bn- 
structions  given  by  the  court  in  lien  of  those 
ottered  by  him  instructed  the  Jnry  upon  all 
points  covered  by  the  instructions  asked  tot 
by  him,  and  contained  no  error  to  his  preju- 
dice. 

The  action  of  the  court  in  overruling  the 
defendant's  motion  in  arrest  of  Judgment  up- 
on the  ground  that  one  of  the  jurors  who 
tried  the  case  was  under  tbe  age  of  21  years, 
and  was,  therefore,  incompetent  nnder  the 
constitution  and  laws  of  the  state,  is  aadgn- 
ed  as  error. 

If  objection  had  been  made  to  that  Jnror 
at  the  proper  tLgae,  the  court  ought  to,  and 
doubtless  would,  have  rejected  him.  as  he 
was  clearly  not  a  competent  Juror.  But  the 
objection  came  too  late. 

Polndexter's  Case,  33  Grat  766,  791.  Is  con- 
clusive of  this  question.  In  that  case  two 
of  the  jurors  had  not  paid  their  capitation 
tax,  and  were,  therefore,  incompetent  jnrt>T^ 
under  the  constitution  and  laws  of  the  state 
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as  they  were  at  that  time,  bnt  no  objection 
was  made  to  the  competency  of  the  jurors 
until  after  Terdlct;  and  it  was  held  In  that 
case  that  the  objection  came  too  late.  Hon- 
care,  P.,  who  delivered  the  opinion  of  the 
conrt,  said.  In  discussing  the  question:  •  "If 
he  [the  defendant]  did  not  know  whether 
they  had  paid  their  capitation  taxes  of  the 
preceding  year,  and  cared  about  avaiilng 
himself  of  any  such  ground  of  objection.  If 
It  existed,  be  could  easily  tiave  inquired  in- 
to it,  of  them  or  otherwise,  before  they  were 
Bworn,  and  then  acted  accordingly;  bnt  he 
made  no  such  Inquiry,  doubtless  because  he 
cared  nothing  about  It,  or  preferred  to  have 
the  benefit  of  the  objection,  if  he  could  make 
it,  in  the  event  of  a  verdict  against  him. 
By  Code  1873,  c.  158,  §  20  (Code  1887,  | 
3155),  it  Is  provided  that  'no  exception  shall 
be  allowed  against  any  juror  after  he  is 
sworn  upon  the  Jury  on  account  of  his  age, 
or  other  legal  disability  unless  by  leave  of  the 
court'  The  principle  of  this  section  Is  ap- 
plicable alike  to  dvll  and  criminal  cases. 
[Now  it  Is  BO  by  statute.  Pollard's  Supp. 
Code,  S  4048.]  Certainly  no  exception  can  be 
allowed  after  verdict.  It  matters  not  wheth- 
er the  ground  of  exception  be  constitutional 
or  legal.  In  either  case  it  may  be  given  up 
by  the  party  entitled  to  the  benefit  thereof. 
And,  If  not  made  before  verdict,  it  will  be 
considered  as  having  been  given  up." 

It  may  be  true,  as  counsel  argue,  that  a 
party  cannot  be  said  to  waive  a  dlBablllty 
which  he  ha«  no  knowledge  of;  but  there  is 
another  principle  of  law  applicable  to  a 
case  like  this,  and  that  is  that  negligent 
Ignorance  operates  against  a  party  to  the 
same  extent  as  actual  knowledge,  and  he 
ought  not,  therefore,  to  be  permitted  to  have 
the  verdict  of  a  Jury  set  aside  by  urging  a 
ground  of  challenge  to  a  Juror,  which  but 
for  Uls  negligence  he  might  have  discovered 
and  urged  at  the  proper  time, 

Neither  did  the  court  err  In  refusing  to  set 
aside  the  verdict  of  the  Jury  on  the  ground 
that  it  was  contrary  to  the  law  and  the  evi- 
dence. 

The  evidence  showed  that  the  defendant 
shot  and  killed  the  deceased  without  the 
slightest  provocation.  When  asked  why  he 
had  killed  the  deceased,  he  replied  that  the 
dec-eased  said  "that  he  was  not  afraid  of  his 
shooting  him,  and  I  be  damned  If  any  negro 
shall  say  that  to  me."  No  one  would  claim 
that  the  negro's  statement  was  any  provoca- 
tion at  all,— much  less,  an  excuse  for  taking 
his  life.  The  effort  to  show  that  the  de- 
fendant was  not  responsible  for  his  acts 
wholly  failed.  The  evidence  does  show  that 
for  many  years  he  had  been  accustomed  to 
drink  heavily  at  times,  and  was  drinking  at 
the  time  the  offense  was  committed;  but  it 
also  shows  that  he  was  not  under  the  hi- 
fiuence  of  liquor  on  that  occasion  to  such 
extent  that  he  did  not  know  what  he  was 
doing,  or  that  he  did  not  know  right  from 
wrong. 

81  S.B.-B7 


The  verdict  of  the  Jury  was  manifestly 
right,  under  the  law  and  the  evidence,  ani> 
the  Judgment  must  be  affirmed. 

RIBLX,  Jn  absent 

(96  Va.  «8» 
BOGEBS  et  al.  v.  PATTIB. 

(Snpreme  Court  of  Appeals  of  Virginia.     Dec 

1,  1898.) 

VsHooB  AND  PoacHABBK— Quantity— HiSTAKB- 

RE3U1BSI0N — Equity. 

1.  Where  a  lot  was  Iranght  for  speculation, 
and  the  contract  of  purchase  is  executed,  the 
loss,  through  a  mutual  mistake  of  the  par- 
ties as  to  what  it  contained,  of  a  narrow  strip 
off  one  side,  lessening  its  value  considerably  for 
building  purposes,  will  not  entitle  the  purchaser 
to  a  rescission. 

2.  Notwithstanding  a  porchaser's  right  to 
proceed  at  law  on  his  covenants  for  title,  he 
may  recover  in  equity,  on  the  ground  of  mis^ 
take,  compensation  for  a  loss  due  to  the  gran- 
tor's not  owning  all  the  land  conveyed. 

Appeal  from  circuit  court  Roanoke  county. 

Suit  by  one  Pattle,  trustee,  against  one  Rog- 
ers and  others.  From  a  decree  for  complain- 
ant, defendants  appeal.    Reversed. 

C.  H.  Cocke,  Watts,  Bobertson  &  Robert- 
son, and  Eppa  Hunton,  Jr.,  for  appellant*. 
Scott  &  Staples,  for  appellee. 

BUCHANAN,  J.  The  record  does  not  show 
that  the  contracts  sought  to  be  rescinded  In 
this  case  were  procured  by  fraud,  but  it  does 
show  that  the  contract  for  the  purchase  and 
sale  of  one  of  the  parcels  of  land,  viz.  section 
17,  was  entered  Into  under  a  mutual  mistake 
as  to  one  of  its  boundary  lines,  that  the  mis- 
take was  in  a  matter  which  was  a  material 
part  of  the  thing  contracted  for,  and  that  the 
vendee  is  entitled  to  relief  In  some  form  or 
other. 

Where  the  contract  Is  executory.  It  Is  now 
well  settled  In  this  state  that  the  mutual  mis- 
take of  the  parties  In  a  matter  which  Is 
part  of  the  essence  of  the  contract,  and  of 
the  substance  of  the  thing  contracted  for, 
wUl  be  relieved  against  In  a  court  of  equity, 
and  may  be  a  good  ground  for  rescinding  the 
contract,  or  of  specifically  executing  It,  upon 
equitable  terms  of  compensation,  according 
to  circumstances.  Leas'  Ex'r  v.  Eldson,  9 
Grat  278,  279. 

But  where  the  contract  has  been  executed, 
and  rescission  Is  asked  upon  that  ground, 
the  mistake  must  be  plain  and  palpable,  and 
must  affect  the  very  substance  of  the  thing 
contracted  for.  Thompson  v.  Jackson,  3 
Rand.  504;  Glassell  v.  Thomas,  8  Leigh,  113. 

The  subject-matter  of  the  contract  and  con- 
veyance in  question  Is  described  In  the  deed 
as  being  a  parcel  of  land: 

"Beginning  at  the  northwest  corner  of  West 
Gilmer  and  Second  streets;  thence,  with 
West  Gilmer  street  south,  68  degrees  10 
minutes  east,  336.1  feet  to  a  point  on  the 
Moorman  road;  thence,  with  the  Moormar 
road,  north,  45  degrees  10  mlnntes  west 
831.65  feet,  to  a  pobit;  thence  north,  68  de- 
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grees  10  minutes  'west,  SO  feet,  to  Second 
Btreet;  thence,  with  Second  street,  south,  21 
degrees  60  minutes  west,  130  feet,  to  the 
place  of  beginning,— and  known  as  'Section 
17,'  as  shown  by  the  map  of  the  property  of 
Rogers.  Fairfax,  and  Houston,  on  file  at  the 
oflace  of  the  clerk  of  the  hustings  court  of 
the  city  of  Roanoke,  Virginia." 

The  following  map  or  diagram,  which  Is 
the  one  used  in  argument  by  counsd,  shows 
substantially  the  shape  and  location  of  the 
lot  as  the  parties  understood  them  to  be  when 
the  sale  and  conveyance  were  made,  and  also 
Its  true  shape  and  location: 


tot  for  building  purposes,  but  tbe  ertdenw 
shows  that  It  was  purchased  at  auction  In  the 
year  1890,— a  period  of  wild  speculation  In 
town  lots;  that  It  was  low,  much  of  it 
swampy,  and  not  desirable  f<H'  building  pnr- 
poses;  that  he  held  It  more  than  three  yean 
without  any  Intention,  so  far  a8  tbe  record 
shows,  of  building  upon  It,  and  was  making 
an  effort  to  sell  It  when  he  first  learned  of 
the  mistake  now  complained  of.  Under  tkew 
circumstances,  it  can  hardly  be  doubted  tbit 
It  was  purchased  for  speculation,  and  not 
specially  for  building  purposes. 
It  does  appear  that  the  land  lost  was  not 
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The  mistake  was  as  to  the  boundary  line  of 
the  lot  on  the  side  next  to  the  Moorman  road. 
The  land  was  contracted  for  and  conreyed 
upon  the  belief  that  the  line  Indicated  on  the 
plat  by  tbe  letters  B,  C,  D,  was  the  line  be- 
tween the  road  and  the  lot,  when  in  fact  the 
true  line  was  B,  O,  0,  D.  The  land  lost  Is 
represented  on  the  plat  by  the  triangle,  B,  O, 
C,  B.  Unless  the  purchase  was  made  for 
some  special  purpose,  which  has  been  de- 
feated by  the  land  lost.  It  cannot  be  said,  in 
any  proper  sense,  that  It  was  the  yery  sub- 
stance of  the  subject-matter  of  the  contract 

The  vendee  claims  that  he  purchased  the 


quite  so  low  as  the  land  in  rear  o(  It,  and 
was,  therefore,  more  suitable  for  buUdtnt 
upon,  and  that  by  its  loss  the  width  of  tbe 
lot  between  the  Moorman  road  and  West  Gil- 
mer street  has  been  decreased,  and  that  br 
reason  thereof  it  haa  been  injured  for  build- 
ing purposes.  The  eyldence  further  tends  to 
show  that  the  land  lost  Is  more  TaioaMe, 
foot  for  foot,  than  the  residue  of  the  lot  u>d 
that  such  residue  is  not  as  valuable  as  tbe 
whole  lot  would  be,  by  one-third,  or  pe^ 
haps  more. 

These  facts.  If  the  contract  were  executory, 
might  be   sufficient  to  Justify   a    court  of 
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equity  In  refusing  to  speclflcally  execute  It 
at  tbe  suit  of  the  Tendon;  but  they  are  not 
eufficient,  In  our  opinion,  to  require  Its  resclg- 
Bion  when  executed  by  the  parties.  The  land 
lost  was  a  material  part  of  the  substance  of 
the  contract  under  consideration,  but  it  was 
not  the  substance  of  It  What  the  vendors 
Intended  to  sell,  and  the  Tendee  to  purchase, 
was  a  parcel  of  land,  known  as  "Section  17,** 
situated  in  a  certain  portion  of  the  city  of 
Roanoke,  bounded  by  certain  streets,  and  of 
certain  dimensions.  The  land  conyeyed  to 
and  held  by  the  vendee  is  section  17,  is  sit- 
uated at  the  same  place.  Is  bounded  by  the 
same  streets,  and  Is  the  identical  property 
which  the  parties  Intended  to  sell  and  pur- 
chase, except  as  to  the  narrow  strip  taken 
by  the  Moorman  road. 

We  are  of  opinion,  therefore,  that  the  cir- 
cuit court  erred  in  decreeing  a  rescission  of 
the  contract  Its  decree  must  be  reversed, 
and  the  cause  remanded,  with  direction  to  tbe 
court  to  ascertain  and  allow  the  vendee  just 
compensation  for  tbe  land  lost  by  superior 
title;  It  now  being  settled  in  this  state  that 
notwithstanding  the  vendee's  right  to  proceed 
at  law  upon  his  covenants  for  title,  he  has 
the  right  to  go  Into  a  court  of  equity,  upon 
the  ground  of  mistake,  and  recover  compen- 
sation. Blessing's  Adm'rs  v.  Beatty,  1  Rob. 
287;  BoBchen's  Bx'x  v.  Jurgens'  Ex'r,  92  Va. 
756,  24  S.  E.  390;  and  Hull  v.  Watta,  95  Va. 
10,  27  8.  B.  820. 

RIBIjX  and  OARDWELL,  33^  absent. 


(96  Va.  nS) 

DRIVER  V.  HARTMAN. 
(SnprMiw  Court  of  Appeals  of  Virginia.    Dec. 
6k  18g&) 
Appbax<— Biu.  or  Bxobptions. 
Assignment  of  error  to  refusal  to  allow 
witnesses  to  answer  certain  questions   cannot 
be  considered,  the  bills  of  exception  not  show- 
ing what  was  expected  or  proposed  to  be  prov- 
ed by  the  witnesses. 

Error  to  circuit  court,  Rockingham  county. 

Action  by  John  H.  Ebutman  against  Perry 
M.  Driver.  Judgment  for  plaintiff.  Defend- 
ant brings  error.    AiBrmed. 

O.  B.  Roller,  Mr.  Marts,  and  Wlnfleld  Ug- 
<ett,  for  plaintiff  In  error.  Slpe  &  Harris, 
for  defendant  in  error. 

FEB  CT7RIAM.  Under  the  rule  applicable 
in  the  consideration  of  this  case,  tbe  verdict 
of  the  Jury  cannot  be  disturbed.    Code,  I  3484. 

The  first  and  second  assignments  of  error, 
touching  the  action  of  the  court  in  refusing 
to  allow  witnesses  to  answer  certain  ques- 
tions, cannot  be  considered,  because  the  bills 
of  exceptkMi  do  not  show  what  the  defend- 
ant expected  or  proposed  to  prove  by  either 
wltnesa  Insurance  Ca  t.  PoUard,  04  Va.  146, 
26  S.  E.  421. 

For  these  reasons,  the  writ  of  error  cannot 
be  awarded. 


(96  Va.  528) 

HAFFNER'S  ADM'R  v.  CHESAPEAKE  & 

O.  RT.  CO. 

(Supreme  Court  of  Appeals  of  Virginia.    Dec. 

7,  1898.) 

Bb^kbmss— Injcbt  ruoM  BBinoa— Ck>itTiUBDTOBT 
Neoliqence. 
A  brakeman  of  experience,  and  without 
defect  of  sight  or  hearing,  struck  by  a  low 
bridge  under  which  his  train  was  going,  and 
nnder  which  he  had  frequently  gone,  is  guilty 
of  contributory  negligence,  in  not  having  low- 
ered his  head,  though  a  signal  to  put  on  brakes 
had  just  been  given. 

Appeal  from  circuit  court  of  James  City 
county  and  city  of  Williamsburg. 

Action  by  Haffner's  administrator  against 
the  Chesapeake  &  Ohio  Railway  Company. 
Judgment  for  defendant  Plaintiff  brings  er- 
ror.   Affirmed. 

N.  S.  Henly  and  L.  L.  Lewis,  for  appellant 
H.  T.  Wickham  and  H.  Taylor,  Jr.,  for  ap- 
pellee. 

KEITH,  P.  TUs  is  a  writ  of  error  to  a 
Judgment  of  the  circuit  court  of  James  City 
county  and  the  city  of  Williamsburg,  and  la 
the  sequel  to  the  case  of  Railway  Co.  v. 
Hafner's  Adm'r,  00  Va.  621,  10  S.  B.  166. 

At  the  first  trial  the  Jury  found  a  verdict 
for  the  plaintiff,  and  the  railway  company 
brought  the  case  to  this  court  where  it  was 
reversed,  and  the  verdict  and  Judgment  set 
aside  as  being  contrary  to  the  law  and  the 
evidence,  the  court  holding  that  tbe  contribu- 
tory negligence  of  the  plaintUTs  Intestate  was 
tbe  proximate  cause  of  his  injury.  Tbe  case 
was  remanded  for  a  trial  de  novo,  and  upon 
that  trial  the  Jury  found  a  verdict  for  the 
plaintiff,  subject  to  the  defendant's  demurrer 
to  evidence,  and  upon  that  demurrer  the  cir- 
cuit court  entered  Judgment  for  the  defendant 
Thereupon  Haffner's  administrator  obtained 
a  writ  of  error  to  this  court 

When  the  case  was  reversed  and  remanded 
upon  the  former  hearing.  It  was  sent  back 
to  be  tried  upon  such  evidence  as  might  be 
adduced  before  the  Jury;  and.  In  the  event  of 
a  substantial  change  In  the  facts,  a  new  deci- 
sion as  applicable  to  them  would  have  been 
required,  and  the  former  decision  would  cease 
to  be  the  law  of  the  case;  for  it  Is  clear  "that 
a  party  on  a  retrial  de  novo  may  Introduce 
new  evidence,  and  establish  an  entirely  dif- 
ferent state  of  facts,  to  conform  to  which  Is 
no  violation  of  principle  In  a  court,  even  If 
thereby  It  does  set  aside  its  former  decision 
as  inapplicable,  and  adopt  a  new  one,  as 
suited  to  the  new  phase  of  the  controversy. 
But  even  then  the  former  decision,  so  far  as 
applicable,  will  be  adhered  to."  Wells,  Res 
Adj.  (  610,  and  Carper's  Adm'r  v.  Railway 
Co.,  05  Va.  45,  27  S.  E.  813. 

Upon  the  former  trial  the  court  deduced  the 
following  facts  from  the  evidence:  "That  the 
deceased  bad  been  emidoyed  by  the  R.  &  A 
R  R.  as  brakeman  four  months  before  be 
applied  for  employment  with  the  plaintiff  In 
error  company.    Upon  application  to  the  plain- 
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tiff  In  error  company  for  employment,  he  waa 
glyen  a  free  juus  over  the  road  from  Char- 
lottesville to  Newport  News,  and  required  to 
Inform  himself  of  hla  dntles  and  the  character 
of  the  road.  He  was  a  man  of  full  age,  with 
no  defect  In  his  eyesight  or  hearing.  He 
frequently  passed  under  this  bridge  by  day 
and  by  night,  safely,  In  the  discbarge  of  bis 
dnty,  without  Injury.  On  the  occasion  of  the 
accident  which  caused  bis  death,  be  was 
struck  on  the  head  (as  Is  stated  by  a  witness 
who  stood  on  the  bridge,  and  says  he  heard 
the  blow)  by  the  slU  or  stringer  of  the  bridge 
on  the  west  side  of  the  bridge,  the  train  going 
west  at  the  time  of  the  accident;  so  that  he 
had  passed  In  safety  under  three  sills  of  tba 
four  supporting  the  bridge.  He  stooped  or 
lowered  his  head  under  It,  and  raised  It  just 
before  he  got  from  under  It  The  character  of 
the  Injury  recelred  from  the  collision  with 
this  sill  was  never  ascertained,  because,  de- 
scending by  the  stepladder,  he  fell  off  the  car, 
and  across  the  track,  and  his  head  was  cut 
in  twain  by  the  wheels  of  the  car,  and  his 
body  otherwise  badly  mutilated.  The  bridge 
Is  shown  to  have  been  a  dangerous  one,  be- 
ing only  28^  inches  above 'the  car,  which 
dangerous  character  was  known  to  the  com- 
pany, and  was  also  known  to  the  said  brake- 
man.  While  dangerous  In  character,  its  dan- 
ger could,  however,  be  avoided  by  stooping 
low  enough  In  passing  under  it  as  is  shown 
by  the  number  of  times  he  passed  under  it, 
and  the  number  of  times  others  pass  and 
repass  without  Injury.  The  train  In  question 
was  halting  at  the  station  to  take  the  siding, 
to  allow  a  meeting  train,  presenfly  due,  to 
have  the  main  track.  It  Is  alleged  that  there 
was  a  call. for  brakes  here  as  the  station  was 
reached.  The  evidence  is  conflicting  on  thla 
point,  it  being  otherwise  testified  to  that  the 
long  whistle  sounded  was  simply  a  blow  for 
the  station;  but  we  must  consider  this  case, 
as  other  cases  upon  a  demurrer  to  the  evi- 
dence, under  the  well-known  rule  of  this  court 
prescribed  by  statute." 

Every  fact  here  stated  and  relied  upon  by 
the  court  as  controlling  Its  decision  Is  estab- 
lished by  the  evidence  in  the  record  before 
us,  which  Is  stibstantlally  Identical  with  that 
considered  by  the  court  upon  the  former  bear- 
ing, except  that  the  evidence  upon  this  trial 
Is  to  the  effect  that  the  deceased  came  to  his 
death  by  a  collision  with  a  stringer  on  the 
eastern  side  of  the  bridge,  Instead  of  that 
upon  the  west  side  of  the  bridge,  the  train  at 
the  time  moving  from  the  east  to  the  west 
This  difference  we  do  not  think  material  to 
the  decision.  The  decedent  was  held  to  have 
been  guilty  of  negligence  upon  the  former 
trial,  because,  having  bowed  his  head  and 
passed  in  safety  from  the  eastern  edge  of  the 
bridge  under  three  sills,  he  raised  his  head, 
and  was  struck  by  the  fourth  sUl.  In  thus 
raising  his  head,  he  was  considered  as  being 
guilty  of  contributory  negligence,  and  himself 
the  author  of  the  injury  he  sustained;  and  it 
was  no  less  negligent  upon  his  part  to  fall 


to  lower  his  head  upon  approacblag  Ota 
bridge,  resulting,  aa  the  evidence  now  abow^ 
In  death  from  a  collision  with  the  flrvt,  or 
eastern,  sill. 

It  Is  negligence  tor  a  railroad  company  to 
operate  its  road  with  such  a  brid^re;  but 
"while  dangerous  In  character,  ita  danger 
could  be  avoided  by  stooping  low  enough  la 
passing  under  it,  as  Is  shown  by  the  number 
of  times  he  (plalntifTs  Intestate)  passed  nnda 
It,  and  the  number  of  times  others  passed 
and  repassed  without  bijnry." '  Railway  Co. 
V.  Hafner's  Adm'r,  90  Va.  622,  19  S.  BL  16& 

The  evidence  as  to  the  age,  erperlenee^ 
knowledge,  and  means  of  knowledge,  of  ^aln- 
tiff  In  error's  Intestate,  is  In  tills  record  just 
what  it  was  when  the  case  was  before  this 
court  upon  a  former  occasion.  Hie  employ- 
ment blank  was  then  In  the  record,  and  was 
considered  along  with  otha  facta  in  the  case; 
and  If  the  case  were  now  before  us  for  the  first 
time,  and  if  that  employment  blank  contained 
the  only  biformatlon  Imparted  to  the  empIoySi 
of  the  railway  company  as  to  the  dangerous 
character  of  some  of  its  bridges,  we  should 
be  strongly  inclined  to  hold  it  to  be  mislead- 
ing In  the  particular  insisted  upon  by  connad 
for  plaintiff  in  error,  for  the  declaration  that 
It  was  unsafe  to  pass  under  certain  bridges 
while  "standing  on  a  car"  mlf^t  reasonatdy 
Induce  the  belief  that  It  was  not  Sangeroxm 
to  pass  under  the  bridges  In  any  otiia'  posi- 
tion; but  the  effect  of  that  paper  was  out- 
sldered  by  this  court  along  with  other  facta  hi 
the  record,  and  It  contains  by  no  means  the 
only  or  most  Important  sources  and  opportnnt- 
ties  for  Information  open  to  the  employ^  of 
the  company. 

It  is  claimed  that  the  evidence  shows  that 
the  plaintiff's  Intestate  was  killed  wbfle  ap- 
plying the  brakes  in  obedience  to  a  signal  to 
that  effect  given  by  the  engineer.  In  order  to 
stop  the  train,  and  place  tt  on  a  side  track 
a  short  distance  in  advance,  so  as  to  leave  the 
main  line  open  for  a  passenger  train  due  with- 
in a  few  minutes,  and  that,  being  required  to 
act  upon  this  sudden  emergency,  want  of  ordi- 
nary circumspection  and  care  upon  bis  part 
Is  to  be  excused. 

In  the  first  place,  we  do  not  consider  that 
the  circumstances  set  out  In  thla  record  prove 
the  existence  of  an  "emergency,"  in  the  sense 
In  which  that  term  is  sought  to  be  employed. 
There  is  nothing  In  the  customary  signal  to  a 
brakeman  to  put  brakes  upon  his  train  which 
should  so  disturb  his  equanimity  as  to  render 
him  Irresponsible  for  bis  acts. 

In  the  second  place,  the  evidence  npon  this 
point  now  before  us  is  just  what  It  was  when 
the  case  was  formerly  heard  by  this  court 
The  very  point  was  considered,  and  the  evi- 
dence as  to  whether  the  whistie  sounded  the 
signal  for  brakes  or  to  announce  the  approach 
to  a  station  was  held  to  be  conflicting,  bnt 
that  upon  a  demurrer  to  evidence  it  was  to 
be  considered  most  favorably  to  the  demurree, 
and  was  therefore  to  be  taken  as  establishing 
a  signal  for  the  application  of  brakes,   but 
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It  WM  not  held  to  constltnte  an  "emergency" 
whlcb  'vronld  relieve  the  decedent  from  the 
eonseqaencea  of  his  own  negligence. 

We  conclude  from  the  evidence  that  the 
bridge  was  a  dangerons  one;  that  Ita  danger 
was  known,  or  should  have  been  known,  to 
the  Intestate;  that  the  accident  could  have 
been  avoided  by  ordinary  care  upon  his  part; 
and  that.  In  falling  to  lower  his  head  upon 
reaching  the  bridge,  he  was  guilty  of  such 
contributory  negligence  as  precludes  the  re- 
covery of  damages  by  bis  administrator  for 
his  death. 

The  judgment  of  the  circuit  conrt  to  af- 
firmed. 

OABDWBLL  and  RIEKLT,  JJ.,  absent 


(»6  va.  sn) 

OAMP  «t  aL  V.  BRUCB. 

(Supreme  Oonrt  of  Appeals  of  Virginia.    Dec 

7.  1868.) 

CONTBAOn — tXJjBOXIAfl — BslJJKe  BlOBT  OT    BlD- 
DBR  AT  JUDIOIAL  BaJJI — OBJECTION  OH  APPSJiL. 

1.  Illetrality  ol  a  eontract,  thongh  not  plead- 
ed or  relied  on  aa  a  defense  at  the  trial  court, 
will  prevent  its  enforcement  when  snggested 
on  appeal. 

2.  TDe  contract  is  illegal  where,  before  con- 
firmation of  a  judidal  sale,  one,  instead  of  put- 
ting in  aa  npset  bid,  purchases  of  the  bidder 
Us  rights,  giving  him  an  advance  on  his  liid. 

Appeal  from  circuit  court,  Nanaemond 
county. 

Bill  by  Oamp  and  others  against  Bnic& 
BUI  dismissed,  and  comiklalnants  appeal. 
Afilrmed. 

Jackson  Guy  and  3.  B.  Prince,  for  appel- 
lants. B.  EL  Rawles  and  B.  E.  Boykln,  for 
appellee. 

BUCHANAN,  J,  The  record  shows  that 
on  the  11th  day  of  June,  1894,  at  a  Judicial 
sale  in  the  case  of  Ranstead  against  Kan- 
stead,  etc.,  the  appellee  purchased  a  tract  of 
land  containing  2,900  acres,  at  the  price  of 
$2,100;  that  he  complied  with  the  terms  of 
sale  by  paying  the  cash  required  and  ex- 
ecuting his  bonds  for  the  deferred  payments; 
that  the  sale  was  reported  to  the  court,  but 
pending  confirmation  he  entered  into  a 
written  agreement  with  the  appellants  by 
which,  in  consideration  of  their  assuming 
payment  of  the  purchase-money  bonds  held 
by  the '  commissioner,  and  the  paymebt  of 
f  1,566  to  the  appellee  (which  was  $500  prof- 
it on  his  bid),  he  sold  and  conveyed  all  his 
right,  title,  and  interest  in  the  land  and  in 
the  sale  and  purchase  thereof  to  the  appel- 
lants, and  agreed  that  he  and  his  wife 
would  unite  with  the  commissioner  In  his 
conveyance  of  the  land,  which  he  was  di- 
rected to  ask  the  court  to  have  made  to  the 
appellants.  An  upset  bid  liavlng  been  put 
in,  the  sale  to  the  appellee  was  set  aside, 
and  a  resale  ordered.  After  the  land  had 
been  resold  several  times,  upset  bids  hav- 
ing been  pnt  in  from  time  to  time,  the  appel- 


lee finally  became  the  purchaser,  at  the 
price  of  $4,860,  at  a  sale  which  was  con- 
firmed. 

Some  months  after  the  confirmation  of  that 
sale,  the  appellants  filed  this  bill  to  compel 
the  appellee  to  specifically  execute  its  pro- 
vision, upon  the  ground  that  he,  in  violation 
of  his  agreement  with  them  and  In  fraud 
of  their  rights,  had  improperly  and  fraudu- 
lently procured  the  upset  bid  to  be  put  in, 
which  prevented  the  confirmation  of  the 
first  sale  made  to  him. 

The  appellee  answered  the  bill,  and,  among 
other  things,  admitted  the  execution  of  the 
agreement,  and  alleged  that  he  would  have 
compiled  with  Its  provisions  if  the  sale  had 
been  confirmed,  but  denied  that  he  procur- 
ed the  upset  bid  to  be  put  in,  which  prevent- 
ed Its  confirmation. 

The  first  question  to  be  determined  to 
whether  that  agreement  is  one  which  a  conrt 
of  equity  will  enforce.  If  It  be  an  Illegal 
contract,  as  claimed  in  argument,  this  suit 
cannot  be  maintained,  although  that  defense 
was  not  raised  by  the  pleadings,  nor  relied 
upon  in  the  circuit  court  The  law  refuses 
to  enforce  Illegal  contracts,  aa  a  rule,  not 
oat  of  regard  for  the  party  objecting,  nor 
from  any  wish  to  protect  hto  Interests,  but 
from  reasons  of  public  policy.  Whenever, 
therefore,  the  illegality  of  the  contract  ap- 
pears, whether  alleged  in  the  pleadings  or 
made  known  for  the  first  time  in  the  evi- 
dence, it  to  fatal  to  the  case.  That  defect 
cannot  be  gotten  rid  of  eltiier  by  fallnro  to 
plead  it  or  by  agreeing  to  waive  it  in  the 
most  solemn  manner.  The  law  will  not  en- 
force contracts  founded  in  Its  vicdatlon. 
Fry,  Spec.  Perf.  f  309;  1  Story,  Eq.  Jur.  | 
261;  Pom.  Cont.  (2d  Ed.)  286;  OoppeU  v. 
Hall,  7  Wall.  642. 

We  have  no  statute  declaring  that  con- 
tracts like  the  one  under  consideration  are 
unlawful;  yet  under  the  principles  of  the 
common  law,  any  contract  that  is  made  for 
the  purpose  of  or  whose  necessary  effect  or 
tendency  is  to  lessen  competition  and  re- 
strain bidding  at  Judicial  sales  is  held  to  be 
Illegal,  because  opposed  to  public  policy. 
The  object  in  all  such  sales  is  to  get  the  best 
price  that  can  be  fairly  had  for  the  property. 
The  policy  of  the  law,  therefore,  to  to  secure 
such  sale  from  every  kind  of  improper  In- 
fluence. To  allow  one  bidder  to  buy  off  an- 
other, which  is  but  a  species  of  bribery,  and 
thus  prevent  the  property  from  bringing  the 
best  price.  Is  condemned  by  the  law,  and 
the  courts  will  not  enforce  contracts  founded 
in  such  practices.  Underwood  v.  McVeigh, 
23  Grat  409,  428,  429;  Ocks  v.  Izard,  7 
Wall.  669,  662;  Fry,  Spec.  Perf.  {  308;  Pom. 
Cont  S  283;   Greenh.  Pub.  Pol.  pp.  183-189. 

Tested  by  these  principles,  the  agreement 
tai  question  was  clearly  illegal. 

If  the  parties  had  succeeded  In  having  the 
sale  confirmed  by  the  court  and  the  appel- 
lants substituted  as  purchasers.  In  lien  of  the 
appellee,  at  his  bid  of  $2,100,  the  agreement 
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wonld  have  operated  aa  a  fraud  upon  the 
court  and  tbe  parties  whose  lands  were  be- 
ing sold  for  purposes  of  partition.  It  wotild 
have  enabled  the  appellee  to  put  $500  in  his 
pocket,  for  which  he  furnished  no  valuable 
consideration;  would  bare  taken  from  the 
co-owners  that  much  of  their  inheritance, 
and  enabled  the  appellants  to  get  the  prop- 
erty by  buying  off  the  court's  bidder,  Instead 
of  putting  in  an  upset  bid,  and  taking  the 
chances  of  having  to  pay  a  higher  price  for 
It  at  a  resale.  Neither  in  this  case  nor  in  the 
case  In  which  the  land  was  sold  could  such 
an  agreement  be  enforced.  If  the  commis- 
sioner who  made  the  sale  in  the  case  of 
Ranstead  against  Ranstead  had  reported  to 
the  court  that  since  tbe  sale  to  him  the  ap- 
pellee had  sold  his  bid  to  the  appellants,  at  a 
profit  of  $S00,  to  be  paid  when  tbe  sale  was 
confirmed  (as  he  ought  to  have  done,  for  he 
wrote  the  agreement,  and  knew  all  the  facts, 
and  the  court,  whose  agent  he  was,  had  the 
right  to  know  all  that  he  knew  about  the 
appellants'  dealings  with  their  bidder  that 
could  affect  the  confirmation  of  tbe  sale),  in- 
stead of  merely  reporting  that  the  appellee 
desired  the  conveyance  for  tbe  land  to  be 
made  to  the  appellants,  the  conrt  would  not 
hare  confirmed  the  sale  at  the  appellee's  bid 
of  $2,100,  although  no  upset  bid  had  been  put 
in. 

A  court  will  nerer,  where  the  facts  are 
known  to  it,  confirm  a  sale  where  the  bid- 
der has  sold  his  bid  at  an  advance,  unless 
the  advance  paid  or  to  be  paid  inures  to 
the  benefit  of  the  parties  to  the  suit  It  does 
not  allow  bidders  to  trade  behind  its  back, 
and  speculate  in  that  way  on  property  which 
it  is  seUing.  2  Daniell,  Gh.  Prac.  (5th  Ed.) 
1285;   Hodder  v.  Ruffln,  1  Tam.  341. 

In  order  to  prevent  this,  it  became  the  prac- 
tice of  the  English  chancery  courts,  in  the 
time  of  Lord  Elden,  it  is  said,  to  require 
the  bidder  who  desired  the  court  to  substi- 
tute another  in  his  stead  to  file  an  aflSidavit 
that  there  was  "no  underhand  bargain  be- 
tween them."  Rigby  v.  Macnamara,  6  Yes. 
615;  Vale  y.  Davenport,  Id.  615;  Holroyd  t. 
Wyatt,  8  Jnr.  1072,  2  CoUy.  327. 

The  rule  of  the  English  chancery  courts 
upon  this  subject  is  thus  stated  in  2  Daniell, 
Cb.  Prac.  (6th  Ed.)  1286:  "If,  after  becoming 
the  bidder  for  an  estate,  the  purchaser  is  de- 
sirous of  being  discharged  from  his  contract, 
and  of  substituting  another  person  in  his 
stead,  the  court  will,  on  motion,  make  an  or- 
der to  that  effect  He  must  however,  sup- 
port the  motion  by  an  affidavit  that  there  is 
no  underbargain,  for  the  new  purchaser  may 
give  tbe  other  a  sum  of  money  to  stand  in 
his  place,  and  so  deceive  the  court;  and  the 
rule  appears  to  be  that  if  a  purchaser  re- 
sell behind  the  back  of  the  court  before  the 
purchase  is  confirmed,  the  second  purchaser 
is  considered  as  a  substituted  purchaser, 
and  must  pay  tbe  additional  price  into  court 
for  the  benefit  of  the  estate.  When  the  high- 
est bidder  at  an  auction  induced  the  auc- 


tioneer to  accept  another  person  In  his  place, 
concealing  the  fact  that  he  had  sold  his  bar- 
gain at  an  advance,  which  he  received,  and 
absconded,  the  property  was  ordered  to  be 
resold,  reserving  all  questions  of  liability  of 
the  original  or  subpurchaser." 

The  English  rule  of  requiring  affidavhi 
where  one  purchaser  is  asked  to  be  snbstitDt- 
ed  for  another  is  a  wise  one,  and  In  this  ease 
the  agreement  sought  to  be  oiforced  sbowf 
tbe  necessity  for  some  such  safeguard  In  our 
practice.  It  might  be  well  for  our  conrts  hi 
all  such  cases,  unless  the  parties  consent  to 
the  substitution,  to  adopt  the  Engrllsb  prac- 
tice. It  is  of  the  utmost  conseqaence  that 
Judicial  sales,  and  especially  sales  for  par- 
tition, where  Infants  are  generally  Interest- 
ed, should  be  protected  from  practices  and 
Influences  which  may  prevent  the  lands  from 
bringing  the  best  price. 

The  bill  was  properly  dismissed  by  the  cbv 
cnit  conrt  and  its  decree  must  be  affirmed. 

OARDWELL  and  RIELY,  JJ^  absent. 


(96  Va.  4S() 

DAT  ▼.  NATIONAL   MDT.   BDILDINO  * 
LOAN  ASffN. 

(Supreme  Court  of  Appeals  of  Yiiginia.     Dee. 
1,  IBOS.) 

ASBNCT— RATiriOATtOH. 

Plaintiff  bought  property  of  a  third  person, 
subject  to  a  mortgage  to  defendant  bnllding  a*- 
sociation,  payment  of  which  he  assumed,  rely- 
ing oo  the  statement  of  its  agent  who  had  an- 
thority  to  receive  and  receipt  for  premiums  and 
dues  payable  to  it  by  its  local  members,  that 
the  amount  thereof  was  less  than  what  It  really 
was.  Hdd,  that  his  unauthorised  statement 
was  not  ratified,  so  as  to  discharge  the  lien  on 
payment  of  the  amount  stated,  it  not  having 
knowledge  of  the  statement  when  the  payment 
was  made;  nor  by  it  in  a  suit  by  him  to  dia- 
charge  the  mortgage  because  of  such  statement 
praymg  not  only  for  enforcement  of  the  lien, 
bat  for  personal  Judgment  against  him,  the  lat- 
ter of  wmch  prayer  was  not  granted. 

Appeal  from  hustings  court  of  Roanoke. 

Suit  by  V.  L.  Day  against  the  National  Mu- 
tual Building  &  Loan  Association.  Decree  for 
defendant    CSomplainant  appeals.    Affirmed. 

Hoge  &  Hoge  and  Scott  &  Staples,  for  ap- 
pellant    L.  H.  Cocke,  for  appellee. 

KEITH,  P.    Tbe  facts  to  be  considered  in 
this  case  are  as  follows:    William  J.  and  L. 
Blair  subscribed  to  certain  shares  of  the  Na- 
tional Mutual  Building  &  Loan  Association, 
and  obtained  upon  them  a  loan  of  $3,500,  and 
gave  a  deed  of  trust  upon  real  estate  to  se- 
cure the  amount  to  be  repaid  In  monthly  In- ; 
stallments.     After    making    numerous    pay- 1 
ments  upon  this  loan,  they  sold  the  property  \ 
to   Davis   and   Bumberger,    who,    with   the    ! 
knowledge  and  consent  of  the  association,  as- 
sumed to  pay  the  amount  unpaid  upon  the 
loan.     Bumberger  and  Davis   subsequently 
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sold  tbe  property  to  the  appellant,  V.  L.  Day, 
for  the  sam  of  $6,000.  Before  making  this 
purchase,  appellant  applied  to  Edward  White, 
the  collecting  agent  of  the  association,  to  as- 
certain the  balance  dne  upon  the  loan  origi- 
nally made  to  the  Blalrs;  and  her  contention 
Is  that  the  balance  was  reported  to  her  by 
White  as  |2,384.50,  which  she  assumed  to  pay 
the  ajssoclation,  and  paid  to  Bumberger  and 
Davis  the  sum  of  |3,616.16.  Some  question 
having  arisen  after  the  payments  were  made 
to  Bumberger  and  Davis  as  to  the  amount  due 
the  building  association  in  order  to  satisfy 
Its  loan,  Bdward  White,— as  he  states,  at  the 
request  of  Mrs.  Day,— on  November  3,  1892, 
addressed  a  letter  to  the  secretary  of  the  as- 
sociation. In  New  York,  and  as  a  result  of  the 
correspondence  thus  begun  the  secretary,  on 
November  12th  of  that  year,  wrote  to  Mrs. 
Day,  Informing  her  In  detail  apon  the  whole 
subject  as  to  the  sum  necessary  to  be  paid  In 
order  to  satisfy  the  demands  of  the  associa- 
tion with  respect  to  the  loan  secured  upon  the 
real  estate  purchased  by  her.  Mrs.  Day  con- 
tinued to  pay  all  dues  and  assessments  to 
the  association  upon  the  stock  originally  Is- 
sued to  the  Blalrs,  making  In  all  S6  pay- 
ments of  $66  each,  aggregating  the  sum  of 
$2,016.  At  her  request,  hi  October,  1894,  a 
statement  was  made  to  her  by  the  associa- 
tion, showing  that  there  was  still  a  balance 
due,  hi  order  to  satisfy  the  loan,  of  $2,153.25. 
Appellant  refused  to  make  any  further  pay- 
ment, and  In  July,  1885,  filed  a  bill.  In  which 
she  asked  for  relief  upon  several  grounds,  all 
of  which  were  rejected  by  the  hustings  court, 
and  a  decree  rendered  directing  the  sale  of 
her  property  nnless  she,  or  some  one  for  her, 
should  pay  to  the  association  the  sum  of  |2,- 
690.84. 

Appellant  claims  hi  this  court  that  there  Is 
error  in  this  decree,  because  she  purchased 
the  property  after  being  informed  by  the 
agent  of  the  association  that  the  balance  dne 
to  it  was  $2,384.50.  White  was  the  collecting 
agent  of  the  building  and  loan  association. 
His  duty  was  to  receive  and  receipt  for  pre- 
miums and  dues  payable  to  the  association  by 
its  members  in  the  city  of  Roanoke.  His 
agency  was  limited  to  those  subjects,  and  he 
had  no  power  to  make  the  statement  attrib- 
uted to  him,  and  the  association  is  not  bound 
by  It,  even  assuming  that  he  made  It  Bat  it 
is  claimed  that  the  association  has  accepted 
the  benefit  of  the  transaction  into  which  the 
appellant  was  induced  to  enter  by  reason  of 
the  act  of  Its  agent,  and  is  estopped  to  deny 
his  authority.  It  is  true  that  the  act  of  an 
unauthorized  agent  may  be  adopted  by  the 
principal,  or  if,  with  knowledge  of  the  facts, 
the  principal  accepts  the  benefit  of  such  act, 
he  will  be  estopped  to  deny  the  agent's  au- 
thority. But  ratification  rests  upon  and  Im- 
plies knowledge  on  the  part  of  the  principal, 
and  there  is  nothing  to  show  that  the  assocla/- 
tlon  bad  any  knowledge  of  the  alleged  act 
of  Its  agent  prior  to  the  institution  of  this 
suit.    It  knew  that  appellant  had  purchased 


the  property  upon  which  the  payment  of  the 
debt  due  to  it  was  secured;  it  knew  that  pre- 
miums and  dues  luid  been  paid  to  it  by  ap- 
pellant upon  that  stock;  but  there  is  no  evi- 
dence that  it  had  any  knowledge  of  the  rep- 
resentations which  Its  agent  Is  alleged  to  have 
made. 

The  whole  matter,  however.  Is  set  out  In 
the  bill,  and  to  that  bill  the  association  filed 
Its  answer,  In  which  it  asks  that  'the  property 
upon  which  It  has  a  lien  may  be  sold,  the 
proceeds  of  sale  applied  to  the  debt  due  It, 
and  that  for  the  balance.  If  any.  It  may  have 
a  personal  decree  against  the  appellant  It 
Is  this  prayer  for  a  personal  decree  that  Is 
chlefiy  relied  upon  by  the  appellant  as  bind- 
ing the  association  to  make  good  the  repre- 
sentations alleged  to  have  been  made  on  its 
behalf  by  White.  In  support  of  this  conten- 
tion the  case  of  Ownes  v.  Land  Co.,  96  Va. 
560,  28  S.  E.  950,  is  cited.  That  case  illus- 
trates the  familiar  principle  that  where  a  per- 
son seeks  to  take  the  benefit  by  suit  or  oth- 
erwise, of  a  contract  made  on  bis  behalf  by 
an  unauthorized  agent,  he  must  assume  the 
burden  with  the  benefit  Ownes  was  sued 
by  the  Boyd  Land  Company  to  recover  the 
amount  of  subscription  to  its  stock.  He  plead- 
ed certain  false  representations  made  to  bim 
as  having  Induced  him  to  subscribe.  The  as- 
sociation denied  the  agency  of  him  by  whom 
the  representations  were  made,  but,  aa  It  was 
seeking  to  enforce  the  contract  thus  procur- 
ed, it  was  held  to  be  bound  by  the  representa- 
tions which  induced  the  defendant  to  enter 
into  it  This  is  no  such  case.  Appellant 
bought  real  estate  bound  by  a  lien  to  the  ap- 
pellee; and,  assuming  that  Its  collecting  agent 
made  the  statement  attributed  to  him,  and 
that  it  Induced  the  appellant  to  make  the  pur- 
chase and  assume  the  payment  of  the  debt, 
yet  the  result  for  which  appellant  contends 
does  not  follow.  Appellee  is  not  bound  by 
the  unauthorized  act  of  White,  of  which  It 
was  Ignorant  and  the  prayer  for  a  personal 
decree  does  not  operate  by  way  of  estoppel  or 
otherwise  to  prevent  the  appellee  to  deny  the 
agency.  There  was  no  fraud  on  its  part  and 
no  injury  results  to  the  appellant  by  reason 
of  the  prayer  which  has  not  been  granted. 
It  is  more  than  likely  that  the  proceeds  of 
sale  will  satisfy  the  demand  of  appellee.  In 
which  case  the  question  will  never  arise.  IT, 
however,  the  proceeds  of  sale  prove  insufll- 
cient  and  the  company  seeks  to  enforce  the 
personal  liability,  it  will  then  be  thne  to  In- 
quire if  the  representation  in  fact  was  made, 
and.  If  so,  whether  the  company  was  bound 
by  It  The  appellee  has  asked  for  relief  which 
has  not  been  granted,  and  to  which  it  may  be 
shown  not  to  be  entitled  If  It  ever  comes  to 
be  a  living  issue.  If  it  had  not  asked  for  the 
personal  decree,  there  would  be  no  ground"  up- 
on which  to  controvert  Its  enforcement  of  the 
lien  upon  property  bound  by  It,  and  It  would 
be  strange,  indeed,  if  a  rejected  prayer  should 
be  found  efficacious  to  defeat  an  otherwise 
incontestable  right 
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We  are  of  opinion  that  tbere  la  no  error  In 
tbe  decree  complained  of,  and  It  ia  affirmed. 

BIBLZ  and  CARDWEILI4  JJ.,  absent 


(9«  Va.  603) 

CHRISTIAN  T.  TATLOB,  Olerk. 

(Sapreme  Coort  of  Appeals  of  Virginia.    Dec. 

1.  1898.) 

Tax  S^lbs— Rbdeuptios — Btatutbs. 

L  Act  Feb.  24,  1898,  amending  and  re^enaet- 
1ns  Code,  i  664,  as  amended  by  Act  Feb.  28, 
1690.  providlnK  how  and  by  whom  real  estate 
purchaaed  in  the  name  of  the  auditor  at  tax 
sale  may  be  redeemed,  does  not  repeal  so  much 
of  Act  Feb.  11,  1898,  amending  and  re-enact- 
ing section  666,  as  amended  by  Act  March  6, 
Iwl,  providing  how  lands  so  purchased  by  the 
auditor  and  not  redeemed  should  be  sold,  as 
provided  for  payment  of  costs  of  application  to 
pnrchase  and  a  penalty  of  $6  to  the  applicant; 
said  sections  being  part  of  a  chapter  of  41  sec- 
tions, constitnting  a  comprehensive  system  of 
law  touching  "the  sale  of  delinquent  lands,"  so 
that  the  amendment  and  re-enactment  of  each 
of  said  sections  mnst  be  read  in  their  regular 
order  in  place  of  the  original  sections. 

2.  Act  Feb.  11,  1898,  amending  and  re-enact- 
ing Code  I  666,  as  amended  by  Act  March  6, 
ISdi,  providing  how  lands  purchased  in  the 
name  of  the  auditor  at  tajr  sale  and  not  re- 
deemed should  be  sold,  is  not  within  Const, 
art  10,  I  11,  providing  how  the  vote  shall  be 
taken  <hi  passa^  of  an  act  which  "imposes, 
continues  or  revives  any  appropriation  of  pub- 
lic or  trust  money  or  property,  or  releases,  dis- 
charges or  commutes  any  claim  or  demand  of 
the  state." 

Application  by  Thaddena  Christian  for  man- 
damus to  John  R.  Taylor,  clerk,  to  allow  re- 
demption from  tax  sale.    Denied. 

Cardwell  &  CardwpU  and  Rutherford  & 
Page,  for  petitioner. 

HARRISON,  J.  Two  grounds  are  alleged  in 
aopport  of  thia  application  for  a  mandamus. 
The  first  la  that  the  act  of  February  24,  1898, 
repealed  so  much  of  the  act  of  February  11, 
1898,  as  provided  for  the  payment  of  tbe 
costs  of  application,  and  the  penalty  of  $5  to 
the  applicant;  and  the  second  Is  that  the  act 
of  February  11,  1898,  la  unconstitutional  and 
therefore  void. 

In  February,  1898,  the  legislature  passed 
two  acts,— the  first  on  the  11th  day  of  that 
month,  amending  and  re-enacting  section  666 
of  the  Code,  as  amended  by  an  act  approved 
March  6, 1894,  providing  how  lands  purchased 
in  the  name  of  the  auditor  and  not  redeemed 
should  be  sold;  and  the  second,  on  the  21  tb 
of  said  month,  amending  and  re-enacting  sec- 
tion 664  of  the  Code,  as  amended  by  an  act 
approved  February  28,  1890,  providing  how 
and  by  whom  real  estate  so  purchased  may 
be  redeemed.  These  two  acts,  passed  by  the 
same  legislature,  amended  and  re-enacted  2 
sections  of  chapter  28  of  the  Code,  which  con- 
tains 41  sections,  together  constituting  a  com- 
prehensive system  of  law  touching  "the  sale 
of  delinquent  lands."  Tbe  amendment  and 
re-enactment  of  sections  664  and  666  must 
therefore  be  read  in  their  regular  order  in  the 


room  and  stead  of  flie  original  Kctions  aa 
found  In  the  Oode.  When  thus  read,  tbe  leg- 
lalative  Intent  is  clear,  and  there  la  bo  gtoond 
for  the  contention  that  tbe  one  repeals  any 
part  of  the  other,  and  no  teaaoa  why  botb 
cannot  stand  together. 

Tbe  second  contention  is  tiiat  tbe  act  of 
February  11,  1898,  waa  not  passed  In  the 
house  of  delegates  by  a  recorded  Tote,  and 
la  therefore  void,  for  tbe  reason  that  article 
10,  I  11,  of  the  state  constitution  provides 
that  "on  tbe  passage  of  every  act  which  Im- 
poses, continues  or  revives  any  approprlatioti 
of  public  or  trust  money  or  property,  or  re- 
leases, discharges  or  commutes  any  dalm  or 
demand  of  the  state,  the  vote  abaJl  be  de- 
termined by  ayes  and  noes,  and  the  names  of 
the  persona  voting  for  or  against  tbe  aame 
shall  be  entered  on  the  Journals  of  tbe  re- 
spective houses,  and  a  majority  of  all  the 
memb»8  elected  to  each  house  shall  be  neces- 
sary to  give  it  the  force  of  hiw."  Tbia  pro- 
vision of  the  constitution  waa  not  latended 
to  apply  to  the  passage  of  an  act  like  that 
under  consideration.  The  act  In  question  im- 
poses, continues,  or  revives  no  appropriatioa 
of  public  or  trust  money,  nor  does  it  rdease. 
discharge,  or  commute  any  claim  or  demand 
of  tbe  state.  It  is  a  general  law  proTidlng 
for  the  sale  of  lands  tbe  state  has  been  com- 
pelled to  buy  aa  a  means  of  reaUzlng  ber  de- 
linquent tazea,  and  when  said  taxes  are  re- 
alized, by  the  contemplated  sale,  they  are, 
like  all  other  taxes,  paid  Into  tbe  public  treas- 
ury, and  the  constitutional  provision  which 
has  been  Invoked  is  In  no  way  Inraded  or 
affected  thereby. 

For  these  reasons  the  writ  prayed  for  mnst 
be  denied. 


(M  Va.  :y*t 
LlilWIS  V.  COONS,  Clerk. 
(Supreme  Court  of  Appeals  of  Virginia.     Dec: 
1.  1898.) 

Sals  toa  Taxbs — Application  to  But  fbox 
Auditor. 

1.  The  requirement  of  the  statutes,  that  on« 
applying  to  pnrchase  land  from  the  state  bought 
by  it  for  deunquent  taxes,  and  not  redeemed  ia 
two  years,  shall  state  in  whose  name  the  land 
stood  at  the  date  of  the  purchase  by  the  state, 
and  the  person  in  whose  name  it  stands  when 
the  application  is  filed,  is  suffldently  complied 
with  by  application  to  purchase  land  "rtanding 
in  name  of  L.,  *  •  •  purchaaed  by  th* 
commonwealth  *  *  *  at  the  sale  of  delin- 
quent lands  •  •  •  for  •  •  •  taxes,  and 
at  the  date  of  the  application  standing  in  the 
name  of  L." 

2.  Tbe  requirement  that  one  desiring  to  pur- 
chase land  bought  by  the  state  for  delinqaent 
taxes  shall  file  an  application  for  the  purchase 
"for  the  amount  for  which  the  sale  to  the  com- 
monwealth waa  made,  together  with  sach  addi- 
tional sums  aa  would  have  accrued  from  taxes 
and  levies,  and  interest  if  such  real  estate  had 
not  l>een  so  purdiased  by  the  commonwealth." 
is  not  complied  with  by  applicant's  statement 
that  he  was  prepared  to  pay  "the  amount  so 
paid  for  Its  purchase,  and  all  subsequent  taxes, 
penalties,  costs,  and  levies,"  as,  having  at- 
tempted to  specify  what  he  wonld '  pay,  ha 
should  have  specified  interest 
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Application  by  B.  H.  Lewis  for  mandamns 
to  W.  H.  Coons,  clerk,  to  allow  redemption 
for  a  certain  amonnt  from  tax  sale.  Grant- 
ed. 

J.  li.  JefTrles,  for  petitioner. 

HARRISON,  J.  Two  of  the  grounds  urged 
in  support  of  tills  application  for  a  man- 
damus are  held  to  be  Insufficient  In  the  case 
of  Christian  t.  Taylor  (decided  to-day)  31 
S.  £.  9(H,  and  therefore  need  not  be  consid- 
ered further.  In  this  case,  however,  the  pe- 
titioner relies  upon  two  additional  grounds, 
which  relate  to  the  sufficiency  of  the  ap- 
plication. 

The  first  contention  is  tliat  the  application 
of  Charles  Baker  to  t>ecome  the  purchaser  i 
of  the  land  In  question  does  not  state  in 
whose  name  the  land  stood  at  the  date  of  the 
sale  to  the  commonwealth.  The  statute  re- 
quires that  the  application  shall  state  in 
whose  name  the  land  stood  at  the  date  of  the 
purchase  by  the  commonwealth,  and  also 
the  person  In  whose  name  it  stands  when  the 
application  is  filed.  The  language  employed 
by  the  applicant  is:  "I  hereby  make  appli- 
cation to  purctiase  a  tract  of  land  standing 
in  the  name  of  E.  H.  Lewis,  and  being  two 
lots,  etc.,  purchased  by  the  commonwealth 
of  Virginia,  or  auditor  of  the  state  of  Vir- 
ginia, at  the  sale  of  delinquent  lands,  De- 
cember, 1882,  tor  1891  taxes,  and  at  the  date 
of  the  application  standing  In  the  name  of 
B.  H.  Lewis."  This  is  a  substantial  com- 
pliance  with  the  statute.  When  the  whole 
paper  is  read  together,  the  meaning  is  dear. 
Two  atatements  are  made.  The  last  is 
plain,— that  the  land  stood  In  the  name  of 
Bi.  H.  Lewis  at  the  time  the  application  was 
filed;  and  the  first  statement,  read  in  con- 
nection with  the  last,  can  mean  nothing  else 
but  that  the  land  stood  in  the  name  of  B.  H. 
Lewis  at  the  time  of  the  purchase  by  the 
commonwealth. 

It  is  further  contended  that  the  applica- 
tion is  invalid  because  the  price  offered  for 
the  land  is  not  the  amount  required  by  the 
statute.  The  language  of  the  act  on  this 
pciut  is  as  follows:  "When  real  estate  so 
l;urchased  in  the  name  of  the  auditor  is  not 
redeemed  by  the  prerlons  owner,  his  heirs 
or  assigns,  or  some  person  having  the  right 
to  charge  the  same  with  a  debt,  within  two 
years  from  the  date  of  such  purchase,  any 
person  desiring  to  purchase  it  shall  file  an 
application  with  the  clerk  of  the  county  or 
corporation  court  wherein  snch  real  estate 
Is  situated,  for  the  purchase  of  such  real  es- 
tate, for  the  amount  for  which  the  sale  to 
the  commonwealth  was  made,  together  with 
sach  additional  sums  as  would  have  accrued 
from  taxes  and  levies  and  interest,  if  snch 
real  estate  had  not  been  so  purchased  by 
the  commonwealth,  with  interest  on  the 
amount  for  which  said  sale  was  made  at 
the  rate  of  six  per  centum  per  annum  from 
the  day  of  sale,  and  on  the  additional  sums 


ttom  the  fifteenth  day  of  December  in  the 
year  in  which  the  same  would  have  ac- 
crued."    Act  Feb.  11,  189S. 

The  language  of  the  application,  after  de- 
scribing the  property  proposed  to  be  pur- 
chased, is  as  follows:  "And  I  am  prepared 
to  pay  the  Amount  so  paid  for  its  purchase, 
and  all  subsequent  taxes,  penalties,  costs, 
and  levies."  This  is  a  plain  declaration  by 
the  applicant  that  be  Is  prepared  to  pay  the 
amount  the  commonwealth  had  paid  for  the 
land,  together  with  all  subsequent  taxes, 
penalties,  costs,  and  levies;  and  I  am  in- 
clined to  regard  the  language  used  broad 
enough  to  cover  all  demands  of  the  state 
under  and  by  virtue  of  the  statute.  The 
majority  of  th^  court  is,  however,  of  opin- 
ion that  it  was  only  necessary  for  the  appli- 
cant to  declare  hla  readiness  to  pay  the 
amount  required  by  law,  and  that.  Inasmuch 
as  he  has  nndertaken  to  specify  what  he 
will  pay,  and  has  failed  to  say  he  is  prepared 
to  pa^  the  Interest  on  the  state's  demand, 
provided  for  by  the  statute,  the  application 
is  therefore  not  a  substantial  compliance  with 
the  terms  of  the  act,  and  the  petitioner  en- 
titled to  redeem,  without  paying  the  $5  pen- 
alty, and  the  costs  Incident  to  filing  the  ap- 
plication. 

For  this  reason  the  writ  prayed  for  must 
issue. 

RIBLT,  J.,  absent 


(tf  W.  Va.  709) 
HARR  V.  SHAFFER  at  aL 
(Supreme  Court  of  Appeals  of  West  Virginia. 

Dec.  17, 188a) 
BvuL  TO  Bntovs  Cloud— Disoovkkt—Rbub*  ih 

EqUITT. 

1.  A  party  who  files  a  bill  to  remove  a  cloud 
from  his  tiue  to  a  tract  of  land,  who  shows  on 
the  face  of  his  bill  that  he  has  no  titie  to  the 
(and  himself,  and  no  right  to  interfere  with  oth- 
ers who  ai»ear  to  have  good  titie  thereto,  is  not 
entitled  to  be  heard  fat  a  court  of  equity,  and  his 
Ull  will  be  dismissed. 

2.  Where  a  party  seeks  to  be  heard  in  a  court 
of  equity  on  the  ground  that  he  is  entitied  to  a 
discoyery,  and  his  bill  and  exhibits  show  that 
he  already  has  information  he  pretends  -to  seek 
by  his  prayer  for  discovery,  snch  prayer  will 
not  entitie  hfan  to  relief  In  equity. 

(Syllabus  by  the  Court.) 

'  Appeal  from  drcult  court  Tucker  county; 
J.  H.  Holt  Judge. 

Bill  by  Seymour  Z.  Harr  against  Samuel  3. 
Shaffer  and  others.  From  a  decree  dismissing 
the  bill,  plaintiff  appeals.    Affirmed. 

L.  Hansford,  Dayton  &'  Dayton,  and  Fred 
O.  Blue,  for  appellant  O.  Wood  Dalley,  3.  P. 
Scott  and  A  B.  Parsons,  for  appellees. 

BNGLISH,  J.  This  was  a  suit  In  equity  in- 
stituted in  the  drcult  court  of  Tucker  county 
by  Seymour  Z.  Harr  against  Samuel  J.  Shaf- 
fer, A.  B.  Parsons,  Joseph  Harper,  P.  T. 
Shearer,  James  S.  Whiting,  John  T.  Vanmeter. 
Gottlieb  Hutter,  <X  W.  Dalley,  trustee,  and 
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others.  The  controversy  seems  to  bave  arisen 
from  tlie  fact  that  the  plaintiff,  Harr,  dalma 
to  be  entitled  to  a  certain  tract  of  land  of 
312^  acres,  which  on  October  2,  1889,  was 
conveyed  to  him  by  Samuel  H.  Shaffer  and 
wife.  This  tract  of  land  appears  In  the  rec- 
ord to  have  been  variously  described,  some- 
times as  containing  298  acres,  again  312i^, 
and  again  320,  and  to  this  some  of  the  confu- 
sion in  the  cause  may  possibly  be  attributed. 
Did  the  plaintiff  acquire  any  title  to  said  land 
under  the  deed  from  S.  H.  Shaffer  and  wffe? 
It  appears  from  the  record  that  this  tract  and 
several  others  In  Tucker  county  belonged  at 
one  time  to  one  Adam  0.  Harness,  and  that 
on  the  19th  of  August,  1882,  said  Harness 
conveyed  said  tract,  describing  it  as  320  acres, 
to  William  M.  Randolph,  trustee,  to  secure  to 
one  Joseph  Harper  the  sum  of  $400  evidenced 
by  a  note  payable  one  year  after  date.  At 
the  October  rules,  1883,  Lorenzo  S.  Anvil 
brought  a  suit  In  equity  against  Adam  C. 
Harness  and  others  to  subject  the  real,  estate 
of  said  Harness  to  the  s&tlsfactlon  of  certain 
judgments  and  Uena  thereon,  but  said  Harper 
was  not  made  a  party  thereto,  neither  were 
bis  sureties.  A  copy  of  the  record  of  the 
proceedings  In  said  suit  to  exhibited  In  bis 
cause,  from  which  it  appears  that  the  cause 
was  referred  to  a  commissioner  who  was  di- 
rected to  report  the  real  estate  owned  by  de- 
fendant A.  O.  Harness,  the  state  and  condi- 
tion of  the  title  thereto,  and  the  annual  rental 
value  thereof,  the  liens  thereon,  their  charac- 
ter, amounts,  and  priorities,  and  to  whom 
owing.  Among  the  liens  reported  was  a  trust 
lien  against  the  298-Bcre  tract,  balance  of  the 
400-acre  tract,  due  to  Joseph  Harper  for  prin- 
cipal and  Interest  $441.60.  (This  29S-acre 
tract  seems  to  be  the  same  elsewhere  de- 
scribed as  312V^  acres.)  Such  further  pro- 
ceedings were  had  in  said  cause  that  a  decree 
was  rendered  therein  dlrecUng  the  sale  of 
certain  lands  reported  as  owned  by  said  A.  O. 
Harness,  and,  the  commissioner  appointed  to 
make  said  sale  having  reported  his  sale,  the 
same  was  confirmed,  and  he  was  directed  to 
collect  the  proceeds  and  disburse  same  ac- 
cording to  the  priorities  ascertained  by  said 
commissioner  and  fixed  by  a  former  decree, 
except  the  deed  of  trust  lien  of  $441.60  due 
said  Joseph  Harper,  which  was  a  specific  lien 
on  the  298-acre  tract  mentioned  in  said  com- 
missioner's report,  which  was  directed  not  to 
be  paid  out  of  the  proceeds  of  said  sale;  and 
it  was  directed  that  said  Harper  was  not  to 
be  prejudiced  or  prevented  by  said  decree 
from  enforcing  his  said  trust  lien  against  said 
land  by  any  proper  proceedings  instituted  by 
him  for  that  purpose.  It  further  appears  that 
at  the  sale  of  said  lands  made  by  special 
commissioner  said  Harness  became  the  pur- 
chnser,  and  the  defendant  Shaffer  became  his 
surety;  that.  Harness  failing  to  comply  with 
the  terms  of  sale,  the  commissioner  obtained 
a  decree  to  resell  them  for  the  purchase  mon- 
ey, and  the  land  was  again  offered,  and  said 
Shaffer  became  the  purchaser;   and  by  ref- 


erence to  the  deed  from  A.  B.  Parsons,  spe- 
cial commissioner,  to  Shaffer,  it  wUl  be  seen 
that  the  296-acre  tract— described  In  the  com- 
missioner's report  aa  400  acres,  less  102  acres 
sold  to  Leatherman — was  not  conveyed  to 
Shaffer,  and  it  should  not  have  been,  for  the 
reason  that  the  decree  confirming  his  report 
of  sale  to  Harness  expressly  provided  that 
said  Hari>er  was  not  to  be  prejudiced  or  pre- 
vented from  enforcing  his  trust  Hen  against 
said  298-acre  tract,  and  when  Harness  faDed 
to  comply,  and  Shaffer  became  the  purchaser. 
he  took  the  land  that  Harness  had  form»ly 
purchased,  and  in  no  manner  prejudiced  or  in- 
terfered with  the  lien  of  Harper  upon  said 
298  acres,  and  Commissioner  Parsons  recog- 
nized this  fact  by  not  conveying  the  tract  to 
him.  On  the  6th  of  March,  1881,  it  appears 
that  William  M.  Randolph,  the  trustee  named 
in  the  deed  of  trust  executed  by  Adam  C 
Harness  on  said  312i^acre  tract,  which  is 
described  as  298  acres,  to  secure  Joseph  Har- 
per his  note  of  $400,  ceased  to  act.  C.  W. 
Dailey  was  appointed  trustee  in  bis  room  and 
stead  by  the  circuit  court  of  said  county,  and, 
having  subsequently  advertised  said  tract  as 
trustee,  sold  it  to  John  Chlplcy  and  P.  T. 
Shearer,  and  conveyed  same  to  them  by  tali 
deed  as  such  trustee  dated  May  30,  1893.  The 
plaintiff,  In  his  bill  filed  in  this  case  to  re- 
move said  conveyance  made  by  C.  W.  Dailey 
to  Chlpley  and  Shearer  as  a  cload  upon  hit 
title,  alleges  that  the  land  directed  to  be  sold 
by  the  decree  of  September,  1881,  was  not 
embraced  in  the  trust  deed  In  favor  of  Harper 
to  Randolph,  and  a  reference  to  that  decree 
shows  that  the  trust  debt  of  Harper  for 
$441.60  was  adjudicated  as  a  Men  on  29S 
acres,  the  residue  of  said  400  acres,  which  is 
conceded  to  be  the  312^acre  tract,  and  the 
decree  in  the  case  of  Anvil  v.  Harness,  which 
confirmed  the  sale  of  the  Harness  lands,  ex- 
pressly provided  that  the  trust  lien  due  to 
Harper,  and  a  specific  lien  on  said  29S-acre 
tract  mentioned  in  the  report  of  Commissioner 
Adams,  should  not  t>e  paid  by  Commissioner 
Parsons  out  of  the  proceeds  of  the  sale  of 
said  lands,  and  the  right  of  enforcing  said 
trust  lien  against  said  298-acre  tract  was  ex- 
pressly reserved  to  said  Harper,  which  right, 
as  we  have  seen,  he  subsequently  exercised  by 
requiring  C.  W.  Dailey,  who  was  snbstltnted 
as  trustee  in  the  room  and  stead  of  William 
M.  Randolph,  deceased,  to  advertise  and  sell 
said  298  or  312i^  acre  tract,  at  which  sale  said 
Chlpley  and  Shearer  became  the  purchaser 
and  acquired  the  title  thereof  on  May  30,  1893. 
It  appears  from  the  bill  and  exhibits  that  said 
Harness,  by  deed  beating  date  of  September 
4,  1885,  conveyed  said  312V^acre  tract  with 
others  to  A.  B.  Parsons,  trustee,  to  secure  and 
indemnify  said  S.  H.  Shaffer  as  his  surety  on 
several  notes,  but  this  trust  was  long  subse- 
quent to  the  trust  executed  thereon  to  Wil- 
liam M.  Randolph,  trustee,  and  for  that  rea- 
son said  Harness  could  only  convey  the  equity 
of  redemption,  and  it  does  not  appear  that 
any  sale  was  ever  made  under  said  trust  deed- 
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Now,  while  It  is  true  tbe  plalntifTs  bio  allegres 
that  on  the  2d  of  October,  1888,  S.  H.  Shaffer 
and  wife  conveyed  this  tract  of  SI214  acres  of 
land  to  the  plaintiff,  yet  It  is  clear  that  said 
Shaffer  nsTer  acquired  any  title  to  said  tract; 
that  before  he  became  Interested  In  any  man- 
ner in  said  land  the  title  of  said  312^acre 
tract  had  been  conveyed  by  A.  C.  Harness  to 
W.  M.  Randolph,  trustee,  and,  as  we  have 
shown,  was  sold  by  his  successor,  O.  W. 
Dalley,  trustee,  to  Chlpley  and  Shearer;  and 
If  plaintiff  took  possession,  as  is  alleged,  he 
did  so  In  the  absence  of  any  title.  As  to  the 
title  of  Shaffer  to  said  312V^acre  tract,  from 
whom  plaintiff  dalms  to  have  derived  his  title 
by  the  deed  of  October  2,  1889,  said  Shaffer 
in  big  answer  to  plaintiff's  bill  claims  that  he 
derived  title  thereto  by  purchase  from  A.  B. 
Parsons,  trustee;  but,  as  we  have  seen,  Hai^ 
ness  did  not  convey  said  tract  to  Parsons, 
trustee,  until  September  4,  1886,  at  which  time 
tbe  legal  title  was  in  W.  M.  Randolph,  and  he 
only  could  have  acquired  the  equity  of  re- 
demption In  said  tract,  and  that  was  extin- 
guished by  the  sale  under  said  first  trust  deed 
by  C.  W.  Dalley,  who  was  substituted  for 
Randolph,  so  that  it  Is  dear  that  said  S.  H. 
Shaffer  had  no  title  to  the  land  in  controversy 
and  passed  none  to  the  plaintiff  by  his  deed 
of  October  2,  1888.  The  plalntifTs  bill  was 
demurred  to  by  S.  H.  Shaffer,  0.  W.  Dalley, 
J.  J.  Chlpley,  Gottlieb  Hutter,  and  Benjamin 
Dalley.  These  parties,  together  with  A.  B. 
Parsons,  answered  the  plalntitrs  bill,  putting 
in  issue  Its  allegations.  Depositions  were 
taken,  and  on  the  17th  of  March,  1886,  the 
cause  was  heard  and  the  bill  dismissed,  and 
the  plaintiff  appealed. 

The  only  error  assigned  was  that  the  court 
erred  in  dismissing  the  cause.  Did  the  court 
commit  an  error  In  rendering  this  decree? 
The  plaintiff  in  his  bUl  appears  to  claim  that 
Shaffer,  the  party  tmder  whom  he  claims, 
had  no  title,  and  alleges  that  the  sale  made 
by  0.  W.  Dalley,  trustee,  to  Shearer  and  Chip- 
ley  of  said  812^  acres  was  made  without  his 
consent,  and  by  the  concurrence  and  con- 
nivance of  these  defendants  to  defraud  him. 
He,  however,  in  no  manner  shows  how  he  has 
been  defrauded  by  them,  or  anything  they 
have  done  that  they  had  not  a  perfect  right  to 
do.  While  hi  his  blU  he  alleges  that  the  312^ 
acre  tract,  as  he  la  informed  and  believes, 
was  not  within  the  bounds  and  scope  of  said 
Shaffer's  purchase  of  the  Harness  lands,  and 
has  never  been  owned  by  him,— which  allega- 
tion. If  true,  would  show  that  Shaffer  by  his 
deed  conferred  no  title  on  him,— yet  he  in  an 
indefinite  way  claims  that  he  is  entitled  to 
have  his  rights  defined,  and  to  be  extricated 
from  the  confusion  and  lack  of  Identity  of 
the  lands  purchased  by  him.  In  other  words, 
he  asks  that  the  cloud  occasioned  by  the  trust 
sale  and  conveyance  made  by  G.  W.  Dalley 
may  be  removed  from  his  312^acre  tract, 
and  this,  bo  far  aa  I  can  discover,  is  relied  on 
to  entitle  him  to  relief  in  a  court  of  equity. 
It  is  true  he  desires  to  have  the  Utle  derived 


from  Shaffer  by  him  settled  and  quieted,  but 
on  the  face  of  his  bill  and  exhibits  he  shows 
that  he  acquired  no  title  from  that  source. 
He  resists  tbe  title  and  pretension  contended 
for  by  the  defendants  Harper,  Shearer,  Whit- 
ing, Vanmeter,  Hutter,  and  Dalley,  trustee, 
and  callp  for  discovery  thereto,  and  the  es- 
tablishment of  any  claim  they  have  to  said 
land,  but  his  bill  and  exhibits  show  that  he 
has  no  title  himself  and  is  entitled  to  no  dis- 
covery. He  also  prays  an  injunction  to  re- 
strain the  recording  of,  or  attempting  by  pro- 
cess of  law  to  acquire,  the  right  or  title  of 
any  of  them  under  any  title  by  or  through 
the  said  Dalley,  trustee,  but  there  is  no  affi- 
davit to  support  tbe  biU.  Plaintiff  also  prays 
for  a  discovery  as  to  the  manner  In  which 
the  Harper  claim  attached  to  and  affected  said 
312%  acres,  all  of  which  Is  fully  shown  in  the 
proceedings  had  In  the  chancery  cause  of 
Anvil  V.  Harness  et  aL,  the  record  of  which 
case  is  made  an  exhibit  with  the  plalntifTs 
bill;  so  that,  in  my  opinion,  the  circuit  court 
committed  no  error  In  dismissing  the  plain- 
tiff's bill,  if  the  demurrers  alone  were  relied 
on;  but  when  we  look  to  the  final  decree  the 
cause  appears  to  have  been  heard  upon  Its 
merits,  upon  full  denial  of  the  allegations  of 
the  bill  in  the  answers,  and  upon  the  proofs 
taken  In  the  cause.  Liooklng  at  the  entire  rec- 
ord, my  opinion  is  that  the  court  committed 
no  error  In  dismissing  the  bill.  The  decree 
complained  of  is  therefore  affirmed. 


(46  W.  Va.  U3) 
BBNT  T.  LIPSCOMB  et  aL 

(Supreme  Court  of  Appeals  of  West  Vtrginla. 
Nov.  16,  1888.) 

Attobi»t*s  Libn— Absionhent  of  JcDOHBirr. 

1.  An  attorney  at  law  has  a  lien  npon  a  judg- 
ment recovered  by  him  for  his  client  for  his 
compenBation,  which  lien  is  good  against  an  as- 
signee of  the  judgment,  though  he  had  no  notic* 
of  the  lien. 

2.  A  writing  given  by  a  client  to  his  attor- 
ney in  a  salt  authorizing  the  attorney  to  retain 
out  of  the  judgment,  when  recovered,  a  part  for 
his  compensation,  is  an  assignment  of  sndi  part. 

(Syllabus  by  the  Court.) 

Error  to  circuit  court,  Randolph  county; 
Joseph  T.  Hoke,  Judge. 

Action  by  James  A.  Bent  against  Lipscomb 
&  Lipscomb.  Judgment  for  defendants,  and 
plaintiff  brings  error.    Reversed. 

Samuel  V;  Woods,  for  plaintiff  in  error.  P. 
Lipscomb,  In  pro.  per. 

BRANNON,  P.  Action  by  Bent  against 
Lipscomb  &  Lipscomb  before  a  Justice,  ap- 
pealed to  the  circuit  court,  where,  upon  de- 
murrer to  evidence.  Judgment  was  given  for 
defendants.  One  Kessell,  in  an  action  against 
Hinkle,  recovered  a  Judgment  Bent  was  one 
of  his  attorneys.  The  common  law  gave  him 
a  lien  on  that  Judgment  for  his  compensation 
as  attorney,  and  he  had  a  writing  from  Kes- 
sell giving  him  right  to  "retain,  out  oi  any 
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recovery  of  money  had  by  a  verdict  and  Jadg- 
ment,  one-fovirtb  value  of  such  verdict  and 
Judgment  In  said  suit  In  money,  a»  compensap 
tlon  for  his  (said  Benf  g)  services  as  one  of  my 
counsel  In  said  case."  Lipscomb  &  Lipscomb 
were  associate  counsel  with  Bent  in  the  case, 
and  took  from  Kessell  an  assignment  of  the 
Judgment,  and  collected  it.  Bent  brought 
this  action  against  them  to  recover  hla  fourtb 
of  the  Judgment  I  think  the  record  shows 
an  assignment  to  the  firm,  not  to  one  of  them. 
At  any  rate,  the  firm  collected  the  money. 
Counsel  for  Lipscomb  &  Lipscomb  says  that 
Bent  had  no  Hen.  Why  not?  He  had  by 
common  law  and  the  writing.  Fowler  v. 
Lewis'  Adm'r,  86  W.  Va.  112,  14  S.  H.  447. 
Notice  of  such  lien  Is  necessary  as  to  debtor, 
but  not  to  an  assignee  of  the  judgment 
Renlck  v.  Ludlngton,  16  W.  Va.  878;  8  Am. 
&  Eng.  Enc.  Law  (2d  Ed.)  472.  This  would 
show  right  to  Judgment  under  the  head  of 
assumpsit  for  money  had  and  received  by  the 
defendants  to  the  use  of  plaintiff,— money  of 
his  received  by  them.  The  evidence  shows 
that  defendants  had  notice  of  Benfs  right, 
and  took  the  assignment,  as  one  of  them  de- 
clared, with  set  purpose  to  keep  the  money 
from  going  to  Bent's  bands,  which  shows 
they  had  notice  of  his  right  if  that  were 
material,  as  also  does  other  evidence  show  It, 
and  makes  the  case  all  the  stronger  against 
them.  They  said  they  took  the  assignment 
to  keep  the  money  from  going  to  Bent's 
hands,  as  tbey  had  fees.  So  had  Bent  They 
were  Justified  In  taking  the  assignment;  but 
law  and  Justice  to  Bent  make  them  take  the 
assignment  subject  to  his  rights.  They  after- 
wards paid  hiUf  the  Judgment  to  KesseU. 
This  seems  to  show  that  they  took  the  assign- 
ment to  defeat  Bent  His  Uen  forbade  this 
payment  to  KesseU.  Moreover,  that  paper 
from  Kessell  to  Bent  was  an  assignment  It 
would  not  destroy,  but  confirm,  bis  common 
law  lien.  Bentley  v.  Insurance  Co.,  40  W. 
Va.  730,  23  S.  B.  584;  2  Am.  &  Eng.  Enc. 
Law,  1055.  Defendants  had  full  notice  of 
Bent's  right  before  payment  to  Kessell,  and 
were  warned  not  to  pay  him.  They  could  not 
pay  him  Bent's  money.  As  an  assignment,  it 
Is  good  against  them;  and,  even  If  there  were 
no  Uen,  this  assignment  would  sustain  the 
case. 

Counsel  argues  that  the  court  had  no  Juris- 
diction, as  Kessell  was  not,  but  should  have 
been,  a  party  to  this  suit  and  that  the  consti- 
tution says  that  he  cannot  be  deprived  of 
property  without  due  process  of  law.  Now, 
it  Is  not  with  defendants  to  defend  Kcssell's 
rights.  The  question  in  this  case  was,  did 
defendants  collect  and  refuse  to  pay  money 
belonging  to  Bent?  Between  these  parties, 
that  was  the  sole  question,— assumpsit  for 
money  had  and  received.  If  defendants  wish- 
ed to  vindicate  Kessell's  right  why  did  they 
not  hold  the  money,  and,  when  sued,  claim 
to  be  stakeholders,  and  bring  In  Kessell  by  in- 
terpleader, and  at  once  protect  Kessell  and 
themselves,  and  thus  have  Justice  done  be- 


tween an  parttesT  Or,  eren  aXta  vtiymeat 
to  Kessell,  why  not  show  by  proof  that  Uk 
■ome  reason,  not  even  hinted  at  by  tbe  record. 
Bent  liad  no  claim  to  this  money,  Instead  of 
merely  demurring  to  Bent's  evidence,  which 
clearly  shows  his  lien?  Kessell  could  not  be 
a  party  to  this  suit  The  case  Is  plainly  with 
the  plaintiff,  and  we  reverse  the  Judsment, 
and  enter  Judgment  for  him. 


(45  W.  Va.  i*; 
ALEXANDER   r.   MARLING. 
(Supreme  Court  of  Appeals  of  West  YirKbila. 
Nov.  19,  1888.) 

VbKDIOT — iNBTRDOnOH. 

An  Instmction  in  tbe  following  language: 
"If  tbe  Jury  believe  from  the  evidence  that  tin 
plaintiff  is  entitled  to  recover  a  greater  saia 
than  $280,  then  their  verdict  should  be:  a) 
We,  the  Jury,  find  for  the  plaintiff,  and  ssscn 
hla  damages  at  $ — ■ — .  Otherwise,  their  ver- 
dict should  be:  (2)  We,  the  jury,  find  for  th* 
defendant" — must  be  construed  to  mean  that 
the  verdict  of  the  jury  should  be  for  snch  great- 
er sum,  inclusive  of  the  sum  of  $280,  and  not 
for  the  excess  of  such  greater  sum  after  deduct 
ing  therefrom  sadi  som  of  $280. 
(Syilabus  by  the  Court) 

Error  to  circuit  court,  Ohio  county:  Jo- 
seph R.  Panll,  Judge. 

Action  by  E.  W.  Alexander  agalnat  John 
Marling.  Judgment  for  plalntifl.  Defend- 
ant brings  error.    Reversed. 

Frank  W.  Nesbltt,  for  plalntlir  in  error.  T. 
U.  Oarvln,  for  defendant  In  error. 

DENT,  J.  B.  W.  Alexander  Instltnted  an 
action  of  assumpsit  in  the  circuit  court  of 
Ohio  county  against  John  Marling,  claiming 
tbe  sum  of  $967,  subject  to  a  credit  of  S14a 
On  the  9th  day  of  September,  1896,  the  de- 
fendant filed  a  special  plea  tendering  $140  in 
full  satisfaction  of  plaintiff's  demand,  and 
also  the  general  plea  of  aoa  assumpsit.  The 
plaintiff  replied  to  the  general  plea,  but 
made  no  reply  as  to  the  special  plea,  except 
as  shown  by  the  order  of  the  court  as  fol- 
lows, to  wit:  "And  the  plaintiff,  by  bis  at- 
torney, thereupon  refused  to  accept  the  said 
sum  of  $140  paid  Into  court  as  aforesaid,  and 
as  to  the  whole  of  tbe  damages  alleged  in 
the  said  declaration  against  the  said  de 
fendant  prays  Judgment  whether  be  ought  to 
have  and  maintain,  and  of  this  he  puts  him- 
self upon  the  country."  This  issue  was  sub- 
mitted to  a  Jury,  which  found  for  the  plain- 
tiff the  sum  of  $503.  The  defendant  moved 
to  set  aside  the  verdict,  but  the  court  over- 
ruled his  motion,  and  entered  a  Judgment 
for  the  amount  found  by  the  Jury;  and  fur- 
ther ordered  "that  the  sum  of  $140  hereto- 
fore paid  into  court  be  paid  to  the  plaintiff 
or  his  attorney,  such  sum  not  constituting  a 
part  of  tbe  Judgment  aforesaid."  Tbe  de- 
fendant, after  motion  made  In  the  circuit 
court  now  complains  that  such  court  erred 
In  not  crediting  the  sum  of  $140  on  the  Judg- 
ment    When   the   tender   was   made,   the 
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plaintiff  did  not  accept  the  anm  tn  part  aat- 
Ufactlon  and  reply  to  the  plea  generally, 
but,  aa  the  order  shows,  refnsed  to  accept 
It  unconditionally.  See  sections  2  and  3, 
c  126,  Code.  Therefore  the  money,  although 
In  the  control  of  the  court,  still  remained  the 
defendant's.  On  the  trial  of  the  issue  the 
defendant  asked  and  waa  allowed  the  follow- 
ing Instruction:  "The  court  instructs  the 
Jury  that  if  you  believe  from  the  evidence 
that  $280  is  sufficient  compensation  for  the 
medical  services  rendered,  and  for  the  board 
and  lodging  furnished  by  the  plaintiff  to  the 
defendant,  then  you  must  find  for  the  defend- 
ant" And  the  court  then  gave  the  follow- 
ing instruction  on  its  own  motion:  "If  the 
Jury  believe  from  the  evidence  that  the  plain- 
tiff is  entitled  to  recover  a  greater  sum  than 
$280,  then  their  verdict  should  be:  (1)  We, 
the  jury,  find  for  the  plaintiff,  and  assess  his 

damages  at  $ .    Otherwise,  their  verdict 

should  be:  (2)  We,  the  Jury,  find  for  the 
defendant"  The  defendant  in  support  of 
his  motion,  filed  the  affidavit  of  the  full  Jury 
to  the  effect  that  this  instruction  waa  un- 
derstood by  them  to  mean  that  In  making  up 
their  verdict  they  should  find  for  such  "great- 
er sum  than  $280,"  inclusive  thereof.  Stand- 
tng  by  Itself,  this  is  the  clear  logical  and 
legal  meaning  of  this  instruction,  although 
the  Judge  may  have  had  a  different  Intention 
In  his  mind.  Such  intention  he  might  have 
easily  expressed  in  unequivocal  language. 
In  considering  the  Instruction,  the  Jury  could 
not  arrive  at  any  other  conclusion  than  that 
if  they  found  the  plalntifF  waa  entitied  to  a 
greater  sum  than  $280  they  should  return 
a  verdict  for  such  greater  sum,  and  not  for 
the  excess  of  such  greater  sum  after  credit- 
ing thereon  the  $280.  It  is  a  general  rule 
that  testimony  of  jurors  wUl  not  be  heard  to 
impeach  their  yerdict  because  they  misun- 
derstood the  instruction  of  the  court 
Thomp.  Trials,  f  2406.  But  in  this  case  the 
attempt  Is  not  made  to  impeach  their  ver- 
dict but  to  show  that  such  verdict  Is  In  ac- 
cord with  the  plain  and  literal  meaning  of 
the  Instruction  given.  Such  being  the  ob- 
ject their  testimony  is  whoUy  unnecessary, 
as  the  instruction  must  be  construed  by  it- 
self. The  defendant's  money  was  not  ap- 
plied to  the  plaintifTs  debt  nor  accepted 
by  him  until  after  the  verdict  was  rendered, 
and  therefore  the  burden  is  on  the  plaintiff 
to  show  that  the  v»dict  did  not  Include  the 
$140,  for  when  the  court  ordered  the  $140 
to  be  paid  over  to  him  Independent  of  its 
Judgment  on  the  verdict  it  virtually  rendered 
a  Judgment  for  this  amount  In  his  favor,  in 
addition  to  that  already  given.  The  only 
thing  offered  to  sustain  such  pretension  on 
his  part  Is  the  instruction  of  the  court  re- 
ferred to  above.  This,  in  its  plain,  literal 
meaning,  not  only  does  not  do  so,  but  sus- 
tains the  contention  of  the  defendant  For 
this  reason  the  Judgment  of  the  circuit  court. 
In  BO  far  as  it  refused  credit  to  the  defend- 
ant for  said  sum  of  $140,  is  reversed. 


(45  W.  Ta.  297) 

WILLIAMS  et  aL  T.  MAXWBLL  et  aL 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Not.  28,  1898.) 

F&IUD  —  LaOBBS  —  JODIOIAL    BaLBS  —  ATroBNBT 
AND  ClIBNT. 

1.  To  set  aside  a  sale  for  fraud  and  con- 
spiracy, suit  must  be  brought  within  b  reason- 
able time  after  the  discovery  of  such  fraud. 

2.  One  who  delays  three  years  after  knowledge 
of  all  the  facta  attending  a  sale  before  bringing 
sach  suit  la  gnilty  of  such  laches  as  will  debar 
him  from  relief. 

3.  An  attorney  for  a  client  whose  property  is 
sold  at  Jndicial  sale  to  satisfy  liens  ami  charges 
against  it,  who  notified  snch  client  prior  thereto 
of  the  time  and  terms  of  sale,  and  of  the  re- 
sult thereof  soon  after  the  sale  and  confirma- 
tion, and  no  objection  was  made  thereto  by  the 
client  the  relation  of  attorney  ceased  between 
the  parties,  as  to  the  land  itself,  from  the  con- 
firmation of  the  sale,  and  only  continued  so  far 
as  such  attorney  might  have  to  do  with  the  pro- 
ceeds of  the  sale. 

(SylUibns  by  the  Court) 

Appeal  from  circuit  court  Tucker  county, 
Joseph  T.  Hoke,  Judge. 

Bill  by  George  0.  Williams  and  others 
against  W.  B.  Maxwell  and  others.  A  de- 
cree was  rendered,  from  which  defendant 
Maxwell  appeals.    Reversed. 

C.  Wood  Oailey,  for  appellant  F.  M.  Beyn- 
olda  and  P.  J.  Crogan,  for  appellees. 

M6WHORTER,  J.  In  1887  a  suit  was  pend- 
ing In  the  circuit  court  of  Tucker  county  la 
the  name  of  the  administrator  of  Mary  C. 
Cameron  against  George  C.  Williams  and  oth- 
ers, to  subject  the  estate,  consisting  of  1,454 
acres  of  land,  to  the  jwymeut  of  certain  debts 
against  said  estate.  Mortimer  G.  Williams, 
Lucy  V.  Hanson,  Horace  D.  Williams,  W.  H. 
Williams,  Sallie  L.  Beynolds,  and  George  C. 
WUllams,  heirs  at  law  of  said  Mary  G.  Came- 
ron, employed, W.  B.  Maxwell  as  attorney  to 
attend  to  their  interests  in  said  cause  as 
against  the  claim  of  Gertrude  Hocker;  and 
the  first  five  gave  their  Joint  note  to  him, 
dated  June  8,  1887,  for  $42,  payable  six 
months  after  date,  and  George  C.  Williams 
gave  his  individual  note  to  said  Maxwell  for 
$10,  dated  said  June  8,  1887,  and  payable  six 
months  after  date.  The  cause  was  referred 
to  a  commissioner  to  ascertain  the  debts 
against  the  estate,  and  report  made,  and  the 
land  decreed  to  be  sold,  and  A.  B.  Parsons 
and  J.  P.  Scott  were  appointed  special  com- 
missioners to  make  the  sale.  The  land  was 
advertised  to  be  sold  on  the  Sd  day  of  Sep- 
tember, 1888.  The  record  shows  that  It  was 
put  up  on  that  day,  and,  not  a  sufficient  bid 
being  received,  sale  was  postponed  until  the 
following  day,  September  4th,  when  it  waa 
sold  at  public  auction  to  L.  L.  McCrum  for 
the  sum  of  $3,225.  McCrum  paid  the  cash 
payment  amounting  to  $187  (being  sufficient 
to  pay  the  costs  of  suit  and  charges  of  sale), 
and  gave  his  three  several  notes,  at  8,  13,  and 
18  months,  with  W.  B.  Maxwell  as  security, 
for  the  deferred  payments.  In  August  1887, 
aeveral  of  Oub  other  heira  sent  notes  to  said 
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Maxwell  against  the  estate  for  collection, 
which  were  provided  for  In  the  decree  of  sale. 
At  February  rules,  1892,  George  C.  Williams, 
Mortimer  G.  Williams,  Sallie  L.  Beynolds  and 
T.  S.  Reynolds,  her  husband,  W.  H.  Williams, 
Horace  D.  Williams,  Lucy  V.  Hanson  and 
James  A.  Hanson,  her  husband,  and  Martin 
y.  Miller,  administrator  of  Mary  0.  Cameron, 
deceased,  filed  their  bill  In  the  circuit  court  of 
Tucker  county  against  W.  B.  Maxwell,  I*  U 
McCr'um,  J.  W.  Nihlser,  James  B.  Reese,  D.  R. 
Leathennan,  Cyrus  H.  Maxwell,  and  Albert 
Thompsoa,  alleging  that  they  were  the  heirs 
at  law  and  administrator  of  Mary  C.  Cam- 
eron, daughter  of  George  C.  Harness,  deceas- 
ed; that  in  a  partition  suit  among  the  heirs 
of  said  Harness,  this  parcel  of  1,464  acres  of 
land  was  assigned  to  Mrs.  Cameron  (who,  aft- 
er the  death  of  her  husband,  John  J.  Williams, 
father  of  the  plaintiffs,  Intermarried  with  Dr. 
Cameron,  who  died  leartng  no  children  by 
her),  and  alleging  the  pendency  of  said  suit, 
in  which  said  land  was  sold  by  the  adminis- 
trator aforesaid;  that  W.  B.  Maxwell  and 
purchaser,  McCrum,  entered  into  a  fraudulent 
scheme  and  combination,  whereby  McCrum 
was  to  become  the  nominal  purchaser  of  the 
land  at  the  lowest  possible  price,  and  that 
Maxwell  was  to  have  a  half,  a  controlling,  or 
an  entire  interest  In  the  property,  and  was  to 
pay  the  purchase  price,  or  a  large  part  of  it; 
that  bidders  were  deterred  from  bidding'  by 
McCmm,  and  also  by  Maxwell,  informing 
them  that  it  was  needless  for  them  to  bid, 
that  McCmm  was  bidding  solely  for  the  hein 
and  proposed  to  buy  it  for  them,  and  that.  In 
consequence  of  such  representations,  outside 
bidding  ceased,  and  the  land  was  knocked  off 
to  McCmm  at  less  than  one-fifth  its  value; 
that  Maxwell  became  McCrum's  security  on 
the  pordtase  notes,  and  that  McCrum  has 
since  the  sale  stated  that  he  and  Maxwell 
were  partners;  that  decree  was  entered  In 
said  cause  on  the  9tb  day  of  September,  1889, 
confirming  a  report  made  therein  by  Commis- 
sioner J.  J.  Adams,  ascertaining  the  debts 
against  the  estate  and  their  priorities,  bi- 
cluding  a  claim  of  purchaser,  McCrum,  for 
$334.94  taxes,  set  up  by  petition  filed  by  ap- 
pellant. Maxwell,  which  accrued  before  the 
sale,  and  adjudicating  the  rights  of  the  par- 
ties therein,  and  showing  that  after  payment 
of  all  the  debts  there  remained  the  sum  of 
$122.87  to  be  paid  to  the  heirs,  and  which  was 
by  said  decree  required  to  be  paid  to  the 
parties  entitied  thereto;  that,  within  three 
days  after  McCrum  obtained  his  deed  for  the 
land,  he  conveyed  same  to  defendants  Nihlser, 
Reese,  and  Leatherman,  and  that  In  such  con- 
veyance the  said  W.  B.  Mtxwell  and  his 
brother  C.  H  Maxwell  joined  in  the  deed  of 
conveyance,  showing  that  the  Maxwells  had 
two-thirds  Interest  in  the  property;  that  Mc- 
Cmm conveyed  his  entire  interest  a  short 
time  afterwards,  which  was  done  In  part  con- 
sideration for  the  Cameron  lands  In  the  A.  B. 
Parsons  farm,  to  said  Maxwell,  "thus  rounding 
out  and  fully  consummating  this  fraudulent 


tranaaction,"  as  alleged  In  tiie  bill;  that  said 
heirs  of  Cameron  employed  said  MaxweD  to 
attend  to  their  Interests  in  the  said  suit:  that 
they  were  all  nonresidents  of  the  state  of 
West  Virginia,  except  George  G.  WQUama, 
who  was  still  a  resident  of  Cabell  county. 
this  state;  that  J.  A.  Hanson  and  EL  D.  Wil- 
liams were  the  administrators  of  thetr  moth- 
er's estate  In  Florida,  where  she  died;  that 
their  said  attorney  directed  a  demurrer  to  be 
entered  at  rules  to  the  bills  before  the  same 
were  matured,  and,  when  said  demurrers 
were  overruled,  he  waived  the  right  to  an- 
swer on  the  part  of  d^endants;  tbat  when 
said  1,454  acres  of  land  were  sold  it  was 
worth  from  $15,000  to  $25,000;  that  when  the 
day  of  sale  came  there  were  bidders  present 
who  would  have  given  from  $10,000  to  $15.- 
000  for  the  land,  and  were  there  for  the  pur- 
pose of  bidding,  but  were  prevented  from  bid- 
ding for  the  reasons  before  given,  and  the 
property  was  knocked  off  to  McCmm  at  the 
price  of  $3,226,  less  than  one-fifth  its  value, 
at  the  lowest  estimation;  that  plalntlffa  were 
kept  in  profound  ignorance  of  said  sale  nn- 
tll  long  afterwards;  that  defendant  Max- 
well had  receipted  to  the  commlssioDeis  for 
moneys  due  certain  of  the  plaintiff  heirs  as- 
certained by  the  decree,  as  well  as  the  balance 
due  the  estate  of  $123.37,  to  be  dlatrlbnted 
among  them,  which  he  had  not  paid  o-ver  to 
the  parties  entiUed  to  It;  that  McCrum  and 
Maxwell  sold  the  prop^ty  to  Nihlser  and  oth- 
ers for  a  consideration  of  $9,000,  aa  expTeaaed 
in  the  deed,  the  A.  B.  Parsons  farm  being  esti- 
mated at  $7,000,  and  notes  given  for  the  $2,000: 
tbat  in  August,  1801,  said  Nihlser  and  others 
sold  the  timba  on  said  land  to  Albert  Thomp- 
son, together  with  another  tract  of  about  the 
same  size,  for  $16,000;  that  plalntifla  were 
uninformed  whether  or  not  defendants  Ni- 
hlser and  others  had  knowledge  of  the  fnuidu- 
lent  and  corrupt  methods  whereby  the  said 
McCram  and  the  Maxwells  acquired  title  to 
said  land,  but  that  they,  ail  well  as  niomp- 
son,  were  proper  parties  to  the  proceeding. 
and  plaintiffs  entitled  to  a  full  and  complete 
discovery  as  to  the  Information  they  had,  and. 
if  it  should  turn  out  that  they  had  knowl- 
edge and  Information  of  the  fraud,  then  the 
plaintiffs  would  be  entitied  to  canceUatltm  of 
the  deeds,  and  to  have  the  land  reconveyed  to 
them  by  defoidants,  together  with  an  ac- 
counting on  their  part  of  all  timber  removed 
therefrom;  that,  aa  to  defendant  C.  H.  Max- 
well, his  knowledge  and  information,  aa  well 
as  his  participation  in  said  fraud,  was  fnll 
and  complete,  and,  if  it  should  turn  ont  tbat 
Nihlser  and  others  were  Innocent  purchasers 
from  the  Maxwells  and  McCram,  then  the 
plaintiffs  were  entitied  to  recovw,  by  proper 
decree,  full  value  of  said  lands  from  said  Mc- 
Crum and  the  Maxwells,  and  plalntifts  woold 
be  entitied  to  conveyance  to  them  of  the  A. 
B.  Parsons  farm  as  part  payment  of  the 
amount  found  due  them;  and  praying  tor 
general  relief,  according  to  the  allegations  of 
their  bllL 
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The  defendants  Reese,  Nlhlaer,  and  Leath- 
erman,  and  the  defendants  W.  B.  and  0.  H. 
Maxwell,  and  the  defendant  A.  Thompson, 
filed  their  demnrrers  to  the  plalntUfs'  bill, 
all  of  which  demurrers  were  overruled.  De- 
fendants NIhiser,  Leatherman,  and  Reese 
filed  their  answer,  denying  all  fraud  or  any 
knowledge  of  fraud.  W.  B.  Maxwell  filed 
his  answer,  containing  also  a  demurrer  to 
the  bill,  denying  all  participation  in  the  pur- 
chase of  the  land,  and  averring  that  Mc- 
Crum  was.  a  bona  fide  purchaser,  and  deny- 
ing all  allegations  of  the  bill  setting  op 
fraud  against  him,  either  on  his  part,  or  on 
the  part  of  McCrum  or  O.  H.  Maxwell;  aver- 
ring that  he  was  employed  by  plalntlSs  for 
150  to  defend  the  estate  against  the  claim 
of  Gertrude  V,  Hocker,  which  he  reduced 
from  $1,409.96,  ascertained  to  be  due  her  by 
the  commissioner,  to  the  sum  of  $360.47; 
that  afterwards  the  plaintiffs,  who  were 
creditors  of  the  estate,  sent  their  claims  to 
him  for  collection;  denying  that  he  tried  to 
prevent  the  land  bringing  all  It  would  bring, 
and  alleging  that  all  bis  actions  were  in  good 
faith,  and  In  the  Interest  of  bis  clients,  the 
plaintiffs;  that  he  never  owned  any  interest 
In  said  lands  nntil  more  than  a  year  after 
they  were  purchased  by  McCrum;  that  he 
notified  bis  clients  through  Hanson,  the  only 
one  with  whom  he  had  communication,  of 
the  result  of  the  sale,  but  failed  to  hear  any- 
thing from  them;  that  the  sale  was  a  fair 
one,  and  brought  a  fair  price  at  the  time. 
The  defendant  O.  H.  Maxwell  filed  his  an- 
swer, denying  all  fraud  on  his  part  or  that 
of  tiie  defendants,  and  all  knowledge  of 
fraud,  and  averring  that  the  sale  was  fair 
and  made  In  good  faith;  that  while  the  land 
might  have  been  sold  for  more  at  private 
sale,  yet  the  price  realized  for  it  was,  In  re- 
spondent's opinion,  fully  np  to  the  average 
price  of  lands  sold  at  Judicial  sale;  that  he 
bad  no  interest  in  the  land  until  be  bought 
It,  more  than  a  year  after  the  sale  to  Mc- 
Crum. Defendant  McCmm  filed  his  answer, 
denying  all  allegations  of  fraud,  and  alleging 
that  the  sale  was  fair;  that  he  bought  it  In 
good  faith;  that  if  the  defendants  had  come 
on  In  a  reasonable  time,  by  paying  a  propor- 
tion of  the  money  he  had  paid,  .and  assuming 
that  which  was  to  become  due,  he  would 
have  given  them  an  interest  In  the  property; 
that  neither  of  the  Maxwells  had  any  inter- 
est in  the  purchase,  directly  or  Indirectly, 
until  they  purchased  an  Interest  In  it  from 
him  more  than  a  year  after  his  purchase. 
Defendant  Thompson  also  filed  his  answer, 
denying  all  allegations  of  the  bill  charging 
fraud,  or  knowledge  of  fraud,  upon  him. 

Depositions  were  taken  and  filed  for  plain- 
tiffs and  defendants.  On  the  20th  day  of 
June,  1894,  the  cause  came  on  to  be  beard 
upon  the  blU,  answers,  and  depositions,  and 
the  original  record  In  the  cause  of  Cameron's 
administrator  against  Williams  and  others, 
and  upon  the  petitions  and  records  of  L.  L 
McCrum,    Thomas    Perry,  and  Liu^  V.  L. 


Hatason,  which  were  beard  together;  where- 
upon the  court  was  of  opinion,  upon  the 
pleadings  and  proofs,  that  the  plaintiffs  were 
entitled  to  the  relief  prayed  for  in  their  bill, 
and  that  the  Judicial  sale  made  by  Oommls- 
Bioners  Parsons  and  Scott  in  September,  188S, 
In  said  original  cause,  and  the  deed  of  the 
commissioners  to  McCrum  for  said  land, 
should  be  set  aside  and  avoided  in  favor  of 
plaintiffs,  as  against  defendants  McCrum, 
W.  B.  Maxwell,  and  0.  H.  Maxwell;  that  the 
defendants  Reese,  Nlhlser,  and  Leatherman 
were  Innocent  purchasers  of  said  land,  with- 
out notice  of  fraudulent  acts  of  defendants 
McCrum  and  Maxwells,  and  that  they  were 
entitled  to  said  land,  and  that  the  sale  of  the 
timber  sold  to  defendant  Thompson  could 
not  be  affected  or  impaired,  but  that  plain- 
tiffs were  entitled  to  have  said  McCrum  and 
W.  B.  Maxwell  account  to  them  for  the  full 
price  of  the  land  they  sold  to  Reese,  Nihlser, 
and  Leatherman,  with  its  Interest;  and  the 
cause  was  referred  to  Commissioner  W.  J. 
Conley  to  ascertain  the  purchase  price  paid 
by  Reese  and  others  to  the  defendants  Mc- 
Crum and  Maxwells,  with  Its  Interest,  and 
the  total  price  paid  by  McCrum  to  the  com- 
missioners for  said  land,  with  Its  interest, 
and  the  dlfferuice  between  the  two  sums, 
and  to  ascertain  the  amount  of  money  paid 
to  W.  B.  Maxwell  by  the  said  comipissloner 
belonging  to  plaintiffs,  and  received  by  him 
as  their  attorney,  after  allowing  him  for  all 
proper  disbursements  made  by  him,  and  stat- 
ing the  amount  due  to  each  plaintiff,  and  in 
what  manner  due,  whether  as  heir  or  cred- 
itor, and  to  ascertain  and  report  the  value 
of  the  Parsons  farm  of  S20  acres  conveyed 
by  Reese  and  others  to  McCmm  and  Max- 
well and  his  brother,  and  its  annual  rental 
value.  Commissioner  Conley  filed  bis  report, 
to  which  various  exceptions  were  taken  by 
both  plaintiffs  and  defendants. 

The  cause  came  on  to  be  heard  on  the  21st 
day  of  June,  1896,  upon  all  the  papers,  or- 
ders, and  decrees,  and  upon  said  report  and 
exceptions  thereto,  and  the  court  held  that 
plaintiffs,  by  reason  of  their  laches  In  insti- 
tuting the  suit,  were  not  entitled  to  charge 
against  and  recover,  from  the  defendants 
C.  H.  Maxwdl  and  the  administrator  of  L. 
L  McCrum,  anything  by  reason  of  the  mat- 
ters set  up  in  their  bill,  but  that,  by  reason 
of  the  relationship  of  attorney  and  client  that 
existed  between  them  and  the  defendant  W. 
B.  Maxwell,  they  were  entitled  to  recover 
from  him  as  ther^n  set  fortb,  and  ascer- 
tained that  there  is  due  from  him,  besides 
the  moneys  which  he  collected  In  the  cause 
for  the  heirs  against  the  estate,  aggregating 
the  sum  of  $742.72  due  to  certain  of  the 
plaintiffs  as  in  said  decree  specified  as  cred- 
itors of  the  estate,  and  $123.37,  the  surplus 
to  be  distributed  among  all  the  hehrs  as  pro- 
vided by  the  decree  of  September,  1889,  the 
aggregate  sum  of  $4,036.44,  Including  inter- 
est to  the  date  of  decree,  for  which  aggre- 
gate the  plaintiff  heirs  Jointly  were  entitled 
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to  a  personal  decree  against  said  W.  B.  Max- 
well; from  which  decree  the  defendant  W. 
B.  Maxwell  appealed  to  this  court,  aaslgnlng 
several  errors. 

It  Is  insisted  by  appellant  and  his  co-d»- 
fendants  L.  L.  McCrum  and  O.  H.  Maxwell 
that  the  bill  Is  multlfarions,  and  should  have 
been  dismissed  on  demurrer  for  that  rea- 
son, and  it  Is  contended  by  defendant  Mc- 
Crum that  he  is  brought  in  as  a  defendant  up- 
on a  record  with  a  largfS  portion  of  which  he 
has  had  no  Connection  whatever.  The  mat- 
ters at  issue  in  this  suit  all  g^rew  out  of  the 
suit  of  Cameron's  administratcM:  against  Wfl- 
Uams  and  others.  The  bill  seelcs— First,  to 
set  aside  the  sale  of  the  1,4S4  acres  of  land 
to  McCrum  on  the  ground  of  conspiracy  and 
fraud,  and  to  have  the  land  reconveyed  to 
them,  or,  in  case  it  had  passed  Into  innocent 
hands  without  notice  of  fraud,  that  the  true 
value  be  ascertained,  and  a  decree  rendered 
therefor  against  the  Maxwells  and  McGrom, 
and,  if  plaintiffs  so  elect,  that  the  A.  R 
Parsons  farm,  talcen  by  the  purchaser  of  the 
1,454  acres  In  part  payment  of  the  price  of 
the  timber  sold  from  said  1,4S4  acres,  be 
conveyed  to  plaintiffs  as  part  payment  of  the 
amount  due  them  from  the  defendants,  to 
be  ascertained  in  the  cause;  second,  to  re- 
quire a  strict  accounting  for,  and  to  recover 
from  the  defendant  W.  B.  Maxwell,  certain 
moneys  collected  by  him  for  certain  of  the 
plalutifFs,  as  their  attorney,  from  the  pro- 
ceeds of  said  sale  In  said  cause.  As  to  these 
4dalms  the  plaintiffs  had  adequate  remedy  at 
law,  and  the  demurrer  should  have  been  sus- 
tained as  to  that  part  of  the  bill.  Oay  r. 
Skeen,  86  W.  Ya.  682,  16  S.  B.  64  (SyL  point 
2);  Morgan  v.  Morgan,  42  W.  Va.  642,  26  S. 
E.  294  (SyL  point  1). 

Defendants  also  allege  as  grounds  of  de- 
murrer that  plaintiffs  in  their  bill  allege  no 
sufficient  excuse  for  their  delay  In  Instituting 
this  suit,  having  delayed  It  between  three 
and  four  years,  and  until  the  rights  of  third 
parties  had  Intervened;  because  plaintiffs  did 
not  bring  or  offer  to  bring  into  court,  or  even 
pay  as  the  conrt  might  direct,  the  money  paid 
out  by  McCrum,  the  purchaser  of  the  land 
from  the  commissioners,  nor  the  money  al- 
leged in  the  bill  to  have  been  expended  by 
the  defendants  Maxwell;  and  because  plain- 
tiffs should  have  proceeded  by  bill  of  review, 
or  by  petition  for  rdiearing  in  the  original 
cause  in  which  said  land  was  sold,  to  have 
ttie  sale  set  aside.  The  authorities  agree  that 
it  Is  utterly  Impossible  to  lay  down  any  mle 
or  abstract  propositions  as  to  what  consti- 
tutes multifariousness,  which  can  be  made 
universally  applicable.  1  Barb.  Ch.  Praa 
256.  In  Dunn  v.  Dunn,  26  Orat  291,  296,  it 
Is  held  that  a  bill  is  demurrable  for  multifari- 
ousness; and  cites  Story,  Eq.  PI.  f  271:  "A 
bill  should  not  be  what  la  technically  termed 
'multifarious';  for,  if  it  is  so,  It  is  demurrable, 
and  may  be  dismissed  by  the  court  of  its  own 
accord,  even  If  it  is  not  objected  to  by  the 
defendant    By  multifariousness  in  a  bill  Is 


meant  the  Improperly  Joining  In  one  bill  dis- 
tinct and  independent  nuktters,  and  thereby 
confounding  them;  as,  for  example,  the  unit- 
ing in  one  bill  of  several  matters  perfectly 
distinct  and  unconnected  against  one  defend- 
ant, or  the  demand  of  several  matters  of  a 
distinct  and  Independent  nature  against  sev- 
eral defendants  in  the  same  biU."  Note  to  the 
same  section:  "Multifariousness  mnst  be  ob- 
jected to  by  the  defendant  on  demurrer,  and 
cannot  be  objected  to  by  blm  at  the  hearing. 
But  the  court  may,  however,  take  tlie  objec- 
tion at  the  hearing  sua  sponte;  for  the  conrt 
is  not  bound  to  allow  a  bill  of  such  a  natme, 
although  the  parties  may  not  take  tiie  ob- 
jection in  season." 

The  principal  allegation  of  the  bin,  giving 
excuse  for  the  delay  in  bringhig  tbls  salt  is 
In  the  fcdlowing  words  (referring  tn  the  sale 
of  the  1,464  acres  of  land  sought  to  t>e  set 
aside):  "Of  this  sale  these  plaintiff  beixi 
were  kept  in  profound  ignorance  nntU  long 
after,  and  plaintiff  Miller,  having  been  ap- 
pointed as  administrator  solely  on  account  of 
his  official  position  as  sheriff,  had  never  paid 
any  attention  whatever  in  the  matter." 
While  this  allegation  Is  hardly  as  definite  as 
It  should  be,  perhaps,  and  falls  to  show  the 
length  of  time  they  were  so  kept  in  Ignorance 
of  such  sale,  or  to  show  what  efforts,  If  any, 
they  made  to  ascertain  the  facta,  yet  it 
makes  very  definite  charges  of  frand  and  con- 
spiracy to  wrong  the  plaintiffs,  and  Is  deemed 
sufficient  to  warrant  an  Investigation.  More 
than  three  years  had  elapsed  after  the  sale 
before  this  suit  was  brought,  and  yet  It  !■  ad- 
mitted by  plaintiff  M.  G.  Wnilams,  In  his  tes- 
timony, that  he  knew  of  the  sale  from  Mc- 
Crum himself  a  few  days  after  the  sale,  that 
McOrum  had  bought  the  land,  and  that  the 
sale  had  been  confirmed,  and  that  he  had  a 
talk  with  appellant  about  It  This  sale  wss 
made  and  confirmed  in  September,  1888.  This 
suit  was  instituted  in  February,  1892.  The 
record  shows  that  Hanson,  the  husband  of 
one  of  the  heirs,  and  the  only  one  with  whom 
appellant  was  in  correspondence,  and  who 
bad  employed  appellant  as  attorney  tn  their 
behalf,  was  Informed  cft  the  time  the  sale 
was  to  take  place;  Uiat  he  informed  appel- 
lant that  he -would  be  present  at  th«  sale; 
that  he  could  not  get  the  balance  of  the  heirs 
to  do  anything;  and  that  he  would  have  to 
buy  It  himself.  He  failed  to  attend  the  sale, 
and  was  Informed  by  appellant  Immediately 
after  the  sale  of  the  result  of  the  sale,  and 
that  If  he  would  come  on  and  take  the  land 
at  what  It  cost  the  purchaser,  repaying  t» 
him  the  ptwchase  money  wlilch  be  had  paid 
out,  and  securing  the  balance  thereafter  to 
become  due,  he  could  do  so.  The  property 
was  not  purchased  by  McOrom  for  plaln- 
tUfs.  He  was  not  authorised  to  bid  for  them, 
nor  was  any  person.  He  could  not  have 
required  them  to  take  it  off  hia  hands.  A^ 
though  the  plaintiffs  knew  immediately  aft- 
er the  sale  all  about  It,  the  price  It  brought, 
and  the  offer  to  them  to  take  the  property 
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on  the  terms  of  the  sale,  yet  they  Tlitn- 
ally  repudiated  the  trust,  U  anything  was 
created  In  their  favor,  and  with  full  kno^- 
edge  of  the  sale  and  the  price  the  proper^ 
brought,  and  the  confirmation  of  the  sale, 
(tood  by  more  than  three  years  after  the  con- 
firmation without  talcing  any  steps  to  correct 
the  wrong  of  which  they  complain. 

The  plaintiff  M.  G.  Williams  in  his  testlmo- 
ny  says  that  a  few  days  after  the  sale  he 
■aw  the  purchaser,  McOmm,  who  said  to 
him,  "Tou  owe  mo  a  set-up  for  buying  your 
Cameron  land;"  that  he  asked  McCrum  if 
the  sale  had  been  confirmed,  and  he  said  it 
bad;  and  he  also  states  that  he  had  aju  in- 
terview with  appellant  concerning  the  sale 
some  time  after  the  sale  of  the  land,  and 
charged  him  In  said  interview  with  frand  In 
relation  to  the  sale.  So  it  appears  that  plain- 
tiffs had  notice  of  the  fraud,  if  any  there 
was,  Immediately  after  the  sale.  In  Whi^ 
talcer  r.  Improvement  Co.,  34  W.  Va.  217, 
12  S.  E.  S07  (Syl.  point  2):  "He  who  elects 
to  set  aside  his  contract' for  fraud  must  bring 
suit  for  the  purpose,  without  unreasonable 
delay,  after  discovery  of  the  fraud,  unless 
there  be  good  reason  to  excuse  it;  otherwise 
his  delay  will  deny  him  relief."  In  this  34 
W.  Va.  and  12  S.  £.  case,  the  question  of 
laches  Js  well  discussed.  In  Newcomb  v. 
Brooks,  16  W.  Va.  32,  it  is  held  that  a  suit 
to  avoid  a  sale  for  fraud  must  be  brought 
In  a  reasonable  time,  though  the  property 
remains  In  the  hands  of  the  fiduciary.  In 
Strong  V.  Strong,  102  N.  T.  69.  5  N.  B.  799, 
It  is  held  that  the  right  to  rescind  a  con- 
tract for  fraud  must  be  exerciised  immediate- 
ly upon  discovery  thereof,  and  any  delay  In 
doing  BO,  or  the  continued  use  and  occupa- 
tion of  the  property  received  under  the  con- 
tract, will  be  deemed  an  election  to  con- 
firm It  Also,  In  Schlffer  v.  DIete,  83  N.  T. 
300:  A  vendee  entitled  to  rescind  a  contract 
for  frand  must  act  promptly  on  discovery  of 
the  fraud,  and  restore,  or  offer  to  restore, 
the  property.  By  dealing  with  It  as  owner 
after  such  discovery,  deprives  him  of  this 
remedy.  In  Hunt  v.  Blanton,  89  Ind.  38,  an 
offer  to  rescind  a  purchase  of  land  for  fraud, 
made  five  months  after  the  conveyance, 
without  any  reason  for  the  delay,  comes  too 
late.  Mr.  Justice  Lawrence,  in  delivering  the 
opinion  of  the  court  in  Cox  v.  Montgomery. 
36  111.  396,  says:  "In  a  country  where  the 
values  of  real  estate  change  as  rapidly  as 
In  Illinois,  it  would  be  clearly  unwise  to 
permit  a  purchaser  of  land  to  retain  It  for 
nearly  18  months  after  the  discovery  of  fraud 
before  filing  his  bill  to  rescind.  This  is  an 
unreasonable  delay,  which  a  conrt  of  chan- 
cery cannot  tolerate."  This  case  was  re- 
versed and  remanded,  with  leave  to  appellee 
to  explain,  if  he  could,  the  delay  In  the  In- 
stitution of  his  suit  In  Sleveliing  v.  Litzler, 
81  Ind.  13:  "The  party  claiming  to  rescind 
a  contract  of  sale  on  acconnt  of  fraud  must 
act  at  once  upon  discovery  of  the  frand,  and 
be  cannot  postpone  discovery  by  neglect  to 
81  S.B.-68 


nse  ordinary  diligence.  This  rule  must  be 
strictly  enforced,  where  the  law  affords  a 
complete  remedy  In  damages."  In  the  case 
at  bar  there  is  no  evidence  to  show  that  there 
was  any  effort  whatever  on  the  part  of  plain- 
tiffs to  Inquire  Into  the  matter  of  fraud,  if 
any  there  was,  but  it  is  shown  that  they 
knew  of  the  whole  transaction  within  a  few 
days  after  the  sale;  but  It  seems  that  there 
was  a  great  Increase  In  the  value  of  prop- 
erly of  that  character,  and  In  that  location, 
in  the  course  of  two  or  three  years  after  the 
Judicial  sale,— a  tramway  having  been  pro- 
jected to  run  Into  the  neighborhood  of  the 
land,  which  added  Immensely  to  its  valne. 
Touching  this  same  question.  In  Grymes  v. 
Sanders,  98  U.  S.  55,  the  syllabus  is  as  fol- 
lows: "(2)  Mistake,  to  be  available  In  equity, 
must  not  have  arisen  from  negligence  where 
the  means  of  knowledge  were  easily  accessi- 
ble. The  party  complaining  must  have  exer- 
cised, at  least  the  degree  of  diligence  'which 
may  be  fairly  expected  from  a  reasonable 
person.'  (3)  Where  a  party  desires  to  re- 
.scind,  upon  the  ground  of  mistake  or  fraud, 
he  must  upon  the  discovery  of  the  facts,  at 
once  announce  his  purpose,  and  adhere  to  it 
If  he  be  silent  and  continue  to  treat  the 
property  as  his  own,  he  will  be  held  to  hare 
waived  the  objection,  and  will  be  as  conclu- 
sively bound  by  the  contract  as  If  the  mis- 
take or  fraud  had  not  occurred.  This  ap- 
plies peculiarly  to  speculative  property, 
which  is  liable  to  large  and  constant  fluctu- 
ations in  value.  .(4)  A  court  of  equity  Is  al- 
ways reluctant  to  rescind,  unless  the  parties 
can  be  put  back  in  statu  quo.  If  this  can- 
not be  done,  it  will  give  such  relief  only 
where  the  clearest  and  strongest  equity  im- 
peratively demands  it"  1  Pom.  Eq.  Jur.  i 
419:  "A  court  of  equity,  which  Is  never  ac- 
tive In  relief  against  conscience  or  public 
convenience,  has  always  refused  its  aid  to 
stale  demands,  where  the  party  has  slept  up- 
on his  rights  for  a  great  length  of  time. 
Nothing  can  call  forth  this  court  Into  activ- 
ity but  conscience,  good  faith,  and  reason- 
able diligence.  The  principle  has  in  fact  two 
aspectSr-one  of  them  wholly  Independent' of 
any  statutory  limitations,  and  the  other  with 
reference  to  such  statute."  In  Trader  v. 
Jarvls.  23  W.  Va.  100  (Syl.  point  2):  "Delay 
in  the  assertion  of  a  right,  unless  satisfac- 
torily explained,  even  where  It  does  not  con- 
stitute a  positive  statutory  bar,  operates  in 
equity  as  an  evidence  of  assent  acquies- 
cence, or  waiver,  and  especially  Is  such  the 
case  in  suits  to  set  aside  transactions  on 
acconnt  of  frand  or  Infancy.  Laches  and 
neglect  are  always  discountenanced  by  a 
court  of  equity." 

It  is  clearly  shown  that  neither  of  the  Max- 
wells had  any  Interest  in  the  purchase  at 
the  time  of  the  sale,  nor  nntil  more  than  a 
year  after  the  confirmation,  and  the  plain- 
tiffs ntterly  fall  to  establish  their  allegations 
of  conspiracy.  There  was  no  concealment 
In  the  actions  of  the  defendants  McCrum  or 
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the  Maxwells.  Their  acta  were  all  frank  and 
open.  Plaintiffs  wholly  fall  to  prove  any 
conspiracy  or  any  Intended  fraud  on  the  part 
of  the  defendant  McCrum,  the  purchaser,  or 
either  of  the  Maxwells.  The  circuit  court 
held  that,  by  reason  of  the  laches  of  plain- 
tiffs In  bringing  their  suit,  they  were  not 
entitled  to  charge  against,  and  recover  from, 
defendants  McCrum  and  C.  H.  Maxwell  any- 
thing by  reason  of  the  matters  set  up  In  the 
bill,  but  that,  by  reason  of  the  relationship 
of  attorney  and  client  that  existed  between 
them  and  defendant  W.  B.  Maxwell,  they 
were  entitled  to  recover  from  him,  as  set 
forth  In  the  decree.  If  W.  B.  Maxwell  per- 
formed his  whole  duty  to  plaintiffs,  his  cli- 
ents, in  relation  to  the  sale,  as  it  appears 
from  the  record  he  did,  having  informed 
them  of  the  time  and  terms  of  sale  prior 
thereto,  and  having  assurance  from  them 
that  they  would  be  present  to  attend  the 
same,  after  the  sale  was  made  and  con- 
firmed, of  which  they  were  advised,  Max- 
well had  nothing  further  to  do  as  attorney, 
unless  plaintiffs  within  a  reasonable  time 
took  some  action  in  relation  to  the  sale,  or' 
raised  objection  to,  or  protest  against,  it; 
but,  having  remained  silent,  his  relation  of 
attorney  for  them  ceased  so  far  as  the  land 
was  concerned,  and  the  moment  such  rela- 
tion ceased  be  was  at  liberty  to  purchase  the 
land  or  an  interest  in  It;  and  if  by  their 
laches  they  were  not  entitled  to'  relief  against 
McCrum,  the  purchaser,  how  can  they  be  In- 
jured by  Maxwell  purchasing  an  Interest  in 
the  property  from  McCrum,  who  is  entitled 
to  hold  it?  The  exceptions  to  the  commis- 
sioner's report  relate  to  the  value  of  the 
land,  the  profits  made  npon  it  by  the  defend- 
ants, the  rental  value  of  the  Parsons  farm, 
etc.;  which,  in  the  view  of  the  case  I  have 
taken,  are  immaterial. 

For  the  reasons  herein  stated,  the  decree 
complained  of  is  reversed  and  annulled;  and, 
the  court  proceeding  to  render  such  decree 
as  the  circuit  court  should  have  rendered 
on  the  hearing  of  the  cause,  it  is  adjudged, 
ordered,  and  decreed  that  the  bill  in  this 
cause  be  dismissed,  but  without  prejudice 
to  the  plaintiffs  to  take  such  proceedings  as 
they  may  be  advised  to  take  against  the  de- 
fendant W.  B.  Maxwell  to  recover  the  va- 
rious sums  of  money  collected  by  him  for 
plaintiffs  in  the  said  cause  of  Cameron's  ad- 
ministrator against  Williams  and  others,  the 
collection  of  which  was,  sought  to  be  en- 
forced In  this  cause,  and  that  the  defendant 
W.  B.  Maxwell  recover  his  costs  by  him  ex- 
pended In  bis  defense  of  this  suit  In  the  cir- 
cuit court,  of  Tucker  county. 

(45  W.  Va.  406) 

SCHWARTZ  V.  SHtTLIi. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Nov.  80,  1888.) 

MaSTBR   AMI)    SbBVANT— NbOLIOBNOE— PROZIlIATa 

Causb— Province  of  Coitrt— Inbtrcctions. 
1.  The  measure  of  care  imposed  upon  the  mas- 
ter for  the  safety  of  his  serrant  in  the  use  of 


dynamite  Is  that  ordinary  caie  which  reasonaUe 
and  prudent  men  wonid  and  do  exercise  under 
like  circamstances.  Zinc  Co.  v.  Martin's  Adm'r, 
22  S.  m  869,  93  Va.  791. 

2.  The  proximate  cause  of  an  Injory  is  tbe  lut 
negligent  act  contri  bating  thereto,  and  without 
which  snch  injury  would  not  have  resnited. 

3.  Where  the  evidence  is  not  contradictoty, 
proximate  cause  la  a  question  of  law  to  be  deter- 
mined by  the  court,  and  not  a  qnestion  of  fact 
to  be  submitted  to  a  jury. 

4.  A  person  may  admit  moral  guilt  of  a  wrong 
in  cases  where  he  is  not  legally  liable;  henca 
an  instruction  to  the  effect  that,  although  the 
defendant  admitted  his  negligence  caused  the  in- 
jury, the  i^Iaintiff  is  not  entitled  to  recover,  im- 
lesa  the  evidence  including  snch  admission  ahows 
that  the  defendant  was  negligent,  and  that  sock 
negligence  was  the  proximate  cause  of  the  in- 
jury, is  not  improper,  and,  when  asked,  ahonld 
be  given. 

6.  An  instruction  to  the  effect  that  if  the  jury 
believe  that  the  defendant  was  negligent,  and 
that  snch  negligence  was  the  proximate  cause 
of  tbe  injury  complained  of,  they  mast  find  for 
the  plaintiff,  althongb  they  believe  another  per- 
son's negligence  intervened  between  the  Dili- 
gence of  the  defendant  and  the  injoxy,  is  ano- 
neons. 

(Syllabus  by  the  0>urt) 

Error  to  circuit  coart.  Mineral  oonnty:  B. 
W.  Dalley,  Jr.,  Judge. 

'    O.  Wood  Dailey,  tar  plaintiff  tat  error.    F. 

M.  B«ynold8,  for  defendant  in  error. 

DE24T,  3.  An  action  of  trespass  on  tbs 
case,  instituted  by  A.  F.  Schwartz  against 
Li.  E.  Shull  and  others,  resulted  in  a  verdict 
for  the  plaintiff  for  the  sum  of  $1,200. 
Defendant  Shull  appeals,  and  rellea  on  the 
following  assignment  of  errors:  "First. 
Overruling  petitioner's  demurrer  to  tbe  plain- 
titTs  amended  declaration.  Second.  Refus- 
ing to  give  petitioner's  instmction  A,  as  set 
ont  In  bill  of  exception  No.  1.  TUrd.  Giv- 
ing the  three  instructions,  and  each  of  them, 
at  the  instance  of  the  plaintiff,  as  set  out  in 
bill  of  exception  No.  2.  Fourth.  Refusing 
to  give,  at  the  instance  of  petitioner,  insitruc- 
tions  Nos.  3,  4,  7,  8,  11,  13a,  14,  17,  and  1& 
as  asked,  and  as  set  out  in  petltioner'B  bill 
of  exception  Na  3,  and  in  modifying  Nos.  7 
and  14,  as  set  out  In  said  bill  of  exception. 
Fifth.  Overruling  petitioner's  motion  In  ar- 
rest of  judgment  and  for  a  new  trial,  aa  aet 
out  in  defendant's  bill  of  exception  No.  4. 
Sixth.  Overruling  petitioner's  objection  to 
that  part  of  the  testimony  of  Mary  Scbwarta, 
wife  of  the  plaintiff,  aet  ont  In  petitioner's 
bill  of  exception  No.  5,  and  in  refusing  to  ex- 
clude such  evidence  from  the  jury." 

As  cause  for  demurrer,  defendant  says  that 
it  is  not  negligence  to  carry  dynamite  and 
caps  In  sawdust.  In  an  exposed  condition,  on 
a  locomotive  engine,  unprotected  from  siwrks 
thrown  off  by  such  engine.  The  resnlt  of 
the  accident  is  a  snfilclent  answer  to  this. 
It  was  a  dangerons  explosive,  carried  In  a 
dangerous  place,  in  dose  proximity  to  de- 
fendant's employes  on  such  engine,  by  bis 
direction.  A  person  of  ordinary  pmdence. 
fully  advised  of  the  dangerons  character  of 
dynamite,  would  not  undertake  such  risks. 
In  the  case  of  Zinc  Co.  T.  Martin's  Adm'r, 
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93  Va.  791,  22  a  B.  889,  the  law  is  stated 
correctly  to  be:  "The  measure  of  care  Im- 
posed upon  the  master  for  the  safety  of  his 
eervant  in  the  use  of  dynamite  is  that  ordi- 
nary care  which  reasonable  and  prudent  men 
would  and  do  exercise  under  like  circum- 
stances,"—such  care  being  regulated  to  a 
great  extent  by  the  dangerous  character  of 
the  article;  a  stick  of  dynamite  requiring 
more  care  than  a  potato,  although  both  might 
be  dangerously  handled. 

Petitioner's  first  Instruction,  which  Is  in 
these  words:  "The  court  Instructs  the  Jury 
that  the  eyidence  in  this  case  is  not  sufficient 
to  sustain  the  Issue  on  the  part  of  the  plain- 
tiff, and  they  should  find  a  verdict  for  the 
defendant,"— Is  virtually  nothing  more  than 
a  demurrer  to  the  declaration.  From  the 
plaintiff's  standpoint,  the  declaration  has 
been  fully  proven;  and  the  allegation  that 
the  evidence  is  Insufficient,  although  It  fully 
tends  to  sustain  every  averment  of  the  dec- 
laration, being,  in  effect,  a  demurrer  to  the 
evidence.  Is  equivalent  to  saying  that  the 
plaintiff  has  no  cause  of  action.  The  court, 
therefore,  could  not  do  otherwise  than  to  hold 
such  Instruction  bad.  The  plaintiff's  evi- 
dence establishes  the  facts  to  be  as  follows: 
That  the  defendant  Shull  placed  some  ex- 
plosive caps  in  an  open  box  containing  eight 
sticks  of  dynamite  placed  In  sawdust,  and 
directed  an  employ^  by  the  name  of  Davis 
to  take  the  same  to  the  tram  road,  and  put 
it  on  the  engine;  that  Davis,  in  obedience 
to  such  direction,  set  such  open  box  on  the 
tender;  tliat  after  the  engine,  to  which  sev- 
eral trucks  were  attached,  had  proceeded 
some  distance,  the  engineer  noticed  the  saw- 
dust was  on  fire,  and  called  to  the  plaintiff, 
who  was  riding  on  the  tender  as  an  employs 
of  the  defendant  to  throw  the  box  off.  He 
promptly  did  so,  and  while  he  was  in  the  act 
of  doing  it  the  dynamite  exploded,  and  seri- 
ously injured  him.  This  evidence  is  certain- 
ly sufficient  to  go  to  the  Jury  on  the  ques- 
tion of  negligence,  and  it  would  be  for  it,  and 
not  the  court,  to  say  whether  the  defendant, 
in  directing  the  explosives  to  be  placed  on 
the  engine  in  their  exposed  and  dangerous 
condition,  was  exercising  the  ordinary  care 
of  a  prudent  man  towards  liis  employes.  As 
to  whether  defendant  Shull  directed  Davis 
to  put  the  dynamite  on  the  engine  is  a  dis- 
pifted  question,  the  plaintiff's  evidence  tend- 
ing to  prove  that  he  did,  while  the  defend- 
ant's evidence  tends  to  the  contrary;  thus 
raising  a  question  for  the  Jnry  to  determine. 

Taking  up  the  numerous  instructions  re- 
fused to  the  defendant,  we  find  the  court  re- 
fused to  give  instruction  No.  3,  which  is  as 
follows:  "The  court  instructs  the  Jury  that, 
even  If  they  believe  from  the  evidence  that 
defendant  Shull  put  the  caps  spoken  of  in 
the  evidence  into  a  box  with  dynamite,  and 
told  the  witness  John  Davis  to  carry  it  over 
to  the  train,  and  put  it  on  the  en^ne,  and 
said  Davis  put  the  same  on  the  tender,  and 
though  the  Jury  may  believe  that  such  ac- 


tion on  the  part  of  said  Davis  was  negli- 
gent, and  that  such  negligence  was  the  prox- 
imate cause  of  the  plaintiff's  injnries,  yet 
that  does  not  constitute  negligence  on  the 
part  of  said  Shull."  This  instruction  tries 
to  make  a  distinction  between  the  tender 
and  the  engine,  which  is  untenable,  as  the 
tender  Is  a  necessary  part  of  the  engine, 
and  Is  that  part  on  which  it  was  shown  the 
employes  were  In  the  habit  of  carrying  ar- 
ticles for  the  company's  use.  Such  a  dis- 
tinction Is  a  mere  quibble,  especially  in  the 
face  of  the  fact  that  the  defendant  denies 
telling  Davis  to  put  the  box  on  the  engine. 

Instruction  No.  4,  refused,  is  as  follows: 
"The  court  instructs  the  Jury  that  if  they 
believe  from  the  evidence  that  defendant 
Shull  told  witness  John  Davis  to  take  the 
box  with  dynamite  and  caps  in  it  over  to 
the  tram  road,  and  that  said  Davis  took  the 
same  over,  and  put  it  on  the  tender,  and 
that  to  do  BO  was  negligence,  and  that  such 
negligence  caused  the  plaintiff's  injury,  yet 
such  negligence  was  the  negligence  of  said 
Davis,  a  fellow  servant  of  the  plaintiff,  and 
that  for  such  negligence  the  defendant  Is 
not  responsible."  This  instruction  was  also 
properly  refused,  as  the  Jury  had  the  right 
to  infer  from  the  evidence  In  the  case  that 
Davis,  in  placing  the  box  on  the  tender,  was 
acting  in  obedience  to  the  instruction  of  the 
defendant,  and  not  in  disobedience  thereto. 

Instructions  7,  11,  17,  and  18  are  as  fol- 
lows: (7)  "The  court  instructs  the  Jury  that 
if  they  believe  from  the  evidence  that  the 
plaintiff,  by  his  own  negligence,  or  want  of 
care  and  prudence,  contributed  directly  to 
the  injuries  which  he  received,  then  they 
should  find  a  verdict  for  defendant  Shull, 
although  they  may  believe  that  he  also  was 
negligent  in  the  matter."  (11)  "The  court 
Instructs  the  Jury  that  if  tliey  believe  from 
the  evidence  that  the  plaintiff's  Injuries  re- 
sulted from  the  explosion  of  the  dynamite 
when  the  plaintiff  threw  it  from  the  tender, 
or  when  it  struck  the  ground  or  rocks,  and 
that  the  said  plaintiff  knew,  or  ought  to  have 
known,  that  it  was  dangerous  to  handle  said 
dynamite  in  that  condition,  and  the  Jury  fur- 
ther believe  from  all  the  evidence  In  the 
case  that  it  was  dangerous,  and  that  It  was 
Imprudent  and  careless  in  him  to  do  so,  then 
they  should  not  find  a  verdict  In  favor  of 
the  plaintiff."  (17)  "The  court  instructs  the 
Jury  that,  though  they  may  believe  from  the 
evidence,  even  under  the  Instructions  of  the 
court,  that  the  defendant  Shull  was  guilty  of 
negligence,  yet  if  they  further  believe  from 
the  evidence  that  the  plaintiff  was  guilty  of 
carelessness  or  Imprudence  that  contributed 
directly  to  his  injuries,  they  should  find  for 
the  defendant"  (18)  "The  court  Instructs  the 
Jnry  that  if  they  believe  from  the  evidence 
that  it  would  have  been  less  dangerous  to 
throw  the  dynamite  off  on  the  upper  side 
of  the  road  than  on  the  lower  side,  and  that 
the  plaintiff  knew  that  fact  or  should  have 
known  It  and  yet  threw  the  box  off  on  the 
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upper  aide,  when  he  could  haye  thrown  it 
off  on  the  lower  side,  then  the  plaintiff  la 
not  entitled  to  recover."  These  Instructions 
raise  questions  of  contrlbatory  negligence. 
This  does  not  appear  In  the  case^  for  the 
undisputed  evidence  plainly  frees  plaintiff 
from  all  contributory  negligence.  It  shows 
he  was  endeavoring  to  save  the  defendant's 
property  and  the  lives  of  himself  and  others 
from  destruction,  and  he  did,  under  the  clr- 
cum'stances,  only  what  a  brave  man  could 
do,  while  a  coward  might  have  fled,  and 
left  the  property  of  his  employers,  and  bis 
fellow-  servants,  to  their  uncertain  fate.  Un- 
der the  circumstances  it  was  the  duty  of 
the  court  to  settle  the  question  of  contrlba- 
tory negligence  in  favor  of  the  plaintiff,  as 
the  evidence  Justifies  no  other  course.  In- 
struction No.  7,  modified,  which  is  as  fol- 
lows: "The  court  Instructs  the  Jury  that  if 
they  believe  from  the  evidence  that  the 
plaintiff,  in  taking  up  the  box  of  dynamite, 
and  throwing  It  from  the  tender,  showed  a 
want  of  reasonable  care  and  prudence,  and 
that  such  want  of  care  and  prudence  was 
the  proximate  cause  of  the  injuries  he  re- 
ceived, then  the  Jury  should  find  for  the  de- 
fendant,"—was  more  than  the  law  entitled 
the  defendant  to  have  on  the  qnestion  of 
contributory  negligence.  Instruction  No.  8 
is  liable  to  the  same  objections  as  instrnc- 
tlons  Nos.  3  and  4.  It  is  as  follows:  "The 
court  Instructs  the  Jury  that  if  they  believe 
from  the  evidence  that  the  defendant  ShuU, 
after  he  put  the  caps  into  the  box  with  the 
dynamite,  told  the  witness  Davis  to  take  the 
box  down  to  the  tram  road,  and  put  it  on 
the  engine,  or  told  him  to  take  it  over  to  the 
tram  road  without  telling  him  what  to  do 
with  it  after  getting  it  there,  and  believe 
that  plaintiff,  Schwartz,  and  others  working 
on  construction  of  tram  road,  were  going  up 
on  the  train,  together  with  Charles  Bender, 
acting  as  engineer,  and  Davis  as  fireman,  in 
charge  of  the  logging  train,  then  said  ShuU 
Is  not  liable  in  this  case  because  he  failed, 
after  he  got  to  the  tram  road,  and  before  or 
after  starting,  to  ascertain  where  said  dyna- 
mite or  caps  had  been  placed  for  carriage; 
and  is  not  liable  in  this  action  because  they 
were  placed  together,  by  said  Davis,  on  the 
back  of  the  tender,  even  if  the  Jury  believe 
that  It  was  negligence  in  said  Davis  to  put 
them  there,  and  that  the  plaintiff's  injuries 
resulted  directly  from  such  negligence." 

Defendant's  instruction  13a  is  as  follows: 
"The  court  instructs  the  jury  that,  even  if 
they  believe  from  the  evidence  that  defend- 
ant Shull,  after  the  explosion,  and  injury  of 
the  plaintiff,  stated  or  admitted  that  he  was 
to  blame  in  the  matter,  or  tliat  it  was  his 
fault,  yet  that  does  not  entitle  the  plaintiff 
to  recover  unless  the  evidence  in  the  case 
before  the  Jury,  Including  such  statement  of 
said  Shull,  if  the  Jury  believe  it  was  made, 
under  the  Instructions  given  by  the  court, 
shows  that  the  said  Shull  was  negligent, 
and  that  his  negligence  was  the  direct  and 


praziinate  cause  of  plalntUFs  iDjories." 
This  instmction  should  have  been  glren,  for 
a  person  may  acknowledge  that  he  is  moral- 
ly responsible  for  an  act  when  not  l^all; 
so.  He  may  feel,  on  account  of  senaltlTe- 
ness,  that  by  using  more  prudence  than  the 
law  requires,  or  by  having  prevented  a  re- 
mote cause,  be  might  have  rendered  the 
proximate  cause  of  the  accident  imi>ossible. 

Instruction  No.  14,  refused  by  the  oonrt  and 
No.  14,  as  modified  by  the  court,  applied 
alone  to  the  allowance  of  doctor's  bills;  Na 
14  being  that  no  such  bills  should  be  allowed, 
and  the  modified  Instruction  allowing  such  as 
had  been  established  by  prooL  The  declara- 
tion allege^  among  other  things,  that  the 
plaintiff  "incurred  great  and  heavy  expense 
in  his  endeavor  to  be  cured  of  the  said  in- 
Juries,  which  exi>en8e  amounted  to  the  sum  ot 

dollars."    The  court  therefore  did  not 

err  in  this  instruction,  as  plahitiff  bad  the 
right  to  recover  his  curative  expenses,  to- 
gether with  his  other  damages,  if  the  same 
did  not  exceed  the  amount  claimed,  to  wit, 
$6,000.  Nor  is  instruction  14,  as  modified,  in- 
consistent with  instruction  No.  1  given  for 
plaintiff.  No.  1  tells  the  Jury  to  allow  him 
his  medical  expenses,  while  No.  14^  as  modi- 
fied, limits  the  same  to  the  amount  proved  to 
have  been  expended. 

Plaintlfrs  histructlons  Nos.  1  and  S,  which 
are  as  follows,  to  wit:  (1)  "The  court  in- 
structs the  Jury  that,  if  they  find  the  issoe 
for  the  plaintiff,  Schwartz,  In  determining  Ok 
measure  of  damages  they  may  take  into  con- 
sideration the  mental  and  physical  pain  and 
suffering  endured  by  the  plaintiff  since  he 
received  the  injury  complained  of,  in  conse- 
quence thereof,  the  character  and  extent  of 
such  injury,  and  its  continuance,  if  perma- 
nent, together  with  his  loss  of  time  and  serv- 
ice^ and  bis  disability,  if  any,  resulting  from 
said  injury,  to  earn  a  livelihood  for  hlms^ 
and  family,  and  his  necesaary  expenses  for 
medicine  and  medical  attention;  and  naay  find 
for  him  such  sum  as,  in  the  Judgment  of  the 
Jury  under  the  evldenc^  will  be  a  fair  com- 
pensation for  the  injury,  not  to  exceed  the 
sum  of  five  thousand  dollars."  (8)  "The  comt 
instructs  the  Jury  that  If  they  belleye  from 
the  evidence  that  the  plaintiff,  Schwartz,  was 
injured  by  the  explosion  of  dynamite,  as  com- 
plained of  in  the  declaration,  and  that  the 
negligence  of  the  defendant  Shull  was  tiae 
proximate  cause  of  the  injury  received  by  the 
plaintiff,  then  they  must  find  a  verdict  for 
the  plaintiff,"— properly  propound  the  law. 
and  were  rightly  given. 

Plaintiff's  instruction  No.  2  is  as  follows,  to 
wit:  "The  court  Instructs  the  Jury  that  if 
they  believe  from  the  evidence  that  the  de- 
fendant Shull  was  guilty  of  negligence  In 
putting  the  dynamite  mentioned  in  the  evi- 
dence In  a  box,  and  in  with  it  caps  for  ex- 
ploding such  dynamite,  and  putting  sawdnst 
on  it,  without  the  box  so  packed  being  cov- 
ered or  protected,  then  they  must  find  for  the 
plalntifC,  U  they  believe  snch  n^llgence  of 
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the  defendant  to  have  been  the  prozimats 
cause  of  tbe  Injury  complained  of,  altboi^h 
tbey  may  further  believe  from  the  evidence 
that  the  witness  Davis  was  negligent  in 
placing  Bald  box  so  unprotected  on  the  ten- 
der of  the  engine."  This  Instruction  should 
not  have  been  given,  for  it  is  misleading,  in 
that  It  submits  to  the  jury  the  question  of 
determiuing  whether  the  defendant's  negli- 
gence In  putting  the  caps  and  dynamite  to- 
gether, packed  in  sawdust,  In  an  uncovered 
box,  was  the  proximate  cause  of  the  plain- 
tiff's Injury.  This  is  a  legal  question,  and 
should  have  been  determined  by  the  coort. 
The  legal  definition  of  the  word  "proximate" 
is  very  hard  for  those  unlearned  in  the  law 
to  understand,  and  the  Jury  might  easily  be 
misled  into  the  belief  that  any  act  of  negli- 
gence^ however  remote,  was  the  proximate 
cause  of  an  accident  Cooley,  Torts,  76, 
states  the  law  to  be:  "If  the  original  act 
was  wrongful,  and  would  naturally,  accord- 
ing to  the  natural  course  of  events,  prove 
Injurious  to  some  other  person  w  persons, 
and  does  actually  reanit  in  Injury  through 
the  Intervention  of  other  causes  which  are 
not  wrongful,  the  injury  shall  be  referred  to 
the  wrongful  cause,  passing  by  thoae  which 
were  innocent.  But,  if  the  original  act  only 
becomes  injurious  in  conBeqnence  of  the  in- 
tervention of  some  distinct  wrongful  act  ot 
omission  by  another,  the  injury  ataall  be  im- 
puted to  the  last  wrong  as  the  proximate 
cause,  and  not  to  that  which  was  more  re- 
mote." The  Instruction  under  consideration 
positively  violates  this  law,  for  it  tells  the 
Jury  that,  if  they  believe  the  defendants 
negligence  was  the  proximate  cause  of  the 
plaintUTs  injury,  they  must  find  for  the 
plaintiff,  "although  they  may  further  be- 
lieve from  tbe  evidence  that  the  witness 
Davis  was  negligent  in  placing  said  box,  so 
unprotected,  on  the  tender  of  the  engine." 
Although  it  may  be  carelessness  to  place  ex- 
plosive caps  and  dynamite  together,  packed 
In  sawdust  yet,  If  not  then  in  an  uncovered 
condition,  exposed  to  fire,  no  accident  could 
possibly  follow.  Now,  if  Davis'  conduct  in 
placing  the  box  uncovered  on  the  tender, 
where  it  was  exposed  to  sparks  from  the 
engine,  could  be  regarded  as  innocent,  and 
not  negligent,  then  the  plaintiff's  careless- 
ness might  be  held  to  be  the  proximate 
cause  of  the  accident  At  the  time  the  box 
was  turned  over  to  Davis  it  was  not  dan- 
gerous, because  not  in  an  exposed  condition. 
If  he  had  negligently  applied  fire  to  the  box 
before  he  reached  the  tram  road,  he  could 
not  have  recovered  for  an  accident  resulting, 
for  his  own  negligence  would  have  been  the 
proximate  cause  thereof.  But  if  be  had  not 
been  aware  what  was  in  the  box,  and  he 
bad  accidentally  dropped  a  spark  therein, 
and  caused  an  explosion,  he  could  have  re- 
covered for  injury  occasioned  thereby,  for 
be  is  Innocent  of  wroas  or  negligence.    The 


proximate  cause  of  the  injury  in  this  case 
was  not  the  placing  the  explosives,  packed 
in  sawdust,  in  a  box  together,  but  it  was 
the  placing  of  such  box,  uncovered,  on  the 
tender  of  the  engine,  where  it  was  exposed 
to  heat  and  sparks,  and  liable  to  explode  to 
the  Injury  of  the  employes  of  the  defendant 
transported  on  such  engine  to  their  place  of 
work.  Had  the  box  been  carefully  covered, 
or  placed  on  some  other,  nnexxwsed  part  of 
the  train,  no  accident  would  have  happened, 
although  it  might  have  been  considered  care- 
less to  pack  explosive  caps  and  dynamite  in 
the  same  box,  and  cover  them  with  sawdust 
Before  they  will  explode  otherwise  than  by 
concussion,  fire  must  reach  them  in  some 
way,— either  by  outside  application  or  spon- 
taneous combustion.  The  latter  is  not  claim- 
ed to  have  resulted.  In  the  case  of  Foley 
V.  Railway  Co.,  48  Mich.  622,  12  N.  W.  879. 
it  was  held  that  a  railroad  company  trans- 
porting nitroglycerin  in  the  customary  way 
was  not  liable  to  its  employ&i  for  injuries 
occasioned  by  the  explosion  thereof,  as  this 
was  a  risk  incidental  to  their  employment 
The  transporting  of  these  explosives  on  the 
tender  of  an  engine  in  an  exposed  condition 
is  extremely  dangerous,  and  is  not  the  cus- 
tomary way,  and  cannot  be  considered  a  risk 
assumed  by  innocent  employes.  Had  the 
witness  Davis  been  the  injured  person,  he 
certainly  could  not  have  complained,  for  his 
negligence  contributed  to  the  accident. 

On  the  subject  as  to  whether  Davis,  In 
placing  the  box  on  the  tender,  was  acting 
under  the  direction  of  the  defendant,  the 
evidence  is  contradictory,  and  It  was,  there- 
fore, a  question  for  the  Jnry  to  determine. 
But  the  instruction  takes  this  question  away 
from  the  jnry  by  telling  them  they  mnst  find 
for  the  plaintiff,  without  consideration  of 
the  question  as  to  who  was  guilty  of  negli- 
gence in  exposing  the  explosives  to  the 
sparks  from  the  engine.  This  Is  a  matter 
of  vital  importance,  and  the  very  gist  of 
this  case;  and  for  this  reason  It  will  have  to 
be  reversed,  and  a  new  trial  awarded. 

The  evidence  of  Mrs.  Schwartz  that  the  de- 
fendant said  "he  did  not  fault  Mr.  Schwarts 
for  throwing  the  dynamite  off;  he  said  it 
was  all  right,"  as  heretofore  shown,  is  Im- 
material, as  Schwartz  plainly  did  only  what 
a  brave  man  could  do,  under  the  circum- 
stances, in  an  effort  to  save  tbe  property  of 
the  defendant  and  the  lives  of  his  employes. 
For  doing  this  no  man  could  "fault"  him; 
much  less  those  he  was  endeavoring  to 
serve.  The  law  does  not  convict  a  man  of 
contributory  negligence  because  he  fails  to 
preserve  himself  to  the  injury  of  others 
through  selfishness  and  cowardice.  For  the 
refusal  to  give  defendant's  Instraction  13a, 
and  the  giving  of  plaintiff's  Instruction  No. 
2,  the  judgment  U  reversed,  tbe  verdict  of 
the  jury  set  aside,  and  a  new  trial  is  award- 
ed. 
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BARTLBTT  t.  TOWN  OF  CIARKSBTJBG. 

(Snpieme  Court  of  Appeals  of  West  Virginia. 

Nov.  30,  1898.) 
HmtloiPALiTT  —  Liability—  Dibcharob  of  Firb- 

WORKB — NSGLIOBNOB   OV   OFFICBRS. 

1.  An  incorporated  town  is  not  liable  for  per- 
sonal injuries  occasioned  by  the  firing  of  squibs, 
rockets,  fireworks,  and  firearms  on  the  streets 
by  a  crowd  of  citizens,  although  such  acts  be 
done  with  the  knowledge  and  consent  of  the 
mayor,  council,  police,  and  other  officers  of  tuch 
corporation. 

2.  As  to  the  powers  and  functions  of  an  in- 
corporated town  of  a  public  governmental  char- 
acter, it  is  not  liable  for  damages  caused  by  the 
wrongful  acts  or  negligence  of  its  officers  or 
agents  therein. 

(Syllabus  by  the  Conrt) 

Error  to  circuit  court,  Harrison  county; 
John  Marsliall  Hagans,  Judge. 

Action  by  B.  B.  Bartlett  against  the  town 
of  Clarksburg.  From  a  Judgment  sustaining 
a  demurrer,  plaintiff  brings  error.    Affirmed. 

W.  Scott,  for  plaintiff  In  error.  John  Basael 
and  M.  M.  Thompson,  for  defendant  In  mor. 

McWHORTBB,  J.  R.  B.  Bartlett  brought 
bis  action  on  the  case  in  the  circuit  conrt 
of  Harrison  county,  to  recorer  damages 
against  the  town  of  Clarksburg  for  personal 
injuries  sustained  by  plaintiff  by  reason  of 
the  discbarge  by  private  persons  of  firearms, 
pqnibs,  rockets,  and  fireworks  at  a  narrow 
place  In  one  of  the  streets  of  said  town,  <»i 
the  ground  that  the  said  fireworks  were  dis- 
charged by  the  consent  and  written  permis- 
sion of  the  mayor,  and  with  tbe  knowledge 
and  consent  of  the  council  and  police  and 
other  officers  of  said  town,  and  that  the  said 
discharge  of  firearms,  flrewwks,  etc,  was  of 
such  a  nature  as  to  be  a  public  nuisance, 
whereby  the  team  of  horses  of  plaintiff  at- 
tached to  his  buggy  became  frightened  and 
unmanageable,  and  beyond  the  control  of 
plaintiff,  and  ran  away,  throwing  plaintiff 
from  blB  buggy  seat,  and  badly  injuring  him, 
for  which  Injuries  plaintiff  alleges  said  town 
is  liable  to  him  for  damages.  The  declara- 
tion contains  two  counts.  Defendant  demur- 
red to  tbe  declaration  and  each  count,  which 
being  argued  and  considered,  the  court  sus- 
tained said  demurrers;  and,  plaintiff  not  de- 
siring to  amend  his  declaration,  the  same  was 
dismissed,  and  Judgment  rendered  in  favor 
of  defendant  for  costs.  No  ground  of  de- 
murrer is  contended  for,  except  that  the  town 
is  not  liable,  and  that  an  action  cannot  be 
maintained  against  the  town  for  the  wrong 
complained  of.  Tbe  appellant  cites  Speir  t. 
City  of  Brooklyn,  189  N.  Y.  8,  34  N.  E.  T27, 
which  is,  as  be  dalms,  on  all  fours  with  the 
case  at  bar,  where  It  la  held  that  "a  city  la 
liable  for  Injury  to  property  by  an  explosion 
of  fireworks  constituting  a  dangerous  public 
nuisance,  when  tbe  display  was  made  under 
a  permit  given  by  the  mayor  of  the  city  act- 
ing under  authority  of  a  city  ordinance." 
''q  tbe  case  under  consideration,  it  is  not  al- 


leged in  tbe  declaration  tbat  tbe  written  per- 
mit was  granted  by  the  mayor  acting  by 
virtue  or  under  authority  of  an  ordinance  <tf 
the  town.  This  is  about  the  only  particular 
in  which  the  two  cases  differ.  In  Speir  v. 
City  of  Brooklyn  the  Judge  says:  "It  la  the 
settled  doctrine  of  the  courts  tbat  a  munici- 
pality is  not  bound  merely  by  the  assent  of 
Its  executive  officers  to  wrongful  acts  of  third 
persons;  nor  could  the  mayor  bind  the  city 
by  a  permit  for  the  granting  of  whlcb  be 
has  no  color  of  authority  from  tbe  oommon 
council,  and  wbicb  was  not  wltbin  tbe  gen- 
eral scope  of  his  authority."  Tbe  case  of 
Speir  T.  City  of  Brooklyn  is  supported  by 
some  other  authorities;  and  I  confess  I  am 
largdy  in  sympathy  with  tbe  decision  In  tbtX 
case,  and  agree  with  Judge  Okey  as  to  tlie 
nuisance  in  the  case  of  Robbison  ▼.  Green- 
ville, 42  Ohio  St.  630,  where  he  says:  "That 
firing  of  cannon  in  a  public  street  of  a  mu- 
nicipal corporation,  except  in  case  of  impera- 
tive and  urgent  necessity,  la  an  Intolerable 
nuisance,  and  that  all  persons  engaged  in 
such  unlawful  act  are  personally  liable  for 
all  damages  caused  thereby,  are  propositions 
concerning  which  there  la  no  room  for  dif- 
ference of  opinion.  But  a  very  different  ques- 
tion la  presented  when  it  Is  attempted  to  fast- 
en liability  for  such  Injuries  on  a  municipal 
corporation." 

In  the  case  at  bar  tbe  acts  complained  of 
are  equally  as  great  a  nuisance  as  the  firing 
of  cannon,  as  stated  in  above  case.  Appel- 
lee contends  that  "tbe  law  in  this  state  has 
been  settled  in  at  least  two  cases  apon  all 
fours  with  this  case,"  viz.  Hendel  ▼.  City  of 
Wheeling,  28  W.  Va.  233,  and  Brown's 
Adm'r  v.  Town  of  Guyandotte,  34  W.  Va. 
290,  12  S.  B.  707.  Cooley  an  Torts  (pages 
7S8,  739)  says:  "Municipal  corporations  are 
to  be  considered— First,  as  parts  of  tbe  gov- 
ernmental macbin«y  of  the  atate.  Initiating- 
for  tbelr  corporations,  and  planning  and  pro- 
viding for  the  customary  local  conveniences 
of  tbelr  people:  second,  as  corporate  bodies, 
through  proper  agencies  putting  into  execo- 
tlon  their  plans,  and  discharging  such  duties 
as  they  have  imposed  upon  themselves,  oe 
as  tbe  state  has  imposed  upon  them;  and. 
third,  as  artificial  iKrsons  owning  and  man- 
aging property.  In  the  last  caitadty  tbey 
are  chargeable  with  all  the  duties  and  obU- 
gations  of  other  owners  of  property,  and 
must  respond  for  creating  or  suffering  nui- 
sances, under  the  same  rules  which  govern 
the  responsibility  of  natural  persons.  •  •  • 
For  taking  or  neglecting  to  take  strictly  gov- 
emmental  action,  municipal  corporations  are 
under  no  reqransiblUty  whatever,  except  Uie 
political  responsibility  to  their  corporatiana 
and  to  the  state.  Tbe  reason  la  that  it  is  in- 
consistent with  the  nature  of  their  powers 
that  they  should  be  compelled  to  respond  to 
Individuals  in  damages  for  the  manner  of 
their  exercise.  Tbey  are  conferred  for  pub- 
lic purposes,  to  be  exercised  within  prescrib- 
ed limits,  at  discretion  for  tbe  public  good; 
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and  there  can  be  no  appeal  from  the  jadg- 
mcnt  of  the  proper  municipal  anthorlttes  to 
the  Judgment  of  courts  and  Juries.  There- 
fore one  shows  no  ground  of  action  whatever 
when  he  complains  that  he  has  suIFered  dam- 
age because  the  city  he  resides  In  has  made 
Insufficient  provision  for  protection  against 
fire,  or  because  cattle  are  not  prohibited  from 
running  at  large,  or  because  coasting  in  the 
highways  is  not  prevented,  or  because  the 
operation  of  an  ordinance  which  prohibits  the 
explosion  of  fireworks  in  the  city  is  tempo- 
rarily suspended,  or  because  provision  is  not 
made  for  lighting  the  streets.  •  *  *  Nei- 
ther is  a  municipal  corporation  responsible 
for  the  failure  of  its  officers  to  discharge 
properly  and  effectively  their  official  datlea; 
for  in  respect  to  these  the  officers  are  not 
properly  the  servants  or  agents  of  the  corpo- 
ration, bat  act  upon  their  own  official  respon- 
sibility, except  as  they  may  be  specially  di- 
rected by  the  corporate  antbority."  In  Eob- 
Inson  T.  Greenville,  supra  (Syl.  point  4):  "An 
assemblage  of  disorderly  persons,  after  hav- 
ing been  engaged  for  several  hours  in  di»- 
cbarglng  a  cannon  In  a  public  street  of  a 
municipal  corporation,  seriously  injured  a 
resident  of  the  corporation,  himself  without 
fault,  by  one  of  such  discharges.  Held,  that 
such  corporation  is  not  liable  for  the  injury, 
although  the  statute  provides  that  the  coun- 
cil shall  have  the  care,  supervision,  and  con- 
trol of  the  streets,  'and  shall  cause  the  same 
to  be  kept  open  and  In  repair,  and  free  from 
nuisance'  (Rev.  St  Ohio,  (  2640);  and  it 
will  make  no  ditteronce  that  the  authorities 
of  auch  corporation,  -with  knowledge  of  such 
firing,  took  no  steps  to  prevent  the  same." 
Also  Borough  of  Norristown  v.  Fitzpatrick, 
94  Pa.  St  121  (Syl.  points  1  and  2):  "(1)  N. 
was  injured,  while  crossing  a  street  in  a 
borough,  by  the  firing  of  a  cannon  by  a  crowd 
of  citizens.  In  an  action  against  the  bor- 
ough to  recover  damages  for  the  injury,  the 
Jury,  in  a  special  v»dlct  found  that  the  can- 
non had  been  fired  at  short  intervals  for  sev- 
eral hours,  at  various  points  in  the  borough; 
that  it  was  not  fired  at  any  public  or  author- 
ized celebration;  that  a  policeman  was  stand- 
ing by,  and  made  no  effort  to  stop  the  firing. 
A  special  act  of  assembly  authorized  the  bor- 
ough to  appoint  policemen,  remove  nuisances, 
etc.  Held,  that  the  borough  was  not  liable. 
(2)  Admitting  that  such  an  assemblage  was 
a  nuisance,  and  that  of  the  worst  kind.  It  la 
one  that  a  municipal  corporation  cannot 
abate  by  the  nse  of  ordinary  appliances,  such 
as  suffice  for  the  removal  of  natural  or  mate- 
rial obstructions  in  or  near  a  highway,  and 
resort  therefor  must  be  had  to  the  police; 
but  for  the  doings  or  misdoings  of  those  who 
compose  this  force  the  municipality  is  not 
liable."  Campbell's  Adm'z  v.  City  Council, 
53  Ala.  627:  "The  city  is  not  UaMe  for  in- 
juries resulting  from  violence,  which  the 
police,  by  diligent  discharge  of  duty,  might 
have  prevented.    Altbongb  appointed  by  the 


city,  the  police  are  quasi  civil  officers,  for 
whose  misfeasance  or  nonfeasance  In  office 
the  city  Is  not  responsible,  though  they  are 
personally  answerable."  City  of  Ia  Fayette 
V.  Tlmberlake,  88  Ind.  330:  "A  municipal  cor- 
poration is  not  liable  for  a  personal  injury 
occasioned  on  its  streets  by  persons  making 
an  unlawful  use  of  Its  streets,  as  by  coasting. 
A  municipal  corporation  is  not  liable  for  fail- 
ure to  exercise  governmental  powers,  as  for 
failure  to  enforce  the  state  laws  or  Its  own 
ordinances.  A  municipal  corporation  Is  not 
liable  for  the  negligence  of  its  police  offlcen. 
They  are  not  its  agents,  but  public  officers." 
Faulkner  v.  City  of  Aurora,  85  Ind.  130:  "A 
city,  after  having  adopted  an  ordinance  pro- 
hibiting, upon  Its  streets,  sports  tending  to 
produce  pereonal  injury,  is  not  liable  for  a 
collision  occurring  upon  a  street  whereby  a 
traveler  was  injured,  as  the  result  of  coast- 
ing; for  sport  thongb  the  sport  was  carried 
on  by  crowds,  publicly,  in  the  presence  of  its 
officere  and  police,  to  the  obvious  danger  of 
persons  using  the  streets."  Ball  v.  Town  of 
Woodbine,  61  Iowa,  83,  IB  N.  W.  846: 
"Where  fireworks  are  discharged  within  the 
limits  of  an  incorporated  town.  In  violation 
of  the  ordinances  of  the  town,  whereby  one 
Is  injured,  the  town  is  not  liable  for  such  in- 
jury, notwithstanding  the  town  council  and 
officers  of  the  town  and  a  majority  of  the 
citizens  actively  participate  in  the  discharge 
of  the  fireworks,  and  the  town,  by  its  officers, 
makes  no  attempt  to  stop  the  proceedings. " 
Hill  V.  City  of  Ohariotte,  72  N.  C.  56:  "A 
municipal  corporation  having  power,  under 
Its  charter,  to  make  ordlna&ces  for  the  safe- 
ty of  its  property  in  the  city,  suspended  for 
a  short  time  the  operation  of  an  ordinance 
forbidding  the  use  of  fireworks  within  the 
city.  During  such  time,  plalntttTs  building 
was  set  on  fire,  and  destroyed,  by  fireworks 
negligently  used  by  boys.  Held,  that  the 
corporation  was  not  liable  for  such  destruc- 
tion." DUL  Mun.  Corp.  {  753:  "A  munic- 
ipal corporation  is  not  liable  to  an  action  for 
damages,  either  for  the  nonezerdse  of,  or 
for  the  manner  in  which,  in  g;ood  faith,  it 
exercises,  discretionary  powers  of  a  public 
or  legislative  character."  Wheeler  v.  City 
of  Cincinnati,  19  Ohio  St  19;  Forsyth  v. 
Mayor,  etc.,  45  Ga.  152;  Fisher  ▼.  City  of 
Boston,  104  Mass.  87. 

Authorities  might  be  multiplied  indefinite- 
ly. While  the  decisions  are  not  all  on  one 
side,  yet  the  great  weight  of  the  authorities, 
including  those  of  our  own  state.  Is  with  the 
action  of  the  circuit  court  In  this  case.  In 
Brown's  Adm'r  v.  Town  of  Ouyandotte,  34 
W.  Va.  299,  12  S.  B.  707  (Syl.  point  1),  It  is 
held  that  "ss  to  the  powers  and  functions 
of  a  town  of  a  public  governmental  charac- 
ter, it  is  not  liable  for -damages  caused  by 
the  wrongful  acts  or  negligence  of  its  offi- 
cers or  agents  therein."  Mendel  v.  City  of 
Wheeling,  28  W.  Va.  234.  The  Judgment 
will  have  to  be  affirmed. 
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(45  W.  Va.  478) 

8TATE  T.  CHBNEY  et  al. 

(Snpreme  Court  of  Appeals  of  West  Virginia. 

Dec.  S,  1888.) 

Taxation— FoRrBiTouE  or  Lakds  roa  Kosbntbi 
— CossTiTCTiovAi,  Law. 

1.  Under  the  act  of  1869,  and  under  aection  6, 
art.  13,  of  the  constitution,  forfeiting  land  for 
nonentry  on  the  tax  books,  where  a  tract  lies 
partly  in  one  county  and  partly  in  another,  en- 
try in  the  county  wherein  its  greater  part  lies 
saves  the  whole  tract  from  forfeiture.  Entry 
in  either  county  would  likewise  save  it. 

2.  Where  a  patent  is  for  a  tract  of  land  of  a 
given  number  of  acres,  and  it  is  entered  for  tax- 
es accordingly,  the  fact  that  the  tract  contains 
a  greater  quantity  will  not  forfeit  the  whole 
or  the  excess  for  nonentry  for  taxation,  nnder 
chapter  126,  Acts  1809,  or  section  6,  art  13,  of 
the  constitution. 

3.  Acts  1869,  c.  12S,  and  section  6,  art  18,  of 
the  state  constitution,  forfeiting  land  for  non- 
entry  for  taxation,  are  not  repugnant  to  amend- 
ment 14  to  the  constitution  of  the  United  States. 

(Syllabus  by  the  l3ourt) 

Appeal  from  drcnlt  court,  CHay  county;  V. 
8.  Armstrong,  Judge. 

BL  R.  Andrews,  for  the  State.  Brown,  Jack- 
son &  Knight,  for  appellees. 

BRANNON,  P.  In  1886  the  state  Ued  its 
bill  In  chancery  in  the  circuit  court  of  Clay 
county  against  M.  A.  C!heney  and  others  to 
sell  10,000  acres  of  land  as  forfeited  for  non- 
entry  for  taxation,  and  Uie  court  decreed  tliat 
the  land  had  not  been  forfeited,  and  dismissed 
the  bill,  and  the  state  appeals.  On  July  21, 
1787,  Virginia,  by  patent,  granted  to  Jacob 
Skyles  a  tract  described  as  containing  32,097 
acres  in  Kanawha  county;  and,  after  Nicholas 
county  was  formed,  the  land  was  in  it;  and, 
after  Clay  county  was  formed,  a  quantity 
of  10,000  acres  of  the  tract  fell  In  Clay  coun- 
ty. None  of  this  land  was  entered  for  tax- 
ation in  Clay  from  Its  formation,  in  1868,  to 
1891;  but  10,000  acres  of  it  was  in  that  year, 
and  up  to  1896,  charged  there  with  taxes. 
The  tract  was  charged  in  Kanawha,  and 
afterwards  in  Nicholas  county,  from  the  date 
of  the  grant  tin  1894,  and  all  taxes  paid.  In 
1869  a  surrey  revealed  the  fact  that  the  tract 
contained  a  greater  acreage  than  the  patent 
stated,— 40,372  acres,  instead  of  32,007.  Be- 
fore tills  the  charge  for  taxation  bad  been 
largely  less  than  the  true  quantity.;  but  after 
1868  it  was  charged  at  40,372  acres  in 
Nicholas.  It  is  on  the  omission  to  charge 
any  of  It  In  C3ay  from  1858  to  1881  that  the 
bill  bases  Its  prayer  for  the  sale  of  the  10,000 
acres  lying  In  Clay.  True,  the  argument  of 
counsel  refers  to  the  fact  that  up  to  1869 
too  small  a  quantity  was  charged  In  Nicholas; 
but  that,  if  material,  is  not  a  fact  stated  in 
the  bill  as  a  basis  of  Eelief,  but  only  the  omis- 
sion in  CHay.  The  charge  in  Nicholas  was 
for  quantity  on  the 'basis  of  the  patent  call, 
less  some  sales  from  time  to  time,  up  to 
1868,  when  the  surrey  disclosed  a  greater 
area,  after  which  it  was  entered  for  that 
quantity.  In  fact,  when  the  county  court 
of  Clay  entered  10,0<X)  acres  tor  taxes  In  that 


county,  and  the  true  quantity  was  still  kept 
up  in  Nicholas,  there  was  double  taxation  for 
several  years;  but  that  is  not  material. 

Does  the  fact  that  the  land  was  charged  ir 
Nicholas,  when  part  of  it  was  In  Clay,  forfeit 
that  part  in  Cilay?  I  do  not  understand  the 
state's  counsel  as  distinctly  taking  this  stand. 
If  he  so  mean,  the  stand  is  not  tenable.  For- 
feiture of  land  is  a  harsh,  even  dreadful, 
remedy;  and  courts  lean  from  It  and  never 
apply  It  except  where  the  law  clearly  war- 
rants. The  above  question  is  to  be  answered 
first,  under  tibe  act  of  1868  (Code  186S.  c.  31. 
§  34;  Acts  1868,  p.  90),  and  then  under  sec- 
tion 6,  art  13,  Const,  as  there  was  no  for- 
feiture law  from  1835  till  1868,  though  that  of 
1869  retroacted  to  1832.  This  act  of  1869 
declared  a  forfeiture  for  five  successiTe  years 
of  nonentry  "on  the  land  books  of  the  proper 
assessor."  Which  was  the  proper  assessor? 
The  act  of  1858-fiO  (Code  1860,  c.  85,  J  2$) 
says:  "Land  lying  partly  In  one  county  and 
partly  In  another  shall  be  entered  by  the 
commissioner  of  the  county  in  which  the 
greater  part  lies,  but  entry  and  payment  of 
taxes  in  the  coimty  where  any  part  is  sltn- 
ated,  shall,  for  such  time,  be  a  discharge  of 
so  much  of  the  taxes  as  may  be  so  charged 
and  paid."  Act  1863,  c.  118,  <  25,  was  like- 
wise. As  the  greater  i>art  of  this  land  was 
in  Nicholas,  its  entry  there  was  "on  the 
proper  assessor's  land  book,"  thus  comply- 
ing with  the  act  of  1860.  From  1858  to  1868 
the  law  did  not  require  tills  land  held  under 
one  patent  as  an  entire  tract  to  be  divided  as 
to  assessment,  so  as  to  charge  part  in  Clay. 
So  there  is  dearly  no  fortelture  under  the 
act  of  1869.  AAer  that  act,  till  the  constitu- 
tion of  1872,  that  was  still  the  rule,  nnder 
section  32,  c.  28,  Code  ISea 

Next,  as  to  the  constitution:  Wbat  did  It 
demand?  "It  shall  be  the  duty  of  every 
owner  of  land  to  have  It  entered  on  the  land 
books  of  the  county  In  which  it,  or  a  part  of 
It,  is  situated,  and  to  cause  himself  to  be 
charged  with  the  taxes  thereon  and  pay  the 
same.  When  for  any  five  successive  years 
after  the  year  1868,  the  owner  of  any  tract 
of  land  containing  1,000  acres  or  more,  shall 
not  have  been  charged  on  such  books  with 
state  taxes  on  said  land,  then  by  operation 
hereof,  the  land  shall  be  forfeited  and  the 
title  vest  In  the  state."  This  does  not  de- 
mand of  the  owner  that  he  shall  survey  his 
land  to  see  In  which  county  the  greater  part 
lies,  and  that  he  shall  run  the  risk  of  losing 
it  if  he  errs  therein,  but  relieves  It  from  for- 
feiture if  any  part  lies  In  the  coonty  wherein 
he  enters  it  for  taxation.  Tlie  constttutlon. 
as  also  the  act  of  1868,  forfeited  only  for  fail- 
ure to  pay  state  taxes;  and  It  was  Immaterial 
as  to  state  taxes  In  which  county  it  was 
charged,  as  they  would  be  paid  wherever 
charged.  So,  the  entry  In  Nicholas  saved 
from  any  forfeiture.  Act  1875,  c.  54,  S  32, 
directed  the  assessor  to  enter  the  land  In  the 
county  where  Its  greater  part  lay.  Gbapter 
88,  Acts  1877,  directed  that  It  be  charged  by 
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the  assessor  In  tbe  connty  wherein  the  greater 
part  In  value  lay,  but  provided  that  entry 
and  payment  In  any  county  where  any  part 
lay  should  be  a  discharge  for  the  whole  state 
taxes  on  It  So  did  the  act  of  1879.  Tbe 
act  of  1881  (Code  1891,  c.  29,  S  32)  enacts. 
aa  to  tracts  of  more  tban  1,000  acres  lying 
In  different  counties,  that  they  shall  be  en- 
tered in  each  magisterial  district  to  the  ex- 
tent, as  near  as  may  be,  the  same  lies  therein. 
This  was  the  first  act  cutting  an  entire  tract 
up  for  taxation.  It  was  to  let  each  county 
and  district  have  its  share  of  tax.  But  what 
of  this?  It  is  only  directory  to  the  officer. 
Aa  to  the  landowner,  the  paramount  constitu- 
tion says  his  land  shall  not  be  forfeit^.  If 
entered  where  any  part  of  it  lies.  The  con- 
stitution repealed  the  act  of  1869,  and  so  its 
exaction,  that,  to  save  forfeiture,  the  entry 
should  be  on  the  land  book  "of  the  proper 
assessor,"  ended.  Up  to  the  act  of  1881  tbe 
assessment  was  in  the  proper  county.  Under 
It  the  clerk  should  apportion.  But  that  la 
immaterial  as  regards  forfeiture.  Therefore 
entry  In  Nicholas  clearly  prevents  forfeiture, 
unless  entry  for  too  small  a  quantity  pro- 
docea  forfeiture.  The  state  claims  that  It 
forfeits  the  excess  beyond  question.  I  think 
It  beyond  question  that  It  does  not 

Before  the  patent  to  Bkyles,  tbe  surveyor 
surveyed  the  entry,  rq^rted  quantity,  the 
state  Issued  a  grant  for  that  quantity,  and 
entry  for  taxation  was  of  the  tract  as  such, 
not  of  or  by  acres,  but  by  exterior  boundary, 
we  may  say.  It  cannot  be  that  if  a  patent 
calls  for  S,000  acres,  but  Its  boundaries  In- 
clude 6,000,  any  of  it  is  forfeited.  It  la  the 
tract  entered,  not  acres.  Does  the  patentee 
know  of  the  excess?  The  state  has  certified 
it  to  be  5,000  acres.  Whose  tract  would  be 
safe?  Old  grants  have  often  been  found 
to  contain  excess.  Then,  what  particular 
part  is  forfeited?  What  right  has  the  state 
to  elect  to  take  the  excess  out  of  that  part 
In  Clay?  Assessment  of  wrong  number  of 
acres  does  not  render  It  bad.  Desty,  Tax'n, 
567.    There  is  no  forfeiture. 

The  question  Is  raised  that  these  forfeiture 
laws  are  unconstitutional,  because  In  conflict 
with  amendment  14  to  the  constitution  of  the 
United  Statea  We  hold  them  valid,  for  rea- 
Rona  stated  In  State  v.  Sponagle  (decided  this 
tcim)  —  8.  B.  — A    We  affirm  the  decree. 

(jr.  W.  Va.  .Wi) 

MIDDLB    STATES    LOAN,    BUILDING    ft 

CONSTRUCTION  CO.  v.  ENGLE  et  al. 
(Supreme  Onrt  of  Appeals  of  West  VirKlnia. 

Dec.  10,  1898.) 
AasuMPSi*— Wbbn  Lias— Ouabahtors— IdABiLirr. 
1.  Assnropeit  will  lie  on  a  writing  under  seal 
guarantying  repayment  of  money  borrowed  evi- 
denoed  by  borrower's  bond,  and  secured  by  col- 
lateral mortgage  which  is  to  be  repaid  in  month- 
ly installments  and  payment  of  monthly  does 
on  vtock,  and  pTOviding  that,  after  six  months' 
default  in  monthly  payments,  at  option  of  the 
lender  the  principal  debt  shall  at  once  become 
due  and  collectible  and  the  mortgage  foreclosed, 

1.  Rehearing  pending. 


when  default  has  been  made  and  mortgage  fore- 
closed in  a  court  of  competent  jurisdiction  hav- 
ing jurisdiction  of  the  subject-matter  and  par- 
ties, and  a  decree  ascertaining  tbe  balance  due 
after  subjecting  all  the  property  embraced  in 
the  mortgage  on  account  of  the  debt.  If  the  in- 
solvency of  the  principal  debtor  be  alleged. 

2.  The  contract  of  a  guarantor  is  collateral 
and  secondary,  and  when  be  gnaranties  the  pay- 
ment of  a  bond  secured  by  collateral  mortgage 
referred  to  in  the  bond  he  is  not  liable  upon 
his  guaranty  until  resort  has  been  had  to  the 
mortgage,  also  to  the  bond,  for  the  collection  of 
the  moneys  secured,  unless  the  principal  be  in- 
solvent, rendering  further  pursuit  fruitlesa 

(Syllabus  by  the  Court) 

Error  to  circuit  court,  Jefferson  county;  B. 
Boyd  Faulkner,  Judge. 

Asstuipait  by  the  Middle  States  Loan,  Build- 
ing &  Construction  Company  against  John  H. 
Engle  and  another.  The  court  sustained  a 
demnner  to  the  third  count  of  the  declara- 
tion, and  plaintlfl  brings  error.     Affirmed. 

Joseph  Trapnell  and  Benjamin  Trapnell,  for 
plaintiff  in  error.  Forrest  W.  Brown  and 
Jacob  F.  Engle,  for  defendants  in  error. 

McWHORTBR,  J.  The  Middle  States  Loan, 
Building  ft  Omstruction  Ciompany  brought  its 
actitm  of  assumpsit  in  the  circuit  court  of 
J^erson  county  against  John  H.  Bugle  and 
Thomas  Jones,  as  guarantors  of  O.  E'rank 
Bngle,  and' at  April -rules,  1887,  filed  its  dec- 
laration containing  the  common  counts  and 
ttaree  special  counts.  The  defendants  demur- 
red to  the  declaration  and  to  each  count  in 
which  the  plaintiff  joined.  The  court  over- 
ruled the  demurrer  to  flfst  and  second  special 
counts  and  the  common  counts,  and  sustained 
it  as  to  the  third  special  count  Plaintiff,  by 
leave  of  the  court  withdrew  the  first  and 
second  special  counts  and  the  common  cotmts, 
and  the  court  being  of  opinion  that  the  ac- 
tion could  not  be  maintained  upon  the  con- 
tract set  out  In  tbe  remaining  (third)  count 
dismissed  the  action,  but  wltbout  prejudice, 
to  which  ruling  of  the  court  plaintiff  ex- 
cepted, and  obtained  a  writ  of  error.  Tbe 
said  third  count  is  as  follows:  "And  where- 
as, also,  the  said  O.  Frank  Ekigle,  at  the  time 
of  the  promises  and  undertakings  of  the  de- 
fendants, hereinafter  mentioned,  was  Indebt- 
ed to  the  plaintiff  in  a  certain  other  sum  of 
money,  to  wit  lu  the  sum  of  $800,  and,  being 
BO '  indebted,  the  said  G.  Frank  Engle  did 
execute  and  deliver  to  tbe  plaintiff  a  certain 
obligation,  in  writing,  algned  and  sealed  by 
him.  In  words  and  figures  following,  to  wit: 
'Know  all  men  by  these  presents,  that  G. 
IPrank  Engle,  of  Brunswick,  Frederick  county, 
and  state  of  Maryland,  is  Indebted  to  the  Mid- 
dle States  Loan,  Building  and  Construction 
Ck>mpany,  of  Hagerstown,  Md.,  in  the  sum  of 
$800.(X),  being  tbe  amount  of  a  loan  this  day 
received  by  him  from  said  company,  with  In- 
terest thereon  from  this  date,  payable  month- 
ly. Now,  the  condition  of  the  above  obliga- 
tion is  such  that  if  the  said  O.  Frank  Engle 
shall  pay  tbe  interest  monthly  on  said  sum 
of  $800.00,  received  by  him,  and  shall  make 
the  monthly  payments  monthly  rat  sixteen 
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shares  of  stock  of  said  company,  subscribed 
for  by  him  In  said  company,  eight  of  sucli 
shares  being  premium  shares  required  to  be 
taken  for  the  loan  Instead  of  the  usual  pre- 
mium, and  any  and  all  fines  assessed  against 
him  or  his  said  shares  of  stock,  and  shall  like- 
wise pay,  when  due,  the  taxes  assessed 
against  the  property  mortgaged  to  secure  the 
payment  of  said  loan  of  $800.00,  and  the  pre- 
miums necessary  to  keep  the  building  on  said 
mortgaged  property  insured  from  loss  by  fire, 
In  such  sum  as  the  said  company  may  require 
(not  exceeding  $2,000.00),  until  the  said  stock 
subscribed  by  him,  as  aforesaicl,  becomes  f nily 
paid  in  and  of  the  value  of  one  hundred  dol- 
lars per  share,  then  it  is  understood  that  upon 
the  surrender  of  said  stock  to  said  company 
this  obligation  shall  be  deemed  fully  paid  and 
canceled.  But  if  he  fail  to  pay  when  due  and 
payable  tbe  said  taxes  and  insurance  pre- 
miums, or  make  default  in  the  payment  of 
said  monthly  interest,  fines,  and  monthly  pay- 
ments on  said  stock  for  a  period  of  six  months 
after  the  same  or  any  installment  thereof  is 
due,  then,  at  the  option  of  the  said  company, 
the  whole  indebtedness  evidenced  by  this  ob-. 
ligation  (including  any  taxes  and  insurance 
premiumi  due  or  paid  by  said  company)  shall 
at  once  become  and  be  due  and  collectible, 
and  a  foreclosnre  of  said  mortgage  in  the 
manner  therein  provided  may  be  had;  but  If 
The  money  due  on  this  bond  is  paid  or  col- 
lected by  the  company  by  suit  or  foreclosure 
before  the  stock  subscribed  for  shall  have 
matured  as  aforesaid,  then  such  rebate.  If 
any,  from  payments  on  the  premium  shares 
will  be  allowed  as  the  board  of  directors  of 
this  company  shall,  in  their  discretion,  deem 
equitable.'  And  thereupon,  heretofore,  to  Wit, 
on  the  said  27th  day  of  August,  1894,  the 
said  defendants  and  each  of  them  did  guar- 
anty and  faithfully  promise  the  payment  to 
the  plalntUt  of  the  said  sum  of  money  and 
interest,  by  a  certain  writing  under  seal,  in- 
dorsed on  the  said  obligation  and  signed  by 
tlie  defendants,  in  words  following,  to  wit: 
'In  consideration  of  the  Middle  States  Loan, 
Building  and  (instruction  Company,  of  Ha- 
gerstown,  Md.,  making  a  loan  of  $800.00  to 
O.  Frank  Engle,  and  for  the  securing  of  the 
payment  of  which  the  said  Single  did  execute 
and  deliver  to  the  said  company  the  within 
bond,  and  a  mortgage  of  even  date  herewith, 
we  and  each  of  us  hereby  guaranty  the  pay- 
ment of  said  sum  of  eight  hundred  dollars 
by  the  said  Engle  to  the  said  company,  on 
the  terms  and  In  the  manner  set  out  in  said 
bond  and  mortgage.  Witness  our  hands  and 
seals  this  27tb  day  of  August,  1894.'  That, 
default  having  been  made  by  the  said  G. 
Frank  Engle  In  his  payments  to  the  plalntifF, 
according  to  the  tenor  and  effect  of  the  said 
obligation  the  said  debt  and  interest  became 
due  and  payable,  and  the  plaintiff  Instituted 
and  prosecuted,  in  the  circuit  court  of  Fred- 
erick county,  in  the  state  of  Maryland,  a 
court  of  record  having  Jurisdiction  of  the  sub- 
ject-matter and  the  parties,  a  proceeding  m 


equity  against  the  said  Q.  Frank  Bngle.  and 
for  the  foreclosure  of  the  mortgage  In  tlw 
bond  referred  to,  and  that  socb  proceedings 
were  had  that,  after  fully  aabjectiiig  the 
property  embraced  in  the  said  mortgage;  It 
was  ascertained  by  a  decree  of  the  said  cooit 
that  there  remained  due  the  plaintiff,  on  ac- 
count of  the  obligation  In  writing  aforesaid, 
a  balance  of  $935.26  as  of  the  8tb  day  of 
August,  1890,  and  that  the  said  decree  re- 
mained wholly  unsadsfled;  that  tlie  defend- 
ants were  duly  notified  of  these  facto,  and 
thereby,  according  to  the  tenor  of  tlieir  said 
gnaran^,  they  did  on  the  day  and  year  last 
aforesaid  become  liable  to  pay  to  the  plain- 
tiff tjie  said  sum  of  money,  with  interest,  as 
aforesaid.  And,  being  so  indebted,  tlie  said 
defendants  afterwards,  on  said  day  and  year. 
In  consideration  of  the  premises,  promised  to 
pay  said  several  sums  of  money  and  inter- 
est, respectively,  to  the  plaintiff  on  request 
Tet  they  have  disregarded  said  promises,  and 
have  not  paid  the  said  moneys  or  any  part  of 
them,  to  the  plalnttfTs  damage  $l,50O.Oa'' 

The  question  arising  upon  the  record  Is 
whether  the  circuit  court  ened  in  sustaining 
the  demurrer  to  the  third  special  connt 
The  court  says,  "Being  of  opinion  tbat  this 
action  cannot  be  maintained  upon  the  contract 
set  out  in  the  remaining  (third)  count  of  Uie 
declaration,  doth  sustain  the  demurrer  there- 
to, and  doth  order  the  plaintifrs  action  be  dis- 
missed, without  prejudice."  I  deem  it  unnec- 
essary to  go  Into  the  origin  and  history  of  the 
action  of  assumpsit.  That  Is  found  In  the 
text-books.  However,  it  grew  out  of  the  ne- 
cessity for  a  broader,  more  liberal  and  com- 
prehensive form  of  action  than  the  old  actioDs 
of  debt  and  covenant,  and  in  order  to  make 
the  action  of  assumpsit  still  broader  In  its 
scope  the  legislature  has  from  time  to  time 
enlarged  it  In  Stote  v.  Harmon,  15  "W.  Va. 
lie,  Judge  Haymond  gives  us  a  comprehen- 
sive history  of  the  legislation  upon  this  sub- 
ject, which  legislation  has  finally  evolved  sec- 
tion 10,  c.  90,  Code  1868,  which  provides  tbat 
"an  action  of  debt  or  assumpsit  may  be  main- 
tained on  any  note  or  writing,  whether  sealed 
or  not,  by  which  there  la  a  promise,  undertak- 
ing, or  oblIgatl(m  to  pay  money,  If  the  same 
be  signed  by  the  party  who  Is  to  be  charged 
thereby  or  his  agent"  It  Is  Insisted  by  the 
appellees  that  the  Instrument  upon  which  the 
guaranty  Is  Indorsed  Is  not  for  the  uncondi- 
tional payment  of  money  alone,  and  tbat  it 
comes  within  the  purview  of  the  case  of 
State  V.  ECarmon,  supra,  which  was  an  ac- 
tion based  upon  a  bond  for  three  hundred 
dollars,  conditioned  that  If  the  principal  could 
prove  in  any  suit  brought  upon  the  bond  with- 
in three  months  that  he  was  the  owner  of  cer- 
tain property  levied  upon  as  the  property  of 
another,  or,  if  he  should  fall  to  do  so,  wonid 
pay  the  value  thereof,  then  the  bond  to  be 
void, -upon  which  bond  the  court  held  the  ac- 
tion of  assumpsit  could  not  be  maintained  be- 
cause it  was  not  "such  a  bond,  not  being  such 
a  sealed  instrument  of  writing,  containing  a 
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promise,  undertaking,  or  obligation  to  pay 
money  as  that  upon  which  said  tenth  section 
of  chapter  99  of  said  Code  authorizes '  an  ac- 
tion of  assumpsit  to  be  brought."  The  case 
at  bar  Is  quite  different  The  bond  1>  for 
the  repayment  of  $800  loaned  money.  The 
principal  made  bis  bond  providing  for  its  re- 
payment In  certain  monthly  payments,  and 
further  providing  that,  If  he  made  default 
for  a  certain  speclfled  time  In  his  monthly 
payments,  then  the  whole  sum  of  $800  should 
at  once  become  and  be  due  and  collectible, 
and  a  foreclosure  of  the  mortgage  executed 
on  property  to  secure  it  should  be  bad.  And 
the  defendants  guarEintled  the  payment  of  the 
$800  by  the  principal  to  the  plaintiff  on  the 
terms  and  In  the  manner  set  out  In  the  said 
bond  and  mortgage.  The  declaration  avers 
that  default  was  made  by  the  principal,  that 
.proceedings  were  bad  for  foreclosure  of  the 
mortgage  in  a  court  of  record  of  competent 
Jurisdiction  having  Jurisdiction  of  the  subject- 
matter  and  the  parties,  and  the  property  cov- 
ered by  said  mortgage  was  fully  subjected 
thereto,  and  by  decree  of  said  court  it  was  as- 
certained that  there  remained  due  the  plain- 
tiff on  account  of  the  said  obligation  in  writ- 
ing a  balance  of  $935.26  as  of  the  8th  day  of 
August,  1896,  and  that  the  said  decree  re- 
nuained  wholly  unsatisfied,  of  all  of  which 
facts  the  defendants  were  duly  notifled.  Her« 
there  is  default  of  the  principal,  a  legal  sub- 
jection of  the  mortgaged  property  to  payment 
of  the  obligation  as  far  as  it  would  go,  and 
ascertainment  by  a  competent  court  of  the 
exact  amount  of  the  balance  due  from  the 
prlnciiwl  debtor,  and  the  guaranty  by  the  de- 
fendants In  writing  for  the  payment  of  the 
debt  If  the  plaintiff  had  pursued  the  prin- 
cipal debtor  still  further,  and  had  taken  per- 
sonal Judgment  against  him  and  exhausted  his 
other  property,  if  any  he  had,  and  had  averred 
such  proceedings  In  its  third  count  in  the  dec- 
laration, or  had  averred  the  insolvency  of  the 
principal  to  show  that  further  pursuit  would 
be  frultiess,  I  think  the  declaration  would 
have  been  good  on  demurrer.  "A  guarantor 
is  one  who  becomes  responsible  for  the  debt, 
default,  or  miscarriage  of  another  iwrson. 
•  •  •  The  contract  of  the  guarantor  is  his 
own  separate  undertaking,  in  which  the  prin- 
cipal does  not  Join.  It  is  usually  entered  Into 
before  or  after  that  of  the  principal,  and  Is 
often  founded  on  a  separate  ccmslderation 
from  that  supporting  the  contract  of  the  prin- 
cipal The  original  contract  of  the  principal 
is  not  his  contract,  and  he  is  not  bound  to 
take  notice  of  its  nonperformance."  1  Brandt, 
Snr.  f  1.  "Tbe  contract  of  a  guarantor  Is  col- 
lateral and  secondary;  that  of  a  surety  Is  di- 
rect The  guarantor  contracts  to  pay  if,  by 
the  use  of  diligence,  the  debt  cannot  be  made 
out  of  the  principal  debtor,  while  the  surety 
undertakes  directly  for  tbe  payment,  and  so 
is  responsible  at  once  if  the  principal  debtor 
makes  default"  Kearnes  v.  Montgomery,  4 
W.  Ya.  29.  So  in  Barman  v.  Garhartt,  10 
Micb.  3S8  (SyL  point  1):   "Where  one  guaran- 


ties the  collection  of  a  note  which  is  secured 
by  a  collateral  mortgage  referred  to  in  it,  and 
at  the  same  time  asslgus  the  mortgage  with 
the  note,  be  is  not  liable  upon  his  guaranty 
until  resort  has  been  had  to  tbe  mortgage  as 
well  as  to  the  note  for  the  collection  of  the 
moneys  secured."  Also  Johnson  v.  Shepard, 
35  Mich.  115:  "A  guaranty  of  collection  of  a 
debt  secured  by  mortgage  creates  no  obliga- 
tion on  tbe  part  of  the  guarantor  to  pay  until 
after  foreclosure,  decree,  and  a  failure  to  ob- 
tain payment  out  of  the  mortgaged  premises 
and  out  of  the  property  of  the  principal."  In 
Farrow  v.  Kespess,  33  N.  C.  170,  on  the  guar- 
anty, "I  hereby  guaranty  the  payment  of  the 
within  note,"  it  was  held  the  guarantor  was 
not  primarily  liable,  and  In  order  to  charge 
him  it  was  necessary  that  the  creditor  snould 
be  diligent  in  endeavoring  to  collect  the  note 
from  the  principal  unless  diligence  wonld  have 
been  unavailing.  Also,  Benton  v.  Gibson,  1 
Hill  (S.  C.)  56;  Eudy  v.  Wolf,  16  Serg.  &  a 
79;  Johnston  v.  Chapman,  8  Pen.  &  W.  18. 
In  Kern  v.  Zlegler,  13  W.  Va.  707  (SyL  point 
1),  "Under  section  IQ,  c  00,  Code  1868,  as- 
sumpsit will  lie  on  a  writing  under  seal  con- 
taining dependent  covenants,  when  the  cove- 
nant sued  on  contains  a  provision,  undertak- 
ing, or  obligation  to  pay  money,  when  tbe  In- 
strument is  signed  by  the  party  to  be  charged 
or  his  agent"  The  appellees  say  that  "non 
est  factum  is  the  general  Issne  In  debt  upon 
writing  obligatory,  but  no  such  plea  is  known 
In  the  action  of  assumpsit,"  and  call  attenti<Hi 
to  the  fact  that  in  this  very  case  one  of  tbe 
defendants  will  and  must  rely  npon  that  plea, 
because  be  claims  that  his  signature  to  the 
writing  sued  npon  is  a  forgery.  If  it  be  true 
that  assumpsit  cannot  be  maintained  upon  a 
writing  obligatory  because,  perchance,  the  de- 
fendant might  be  under  the  necessity  of 
pleading  non  est  factum  in  order  to  make  a 
complete  defense,  then  section  10  Is  Indeed 
rendered  nugatory.  I  apprehend,  however, 
that  this  is  fully  provided  for  by  section  40,  c 
125,  Code:  "Where  a  declaration  or  other 
pleading  alleges  that  any  person  made,  en- 
dorsed, assigned  or  accepted  any  writing,  no 
proof  of  the  handwriting  of  snch  person  shall 
be  required,  unless  the  fact  be  denied  by  an 
affidavit  with  the  plea  which  puts  it  in  issue." 
And  this  really  is  all  there  is  in  the  lAea  of 
non  est  factnm.-HBlmply  a  denial  under  oath 
of  the  making  of  the  writing  obligatory.  Tbe 
Judgment  of  the  circuit  court  sustaining  the 
demurrer  to  plaintifirs  third  count  of  the  dec- 
laration, and  dismissing  tbe  action  without 
pr^udlce,  is  affirmed. 

(4S  W.  Va.  G63) 
OANN  T.  OANITS  HBIRS  et  aL 
(Supreme  Court  of  Appeals  of  West  Virginia. 
Dec.  10,  1898.) 

APPMi<—Rsvisw— Limitations— AooBVAL  or 
Causb. 

1.  The  syllabus  in  the  case  of  Cann  v.  Oann, 
20  S.  E.  910,  40  W.  Va.  138,  is  approved. 

2.  Where  adult  defendants  are  negligent  of 
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their  defense  In  tbe  lower  eonrt,  they  cannot 
be  heard  In  an  appellate  conrb 

8.  ▲  finding  of  facts  by  a  commissioner,  con- 
firmed by  the  circuit  court,  is  yiewed  with  pe- 
culiar respect  by  this  court,  and  such  findmg 
will  not  be  disturbed  unless  plainly  erroneous. 

4.  If  an  employer  promise  to  make  compensa^ 
tion  for  serrices  at  the  time  of  liis  death,  by  will 
or  otherwise,  the  statute  of  limitations  does  not 
begin  to  run  until  the  death  of  such  person. 

(Syllabus  by  the  Court) 

Appeal  from  circuit  court,  Mnrgan  county; 
B,  Boyd  Faulkner,  Judge. 

Bill  by  Harrison  Cann  against  Jacob  Oann'a 
heirs  and  others.  From  a  decree  for  com- 
plainant, the  beira  appeaL     Affirmed. 

Daniel  B.  lAicas,  for  appellanta.  W.  H. 
Traveta  and  Faulkner  ft  Walker,  for  appel- 
lee. 

DENT,  3.  This  case  was  In  fhia  eonrt  be- 
fore (40  W.  Va.  138,  20  8.  K.  010),  on  an  ap- 
peal from  a  decree  sustaining  an  exception 
to  a  commissioner's  report  and  dismlasing  the 
bUL  This  time  it  comes  here  on  an  appeal 
from  a  decree  of  the  circuit  court  overruling 
exceptions  to  a  commissioner's  rei)ort,  and 
confirming  the  same,— two  entirely  different 
conditions,  governed  by  different  principles 
of  law.  "EJvery  presumption  is  made  In 
favor  of  the  correctness  of  the  decision  of 
the  commissioner  in  chancery.  If  the  testi- 
mony Is  conflicting,  the  court  rarely  Inter- 
feres with  bis  finding  on  the  facts,  provided 
he  makes  no  error  of  law  affecting  the  re- 
sult" Hartman  ▼.  Evans,  88  W.  Va.  670, 
18  S.  E.  810.  And  this  is  peculiarly  so  In 
this  court  when  audi  finding  has  been  con- 
firmed by  the  circuit  court  Fry  v.  Feamster, 
36  W.  Va.  454,  15  S.  B.  258;  Keger  v.  O'Neal, 
33  W.  Va.  159,  10  S.  B.  875;  Handy  v.  Scott, 
26  W.  Va.  710.  The  evidence  Is  conflicting, 
and  this  court  Is  thereby  limited  to  the  ques- 
tions of  law  raised  In  the  case.  Most  of 
these  were  settled  by  the  former  decision. 
The  case  was  remanded  to  the  circuit  court 
to  aacertaln  what  sum,  If  any,  the  plaintiff 
waa  entitled  to  recover  on  a  quantum  mer- 
uit The  commissioner  fixed  'the  amount  at 
$5,874,  and  the  court  confirmed  his  finding, 
and  decreed  accordingly.  The  heirs  of  Jacob 
Cann  appeal.  The  bill  is  taken  for  con- 
fessed as  to  Sarah  Cann,  Catherine  Ziler, 
and  Emma  Cann,  adult  defendants,  who 
therefore  have  no  standing  in  this  court,  for 
they  should  have  first  made  their  defense  In 
the  lower  court  As  to  them  no  proof  of 
plaintiff's  claim  was  necessary,  under  sec- 
tion 36,  c  125,  Code,  which  provides:  "Every 
material  allegation  of  the  bill  not  contro- 
verted by  an  answer  •  •  •  shall  for  the 
purpose  of  the  suit  be  taken  as  true  and  no 
proof  thereof  shall  be  required."  As  to  the 
infant  defendants  the  bill  cannot  be  taken  as 
true,  but  when  the  proof  Is  satisfactory  to 
the  commissioner  and  the  circuit  court  the 
decree  thereon  will  rarely  be  disturbed  in 
their  favor,  they  having  reserved  rights  by 
statutory  enactment  until  after  they  arrive 


at  the  age  of  majority.    AH  this  was  plainly 
enough  stated  in  the  fomiM'  decision  to  put 
the  adult  defendants  on  tbelr  guard,  and 
gavQ  them  the  opportunity  of  making  any 
defense  they  might  have  against  plalntUTs 
demand.    They  made  none.   They  are,  tbere- 
fore,  without  standing  In  this  eonrt.     The 
counsel  appear  to  have  misunderstood  tlis 
former  decision.    The  court  held  tlist  the 
dueblll  found  writtm  In  Jacob  Cann's  ac- 
count book,  not  havmg  been  delivered.  <x 
the  contents  thereof  made  known,  was  nei- 
ther good  as  a  note  nor  as  a  promise  to 
avoid  the  statute  of  limitations,  but.  If  held 
to  be  genuine,  was  admissible  aa  evidence 
to  establish  a  quantum  meruit     Tbe  gen- 
uineness,   while   admitted   to   be    doubtful, 
was  left  open  for  further  consideration  by 
tbe  lower  court  and  Its  commissioner  as  evi- 
dence bearing  on  tbe  question  of  quantmn 
meruit     The  fact  that  the  adult  defendants 
failed  to  answer  denying  the  plaintlfTs  right 
of  recovery  weighs  heavily  In  favor  of  the 
Justice  of  plaintiff's  demand.    They  were  bis 
sisters,   and  should  have  been   acquainted 
with  the  circumstances;  and  a  legal  admis- 
sion by  them  is  almost  equivalent  to  positive 
proof  or  affirmation.     As  to   themselves  it 
certainly  Is  so  regarded  by  the  law  of  plead, 
ing.     So  the  only  legal  question  presented  is 
as  to  tbe  statute  of  limitations,   and  this 
was  virtually  settled  before.    It  does  not  be- 
gin to  run  until  tbe  right  of  action  accrues. 
See  first  point  In  syllabus,  Cann  ▼.   Cann. 
above.    If  this  had  been  a  claim  for  a  sum 
to  be  paid  annually,   the  right  of    action 
would  accrue  as  soon  as  the  day  of  payment        | 
expired.     Such  Is  not  the  demand,  but  it  is        i 
for  the  lump  services  of  the  plaintlCT  for 
about  20  years,  for  which  he  was  promised 
compensation  by  deed  or  will.  In  real  estate, 
a  lump  amount    While  he  cannot  recover 
the  real  estate  promised,  yet,  If  he  has  ren- 
dered the  services  In  expectancy  thereof,  the 
law  will  give  him  the  true  value  of  such 
services  in  lieu  of  such  land  In  money.     And 
as  he  labors  In  expectancy  of  such  provision 
to  be  made  by  the  will  of  his  employer,  be 
has  no  right  to  sue,  and  action  does  not  ac- 
crue until  after  the  death  of  his  employer, 
unless  he  sooner  repudiates  tbe  contract  for 
until    such   occurrence   he   may   fulfill    his 
promise;   nor  can  It  be  known  whether  he 
has  done  so  or  not  until  the  existence  or  non- 
existence of  a  will  Is  ascertained.   The  opin- 
ion of  Judge  Holt  In  the  former  case  of 
Cann  ▼.  Caun,  40  W.  Va.  154,  20  S.  E.  niO, 
Is  very  full  and  satisfactory  on  this  point 
and  is  referred  to  and  adopted  as  part  here- 
of as  a  true  exposition  of  the  law  and  care- 
ful collection  of  the  authorities  on  this  ques- 
tion.   "Where  a  right  depends  upon  some 
condition  or  contingency,  the  cause  of  ac- 
tion accrues  and  the  statute  runs  only  from 
tbe  fulfillment  of  the  condition  of  the  con- 
tingency."   13  Am.  &  Eng.  Enc.  Law.  720. 
"On  a  promise  to  pay  for  services  by  will. 
the  cause  of  action  accrues  at  the  employ- 
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el's  deatb."  Stone  v.  Todd,  49  N.  J.  Law, 
274,  8  AtL  800l  The  decree  complained  of 
Is  affirmed. 

(«  W.  Va.  288) 

8WINO  T.  BBNTLBY  ft  GBRWIO  FDRNI- 

TURB  CO. 

(Supreme  Court  of  Appeals  of  West  Vitgiiiia. 

Not.  23,  1898.) 

VOBBieir  CoKPORATIOItS— THtlSTEBS — AOnOMB— IH' 

8VKANCB— PnEUlDMS. 

1.  A  receiver,  tmatee,  or  assignee  of  a  di>- 
Bolred  foreign  corporation,  appointed  In  the 
state  of  its  domicile,  may  institute  in  the  courts 
of  this  state  suits  in  bis  own  or  the  corporate 
name  for  debts  or  claims  due  each  corpora- 
tion. 

2.  Circuit  courts  of  this  state  are  authorized 
by  sections  68,  59,  c.  63,  Code,  in  proper  cases 
therein  set  forth,  to  appoint  receiTers  for  and 
wind  up  the  affairs  of  foreign  corporations  who 
have  done  business,  acquired  property,  and  con- 
tracted debts  in  this  state.  The  law  on  this 
subject  as  propounded  in  the  case  of  Nimick  t. 
Iron  Works  Co.,  26  W.  Va.  184,  has  been  supei^ 
seded  by  chapter  39,  Acts  1885. 

3.  Before  a  receiyer  or  trustee  of  a  dissolved 
foreign  corporation  can  recover  on  a  premium 
note  a  quaa  ex  parte  assessment,  he  must  show 
that  the  conditions  precedent  to  such  recovery 
contained  in  such  note  have  been  fully  satisfied. 

(Syllabus  by  the  Court.) 

Brror  to  circuit  court,  Wood  comity;  L.  N. 
Tavenner,  Judge. 

AssumpAlt  by  James  B.  Swing,  trustee, 
against  the  Bentley  &  Qerwig  Furniture  Com- 
pany. There  was  a  Judgment  for  defendant, 
and  plaintiff  brings  error.     Reversed. 

J.  W.  Vandervort,  for  plaintiff  In  error. 
Van  Winkle  &  Ambler,  for  defendant  In  error. 

DBNT,  J.  On  the  23d  day  of  July,  1897, 
James  B.  Swing,  trustee  of  the  creditors  and 
stockholders  of  the  Union  Mutual  Fire  Insure 
ance  Company  of  Cincinnati,  Ohio,  In  the  cir- 
cuit court  of  Wood  coimty  instituted  an  ac- 
tion of  assumpsit  against  the  Bentley  & 
Oerwlg  EHimiture  Company  on  the  follow- 
ing note:  "In  consideration  of  the  policy 
No.  1,067,  dated  the  first  day  of  October,  1888, 
we  promise  to  pay  the  Union  Mutual  Fire 
Insurance  Company  of  Cincinnati,  Ohio,  the 
sum  of  four  hundred  and  sixty-four  dollars 
and  sixty  cents  ($464.60),  by  such  Installments 
and  at  such  times  as  the  directors  of  said 
company  shall  assess  and  order,  pursuant  to 
the  charter  and  by-laws  thereof,  and  it  Is  ex- 
pressly agreed  that  this  note  Is  not  transfer- 
able, and  the  liability  Is  only  for  the  losses 
and  expenses  Incurred  by  the  said  company, 
and  that  no  liability  Is  Incurred  beyond  the 
face  amount  thereof.  (The  secretary  Is  au- 
thorized to  insert  the  number  and  date  In 
this  note,  and,  in  event  of  renewal  or  reissue, 
to  change  number  and  date  to  that  of  the 
new  policy.)  Cincinnati,  Ohio,  August  lOth, 
1888.  Bentley  &  Oerwlg  Furniture  CJompany" 
—for  the  purpose  of  recovering  a  special  as- 
sessment of  $185.84,  balance  on  said  note, 
made  by  him  by  virtue  of  the  laws  of  Ohio, 
and  mider  the  sapervlslon  of  the  supreme  court 


thereof,  In  certain  proceedings  therein  pend- 
ing for  the  final  dissolution  and  winding  up 
of  the  affairs  of  such  Vnlon  Mutual  Fire  In- 
surance Company.  The  defendant  demurred 
to  the  plaintiff's  declaration,  the  circuit  court 
sustained  the  same,  and,  plaintiff  not  wish- 
ing to  amend,  the  case  was  dismissed.  Plain- 
tiff obtained  a  writ  of  error. 

The  defendant  insists  that  the  demurrer  was 
properly  sustained,  for  two  reasons:  (1)  Be- 
cause the  plaintiff,  being  the  legally  appoint- 
ed receiyer  or  trustee  of  a  foreign  corpora- 
tion, could  not  sue  In  the  courts  of  this  state, 
but  was  confined  to  the  state  of  his  appoint- 
ment (2)  The  declaration  did  not  show  a 
sufficient  cause  of  action.  As  to  the 'first  of 
these  objections,  the  law  Is  now  settled  by 
an  Irresistible  preponderance  of  authority 
that  a  receiver,  trustee,  or  assignee  of  a  for- 
eign corporation,  with  general  powers  over 
the  property  of  such  corporation,  has  the 
right,  by  virtue  of  the  comity  existing  be- 
tween the  various  states  of  this  Union,  to 
sue  for  any  debt,  claim,  or  property  owing 
to  or  belonging  to  such  corporation.  Such 
receiver,  trustee,  or  assignee,  being  clothed 
with  the  full  powers  of  such  corporation,  and 
the  right  to  exercise  them  In  so  far  as  is 
necessary  to  wind  up  Its  affairs.  Is  the  sole 
legal  representative  thereof,  with  full  author- 
-ity  to  reduce  to  possession  the  corporate  prop- 
erty wherever  found.  This  principle  Is  ad- 
mitted as  settled  law  in  the  case  of  Orogan 
▼.  Egbert,  44  W.  Va.  76,  28  8.  K  714.  De- 
fendant's counsel  In  his  brief  falls  to  pro- 
duce authority  Justifying  a  change  In  opinion 
on  the  subject  The  same  comity  should  be 
shown  to  the  citizens  of  Ohio,  at  least  as 
that  state  extends  to  citizens  of  other  states. 
In  the  case  of  Bank  v.  McLeod,  38  Ohio  St 
174,  the  law  of  Ohio  Is  recognized  as  above 
stated.  On  page  184  Judge  Johnson  says: 
"The  distinction  Is  drawn  between  the  case 
of  a  receiver  acting  under  the  Inherent  force 
of  his  appointment  alone,  and  a  case  where, 
by  the  terms  of  his  appointment  he  Is  direct- 
ed to  gather  the  assets  wherever  found.  The 
power  of  a  court  to  confer  snch  authority  on 
a  receiver  Is  not  limited  to  property  found 
within  the  state  where  he  is  appointed.  It 
Is  not  necessary  that  the  property  should  be 
within  the  Jurisdiction  of  the  court  Thus, 
the  courts  of  Bngland  have  appointed  receiv- 
ers to  manage  landed  property  In  India,  Can- 
ada, China,  Ireland,  and  South  American 
states  and  other  places.  2  Danlell,  Ch.  PL  & 
Prac.  *17S1,  and  cases  cited.  So,  on  principles 
of  comity,  the  aid  of  a  New  Jersey  court  was 
extended  to  a  foreign  receiver  to  obtain  pos- 
session of  property,  as  against  the  officers  of 
a  corporation  of  which  he  was  receiver,  who 
may  be  endeavoring  by  fraud  or  subterfuge 
to  withhold  it  BIdlack  v.  Mason,  26  N.  J.  Bq. 
230.  *  •  •  Qreat  reliance  Is  placed  on  the 
remarks  of  Mr.  Justice  Wayne  In  deciding 
the  case  of  Booth  v.  Clark,  17  How.  834, 
whore  It  is  said  'that  the  receiver's  right  to 
the  possession  of  the  property  i>  limited  to 
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the  jnrisdictlon  of  hl8  appointment.'  This 
«nd  other  remarks  of  the  learned  judge  are 
termed  dicta  when  applied  to  cases  like  the 
present  Hnrd  t.  City  of  Elizabeth,  4  N.  J. 
Law,  41;  Ex  parte  Norwood,  3  Blss.  612,  Fed. 
Oas.  No.  10,364."  Authorities  sustaining  this 
conclusion  are  so  numerous  that  it  is  useless 
to  repeat  them  here,  as  It  has  already  become 
text-book  law.  The  case  of  Nlmlck  v.  Iron 
Works  Co.,  25  W.  Va.  184,  Is  referred  to  and 
relied  upon.  The  decision  In  that  case  was 
to  the  effect  that  a  general  suit  to  settle  up 
the  affairs  of  a  foreign  corimratlon  and  as- 
sess liabilities  against  the  stockholders  must 
he  brought  In  the  state  of  Its  domicile  or 
origin,  ,a8  such  settlement  must  be  had  In  ac- 
cordance with  the  law  of  Its  creation  and 
charter,  which  could  not  be  enforced  In  this 
state.  This  decision,  which  was  rendered  No- 
vember 29,  1884,  was  superseded  by  chapter 
38,  Acts  1886,  which  gaye  the  circuit  courts 
of  this  state  jurisdiction  to  appoint  receivers 
for  and  wind  up  the  affairs.  In  proper  cases 
therein  set  forth,  of  foreign  corporations  who 
have  done  business,  acquired  property,  and 
contracted  debts  In  this  state.  See  sections 
SS,  59,  c  63,  Code.  By  virtue  of  these  sec- 
tions suits  may  be  brought  in  the  name  ot 
dissolved  corporations,  foreign  and  domestic, 
so  far  as  necessary  or  proper  "for  collecting 
the  debts  and  claims  due  to  the  corporation, 
'Converting  Its  property  and  assets  into  money, 
prosecuting  and  protecting  its  rights,  enfor- 
cing its  liabilities  and  paying  over  and  distrib- 
uting its  property  and  assets,  or  the  proceeds 
thereof,  to  those  entitled  thereto." 

2.  The  defendant  further  hislsts  that  tM 
declaration  falls  to  show  a  good  cause  of 
action  in  that  It  Is  for  an  assessment  made 
by  a  foreign  receiver  of  a  foreign  corpora- 
tion, under  the  supervision  of  a  foreign  court 
without  Jurisdiction,  and  whose  decree  sued 
on  Is  not  properly  set  forth.  The  suit  Is  an 
action  of  assumpsit  on  a  conditional  note,  and 
not  on  the  decree  of  the  court  The  plaintiff 
alleges  that  the  assessment  was  legally  made 
by  him  under  the  laws  of  the  state  of  Ohio 
"In  order  to  pay  the  just  losses  and  expenses 
of  the  said  the  Union  Mutual  Fire  Insurance 
Company  and  the  expenses  of  winding  up  its 
affairs  according  to  law";  that  the  same  was 
reported  to  and  approved  by  the  court  of  his 
appointment  and  he  directed  to  collect  the 
same.  These  are  allegations  showing  the  le- 
gality of  the  assessment  and  therefore  Its 
binding  character  on  the  defendant  This  as- 
sessment thus  made  In  Its  absence,  being  per- 
sonal In  Its  nature,  has  the  same  binding  force 
and  effect  on  It  as  If  made  by  the  corporation 
Itself  If  not  dissolved.  The  trustee,  under 
the  supervision  of  the  court  was  clothed  with 
the  full  power  of  the  corporation  so  far  as 
necessary  to  dose  up  its  business.  There- 
fore it  devolves  upon  the  receiver  to  allege 
and  prove  that  such  assessment  so  made  by 
him  is  fully  covered  by  the  note  sued  on. 
The  defendant  objects  that  the  declaration 
does  not  exhibit  the  losses  and  expenses,  and 


show  explicitly  what  they  were.  This,  of 
course,  could  have  been  done,  but  it  is  not 
absolutely  necessary,  to  make  the  declarsthHi 
good  under  section  29,  c  125,  Code,  bat  Is 
matter  that  the  plaintiff  must  show  by  Ills 
proof  as  a  condition  precedent  to  his  light 
to  recover.  Mor.  Prlv.  Corp.  |  168l  The  al- 
legation is  general,  but  the  proof  mnst  be 
specific.  The  corporation,  having  been  dis- 
solved at  the  time  of  the  assessment  could 
hardly  be  held  In  existence  and  representa- 
tive of  the  defendant  so  as  to  render  tbe  or- 
der confirming  the  assessment  condnsive  as 
to  it  in  its  absence^  Hence  the  burden  Is  not 
cast  on  him  of  showing  that  the  aasessmedt 
was  unjust  and  contrary  to  his  obligation  or 
undertaking,  but  it  devolves  on  the  plaintiff 
to  establish  his  right  of  recovery.  This  la 
not  a  general  assessment  upon  unpaid  stock 
on  all  stockholders,  as  In  the  case  of  Haw- 
khis  V.  Glenn,  131  U.  S.  319,  9  Sup.  Ct.  738, 
and  other  cases  ot  a  similar  character  relied 
on  by  plaintiff,  but  it  is  a  specific  assessment 
on  a  note  limited  by  express  agreement  to 
the  "losses  and  expenses  Incurred  by  the  com- 
pany." If  the  company  itsdf  had  made  the 
assessment  although  the  same  rules  so  far  as 
applicable  govern  In  both  characters  of  cases, 
It  would  have  been  bound  to  show,  on  resist- 
ance of  payment  thereof,  that  it  'was  with- 
in the  liability  covered  by  the  note,  as  the 
proof  of  the  same  Is  wholly  within  its  pow- 
er. Such  being  the  case  as  to  the  company. 
Its  trustee  could  have  no  greater  power.  Nor 
does  it  entail  any  hardship  upon  him.  as  an 
the  proofs  are  hi  his  tiMrn^n  and  nTnigr  his 
controL  Ttiis,  however,  is  a  question  at 
proot  and  does  not  arise  on  demurrer;  which 
admits  the  truth  of  flie  allegations  contained 
in  the  declaration.  These  appear  to  be  suffl- 
dent  to  justify  a  recovery,  if  sustained  by 
proof.  The  judgment  of  the  drenit  court  Is 
reversed,  the  demurrer  overruled,  and  the  case 
Is  remanded  tor  further  proceedings  accord- 
ing to  law. 


(46  W.  Vs.  2SS) 

SWING   ▼.    PARKERSBURG   VENBER    ft 
PANEL  CO. 

(Supreme  Court  of  Appeals  of  Wast  '^^rsinU. 
Nov.  23, 1888.) 

FoBBiOH  CoBPORATioNS— Tkditbbs— Acnoxs— Is- 

80BAHCB — pKSUIDIfB. 

L  A  receiver,  trustee,  or  assignee  of  a  dis- 
solved forei^  corporation  appointed  in  the  state 
of  its  domiale  may  institnte  in  the  conrts  of  this 
state  suits  in  his  own  or  the  corporate  name  for 
debts  or  claims  due  such  corporation. 

2.  Circuit  courts  of  this  state  are  authorized 
by  sections  68,  68,  c.  53,  Code,  in  proper  caaes 
therein  set  forth,  to  appoint  leceivers  for  and 
wind  up  the  affairs  of  foreign  corporations  who 
have  done  business,  acquired  property,  and  con- 
tracted debts  in  this  state.  The  law  on  this 
subject  as  propounded  in  the  case  of  Nimick  v. 
Iron  Works  Co.,  25  W.  Va.  184.  has  been  sfuper- 
seded  by  chapter  39,  Acts  1885. 

3.  Before  a  receiver  or  trustee  of  a  dissolved 
foreign  corporation  can  recover  on  a  premimn 
note  a  quasi  ex  parte  assessment  he  must  show 
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that  the  conditions  precedent  to  snch  recovery 
contained  in  such  note  have  been  fnlly  satisfied. 
(Syllabus  by  the  Court.) 

Error  to  circuit  court.  Wood  county;  L.  N. 
larcnner.  Judge. 

Assumpsit  by  James  B.  Swing,  trustee, 
against  the  Parkersbnrg  Veneer  &  Panel  Com- 
pany. There  was  a  judgment  for  defendant, 
and  plaintiff  brings  error.    Reversed. 

J.  W.  yanderTort,for  plaintiff  in  error.  Van 
Winkle  &  Ambler,  for  defendant  in  error. 

DENT,  J.  James  B.  Swing,  trustee  of  the 
creditors  and  stockholders  of  the  Dnlon  Matn- 
al  Fire  Insurance  Company  of  Cincinnati, 
Ohio,  on  the  11th  day  of  March,  1880,  In  the 
circuit  court  of  Wood  county,  instituted  a  snlt 
against  the  Parkersbnrg  Veneer  &  Panel  Com- 
pany OR  the  following  premium  note:  "In 
consideration  of  policy  No.  8,400,  dated  the 
first  day  of  October,  1888,  we  promise  to  pay 
to  the  Union  Mutual  Fire  Insorance  Company, 
of  Cincinnati,  Ohio,  the  sum  of  four  hundred 
and  eigbty-seTen  dollars  and  fifty  cents 
($487.50),  by  snch  Installments  and  at  snch 
times  as  the  directors  of  said  company  shall 
assess  and  order,  pnrsoant  to  the  charter  and 
by-laws  thereof,  and  It  Is  hereby  expressly 
agreed  that  this  note  is  not  transferable,  and 
the  llabiUty  Is  only  for  the  losses  and  expenses 
Incnrred  by  the  said  company,  and  that  no 
liability  Is  Incnrred  beyond  the  face  amount 
hereof.  (The  secretary  is  anthorlzed  to  Insert 
number  and  date  in  this  note,  and,  in  event  of 
renewal  or  reissue,  to  change  the  number  and 
date  to  that  ol  the  new  policy.)  Cincinnati, 
Ohio,  November  1st,  1868.  [Signed]  Parkers- 
bnrg Veneer  and  Panel  Company."  A  balance 
of  $312  is  claimed  as  dne  thereon.  Defendant 
demurred  to  the  declaration,  which  was  sus- 
tained. A  writ  of  error  brought  the  case  to 
this  court  The  questions  and  points  raised 
In  this  case  are  similar  to  the  ones  raised  in 
the  case  of  the  Same  Plaintiff  v.  Furniture 
Co.  (decided  at  this  term)  81  S.  E.  926,  and  the 
same  conclusion  In  regard  thereto  is  reached. 
And  for  the  same  reasons  the  judgment  of  the 
circuit  court  is  reversed,  the  demurrer  over- 
ruled, and  the  case  Is  remanded  to  the  drcnit 
court  for  further  proceedings  according  to 
law. 


(46  W.  Va.  716) 

HTRB  at  al.  t.  liAMBERT. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
Dec.  17,  1898.) 

AprcAir— FiHDiNOs  Or  Ck>i<iiiS8ioNSB  — Pastmsb- 

SBIP— ACCOtTNTINO. 

1.  Where  questions  of  fact  are  referred  to 
and  passed  upon  by  a  commissioner,  and  the 
findings  of  the  commissioner  are  overruled  and 
disaffirmed  by  the  circuit  court,  the  appellate 
court  must  determine  for  itself,  from  the  facta 
and  circnmstances  disclosed  by  the  record, 
whether  it  will  sustain  the  conclusion  of  the 
commissioner  or  that  of  the  circuit  court. 

2.  A  case  in  which  the  appellate  court,  upon 
the  facts  and  evidence,  reversed  the  action  of 


the  circuit  conrt  In  overruling  the  findings  of 
the  commissioner  and  in  sustaining  exceptions 
taken  to  the  commissioner's  report. 
(Syllabus  by  the  Court.) 

Appeal  from  circuit  court.  Tucker  county. 

Bill  by  James  H.  Lambert  against  R.  A. 
Hyre  and  J.  S.  Hyre.  Decree  for  plaintiff, 
and  defendants  appeal.    Reversed. 

W.  B.  Maxwell  and  J.  F.  Harding,  for  ap- 
pellants. Dayton  &  Dayton  and  U  S.  Anvil, 
for  appellee. 

McWHORTER,  J.  This  cause  was  brought 
here  by  plaintiff  Hyre  on  appeal  from  a  de- 
cree in  favor  of  defendant  against  plaintiff 
on  settlement  of  partnetablp  accounts.  The 
decree  was  reversed  (see  87  W.  Va.  26,  16  S. 
£.  446),  and  cause  remanded  for  further  pro- 
ceedings by  recommittal  to  commissioner  to 
retake,  state,  and  report  such  accounts.  The 
circuit  court  acted  on  the  suggestion  of  this 
court  as  to  facta  to  be  reported,  and  referred 
the  cause  to  Commissioner  John  J.  Adams, 
directing  him  to  report  as  follows:  (1)  The 
amount  of  bonds,  notes,  and  accounts  that 
went  into  the  hands  of  defendant,  Lambert, 
to  settle  and  collect;  (2)  what  amount  he  col- 
lected or  should  have  collected;  (3)  what 
amount  he  has  properly  paid  out;  (4)  what 
amount  remains  uncollected,  and  with  whkd> 
he  should  not  be  charged;  (6)  what  amount 
Is  Insolvent,  what  barred  by  the  statute  of 
Umitations,  or  otherwise  noncoUectlble;  (6) 
what  debts  or  liabilities,  if  any,  unpaid,  re- 
main, of  the  firm,  to  persons  who  are  not 
partners;  (7)'  what  advances  (as  distinguish- 
ed  from  capital  put  in).  If  any,  have  been 
made  by  any  partners  to  or  for  the  firm. 
Appellant  Hyre  sued  out  execution  against 
appellee,  Lambert,  for  $178.28,  costs  of  ap- 
peal incurred  In  this  court,  when  Lambert 
filed  his  bill  against  R.  A.  Hyre  and  Jacob  S. 
HjTe,  her  husband,  to  enjoin  the  enforce- 
ment of  the  collection  of  said  sum,  alleging 
that  there  was  due  from  Hyre  a  much  great- 
er sum,  for  which  he  was  entitled  to  a  decree 
in  said  cause  upon  a  settlement  of  the  part- 
nership accounts  for  which  Hyre  had  insti- 
tuted the  suit  and  alleging  the  Insolvency  of 
said  Hyre,  and  that  the  object  and  purpose 
was  to  collect  the  said  judgment  for  costs 
before  her  liability  to  plaintiff  could  be  as- 
certained and  fixed  by  proper  decree,  and 
then  by  every  means  evade  the  payment  of 
such  decree;  and  praying  that  defendants  be 
enjoined  and  restrained  from  the  collection 
of  said  costs,  that  the  liability  of  said  part- 
nership due  plaintiff  might  be  ascertained 
and  fixed  by  proper  decree  in  said  original 
cause,  and  that  the  judgment  for  costs  might 
be  set  off  against  said  liability,  and  decree 
be  rendered  for  plaintiff  for  residue  and  for 
general  relief.  Injunction  was  granted  as 
prayed  for,  March  8,  1893.  Defendants 
waived  process,  and  on  22d  of  November, 
1894,  by  leave  of  the  court,  filed  their  joint 
and  separate  answer  to  said  bill,  and  moved 
to  dissolve  the  Injunction;   the  answer  ad- 
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mtttlng  tbe  former  decree  against  Rebecca 
A.  Hyre,  wbich  had  been  reversed,  and  her 
Judgment  for  costs,  bnt  denying  most  poai- 
tlyely  her  Insolvency,  or  her  intention  to  col- 
lect costs  and  then  evade  payment  of  any 
amount  which  might  be  found  due  to  plaln- 
tifl,  and  denying  any  Indebtedness  to  plain- 
tiff on  a  settlement  of  the  partnership  af- 
fairs, but  averring,  on  the  contrary,  that  on 
Bach  settlement  plaintiff  was  largely  indebt- 
ed to  her,  and  averring  that  since  the  In- 
junction was  awarded  in  this  cause  the  said 
suit  to  settle  the  partnership  had  been  pend- 
ing before  one  of  the  commissioners  of  the 
court,  who  had  taken  a  large  amount  of 
proof  and  had  sifted  the  case  to  the  very 

"dregs,"  and  had  found  the  sum  of  $ 

In  favor  of  respondent  Rebecca  A.  Syte, 
which  amount  respondent  did  not  believe 
was  the  true  amount  due  her,  bat  that  It 
■hoold  be  a  much  larger  amount,  and  re- 
ferred to  the  commissioner's  report,  which 
she  asked  to  be  read  with  her  answer,  which 
report  conclusively  showed  that  she  was  en- 
titled to  have  the  Injunction  dissolved.  Com- 
missioner Adams  returned  his  report,  which, 
leaving  off  the  formal  portion,  is  as  follows: 

Proceeding  "to  fully  execute  said  order  of 
reference,  and  to  further  audit  and  state 
and  settle  the  partnership  accounts  between 
the  plaintiff  R.  A.  Hyre  and  the  defendant, 
James  H.  Lambert,  thereupon  I  ascertain 
and  find  as  follows,  to  wit: 

"From  the  testimony,  whldi  Is  somewhat 
conflicting,  your  commissioner  finds  that,  In 
his  opinion,  a  clear  preponderance  thereof 
sustains  the  items  of  account  between  said 
plaintiff  and  defendant,  as  follows:  (1)  The 
amount  of  bonds,  notes,  and  accounts  that 
went  into  the  hands  of  defendant,  Lambert, 
to  be  settled  and  collected  (Including  the 
amount  of  $1,124  collected  by  him  on  tbe 
Dry  Fork  and  Red  Greek  lumber  contracts) 
I  have  ascertained  to  be  $3,374.  (2)  The 
amount  he  collected,  or  should  have  collect- 
ed, I  have  ascertained  to  be  $2,536.12.  (3) 
The  amount  proporly  paid  out  by  him  I  have 
ascertained  to  be  $2,922.84.  (4)  The  amount 
uncollected  of  said  accounts,  and  with  which 
said  Lambert  should  not  be  charged,  Includ- 
ing Insolvent,  barred  by  statute,  and  other- 
wise noncoUectible  claims,  I  find  to  be  $838.- 
88.  ^  I  find  there  are  no  debts  or  Ilabili- 
ttes  remaining  unpaid  of  the  firm  to  persons 
who  are  not  partners.  (6)  I  further  find  that 
there  is  due  from  the  defendant,  Lambert, 
to  the  plaintiff  R.  A.  Hyre,  individually,  as 
formerly  reported,  a  balance  found  due  her 
at  the  February  settlejnent  1885,  of  $200; 
also  a  settlement  made  August  15,  1885,  a 
balance  of  $61.83;  total,  $264.83. 

"From  the  foregoing,  I  find  the  accounts, 
more  briefly  stated,  to  be  as  follows: 
Amount  of  bonds,  notes,  and  accounts  that 
went  into  the  hands  of  said  Lambert  to  be 
settled  and  collected  as  above  stated,  $3,374; 
less  amount  of  uncollected  notes,  accounts, 
etc.,    as    above    stated,    $838.88;    leaving 


amount  In  hands  of  said  Lambert  to  be  ac- 
counted for,  $2,635.12;  amount  properly  paid 
out  by  said  Lambert  on  firm  debts  aa  afore- 
said, $2,922.84;  balance  doe  said  Lambot 
from  the  firm  of  Lambert  &  Hyre,  $387.72; 
one-half  to  be  paid  Mrs.  Hyre  to  said  Lam- 
bert, $193.86;  amount  due  from  said  Lam- 
bert to  Mrs.  Hyre,  individually,  and  as  for- 
merly found  and  reported  as  above  stated, 
$264.88;  balance  now  found  due  from  said 
Lambert  to  Mrs.  R.  A.  Hyre,  $70.97. 

"All  of  which  is  respectfolly  submitted  to 
the  court  this  28th  day  of  September.  1881. 
Jno.  J.  Adams,  Commissioner." 

To  this  report  he  added  the  following 
statements  made  at  the  reqneot  of  the  coun- 
sel for  the  parties,  which  statemeatx,  to- 
gether with  exceptions  to  said  report  In- 
dorsed by  the  parties,  are  as  follows: 

"At  the  request  of  counsel  for  the  plain- 
tiffs, I  state  and  report  said  partnership  ac- 
counts to  be  as  follows:  First  Tbe  amount 
of  bonds,  notes,  and  accounts  that  went  Into 
the  hands  of  defendant,  Lambert,  to  be  set- 
tled and  collected,  I  ascertain  to  be  93374. 
Second.  Hie  amount  he  collected,  or  sboald 
have  collected,  I  have  ascertained  to  be  $2,- 
706.78.  Third.  The  amount  pioperiy  paid  out 
by  him  I  have  found  to  be  (imcertain  and 
objected  to)  $2,856.64.  Fourth.  The  amount 
nncollected  of  said  accounts,  and  with 
which  said  Lambert  should  not  be  charged, 
Including  Insolvent,  barred  by  statntea,  and 
otherwise  uncollectible  claims,  I  find  to  be 
$668.22;  and  from  undisputed  Items  due 
from  defendant,  Lambert,  to  Mrs.  Hyre, 
from  former  reports,  $289.83.  Fifth.  I  fm^ 
ther  find  there  are  no  debts  or  liabilities  re- 
maining unpaid  of  tbe  firm  to  persons  who 
are  not  partners. 

"From  tbe  forgoing  version  by  the  plain- 
tiffs, I  find  the  said  accounts,  more  briefly 
stated,  to  be  aa  follows:  Amount  of  bonds, 
notes,  and  accounts  that  went  into  the  hands 
of  James  H.  Lambert  for  collection,  $3,374; 
amount  of  notes,  accounts,  etc.,  not  collected 
or  collectible,  $668.22;  amount  of  notes,  ac- 
counts, etc.,  collected  by  said  Lambert  and 
to  be  accounted  for,  $2,705.78;  amount  of 
debts  properly  paid  by  said  Lambert  for  the 
firm  of  Lambert  &  Hyre,  $2,856.64;  amount 
due  Lambert  from  said  firm,  $150.86;  one- 
half  of  this  last-named  sum  due  from  Mrs. 
Hyre  to  Lambert,  $75.43;  amount  due  from 
said  Lambert  to  Mrs.  Hyre,  individually,  at 
the  time  of  dissolution,  on  account  of  ondis- 
puted  items  due  Mrs.  Hyre,  aa  shown  by  for- 
mer reports  herein,  $^.83;  balance  now 
found  due  from  said  Lambert  to  Mrs.  Hyre, 
$224.40. 

"And,  at  the  Instance  and  request  of  coun- 
sel for  defendant,  Lambert,  I  further  stats 
and  report  said  partnership  acconnts  to  be 
as  follows:  First  The  amount  of  bonds, 
notes,  and  accounts  that  went  Into  the 
hands  of  James  H.  Lambert  to  settle  and 
collect  I  ascertain  to  be  $2,423.88.  Second. 
The  amount  be  collected,  or  shonld  have  col- 
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lected,  I  find  to  be  ^1,518.60.  Third.  Tbe 
amount  properly  paid  oat  by  him  I  have 
tound  to  be  (2,903.24.  Fourth.  The  amount 
nscoUected  of  said  accounts,  and  with  which 
Lambert  should  not  be  charged,  including 
Insolvent,  barred  by  statute,  and  otherwise 
noncoUectlble  claims,  I  And  to  be  $906.28. 
Fifth.  I  farther  find  there  are  no  debts  or 
liabilities  remaining  unpaid  of  the  firm  to 
persons  who  are  not  partners. 

"From  the  foregoing  version  by  the  de- 
fendant I  And  the  said  accounts,  more  Inrief- 
ty  stated,  to  be  as  follows: 

"Amount  of  bondss  notes,  and  acoounts 
that  went  into  the  hands  of  said  Lambert 
for  collection,  I  find  to  l>e  $2,423.88;  amount 
of  notes,  accounts,  etc,  collected  by  him, 
$1,518.60;  amount  with  which  said  Lambert 
should  not  be  charged,  $906^28;  total,  $2,- 
428.88. 

"Amount  of  firm  debts  properly  paid  by 
said  Lambert,  $2,993.24;  from  which  deduct 
total  amount  of  collections,  $1,S18.60;  leav- 
ing a  balance  paid  by  said  Liambert  for  the 
firm  out  of  his  own  private  fund  of  $1,- 
474.64;  one-half  of  which  balance  should  bis 
charged  to  defendant  Hyie,  $737.32,  subject 
to  credits  as  f(dlows: 

"Amount  of  costs  of  tbe  supreme  court, 
$174.89;  amount  of  balance  found  due  Mrs. 
Hyre  at  the  August  settlement,  1885,  $64.83; 
total,  $239.72. 

"Balance  due  Lambert  at  this  date^ 
$487.60. 

"AH  of  which  is  respectfully  submitted  to 
the  court  this  the  20th  day  of  September, 
1894.     Jno.  J.  Adams,  CommiBsioner. 

"And  now,  <hi  this  day,  to  wit,  Monday,  the 
1st  day  of  October,  1894,  I  farther  report  to 
tbe  court  that,  after  the  completion  of  the 
foregoing  statement  and  report,  I  retained 
the  same  in  my  office  ten  days  for  inspection 
and  exceptions  thereto  by  any  person  Inter- 
ested therein,  during  which  time  the  plain- 
tiff R.  A.  Hyre,  by  her  counsd.  Maxwell  & 
Harding,  as  well  as  the  defendant,  James  H. 
Lambert,  by  his  counsel,  Dayton  &  Auvil, 
each  filed  exceptions  in  writing  thereto; 
which  several  exceptions,  together  with  all 
the  evidence  and  proofs  filed  before  me,  I 
now  herewith  return  to  the  court  Given  un- 
der my  hand  this  the  said  1st  day  of  Octo- 
ber, 1894.     Jno.  J.  Adams,  Commissioner." 

Exceptions  by  Rebecca  A.  Hyre: 

"Tbe  plaintiff  Rebecca  A.  Hyre  excepts  to 
the  r^ort  of  CommlBsloner  J.  J.  Adams  made 
in  the  above-styled  cause,  and  to  be  filed  for 
the  November  term  of  the  circuit  court  of 
Tucker  coimty,  1894,  and  nqw  in  the  office  of 
said  commissioner  for  examination,  for  the 
following  reasons:  First  Because  said  com- 
missioner reports  the  amount  of  debts  due  to 
the  firm  of  Lambert  &  Hyre,  and  heretofore 
turned  over  to  Lambert  for  collection  and 
disbursement  which  have  turned  out  to  be 
uncollectible  and  worthless,  at  the  sum  of 
$838.88,  when  the  proofs  filed  before  him 
dearly  show  that  this  sum  could  not  possibly 
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exceed  $668.22,  and  even  a  much  less  sum 
than  this  la  sustaioed  by  the  evidence.  iHec- 
ond.  Because  by  said  report  said  commis- 
sioner reports  the  assets  or  funds  coming 
Into  said  Lambert's  hands  to  be  disbursed 
for  the  benefit  of  said  firm  at  tbe  sum  of 
$2,635.12,  when  In  fact  he  actually  collected 
and  should  be  charged  with  at  least  $2,- 
706.78,  and  even  more  than  this  sum  is  prov- 
en by  a  preponderance  of  the  evidence  flled- 
Third.  Because  by  said  report  said  commis- 
sioner reports  the  amount  properly  paid  out 
by  said  Lambert  upon  the  debts  assigned 
said  firm  at  $2,922.84,  when  the  evidence 
clearly  shows  that  at  most  he  only  paid  out 
the  sum  of  $2,856.64,  and  much  of  this 
amount  rests  on  such  doubtful  and  contra- 
dictory evidence  that  it  ought  not  to  be  sus- 
tained. Fourth.  Because  by  said  report  said 
commissioner  has  not  allowed  her  credit  for 
$35,  the  price  of  one  cow,  hereinbefore  re- 
I>orted,  passed  upon,  and  not  excepted  to. 
Fifth.  Because  by  said  report  said  commis- 
sioner reports  a  balance  due  from  said  lAm- 
bert  to  said  B.  A.  Hyre  of  $70.97  only,  and 
that  too,  without  interest,  when  in  fact,  un- 
der the  evidence  filed  before  said  commission- 
er, she  should  recover  at  least  tbe  sum  of 
$224.40,  with  interest  from  July  25,  1888. 
Rebecca  A.  Hyre,  by  Counsel.  Maxwell  8c 
Harding,  Attya" 

Defendant's  exceptions: 

"The  defendant,  James  H.  Lambert  excepts 
to  the  confirmation  of  Commissioner  John  J. 
Adams'  report  made  in  said  cause  of  date 
the  day  of  September,  1894:  (1)  Be- 
cause the  said  commissioner  charges  the  de- 
fendant Lambert  with  the  sum  of  $3,374  of 
notes,  accounts,  etc.,  when  the  proof  no- 
where shows  more  than  the  sum  of  $2,423.88 
worth  of  accounts,  notes,  etc.,  with  which  he 
should  be  charged.  (2)  Because  said  com- 
missioner allows  to  the  plaintiff  $200,  as  and 
at  the  February  settlement  between  said 
partners,  when  a  preponderance  of  the  proof 
shows  that  said  amount  was  carried  into  the 
August  settlement  1885,  which  was  a  full 
and  complete  settlement  of  all  tbe  individ- 
ual transactions  between  said  partners  of 
H.  Lee  Nester,  J.  H.  Lambert  J.  B.  Lambert 
and  C.  C.  Lambert  (3)  Because  tbe  com- 
missioner considered  the  deposition  taken  by 
the  plaintiff  (in  making  up  said  reporQ  at 
Justice  Coberly's,  in  Randolph  county,  on  the 
27th  day  of  August  1884,  and  at  O.  W.  Sum- 
merfield's  residence  on  the  29th  day  of  Au- 
gust 1894,  when  the  defendant  James  H. 
Lambert  had  no  notice  of  tbe  taking  of  the 
same.  (4)  Because  said  commissioner  gave 
due  weight  and  credit  to  the  deposition  of 
Jacob  O.  Flanagan  In  his  findings,  when  h« 
should  have  discarded  said  statements  alto- 
gether, as  said  witness  was  successfully  Im 
peached  before  said  commissioner.  (5)  Ba 
cause  said  commissioner  charges  said  defend- 
ant with  $1,125  collected  on  lumber  after  dis- 
solution of  said  firm,  when  the  proof  shows 
that  $200  of  said  sum  have  been  collected 
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before  the  dlssolntlon  of  «ald  partnership, 
and  applied  upon  the  debts  of  said  firm,  and, 
if  charged  to  defendant,  defendant  ahonld 
have  had  credit  for  more,  which  said  com- 
missioner wholly  disallows.  (6)  Because 
said  report  is  erroneous  in  many  other  re- 
spects, and  prays  that  the  proofs,  boolcs,  evi- 
dence, etc.,  before  said  commissioner  be 
turned  into  conrt  with  report.  James  H. 
Lambert,  by  CounseL  Dayton  &  Auvil, 
Attyi. 

"The  defendant,  James  H.  Lambert,  excepts 
to  the  special  finding  of  the  commissioner  at 
the  instance  of  the  plaintiffs,  and  to  the  find- 
ing at  his  own  instance,  and  insists  the  only 
tme  statement  of  the  partnership  is  that 
found  at  the  Instance  of  the  defendant. 
James  H.  Lambert,  by  CounseL  Dayton  & 
AnvlL" 

On  the  28th  day  of  November,  1894,  the 
canse  was  heard.  The  court  overruled  all 
the  exceptions  of  plaintiff  Hyre,  and  sustained 
all  the  exceptions  of  defendant,  Lambert; 
adopted  the  statement  made  by  Commissioner 
Adams  at  the  request  of  defendant,  Lambert; 
entered  a  decree  in  his  favor  against  Rebecca 
A.  Hyre  for  $497.00,  with  Interest  from  Oc- 
tober 20, 18d4,  and  perpetuated  the  injunction, 
and  decreed  in  favor  of  Lambert  for  costs 
of  the  injunction  proceedings,  and  that  the 
said  sum  of  $497.00,  together  with  the  costs 
incurred  by  said  Lambert  in  said  two  causes, 
are  a  lies  upon  said  Rebecca  A.  Hyre's  sep- 
arate personal  property,  and  a  charge  upon 
the  rents,  issues,  and  profits  of  her  separate 
real  estate,  if  any  such  personal  or  real  estate 
she  has;  from  which  decree  Rebecca  A.  Hyre 
and  J.  S.  Hyre  appealed  to  this  court,  and 
assign  as  error,  first,  that  the  court  erred  in 
overruling  plaintiffs'  exceptions  to  the  report 
of  CommlBBloner  Adams.  Defendant,  Lam- 
bert, filed  a  "statement  of  amount  remaining 
uncollected,  and  with  which  Lambert  should 
not  be  charged,  insolvent  and  barred  by  stat- 
ute," amounting  to  $1,000.90.  The  commto- 
aloner  tooli  the  testimony  of  various  witnesses 
as  to  the  payment  of  some  of  these  claims, 
and  as  to  their  solvency;  the  time  of  their 
payment,  if  paid,— whether  before  or  after 
the  dissolution  of  the  partnership;  and,  after 
considering  the  evidence,  he  reduced  the  ag- 
gregate to  the  sum  of  $838.88.  From  an  ex- 
amination of  the  evidence  touching  the  sev- 
eral items  of  account  in  dispute,  I  have  no 
doubt  that  the  commissioner  arrived  at  about 
the  right  conclusion  as  to  this  item  of  his 
report  Defendant,  Lambert,  himself,  whOe 
he  claims  in  his  deposition  the  amount  to  be 
$1,000.90,  admits,  in  the  statement  made  at 
his  request  by  the  commissioner,  that  the 
amount  should  be  reduced  to  $906.28. 

Appellants'  second  exception  involves  the 
question  raised  by  appellee's  first  exception. 
The  commissioner  takes  as  a  basis  $3,374  as 
amount  of  bonds,  notes,  and  accounts  that 
went  into  the  hands  of  Lambert  to  be  settled 
and  collected,  from  which  deducting  above 
Item  of  $83&88,  leaves  $2,536.12,  amount  of 


assets  that  went  into  the  hands  of  LamiieTt 
Hyre's  exception  claims  that  it  should  hare 
been  $2,706.78,  whUe  Lambert  by  exception 
No.  1,  dahns  that  the  $3,374  shoidd  bare  bees 
but  $2,423.88.  This  amount  claimed  by  Lam- 
bert however,  fails  to  incdnde  the  amount  of 
the  Red  Creeli  lumber  contract  the  proceeds 
of  whidi  amounted,  according  to  the  vacioas 
witnesses  examined  concerning  it  to  from  $9SS 
to  $1,200,  and  in  the  commissioner's  report 
formerly  filed  hi  the  cause,  and  copied  in  flie 
opinion  (37  W.  Va.  32,  10  S.  Bi.  446).  wu 
stated  at  $1,124,  "as  shown  by  depositJon  of 
Lambert"  Taking  the  amalleat  amount 
$926,  and  addhig  it  to  the  $2,423.88,  aa  datan- 
ed  by  Lambert  makes  the  simi  of  $3,S4SJ8, 
being  only  $25.12  short  of  the  amount  stated 
by  the  commissioner.  I  think  plalntUEs'  sec- 
ond and  defendant's  first  ezceptlonfl 
both  be  overruled. 

Plaintiffs'  third  exception  goes  to  a  < 
of  $60.20  difference  between  the  amomit  al- 
lowed by  the  commissioner  to  defendant  as 
paid  out  on  debts  of  the  firm  and  the  amoimt 
plaintiffs  claim  ought  to  have  been  aUowvO. 
This  difference  Is  made  up  of  small  amna. 
upon  which  the  evidence  is  oonfllcttns  and 
uncertain,  and  the  benefit  of  the  doubt  ahonM 
be  given  the  commissioner,  who  stands  be- 
tween the  parties,  and  should  be,  and  evi- 
dently was,  trying  to  get  at  the  tmtb  of  the 
matter. 

Plaintiffs'  (burth  ezoeptton  Is  aa  to  $36. 
price  of  a  cow,  which  was  proved  as  reports 
In  commissioner's  former  report  and  imex- 
cepted  to,  and  the  exception  should  be  aos- 
tained. 

The  fifth  exception  of  plaintiffs.  In  so  Isr 
as  it  claimed  the  right  to  judgment  for  at 
least  $224.40,  was  properly  overruled. 

Upon  defendants  second  exception,  aa  to 
the  $200  found  due  plaintiffs  at  Febmary 
settlement  1886,  and  allowed  to  plaintiffs. 
and  as  claimed  by  the  defendant  to  have  been 
carried  into  the  settlement  of  August  15,  1886. 
the  evidence  is  conflicting;  some  vrltneaaea 
testifying  positively  and  squarely  that  the 
item  of  $200  was  carried  into  the  settlement 
of  August  15th,  while  others  testified  aa  po^ 
tively  that  it  was  not.  In  the  commissioner's 
report  of  former  date,  and  copied  in  the  opin- 
ion of  thU  court  In  37  W.  Va.  32,  16  S.  B.  44Ev 
as  to  this  item,  it  was  held  by  the  commis- 
sioner, as  he  holds  in  this  last  report,  that  ft 
was  not  carried  into  the  late  settlement  and 
no  exception  was  made  to  that  report  by  de- 
fendant for  tiiat  reason,  and  he  took  hla  de- 
cree allowing  that  claim.  The  commissioner 
was  warranted  In  allowing  It  to  plaintiffs, 
and  exception  2  should  have  been  overruled. 

The  third  exception  of  defendant  relates  to 
notice  to  take  depositions,  upon  the  deposi- 
tions taken  at  O.  W.  Summerfleld's,  not  at  3. 
W.  Summerfleld's,  as  spedfled  in  the  notice, 
"because  the  defendant  had  no  notice  of  the 
taking  of  any  depositions  except  of  Solomoa 
Flanagan,  Ebos  G.  Oarr,  and  J.  W.  Elana- 
gan."     While  the  depositions  of  said  Flana- 
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gana  do  not  appear  to  have  been  taken,  and 
that  of  Enos  6.  Walker  la  taken  as  the  fifth 
deposition  of  about  thirty  or  more  short  depo- 
tsltlons,  of  about  three  to  the  page,  taken  to 
sustain  the  reputation  for  truth  and  veracity 
of  plaintiffs'  witness  Jacob  O.  Flanagan, 
whose  reputation  defendant  bad  brought  In 
question.  It  is  difficult  to  concelTe  how  de- 
fendant should  have  notice  of  one  deposition 
grouped  In  some  thirty,  which  would  require 
perhaps  five  minutes  each  to  take,  and  know 
nothing  of  the  taking  of  the  others.  How  far 
the  commissioner  gave  weight  to  or  consider- 
ed such  depositions  does  not  appear.  Tbore 
is  but  llttie  In  the  depositions  complained  of, 
aside  from  the  bearing  on  the  reputation  of 
said  witness,  to  sustain  it 

The  fourth  exception  is  that  the  commis- 
sioner gave  due  weight  to  the  testimony  of 
Jacob  O.  Flanagan,  witness  on  behalf  of  plain- 
tiffs. Flanagan  was  plaintiffs'  principal  wit- 
ness, apparently  a  man  of  very  good  standing 
In  the  community,  trusted  by  his  neighbors 
with  the  responsible  position  of  assessor.  He 
had  given  testimony  In  this  cause  in  October, 
18S7,  and  the  cause  was  heard  upon  his  testi- 
mony. The  thought  of  impeaching  him  seems 
to  have  been  a  recent  thought  Jacob  Wol- 
fred  says  his  reputation  is  not  very  good,  and 
would  not  from  that  reputation  believe  him 
on  oath,  esi>eclally  If  he  was  interested  In  the 
matter  In  any  way.  John  T.  Wolfred  Is  ac- 
quainted with  his  reputation;  "it's  nothing 
extra  good."  In  answer  to  question,  "From 
that  reputation  would  yon  believe  him  on 
oath?"  be  says,  'If  his  Interest  was  at  stake, 
and  be  was  under  the  Influence  of  liquor,  I 
would  be  Inclined  to  dispute."  Witness  G.  W. 
Snyder,  referring  to  Flanagan's  reputation: 
"Well,  sir,  I  would  say  it  was  bad.  Q.  From 
that  reputation  would  you  believe  him  on 
oathf  A.  No,  sir."  Defendant  then  Introdu- 
ces two  of  his  sons,  Lu  D.  and  J.  B.  Lambert, 
wbo  say,  respectively,  as  to  bis  reputation, 
"It  Is  not  good,"  and  "It  Is  bad,"  and  both 
say  they  could  not  believe  him  on  oath.  J. 
B.  Lambert  when  asked  If  he  and  Flanagan 
were  friendly  or  he  had  had  trouble  with  him, 
answered,  "We  had  some  words,  but  still  I 
would  not  vary  on  oath  for  that"  Snyder  .Is 
the  only  one  of  the  first  three  witnesses  wbo 
says  unqualifiedly  that  his  reputation  Is  bad. 
I  know  it  Is  a  delicate  matter  for  a  man  to 
take  the  witness  stand  and  testify  that  the 
reputation  of  his  neighbor  for  truth  and  ve- 
racity Is  bad;  but.  If  it  is  notoriously  bad, 
after  one  or  two  reputable  and  respectable 
citizens  have  so  testified  It  Is  usually  not  much 
trouble  to  find  others  at  hand  to  "swell  the 
chorus."  I  think  the  attempt  to  Impeach 
Flanagan  a  very  lame  one,  and  the  commls- 
HoBtT  was  at  liberty  to  give  bis  testimony 
such  weight  as  seemed  right  to  him. 

Defendant's  fifth  exception  la  that  the  com- 
missioner had  charged  him  with  $1,12S  col- 
lected on  lumber  after  dissolution  of  the  firm, 
when  the  proof  shows  that  $200  of  said  sum 
bad  been  collected  before  the  dissolution  of 


tbe  partnership,  and  applied  on  firm  debts.  I 
think  quite  a  sufficient  reply  to  that  Is  that 
in  the  original  report  of  the  commissioner, 
which  was  the  basis  of  defendant's  decree  be- 
fore brought  to  this  conrt  the  very  first  Item 
charged  to  defendant  was,  "Amount  collected 
on  the  Red  Greek  and  Dry  Fork  lumber  con- 
tracts from  the  Hullngs  Lumber  Company,  as 
shown  In  the  deposition  of  said  Lambert  (1,- 
124."  Said  Item  was  proved  by  his  own  depo- 
sition, allowed  by  the  commissioner,  no  excep- 
tion to  the  report  and  defendants  decree 
based  on  It 

As  to  the  sixth  exception,  praying  that  the 
proofs,  books,  evidence,  etc.,  before  the  com- 
missioner, be  returned  into  court  with  his  re- 
port section  7,  c.  124,  Code,  as  amended  by 
chapter  8,  Acts  1885,  requires  the  commission- 
er, "with  his  report,  to  return  the  evidence 
filed  In  the  case.  Including  all  the  evidence 
taken  upon  the  execution  of  the  reference," 
which  the  certificate  of  the  comimlBsloner 
shows  he  did  hi  this  cause. 

Defendant's  seventh  exception  Insists  that 
"the  only  true  statement  of  the  partnership 
is  that  found  at  the  Instance  of  the  defend- 
ant" and  the  court  seems  to  have  thoroughly 
ignored  the  findings  of  Its  commissioner,  and 
adopted  the  account  made  up  by  the  defend- 
ant very  much  of  which  is  unsustalned  except 
by  the  evidence  alone  of  the  defendant  and 
even  he  Is  not  clear  on  parts  of  bis  evidence. 
It  is  shown  that  when  the  partnership  was 
dissolved  the  books  of  the  firm  were  placed 
In  the  hands  of  defendant,  where  they  re- 
mained for  some  time,  until  they  were  called 
for  in  this  cause;  and  when  they  came  from 
his  hands  they  were  so  mutilated  that  It  would 
be  Impossible  to  make  a  statement  showing 
the  amount  of  accounts  which  were  upon  them 
when  they  were  given  ovw  In  August  1886 
Several  half  leaves,  and  some  whole  leaves; 
were  out  of  the  books,  and  figuring  and  writ- 
ing in  the  books  which  were  not  In  them 
when  they  were  calculated  and  footed  up  be- 
fore. J.  8.  Hyre  testified  that  with  reason- 
able diligence  all  the  notes,  bonds,  and  ac- 
counts belonging  to  the  firm,  and  turned  over 
to  Lambert,  amounting  to  some  $2,250,  could 
bave  been  collected,  except  about  |26  or  $30; 
and  J.  O.  Flanagan,  who  was  familiar  with 
them,  did  not  think  there  was  over  about 
$20  which  could  not  be  collected.  In  Oraham 
▼.  Oraham,  21  W.  Va.  698,  It  Is  held  that 
"where  questions  of  fact  are  submitted  to  a 
commissioner  In  chancery,  his  findings  there- 
on should  be  fully  sustained,  unless  the  court 
Is  fully  satisfied  that  the  evidence  before  the 
commissioner  does  not  warrant  them";  and 
It  Is  further  held,  when  the  decree  of  the 
court  below  approves  such  findings,  this  conrt 
will  not  except  In  a  plain  case,  reverse  such 
decree.  "Where  questions  of  fact  are  refer- 
rM  to  and  passed  upon  by  a  commissioner, 
and  the  findings  of  the  commissioner  are  over- 
ruled and  disaffirmed  by  the  circuit  court  the 
appellate  conrt  must  determine  fbr  itself, 
from  the  facts  and  circumstances  disclosed  by 
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the  record,  whether  K  will  sustain  the  conchi- 
Blon  of  the  commissioner  or  that  of  the  circolt 
court."  Roots  T.  KUbreili.  82  W.  Va.  68B,  9 
S.  B.  «27. 

On  a  rerlew  of  all  tbe  erldence  and  the  rec- 
ord, I  am  of  opinion  that  the  commissioner 
was  aboat  as  nearly  right  as  the  character 
of  the  case  would  enable  one  to  get,  and  that 
his  finding  in  favor  of  plaintifT  of  $70.97 
should  be  approved,  with  the  sum  of  $3S  add- 
ed, mailing  the  sum  of  $105.97  In  favor  of 
plaintiff  Rebecca  A.  Hyre  against  the  defend- 
ant, James  H.  Lambert;  that  upon  the  filing 
of  the  answer  of  Rebecca  A.  Hyre  and  James 
S.  Hyre  to  the  bill  of  complaint  of  James  H. 
Lambert,  denying  all  tbe  material  allegations 
of  the  bill  and  moving  to  dissolve  the  injunc- 
tion, said  injunction  should  have  been  dls- 
Bolred  and  the  bill  dismissed.  Scfaoonover  v. 
Bright,  ai  W.  Va.  688;  Farland  v.  Wood,  36 
W.  Va.  458,  14  S.  B.  140  (Syl.  point  2). 

For  the  reasons  herein  contained,  the  decree 
of  the  circuit  court  is  reversed  and  aimnlled, 
and  the  order  perpetuating  the  injunction  is 
reversed  and  set  aside.  It  clearly  appears 
from  the  record  that  there  is  no  Indebtedness 
against  the  firm;  and,  the  court  proceeding  to 
render  such  decree  as  the  circuit  court  should 
have  rendered,  it  is  adjudged,  ordered,  and 
decreed  that  the  plaintiff  Rebecca  A.  Hyre  do 
recover  of  the  defendant,  James  H.  Lambert, 
the  sum  of  $106.97,  with  interest  thereon  from 
October  20,  1894,  until  paid,  and  the  costs  of 
the  prosecution  of  her  suit  by  her  expended 
In  the  circuit  court;  and  it  is  further  adjudg- 
ed, ordered,  and  decreed  that  tbe  injunction 
awarded  James  H.  Lambert  against  J.  S.  Hyre 
and  Rebecca  A.  Hyre  be,  and  the  same  is, 
dissolved,  and  the  bill  dismissed,  and  that  the 
defendants  therein  recover  against  the  plain- 
tiff, James  H.  Lambert,  their  costs  by  them 
about  their  defense  in  that  behalf  expended  In 
■aid  circuit  court 


(46  w.  Va.  $U) 

ZBLL  GDANO  CO.  et  al.  t.  HBATHERLY 

•t  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Nov.  23,  189&) 

nUkUDniBST     Ck>NVITAH0BS  —  CONSIDBRATIOM  '— 
HlOBTS  OF  CbEDITOUS  AND   OKANTEE. 

On  January  31,  1889,  H.  conveyed  all  his 
property,  real  and  personal,  to  P.,  trustee,  to 
secure  his  creditom  named  therein,  in  the  or- 
der of  priority  named,  including  a  debt  of  $8,- 
100  to  C,  to  be  the  first  paid  after  taxes,  etc., 
which  $8,100  included  an  item  of  $6,500  in  cash 
sent  to  wife  of  H.  by  C.  at  the  time  of  the  exe- 
cution of  the  trust.  On  Febniary  2,  1889,  Z. 
O.  Co,  instituted  suit  to  set  aside  the  trust  as 
fraudulent  and  void  as  to  the  $8,100  secured  to 
C,  in  which  suit  the  plaintiff  was  successful, 
H.  and  C.  were  adjudged  to  pay  the  costs  of  the 
suit,  and  all  the  property  conv^ed  in  the  trnst 
was  sold,  and  proceeds  paid  to  the  creditors  en- 
titled to  It,  to  the  exclusion  of  C.'s  claim,  which 
was  remitted  to  the  foot  of  the  list  of  creditors 
to  be  last  paid.  On  the  8th  of  January,  1891, 
and  before  final  decree  in  the  cause,  H.'s  wife 
returned  to  0.  $G,025  of  the  identical  money,  in 
the  same  papers  in  which  she  had  received  it 


two  years  before  from  G^  having  kept  It  intact 
In  January,  1897,  Z.  O.  Go.  and  othera,  crediton 
of  H.,  filed  their  amended  bill,  allegiii«  that  tbe 
$6,026  so  returned  to  C.  was  the  proi>ert7  of  EL, 
and  as  such  liable  to  their  debts,  and  praying 
that  O.  be  required  to  par  it  into  conrt,  and 
that  it  be  applied  to  their  debts  against  H.  Bdd. 
that  the  dreuit  conrt  did  not  en  in  duunianig 
■aid  amended  bilL 
(Syllabus  by  the  Court) 

Appeal  from  drcnlt  conit,  Barbour  eona- 
ty;  John  H.  Holt,  Jadge. 

Bill  by  the  Zell  Ouano  (Sompany  and  otb- 
ers  against  Samuel  J.  Heatheriy  and  others. 
A  decree  was  entered,  from  whicli  plalntUEi 
appeal.     Affirmed. 

Samuel  V.  Woods,  for  appellants.  W.  T. 
Ice  and  Dayton  &  Dayton,  for  appellees. 

McWHORTER,  J.  Samuel  J.  Heatheriy, 
having  become  involved  in  debt  beyond  hli 
ability  to  pay  out  on  the  Slst  day  of  Jan- 
uary, 1889,  executed  a  deed  of  trnst  convey- 
ing all  his'  lands  and  pereonal  property  to 
Melville  Peck,  in  trust  to  secure  tbe  debts 
specifically  set  forth  in  the  trust  deed, 
among  which  was  a  debt  of  $8,100  to  J.  X.  B. 
Crim,  as  third  In  order  of  priority;  tbe  first 
being  for  taxes,  and  the  second  for  parcbaae 
money  on  one  of  the  tracts  of  land  conveyed 
In  the  trust  deed,  for  which  there  was  also 
a  vendor's  lien.  On  the  2d  of  Febmaiy, 
1889,  the  ZeU  Quano  Company  institnted  suit 
in  the  drcult  court  of  Barbour  county  to  set 
aside  the  said  deed  of  trnst  as  fraadnlent 
and  void  as  to  tbe  said  debt  to  Crim  of  $8,- 
100,  because  said  debt  was  alleged  to  be  fic- 
titious, and  that  said  trust  was  made  with 
intent  to  hinder,  delay,  and  defrand  the 
plaintiffs  and  other  creditors  of  said  Heath- 
eriy. Said  debt  of  Crim  was  made  op, 
among  other  items,  of  $6,500  in  casb  loaned 
at  time  of  execution  of  trust  deed.  At  the 
bearing  of  the  cause,  the  court  held  that 
tbe  said  trust  deed  was  made  with  Intent  to 
binder,  delay,  and  defraud  plaintiffs  and 
other  creditors,  and  was  therefore  fraudu- 
lent and  void,  and  that  the  trustee,  Pe<^ 
had  full  knowledge  thereof  at  the  time  It 
was  executed,  and  tbe  same  was  set  aside 
and  held  for  naught;  and  upon  appeal  to 
th«  supreme  court  the  same  was  reversed.  In 
so  far  as  It  held  that  the  trustee  had  notice 
of  the  fraud,  and  set  aside  the  trust  In  toto, 
but  It  was  held  that  it  was  made  with  fraud- 
ulent intent,  and  was  void,  as  to  the  said 
debt  of  $8,100  secured  to  Crim,  which  debt 
was  remitted  to  the  foot  of  the  Ust  of  debts, 
and  placed  in  a  new  class,  No.  8,  to  be  paid 
last  In  the  order  of  priority.  The  supreme 
court  found  (38  W.  Va.  400,  434,  18  S.  E.  611) 
that  the  loan  of  $6,500  was  fictitious,  being 
only  Intended  to  help  defendant  Heatheriy 
to  put  that  much  of  his  property  beyond  tbe 
reach  of  his  creditors;  the  identical  money. 
In  the  same  packages  (except  $475),  being 
returned  to  defendant  Crim  on  the  8th  of 
January,  1891.  He  contemplated,  when  it 
was  loaned,  that  some  of  It  should  be  used 
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by  Heatherly  In  satisfying  certain  liens 
against  tbe  property  embraced  in  tbe  deed 
of  trust,  bnt  for  some  reason  this  purpose 
was  not  carried  oat;  perhaps  becanse,  be- 
fore all  tbe  money  loaned  was  paid  ovee  to 
Heatherly,  this  suit  assailing  the  deed  of 
trust  was  Instituted.  The  cause  was  re- 
manded to  the  circuit  court,  and  proceedings 
bad  therein  whereby  the  land  was  sold,  and 
sale  confirmed  by  decree  of  May  28,  1896,  In 
which  the  debts  due  to  the  creditors  were 
decreed  to  be  paid  to  them,  and  the  question 
reserved  for  the  future  order  of  the  court 
whether  the  said  Crlm  should  be  required  to 
pay  Into  court  for  the  benefit  of  the  plain- 
tiffs the  said  $6,026,  theretofore  received  by 
blm  on  the  8th  day  of  January,  1891,  from 
Helen  A.  Heatherly.  At  the  January  rules, 
1897,  the  Zell  Guano  Company  and  other 
creditors  of  Heatherly  filed  their  bin,  pray- 
ing that  It  be  treated  as  an  amended  bill  In 
the  original  cause,  setting  forth  the  whole 
transaction  and  the  proceedings  thereon,  and 
alleging  that  said  $6,025  was  the  property  of 
Samuel  J.  Heatherly;  that  It  was  in  cnstodia 
legls  at  the  time  It  was  received  by  Crlm 
from  Mrs.  Heatherly,  on  January  8,  1881, 
and  that  It  was  a  trust  fund,  which  tbe  said 
cnm  had  no  right  to  receive  and  apply  upon 
a  debt  which  was  charged  to  be  fraudulent, 
and  was  adjudged  to  be  frandnleot  and  fic- 
titious, and  that  the  application  thereof  up- 
on the  said  debt  of  $8,100  was  a  flagrant 
disregard  of  the  process  of  the  conrt,  and  ft 
contempt  of  Its  decrees,  and,  in  effect,  al- 
lowed said  Crlm  to  have  priority  of  payment 
upon  tbe  $8,100  debt  tot  $6,025  out  of  the 
estate  of  said  Samnel  3.  Heatherly,  and 
praying  that  said  Crlm  be  required  to  pay  to 
plaintiffs  BO  much  of  said  sum  of  $6,023, 
with  Interest  thereon,  aa  might  be  neces- 
sary to  satisfy  their  several  debts;  that  the 
said  money  so  In  his  hands  might  be  treated 
as  a  trust  fund  In  the  custody  of  the  court, 
subject  to  its  orders;  and  that  the  applica- 
tion thereof  sought  to  be  made  by  the  said 
Crlm  be  set  aalde,  and  for  general  relief. 
On  the  27th  day  of  February,  1887,  the  de- 
fendants 3.  N.  B.  Crlm,  Samuel  J.  Heatherly, 
and  Helen  A.  Heatherly  entered  their  de- 
murrer to  said  amended  bill.  In  which  plain- 
tiffs Joined,  and  the  demurrer,  being  argued, 
was  sustained  by  the  court,  and  the  said  bill 
was  dismissed,  and  Judgment  rendered  for  de- 
fendants for  their  costs.  On  the  28th  of 
April,  1897,  plaintiffs  caused  notice  in  writ- 
ing to  be  served  on  the  defendants  S.  J. 
Heatherly,  J.  N.  B.  Orim,  Helen  J.  Heatherly, 
wife  of  S.  J.  Heatherly,  James  E.  Heatherly, 
and  M.  Peck,  trustee,  reciting  the  decree  of 
Jnne  — ,  1886,  ascertaining  the  amounts  due 
them,  respectively,  on  their  claims,  after  the 
application  of  the  proceeds  of  the  sale  of  all 
real  and  personal  property  owned  by  said 
two  Heatherlys,  and  that  It  was  contended 
by  the  plaintiffs  that  a  certain  fund  of  $6,- 
025,  received  by  said  Crlm  during  the  prog>^ 
ress  of  the  salt  from  the  wife  of  Samnel  X 


Heatherly,  waB  the  property  of  said  Samuel 
X  Heatherly,  and  was  received  by  said  Crlm 
in  fraud  of  the  rights  of  his  creditors,  and 
that  said  fund,  with  Interest  thereon  from 
January  8,  1881,  constituted  a  trust  fund  in 
the  hands  of  Crlm,  Justly  applicable  in  equi- 
ty to  the  payment  of  plaintiffs'  claims;  and 
that  by  said  decree  of  the  6th  of  June,  1895; 

and  on  the day  of  June,  1896,  the  court 

reserved  for  future  determination  and  de- 
cree all  questions  touching  their  right  to 
compel  Crlm  to  pay  said  fund  into  court  to 
be  applied  to  the  payment  of  their  claims, 
as  to  which  questions  tbe  said  cause  was 
still  pending  In  said  court,  said  questions 
undetermined,  and  their  claims  yet  unpaid, 
although  said  fund  in  the  hands  of  Crlm 
was  applicable  to  their  relief,  and  they  were 
notified  that  on  the  29th  of  May,  1897,  plain- 
tiffs would  move  said  circuit  court  of  Bar- 
bour county,  then  In  session,  to  decide  and 
determine  said  reserved  questions,  and  com- 
pel the  said  Crlm,  by  a  proper  decree,  to  pay 
said  fund,  with  interest,  into  court,  to  the 
relief  of  plaintiffs,  together  with  costs  in 
said  suit  On  the  4th  day  of  June,  1897,  tbe 
cause  was  heard  upon  the  papers  heretofore 
read;  former  orders  and  decrees;  the 
amended  bill  and  the  decrees  therein;  upon 
tile  notice  and  motion  of  plaintiffs  and  as- 
sailing creditors  mentioned  therein,  to  com- 
pel the  defendant  J.  N.  B.  Crlm  to  pay  into 
court,  to  the  relief  of  the  assailing  creditors 
mentioned  In  the  said  notice,  the  $6,025, 
with  Interest  thereon,  obtained  by  said  Crlm 
from  Hrien  A  Heatherly  on  the  8th  of  Jan- 
uary, 1881,  together  with  the  costs  of  the 
original  cause;  and  upon  the  demurrer  of  J. 
N.  B.  Crlm,  M.  Peck,  trustee,  Samuel  X 
Heatherly,  Helen  A.  Heatherly,  and  James 
E.  Heatherly  to  the  said  notice;  and  upon 
argument  of  counsel,— when  the  court  held 
that  plaintiffs  and  assailing  creditors  men- 
tioned In  the  notice  were  not  entitled  to  the 
relief  therein  sought,  and  that  said  Crlm  was 
not  liable  to  them,  or  any  of  them,  for  the 
said  $6,025,  or  the  interest  thereon,  but  that 
said  Crlm  and  Samuel  J.  Heatherly  were  lia- 
ble to  plaintiffs  and  assailing  creditors  for 
the  costs  of  the  original  cause  and  petitions 
In  that  court,  and  decreed  accordingly;  from 
which  decree  the  plaintiffs  appealed  to  this 
court,  assigning  the  following  errors: 
"First.  It  was  error  in  tbe  court  below  to 
refuse  them  relief  or  to  pass  on  the  ques- 
tion at  the  time  as  to  their  right  to  charge 
the  $6,025  by  the  decree  of  May  30,  1896, 
and  to  reserve  the  same  for  the  future  order 
of  the  court,  when  tbe  pleadings  were  then 
made  up,  and  the  tmst  estate  all  sold  and 
reported  to  tbe  court,  because  in  the  mean- 
time two  years  elapsed,  and  it  was  too  late 
to  appeal  from  that  decree.  Second.  It  was 
error  in  the  court  below  to  sustain  a  general 
demurrer,  no  grounds  being  assigned,  to  the 
amended  bill,  and  to  dismiss  the  same,  de- 
nying them,  and  each  of  them,  any  and  aU 
relief  as  to  their  right  to  charge  the  $6,025 
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Third.  It  iras  error  In  the  court  below  to 
refuse  them,  and  each  of  them,  any  and  all 
relief  In  the  original  cause  upon  the  notice 
given  In  resi)ect  to  their  right  to  have  the 
$6,026  brought  Into  court  and  charged  with 
their  respective  debts." 

It  is  earnestly  contended  by  appellants  that, 
when  this  money  (the  $6,500)  was  sent  to 
Mrs.  Heatherly,  It  became  at  once  the  prop- 
erty of  Samuel  J.  Heatherly,  and  he  could 
have  used  It  as  was  contemplated  by  Crlm 
when  he  let  him  have  It  As  stated  in  the 
opinion  In  38  W.  Va.  434,  18  S.  B.  611:  "He 
[Crlm]  contemplated  that  when  It  was  loaned 
some  of  It  should  be  used  by  Heatherly  In 
satisfying  certain  Hens  against  the  property 
embraced  In  the  deed  of  trust,  but  for  some 
reason  this  purpose  was  not  carried  out; 
perhaps  because,  before  all  the  money  loaned 
was  paid  over  to  defendant  Heatherly,  this 
suit  assailing  the  deed  of  trust  was  Insti- 
tuted." Yet  he  did  not  use  it  in  this  or  any 
other  way,  nor  treat  It  as  his  own  property, 
but  kept  it  intact,  and  returned  the  Identical 
money  to  Crlm,  which  he  received  from  him, 
in  the  same  paper  In  which  he  received  It, 
as  shown  by  plaintiffs'  amended  bill  and  by 
the  record.  If  the  money  had  been  so  applied, 
under  the  decisions,  such  use  of  it  would 
have  redounded  to  the  Interest  and  benefit  of 
the  assailing  creditors;  and  very  properly  so, 
because  the  payment  by  Crlm  would  have 
been  a  voluntary  payment,  in  furtherance  of 
a  fraudulent  transaction,  intended  to  defeat 
the  creditors  who  were  entitled  to  the  bene- 
fit of  all  the  property  of  the  debtor,  and  Crlm 
could  not  have  been  subrogated  or  substituted 
to  the  rights  of  such  lien  creditors.  Bank  v. 
Wilson,  25  W.  Va.  242;  Fullerton  v.  Vlall,  42 
How.  Praa  294.  But  It  was  not  so  applied, 
and  can  the  creditors  of  Heatherly  complain 
that  it  was  not?  The  creditors  being  enti- 
tled to  all  the  property  that  Heatherly  owned, 
the  transfer  of  it  to  prevent  them  having  the 
benefit  of  the  proceeds  thereof  was  illegal 
and  It  was  so  held  by  the  court,  the  tmst 
deed  was  set  aside,  all  the  property  sold,  and 
the  proceeds  paid  to  the  parties  entitled  to 
receive  It.  Crlm  was  engaged  with  Heather- 
ly in  attempting  to  defraud  his  creditors. 
They  were  overtaken  In  their  scheme.  Their 
efforts  came  to  naught.  The  property  they 
were  seeking  to  place  beyond  the  reach  of  the 
creditors  of  Heatherly  was  all  subjected  to 
the  debts  for  which  it  was  liable,  and  Crim 
and  Heatherly  adjudged  to  pay  the  costs  in 
undoing  what  they  had  vainly  attempted  to 
do,  and  the  claim  of  Crlm  was  removed  from 
Its  place  in  the  order  of  priority,  and  remit- 
ted to  the  foot  of  the  list,  to  be  last  iMid 
of  all  claims  secured. 

This  caae  is  different  from  any  case  cited 
*yj  counsel  for  appellants  (which  I  have  care- 
fully examined),  or  which  I  have  been  able 
to  find,  in  that  It  is  a  contest  over  the  thing 
itself,  given  in  consideration  of  the  execution 
of  the  fraudulent  deed  of  trust,  for  its  secu- 
rity, after  the  setting  aside  as  fraudulent  of 


the  trust  deed,  and  all  the  property  conveyed 
In  said  trust  deed  has  been  disposed  of  and 
applied  to  the  benefit  of  the  jtut  creditor*. 
The  cases  cited  go  no  further  tban  to  re- 
store to  the  creditors  the  property  attempted 
to  be  placed  beyond  their  reach,  or,  in  case 
it  baa  gone  into  the  hands  of  an  Innocent 
purchaser.  Its  value.  Hinton  v.  Eniis.  27  W. 
Va.  422;  Bingold  v.  Suiter.  35  W.  Va.  186^ 
IS  S.  B.  46.  In  Baldwin  v.  June,  6S  Hon, 
284  (Syl.),  22  N.  Y.  Supp.  852,  it  is  held  that 
"when  a  conveyance  by  a  Judgment  debtor  Is 
set  aside  as  in  fraud  of  creditors,  in  an  ac- 
tion in  the  nature  of  a  creditors'  blU,  It  should 
be  retained  as  security  to  the  grantee  (al- 
though said  grantee  Is  affected  with  knowl- 
edge of  the  fraudulent  intent  with  which  It 
was  executed)  for  so  much  of  the  considei^ 
ation  therefor  as  is  represented  by  land  con- 
veyed to  the  grantor  in  exchange  tberefor, 
which,  by  reason  of  such  conveyance  to  the 
Judgment  debtor,  Is  made  subject  to,  and  tlie 
proceeds  of  which  are  applicable  in  satisfac- 
tion of,  plaintiffs'  Judgment  Sacli  secatity. 
however,  is  not  to  be  extended  to  an  ante- 
cedent Indebtedness  of  the  grantor  to  tite 
grantee  included  tn  the  consideration  for  the 
conveyance."  In  this  opinion,  the  judge  who 
rendered  it  says:  "I  am  aware  that  It  has 
been  frequently  held  that  payments  made 
by  a  fraudulent  vendee  upon  the  parchase 
of  property  cannot  be  recovered  back  or  be 
allowed  to  him  in  a  Judgment  setting  aside 
a  conveyance  which  was  frandnlent;  tiiat 
he,  being  a  guilty  participant  in  the  fraud, 
was  entitled  to  no  relief  from  the  court.  But 
these  decisions  are  founded  upon  the  theory 
that  the  rights  of  the  creditors  would  be  Im- 
paired by  the  allowance  of  such  payments. 
*  *  *  The  refusal  to  reimburse  for  moneys 
paid  In  such  a  case  is  not  for  the  purpose  of 
punishing  a  party  because  of  his  wrongdoing, 
but  Is  for  the  purpose  of  preserving  the 
rights  of  the  creditors  to  the  extent  that  they 
would  have  been,  had  the  conveyance  not 
been  made."  In  Bank  v.  Halsted,  134  N.  Y. 
020  (Syl.),  31  N.  R  900:  "Where  a  transfer 
of  personal  property  Is  set  aside  as  frandnlent 
as  against  the  creditors  of  the  transferror,  la 
an  action  brought  by  them,  and  It  appear* 
that  prior  to  the  transfer  the  property  was 
pledged  to  secure  a  valid  debt  to  a  party  is 
no  wise  connected  with  the  fraud,  and  that 
the  fraudulent  transferee  simply  received  tht 
surplus  of  the  avails  of  the  sale  of  the  prop- 
erty after  deducting  the  amount  of  the  debt 
the  creditors  are  not  entitled  to  recover  of 
him  the  full  value  of  the  property,  bat  aim- 
ply  the  value  of  the  Interest  transferred,  L  e. 
the  value  of  the  property,  deducting  the 
amount  of  the  debt  However  scandalous  the 
fraud  may  be,  a  court  of  equity  has  no  power 
to  award  Judgment  for  a  sum  exceeding  that 
value  in  order  to  punish  the  party  for  his 
wrongdoing." 

In  the  case  at  bar  it  is  Insisted  that  not 
only  the  property  fraudulently  conveyed  shall 
be  restored  to  the  pursoing  creditors,  as  has 
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been  done,  and  tbe  proceeds  all  applied  to 
fbelr  debts,  and  Crlm  adjudged  to  pay  tbe 
coats  of  their  proceeding  to  set  aside  the  trust 
deed,  but  that  the  money  loaned  by  Crlm  to 
Heatherly,  and  secured  by  the  trust  deed, 
BbaU  be  forfeited  to  their  benefit;  thus  not 
only  haying  the  benefit  of  all  the  property 
they  were  ever  entitled  to,  to  satisfy  their 
debts  as  far  as  It  would,  but  haying  their 
security  Increased  by  this  sum  of  $6,02S, 
which  came  to  the  possession  of  Heatherly 
without  consideration,  which  he  neyer  con- 
verted to  his  own  use,  and  which  neyer  en- 
tered Into  or  became  a  part  of  his  estate. 
Suppose  the  court  had  required  this  sum  to 
be  paid  Into  court,  how  could  It  haye  been 
disposed  of?  Surely,  It  could  not  haye  been 
paid  out  to  the  creditors  of  Heatherly,  for 
they  had  already  received  the  benefit  of  all 
his  property,  and  they  had  no  claim  against 
Crlm,  after  defeating  his  claim,  to  any  In- 
terest In  Heatherly'B  property;  and  the 
money  haying  been  placed  In  the  hands  of 
Heatherly  by  Crlm  In  their  fraudulent  effort 
to  place  the  proiKrty  of  Heatherly  out  of  the 
reach  of  his  creditors,  and  Heatherly  not  hay- 
ing converted  It  to  his  own  use,  but  kept  It 
hitact.  It  was  hardly  a  subject-matter  to  be 
Asposed  of  by  decree  of  the  court  I  see  no 
error  In  the  decree,  and  the  same  la  affirmed. 


(tf  W.  Vs.  471) 

PARSONS  T.  AUI/TMAM.  inLLBR  ft  00. 

(Snpreme  Court  of  Appeals  of  West  Virxinia. 
Dec.  8,  1898.) 

Jutnoxs  OF  Tn  FsAca  —  PaooiBVitB— Coarivn- 

AHO»— Ab«EKCB    or   JuSTtOa— JCSOMBXT 

— Vaoatino— Cebtiobabl 

1.  It  a  Justice  fall  to  attend  to  try  a  case 
pending  before  him  at  the  honr  set,  and  no  oth- 
er justice  appears  to  try  the  case  at  that  time, 
when  the  boor  has  elapsed  the  case  stands  con- 
tinned,  by  operation  of  law,  for  one  week.  Aft- 
er sudi  continnance  has  become  consummated 
by  the  necessary  lapse  of  time,  one  of  the  parties 
to  the  suit,  in  the  absence  of  and  without  the 
consent  of  the  other,  cannot  call  in  another  jna- 
tice  to  proceed  with  the  trial  of  the  case.  If 
he  does  so,  his  judgment  is  without  juriBdlction, 
and  void,  and  may  be  set  aside  by  the  original 
tnstice,  in  custody  of  the  docket  and  papers  on 
motion,  after  notice  to  the  opposing  party. 

2.  If  such  justice  refuse  to  set  aside  snch  judg- 
ment and  rehear  such  case,  an  appeal  will  lie 
from  his  judgment  to  the  circuit  court,  as  in 
other  cases,  and,  if  be  refuse  to  grant  the 
same  within  10  days,  the  circuit  eonrt  of  the 
county,  or  judge  thereof  In  vacation,  may  grant 
the  same  on  application. 

S.  The  statutory  remedy  of  certiorari  to  judg- 
ments of  justices  in  civil  cases  is  merely  a  form 
of  appeaL 

(Syllabus  bf  the  Court) 

Error  to  circuit  court,  Jackson  connty;  V. 
S.  Armstrong,  Judge. 

Action  by  Ei.  B.  Parsons  against  Aultman, 
Miller  &  Co.  before  a  justice  of  the  peace. 
Judgment  for  plaintiff.  From  an  order  of 
the  circuit  court  quashing  a  writ  of  certiorari, 
defendant  brings  error.     Beversed. 


John  H.  ROey,  for  plaintiff  in  error.  W.  A. 
Parsons  and  J.  A  Woddell,  for  defendant  In 
error. 

DBNT,  J.  On  the  80th  day  of  April,  1806, 
E.  B.  Parsons  commenced  an  action  before 
W.  P.  Kerwood,  a  Justice  of  Jackson  county, 
for  the  recovery  of  $300,  against  Aultman, 
Miller  &  Ca,  a  foreign  corporation.  An  at- 
tachment was  issued,  and  several  persons 
were  summoned  as  garnishees.  On  the  Ist 
day  of  July,  1895,  without  service  of  process 
or  appearance  on  the  part  of  defendant,  a 
judgment  waa  rendered  for  $300  against  de- 
fendant and  several  Judgments  against 
garnishees,  aggregating  $290.08,  and  certain 
property  attached  was  ordered  sold.  On  the 
10th  of  December,  1806,  the  defendant  ap- 
peared, and  obtained  a  rehearing,  which  waa 
fixed  for  27th  December,  1806.  On  that  day 
It  was  continued  until  the  25th  January, 
1806,  at  10  o'clock  a.  m.  On  that  day  It  was 
continued  on  motion  of  plaintiff,  and  at  htai 
costs,  until  the  29th  day  of  January,  1896, 
at  the  same  hour.  On  that  date  it  was  con- 
tinued until  the  6th  day  of  February,  at  the 
same  honr  by  agreement  of  parties.  On 
the  la8t-ment]<Hied  day  Justice  Kerwood  was 
.HI,  and  remained  away  from  his  office;  and 
at  2  o'clock  p.  m.,  another  Justice,  J.  D.  Clin- 
ton, having  been  called  hi  to  try  the  case, 
a  Jury  waa  Impaneled  and  a  trial  had,  result- 
ing In  a  verdict  of  |300  for  plaintiff,  on  which 
said  Justice  Clinton  entered  Judgment  In  Jus- 
tice Kerwood's  docket  On  the  13th  day  of 
February,  1896,  Justice  Kerwood  appears  to 
have  been  still  HI;  and  on  the  20th  day  of 
Febmary,  1896,  between  the  hours  of  10  and 
11  a.  m.,  the  defoidant  appeared,  ffied  the 
affidavits  of  John  H.  Riley  and  Jtistice  din- 
ton,  and  having  served  notice  on  the  plaintiff, 
and  his  attorney,  William  A  Parsons,  being 
present,  moved  Justice  Kerwood  to  rehear 
said  action,  to  which  motion  the  plaintiff  ob- 
jected, and  the  Justice,  on  consideration  there- 
of, orermled  and  disallowed  the  motion;  and 
on  the  same  day  defendant  ffied  an  appeal 
bond,  and  demanded  an  appeal  from  the  re- 
fusal of  the  justice  to  rehear  the  action,  but 
the  Justice  refused  to  allow  the  appeal.  On 
the  4th  day  of  March,  1806,  the  circuit  conit, 
on  application  of  the  defendant,  granted  a 
writ  of  certiorari.  And  on  the  9th  day  of 
November,  1896,  on  motion  of  the  plaintiff, 
the  circuit  court  quashed  the  writ  as  ImproTl- 
dentiy  awarded,  and  dismissed  the  petition. 

The  first  question  presented  is  as  to  wheth- 
er the  order  entered  by  Justice  Kerwood  on 
the  20th  day  of  February,  1896,  refusing  to 
grant  a  rehearing,  la  an  appealable  order. 
It  is  undoubtedly  a  final  Judgment,  and  Is 
therefore  a  subject  of  appeal  as  to  aD  qnes- 
tions  then  determined  by  the  Justice.  It  Is 
provided  In  section  70,  c.  60,  Code,  that  "when 
the  defendant  does  not  appear  and  Judgment 
Is  rendered  against  him  m  his  absence,  the 
Justice  may  set  aside  the  judgment  within 
fourteen  days  thereafter  on  motion  of  defend- 
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ant  and  payment  of  costs."  The  Judgment 
of  Justice  Clinton  was  rendered  on  the  9th 
of  February,  1S96;  hence  the  motion  was  In 
time. 

The  next  question  Is,  was  the  motion  be- 
fore the  proper  Justice?  Justice  Kerwood  Is- 
sued the  summons,  he  was  the  custodian  of 
the  papers,  and  the  Judgment  was  on  his 
docket  The  motion  was  made,  not  on  the 
grounds  of  any  defect  in  the  Judgment  Itself 
or  the  conduct  of  the  Jury  trial,  but  because 
the  Justice  who  rendered  it  was  without  au- 
thority of  law  to  hear  and  determine  the 
case,  was  a  mere  voluntary  Intermeddler, 
and  the  Judgment  was  therefore  void,  and 
did  not  oust  the  Jurisdiction  of  Justice  Ker- 
wood  to  hear  and  determine  the  case.  This 
was  a  proper  question  to  present  to  Justice 
Kerwood.  If  a  voluntary  Intermeddler,  with- 
out authority  of  law,  took  possession  of  his 
office  during  his  illness  and  absence,  and  en- 
tered Judgments  on  his  docket  on  suits  pend- 
ing before  him,  such  Judgments  would  not 
be  binding,  and  he  would  have  the  right  to 
disregard  and  disannul  the  same.  The  rec- 
Otd  shows  that  by  agreement  the  trial  of  this 
case  was  set  for  10  o'clock  a.  mu,  the  6tb 
day  of  February,  1896;  that  Justice  Kerwood 
was  111;  and  that  a  Jury  trial  was  had  In  the 
absence  of  the  defendant,  at  2  o'clock  p.  m'.; 
and  the  affidavit  of  Justice  Clinton,  which 
was  made  part  of  the  record  on  the  motion 
for  rehearing,  shows  that  he  was  not  called 
into  the  case  until  the  afternoon,  and  that  he 
did  not  know  of  its  pendency  until  12  o'clock 
noon.  It  is  therefore  plain  that  he  was  not 
present  at  10  o'clock  a.  m.,  the  hour  set  tor 
trial,  nor  until  two  hours  thereafter.  Sec- 
tion 64,  c.  50,  Code,  provides:  "No  action 
shall  be  discontinued  on  account  of  the  ab- 
sence of  the  Justice.  If  he  fall  to  attend  on 
the  return  day  of  the  summons  or  at  the 
time  to  which  the  action  stands  continued, 
any  other  Justice  of  the  same  county  may 
attend  and  try  the  case,  or  continue  it  for 
tot  exceeding  thirty  days;  and  if  he  do  so 
shall  make  and  sign  an  entry  thereof  on  the 
docket  of  the  absent  Justice.  If  not  tried 
or  continued  by  another  Justice  as  aforesaid. 
It  shall  stand  adjourned  for  one  week,  and 
so  on  from  week  to  week  until  disposed  of." 
In  the  absence  of  either  party,  to  make  the 
action  of  the  attending  Justice  legal,  the  rec- 
ord must  show  that  his  attendance  was  at 
the  time  or  hour  set  for  trial  by  the  previous 
order;  for  a  party  to  a  suit  cannot  wait  un- 
til the  hour  for  trial  has  passed,  and  the  case 
is  continued  by  operation  of  law,  and  his 
opponent  has  gone  away,  and  then,  without 
notice  to  him,  call,  in  another  Justice,  have 
the  case  taken  up  for  trial  by  a  Jury,  and 
thus  obtain  a  nonappealable  Judgment  Such 
practices  should  be  thoroughly  condemned. 
Justice  Clinton  is  free  from  blame,  as  he  was 
Imposed  upon  by  the  plalntlfC,  not  being 
cognizant  of  the  facts  In  the  case,  yet  his 
action  was  none  the  less  illegal  and  void. 
A  Judgment  rendered  by  a  Justice  without 


Jurisdiction  is  void,  and  It  may  be  reretsed 
by  certiorari  at  common  law.  Crandall  t. 
Bacon,  20  Wis.  638.  In  the  continuance  of 
causes,  the  statute  must  be  strictly  conform- 
ed to;  otherwise  the  Justice  loses  Jnrisdic- 
tlon.  Doctor  v.  Hartman,  74  Ind.  225.  If 
a  cause  is  not  tried  at  the  appointed  time,  or 
within  one  hour,  as  a  general  rule  it  stands 
continued  by  opraatlon  of  law,  onless  the 
Justice  at  the  time  Is  engaged  in  the  trial  of 
another  action.  Hunt  v.  Wickwire.  10  Weni 
102.  The  power  Is  Inherent  In  every  conit 
or  tribunal  to  vacate  entries  In  Its  record  of 
Judgments,  decrees,  or  orders  rendered  or 
made  without  Jurisdiction.  1  Black,  Jndgta 
807.  The  Justice  having  refused  to  gnst 
the  defendant  an  appeal  within  10  days,  be 
had  a  right  after  that  time,  to  apply  to  thr 
circuit  court  for  an  appeal,  under  section  174, 
c.  60,  Code.  Lowther  v.  Davis,  33  W.  Va. 
132,  10  S.  E.  20.  This  case  Is  not  subject  to 
either  the  case  of  Barlow  v.  Daniels,  25  W. 
Va.  512,  or  Hickman  v.  Ballroad  Oo^  30  W. 
Va.  286,  4  S.  E.  664,  and  7  S.  B.  455,  for  the 
reason  that  it  is  not  an  attempt  to  re-exam- 
ine a  fact  tried  by  a  Jury,  but  to  nnllifv  ■ 
Judgment  rendered  by  a  Justice  not  Iiaviiig 
Jurisdiction.  The  defendant.  Instead  of  ap- 
plying for  an  appeal,  applied  t(x  the  statu- 
tory writ  of  certiorari;  both  being  the  same. 
In  effect  as  to  questions  of  law  raised,  ex- 
cept that  certiorari  Is  said  not  to  lie  where 
an  appeal  Is  the  proper  remedy.  In  the  case 
of  Fouse  V.  Vandervort,  30  W.  Ta.  327,  4  8. 
B.  298,  the  word  "appeal"  was  held  to  mean 
certiorari;  and  In  the  case  of  Long  v.  Rail- 
road Co.,  35  W.  Va.  333,  13  S.  B.  1010,  the 
present  statutory  certiorari  was  held  to  be. 
In  effect  an  appeal.  The  two  hare  there- 
fore become,  so  far  as  applied  to  the  revlev 
of  clvn  cases  before  Justices,  synonymous 
terms,  except  that  the  certiorari  appeal  is 
granted  as  a  matter  of  sound  discretion,  and 
the  appeal  certiorari  Is  granted  as  a  matter 
of  right.  The  matter  Involved  here  Is  pure- 
ly a  question  of  law.  The  court  should  have 
disregarded  the  language  of  the  petition,  as 
it  sufficiently  appears  on  its  face  what  rem- 
edy Is  sought,  and  granted  an  appeal,  witb 
certiorari  to  remove  the  proceedings.  If  i: 
was  regarded  as  a  mere  petition  for  certiorari, 
It  would  have  to  show  good  cause  why  It  was 
not  applied  for  in  10  days.  This  reqnire- 
njient  however,  is  satisfied  with  the  fact  that 
an  appeal  lay  and  was  refused  by  the  Justice, 
liowther  r.  Darls,  cited.  This  being  true.  It 
was  not  necessary  to  show  any  other  cause 
for  not  having  presented  the  i)etitlon  In  10 
days,  treated  as  a  petition  for  an  appeal  or 
certiorari,  or  both,  as  It  really  is  in  effect 

On  the  motion  to  quash  the  writ  and  dis- 
miss the  petition,  it  was  Improper  to  hear 
ex  parte  affidavits  tending  to  show  that 
there  was  some  arrangement  between  the  at- 
torneys that  the  case  was  not  to  be  taken  up 
until  a  certain  railroad  train  arrived,  and 
that  such  train  did  not  arrive  until  about 
noon.    Such    matter,   if  at   all   admisalble. 
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should  have  been  presented  before  the  jus- 
tice on  the  motion  to  rehear  the  Judgment; 
but  it  is  probable  that  when  the  defendant's 
agents  heard  of  the  Illness  of  Justice  Ker- 
wood  they  took  it  for  granted  that  the  case 
would  be  continued,  and  not  tried.  If  there 
was  such  arrangement,  the  previous  continu- 
ance should  have  been  in  accordance  there- 
with. The  plaintiff  was  undoubtedly  en- 
deavoring to  take  an  unfair  advantage  of  the 
absent  defendant,  and  the  circuit  court 
should  hare  avoided  the  Judgment  thus  ob- 
tained as  a  nullity,  set  aside  the  verdict  of 
the  Jury,  and  directed  a  rehearing  of  the  case 
on  Its  merits.  The  judgment  complained  of, 
dismissing  the  defendant's  petition.  Is  re- 
versed, the  judgment  of  Justice  Kerwood 
overruling  bis  motion  is  reversed,  the  judg- 
ment of  Justice  Clinton  Is  vacated  and  an- 
nulled, and  the  verdict  of  the  Jury  Is  set 
aside,  and  this  cause  Is  remanded  to  the  cir- 
cuit court,  to  be  therein  tried  and  disposed  of 
as  the  law  requires. 


(tf  W.  Ta.  S16) 

HUNDLEY  V.  CALLOWAY. 

(Supreme  Court  of  Appeals  of  West  THrglnla. 
Dee.  7,  1808.) 

Cbattsl  Hobtoaqbs  —  Rbmoval  of  Pbopebtt  — 
Dktince— Damaobb— JODOXaHT. 

1.  R.  executes  a  deed  of  trust  on  two  mules 
to  H.,  trustee,  to  secure  Y.  in  the  sum  of  $165. 
^%«>  deed  is  recorded  in  B.  county  Novemb^  23, 
1896,  the  day  of  its  execution.  The  property  is 
removed  to  C.  county,  and  the  deed  recorded 
there  December  5,  1886.  The  property  is  re- 
moved to  V.  county,  and  the  deed  recorded 
there  November  28,  1896.  On  November  30, 
1896,  action  is  brought  by  H.,  trustee,  in  detinue 
for  the  mules,  before  a  justice,  in  F.  conn^, 
against  C,  who  is  in  pomession.  At  the  trial 
the  deed  of  trust  is  given  In  evidence,  mules 
identified,  possession  is  proven  with  C,  and  that 
$100  on  the  trust  lien  is  still  due  and  unpaid. 
B.,  the  tmstee,  has  shown  superior  title,  and  is 
entitled  to  recover,  unless  0.  shows  that  he  pur- 
chased the  males  without  notice,  and  for  valu- 
able consideration,  without  C.  and  R.  counties, 
three  months  or  more  prior  to  the  recordation  of 
the  deed  in  F.  county. 

2.  In  such  case,  if  plaintiff  eatablish  his  right 
to  recover,  the  measure  of  his  damages  would 
be  the  amount  proved  to  be  due  and  unpaid  on 
his  trust  lien,  for  which  he  should  have  al- 
ternate Judgment  against  the  purchaser. 

(Syllabus  by  the  Court.) 

Error  to  circuit  court,  Fayette  county;  J. 
M.  McWhorter,  Judge. 

Detinue  by  G.  W.  Hundley,  trustee,  against 
A.  N.  Calloway.  A  judgment  of  a  Justice  of 
the  peace  in  favor  of  defendant  was  set  aside 
by  the  circuit  court  on  certiorari,  and  defend- 
ant brings  error.    Affirmed. 

St  Clair,  Walker  &  Dillon,  for  plaintiff  In 
error.  Payne  ft  Payne,  for  defendant  In  er- 
ror. 


McWHORTER,  3.  B.  B.  Runlon  «»iveyed 
by  deed  of  trust,  November  28,  1896,  to  O. 
W.  Hundley,  trustee,  two  mules,  to  secure  to 


S.  J.  Young  the  payment  of  two  notes,  of  $66 
and  $100  resiiectlvely,  which  deed  was -record- 
ed In  Roane  county  on  the  day  of  its  date. 
The  property  was  removed  to  Calhoun  county, 
and  the  deed  there  recorded  December  19,. 
1895.  On  the  28th  of  November,  1886,  it  was 
recorded  In  Fayette  county.  Two  days  there- 
after (November  30th),  the  trustee,  G.  W. 
Hundley,  instituted  his  action  in  detinue  be- 
fore Justice  A.  C.  Barton,  in  Fayette  county, 
against  A  N.  Calloway,  for  the  possession  of 
the  two  mules,  describing  them,  and  alleging 
their  value  at  $112.60  each,  summons  return- 
able on  the  5th  day  of  December,  1886,  on 
which  day  the  defendant,  by  counsd,  appear- 
ed only  for  the  purpose  of  quashing  the  sum- 
mons and  the  return  thereon,  and  made  such 
motion,  which  was  overruled,  to  which  ruling 
the  defendant  excepted.  Defendant  demand- 
ed a  jury,  which  was  summoned,  impaneled, 
and  sworn.  Evidence  was  adduced  by  the 
plalntlfl,  who  Introduced  the  deed  of  trust. 
Showing  the  recordation  thereof  in  the  tt^ee 
counties  of  Roane,  Calhoun,  and  Fayette,  as 
above  stated,  to  the  Introduction  of  which  de- 
fendant objected.  The  objection  was  overrul- 
ed, and  defendant  excepted.  S.  J.  Young  tes- 
tified that  there  was  still  due  him  on  the  debt 
secured  by  the  trust  deed  $100,  with  18^ 
months'  Interest,  and  Identified  the  moles  in 
IwssesBlon  of  defendant  as  the  same  conveyed 
In  the  trust  deed,  and  stated  that,  according 
to  his  best  Information,  the  mules  were  re- 
moved from  Calhoun  county  about  the  Ist  of 
October,  1899,  and  that  Runlon  took  them  out 
of  the  county;  that  be  supposed  the  property 
came  into  the  possession  of  the  defendant 
about  the  17th  of  October;  that  the  property 
was  with  the  show,  and  It  was  advertised  to 
be  at  FayettevUIe  the  17th  of  October,  and  be 
supposed  the  defendant  traded  for  it  then;  he 
had  been  told  so.  Defendant,,  by  his  counsel, 
moved  to  exclude  the  answers  of  vritness  in 
relation  to  when  the  property  came  to  Fay- 
ettevUIe, and  when  defendant  traded  for  It, 
which  the  court  overruled,  and  the  defendant 
objected  and  excepted.  Witness  further  stat- 
ed, by  permission  of  the  court,  over  the  objec- 
tion and  exception  of  the  defendant,  that  de- 
fendant said  to  him  he  did  not  dispute  their 
being  the  same  mules.  On  cross-examination, 
witness  said  he  could  not  give  the  date  when 
he  last  saw  the  mules  hi  (3alhoun  county;  did 
not  know  of  his  own  knowledge  the  exact 
date  of  their  leaving  Cialhoim  county;  said 
It  bad  been  pretty  near  a  year  since  he  (wit- 
ness) had  been  In  (Calhoun  county.  Witness 
T.  G.  Walker  testified,  on  behalf  of  plaintift, 
that  the  show  was  In  FayettevUIe  In  October; 
had  seen  the  mules  several  times  In  defend- 
ant's possession  since  the  show;  never  saw 
them  In  his  possession  before  the  show;  and 
defendant  told  witness  that  he  traded  for 
them  at  that  time.  And  this  was  all  the  evi- 
dence offered  in  the  case.  Defendant  moved 
the  court  to  strike  out  the  evidence  so  ottered, 
which  motion  was  overruled;  and  defendant 
excepted  to  said  ruling,  and  the  jury  returned 
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a  verdict  for  tbe  defendant  Plaintlfr  moved 
to  Bet  aside  the  verdict,  and  grant  him  a  new 
trial,  for  the  reason  that  the  verdict  is  con- 
trary to  the  law  and  the  evidence,  which  mo- 
tion the  Justice  overruled,  and  gave  Judgment 
for  the  defendant,  to  which  ruling  the  plain- 
tiff excepted.  Plaintiff  applied  for,  and  8e< 
cured  from  the  circuit  court  of  Fayette  coun- 
ty, a  writ  of  certiorari. 

On  the  10th  of  March,  defendant,  by  coun- 
sel, moved  the  court  to  quash  the  writ 
and  return  thereon,  and  the  petition  filed  In 
the  ease,  on  the  ground  that  the  writ  of 
certiorari  was  Improvldently  awarded,  for 
the  reason  that  the  Justice  did  not  err  in 
overruling  plaintiff's  motion  to  set  aside  the 
verdict  of  the  Jury,  and  in  refusing  to  grant 
him  a  new  trial,  which  motion  the  court 
overruled,  and  held  there  was  error  in  the 
record  Judgment  of  the  Justice,  and  set  aside 
the  said  Judgment  and  verdict,  and  granted 
plaintiff  a  new  trial,  and  retained  the  case 
in  Uie  said  circuit  court  for  trial;  to  which 
rulings  of  the  court  the  defendant  excepted, 
and  tendered  his  bill  of  exceptions,  which 
was  duly  signed  and  saved  to  him,  and  de- 
fendant obtained  from  this  court  a  writ  of 
error  and  supersedeas,  assigning  as  error 
that,  "in  order  to  make  out  this  case,  it  was 
necessary  to  prove  that  not  more  than  three 
months  had  elapsed  from  the  date  of  the  re- 
moval of  the  property  fttim  the  county  of 
Calhoun  or  the  county  of  Roane  next  pre- 
ceding the  institution  of  the  suit,  or  that 
the  conveyance  thereof  had  been  on  record 
in  the  county  of  Fayette  within  that  period. 
There  is  no  proof  In  the  record  to  show  that 
the  property  in  question  was  removed  from 
tbe  county  of  Calhoun  or  the  county  of 
Roane  within  three  months  prior  to  the  Insti- 
tution of  the  suit,  and  this  must  appear  af- 
firmatively before  the  action  can  be  main- 
tained, since  the  deed  does  not  appear  to 
have  been  recorded  in  Fayette  county  until 
tbe  28th  of  November,  1896."  By  tbe  deed 
of  trust,  tbe  property  being  folly  identified 
upon  the  trial,  the  plaintiff  clearly  showed 
himself  to  have  the  superior  title,  and  en- 
titled to  recover  possession  of  the  same, 
imless  the  defendant  showed  his  right  by 
having  purchased  the  property  for  valuable 
consideration,  without  notice,  and  without 
Calhoun  and  Roane  counties,  three  months 
or  more  prior  to  the  28th  of  November,  1896, 
the  date  of  the  recordation  of  said  deed.  The 
defendant  did  not  attempt  to  show  that  he 
had  any  right  whatever.  He  may  have  sim- 
ply borrowed  the  mules  from  Runion,  or  was 
bailee  of  Runion,  the  owner. 

Defendant  contends  that,  unless  it  was 
shown  that  the  trust  deed  was  recorded  in 
Fayette  within  the  period  of  three  months 
from  the  time  the  mules  were  removed  from 
Calhoun,  then  the  defendant  was  a  purchaser 
without  notice  of  the  existence  of  said  lien.  He 
failed  to  show  that  he  was  a  purchaser  at  alL 
It  is  also  contended  that  plaintiff,  not  having 
proved  the  value  of  the  mules,  was  not  en- 


titled to  recover  because  of  tbe  provision  of 
section  6,  c.  102,  Code,  that  tbe  verdict  shall 
be  for  the  possession  of  the  propetiT'  dalmed, 
if  it  can  be  had;  if  not,  that  he  recover  the 
value  thereof  as  found  by  the  verdict.  Wh3e 
the  plaintiff  did  not  prove  the  value  of  the 
mules,  be  did  prove  tbe  exact  amount  of  In- 
terest be  had  in  them,  which  amouut  paid 
to  him  by  the  defendant,  or  real  o«vner  of 
the  mules,  would  have  entitled  him  to  hold 
them  free  from  said  trust  deed.  The  plaintiff 
only  held  the  legal  title  to  the  mules  for  the 
benefit  of  Young,  and  only  to  the  amount  of 
his  lien  upon  them,  and  tbeir  value  to  him 
would  be  limited  to  the  amount  yet  unpaid 
on  bis  lien,  as  in  Cbamberlin  v.  Shaw,  18 
Pick.  283,  where  Shaw,  C.  J.,  In  rendering  the 
decision  of  the  court,  says:  "If  tbe  case  is  so 
situated  that  the  plaintiff  can  be  Indemnifled 
by  a  sum  of  money  less  than  the  full  value, 
there  seems  to  be  no  reason  why  It  should  not 
be  done,  as  where  the  plaintiff  has  a  special 
property,  subject  to  which  the  defendant  is  en- 
titled to  the  goods.  For  instance,  a  factor  has 
a  lien  on  goods  to  half  thehr  valne.  The  prin- 
cipal becomes  bankrupt,  and  tbe  property 
vests  In  his  assignees,  subject  of  course,  to  all 
legal  liens.  Tbe  assignees,  denying  and  in- 
tending to  contest  the  factor's  lien,  get  posses- 
sion of  the  goods,  and  convert  them.  The  fac- 
tor brings  trover,  establishes  his  lien,  and  re- 
covers. How  shall  damages  be  assessed?  If 
he  recover  the  full  value  of  the  goods,  be  wIH 
be  responsible  directly  back  to  the  defendants 
themselves  for  a  moiety  of  tbe  value.  To 
avoid  circuity  of  action,  why  should  not 
damages  be  assessed  to  the  amount  of  tan 
lien?  He  is  fully  Indemnified.  Tbe  balance 
of  the  value  is  in  the  bands  of  those  en- 
titled to  It,  and  the  whole  controversy  Is  set- 
tled in  one  suit  If  the  plaintiff  Is  respoik- 
slble  over  to  a  third  person,  or  If,  for  any 
cause,  the  defendant  is  not  entitled  to  tbe 
balance  of  the  value,  a  very  different  mie 
would  prevail,  and  Justice  would  require  that 
the  whole  value  of  the  property  should  be 
assessed  to  the  plaintiff."  When  tbe  plain- 
tiff bas  only  a  special  property  In  the  tblng 
sued  for,  as  a  pledgee,  and  not  the  absolute 
property,  and  It  Is  shown  on  the  trial  ivhat 
Is  the  exact  amount  of  his  lien  against 
the  property,  a  verdict  for  tliat  amount  as 
alternate  value  would  not  be  error.  Nor 
would  a  verdict  for  the  possession  of  the 
property  without  ascertaining  the  value  be 
error,  under  the  statute.  BrowneU  v.  Hawk- 
Ins,  4  Barb.  491;  Cbadwlck  v.  Lamb.  29 
Barb.  518,  522;  Spoor  v.  Holland,  8  Wend. 
445;  2  Tuck.  Comm.  c.  6,  p.  81.  PlaintiCr  in 
error  seems  to  have  overlooked  the  last 
clause  of  section  6,  c.  102,  which  says:  "If 
the  verdict  omit  price  or  value,  the  court  may 
at  any  time  have  a  Jnry  impaneled  to  ascer- 
tain the  same."  The  circuit  court  did  not 
err  In  setting  aside  the  Judgment  and  ver- 
dict, and  retaining  the  case  for  a  fair  triai 
of  the  rights  of  the  parties  In  that  court, 
and  the  same  Is  affirmed. 
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(45  W.  Va.  290) 

WATSON  T.  WATSON. 
(Snprema  Court  of  Appeals  of  West  Ylrginia. 

Not.  23,  1898.) 
Rib  Jddioata— QiiLAWTUL,  Oetxisbb— Titu  Im- 

yOLTBD— OlSMIgSAI. — EqUITT. 

1.  A  b!Il  In  eqoity  dismissed  generally,  with- 
out any  reservation  to  the  plaintiff  to  sne  there- 
after, U  conclusiye  between  the  parties,  and 
those  claiming  under  them,  of  all  the  uanes 
made  up  in  the  cause,  eTen  though  there  was  no 
jurisdiction  in  equity  because  of  adequate  reme- 
dy at  law. 

2.  On  the  trial  of  a  warrant  issued  by  a  Jna- 
tice  in  unlawful  detainer,  if  answer  of  title  is 
filed  by  the  defendant  setting  forth  therein  the 
facts  showing  that  such  title  will  come  in  ques- 
tion on  the  trial  thereof,  which  answer  shall  be 
properly  verified  by  his  affldayit  or  that  of  his 
agent  or  attorney,  if  the  justice  be  of  opinion 
HxAt  the  facts  therein  stated  show  that  the  title 
to  real  property  will  so  come  in  question  he  shall 
^smiss  the  action  at  the  costs  of  the  plaintiff, 
unless  the  plaintiff  or  his  agent  or  attorney  shall 
file  an  affidavit  denying  the  truth  of  such  facts. 

8.  If  an  appeal  be  taken  from  the  judgment 
of  a  Justice  in  such  case  to  the  circuit  court,  and 
it  there  appears  by  answer  filed  that  the  title  to 
the  properly  will  come  in  qtestion,  it  will  be 
the  duty  of  the  court  to  dismiss  the  action. 

4.  Wnen  a  court  of  equity  takes  Jurisdiction 
of  a  cause  for  one  purpose,  it  will  go  on  and  dis- 
pose of  the  questions  myolved  to  avoid  a  multi- 
plicity of  suits. 

(Syllabus  by  the  Court) 

Brror  to  circuit  court  Barbonr  ooonty; 
John  H.  Holt,  Judge. 

Action  by  William  B.  Watson,  executor  of 
Ihomiu  F.  Watson,  against  J.  O.  Watson. 
F>om  a  Judgment  dismissing  the  action,  plaln- 
tlfl  brings  error.    Affirmed. 

John  J.  DaTls  and  W.  T.  Ice,  for  plaintiff 
in  error.  Samuel  V.  Wooda,  for  defendant  In 
error. 

ENGLISH,  J.  This  was  an  action  of  nnlaw- 
fol  entry  and  detainer,  brought  by  WUllam 
B.  Watson,  executor  of  Thomas  F.  Watson, 
deceased,  against  J.  C.  Watson,  before  a 
Justice  of  the  peace  of  Barbour  coimty,  on 
the  23d  of  November,  189B.  The  parties  ap- 
peared, and  the  defendant  filed  bis  answer 
denying  that  he  unlawfully  detained  the 
premises  mentioned,  or  that  any  damages  had 
been  sustained  by  the  plaintiff  by  reason 
thereof  or  otherwise;  also  claiming  that  in  the 
trial  of  said  action  the  titie  to  the  premises 
diescribed  in  the  warrant  would  come  in 
question,  and  for  that  reason  the  Justice  had 
no  Jurisdiction  thereof.  In  bis  answer  the 
defendant  also  set  out  the  following  facts 
tending  to  show  that  the  tiUe  would  come 
in  question,  to  wit:  That  in  the  year  1804, 
when  the  land  hi  question  waa  bought  and 
conveyed  to  plaintiff's  testator,  the  same  was 
bought  by  him  for  defendant,  who  was  his 
relative;  that  defendant  was  placed  by  him 
tn  possession  thereof,  which  he  had  since 
held  under  said  purchase;  that  testator  was 
a  wealthy  man,  who  had  reared  defendant, 
was  immarrled,  and  about  the  time  of  said 
purchase  defendant  had  come  to  West  Vir- 
ginia from  his  home  In  Kansas  to  take  pos- 


session of  said  land  under  a  parol  gift  to  de- 
fendant of  same;  that  testator  gave  the 
land  to  defendant,  and  under  the  gift  he  took 
possession  of  it  as  his  own,  used  It,  paid  the 
taxes  thereon,  and  is  In  undisturbed  posses- 
sion of  It,  save  by  this  suit  and  a  chancery 
suit  then  pending  In  the  circuit  court  of  Bar- 
bour county  styled  "Wm.  E.  Watson,  Bx'r, 
y.  J.  Creed  Watson,"  which  was  made 
part  of  said  answer  and  defense;  that  of 
all  these  facts  the  plaintiff,  by  himself  and 
his  agent,  had  full  and  complete  notice,  and 
had  had  from  the  date  of  said  purchase  by 
testator  and  the  conveyance  to  him  by  Wortb- 
ington  Ward  by  deed  dated  March  13,  1801, 
of  the  land  in  controversy.  The  defendant 
also  tendered  a  special  plea  in  writing,  which 
was  rejected  by  the  Justice,  and,  all  the  evi- 
dence having  been  heard.  Judgment  was  ren- 
dered for  the  plaintiff  for  the  possession  of  the 
land  described  in  the  summons,  and  $20  dam- 
ages and  costs.  From  this  Judgment  the  de- 
fendant appealed  to  the  circuit  court.  When 
said  appeal  waa  called  in  the  circuit  court,  the 
appellant  tendered  a  idea  In  writing,  marked 
"No.  1,"  to  which  the  appellee  objected  and 
moved  the  court  to  reject  same,  which 
motion  was  overruled,  and  said  plea  allowed 
to  be  filed,  and  the  appellee  excepted.  This 
plea  Claimed  that  the  plaintiff  ought  not 
to  maintain  said  action  becanse  on  July  14, 
1S96,  said  William  E.  Watson,  executor,  etc.. 
Instituted  a  suit  in  chancery  in  the  circuit 
court  of  Barbonr  county  against  the  appel- 
lant in  which  he  alleged,  among  other  things, 
that  at  the  time  of  the  death  of  his  testator 
he  was  the  owner  of  said  land,  called  the 
"Worth  Ward  Farm";  that  soon  after  the 
same  was  conveyed  to  him  he  placed  app^ 
lant  in  possession  thereof  as  his  tenant,  nntU 
about  April  6,  1896,  when  plalntlS  and  de- 
fendant entered  Into  a  written  contract  under 
which  defendant  surrendered  the  said  farm, 
and  the  plaintiff,  by  his  agent,  took  posses- 
sion thereof;  that  in  June,  1896,  plaintiff 
learned  that  defendant  was  on  said  farm 
claiming  Its  possession,  and  was  about  to 
cut  grass,  etc.,  and  otherwise  control  the 
same;  charging  that  defmdaat  was  Insol- 
vent, and  If  he  cat  the  grass  and  pastured 
the  land  It  would  work  plaintiff  Irreparable 
damage;  praying  an  injunction  to  restrain 
defendant  from  the  acts  and  claims  afore- 
said, and  for  general  relief,— which  injunc- 
tion was  awarded  and  made  ^ective  on 
July  14,  1896.  To  this  biU  defendant  de- 
murred and  answMed,  putting  in  Issue  every 
material  allegation  of  the  bill,  and  claimed 
that  he  was  In  possession,  and  had  so  con- 
tinued, of  said  land  since  the  execution  of 
the  deed  therefor  to  Thomas  F.  Watson  on 
March  18,  1894,  and  that  he  was  entitied  to 
its  possession;  also  averring  that  the  titie 
to  T.  F.  Watson  was  not  such  as  passed  to 
the  executor,  a  titie  In  fee,  and  that  his  titie 
thereto  was  disputed  by  respondent,  and 
that  said  decedent  did  not  In  terms  nor  by 
Implication  undertake  to  devise  said  land  to 
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tbe  plaintiff  or  with  Intention  to  veat  him 
with  the  title  thereto;  farther  averring  that 
respondent  was  the  owner  of  said  farm  which 
was  purchased  by  said  Watson  for  him;  that 
defendant  was  put  In  Immediate  possession, 
and  the  title  to  said  land  was  vested  In  trust 
only  In  the  said  decedent,  who  supposed  the 
title  was  In  respondent,— to  which  answer 
the  plaintiff  replied  generally.  Sncb  pro- 
ceedings were  bad  that  the  injunction  was 
dissolved,  the  bill  dismissed  at  the  costs  of 
plaintiff,  aa  shown  by  exhibits  filed  with  said 
plea,  and  the  defendant  said  that  the  parties 
to  said  suit  In  chancery,  and  the  parties  to 
this  action  of  unlawful  detainer,  are  the 
same  persona,  suing  In  tbe  same  rights,  touch- 
ing the  same  subject-matter,  to  wit,  tbe  right 
to  possession  of  said  land;  and,  tbe  same 
having  been  adjudicated  ia  said  cfaancerj 
cause,  the  plaintiff  is  estopped  thereby  to 
prosecute  this  action  brought  on  tbe  IStb  of 
November,  1807.  On  November  2,  1897,  tbe 
defendant  filed  his  answer  of  title,  and  gave 
notice  that  upon  trial  of  the  action  he  would 
read  the  depositions  of  V.  Goff  and  others, 
filed  In  tbe  clerk's  ot&ce  to  be  read  in  his  be- 
half. On  March  2,  1888,  the  plaintiff  moved 
tbe  court  to  strike  out  defendant's  special 
plea,  and  also  to  reject  his  answer  of  title 
filed  tiefore  tbe  justice  and  bis  supplemental 
answer  filed  in  open  court,  which  motion  tile 
court  overruled.  Tbe  plaintiff  excepted  and 
replied  generally  to  said  plea,  and  Issue 
was  joined  thereon.  The  defendant  pleaded 
not  guilty,  and  issue  was  joined  thereon. 
On  tbe  same  day  the  cause  was  submitted  to 
the  court  in  lien  of  a  jury,  and  the  court 
having  heard  and  considered  all  the  evidence 
adduced,  found  for  the  defoidant  upon  tbe 
plea  of  res  adjudlcata,  and  also  found  for 
the  defendant  upon  the  evidence  adduced 
upon  the  general  issue,  and  dismissed  the 
plaintiff's  action  with  costs.  The  plaintiff 
took  several  bills  of  exception  to  tbe  rulings 
of  the  court,  and  obtained  this  writ  of  error. 
Tbe  question  presented  for  our  consideration 
and  determination  in  this  case  Is  whether  tbe 
defendant  at  the  date  of  the  summons  unlaw- 
fully withheld  from  the  plaintiff  the  posses- 
sion of  the  premises  in  controversy.  Defend- 
ant, by  his  pleadings,  claims  that  this  ques- 
tion is  res  adjudlcata;  that  it  has  already 
been  heard  and  determined  by  a  court  of  com- 
petent jurisdiction,  hi  a  suit  between  the  same 
parties  and  in  regard  to  the  same  subject-mat- 
ter, and  exhibits  with  his  plea  the  record  and 
proceedings  In  a  chancery  suit  which  was  in- 
stituted and  prosecuted  to  a  termination  In 
Barbour  county,  In  which  said  William  B. 
Watson,  executor,  of  the  last  will  and  testa- 
ment of  Thomas  F.  Watson,  was  plaintiff,  and 
3.  Creed  Watson  defendant;  and  It  appears 
that  In  the  bill  filed  In  said  cause  the  plaintiff 
dalmed  that  the  defendant  was  wrongfully 
in  possession  of  a  portion  of  said  land,  and 
that  it  was  his  Intention  to  take  absolute  con- 
trol of  said  farm  in  possession  of  the  plaintiff, 
and  to  cut  tbe  grass  and  posture  tbe  land; 


that  bis  title  as  executor  of  said  T.  F.  Wat 
son  was  undisputed,  and  he  prayed  for  an  ic- 
junctlon  restraining  tbe  defendant  from  cut- 
ting the  grass,  eta,  or  interfering  with  the 
stock  then  on  said  land  by  consent  of  the 
plaintiff,— which  Injunction  was  granted.  The 
defendant  answered  and  put  in  Issue  ever; 
allegation  of  the  bill  as  to  title  or  possessioD 
of  said  land,  and  such  proceedings  were  had 
In  tbe  cause  that  the  injunction  so  obtained 
was  dissolved  and  tbe  bill  dismissed,  with 
costs.  Now,  this  bill  certainly  claimed  that 
tbe  plaintiff  was  entitled  to  the  posaession. 
and  that  the  defendant  was  tre^>assiiig  on  the 
premises,  and  was  Insolvent;  and  plaintiff  ob- 
tained his  Injunction  on  Oieae  allegatlMis. 
What  was  the  effect  of  the  dismissal  of  the 
bill  and  dissolution  of  the  InjunctJoa? 

In  the  case  of  Schoonover  t.  Bright,  31  W. 
Va.  698,  this  court  held  that:  '\1)  An  Injmtc- 
tlon  will  be  dissolved  on  the  hearing.  If  the 
answer  fully,  plainly,  and  positively  denies  an 
tbe  material  allegations  of  the  bill  on  which 
the  injunction  was  founded,  and  tbere  Is  no 
proof  to  establish  said  allegations.  (2)  To 
warrant  the  interference  of  a  court  of  law  to 
restrain  a  trespass  two  conditions  most  co- 
exist: First,  the  plaintiff's  title  must  be  un- 
disputed or  established  by  legal  adjudication; 
and,  second,  the  injury  complained  of  must 
be  Irreparable  In  its  nature."  In  the  above 
chancery  suits,  as  we  have  seen,  every  mate- 
rial allegation  of  the  bill  was  denied,  and  we 
must  also  infer  that  there  was  no  proof  to  sup- 
port said  allegations;  secondly,  it  appears 
that  the  plaintiff's  title  was  dlsptited,  and 
nothing  was  brought  forward  to  prt^teiiy  es- 
tablish it  The  bin  asserted  the  right  of  die 
plaintiff  to  possession  of  the  property,  and 
there  was  a  prayer  for  general  relief,  and 
while  equity  will  not,  as  a  rule,  determine  dis- 
putes in  regard  to  the  possession  of  real  es- 
tate, yet  it  has  been  held  that  where  a  court 
of  equity  has  jurisdiction  for  one  porpose.  It 
will  go  on  and  give  relief  between  tbe  parties 
upon  proper  allegatlcDS.  So,  hi  the  case  of 
Chrlallp  V.  Teter,  4fi  W.  Ya.  366,  27  S.  B.  288. 
this  court  b^d  that,  "when  a  court  of  equity 
takes  jurisdiction  of  a  cause  for  one  purpose, 
it  will  go  on  and  dispose  of  the  questlona  in- 
volved to  avoid  a  multiplicity  of  suits."  See. 
also,  Hanly  v.  Watteraon,  88  W.  Va.  214,  19 
S.  B.  536;  Western  M.  &  M.  Ca  v.  Virginia 
Cannel  Coal  Co.,  10  W.  Va.  260,  s^Iabua 
As  we  have  said,  the  plaintiff  claimed  in  bis 
bill  to  he  entitled  to  tbe  possession,  and  that 
the  defendant  was  trespassing  thereon.  Ttte 
answer  denied  this  allegation.  This  pleading 
made  an  issue  upon  the  question  aa  to  the 
right  to  tbe  possession.  What,  then,  is  tbe 
effect  of  the  dismissal  of  the  bin?  In  Taylor 
V.  Yarborough,  13  Grat  188,  the  Virginia  court 
of  appeals  held  that:  "A  bill  in  eqnlty  dis- 
missed generally,  without  qny  reservation  to 
the  plaintiff  to  sue  thereafter,  la  conclusive 
between  the  parties  and  those  claiming  under 
them  of  all  the  Issnes  made  up  in  the  catue." 
See,  also,  Durant  v.  Essex  Co,,  7  Wall.  107. 
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In  which  It  la  held  that  "a.  decree  dismlsaliig 
a  bill  In  an  eQolty  suit  In  the  drcnlt  court  of 
the  United  States  which  Is  absolnte  In  Its 
terms,  unless  made  upon  some  ground  which 
does  not  go  to  the  merits.  Is  a  flnal  determina 
tlon  of  the  controversy,  and  constitutes  a  bar 
to  any  further  litigation  of  the  same  subject 
between  the  same  parties."  The  same  prin- 
ciple Is  announced  In  the  case  of  Oarberry  r. 
Railroad  Co.,  28  S.  B.  691,  44  W.  Vs.  260. 
The  fourth  point  of  syllabus  holds  that  "a  de- 
cree on  full  hearing  dismissing  a  bill  general- 
ly, without  reservation  of  right  to  the  plaintiff 
to  sue  at  law,  is  conclusive  upon  all  the  mat- 
ters involved  in  the  case,  even  though  there 
was  no  Jurisdiction  in  equity  because  of  ade- 
quate remedy  at  law.  Unless  it  otherwise 
appear  from  the  decree.  It  will  be  taken  that 
the  dismissal  waa  on  (t.  hearing  of  the  mer- 
its." Upon  this  point  see,  also,  Wandling  v. 
Straw,  25  W.  Va.  682,  and  McCoy  v.  McCoy, 
28  W.  Va.  794,  2  &  S.  809.  Now,  it  Is  ear- 
nestly contended  by  counsel  for  the  plaintiff 
In  error  that  the  court  below  erred  In  not  sus- 
taining his  motion  to  reject  plea  No.  1,  ten- 
dered by  defendant  In  error,  which  raises  the 
question  of  res  adjudlcata.  This  plea  Includ- 
ed as  exhibits  the  bill,  answer,  and  exhibits  In 
said  chancery  suit,  the  latter  being  considered 
part  of  the  bill,  and  the  decree  dissolving  the 
injunction  and  dismissing  the  bill,  and  I  think 
that  the  right  of  the  plaintiff  hi  that  suit  to 
the  land  in  controversy  was  Involved  in  that 
suit  llie  exhibits  msitloned  In  said  plea 
were  used  in  the  suit  In  support  of  the  right 
of  possession,  and  they,  having  been  before 
the  court,  had  already  been  passed  upon  In 
the  chancery  cause.  In  view  of  the  authori- 
ties above  dted,  and  for  the  reasons  before 
stated,  I  conclude  that  the  circuit  court  did  not 
err  In  overruling  the  motion  to  reject  plea  No. 
1,  and  the  plea  of  res  adjudlcata  should  have 
been,  and  was,  propedy  sustained. 

There  Is  another  ground  upon  which  I  be- 
lieve the  circuit  court  was  right  in  dismissing 
the  plaintiff's  action.  The  suit  was  Instituted 
before  the  Justice  and  appealed  to  the  circuit 
court,  an  answer  of  title  was  filed  before  the 
Justice, .  and  a  supplemental  answer  of  title 
was  filed  after  the  case  came  on  the  docket  hi 
the  drcnlt  court  Neither  the  plaintiff  nor 
his  agent  or  attorney  filed  an  affidavit  deny- 
ing the  truth  of  audi  tacts,  dther  before  the 
Justice  or  In  the  circuit  court,— which  state  of 
facts  made  it  the  duty  of  the  Justice  to  dis- 
miss the  action,  and,  he  not  doing  so.  It  was 
the  duty  of  the  drcult  court  on  appeal  to  have 
dismissed  the  action  when  such  fact  was 
brought  to  Its  attention  by  the  supplemental 
action  of  title.  This  was  hdd  In  the  case  of 
Hughes  V.  Mount,  23  W.  Va.  130,  which  was 
a  warrant  of  unlawful  detainer  Issued  by  a 
Justice.  Answer  of  titie  was  filed  which  was 
replied  to  by  afiOdavlt  of  the  plaintiff,  and  the 
warrant  was  dismissed  by  the  Justice.  On 
appeal  to  the  drcult  court  the  action  of  the 
<nstice  was  approved,  and  from  that  decision 
a  writ  of  error  waa  obtained,  and  the  cue 


bronght  to  this  court,  which  held  that:  "If 
in  such  a  case  the  Justice  has  so  dismissed 
such  warrant,  and  an  appeal  be  taken  from 
his  Judgment  to  the  circuit  court,  and  the  same 
state  of  facts  appear  to  the  satisfaction  of 
such  court,  either  by  the  defendant's  answer 
or  upon  the  trial  of  sudi  warrant  upon  such 
appeal,  It  la  the  duty  of  such  court  to  dismisB 
the  said  warrant  for  want  of  such  jurisdic- 
tion, without  prejudice  to  the  plaintiffs  right 
to  Instltnte  any  other  action  at  law  or  suit  In 
equity  which  may  be  necessary  or  proper  to 
determine  his  right  to  the  land  In  the  warrant 
mentioned."  In  the  case  under  consideration 
the  Justice  found  for  the  plaintiff,  but  when 
the  case  came  to  the  circuit  court,  and  it  ap- 
peared  that  the  titie  to  the  land  was  brought 
In  question.  It  was  the  duty  of  that  court 
nnder  the  above  decision  to  have  dismissed 
the  case.  For  these  reasons,  the  Judgment 
complained  of  Is  affirmed,  with  costs  and 
damages. 

(48  W.  Va.  548) 

VINTROUX  T.  SIMMS. 

(Supreme  Court  of  Appeals  of  West  VIrgfaiia. 
Dec.  7,  1886.) 

Am&ii— Ravnw— BouKD^Risa— AnvsRta  Fo»- 
SBWioir. 

1.  Where  the  verdict  of  a  Jury  Is  wholly  with- 
out evidence  on  a  point  essential  to  a  finding, 
or  the  evidence  Is  plainly  InsufBdent  to  warrant 
such  finding  by  the  jury,  the  same  should  be  set  - 
aside  and  a  new  trial  awarded. 

2.  Where  the  claims  asserted  by  adjoining 
landowners  as  to  their  respective  boundaries 
are  such  as  to  cause  an  interlock,  and  either 
of  the  parties  Is  in  actual  adverse  poBseaaion  of 
a  part  of  the  land  claimed  by  him  under  his  deed 
outside  of  the  interlock,  and  the  other  is  in  ac- 
tual adverse  possession  nnder  color  of  title  of 
the  land  embraced  In  the  interlock  or  land  in 
controTersy,  claiming  nnder  and  to  the  limits  of 
his  deed,  the  latter  will,  in  contemplation  of  law, 
be  regarded  as  being  in  the  actual  adverse  pos- 
session of  all  the  land  in  the  interlock,  not  sim- 
ply that  actually  occupied  or  inclosed  by  him. 

8.  If  such  party  actually  in  adverse  posses- 
sion of  the  Interlock  nnder  color  of  titie  retains 
such  possession  for  10  years,  he  will  be  entitled 
to  hold  the  same,  althongh  the  other  party  may 
be  in  possession  of  his  land  outside  of  the  inter- 
lock. 

(Syllaboa  br  the  Court.) 

Error  to  drcult  court,  Putnam  connty;  F. 
A.  Outhrle,  Judge. 

BJectment  by  C.  A.  VIntronz  against  W.  H. 
SImms.  There  was  a  judgment  for  {dalntiff, 
and  defendant  brings  error.     Reversed. 

Warth  &  Briggs,  for  plahitiff  In  error. 
Brown,  Jackson  &  Knight,  W.  R.  Guun,  and 
Rufua  Swltzer,  for  defendant  in  error. 

ENGLISH,  J.  This  waa  an  ejectment  ac- 
tion brought  In  the  drcult  court  of  Putnam 
county  by  O.  A.  Vlntroux  against  W.  H. 
Slmms  to.  recover  a  certain  tract  of  land  de- 
scribed In  the  declaration  as  containing  384 
acres  and  described  by  metea  and  bounda.  The 
question  is  one  of  boundary,  and  ItB  solution 
requUrea  the  aacertalnment  of  the  true  locality 
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of  the  dirislon  line  between  the  lands  of  the 
plaintiff  and  tlie  defendant  On  the  27th  of 
May,  1896,  It  waa  ordered,  by  consent  of  par- 
ties by  their  attorneys,  that  G.  F.  Anderson, 
of  Putnam  county,  and  Thomas  Matthews, 
of  Kanawha  comity,  be  appointed  to  go  upon 
the  lands  and  do  such  surveying  as  either 
party  might  leqnlre,  and  return  three  fair 
plats  and  reports  of  said  surrey.  On  Sep- 
tember SO,  1886,  the  general  Issue  was  plead- 
ed, and  on  the  27th  of  May,  1897,  the  cause 
waa  submitted  to  a  Jury,  which  resulted  In  a 
verdict  for  the  plaintiff.  The  defendant 
thereupon  moved  the  court  to  set  aside  the 
verdict  as  being  contrary  to  the  law  and  the 
evidence,  and  to  award  a  new  trial.  This 
motion  was  overruled  by  the  court,  defend- 
ant excepted  and  took  a  bQl  of  exceptions, 
Judgment  was  rendered  upon  the  verdict,  and 
the  defendant  obtained  this  writ  of  error. 

The  defendant  dalms  that  the  conrt  erred 
In  rejecting  Instruction  No.  4  asked  by  him 
to  be  given  to  the  Jury  upon  the  trial,  which 
reads  as  foUows:  "The  court  Instructs  the 
Jury  that  In  an  action  of  ejectment  the  plain- 
tiff cannot  establish  his  own  lines  by  running 
and  locating  the  lines  of  the  defendant's  land, 
unless  the  plaintiff  also  shows,  to  the  satis- 
faction of  the  Jury,  that  the  plalntltTs  and 
defendant's  lands  Join  along  the  disputed  line 
or  lines,  and  that  unless  they  believe  from  the 
evidence  on  this  case  that  the  line  from  A  to 
0,  as  laid  down  on  the  Matthews  map  in  this 
action,  is  the  line  of  the  plaintiff's  land  as 
called  for  in  her  deed,  they  cannot  find  that 
as  the  true  line  between  the  plaintiff  and  the 
defendant."  Now  It  sorely  was  necessary  as 
a  prerequisite  to  recovery  that  the  plaintiff 
should  not  only  show  a  good  title  In  herself, 
but  that  she  should  show  by  competent  evi- 
dence that  the  calls  of  her  deed  embrace  the 
land  in  controversy.  The  line  on  the  map 
run  by  said  Anderson  and  Matthews  from  A 
to  0  is  claimed  by  the  plaintiff  to  be  the  true 
line  between  herself  and  defendant,  and  the 
witness  Anderson,  in  giving  his  testimony, 
states  that  A  represents  a  known  comer,  and 
that  he  ran  by  the  calls  of  plalntUTs  deed 
from  A.  to  C;   that  he  went  to  the  comer  at 

A,  and,  reversing  the  call  of  plalntitTs  deed 
N.  S  deg.  B.  to  8.  6  deg.  W.,  and  adding  the 
variations,  he  ran  the  course  given,  and  It 
took  him  to  0,  and,  having  previously  stated 
that  he  calculated  tiie  variation  in  the  courses 
since  1838  and  found  it  2  deg.  64  min.,  and 
that  by  beginning  at  the  dogwood  comer  at 
A  and  reversing  the  call  N.  9  deg.  S  min. 

B.  to  S.  9  deg.  3  min.  W.  and  followbig  that 
course  it  brought  him  to  O  on  the  map,  and, 
when  asked  on  cross-examination  to  explain 
how  be  was  able  to  make  the  line  called  for 
on  the  plain tllTs  deed  when  ran  at  a  varia- 
tion of  S.  8  deg.  W.  from  the  dogwood  corner 
at  A  bring  him  to  the  same  point  as  the  line 
of  the  defendant's  deed  which  he  ran  S.  9 
deg.  8  min.  W.,  he  replied,  "I  can't  explain 
how  or  why  it  is,  but  it  is  so."  His  atten- 
tion waa  also  called   to   the  fact  that  the 


earliest  deed  In  plaintiff's  chain  of  tJtte  gtr 
Ing  the  same  course  and  distance  as  the  plaln- 
tifTs  deed  along  the  line  in  controversy  was 
the  deed  made  in  1863  by  Sam  Lewis  to  W. 
T.  and  L.  B.  Vlntronx.     He  was  asked  If  be 
calculated  any  of  the  variations  used  by  him 
In  making  his  survey  of  the  A— C  Une  ttam 
that  deed,  and  he  replied,  "I  didn't  know  any- 
thing about  such  a  deed;   I  was  not  shown 
it;"  and,  when  asked  what  would  be  the  proper 
variation  calculated   from  the  difference  of 
time  between  the  date  of  the  deed  from  L<ewls 
to  Yintronz  and  the  date  of  the  surrey  at 
1894,  be  replied  that  the  variation  would  be 
about  8  minutes  per  year,  or  2  degrees  and 
8  minutes  for  the  whole  time,  and  that  if  the 
line  of  the  plalntHTs  deed  arriving   at  the 
dogwood  A  should  be  reversed  and  mo  ac- 
cording  to    the    mathematical    variation,    it 
would  run  to  the  left  or  east  side  of  the  point 
0,  bat  he  could  not  say  Just  where,  without 
Instmments,  as  he  had  not  run  the  Une  on  that 
variation  and  did  not  know  Just  where  It 
would  go;  and  when  handed  instrnmenta,  and 
asked,  if  the  line  from  A  to  O  was  correctly 
laid  down  on  the  map  as  S.  9  deg.  S  min.  W_ 
to  show  on  the  map  approximately  wbese  a 
line  would  ran  on  a  course  S.  7  deg.  8  min. 
W.,  he  replied  that  he  could  not  do  It  with- 
out additional  instruments,  and,  when  handed 
the  instruments  called  for,  replied  be  did  not 
think   they   were  sufficiently   accurate,    and 
for  that  reason  he  could  not  tdl  where  tbe 
line  would  run.    When  asked  if  it  wonld  not 
run  near  the  red  line  or  the  green  line  (the 
red  being  claimed  by  defendant  as  the  tme 
line),  he  replied  he  thought  It  would  run  some- 
where a  little  to  the  left  of  the  red  line,  but 
he  could  not  tell  exactly  where.    When  asked 
If  the  comer  established  at  K  was  not  a  com- 
promise comer  between  the  plaintiff  and  Mr. 
Klrtley,  who  owned  the  adjoining  land,  he 
said   the   comer  at   K    was   gone,    "and   I 
ran  the  two  lines  I  have  voken  of  from  A 
to  K  and  from  J  to  K,  and  they  both  agreed 
to  the  corner  which  I  established  at  the  point 
where  I  brought  the  lines  together."     Now,  it 
was  a  matter  of  vital  importance.  In  prop»1y 
adjusting  the  controversy  between  the  idaln- 
tiff  and   defendant,   that  the  plaintltrs   line 
running  south  from  the  point  A  should  be 
correctly  and  accurately  established,  and  yet 
the  Jury  was  asked  to  determine  this  ques- 
tion, and  did  BO  In  favor  of  the  plaintiff, 
readiing  their  conclusion  as  to  the  locality  of 
the  plaintiff's  line  Inflnenced  largely,  as  we 
must  believe,  by  listening  to  testimony  of 
the  character  above  detailed  by  the  county 
surveyor,  who  assisted  In  executing  the  order 
of  survey,  who  had  been  upon  the  land,  and 
whose  evidence  we  must  presume  had  a  con- 
trolling Influence  upon   their  verdict.     Con- 
sidering, then,  the  character  of  this  testimony 
upon  this  vital  point  as  to  the  proper  location 
of  said  line,  I  regard  said  instruction  No.  4 
which  was  rejected  by  the  court  as  pertinent 
and  proper,  and  hold  that  the  court  erred  In 
rejecting  it    The  testimony  in  the  case  shows 
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that  marked  trees  were  found  along  tbe  line 
as  run  from  A  to  C  by  Anderson,  but  nothing 
Is  shown  as  to  tbe  age  of  the  marks,  or  by 
whom  made,  although  other  lines  had  been 
.run  in  that  locality  at  former  periods.  Can 
we,  then,  say  there  was  any  testimony  before 
the  Jury  of  such  character  as  would  warrant 
them  in  definitely  fixing  and  determining  the 
true  division  line  between  the  lands  of  plain- 
tiff and  defendant?  This  may  be  said  to  be 
a  matter  for  the  jury  to  determine,  but  can 
a  Jury  ascertain  matters  of  this  kind  in  the 
absence  of  proper  testimony?  Surely  not 
In  the  case  of  Beall  t.  Railway  Co.,  38  W. 
Va.  K26,  18  &  E.  729  (SyL  point  2),  it  was 
held:  "Where  the  verdict  of  a  Jury  is  wholly 
without  evidence  on  a  point  essential  to  a 
finding,  or  the  evidence  is  plainly  insufficient 
to  warrant  such  finding  by  the  Jury,  the  same 
should  be  set  aside,  and  a  new  trial  awarded." 
This,  I  thlnlL,  states  the  law  correctly. 

Again:  The  uncontradicted  evidence  of 
the  defendant  shows  that  for  more  than  10 
years  he  and  those  under  whom  he  claims 
had  held  open,  notorious,  and  uninterrupt- 
ed posaefision  of  the  l&n4  In  controversy  un- 
der color  of  title,  which  of  itself  would  pre- 
vent tbe  plaintiff  from  recovering  in  her  ac- 
tion. On  this  question  Snyder,  J.,  delivering 
tbe  opinion  of  the  court  in  the  case  of  Core 
V.  Faupel,  24  W.  Va.  242,  says:  "The  effect 
of  the  statute  is  to  render  a  continued  ad- 
versary possession  for  10  years  conclusive 
In  the  action  of  ejectment,  not  only  against 
the  possession,  but  the  title,  of  the  true 
owner.  The  result  is  so  absolute  that  such 
adversary  possession  operates  as  a  transfer 
et  tbe  legal  title,  and  Is  not  only  a  sufficient 
defense  on  the  part  of  the  defendant,  but 
a  sufficient  ground  for  the  plaintiff  to  recover 
tbe  land  to  which  he  baa  so  acquired  title, 
against  the  strongest  proof  of  better  title." 
At  this  point  we  may  call  attention  to  the 
evidence  of  Pat  Miner,  whose  testimony  is 
short,  and  who  says:  "I  know  where  the 
clearing  Is  out  there  on  the  hill  next  to  the 
line  between  Mr.  Simms  and  Mr.  Vlntroux. 
I  cleared  up  the  ground  and  built  the  cabin 
and  fence,  myself,  nnder  a  contract  with  Mr. 
Joe  Slmms,  the  father  of  W.  H.  SImms.  He 
let  me  stay  there  two  years,  for  the  work  I 
done.  I  left  there  and  went  to  St  Albans 
to  live.  Mr.  SImms  showed  me  where  to 
pnt  the  fence,  so  as  not  to  get  over  the  line, 
and  I  pnt  the  fence  right  where  he  showed 
me."  This  testimony  clearly  shows  that 
Joseph  Slmms  in  his  lifetime  claimed  to  the 
red  line,  which  the  map  shows  near  tbe  cabin 
that  Pat  built  and  Just  outside  of  the  in- 
closnre.  John  Grieser  states  in  his  testimony 
that  he  Is  acquainted  with  the  clearing  and 
improvement  claimed  by  Slnuns  In  this  suit; 
that  he  has  known  It  for  a  long  time,— he 
thinks  about  10  years;  that  the  house  and 
fence  have  been  there  ever  since  he  has  known 
it  Joseph  Simms,  as  we  have  seen,  was  not 
only  in  possession  of  this  land,  but  claimed 
It  under  color  of  title,  and  be  would  not  there- 


fore be  limited  to  his  Indosnre.  Section  19, 
c.  90,  of  the  Code  provides  that:  "In  a  con- 
troversy affecting  land,  when  a  person  claim- 
ing under  a  patent  deed  or  other  writing  shall 
enter  upon  and  take  possession  of  any  part 
of  the  land  in  controversy  under  such  patent 
deed  or  other  writing,  for  which  some  other 
person  has  the  better  title,  such  adversary 
possession  under  such  patent  deed  or  other 
writing  shall  be  taken  and  held  to  the  bound- 
aries embraced  or  included  by  such  patent 
deed  or  other  writing,  unless  the  person  having 
tbe  better  title  shall  have  actual  adverse  pos- 
session of  some  part  of  the  land  embraced  by 
such  patent  deed  or  other  writing."  See  Oney 
V.  Clendenln,  28  W.  Va.  35  (SyL  point  4); 
Ketchum  v.  Spurlock,  84  W.  Va.  697,  12  S. 
B.  832;  Industrial  Co.  v.  Schultz,  43  W.  Va. 
471,  27  S.  B.  2S6  (Syl.  point  6);  Garrett  v. 
Ramsey,  26  W.  Va.  845;  Congrove  v.  Burdett 
28  W.  Va.  220  (Syl.  point  1),— in  the  latter  of 
which  the  law  is  thus  stated:  "Where  there 
Is  a  lap  or  interlock  of  two  deeds  whereby 
both  embrace  the  land  in  controversy,  and 
the  person  having  the  elder  deed  or  tbe  title 
to  the  land  is  in  actual  (joesesslon  of  a  part 
of  his  land  outside  of  the  interiock,  and  the 
person  having  the  Junior  deed  or  color  of 
title  is  In  tbe  actual  adverse  possession  of  the 
interlock  or  land  in  controversy,  clslmlng 
under  and  to  the  limits  of  his  deed,  the  lat- 
ter will  In  contemplation  of  law  be  regarded 
as  being  In  the  actual  adverse  possession  of 
all  the  land  in  the  interlock,  not  simply  that 
actually  occupied  or  inclosed  by  him."  The 
same  law  would  apply  If  the  party  holding  the 
elder  title  was  In  possession  claiming  the 
Interlock  in  the  same  manner.  In  view  of  the 
facts  shown  to  have  been  proven  in  this  canse, 
and  considering  the  authorities  above  dted, 
my  conclusion  is  that  the  circuit  court  erred 
in  refusing  to  set  aside  the  verdict  of  the  Jnij. 
Tbe  Judgment  complained  of  is  therefore  re- 
versed, tbe  verdict  set  aside,  and  a  new  trial 
awarded. 


(45  W.  Va.  554) 
BOGGS*  EX'S  V.  HARPER'S  ADM'B. 
(Supreme  Court  of  Appeals  of  West  Virginia. 
Dec.  10,  189a) 

DsiTH— PbBSUMFTIOR  —  VCHDOB  AMD  PUBOKASSB 

— DssoBimoN— DsnoisNOT— Conrsii- 

Bit  TICK— PkAUD. 

1.  A  person  who  absents  himself  from  Us 
home,  and  is  unheard  of  by  those  who,  had  he 
been  alive,  would  natnrally  have  heard  of  him, 
for  seven  rears,  will  be  presumed  to  be  dead, 
and  treated  as  such  in  any  litigation  in  which  he 
is  concerned,  in  the  absence  of  proof  to  the  con- 
trary. 

2.  Where  a  party,  by  an  agreement  in  writlnf , 
contracts  to  sell  a  tract  of  land,  describing  it 
by  a  general  local  description,  and  as  being  the 
same  land  conveyed  to  him  by  a  third  party,  the 
vendee  has  a  right  to  look  to  the  records  for  a 
description  of  the  land;  and  If  it  there  appears 
that  the  land  is  described  by  metes  and  boonds, 
and  containing  a  certain  number  of  acres,  such 
vendor  will  be  regarded  as  representing  the  land 
to  contain  the  number  of  acres  meatieoed  in  said 
recorded  deed. 
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S,  Where  a  party,  by  written  agreement,  sella 
•  tract  of  land  at  a  specified  price,  npon  an  nn- 
qnalified  statement  that  it  contains  a  definite 
quantity  or  specified  number  of  acres,  it  will 
be  held  prima  facie  that  the  vendee  was  infln- 
enced  to  pay  or  agree  to  pay  the  j^rice  specified 
because  of  such  statement;  and  if  it  ia  after- 
wards eatablished  that  there  is  a  deficiengr  in 
the  quantity,  in  excess  of  what  may  be  right- 
fully attributed  to  the  usual  inaccuracies  in  sur- 
reymg,  the  vendor,  in  the  absence  of  all  other 
proof,  will  be  presumed  to  have  committed  a 
fraud  on  the  rights  of  the  vendee  by  such  state- 
ment of  the  quantity,  and  a  court  of  equity  will 
for  this  reason  grant  relief  to  the  vendee  for 
such  deficiency. 

4.  The  general  rule  in  such  cases  Is  that  the 
compensation  allowed  for  the  deficiency  in  quan- 
tity shall  be  at  the  rate  of  the  average  price  paid 
or  agreed  to  be  paid  for  the  entire  tract  pur- 
chased. 

(Syllabus  by  the  Ooort) 

Appeal  from  drcolt  court,  Pendleton  coun- 
ty; R.  W.  DaUey,  Jr^  Judge. 

Bill  by  John  Bogga  against  Elljali  Haip^. 
Pending  the  Bolt,  the  parties  died.  A  decree 
was  rendered,  from  which  Isaac  P.  Boggs, 
executor  ot  tbe  orfglnal  complainant,  ap- 
peals.   Reveiaed. 

F.  M.  Beynolds,  for  appellant  Charles  P. 
Jones,  for  appellee. 

BNOLISH,  J.  By  an  agreement  in  wrl^ 
Ing,  dated  November  28,  1860,  Blljah  Harper 
contracted  to  sell  to  John  Boggs  certain 
tracts  of  land,  namely,  all  the  lands  deeded 
to  him  by  Philip  Harper,  Sr.,  deceased.  lying 
on  both  sides  of  the  North  fork.  In  Pendle- 
ton county,  W.  Ya.,  for  the  sum  of  12,018; 
and  said  Elijah  Harper,  on  his  part,  bound 
himself,  his  heirs,  etc.,  to  make  or  cause  to 
be  made  a  good,  lawful  warranty  deed,  and 
free  it  of  all  Incumbrance,  glring  peaceable 
possession  of  all  the  land,  except  the  field 
seeded  In  grain  on  Mardi  1,  1861,  and  pos- 
session of  the  dwelling  house  the  Ist  of 
April,  1861,  all  in  the  same  order  it  then  was, 
and  possession  of  the  seeded  field  when  the 
crop  was  off;  said  deed  to  be  made,  and  the 
above  obUgatlons  compiled  with,  on  or  be- 
fore April  1,  1861.  John  Boggs  paid  in  cash 
$500,  and  after  deducting  the  amount  of  ven- 
dor's lien  on  the  land,  which  Boggs  subse- 
quently paid,  a  balance  of  $518  was  left,  for 
which  Boggs  executed  his  single  bill,  dated 
November  28,  1860,  payable  October  1,  1861. 
In  December,  1869,  Blljah  Harper  instituted 
an  action  at  law  on  said  single  bill.  This 
suit  was  continued  until  October,  1876,  when 
Boggs  withdrew  bis  defense  to  said  action 
at  law,  reserving  to  himself  all  rights  in  eq- 
uity; and  a  judgment  was  rendered  against 
Boggs  on  said  single  bill  for  $U84.46,  with  in- 
terest from  October,  1876.  On  December 
25,  1876,  said  Boggs  obtained  an  Injunction 
to  said  Judgment,  on  the  ground  that  there 
was  fraud  and  misrepresentation  as  to  tbe 
quantity  of  land  sold  by  Harper,  and  on  the 
ground  that  there  was  a  large  deficiency  in 
one  tract  of  land  described  in  one  of  the 
deeds  from  Philip  Harper  to  Elijah  Harper. 
The  plaintiff,  Boggs,  in  his  bill,  praying  for 


an  injunction,  stated  fliese  facts,  and  also 
that  some  time  in  1876  said  Harper  sued  out 
an  execution  against  him  on  said  Judgment, 
which  was  then  In  the  hands  of  the  sheriff; 
also  alleging  that,  at  the  time  he  purchased 
said  lands,  Elijah  Harper  represented  to  him 
that  they  consisted  of  four  tracts,— one  tract 
of  104,  one  of  10,  one  of  40,  and  the  remain- 
ing tract  28  acres,— which  representations 
were  false,  but  that  they  were  relied  on  by 
him,  and  that  it  was  by  reason  of  these  nois- 
representatlons  he  was  induced  to  purchase 
as  aforesaid,  especially  the  representation  a* 
to  the  104-acre  tract;  that  this  tract,  instead 
of  104  acres,  contained  only  B2  acres;  that 
said  Harper  did  not  have  any  title  or  right 
to  more  than  52  acres  In  the  104-acre  tract 
nor  did  Philip  Harper,  Sr.,  have  any  title 
thereto;  that  on  May  IS,  1848,  Reuben  Har- 
mon and  Joseph  Lantz,  executors,  or  Thomas 
Miller,  deceased,  conveyed  to  Jonas  Miller 
and  George  MUler  a  tract  of  land  of  62  acres 
on  the  North  fork,  in  Pendleton  county,  lying 
wholly  within,  and  forming  a  portion  of,  said 
104  acres;  that,  by  a  survey  made  by  the 
county  surveyor,  it  fully  appeared  that  Harp- 
er or  said  Philip  Harper,  Sr.,  had  no  title  to 
any  portion  of  said  104  acres,  except  tliat 
part  net  covered  by  said  deed  to  Jonas  and 
George  Miller,  above  moit^oned;'  and  that 
the  portion  of  said  104-acre  tract  unbraced 
in  the  Miller  deed  ia  of  great  value,  to  wit 
$1,400,  and  if  he  liad  known  that  Elijah 
Harper  had  no  title  to,  and  could  not  bare 
conveyed  to  him,  that  Toluable  portion  of  the 
104  acres,  he  would  never  have  made  the 
purchase;  that,  by  reason  of  the  defendant 
Harper's  failure  to  convey  him  this  Taluable 
portion  of  said  tract,  he  has  suffered  damage 
to  a  greater  amount  than  the  jadgment 
above  mentioned;  that  he  has  nev^  given 
plaintiff  possession  of  said  land,  or,  at  least, 
the  most  valuable  portion  thereof,  and  has 
never  made  him  a  deed  for  any  part  of  said 
land.  Plaintiff  further  alleged  that,  at  tbe 
time  of  said  sale,  said  Philip  Hari>er,  Sr., 
had  a  vendor's  lien  on  said  land,  to  secnre  the 
iwyment  of  the  puchase  money  still  due  on 
his  sale  to  Elijah  Harper;  that  in  1868  the 
executor  of  Philip  Harper,  Sr.,  brought  a  suit 
in  equity  to  enforce  said  lien,  and,  under  a 
decree  In  said  suit,  H.  H  Blasters,  as  spe- 
cial commissioner,  sold  said  lands,  at  which 
sale  the  plaintiff  became  the  purchaser,  at 
the  price  of  |1,369,  and  paid  the  money;  that 
It  was  understood  between  plaintiff  and  the 
defendant  Harper,  at  the  time  of  said  sale, 
that  the  vendor's  lien  aforesaid  should  be 
discharged  by  complainant,  and  that  he 
should  have  credit  for  the  amount  thereof 
on  said  $2,018,  but  that,  failing  to  get  any 
deed  for  said  land  from  Harper,  he  suffered 
a  sale  of  said  land  under  a  decree  of  court. 
In  order  that  he  might  receive  some  title 
thereto;  that  Harper  left  Pendleton  county 
soon  after  the  war,  and  has  not  yet  returned, 
and  it  Is  not  known  where  he  resides;  that 
if  compelled   to  satisfy  said  Judgment,   it 
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would  be  Impossible  for  blm  to  be  reimburs- 
ed for  the  loBB  saetalned  by  Hari>er'8  fallore 
to  comply  with  his  contract;  that  he  only  de- 
tired  a  good  legal  deed  for  all  the  land  the 
defendant  Harper  sold  and  agreed  to  convey 
to  him;  and  that  antll  sach  deed  Ut  made 
and  delivered,  he  should  not  be  compelled 
to  pay  the  balance  of  purchase  money  repre- 
sented by  the  Judgment  aforesaid;  and  he 
prayed  that  the  sherlfT  of  said  county  and 
Elijah  Harper  might  be  restrained  by  in- 
junction from  the  collection,  by  execution  or 
other  process,  of  said  Judgment,  and  for  gen- 
eral relief.  An  Injunction  was  awarded  a« 
prayed  for,  and  perfected.  The  bill  was  an- 
swered by  D.  G.  McOlung,  administrator  of 
Elijah  Harper,  deceased,  denying  that,  at  the 
time  plaintiff  purchased  said  land  of  Harper, 
be  represented  to  said  Boggs  that  it  consist- 
ed of  four  tracts,  containing,  lespectiyely, 
101,  10,  40,  and  28  acres;  but,  on  the  con- 
trary, he  alleged  that  on  November  28,  1860, 
said  Elijah  Harper  had  all  of  his  lands  put 
up  for  sale  in  gross  at  public  auction,  and 
employed  Boggs  to  make  the  sale,  and  he 
cried  it  off  to  one  Jonas  MUler,  who  owned 
the  adjoining  land,  at  the  price  of  $2,018  for 
the  whole,  in  gross,  and  not  by  the  acre;  that, 
after  said  Miller  bought  said  land  at  said 
sale,  he  agreed  that  Boggs  might  take  the 
land  at  the  same  price  at  which  it  had  been 
knocked  to  him,  and  then  said  agreement 
was  executed  between  Elijah  Hari>er  and 
plaintiff;  that  the  51%  acres  claimed  by 
plaintiff  was  part  of  said  104-acre  tract,  was 
highly  Improved,  anis  had  been  In  the  pos- 
session of  Jonas  Miller  and  his  heirs  for  7B 
or  100  years,  and  had  on  it  a  dwelling  house 
only  about  40  yards  from  the  line;  that  the 
sale  of  said  land  by  said  Harper  to  Boggs  was 
In  gross,  and  not  by  the  acre;  that  Boggs  got 
all  the  land  he  thought  he  was  buying,  and 
that  his  knowledge  thereof  was  nearly,  if  not 
quite,  equal  to  that  of  Harper;  that  the  land, 
exclusive  of  said  61%  acres,  was  in  1850 
worth  more  than  Boggs  agreed  to  pay  for  it; 
that  it  was  then  worth  $2,500  or  $3,000;  and 
he  prayed  that  the  injunction  be  dissolved. 
Depositions  were  taken,  and  among  tbem 
that  of  John  Boggs,  the  plaintiff,  which  was 
excited  to;  and  on  November  12,  1894,  the 
court  sustained  exceptions  to  the  testimony 
of  said  Boggs  in  so  far  as  related  to  transac- 
tions formerly  had  with  said  Harper,  and 
leave  was  given  plaintiff  to  take  other  depo- 
sitions. On  the  20th  of  April,  1897,  the 
cause  was  finally  heard,  the  injunction  dis- 
solved, and  it  was  decreed  that  said  Mc- 
Clung,  administrator  of  Elijah  Harper,  de- 
ceased, recover  against  Isaac  P.  Boggs,  exec- 
utor of  John  Boggs,  deceased,  $3,172.64,  with 
Interest  from  April  20,  1807,  till  paid,  but  di- 
rected that,  before  any  execution  on  said 
Judgment  should  be  Issued,  the  widow  of 
Elijah  Harper,  with  her  husband  and  Philip 
C.  Harper,  Job  D.  Harper,  and  John  D. 
Harper,  heirs  of  Elijah  Harper,  deceased, 
should  file  in  the  papers  of  the  cause  a  suffl- 
Sl  S.E.-60 


dent  deed,  with  general  warranty,  convey- 
ing said  laiid  to  the  heirs  of  John  Boggs,  de- 
ceased, which  deed  should  be  delivered  when 
the  amount  therein  decreed  should  have  been 
paid.  Isaac  P.  Boggs,  executor,  etc.,  there- 
upon obtained  this  appeal. 

The  second  error  claimed  and  relied  on  by 
appellant  is  as  to  the  action  of  the  court  in 
sustaining  the  exception  to  the  deposition  of 
John  Boggs,  so  far  as  it  related  to  trans- 
actions with  Elijah  Harper,  because  there 
was  no  sufficient  evidence  that  be  was  dead 
when  said  John  Boggs  was  examined  and  his 
evidence  taken.  The  said  deposition  was 
taken  on  the  11th  of  August,  1877.  At  that 
time  the  whereabouts  of  said  Harper  had 
not  been  known  for  12  years.  His  wife  had 
married  again.  An  administrator  had  been 
appointed  of  his  estate,  who  filed  his  answer 
as  such  to  plalntifTs  bill,  to  which  the  plain- 
tiff replied  generally;  and  on  November  12, 
1884,  the  court  sustained  the  exceptions  to 
the  deposition  of  said  John  Boggs  so  far  as  It 
related  to  transactions  held  formerly  with 
said  Elijah  Harper.  In  determining  ques- 
tions of  this  character  where  positive  proof 
is  lacking,  the  court  is  compelled  to  rely  on 
presumption.  At  the  time  the  deposition  was 
taken,  more  than  12  years  had  elapsed,  and, 
when  the  exception  was  sustained,  nearly 
20  years  bad  passed,  since  Harper  had  been 
definitely  heard  from;  and  the  court  was 
well  warranted  In  presuming  him  dead  when 
the  deposition  was  taken.  In  Davie  v.  Briggs, 
97  U.  S.  628,  the  supreme  court  held  that 
"a  person  who  for  seven  years  has  not  been 
heard  of  by  those  who,  bad  he  been  alive, 
would  naturally  have  heard  of  him,  is  pre- 
sumed to  be  dead;  but  the  law  raises  no 
presumption  as  to  the  precise  time  of  his 
death."  The  same  thing  was  held  in  Evans 
V.  Stewart,  81  Va.  724.  We  also  find  that 
sections  44,  45,  c.  130,  Code,  provide  that  "If 
any  person  who  shall  have  resided  In  this 
state  go  from,  and  do  not  return  to,  the 
state  for  seven  years  successdvely,  he  shall  be 
presumed  to  be  dead  In  any  case  where  his 
death  shall  come  In  question,  unless  proof 
be  made  that  he  was  alive  within  that  time." 
So,  also.  In  Hoyt  v.  Newbold,  46  N.  J.  Law, 
219,  it  was  held:  "A  person  who  absents 
himself  from  this  state  for  seven  successive 
years  is  presumed  to  be  dead,  and  the  party 
asserting  be  is  living  must  prove  it"  See, 
also,  1  Am.  &  Eng.  Enc.  Law,  37,  and  note. 
This  case  was  continued  from  time  to  time, 
and  frequent  opportunities  were  allowed  the 
plaintiff  to  overthrow  the  presumption  that 
Elijah  Harper  was  dead,  but  the  proof  was 
not  forthcoming;  and  I  conclude  that  the 
circuit  court  acted  properly  in  excluding 
the  testimony  of  Boggs  as  to  transactionii 
and  communications  had  with  said  Harper 

Was  this  a  sale  in  gross,  or  a  sale  by  th : 
acre?  It  appears  from  the  evidence  thi<< 
the  plaintiff  was  well  acquainted  with  tnv 
land;  that  he  sold  It  as  agent  of  snlri  Hnr- 
per,  at  auction,  to  Jonas  MUler,  for  $2,018. 
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who  agreed  that  said  BoggB  might  take  It  off 
hla  bands  at  the  same  price,  and  then  the 
agreement  In  writing  was  entered  Into  with 
Harper.  At  the  time  Boggs  offered  said  land 
for  sale  at  auction,  he  offered  the  four  tracts 
together,  and  sold  them  in  that  way  to  Mil- 
ler; and,  when  Miller  consented  to  allow 
Boggs  to  take  the  lands  at  the  same  price, 
be  contracted  for  the  land  with  said  Harper 
In  the  same  way.  Now,  when  the  testimony 
of  Boggs  was  excluded  as  to  transactions 
and  communications  had  with  said  Harper, 
there  remained  no  evidence  as  to  any  repre- 
sentations made  by  him  as  to  the  quantity 
of  land  In  either  of  said  tracts;  but,  when 
we  look  to  the  title  bond  itself,  we  find  that 
the  land  is  therein  described  as  "certain 
parcels  of  land,  namely,  all  the  lands  deeded 
or  conveyed  to  him,  Elijah  Harper,  by  Philip 
Harper,  Sr.,  deceased,  lying  on  both  sides  of 
the  North  fork,  in  the  county  and  state  afore- 
said, for  the  sum  of  $2,018;  and  said  Harper 
bound  himself  and  tiis  heirs,  etc.,  to  make 
or  cause  to  be  made  a  good,  lawful  war^ 
ranty  deed,  and  free  it  of  all  incumbrance. 
It  appears  from  exhibits  filed  with  the 
bill  that  on  the  19th  of  January,  1860, 
Philip  Harper  conveyed  to  said  Elijah  Har- 
per a  tract  of  land  by  metes  and  bounds, 
containing  104  acres,  less  10  acres,  which 
was  admitted  to  record  on  the  10th  of  April, 
1860,  which  deed  Axes  the  numbet  of  acres 
hi  said  so-called  "104-acre  tract"  at  94 
acres,  which  land  was  conveyed  to  Elijah 
Harper,  witn  covenants  of  general  warranty; 
and  said  Harper,  in  said  title  bond,  by  his 
warranty  therein  contained,  must  be  consid- 
ered as  warranting  the  land  described  in 
said  deed  from  Philip  Harper  to  him,  and 
thereby  representing  it  to  contain  94  acres; 
and,  while  said  Boggs  had  an  opportunity  of  in- 
forming himself  as  to  the  number  of  acres 
by  reference  to  the  deeds,  yet  it  appears  that 
as  early  as  the  IKth  of  May,  1848,  Jonas 
Miller  and  Oeorge  Miller  acquired  title  to  the 
52  acres  included  within  the  boundaries  of 
said  94-acre  tract,  which  fact  did  not  appear 
In  any  way  on  the  face  of  the  deeds  from 
Philip  Harper.  So,  Elijah  Harper,  by  re- 
ferring to  the  source  of  his  title,  represented 
the  number  of  acres  in  the  tracts  of  land 
sold.  In  the  case  of  Crlsiip  v.  Cain,  19  W. 
Va.  441  (fifteenth  point  of  syllabus),  the 
court  held  that  "as  the  vendee  of  land  has 
a  right  to  rely  on  the  statement  of  the  ven- 
dor as  to  the  number  of  acres  in  a  tract  of 
land  which  he  sells,  and  naturally  does  rely 
upon  it,  and  as  the  quantity  of  land  is  gen- 
erally a  material  matter  in  the  purchase  of 
a  tract  of  land,  it  ought  prima  facie  to  be 
regarded  that  the  vendee  was  induced  to  pay 
or  agree  to  pay  the  price  named  in  the  con- 
tract or  deed,  because  of  the  statement  in 
it  by  the  vendor  of  the  number  of  acres, 
which  statement,  if  positive,  should  be  re- 
garded as  a  statement  made  on  the  personal 
knowledge  of  the  vendor,  and  therefore,  in 
the  absence  of  all  other  proof,  the  vendor 


must  be  regarded  as  guilty  of  fraud  oa  the 
vendee;  and  a  court  of  equity  shoiild,  fi>r 
this  reason,  require  the  vendor  to  make  a 
proportionate  abatonent  from  the  purchase 
money."  And,  in  point  20  of  syllabas  in  the 
same  case,  the  court  holds  that  "a.  court  of 
equity  has  clearly  Jurisdiction  to  abate  from 
the  purchase  money  due  from  a  vendee  for 
the  deficiency  in  such  a  sale  of  land  by  which 
the  vendee  was  injured,  through  the  fraud 
of  the  vendor  in  misstating  the  quantity  ot 
the  land  In  the  face  of  the  contract  or  deed, 
or  orally."  Also,  In  the  case  of  Heavner  v. 
Morgan,  41  W.  Va.  428,  23  &  E.  S74,  this 
court  held  that  "where  a  party,  by  his  title 
bond,  covenants  to  sell  a  tract  of  land  with 
general  warranty,  describing  it  aa  containing 
a  certain  number  of  acres,  and  the  vendee 
executed  to  him  his  bond  for  the  purchase 
money,  and  it  la  subsequently  ascertained 
that  tiiere  Is  a  material  deficiency  In  the 
quantity  of  the  land,  and  it  further  appears 
that  the  vendor  is  Insolvent  a  court  of 
equity  will  not  require  such  vendee  to  com- 
plete his  purchase  by  paying  liis  bonds,  and 
to  rely  upon  the  hazard  of  recovering  the 
money  so  paid  from  his  insolvent  vendor." 
Again,  in  the  case  of  Kelly  v.  Riley,  22  W. 
Va.  247,  in  the  third  point  of  syllabns.  it  wu 
held  that  "where  a  person  has  made  a  sale 
of  land  in  gross,  at  a  specified  price,  upon 
an  unqualified  statement  tliat  It  contains 
a  definite  quantity  or  spedfled  number  of 
acres,  it  will  be  held  prima  facie  that  the 
vendee  was  Influenced  to  pay  or  agree  to 
pay  the  price  specified  because  of  such  state- 
ment; and,  if  It  is  afterwards  established 
that  there  is  a  deficiency  in  the  quantity  in 
excess  of  what  may  be  rightfully  attributed 
to  the  usual  Inaccuracies  in  surveying,  the 
vendor,  in  the  absence  of  all  other  proof, 
will  be  presumed  to  have  committed  a  fraud 
on  the  rights  of  the  vendee  by  such  state- 
ment of  the  quantity,  and  a  court  of  equity 
wUl,  for  this  reason,  grant  relief  to  the  ven- 
dee for  such  deficiency."  And  In  point  4 
it  was  held:  "The  general  rule  In  such  cases 
is  that  the  compensation  allowed  for  the 
deficiency  in  quantity  shall  be  at  the  rate 
of  the  average  price  paid  or  agreed  to  be  paid 
for  the  entire  tract  purchased."  To  the 
same  effect,  see  Sine  v.  Fox,  33  W.  Va.  021. 
11  S.  E.  218. 

The  evidence  in  this  case  clearly  shows 
that  there  was  a  deficiency  in  said  &l-acre 
tract  of  52  acres,  which  portion  was  held 
by  an  older  and  better  titie;  and,  applying 
the  principles  announced  in  the  decisions 
above  quoted  to  the  facts  of  this  case^  I 
must  hold  that  the  circuit  court  erred  in  dis- 
solving the  Injunction  awarded  in  this  cause, 
and  that  the  estate  of  John  Boggs,  deceased, 
is  entitied  to  an  abatement  in  the  purchase 
money,  to  be  ascertained  by  multiplying  said 
52  acres  of  deficiency  in  said  land  by  title 
average  price  per  acre  of  said  94-acre  tract. 
The  decree  complained  of  Is  therefore  re 
versed,  and  the  cause  remanded. 
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(45  W.  Va.  «7J) 

KBARPOTT  V.  DANDRIDan  et  aL 

(Supreme  Court  of  Appeals  of  We«t  VirstnU. 

Dea  14,  1898.) 

FlNAUTT  OF  DbCBU— EQUITT— TbU8T«  — DiSTBI- 

BOTION  or  Funds — Rioars  or  DisTBtBUTXBS. 

1.  A  decree  proriding  for  the  dlatribntlon  and 
payment  of  money  ia  a  final  decree,  and  aabject 
to  the  itatate  of  limitationa  relating  to  appeals, 
bills  of  review,  and  motions  to  correct  nonap- 
pealable errors. 

2.  If  a  court  of  eqnity  takes  charge  of  a  large 
fond  brought  into  a  chancery  cause,  and  enters 
a  general  decree  providing  for  the  proportionate 
distribution  of  such  fund  among  the  distributees 
entitled  thereto,  and  in  subsequent  and  Interme- 
diate decrees  relating  to  pornona  of  such  fund 
it  apparently  departs  from  such  aroortionment, 
In  its  final  distribution  of  the  residue  of  such 
fund  it  should  so  equalize  the  same  as  to  make 
such  final  decree,  including  all  intermediate  de- 
crees, conform  to  the  general  decree. 

8.  If  one  of  a  number  of  distributees  pur- 
chases a  portion  of  the  property  subject  to  such 
fund  in  such  suit,  she  is  entitled  to  have  her 
distribntlTe  share  applied  as  a  credit  on  her 
purchase-money  notes  in  the  final  distribution  of 
the  fund,  and  the  court  may  make  such  applica- 
tion without  her  consent. 

(Syllabus  by  the  Coort.) 

Appeal  from  clrcnlt  court,  JeSeraon  county; 
E.  Boyd  Faulkner,  Judge. 

Bill  by  John  P.  Eearfott,  trustee,  against 
A.  S.  Dandrldge  and  others.  A  decree  was 
rendered,  from  which  Serena  0.  Dandrldge 
appeals.    Reversed. 

McDonald  &  Beckwlth,  (or  appellant 
Joseph  Trapn^  for  appellee. 

DBNT,  J.  In  the  case  of  John  P.  Eearfott, 
trustee,  against  A.  S.  Dandrldge  and  others, 
from  the  circuit  court  of  Jefferson  county, 
Serena  O.  Dandrldge,  appellant,  presents  some 
Intricate  questions  of  law  relating  to  the  man- 
agement, control,  and  distribution  of  the  fund 
brought  Into  said  cause,  and  of  which  she 
was  one  of  the  distributees.  By  a  general 
decide,  which  Is  not  made  a  part  of  the  rec- 
ord, the  circuit  court  settled  the  principles  of 
the  cause,  determined  the  rights  of  the  dis- 
tributees, and  fixed  the  basis  on  which  the 
fund  thereafter  to  be  brought  under  the  con- 
trol of  the  court  by  the  sale  of  certain  lands 
was  to  be  apportioned  among  them.  From 
time  to  time  certain  several  creditors  of  the 
several  distributees,  in  addition  to  the  cred- 
itors originally  made  parties  to  the  suit,  filed 
their  ex  parte  petitions,  and,  together  with 
all  other  lienors,  were  allowed  their  debts 
against  the  several  distributive  shares  liable 
thereto.  The  lands  were  sold,  and  from  time 
to  time  Intermediate  decrees  were  entered  dis- 
posing of  the  fund  as  It  accumulated.  The 
appellant  became  a  purchaser  of  the  one  of 
the  tracts  of  land  sold,  paid  the  down  pay- 
ment, and  executed  her  notes  for  the  residue 
of  the  purchase  money.  When  she  was  final- 
ly called  on  to  pay  her  last  purchase-money 
note,  never  having  received  her  distributive 
share  of  such  fimd,  she  filed  her  petition, 
asking  that  the  same  might  be  applied  in  sat- 
isfaction of  such  note  according  to  the  origi- 


nal decree  of  apportionment.  The  circuit 
court  refused  to  grant  her  prayer  for  the  rea- 
son, as  stated  in  the  decree,  "that  there  are 
no  errors  apparent  In  the  said  decrees  of  No- 
vember, 18,  1896,  and  February  24,  1887,  or 
any  of  the  former  decrees,  which  it  ia  in 
the  power  of  the  court  to  correct;"  and  a  de- 
cree was  rendered  requiring  her  to  pay  the 
balance  on  the  purchase  money  without  glV" 
Ing  her  credit  for  her  distributive  share 
which,  according  to  the  report  of  Ckimmls- 
Eloner  Brovm,  deducting  therefrom  wrongful 
costs  upon  her,  was  more  than  sufficient  to 
satisfy  such  balance  of  purchase  money. 
This  presents  the  anomalous  case  of  a  court 
of  chancery,  if  Oommlssioner  Brown's  report 
be  true,  taking  charge  of  a  fund,  and  so 
distributing  It  from  time  to  dme,  by  its  in- 
termediate decrees,  In  such  manner  as  to  de- 
fraud one  of  the  distribnteea  All  the  decrees 
are  not  before  the  court,  but  only  such  as 
the  appellant  deemed  proper,  so  the  court  is 
deprived  of  Information  it  should  have,  con- 
tained in  those  missing  decrees.  The  princi- 
pal matter  of  contention,  however.  In  the  cir- 
cuit court,  was  over  the  decree  entered  De- 
cember 12,  1889,  which  Is  as  follows:  "This 
cause  came  on  again  this  12th  day  of  De- 
cember, 1889,  to  be  further  heard  upon  the 
papers  formerly  read,  and  the  reports  of 
Special  Oommlssioner  Blackburn  Hughes,— 
one  filed  November  28,  1888;  also  the  one 
filed  March,  1888;  and  the  other  this  day 
filed  by  leave  of  the  court,— showing  the  col- 
lection of  the  balance  of  purchase  money  due 
by  the  purchasers,  Joseph  Flscus,  Mrs.  Isa- 
bella Lk  Dandrldge,  and  John  Bums,  amount- 
ing to  $1,643.98;  and  upon  the  report  of 
Commissioner  Cleon  Moore  returned  and  filed 
November  12,  1888,  ascertaining  the  distribu- 
tion of  the  fund  heretofore  collected  and  dis- 
bursed; and  the  report  of  said  Oommlssioner 
Moore  returned  at  this  term,  apportioning  the 
fund  In  the  hands  of  the  special  commission- 
er; and  was  argued  by  counsel;  and.  there 
being  no  exception  to  said  report  the  court 
doth  affirm  the  same,  and  doth  adjudge,  or- 
der, and  decree  that  said  Special  Commission- 
er Hughes,  after  deducting  his  commlaaions 
of  $66.31,  and  retaining  $20  for  unpaid  costs 
of  suit,  etc.,  $5  for  writing  deed  to  purchaser, 
do  distribute  the  balance  in  his  hands  as  fol- 
lows: Taxes,  $79;  to  Miss  Sarah  P.  Dan- 
dridge,  $200;  to  Miss  Serena  a  Dandridge, 
$122;  to  surveyor's  fees,  $21;  to  commission- 
er's fee,  $4.60:  to  Colin  0.  Porter's  executors, 
$53.79,  balance  of  debt,  which  is  a  lien  upon 
the  interest  in  the  fund  of  said  Sarah  P.  and 
Serena  O.  Dandridge;  and  to  Joseph  Trap- 
nell,  attorney  of  Houser  &  Drawbaugh,  $969.- 
35,  on  account  of  the  debts  audited  in  favor 
of  said  H.  and  D.,  which  is  a  lien  upon  the 
Interest  of  Lemuel  P.  Dandridge  in  the  fund; 
leaving  a  balance  of  $3.93  in  the  special  com- 
missioner's hands;  and  make  report  to  the 
next  term.  Said  special  commissioner  is  also 
directed  to  deliver  a  deed  to  John  Bums,  the 
purchaser,  who  has  paid  in  full  as  above  re- 
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cited,  reserving  throngh  his  land  the  road 
from  the  land  sold  Serena,  a  Dandridge. 
Upon  motion  of  Flick  &  Westenhaver,  attor- 
neys for  some  of  the  creditors,  it  is  farther 
adjudged,  ordered,  and  decreed  that  A  rola 
be  iBSued,  returnable  to  the  first  day  of  the 
next  term  of  this  court,  against  Serena  a 
Dandridge,  the  purchaser  of  the  307-acre 
tract,  to  show  cause  why  said  real  estate 
shall  not  be  resold  to  pay  the  two  deferred 
payments  of  porchase  money  due  from  b«r 
thereon." 

The  appellee  contends  that  tbls  It  a  final 
decree,  and  has  passed  beyond  the  power  of 
the  court  as  to  the  disposition  of  the  fund 
thereby  made.  A  decree  for  the  payment  of 
money  is  a  final  decree,  and  Is  conclusive  as 
to  the  questions  thereby  determined.  Code 
18&1,  c.  135,  I  1,  cL  7;  Core  t.  Strickler,  24 
W.  Va.  689.  The  decree  Itself  must  show  its 
conclusiveness. 

As  to  the  sum  of  money  brought  into  court 
by  its  commissioner,  and  the  payment  and 
distribution  thereof  to  the  various  parties 
named.  It  is  final  and  conclusive;  but  as  to 
the  basis  of  distribution  it  is  not,  for  it  does 
not  pretend  to  settle  this  question,  already 
determined  by  a  former  decree  of  the  court. 
The  apparent  distribution  of  the  fund  is  not 
made  in  accordance  with  said  decree,  but  ac- 
cording to  some  equitable  basis  presented  to 
the  court  by  the  commissioner.  This  report 
being  lost,  it  la  impossible  for  the  court  to 
say  what  It  was,  bnt  it  is  compelled  to  ac- 
cept the  decree  as  It  finds  it  By  the  decree, 
Sarah  P.  Dandridge  is  allowed  $200,  Serena 
O.  Dandridge  $122,  and  $53.79,  balance  on 
debt  of  Colin  O.  Porter,  paid  for  their  benefit, 
and  Lemuel  P.  Dandridge  $969.36,  to  I>e  paid 
on  the  debt  of  Houser  &  Drawbaugh.  These 
sums,  if  allowed  as  distributive  shares,  are 
entirely  variant  to  the  apportionment  pro- 
vided in  the  original  decree,  and  the  court 
must  have  departed  therefrom  for  some  rea- 
son apparent  to  itself,  with  the  intention  of 
equalizing  it  in  future  management  of  the 
fund.  According  to  the  original  decree,  ap- 
pellant was  entitled  to  a  lltUe  less  than  one- 
sixth,  while  Lemuel  P.  Dandridge  was  en- 
titled to  a  little  less  than  twice  as  much  as 
appellant,  yet  by  this  decree  he  Is  allowed 
over  six  times  as  much;  showing  plainly  that 
the  court,  for  some  reason,  was  not  following 
the  original  apportionment  It  may  have 
been  from  the  reason  that  she  had  not  paid 
her  purchase-money  notes,  and  that  she  would 
be  allowed  her  due  proportion  out  of  them 
as  a  credit  thereon.  If  the  original  appor- 
tionment had  been  carried  out  after  two  of 
the  distributees  had  received  their  portion, 
and  dropped  out  of  the  distribution,  as  it  ap- 
pears they  early  did  do,  by  the  absorption  of 
their  shares  in  the  payment  of  their  debts, 
the  fund  should  have  been  divided,  one-fourth 
to  appellant,  one-fourth  to  Sarah  P.  Dan- 
dridge, and  two-fourths  to  L.  P.  Dandridge. 
This  $122  may  have  heea  some  charge  or  debt 
allowed  her  as  against  the  other  distributees, 


to  be  credited  on  her  notes,  about  which, 
however,  it  Is  useless  to  conjecture  In  ttte 
absence  of  proof.  The  decree  shows  she  was 
to  receive  $122  out  of  this  fund,  and  to  this 
extent  it  is  final  and  conclusive.  She  denies 
Its  receipt  by  her,  and  presumptively  It  was 
not  paid,  but,  In  accordance  with  tiie  rules 
of  equity,  was  retained  by  the  commissiona' 
as  a  credit  on  her  notes  held  by  him,  and  is 
stUI  among  his  effects,  or  was  paid  out  by 
him  for  the  benefit  of  the  other  distdbnteea, 
unless  since  his  death  It  has  been  teodved  by 
tils  successor. 

On  the  19th  day  of  December,  1890,  the 
court  altered  the  following  decree:  *^niis 
cause  came  on  again  this  lOth  day  of  De- 
cember, 1890,  to  be  further  heard  upon  the 
papers  formerly  read,  and  was  argued  by 
counsel;  and  it  being  suggested  to  the  court 
that  Special  Commissions:  Blackburn  Hugbea 
has  departed  this  life  since  the  rendition  of 
the  last  decree  of  December  12,  1889,  In  the 
cause,  it  Is  adjudged,  ordered,  and  decreed 
that  Joseph  Trapnell  be,  and  he  is  hereby, 
appointed  special  commissioner  in  the  stead 
of  the  said  Blackburn  Hughes,  deceased,  with 
instructions  to  demand  and  receive  from  the 
personal  representative  of  the  said  Hugfaes  any 
balance  remaining  in  his  hands  under  tbe  said 
decree  of  December  12, 1889,  and  the  bonds  on 
the  deferred  payments  on  tbe  parcel  of  land 
purchased  by  Serena  O.  Dandridge;  but,  be- 
fore receiving  any  money  hereimder,  said 
special  commissioner  will  execute  a  bond  be- 
fore the  derk,  with  security  to  be  approved 
by  him,  in  the  penalty  of  $2,000.  It  la  fur- 
ther adjudged,  ordered,  and  decreed  that  a 
rule  Issue,  returnable  to  the  first  day  of  Ux 
next  term,  against  the  said  Serena  CL  Dan- 
dridge, the  purchaser  of  the  said  tract  of  307 
acres,  in  the  inroceedlngs  mentioned,  to  show 
cause  why  the  said  real  estate  shall  not  be  re- 
sold to  pay  tbe  two  deferred  payments  of  por- 
cliase  money  due  from  her  thereon." 

By  this  decree  said  commissioner  was  au- 
thorized to  receive  from  the  personal  repre- 
sentative of  bie  predecessor  said  $122,  If  etHl 
in  his  hands  to  the  credit  of  tbe  fund.  The 
appellant  could  not  enforce  its  payment  wblle 
her  purchase-money  notes  remained  unpaid. 
This  is  a  matter  for  judicial  inquiry  for  tbe 
court  If  this  sum,  with  or  without  the  con- 
sent 'Of  the  appellant  was  retained  in  tbe 
hands  of  Special  Commissioner  Hughes  as  a 
credit  on  her  notes,  it  became  a  part  of  the 
funds  of  the  suit  which  his  snccesaor  had 
the  right  to  demand  and  receive  under  the 
order  of  the  court  and  slie  would  be  entitled 
to  credit  therefor.  Whatever  the  determina- 
tion as  to  this  fund  may  be,  the  decree  of  tbe 
12th  of  December,  1889,  does  not  bar  or  in 
any  way  prevent  appellant  from  demanding 
and  having  assigned  to  her,  as  a  credit  on 
her  purchase  money,  her  rightful  a^wrtion- 
ment  of  the  whole  fund  (m  the  original  basis 
fixed  after  the  payment  of  the  debts  with 
which  her  share  was  charged.  The  varionn 
decrees  entered  in  the  case  must  show  tbiii 


Digitized  byVjOOQlC 


W.  Va.) 


EENKEWEO  T.  SCHILAK8ET. 


949 


without  resort  to  any  of  the  reports  made  by 
the  different  commissioners,  for  no  fundi 
brougbt  into  the  cause  could  be  paid  out 
without  a  proper  decree  therefor.  The  de- 
cree must'  show  the  amount  applied  to  the 
benefit  of  each  of  the  distributees,  and  there- 
fore which  of  them  bare  received  their  full 
■bares,  and  which  of  them  are  entitled  to  the 
residue  of  the  fund  arising  from  appellant's 
purchase  and  still  under  the  control  of  the 
court.  Sarah  P.  Dandridge,  afterwards 
Hughes,  has  never  received  her  Just  api)or- 
tlonment  of  the  fund,  so  far  as  the  decrees 
show;  yet  a  creditor  of  L.  P.  Dandridge, 
one  of  the  distributees.  Is  permitted  to  take 
the  whole  balance  of  the  fund,  without  any 
consideration  of  the  rlghta  of  the  two  unpaid 
distributees.  The  creditors  of  the  other  dis- 
tributees have  no  right  to  subject  the  share 
of  the  appellant  to  the  payment  of  their  debts, 
but  her  right  to  the  fund  In  controversy  for 
the  satisfaction  of  her  distributive  share  Is 
entitled  to  priority,  by  reason  of  the  original 
decree  settling  the  principles  of  the  cause,  to 
which  all  the  subsegnent  decrees,  being  mere- 
ly in  extension  of  the  principles  thweln  settled, 
must,  as  a  whole,  be  made  to  conform  by 
the  decree  entered  as  a  finally.  Such  being 
the  case,  the  circuit  court  was  not  called  upon 
to  review  the  former  decrees,  but  using  the 
original  decree  as  a.  basis,  and  the  Intermedi- 
ate decrees  as  evidence  of  what  had  been 
done  In  pursuance  thereof,  to  so  equalUe  the 
distribution  of  the  balance  of  the  fund  as  to 
carry  out  tbe  rightful  apportionment  pro- 
vided for  in  Qie  beginning.  This  is  equity, 
and  this  is  what  this  appellant  had  tbe  right 
to  demand.  It  is  a  mere  matter  of  state- 
ment and  calculation  from  the  various  de- 
crees, and  does  not  need  the  assistance  of  the 
lost  reports.  Out  of  a  certain  fund  she  and 
others  are  to  receive  certain  proportions.  Sbe 
has  never  received  anything  except  certain 
sums  applied  on  her  liabilities  by  the  court, 
and  now  it  is  claimed  there  Is  nothing  due 
her.  This,  if  true,  the  decree  should  show; 
otherwise  she  is  entitled  to  such  proportion 
of  her  share  as  they  fall  to  show  was  applied 
for  her  benefit  The  real  question  in  dispute 
Is  whether  the  fund  in  controversy  belongs 
to  the  distributive  share  of  L.  P.  Dandridge, 
Serena  C.  Dandridge,  or  the  estate  of  Sarah 
P.  Hughes,  deceased.  If  his  creditors  have 
already  received  L.  P.  Dandridge's  full  share, 
they  are  entitled  to  no  more,  although  their 
debts  remain  unpaid.  The  decrees  are  the 
best  evidence  of  this,  as  well  as  to  all  the 
other  distributees,  and  the  court  should  be 
able  to  trace  the  full  disposition  of  the  fond 
from  them,  so  as  to  arrive  at  a  correct  con- 
clusion and  disposition  of  this  case. 

Appellant's  petition  falls  to  make  necessary 
parties  thereto  all  parties  claimants  to  such 
fund,  and  should  be  amended  In  this  respect 
Railroad  Co.  v.  Vanderwerker,  3S  W.  Va. 
191,  10  S.  m  289;  Marshall's  Bz'r  t.  HaU, 
42  W.  Va.  641,  ae  S.  E.  300. 

Tbe  decree  of  the  9tb  dajr  of  March,  1808, 


is  reversed,  at  the  costs  of  Craven  Trussel's 
executor,  representing  the  distributive  share 
of  Lk  P.  Dandridge,  and  the  cause  is  remand- 
ed to  the  cbcult  court  for  further  proceedings 
according  to  the  rules  of  equity. 


(«  W.  Va.  521) 
KENNEWEG  v.  SCHILANSKY  et  al. 
(Supreme  Court  of  Appeals  of  West  Virginia. 
Dec.  7,  1898.) 

PaBTNKBSHIP— 'ASSIOMHENT  OF  SoCIAL  ASSETS  — 
IN80I<VENCT— Pabtnebsbip  Assionmbnt. 

1.  A  partner  has  no  Individual  assignable  in- 
terest in  tba  social  assets  until  the  social  debts 
are  satisfied. 

2.  An  assignee  of  a  partner's  indiyidual  inter- 
est In  an  insolvent  firm  cannot  successfully  at- 
tack an  aUeged  partnership  assignment,  made  to 
secure  a  just  partnerabdp  debt,  as  the  latter  is 
a  lien  on  the  sodai  assets  superior  to  the  claims 
of  the  indiridnal  partners  or  their  creditors. 

8.  A  verl>al  assignment  of  an  open  acconnt  In 
consideration  of  future  credit  and  merchandise 
sold  and  delivered  is  a  good  equitable  assign- 
ment aithough  not  afterwards  reduced  to  writ- 
ing, as  promised. 

(Syllabus  by  the  Court) 

Appeal  from  chrcuit  court.  Tucker  county; 
J.  H.  Holt,  Judge. 

BlU  by  a  F.  Kenneweg  against  B.  Schllan- 
Bky  and  others.  Decree  for  plaintiff,  and  the 
H.  B.  (Haflin  Company  appeals.    Affirmed. 

Dayton  &  Dayton  and  O.  O.  Strieby,  for  ap- 
pellant Cunningham  &  Stalling  and  B.  D. 
Talbott,  for  appellee. 

DBNT,  J.  a  F.  Kenneweg  filed  his  bill  of 
complaint  In  the  clrcnlt  court  of  Tucker  coun- 
ty on  the  Otb  day  of  July,  188&,  against  the 
Columbia  Lumber  Company  and  others,  al- 
leging that  himself,  B.  Scbflansky,  Q.  Scbats, 
Camden  lipscomb,  and  P.  J.  Solllvan  were 
the  only  stockholders  In  said  company,  which 
had  forfeited  its  charter,  and  ceased  to  do 
business;  that  It  owed  no  debts  except  about 
$9,000  to  the  firm  composed  of  B.  Bchllansky 
and  O.  Schatz,  which  had  been  assigned  to 
the  plaintiff  for  the  benefit  and  use  of  the 
defendant  In  Kenneweg  Company,  to  be  ap- 
plied on  the  indebtedness  of  said  Schilansky 
&  Schatz  to  said  Kenneweg  Company;  that 
the  said  Columbia  Lumber  Company  is  still 
the  owner  of  a  sawmill  and  fixtures,  and  a  lot 
of  sawed  lumber,  and  that  the  same  was  be- 
ing fraudulently  disposed  of  and  misappropri- 
ated by  said  Schilansky,  and  praying  the  ap- 
pointment of  a  receiver,  that  said  corporate 
affairs  might  be  wound  up,  and  said  debt 
paid.  A  receiver  was  appointed  to  take 
charge  of,  preserve,  and  sell  the  property.  0» 
the  16th  day  of  August  1885,  the  H.  B.  Oaf 
lln  Company  filed  Its  petition  in  said  cause; 
seeking  to  prevent  the  sale  of  the  property  by 
the  receiver,  and  alleging,  among  other  things, 
"that  on  the  11th  day  of  July,  1886,  B.  Schi- 
lansky sold,  transferred,  assigned,  and  set  over 
unto  your  petitioner  as  collateral  secruity  all 
his  capital  stock,  all  dalms,  choses  in  action, 
accounts,  and  demands  of  every  cluu-acter  and 
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oature  he  had  against  the  said  Columhia 
Lumber  Company,  which  petitioner  la  relia- 
bly Informed  and  believes  amounts  to  more 
than  $7,000  In  excess  of  the  capital  stock, 
which  Is  for  the  sum  of  $2,400,"  and  It  denies 
any  Indebtedness  to  C.  F.  Kenneweg  or  the 
Kenneweg  Company,  or  that  said  company  la 
entitled  to  the  debt  of  Schllansky  &  Schatz. 
Kenneweg  answered  this  petition,  reasserting 
the  assignment  set  up  in  his  bill,  denying  pe- 
titioner's rights,  and  demanding  the  relief 
prayed.  On  the  Slst  day  of  Djecember,  1895, 
the  cause  was  referred  to  Commissioner  Sett. 
Lipscomb  to  report  the  assets  and  liabllltlea 
of  the  Columbia  Lumber  Company.  On  the 
24th  day  of  November,  1886,  the  commission- 
er returned  hla  report.  In  which  he  found  the 
assets  of  the  corporation  In  the  hands  of  the 
receiver  amounted  to  $1,177.22,  which  was  not 
a  sum  sufficient  to  pay  the  claim  of  Schllan- 
sky &  Schatz,  the  only  debt  against  the  cori)o- 
ratlon,  and  which  waa  now  being  held  by  the 
Kenneweg  Company  by  assignment,  and  that 
said  Kenneweg  Company  was  entitled  to  the 
funds  aforesaid.  He  further  reported  "that 
he  has  used  bis  best  efforts  to  get  proof  of 
the  claim  of  the  H.  B.  Claflln  A  Oo.'a  debt,  it 
they  have  any,  bnt  has  wholly  failed."  The 
H.  B.  Claflln  Company  flied  numerous  Imma- 
terial exceptions  to  this  report,  the  principal 
one  being  as  to  the  finding  In  favor  of  C.  F. 
Kenneweg.  The  commissioner's  report  was 
fully  Justified  by  the  evidence  before  him,  and 
the  exceptions  were  therefore  properly  over- 
ruled. After  the  report  waa  filed,  the  H.  B. 
Claflln  Company  took  several  deiraaltlona  to 
prove  the  allegatlona  of  its  petition,  and  flnal- 
ly  took  the  deposition  of  B.  Schllansky,  to  the 
reading  of  which  the  plaintiff  objected,  for 
the  reason  that  it  was  taken  too  late.  Nei- 
ther Schats  nor  Schllansky,  either  aa  partners 
or  Individuals,  answered  the  bill,  but  It  was 
taken  aa  confessed  as  to  them.  At  the  March 
term,  1807,  a  final  decree  waa  entered,  over- 
ruling  the  exceptions  to  the  commlssioner'a 
report,  sustaining  the  exception  to  the  depo- 
sition of  Schllansky,  disbursing  the  fund  to  C. 
Kenneweg  for  the  use  of  the  Kenneweg  Com- 
pany, and  dismissing  the  petition  of  the  H.  B. 
Claflln  Company,  and  from  this  decree  said 
company  appeals,  assigning  numerous  errors, 
which  are  unnecessary  to  repeat  here,  aa  none' 
of  them  appear  to  be  prejudicial  to  the  appel- 
lant's rights. 

By  its  petition,  appellant  only  claimed  the 
assignment  of  Schllansky's  Interest,  and  this 
allegation  it  sustained  by  Its  proof.  But  it 
neither  alleged  nor  proved  that  it  waa  the 
owner  of  the  Schllansky  &  Schatz  debt,  the 
bone  it  was  apparently  contending  about,  and 
In  which  it  acquired  no  Interest  by  virtue  of 
the  assignment  of  Schllansky  until  the  part- 
nership debts  were  paid.  The  assignment  on 
which  It  relies  is  aa  follows:  "For  a  valuable 
consideration  from  the  H.  B.  Claflln  Company, 
a  corporation  formed  and  doing  business  under 
the  laws  of  the  state  of  New  Jersey,  I  hereby 
sell,  set  over,  transfer,  and  assign  unto  the 


said  H.  B.  Claflln  Co.,  aa  oonateral  secniitr 
for  the  payment  of  certain  notes  and  opoi 
account  which  the  firm  of  Schllansky  A  Scbad 
owe  to  said  company,  all  my  capital  stock  in, 
all  claims,  choses  In  action,  accounts  of  every 
character  or  nature  agabist  the  OoIombU 
Lumber  Co.,  which  waa  incorporated  in  the 
state  of  West  Virginia,  and  operated  In  the 
village  of  MackieviUe,  Tucker  county,  W.  Ta, 
shipping  from  Hullngs,  In  said  county,  where 
some  of  Its  property  now  la,  but  wblcb  charter 
was  forfeited  in  the  year  1884  for  tbe  reasoo 
that  tbe  state  license  was  not  paid  thereon.  It 
Is  understood  that  this  assigns  every  intereit 
of  every  nature  before  and  after  tbe  nid 
charter  was  forfeited.  Given  under  my  hand 
and  seal  this  11th  day  of  July,  1896.  B. 
Schllansky.  [Seal]"  This  la  nothing  mi»e 
than  an  aaslgnment  of  Schllansky's  IndlvidDal 
Interest,  and  does  not  purport  to  assign  the 
claim  of  Schllanaky  &  Schatz,  although  made 
to  secure  a  debt  of  that  flirm.  One  partner 
htu  no  assignable  Interest  in  the  debta  of  tiie 
firm  until  the  firm  debts  are  paid,  bnt  one 
partner  can  assign  firm  assets  to  pay  firm 
debts.  This  latter  Schllansky,  for  some  rea- 
son, did  not  undertake  to  do,  and  his  assignee 
only  took  his  biterest  In  the  firm  claim  against 
the  Columbia  Lumber  Company  after  pay- 
ment of  the  firm  debts;  and  tbe  Kenneweg 
Company,  being  a  flrm  creditor,  and  claiming 
under  an  alleged  flrm  assignment,  Schflansky*! 
individual  assignee  would  have  no  equity  aa 
against  a  flrm  creditor  by  virtue  of  hla  as- 
signment, and  no  right  to  attack  tbe  alleged 
firm  assignment  Conaway's  Adm'rs  v.  Stea- 
ley,  44  W.  Va.  163,  28  &  B.  798.  If  this 
were  a  suit  to  settle  up  the  partnership  of 
Schllansky  A  Schatz,  the  H.  B.  Claflln  Com- 
pany, being  a  flrm  creditor,  would  have  the 
right  to  attack  the  alleged  assignment  of  the 
firm  to  the  Kenneweg  Company;  bnt  such  an 
attempt  or  claim  la  not  made  In  Ha  petition, 
and.  If  it  were,  as  the  proof  now  stands,  it  is 
most  favorable  to  the  Kenneweg  Oompany. 
Mr.  Schatz  testifies:  "We  intended  to  assign 
this  [meaning  the  claim  in  controversy]  to  Mr. 
Kenneweg,  aa  I  stated  before,  to  credit  am 
account  for  merchandise  shipped  by  Mr.  Ken- 
neweg to  us;"  and  he  acknowledged  writing 
the  following  letter  to  Mr.  Strieby:  "Thom- 
as, W.  Va.,  July  7,  '96.  Ur.  O.  O.  Strieby— 
Dear  Sir:  We  made  a  transfer  to  the  Kenne- 
weg Co.  of  onr  shares  and  stock  in  the  Co- 
lumbia Lumber  Co.,  Hullngs,  and  of  onr  ac- 
count against  same  Lumber  Co.,  on  June  1, 
'96,  for  the  security  of  their  account  In  Hul- 
lngs agahiat  us.  Mr.  Kenneweg  deslrea  to 
confer 'with  yon  In  regard— our  matto'.  If 
you  can,  please  come  over  here  to-morrow 
morning  with  Mr.  Kenneweg.  Respectfully. 
&  &  Schatz."  Mr.  Kenneweg  testified  aa  fol- 
lows, to  wit:  "About  May,  1884,  Schllanaky 
A  Schatz,  of  Hullngs,  owed  us  for  goods  fur- 
nished the  Hullngs  store,  which  bins  were  tben 
due.  (When  I  say  'us,'  I  mean  tiie  Kenneweg 
Company.)  Schllansky  A  Schatz  claimed  that 
they  could  not  pay  ua,  as  they  were  beavy 
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creditors  of  the  Columbia  Lumber  Companj, 
and,  In  Uen  of  the  payment  of  the  blU  of 
Schllansky  &  Scbatz,  agreed  to  and  made  over 
to  08  collateral  security  for  our  claim  all  their 
Interest  in  the  Columbia  Lumber  Company, 
and  their  account  against  said  company,  and 
further  agreed  that  this  arrangment  should 
continue  as  security  for  any  goods  we  would 
subsequently  ship  them,  and  that  their  ac- 
count, as  it  Increased  against  the  Columbia 
Lumber  Company,  should  be  our  collateral  se- 
curity. On  the  strength  of  this  agreement 
we  continued  to  ship  them  goods  without  their 
paying  us  anything  on  their  Hullngs  account 
About  May  or  June,  1S96,  their  account  hav- 
ing increased  very  much,  and  we  again  re- 
fused them  more  goods.  Mr.  B.  Schllansky 
then  came  to  Cumberland,  to  learn  the  reason 
of  our  refusal  to  furnish  goods,  and  I  told 
him  we  must  have  some  money.  He  said  that 
they  bad  no  money,  but  that  it  waa  tied  up  In 
the  Columbia  Lumber  Company,  and,  aa  we 
had  their  account  against  the  Columbia  Lum- 
ber Company  for  collateral  security,  and  our 
account  against  them,  we  should  feel  perfect- 
ly safe.  I  replied  that  we  had  no  written 
agreement,  only  a  verbal  one.  He  answered, 
as  soon  as  he  could  do  so  after  returning,  -ha 
would  prepare  a  document  showing  the  trana- 
fer  to  us  of  their  account  against  the  Colum- 
bia Lumber  Company,  on  the  strength  of 
which  promise  we  gave  them  more  goods." 
Mr.  Schatz,  on  the  witness  stand,  did  not  at- 
tempt to  deny  this  arrangement,  but  simply 
.claimed  that  no  formal  assignment  had  been 
made.  The  testimony  of  J.  D.  and  G.  J.  Grif- 
fith as  to  admissions  made  by  Schllansky 
tenda  to  corroborate  Mr.  Kenneweg.  Schl- 
lansky, after  the  case  has  been  closed,  gives 
his  testimony,  denying  any  assignment  to  the 
Kenneweg  Company,  and  claims  an  assign- 
ment waa  made  to  the  H.  B.  Claflln  Company, 
which  is  the  one  before  copied  herein,  being 
an  assignment  of  his  individual  Interest  Thla 
was  made  after  suit  brought  and  he  was  de- 
prived of  the  possession  of  the  property  of  the 
Columbia  Lumber  Company,  and  the  whole 
transaction  on  his  part  shows  an  evident  de- 
sire to  prevent  the  Kenneweg  Company  from 
behig  paid  its  debt  for  having  Interfered 
with  his  management  of  the  attalrs  of  the 
Columbia  Lumber  Company.  Hence  his  evi- 
dence, under  the  circumstances,  is  not  sufficient 
to  open  up  the  case  anew,  but  the  preponder- 
ance of  the  evidence  fully  establishes  a  parol 
equitable  assignment  sustained  as  it  is  by  the 
written  paper  bearing  the  partnership  signa- 
ture. On  page  1068,  2  Am.  &  Bng.  Enc  Law 
(2d  Ed.),  the  law  is  stated  to  be,  "A  valid 
parol  transfer  of  an  account  may  be  made 
without  a  delivery  of  a  copy  or  transcript 
thereof."  The  claim  of  Schllansky  Sc  Schatx 
was  an  open  accoimt  against  the  Columbia 
Lumber  Company,  which,  for  the  purpose  of 
gaining  further  credit  was  pledged  as  securi- 
ty to  the  Kenneweg  Company,  they  promising 
to  make  a  written  assignment  thereof.  This 
they  never  did  other  than  the  Strleby  note^ 


although  they  secured  the  goods  for  which 
the  account  was  pledged.  This  was  the  evi- 
dence of  Kenneweg  on  which  the  commission- 
er's report  was  founded.  There  la  no  evi- 
dence disputing  the  justice  of  the  Kenneweg 
Company's  debt  against  Schllansky  &  Schatz, 
although  it  is  alleged  in  the  petition  that  Ken- 
neweg Is  largely  indebted  to  the  Columbia 
Lumber  Company.  The  proof  does  not  sus- 
tahi  the  allegation.  The  H.  B.  Claflln  Com- 
pany assignment  being  subsequent,  both  in 
law  and  time,  to  that  of  the  Kenneweg  Com- 
pany, the  court  committed  no  prejudicial  error 
in  overruling  the  exceptions  to  the  commis- 
sioner's report  and  dismissing  the  petition. 
The  decree  Is  therefore  affirmed. 


(ff  w.  Va.  627) 
LAMBBBT  v.  NIGKLASS  et  aL 
(Supreme  Court  of  Appeals  of  West  ^rgtaila. 
Dec.  7,  1898.) 

AOISTBB'S  LlBH. 

1.  One  who  keeps  a  horse  or  other  live  stock 
for  compensation  has  a  lien  thereon  for  such 
compensation  by  Code  1891,  c.  1(X),  |  15. 

2.  An  innkeeper  or  keeper  of  live  stock  who 
has  a  Uen  on  the  property  does  not  lose  the 
lien  by  levying  an  attachment  npon  the  property. 

(Syllabus  by  the  Court) 

Appeal  from  cbcult  court,  Berkeley  county; 
B.  Boyd  Faulkner,  Judge. 

Suit  by  Walter  J.  Lambert  against  B.  Nick- 
lass  and  others.  Decree  for  defendants,  and 
plalntifr  appeals.    Beversed. 

W.  H.  Trav»B  and  Wisner  ft  Woods,  for 
appellant  Fleck,  Westenhaver  &  Baker,  for 
appellees. 

BBAMNON,  P.  Lambert  kept  a  horse  and 
buggy  for  Brown,  claiming  a  Uen  for  the  keep- 
ing, refusing  to  let  Brown  take  them  without 
payment  Brown  agreed  that  they  should 
stand  good  for  their  keeping.  Brown  became 
Insolvent,  and  assigned  for  the  benefit  of 
creditors,  but  did  not.  include  this  property 
In  his  assignment  Lambert  sued  for  keeping 
the  property,  levied  an  attachment  on  It,  the 
officer  leaving  It  In  his  possession.  The  at- 
tachment was  quashed,  but  personal  judg- 
ment was  rendered  for  the  debt  Afterwards, 
Nicklass  Bros.  &  Co.  levied  an  execution 
against  Brown  on  the  property,  and  Lambert 
procured  an  Injimctlon  against  selling,  and 
the  court  held  that  Lambert  had  no  lieu,  dls-  - 
solved  the  injunction,  and  gave  the  execution 
preference  over  Lambert's  Uen,  and  Lambert 
appealed. 

Lambert  claims  a  Uen  for  keeping  a  horse 
and  buggy  at  his  stable  belonging  to  Brown, 
under  section  15,  c.  1(X),  Code,  that  "persons 
keeping  live  stock  for  hire  shaU  have  the 
same  rights  and  remedies  for  the  recovery  of 
their  charges  therefor  as  hin-keepers  have." 
It  Is  questioned  by  counsel  whether  Lambert 
ever  had  any  lien.  Counsel  say  that  agisters 
and  liverymen  have  no  Uen  at  common  law, 
as  Is  true.    13  Am.  &  Eng.  Enc.  Law  (1st 
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Ed.)  043.  They  say  that  an  Innkeeper  has  a 
Hen  on  the  goods  of  bis  guest,  as  he  has  sole 
and  exclusive  possession,  not  concurrently 
with  the  owner;  but  that  one  who  merely 
feeds  and  takes  care  of  a  horse  has  not  sole 
posseBBlon,  but  one  concurrent  with  the  pos- 
session of  the  owner;  that  only  exclusive  pos- 
session gives  a  Hen.'  Now,  I  see  little  differ- 
ence as  to  possession.  The  transient  guest 
sometimes  takes  his  horse  and  uses  hini  dur- 
ing his  stay  at  the  Inn,  as  does  one  who'  mere- 
ly keeps  his  horse  at  the  stable.  It  is  the 
keeping  the  guest  and  the  keeping  the  horse 
that  gives  rise  to  the  lien,  not  alone  posses- 
sion, that  bebig  only  the  means  of  enforcing 
pay.  It  is  very  plain  to  me  that  the  statute 
Intended  to  remedy  the  defect  of  the  common 
law,  and  give  any  one  keeping  live  stock  for 
compensation  a  lien  for  such  compensation,— 
a  lien  like  that  of  the  innkeeper.  Of  coilrae, 
it  does  not  mean  one  who  keeps  stock  to  be 
hired,  as  there  the  compensation  goes  to  the 
other  party  for  use  of  the  stock;  but  It  means 
to  give  a  Hen  to  any  one  who,  for  hire  or  com- 
pensation, keeps  stock.  Lambert  clearly  had  a 
lien. 

But  It  is  said  Lambert  waived  or  forfeited 
his  lien  by  brluging  action  for  the  same  de- 
mand before  a  Justice,  and  levying  an  attach- 
ment upon  the  property.  First,  it  is  argued 
that  judgment  In  this  action  merged  and  de- 
stroyed the  lien.  Judgment  does  merge  the 
cause  of  action,  so  that  it  cannot  be  sued  on 
again;  but  I  understand  that  In  law  the  debt 
Is  one  thing  and  its  lien  on  given  property  an- 
other thing,  and  that  Judgment  does  not  de- 
«troy  the  lien.  The  creditor  may  enforce  both, 
and  his  election  of  one  does  not  exclude  the 
other  as  a  remedy.  "Though  the  debt  Is 
merged  in  the  Judgment,  Its  nature  is  not  de- 
stroyed or  affected;  and,  if  the  debt  was  one 
for  which  a  lien  was  given  at  common  law  or 
by  statute,  the  lien  continues  after  Judg- 
ment"   1  Jones,  lilens,  {  1032a. 

But  it  Is  claimed  with  more  confidence  by 
counsel  for  appellees  that  the  lien  given  by 
this  statute  Is  like  that  given  an  innkeeper 
by  common  law,  and  that,  as  loss  of  posses- 
sion destroys  the  innkeeper's  lien,  so  the  levy 
of  the  attachment  took  away  from  Lambert 
the  possession,  and  gave  the  officer  posses- 
sion, and  thus  lost  Lambert's  lien.  There  is 
quoted  to  us  the  passage  from  Jones  on  Liens 
(section  1014),  saying:  "An  attachment  of 
goods  by  one  who  claims  a  lien  on  them,  to 
secure  the  same  debt  for  which  the  lien  is 
claimed,  is  a  waiver  of  the  lien.  The  attach- 
ment is  In  effect  an  assertion  that  the  proper- 
ty belongs  to  the  defendant.  Having  made' 
the  attachment,  he  is  estopped  from  after- 
wards asserting  the  contrary."  Also  Her- 
mann's Law  of  Executors  (section  172),  say- 
ing: "Taking  property  In  execution  at  the 
suit  of  a  party  having  a  lien  thereon  destroys 
the  Hen  by  changing  the  possession  from  the 
bailee  to  the  officer,  though  the  property  is 
left  with  the  party.  The  possession  must  of 
necessity  vest  hi  the  officer  in  order  to  enable 


him  to  sell  the  property."  And  citations  frcm 
18  Am.  &  Eng.  Bnc.  law,  586,  and  .Tones. 
Liens,  i  328,  to  the  effect  that  a  carrier's  lien 
is  lost  by  his  attaching  property.  As  to  flie 
clause  from  Jones,  that  "the  attachment  is  an 
assertion  that  the  property  belongs  to  the  de- 
fendant," I  win  say  that  there  Is  no  force  In 
it,  because  by  claiming  a  lien  the  plaintiff  as- 
serts that  It  belongs  to  the  defendant  as  mucb 
as  by  attaching  It  He  asserts  the  same  thing 
by  both  Hen  and  attachment  and  no  estop- 
pel can,  therefore,  be  based  upon  any  contra- 
diction between  the  two.  Very  lltUe  anthori- 
ty  Is  cited  for  the  above-dted  doctrine;  the 
same  is  cited  for  all  the  propositions  above 
given.  Regarding  it  unreasonable,  I  have 
sought  to  trace  its  origin,  and  find  It  In  an 
EngUsh  decision  In  1828  (Jacobs  v.  Latonr,  5 
BIng.  130),  holding  that  where  one  entitled  to 
a  Hen  as  stable  keeper  and  trainer  sued,  and 
sold  and  bought  the  horses  under  execution, 
be  coidd  claim,  In  trover  against  him  by  an 
assignee  In  bankruptcy,  only  under  the  execu- 
tion, not  under  his  lien,  his  lien  being  waived 
by  the  execution.  Legg  v.  Wlllard,  17  Pick. 
140,  seems  to  hold  that  when  one  has  a  lien, 
and  attaches  for  the  same  debt,  tals  lien  is 
gone;  but  It  Is  a  mere  assertion,  and  no  dis- 
cussion of  any  authority.  Wlngard  t.  Ban- 
ning, 39  C3al.  543,  is  cited  for  the  proposition; 
but  there  the  affidavit  declared  the  creditor 
had  no  Hen,  which  was  an  express  renuncia- 
tion of  it  It  seems  only  three  out  of  five 
Judges  concurred  in  the  opinion.  In  Aren- 
dale  V.  Morgan,  B  Sneed,  703,  the  question  is 
considered,  and  the  court  refused  to  follow 
that  doctrine,  and  held  that  where  one  has 
property  in  pledge  for  debt,  and  parts  with 
possession  vrlth  intent  to  abandon  the  lien,  as 
If  he  agrees  that  It  be  attached  at  the  salt 
of  a  third  person,  It  is  gone;  but  not  so  where 
he  attaches  for  his  own  debt  Tbi»  Is  the  true 
position. 

To  sustain  this  loss  of  lien  we  must  place 
it  on  one  or  the  other  of  two  Ideas,— intention- 
al waiver,  or  from  loss  of  possession.  As  to  the 
first,  authority  Is  abundant  to  show  that  one 
will  not  be  held  to  waive  a  lien  unless  the  in- 
tent be  express  or  very  plain  and  clear.  The 
presumption  is  always  against  It.  Mer^ 
taking  a  new  security  does  not  Banslmer  v. 
Fell,  89  W.  Va.  448, 19  S.  E.  546;  Hopkins  v. 
DetwDer,  26  W.  Va.  784,  748;  Hess  v.  Dllle, 
Id.  97.  So  with  the  Innkeeper's  lien,  11  Am. 
&  Eng.  Enc.  Law,  49. 

And  as  to  loss  of  lien  by  loss  of  posses^cui: 
An  innkeeper  having  a  lien  has  no  right  to 
sell  the  property  without  a  Judicial  proceed- 
ing. If  he  does,  he  is  liable  to  an  action  of 
trover  for  its  unlawful  conversion,  besides 
losing  his  lien.  His  only  remedy  Is  to  hold 
It  till  payment  Unreasonable  this  Is;  but 
where  no  itatute  can  be  found  providing  for 
a  sale,  It  is  so,  by  much  authority.  11  Am. 
Si  Eng.  Enc.  Law  (1st  Ed.)  46;  Jones,  Liens. 
I  623.  In  fact,  on  the  mere  strength  of  Uf^n. 
he  can  sue  neither  at  law  nor  In  equity.  If 
there  Is  no  statute  to  allow  It    It  Is  different 
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{ton  a  pledge  or  pawn.  13  Enc.  Fl.  tc  Prac 
•m;  1  Jones,  Ueiia.  H  1033,  1038.  The  bone 
Is  In  the  innkeeper's  stable  eating  Its  head 
off,  and  be  has  no  remedy.  Suppose,  how- 
ever, by  reason  ot  nonresidence  or  other 
cause,  the  innkeeper  can  sue  out  an  attach- 
ment, why  shall  he  not  do  so?  He  is  not  thus 
walTlng,  but  enforcing,  his  lien.  Why  it 
should  be  said  that,  when  the  officer  levies 
on  the  property  to  enforce  this  lien,  the  inn- 
keeper loses  his  lien  because  he  gives  up  pos- 
session, I  cannot  see.  The  officer  is  his 
agent  for  this  purpose.  To  say  so  Is  tech- 
nical In  tbe  highest  degree,  and  defeats  Jus- 
tice. The  innkeeper  is  not  surrendering  pos- 
session to  tbe  owner,  nor  to  an  officer  acting 
In  furtherance  of  his  demand.  He  could 
bring  a  suit,  as  shown  above,  without  for- 
feiting Us  lien;  and  by  resorting  to  an  at- 
tachment he  simply  availed  himself  of  a  fact 
giving  him  right  to  attachment  to  enforce  a 
debt  for  which  there  was  a  lien,  using  a 
cumulative  remedy.  Houck  on  Liens  (section 
8)  says,  "If  possession  is  relluQulshed  aftsr 
the  Uen  attaching,  tbe  Uen  Is  gone;  for,  1^ 
parting  wltb  possession,  the  creditor  shows 
that  he  trusts  to  the  personal  credit  of  the 
debtor,"  and  dtles  numerous  authorities. 
Tbla  is  so  where  he  lets  the  owner  or  an  of- 
ficer under  process  for  debts  of  others  have 
possession.  Then  you  can  fairly  say  that  he 
looks  to  the  debtor  only;  and  that,  as  Houck 
says,  Is  tbe  reason  why  surrender  of  posses- 
sion destroys  the  lien.  But  how  can  we  say 
that  Lambert  Intended  to  look  to  the  i>eraonal 
credit  of  Brown  by  an  act  which  told  the  very 
reverse,  and  told  that  he  looked  to  the  prop- 
erty for  pay,  not  to  Brown?  Furthermore, 
Brown  expressly  pledged  the  horse  to  Lam- 
bert for  hlg  keep.  Lambert  could  sell  It  as 
a  pawn.  This  he  could  do  by  agent,  and  the 
agent's  possession  would  be  his.  Is  the  of- 
ficer anything  but  his  agent?  He  Is  respon- 
sible for  the  officer's  trespass,  because  he  acts 
for  blm.  Judge  Story  condemns  this  doc- 
trine as  not  well  establlsbed,  and  says  the 
Massachusetts  ruling  was  local  to  It  Story, 
Ballm.  i  306.  In  Townsend  v.  Newell,  14 
Pick.  332,  one  had  goods,  with  right  to  Uen, 
and  an  attachment  was  levied  In  favor  of  a 
creditor,  and  he  refused  to  give  them  up,  but 
'  kept  possession,  and  gave  a  receipt  to  the  of- 
ficer for  them.  Later  he  levied  an  attach- 
ment for  his  own  lien  debt,  still  retaining 
possession,  but  receipting  to  the  officer  for 
the  goods.  It  was  held  that  the  lien  was  not 
lost  There,  as  In  this  case,  tbe  officer  let  the 
Uen  owner  keep  the  goods  In  hia  custody.  In 
that  case.  It  is  true,  he  expressly  claimed  his 
lien;  but  who  imagines  that  Lambert  intend- 
ed to  give  up  his  lien?  His  attachment  it- 
self speaks  the  negative.  In  that  case,  after 
levy.  It  was  as  much  the  officer's  possession 
ts  In  this,  and  the  court  did  not  give  it  tbe 
force  of  forfeiture  of  lien,  but  said,  as  the 
party  did  not  Intend  to  surrender  it  It  stlU 
held  good.  There  is  no  evidence  that  Lam- 
bert Intended  to  give  up  his  Uen,  and  if  It 


stands  on  intention,  and  not  on  loss  of  pos- 
session, he  who  asserts  such  Intention  must 
make  it  clear.  In  Whltaker  v.  Sumner,  20 
Pick.  390,  where  one  having  a  pledge  allow- 
ed a  levy  for  a  debt  once  owned  by  him  and 
debts  of  strangers,  he  was  held  to  have  lost 
the  Uen;  but  Chief  Justice  Shaw  was  care- 
ful to  say,  "We  would  not  be  understood  here- 
by to  hold  that  an  attachment  under  aU  cir- 
cumstances, though  made  by  tbe  party  hold- 
ing the  pledge,  or  by  his  consent  would  be  a 
waiver  of  the  Uen."  I  have  not  said  any- 
thing about  Jurisdiction  In  equity,  as  the 
Question  was  not  raised  or  discussed.  De- 
cree reversed,  and  the  case  is  remanded,  with 
direction  to  the  circuit  court  to  enter  a  de- 
cree allowing  Lambert's  debt  as  a  lien,  to  be 
paid  out  ot  the  proceeds  of  the  ■pityperty.  In 
preference  to  the  execution  of  Nlcklaas  Bros. 

(46  W.  Va.  680) 

BALPHSNTDBB  v.  SHAW  at  aL 
(Supreme  Court  of  Appeals  of  West  Virginia. 

Dec  14,  isea) 

COHTHAOTS— PUBUC  PoLIOT— BHFOB0nUM»— BAX.B 

o»  Rkaltt— Statute  ot  Fkauds. 

1.  Where  a  trustee  is  proceeding  to  make  sale 
of  real  estate  at  public  auction,  and  R.  and  B., 
after  oompettng  as  bidders  for  some  time,  en- 
ter into  a  verbal  agreement  that  B.  shaU  desist 
from  bidding,  and  U.  should  proceed  as  advised 
from  time  to  time,  and,  If  B.  became  the  pur- 
chaser, he  was  to  divide  the  property  purchased 
with  It,  soch  an  a;;reement  is  a  fraud  upon 
the  vendor,  and,  if  B.  refosea  to  comply  with 
the  agreement  It  cannot  be  enforced  by  R. 

2.  A  contract  of  this  character  is  void,  as  be- 
ing contrary  to  public  policy. 

8.  Where  a  sale  of  real  estate  is  made  by  a 
trustee,  and  no  memorandnm  is  made  in  writing 
by  the  trustee,  such  sale  is  void  under  the  stat- 
ute of  frauds. 

(Syllabus  by  the  Court) 

Appeal  from  circuit  cotirt  Preston  county; 
J.  H.  Holt  Judge. 

Bin  by  J.  Oi  Ralpbsnyder  against  Leroy 
Shaw  and  another.  Decree  for  plaintUI,  and 
defendants  appeal.     Reversed. 

P.  J.  Crogan  and  James  A.  Brown,  for  ap- 
pellants. B.  W.  Monroe  and  C.  P.  Quard,  for 
appeUee. 

ENGLISH,  J.  On  tbe  first  Monday  of  May, 
1867,  J.  a  Balptasnyder  filed  his  bUl  in  the 
circuit  court  of  Preston  county  against  Leroy 
Shaw  and  Henry  Clay  Hyde,  trustees,  Wil- 
liam G.  Brown,  and  James  A.  Brown,  basing 
his  claim  for  relief  on  tbe  following  facts,  to 
wit:  That  said  James  Brown,  on  the  1st  of 
March,  1897,  made  an  assignment  under  a 
deed  of  trust  to  said  Hyde  and  Shaw,  trus- 
tees, purporting  to  convey  aU  his  estate,  real 
and  personal,  in  trust  to  said  trustees  for 
the  benefit  of  his  numerous  creditors;  that 
said  trustees  advertised  said  property  for  sale 
on  the  6th  of  April,  1897,  and  in  pursuance 
of  said  advertisement  said  trustees,  on  said 
5th  of  April,  proceeded  to  seU  said  property, 
Leroy  Shaw  acting  as  auctioneer  or  crier  of 
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the  property  at  said  sale,  and,  not  having 
completed  sale  on  the  6th,  the  same  was  ad- 
journed until  April  6th,  said  Shaw  continu- 
ing to  act  as  auctioneer,  and  said  Hyde  as 
clerk;  that,  after  many  articles  had  been 
offered  and  sold,  said  trustee  offered  certain 
portions  of  the  real  estate  In  parcels  or  lots, 
and  also  the  brick  dwelling  house  in  the  town 
of  Klngwood,  together  with  the  lawn  sur- 
rounding the  same,  and  the  garden  and  or- 
chard adjacent  thereto,  and  the  pasture  field 
and  wheat  field  contiguous  and  adjacent  there- 
to, with  the  understanding  that  the  aggregate 
price  of  said  real  estate  by  lota  and  parcels 
should  bring  as  much  as  It  brought  as  a 
whole;  that  said  trustee  offered  said  real  es- 
tate first  in  parcels,  and  it  brought  the  aggre- 
gate price  of  $4,4S3;  afterwards  it  was  of- 
fered by  them  as  a  whole,  and  broogbt  $4,- 
475.  The  plaintiff  further  alleged  that  he  had 
an  arrangement  with  the  defendant  W.  O. 
Brown  by  which  he  and  Brown  were  to  buy 
said  property  jointly;  that  said  Brown  was 
to  do  the  bidding,  and  buy  the  property  In, 
and  plaintiff  was  to  atand  by  for  the  pur- 
pose of  indicating  to  said  Brown  how  much 
to  bid  on  said  property,  and  Brown  was  to 
stop  when  so  directed  by  plaintiff;  that  wi- 
der this  agreement  said  Brown  bid  the  prop- 
erty up  to  $4,476,  which  bid  was  acquiesced 
in  by  plaintiff,  and  the  property  was  knocked 
down  to  Brown;  that  be  notified  said  trua- 
tees  that  the  sale  was  made  to  himself  and 
Brown  Jointly,  and  that  he  was  ready  to 
comply  on  his  part  with  the  terms  of  sale, 
and  that  he  would  see  Brown,  and  fix  it  up; 
that  he  did  call  on  Brown,  and  notified  him 
that  he  was  ready  to  comply  with  the  terms 
of  sale,  and  suggested  that  they  do  so  at 
once;  that  said  Brown  made  some  excuse, 
and  asked  for  delay,  and  said  they  could  fix 
it  next  morning;  that  he  saw  Brown  next 
morning,  who  stated  then  that  he  had  con- 
cluded not  to  comply  with  the  terms  of  sale, 
but  that.  If  plaintiff  desired  to  do  so,  and 
wanted  all  the  property,  he  was  perfectly  sat- 
isfied; that  he  (plaintiff)  went  at  once  to  said 
trustees,  and  notified  them  of  the  facts,  and 
of  his  intention  to  take  the  property  himself, 
and  of  his  readiness  to  comply  with  the 
terms  of  sale,  but  the  trustees  refused  to  per- 
mit him  so  to  do;  and  he  charg:ed  that  said 
trustees  were  colluding  and  combining  with 
the  defendant  W.  G.  Brown  to  cheat  and  de- 
fraud him,  and  wholly  deprive  him  of  the 
benefits  of  his  said  purchase,  and  that  they 
were  proposing  to  re-offer  the  property  for 
sale,  and  had  given  notice  that  on  the  12th 
day  of  April,  1897,  they  would  again  offer 
said  property  for  sale  at  public  auction,  with- 
out regard  to  the  rights  of  plaintiff;  that  said 
sale  to  Brown  was  fairly  made,  and  for  a 
sufficient  price,  and  was,  in  effect,  a  sale  to 
complainant  after  Brown  voluntarily  retired 
therefrom,  and  notified  the  trustees  that  he 
would  not  comply;  that  he  had  a  right  to 
have  the  sale  made  to  him  by  said  trustees 
specifically   enforced,   and   he   tendered   his 


notes,  with  good  security.  In  accordanee  with 
the  terms  of  sale,  and  prayed  that  Shaw  and 
Hyde,  trustees,  be  enjoined  from  selling  at 
offering  said  brick  dwelling  house,  the  lot,  at 
any  of  the  other  property  sold  as  aforesaid  to 
W.  O.  Brown  for  complainant,  and  tbat  aaM 
trustees  may  be  required  to  convey  said  prop- 
erty to  him.  The  defendant  W.  Q.  Brown  an- 
swered the  plalntifTs  bill,  and  alleged  that 
the  allegations  in  said  bill  relating  directly  to 
the  actions,  conduct,  and  alleged  understand- 
ings and  agreements  of  respondent  with  the 
plaintiff  by  which  they  were  to  bay  said  pn>p- 
erty  (meaning  the  brick  bouse  and  lands  and 
lots  contiguous  thereto)  Jointly,  and  tbat  by 
said  contract  and  agreement  respondent  was 
to  do  the  bidding  and  buy  the  property  in, 
and  the  plaintiff  to  stand  by  for  tbe  pur- 
pose of  Indicating  to  respondent  bow  modi 
to  bid  on  said  property,  and  that  he  was  to 
stop  bidding  when  so  directed,  and  under 
said  arrangement  the  property  was  knocked 
down  at  $4,47B  to  them,  were  not  true;  that 
he  bid  for  himself  only,  and  the  property 
was  knocked  down  to  him  at  $4,476;  tbat  ffie 
sale  was  made  to  him  alone^  and  be  denied 
he  had  any  such  arrangement,  before  or  after 
said  sale,  that  he  and  plaintiff  were  to  bold 
said  property  Jointly,  or  at  any  time  asked  for 
delay  or  time  to  consider  the  settlement  of 
said  Joint  bid  or  ownership,  or  giving  Joint 
notes  with  the  plaintiff  for  said  property,  as 
he  never  had  any  sudi  arrangement:  that 
while  respondent  was  bidding  on  said  pn>p- 
erty  he  was  approached  by  plaintiff,  who  saU 
to  him  at  the  time  respondent  bad  a  bid  of 
$3,600  on  tbe  brick  house,  which  was  tben 
being  offered  separately,  "There  is  no  use  of 
us  bidding  against  each  other;  can't  we  make 
some  arrangementT*  or  words  of  like  Import 
and  respondent  replied  that.  If  be  got  tbe 
property,  then  no  doubt  he  and  plaintiff  conU 
deal;  that  thereupon,  there  being  no  higher 
bid,  said  brick  house  was  knocked  down  to 
respondent  for  $3,600,  but  only  conditionally, 
as  said  house  was  then  to  be  offered  with  the 
adjoining  lands,  and,  if  they  brought  more 
as  a  whole,  then  responaent  was  not  to  have 
said  brick  house  at  his  bid  of  $3,500,  and 
thereupon,  said  property  being  offered  as  a 
whole,  he  bought  it  for  $4,475.  On  the  fol- 
lowing evening  plaintiff  came  to  respondent's 
office,  and  set  up  a  claim  of  partnership  or 
Joint  ownership  in  said  property,  which  re- 
spondent denied,  but  told  plaintiff  he  might 
have  the  property  at  his  bid  if  he  would  step 
in  and  comply  with  the  terms  of  sale.  Plain- 
tiff replied  he  would  let  respondent  know  the 
following  morning.  This  was  on  Wednes- 
day evening,  and  respondent  saw  no  more  of 
plaintiff  until  the  next  Saturday  morning, 
when  he  came  again  to  the  office,  and  pro- 
posed to  comply  with  the  terms  of  said  sale. 
On  the  preceding  Thursday,  the  plaintiff  not 
having  come  in  as  he  agreed  to  do,  respond- 
ent notified  the  trustees  that  he  would  not 
comply  with  the  terms  of  sale,  and  said  trus- 
tees again  offered  said  property  on  Friday  of 
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that  week,  and,  not  recelylnsr  a.  Bnfflclent  bid, 
adjonmed  the  aale  nntil  the  following  Mon- 
day. Said  truBteee  also  answered  plalntUTs 
bin,  denying  every  material  allegation  with 
reference  to  any  collusion  witb  said  Brown, 
or  knowledge  tbat  plaintiff  waa  a  purchaser; 
that,  after  the  sale  was  made,  the  plaintiff 
claimed  to  said  trustees  that  be  waa  a  part- 
ner In  the  purchase  with  Brown,  and  offered 
to  comply  with  his  part  of  the  pnrchaae, 
which  the  trustees  declined,  and,  when  noti- 
fied by  W.  G.  Brown  that  he  would  not  com- 
plete the  purchase,  they  offered  the  property 
again  for  sale.  Said  trustees  also  pleaded 
and  relied  on  the  statute  of  frauds,  and  de- 
murred to  plaintiff's  bllL  On  the  12th  of 
April,  1897,  an  Injunction  was  awarded  as 
prayed  for  in  plaintiffs  bill.  Depositions 
were  taken  by  both  parties.  On  September 
L3,  1897,  the  cause  was  heard,  the  Injunction 
perpetuated,  and  the  court  farther  held  that 
the  plaintiff  was  entitled  to  demand  of  said 
trustees.  Shaw  and  Hyde,  Bpecific  perform- 
ance of  the  contract  of  purchase  set  out  In 
this  bill,  and  the  plaintiff  was  given  10  days 
from  the  rising  of  this  court  In  which  to  com- 
ply with  the  terms  of  said  sale,  and,  upon  hla 
complying  therewith,  requiring  said  trustees 
to  convey  to  said  Ralphsnyder,  by  deed  of 
apecial  warranty,  the  property  so  purchased, 
and  further  directing  a  writ  of  possesion  la 
favor  of  said  Ralphsnyder  on  his  compliance 
with  the  terms  of  sale.  From  this  decree 
«aid  trustees  obtained  this  appeal,  claiming 
aeven  points  of  error:  First,  as  to  the  action 
«f  tbe  oonrt  In  overruling  the  defendants'  de- 
mnrrer;  second.  In  dissolving  the  Injunction 
And  dlamlsslng  the  bill;  third.  In  not  exdnd- 
ing  certain  depositions  that  were  excepted  to; 
fonrth,  tn  refusing  to  hear  the  cause  at  the 
July  term,  1807;  fifth.  In  directing  a  convey- 
ance to  plaintiff;  the  sixth  and  seventh  as- 
algnments  being  the  same  as  the  fifth  and 
-second. 

Do  the  eircamstances  shown  by  the  plead- 
ings and  proof  In  this  case  entitle  the  plain- 
tiff to  the  relief  prayed  for,  or  to  that  af- 
forded him  by  the  final  decree?  His  bill  al- 
leges that  he  bad  an  arrangement  and  nn- 
^erstandlng  with  W.  O.  Brown  by  which 
they  were  to  buy  the  property  Jointly,— 
Brown  to  do  the  bidding,  and  plaintiff  to 
stand  by  and  Indicate  when  be  should  stop. 
Brown,  In  hla  answer,  says  that  while  be 
was  bidding  on  this  property  he  waa  ^>- 
proached  by  plaintiff,  who  said:  "There  Is 
no  ose  In  as  bidding  against  each  other. 
-Can't  we  make  some  arrangement?"  Now, 
to  what  motive  can  we  attribute  this  lan- 
.gnageT  It  is  evident  there  waa  a  desire  on 
the  part  of  the  plaintiff  to  prevent  further 
-competition.  In  order  that  tbe  property  might 
be  purchased  for  less  money  than  it  would 
have  brought  had  Brown  and  plaintiff  con- 
tinued to  bid  against  each  other;  and  It 
would  appear  from  Brown's  answer  that  he 
was  willing,  if  he  could  get  the  property,  to 
deaJ  with  the  plaintiff.    The  circumstances 


Immediately  attending  the  sale  are  detailed 
by  J.  P.  Neff,  a  witness  examined  by  the 
plaintiff.  He  says:  "Mr.  J.  C.  Ralphsnyder 
asked  me  to  bid  on  the  proi>er1y  for  him 
[the  brick  house  and  the  surrounding  real 
estete].  He  stood  by  and  superintended  the 
bidding  upon  my  part  W.  O.  Brown  and 
myself  bid  It  up.  I  bid  It  up  to  $3,400; 
Ralphsnyder  standing  by.  W.  O.  Brown  bid 
13,500.  Then  Brown  took  me  to  one  side, 
and  Inquired  who  I  was  bidding  for.  I  then 
told  him  that  I  was  bidding  for  J.  C  Ralph- 
snyder, and  pointed  Mr.  Ralphsnyder  out  to 
hlnu  I  told  Mr.  Ralphsnyder  that  Mr.  Brown 
wanted  to  see  him,  and  they  walked  off  to- 
gether, and  bad  their  conversation  to  them- 
selves. When  they  came  back,  Mr.  Ralph- 
snyder told  me  not  to  bid  any  more  until  he 
would  let  me  know,  for  him  and  Mr.  Brown 
had  arranged  the  matter  to  buy  tbe  property 
togetfaw,  and  Mr.  Brown  would  do  the  bid- 
ding. W.  G.  Brown  waa  present  He  did 
not  say  anything.  He  acquiesced  in  It  I 
then  ceased  bidding."  On  the  third  day, 
when  the  property  was  offered  as  a  whole, 
this  witness  ssys  the  plaintiff  asked  him  to 
be  present  bat  not  to  bid  without  further 
orders  from  him.  When  the  trustee  was 
selling  the  property.  Brown  and  plalntifl 
wonid  converse,  and  then  Brown  would  bid; 
idaintUf  would  make  geatnrea  to  Brown,  and 
then  Brown  would  bid;  and  the  property 
was  knocked  off  to  Brown  at  $4,475.  Tbe 
plalntifl  also  states  In  his  deposition  tbe 
same  In  substance  as  stated  by  witness  Neff 
In  regard  to  the  arrangement  between  blm 
and  Brown  to  prevent  further  competition  In 
the  way  of  bidding  <«  said  property,  which 
arrangement  was  made  when  the  brick 
house  was  offered  separately,  and  was  con- 
tinued on  the  next  day,  when  the  property 
was  offered  as  a  whole,  and  bought  In  by 
Brown;  that  after  this  arrangement  was 
made,  neither  plaintiff  nor  his  agent  Neff, 
made  any  other  bid.  W.  O.  Brown,  In  his 
testimony,  speaking  of  his  conversatlMi  with 
Neff  during  the  progress  of  the  sale,  says: 
"During  this  conversation  iSi.  Ralphsnyder 
stepped  up  to  me,  and  neither  be  nor  Squire 
Neff  Informed  me  that  plalntifl  was  the  op- 
posing bidder.  Plaintiff  then  said  there  was 
no  nse  bidding  against  each  other,  and  I 
told  him  I  did  not  think  there  was,  and.  If  I 
got  the  property,  he  and  I  could  deaL 
*  *  *  My  Intention  was  to  bay  the  prop- 
erty as  cheap  as  I  could,  and  sell  It  to  plain- 
tiff at  an  advance,  and  In  this  way  make 
something  for  myself.  After  this  the  plain- 
tiff pat  no  further  bid  on  it  I  did  aU  tbe 
bidding  myself,  and  it  was  knocked  off  to 
me."  Now,  then,  the  pleadings  and  evidence 
clearly  show  that  an  agreement  was  entered 
Into  between  the  plaintiff  and  W.  O.  Brown, 
which  was  not  only  Intended  to,  but  whicli 
actually  did,  prevent  competition  In  bidding 
upon  this  property,  to  the  Injury  and  preju- 
dice of  those  interested  In  the  property  on 
sale,  whether  as  owner  or  creditors.    Will  a 


Digitized  by 


Google 


956 


81  SOUTHSASTEBM  BBFOBTBB. 


(W.  V«. 


conrt  of  equity  enforce  an  agreement  made 
nnder  mch  drcnmstanceB?  On  this  ques- 
tion, Tncker,  In  his  Ciommentarlea,  apeaklng 
of  frauds  upon  auctions,  says  (volume  2,  p. 
423):  "Connected  with  this  subject  Is  tbe 
fraud  of  two  persons  agreeing  not  to  bid 
against  eacb  other,  In  order  to  buy  the  ar- 
ticles cheap,  and  share  them;  which  agree- 
ment has  been  decided  in  New  Tork  to  be 
against  public  policy,  and  Told,"— citing 
DooUn  T.  Ward,  6  Johns.  194,  the  syllabus  of 
which  case  la  as  follows:  "Certain  articles 
being  advertised  for  sale  at  public  auction, 
which  A.  and  B.  were  desirous  to  purchase. 
It  was  agreed  between  them  that  they  would 
not  bid  against  each  otber,  but  that  A. 
should  buy  the  articles,  and  afterwards  di- 
vide the  same  equally  with  B.  A.  made  the 
purchase,  but  refused  to  deliver  B.  the  one- 
half  of  the  goods.  In  an  action  brought  by 
B.  against  A.  to  recover  one-half  of  tbe  prof- 
Its  of  the  purchase,  it  was  held  that  the 
agreement  was  without  consideration,  and 
void,  and  against  public  policy,"— citing 
Hawley  v.  Cramer,  4  Cow. '717.  In  the  case 
of  Underwood  v.  McVeigh,  28  Grat  409, 
which  was  a  proceeding  by  way  of  attach- 
ment against  real  estate,  in  which  there  was 
an  order  of  sale,  and  a  sale  and  conveyance 
to  tbe  purchasers,  it  was  held  that:  "If  tbe 
purchaser  combined  with  others  to  purchase 
the  property  at  the  attachment  sale  at  a  sac- 
rifice, and  if,  in  pursuance  of  such  combina- 
tion, tbey  BO  acted  as  to  prevent  competition 
at  said  sale,  or  to  prevent  said  property  real- 
izing a  fair  value,  then  such  combination 
and  action  were  fraudulent,  and  the  deed  of 
the  sheriff  passed  no  title  to  the  purchaser." 
The  same  principle  is  announced  in  Whit- 
aker  v.  Bond,  63  N.  C.  290,  the  syllabus  in 
which  case  reads  as  follows:  "Where  a  bid- 
der at  auction  offered  one,  who  also  propos- 
ed to  bid,  that,  if  he  would  desist,  she  would 
divide  the  land  with  him,  held  to  be  fraud 
upon  the  vendor,  and  ho  to  violate  the  con- 
tract of  purchase  afterwards  made  by  her  as 
the  only  bidder."  The  law  is  thus  stated  In 
1  Am.  &  Eng.  Bnc.  Law,  997:  "Agreements 
not  to  bid  at  public  auction  are,  in  general, 
void,  and  against  public  policy,  and  tending 
to  fraud,  and  vitiate  the  sale;  but  this  rule 
extends  only  to  combinations  having  for 
their  objects  to  stifle  fair  competition  with 
the  design  of  purchasing  at  a  price  lees  than 
the  fair  value  of  the  property."  Authorities 
might  be  multiplied  In  support  of  this  prop- 
osition, but  those  above  quoted  clearly  Indi- 
cate that  this  sale  was  void,  as  contrary  to 
public  policy.  This  sale  was  also  void  as 
contrary  to  the  statute  of  frauds,  which  was 
pleaded  and  relied  upon,  there  being  no  con- 
veyance or  memorandum  In  writing  of  the 
sale  and  purchase.  See  William  &  Mary 
College  V.  Powell,  12  Grat  372;  Fleming  v. 
Holt,  12  W.  Va.  143.  So  far  as  the  evidence 
shows,  there  was  no  note  of  entry  made  by 
the  trustee  of  this  sale  at  tbe  time  It  was 
made.    See  Smith  v.  Jones,  7  Leigh,  185; 


Brent  T.  Oreen,  6  Leigji,  16.  liookfng  to 
tbe  entire  record,  including  tbe  pleadings 
and  the  evidence,  it  is  clear  to  my  mind  that 
there  was  a  combination  between  tbe  plain- 
tiff and  the  defendant  W.  O.  Brown  to  pie- 
vent  competition  between  them  as  bidden 
npon  said  property,  and,  aa  Brown  says  in 
his  deposition,  to  buy  the  property  as  cheap 
as  he  could,  and  sell  It  at  an  advance.  It 
was  to  effect  this  object  that  Brown  ap- 
proached Neff,  who  was  bidding  for  plain- 
tiff, and  to  cany  out  the  same  intent  Neff 
was  ordered  by  plaintiff  to  cease  bidding. 
Any  combinations  of  this  character,  which 
have  the  effect  of  preventing  a  fair  sale, 
win  prevent  a  purchaser  who  makes  such 
an  arrangement,  and  carries  It  ont,  from  ac- 
quiring title  as  a  purchaser;  and  a  court  of 
equity  will  not  lend  its  aid  in  enforcing  a 
contract  of  this  character  against  the  party 
with  whom  the  combination  Is  made,  but 
will  leave  the  parties  where  it  finds  them. 
My  conclusion  therefore  la  tbat  tbe  circuit 
court  erred  in  perpetuating  said  injunction, 
and  in  holding  that  the  plaintiff  was  entitied 
to  a  specific  performance  Of  his  contract 
against  said  trustees,  Shaw  and  Hyde.  Tie 
decree  complained  of  Is  reversed,  and  plaln- 
tifTa  bUl  dismissed. 


(46  W.  Va.  ai) 
BBOWN  at  nz.  ▼.  MILLEB'S  EX'BS  et  at 
(Supreme  Court  of  Appeals  of  West  Tiigiiiia. 

Nov.  19, 188S.) 
WiLU— CoiiTaitsioir— Eliotiov  BT  BsKEPicuanB. 

1.  Where  a  will  directs  land  to  be  sold  and  di- 
vided among  legatees,  it  is,  in  aqnity,  a  ooovei^ 
■ion  of  land  into  money. 

2.  The  beneficiaries  may  generally  pierent 
actual  conversion  by  sale,  and  take  the  land; 
but  all  those  entitied  most  unite  In  each  elec- 
tion.   One  cannot  force  an  Section  npon  othets. 

(Syllabna  by  the  Court) 

Appeal  from  elnmit  court,  Maiahall  conn- 
ty;  John  A.  Campbell,  Judge. 

Bill  by  John  W.  Brown  and  Mary  J.  Brown 
against  Heniy  Miller's  executors  and  otheis. 
Decree  for  defendants,  and  plaintiffs  appeaL 
Affirmed. 

Swing,  Melvin  &  Bwing,  for  appellants. 
Henry  M.  Bnssell  and  Melgben  A  Oldham, 
for  appdlees. 

BRANNON,  P.  Miller  by  his  win  devised 
a  tract  of  land  to  his  wife  for  life,  and  di- 
rected that  at  her  death  it  be  sold  and  Its  pro- 
ceeds divided  among  his  children.  A  daugh- 
ter, Mary  J.  Brown,  owning  her  tenth  and  a 
Share  which  she  had  purchased  of  another 
child,  and  her  husband,  who  had  purchased 
intereerts,  so  that  they  owned  one-half,  filed 
their  bill  asking  that  the  tract  be  partitioned 
in  kind,  and  not  sold  as  directed  by  tbe  will, 
and  stated  tbat  two  sons  of  tbe  testator, 
who  were  executors,  refused  to  allow  a  iiar- 
tition,  and  were  going  to  sen  the  land,  and 
prayed  that  they  be  enjoined  from  sell-vis. 
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The  execntors  demurred  to  the  blU,  and  tbe 
court  held  that  tbe  plaintiffs  had  no  right 
to  partition,  and  refused  the  Injunction  and 
dismissed  the  bill,  and  the  plalntUTs  appeaL 
This  Is  a  bill  to  enforce  what  Is  called  an 
election.  Have  the  plaintiffs  a  right  to  an 
election?  It  Is  well  known  that  where  a 
will  or  deed  directs  land  to  be  sold  and  con- 
verted Into  money,  or  money  to  be  Invested 
in  land,  It  operates  as  a  conversion,  the  land 
assuming  the  character  of  personalty,  and 
the  money  that  of  land,  before  actual  con- 
version, and  It  passes  to  those  taking  under 
the  will  or  deed  as  personalty  or  realty,  ac- 
cording as  tbe  conversion  Is  from  the  one  to 
the  other.  Pratt  v.  Taliaferro,  3  Leigh,  410. 
But  the  party  entitled  to  the  beneficial  in- 
terest may  frustrate  actual  conversion  by  the 
exercise  of  the  right  of  election,  under  dr^ 
cumstances.  Being  entltied  to  the  subject, 
he  may  take  the  land  or  money  In  Its  orlg^ 
Inal  shape.  That  excellent  late  work,  Amer- 
ican &  English  Decisions  in  Equity,  In  vol- 
ume 2,  in  the  case  of  IngersoU's  Estate, 
at  page  76,  and  elaborate  note,  fully  discusses 
the  subject  There  is  one  fact.  If  not  others, 
that  denies  tbe  plaintiffs  such  right  of  elec- 
tion. Their  bin  shows  a  distinct  direction 
by  the  will  to  the  executors  to  sell  the  land, 
and  does  not  show  that  all  the  beneficiaries 
are  willing  to  take  the  land  Instead  of  money. 
Tbe  will  having  thus  directed  a  sale  and  con- 
version into  money,  every  child  had  a  right 
to  have  a  sale,  and  no  one  could  exercise  this 
right  of  election  without  fte  affirmative  con- 
sent of  all  the  others.  Barcum's  Adm'r  v.  Hud- 
nall,  point  2, 14  Grat  869,  376;  2  Am.  &  Kng. 
Dec.  Eq.  93;  2  Lorn.  Bx'rs,  204.  So,  without 
saying  whether  or  not  other  provisions  of 
ihis  will  as  to  pecuniary  legacies  would 'de- 
mand a  sale,  and  deny  a  right  of  election 
and  partition  In  kind,  the  want  of  consent  of 
all,  which  muESt,  but  does  not  appear,  will 
deny  partition  in  kind.  The  bill  Itself  shows 
that  two  sons  refuse  to  elect  to  take  land  in 
kind,  and  thus  shows  a  want  of  equity  to 
sustain  the  bill,  and  It  was  properly  dis- 
missed.   Affirmed. 


(43  W.  Va.  347) 

JARVI8  V.  MARTIN'S  ABM'R  et  aL 

(Supreme  Court  of  Appeals  of  West  Virginia. 
Nov.  28,  1808.) 

Biix  IN  Eqoitt  —  Dnitis84L  —  Stalb  DsHuro  -> 
Prbsumptios  op  Patuint. 

1.  "The  defenses  of  the  statute  of  limitations 
and  laches  and  stale  demand"  being  proper 
grounds  for  demnrrer,  a  bill  setting  up  a  stale 
demand,  withont  alleging  any  reasonable  ex- 
cuse for  delay  in  the  Bssertion  thereof,  shonld  be 
dismissed  for  want  of  equity,  nnless  properly 
amended. 

2.  Where  the  presumption  of  payment  arises 
by  reason  of  the  lapse  of  20  years'  time,  a  bill 
seeking  enforcement  of  snch  stale  demand  must 
set  up  facts  and  circomstances  saffldent  to  re- 
but such  presumption,  or  it  will  be  demnnable. 
Jackson  v.  Hull,  21  W.  Va.  601. 

(Syllabus  by  tbe  Court) 


Appeal  from  circuit  court,  Harrison  county; 
J.  M.  Hagans,  Judge.  , 

Suit  by  Lemuel  D.  Jarvis  against  Jesse  V. 
Martin's  administrator  and  others.  Judgment 
for  plaintiff.    Defendants  appeaL     Reversed. 

Clifford  &  Sperry,  for  appellants.  John  Ba»- 
sel,  for  appellee. 

DflNT,  J.  L.  D.  Jarvis  filed  a  bill  in  chan- 
cery against  Jesse  V.  Martin  and  others  In 
the  circuit  court  of  Harrison  county,  at  April 
roles,  1884,  seeking  to  enforce  a  vendor's  lien 
retained  in  a  certain  deed  executed  by  Edwin 
Maxwell  and  Burton  Despard,  trustees,  to 
Jesse  V.  Martin,  bearing  date  the  4th  day  of 
March,  1871.  Before  appearance  therein,  Jes- 
se V.  Martin  died,  and  tbe  suit  was  revived 
against  bis  administrator  and  his  devisees, 
some  of  whom  were  Infants.  By  tbe  final 
order  It  appears  that  Hugh  Martin,  a  party 
In  his  own  right  and  as  administrator,  and 
Ejttle  Martin,  the  only  other  adult  devisee,  de- 
murred to  the  bill,  and  theh:  demurrer  was 
overruled.  They  also  filed  a  joint  answer,  re- 
lying on  the  statute  of  limitations,  laches,  and 
presumption  of  payment  by  reason  of  the  lapse 
of  upward  of  20  years'  time.  The  note  given 
for  the  purchase  money  had  long  been  barred, 
and  23  years  had  elapsed  from  the  date  of  the 
deed  until  suit  was  brought  This  all  appears 
on  the  face  of  the  bill,  and  there  is  no  reason 
or  excuse  alleged  why  the  suit  was  not  sooner 
instituted.  In  the  case  of  Thompson  v.  Iron 
Co.,  41  W.  Va.  674,  23  S.  E.  795  (Syl.  point 
5),  this  court  held  the  settled  law  of  tbis 
state  to  be  that  "the  defenses  of  the  stat- 
ute of  limitations  and  laches  and  stale  de- 
mand may  be  made  by  demurrer."  Such  be- 
ing the  case,  it  devolves  upon  the  plaintiff 
who  seeks  the  enforcement  of  a  stale  demand 
to  allege  such  facts  as  will  entitie  him  to  the 
aid  of  a  court  of  equity;  otherwise,  relief 
will  be  denied  him.  His  claim,  having  been 
rendered  inequitable  by  lapse  of  time,  will  be 
regarded  as  no  claim  at  all,  in  the  absence  of 
reasonable  excuse  for  the  nonassertion  there- 
of.   Jackson  v.  Hull,  21  W.  Va.  601. 

For  the  foregoing  reasons,  the  decree  Is  re- 
versed, and  the  demnrrer  of  Hugh  M.  Martin 
and  Ettie  Martin  is  sustained,  and  the  cause 
is  remanded,  with  leave  to  the  plaintiff  to 
amend  his  bill  if  he  desires  to  do  so;  other- 
wise, to  be  dismissed. 


(46  W.  Va.  460) 

GRIFFIN  V:  HATJGHT. 

(Supreme  Ck>nrt  of  Appeals  of  West  Virginia. 
Dec.  3,  1808.) 

JODOHBHT— VaLIDITT  — JOSTICBS  OV  THB    PSAOS— 

Regobd— Plbadino.' 

1.  A  judgment  rendered  by  two  justices  sit- 
ting together  is  not  void  for  that  reason. 

2.  When  two  justices  sit  together  at  the  trial 
of  a  case,  and  no  objection  is  made  thereto  at 
the  time,  the  validity  of  the  judgment  cannot 
afterwards  be  questioned  on  that  account 
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3.  When  then  li  no  note  in  the  record  of  the 
ttUng  of  complaint  or  answer  in  an  action  origl- 
naMng  before  a  justice,  but  there  is  copied  in- 
to the  record  bou  a  complaint  b^  the  plaintiff 
and  an  answer  bj  the  defendant,  sisned  by  them 
respectively,  with  which  the  evidence  of  the 
parties  adduced  on  the  trial  ii  entirely  consist- 
ent, and  the  record  shows  there  waa  a  full  and 
fair  trial,  the  court  will  presume  that  the  plead- 
ings were  so  made  up. 

(Syllabus  by  the  Uonrt) 

Error  to  drcnlt  court,  Doddridge  county; 
Thomas  P.  Jacobs,  Judge. 

Action  by  H.  O.  Oriffln,  asslKnee  of  M. 
Chapman,  against  M.  L.  Haught  Judgment 
for  plaintiff,  and  on  appeal  to  circuit  court 
Judgment  was  again  rendered  for  plaintiff 
and  on  the  appeal  bond.  Defendant  brings 
error.    Affirmed. 

J.  V.  Blair,  for  plaintiff  in  error.  G.  W. 
Farr,  for  defendant  in  error. 

McWHORTER,  J.  On  the  20tli  of  Octo- 
ber, 1893,  H.  0.  OrUBn,  assignee  of  M.  Club- 
man, saed  out  a  summons  before  0.  A. 
Trough,  Justice  of  Doddridge  county,  against 
M.  L.  Haugbt,  returnable  November  7,  1893, 
at  which  time  the  parties  appeared,  and  the 
defendant  filed  his  alSdavIt  for  a  continu- 
ance, which  waa  granted  until  November  14, 
1888,  on  which  last-mentioned  day  (T.  J. 
Haskins  sitting  with  a  A.  Trough,  Justice) 
the  parties  appeared  by  their  attorneys,  and 
the  defendant  moved  to  quash  the  summons 
In  the  case  for  Irregularities,  which  motion 
was  overruled,  and  the  case  put  on  trial; 
and,  the  evidence  being  beard.  Judgment 
waa  rendered  for  the  plaintiff  for  $143.55,  and 
IIO.IS,  costs  of  the  action,  from  which  judg- 
ment the  defendant  appealed  to  the  circuit 
court  of  Doddridge  county,  and  filed  bis  bond 
in  the  penalty  of  $300,  with  Harvey  Smith 
as  Ills  surety.  On  the  28tb  of  November, 
1894,  a  Jury  was  Impaneled  in  said  court,  and, 
having  heard  the  evidence,  the  Jury,  on  the 
29th  of  November,  returned  a  verdict  for  the 
defendant  In  the  sum  of  seven  dollars,  when 
the  plaintiff  moved  the  court  to  set  aside  the 
verdict  of  the  Jury,  and  grant  him  a  new 
trial,  because  the  verdict  was  contrary  to  the 
law  and  the  evidence,  of  which  motion  the 
court  took  time  to  consider;  and  afterwards, 
on  the  27th  day  of  November,  1895,  the  court 
sustained  the  motion,  on  condition  that  plain- 
tiff pay  the  costs  of  the  former  trial.  On 
the  24th  of  November,  1886,  another  Jury  was 
Impaneled,  and,  having  heard  the  evidence 
and  arguments  of  counsel,  returned  a  verdict 
for  plaintiff  for  $168.98,  when  the  defendant 
moved  the  court  to  set  aside  the  verdict  and 
grant  him  a  new  trial,  because  the  verdict 
was  contrary  to  the  law  and  the  evidence,  of 
which  motion  the  court  took  time  to  con- 
sider; and  on  the  2d  day  of  December,  1886, 
the  court  overruled  the  motion,  and  entered 
Judgment  against  said  Haught,  and  Harvey 
Smith,  his  surety,  on  the  appeal  bond,  to 
which  action  of  the  court  the  defendant  ex- 
cepted, and  tendered  three  several  bills  of 


exception,  which  were  signed  and  made  • 
part  of  the  record. 

Defendant  applied  for,  and  obtained  from 
this  court,  a  writ  of  error  to  said  Jodcment 
on  the  following  assignments  of  error:  (1) 
That  the  trial  Iiad  on  the  14th  day  of  Novem- 
ber, 1883,  before  C.  A.  Trough  and  T.  J. 
Hasldns,  Justices  of  the  peace,  was  without 
authority  of  law;  that  Jurisdiction  of  the 
case  was  then  lost;  that  the  said  Judgment 
of  said  Justices  was  null  and  void,  and  the 
circuit  court  obtained  no  Jurisdiction  to  hear 
and  determine  said  action  by  trial,  and  the 
same  should  have  been  dlsmisaed  by  said 
court  (2)  That  said  circuit  court  erred,  on 
the  27th  day  of  November,  1885,  in  setting 
aside  said  verdict  theretofore  rendered  in 
favor  of  said  defendant  (S)  The  court  erred 
in  giving  to  the  Jury  the  Instructions  embra- 
ced in  bill  of  exceptions  No.  1,  especially  the 
last  section  thereof,  which  wholly  ignores 
the  answer  or  plea  of  defendant  alleging 
fraud  and  deception,  and  the  evidence  show- 
ing misrepresentation  as  to  and  suppression 
of  the  fact  of  payment  of  said  oll-leaae  rental 
or  forfeit  money,  and  because  said  last 
clause  conflicts  with  the  other  parts  of  the 
instruction,  and  bad  a  tendency  to  confuse 
and  mislead  the  Jury.  (4)  The  court  erred  In 
refusing  to  give  the  instruction  asked  for  on 
behalf  of  the  defendant  and  set  fortli  In  the 
second  bill  of  exceptions.  The  contract  and 
deed  show  that  said  ECanght  was  entitled  to 
all  the  yearly  rental  under  said  oil  lease,  ex- 
cept for  45  days;  and.  If  the  contract  bad  not 
so  specifically  fixed  this,  the  statute  does. 
(5)  The  court  erred  In  overruling  said  motloa 
to  set  aside  said  verdict  and  in  rendering 
said  Judgment  for  $178.14,  with  interest 
thereon  at  10  per  cent  from  the  24tli  day  of 
November,  1886,  until  paid,  and  costs. 

On  the  day  the  summons  was  returnable 
(November  7th),  the  defendant  appeared,  and 
moved  for  a  continuance.  On  the  14th  of 
November,  when  the  case  was  called  for  trial, 
the  defendant  moved  to  quash  the  summons, 
for  the  reason  that  it  was  addressed  **to  L. 
G.  Duff,  a  special  constable,"  and  no  appoint- 
ment was  noted  in  the  docket  In  compliance 
with  sections  80  and  81,  c  60,  Code.  Tlie 
object  of  service  of  process  is  to  bring  the 
party  into  court;  and  the  appearance  to  the 
action  In  any  case  for  any  other  purpose  tban 
to  take  advantage  of  the  defective  execution 
or  nonexecutlon  of  process  places  a  defend- 
ant in  precisely  the  situation  in  whlcli  he 
would  be  if  process  were  executed  upon  him. 
and  he  thereby  waives  all  objection  to  the 
defective  execution  or  nonexecutlon  of  pro- 
cess upon  him.  Mahany  v.  Kephart  15  W. 
Va.  609;  Bank  of  the  Valley  v.  Bank  of 
Berkeley,  8  W.  Va.  386;  Venable  t.  Coffman. 
2  W.  Va.  310.  The  defendant's  first  appear- 
ance waa  on  the  return  day,  so  that  when  he 
moved  to  quash,  on  the  14th  of  November, 
the  day  to  which  he  had  It  continued,  his 
motion  could  not  be  entertained,  under  the 
authorities  above  cited;  but  If  that  had  been 
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Ills  first  appearance.  It  must  have  been  a 
special  appearasce  for  the  purpose  only  of 
quashing  the  summons  or  return,  and  It  must 
be  80  stated  In  sabmlttlnK  his  motion.  Layne 
V.  Railroad  Co.,  85  W.  Va.  438,  14  8.  B.  123; 
Blankenship  t.  Railway  Co.,  43  W.  Va.  136, 
27  &  B.  356. 

It  is  insisted  that  Justice  Trough  lost  Juris- 
diction because  Justice  T.  3.  Haskins  sat  with 
him  at  the  trial.  The  constitution  (article  8, 
i  28)  provides  that  "the  Jurisdiction  of  Jus- 
tices of  the  peace  sliall  extend  throughout 
their  county."  It  Is  admitted  that  Haskins 
was  a  Justice  of  the  peace  of  that  county. 
He  had  concurrent  Jurisdiction  with  Justice 
Trough;  and.  In  case  it  be  for  any  reason  Im- 
proper for  the  Justice  Issuing  the  summons  to 
try  the  case,  another  Justice  of  the  same  coun- 
ty may  attend  and  hear  It  In  his  place.  Code, 
c.  60,  {}  14,  16.  There  is  no  statute  providing 
that  two  Justices  may  sit  together  In  the  same 
case,  nor  Is  there  any  prohibiting  it  At  most. 
It  could  be  nothing  more  than  an  Irregularity, 
which,  unless  taken  advantage  of  at  the  time 
by  motion  or  objection,  must  be  held  to  be 
waived.  A  Judgment  rendered  by  two  Justi- 
ces sitting  together  would  not  be  void.  The 
only  case  I  find  in  which  a  Judgment  was  ren- 
dered by  two  Justices  la  that  of  McGlaln  v. 
Davis,  37  W.  Va.  830,  16  S.  H.  620.  While 
the  question  of  the  right  of  two  Justices  to  act 
together  Is  not  raised  In  the  case,  the  fact 
of  theh:  Joint  action  is  referred  to,  not  only 
In  tbeir  opinions  (there  being  a  dissenting 
opinion),  but  In  the  syllabus  of  the  case,  with- 
out criticism  on  that  point.  It  Is  no  uncom- 
mon occarrence  for  the  trial  Justice  to  Invite 
a  brother  Justice  to  sit  with  him  at  a  trial. 
Having  commenced  an  action  properly  within 
his  Jurisdiction,  the  same  cannot  be  ousted  by 
Irregularities  or  errors,  but  the  same  may  be 
corrected  by  appeal.  1  Black,  Jndgm.  {  244, 
says:  "In  any  case  where  the  court  has  Ju- 
risdiction of  the  subject-matter  of  the  action, 
and  the  parties  are  before  It  by  due  service  of 
proper  process,  the  Jurisdiction  Is  never  oust- 
ed by  the  erroneous  exercise  of  the  power 
which  It  confers;  and  the  Judgment  In  the 
case,  though  it  may  be  marked  by  error 
which  will  cause  Its  reversal  by  a  higher  court, 
la  not  for  that  reason  void,"  and  cases  there 
dted.  Appellant  cites  Hutch,  W.  Va.  Trea- 
tise, 12,  and  Todd  v.  Gates,  20  W.  Va.  469, 
in  support  of  his  proposition,— want  of  Juris- 
diction. I  fail  to  see  wherein  these  authori- 
ties aid  him.  The  constitution  and  statutes 
prescribe  the  Jurisdiction  of  Justices.  The 
amount  here  claimed  Is  clearly  within  his  Ju- 
risdiction. While  the  note  sued  on  was  orig- 
inally of  greater  amount  than  would  be  with- 
in bis  Jurisdiction,  it  was  reduced  by  legiti- 
mate payments  before  suit  was  brought,  and 
the  action  was  for  the  balance,  and  it  is  not 
claimed  that  the  amount  was  reduced  by 
feigned  credits. 

Appellant  claims  that  no  pleadings,  either 
complaint  or  answer,  were  tiled  before  the 
Justice,  and  no  oral  pleading  noted  In  the 


transcript.  The  first  order  made  In  the  case 
by  the  circuit  court,  as  appears  from  the  rec- 
ord, was  on  November  28,  18M,  where  par- 
ties to  the  action  appeared  by  their  attorneys, 
a  Jury  was  impaneled,  and  the  case  was  tried 
without  objection  for  want  of  pleadings,  and 
a  verdict  rendered  on  the  next  day,  November 
29,  1894,  for  the  defendant.  The  defendant 
raised  no  objection  or  question  about  the 
pleadings  at  any  thne  while  the  case  was 
pending  in  the  circuit  court.  The  record 
shows,  by  bills  of  exception  taken  by  defend- 
ant after  the  last  trial,  that  evidence  was  ad- 
duced by  both  plaintiff  and  defendant  in  sup- 
port of  their  claims  respectively,  and  "there 
was  a  full  trial  as  if  on  plea  and  issue." 
White  V.  Bmblem,  43  W.  Va.  819,  28  S.  B. 
761.  And,  while  the  record  fails  to  note  the 
filing  of  either  complaint  or  answer,  there  is 
copied  into  the  record  both  a  complaint  and 
answer  of  plaintiff  and  defendant,  signed  by 
them  respectively,  with  which  the  evidence 
of  the  parties  addnced  on  the  trial  la  entirely 
consistent;  and,  the  record  showing  that  there 
was  a  full  and  fair  trial,  the  court  will  pre- 
sume that  the  pleadings  were  so  made  up. 

As  to  the  second  assignment,  there  is  noth- 
ing in  the  record  to  show  what  evidence  was 
given  at  the  first  trial  In  the  circuit  court,  or 
what  rulings  of  the  court.  If  any,  were  to  the 
prejudice  of  appellant;  no  exceptions  being 
taken  to  enable  this  court  to  see  whether  the 
verdict  was  contrary  to  the  law  and  the  evi- 
dence, or  not  "In  the  absence  of  a  bill  of  ex- 
ceptions making  the  evidence  or  facts  proved 
on  the  trials  a  part  of  the  record,  this  court 
win  presume  that  the  Judgment  of  the  court 
below  was  proper."  Todd  v.  Gates,  20  W. 
Va.  464  (SyL  point  6). 

Considering  the  third  assignment  It  Is  only 
the  last  clause  of  the  Instructions  given  by 
the  court  that  is  complained  of,  and  which 
is  as  follows:  "If  the  rental  money  was  col- 
lected by  Chapman  before  be  sold  his  land  to 
Haught  then  the  same  did  not  pass  to 
Haught  either  by  the  contract  of  sale  or  as- 
signment of  the  oil  lease;"  and  viewed  In  the 
light  of  the  contract  between  the  parties, 
dated  22d  of  April,  1801,  and  of  the  deed  of 
date  August  18,  1801,  and  of  the  lease,  let  na 
see  whether  that  clause  of  the  Instruction  is 
bad  or  liable  to  objection.  The  said  contract 
contains  this  provision:  "It  Is  further  agreed 
that  Inasmuch  as  the  land  described  In  this 
article  is  leased  for  oil  and  gas  purposes  to 
the  parties  known  as  Koen  and  Mlllan,  that 
the  said  M.  L.  Haught  accepts  the  obligations 
of  said  lease,  and  Is  to  have  all  the  profits 
and  benefits  resulting  therefrom  from  the 
date  of  this  article."  And  the  deed  for  the 
land  to  Haught  from  Chapman,  dated  18th  of 
August  1881,  and  acknowledged  on  the  31st 
of  the  same  month,  contains  the  following 
provision:  "It  is  further  herein  stipulated 
and  agreed  that  said  general  warranty  Is  not 
to  operate  as  a  warranty  against  a  certain 
lease  given  on  said  land  by  the  party  of  the 
first  part  for  oil  and  gas  purposes  to  the 
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firm  of  Koen  and  MlUan;  but  the  party  of 
the  second  part,  M.  L.  Haugtat,  accepts  the 
obligations  of  said  lease  so  given  by  the 
party  of  the  first  part,  and  is  to  have  all  the 
profits  and  benefits  resulting  from  said  lease 
from  the  22d  day  of  April,  1891.  and  the 
said  party  of  the  first  part,  Maxfleld  Chap- 
man, Is  to  have  all 'benefits  and  profits  of 
said  lease  up  to  AprU  22,  1891."  The  lease  Is 
dated  March  8,  1890.  Under  Its  provisions, 
a  test  well  was  to  be  commenced  on  the 
premises  within  three  months,  and  to  be  com- 
pleted within  nine  months  from  its  com- 
mencement; and.  In  case  of  failure  to  com- 
plete It  within  the  time  specified,— i.  e.  with- 
in one  year  from  March  S,  1890,— the  lessees 
were  to  pay  to  the  lessor  a  yearly  forfeit 
thereafter  of  SIQO,  and  the  lessor  was  to 
accept  said  amount  as  satisfactory  compen- 
sation for  such  delay  until  said  well  should 
be  completed.  Now,  it  is  Insisted  by  the 
appellant,  because  of  the  use  of  the  word 
"thereafter,"  the  forfeiture  did  not  begin  un- 
til March  8,  1891;  and  It  might  so  appear 
but  for  a  further  pioTision  in  the  lease, 
immediately  following  the  other,  that  "said 
forfeiture  shall  be  deposited  to  the  credit  of 
the  first  party,  at  Merchants'  National  Bank 
of  Clarksburg,  West  Virginia^  or  paid  direct- 
ly to  said  first  party,  and  a  failure  to  com- 
plete such  well  or  pay  said  forfeit  within  the 
above-specified  time  therefor,  or  within  the 
ninety  days  thereafter,  shall  render  this,  lease 
nuU  and  void."  Notwithstanding  the  lan- 
guage that  "a  yearly  forfeit  thereafter"  of 
$150  should  be  paid,  the  first  forfeit  under 
the  express  provisions  of  the  lease  became 
due  and  payable  at  the  end  of  twelve  months 
from  the  date  ot  the  lease,  and  could  only 
have  been  a  forfeit  for  that  year,  as  there 
was  yet  no  default  for  any  subsequent  time. 
The  lease  was  for  a  term  of  five  years  from 
its  date,  and  as  much  longer  as  oil  and  gas 
should  be  found  in  paying  quantities,  or  the 
rental  paid  thereon.  So,  there  were  continu- 
ing benefits  arising  from  said  lease  from  Its 
date,  at  the  rate  of  $1C0  per  year,  which, 
under  the  express  terms  of  the  contract,  and 
later  under  the  deed  of  August  18,  1881 
(which  was  accepted  by  appellant,  and  re- 
corded by  him  November  20,  1891),  were  to 
go  to  the  appellee  up  to  April  22,  1881,  and 
after  that  date  to, appellant. 

The  line  of  defense  as  disclosed  by  the 
testimony  is  strictly  in  harmony  with  the 
written  contract  of  April  22d,  the  deed  of 
August  18,  1891,  and  with  the  lease  of  March 
8,  1890,  except  that  the  defendant  claims  the 
benefits  of  the  lease  prior  to  April  22,  1891, 
while  the  contract  and  the  deeds  say  the 
benefits  of  the  lease  shall  accrue  to  htm  from 
April  22, 1881.  It  is  not  claimed  that  appellee 
collected  more  than  the  first  year's  rental  or 
forfeit,  and  that  was,  under  the  lease,  pay- 
able before  the  parties  began  to  negotiate 
for  the  sale  and  purchase  of  the  land.  The 
clause  of  the  instruction  excepted  to  Is  not 
inconsistent  with  the  first  part  of  the  in- 


struction, nor  is  it  bad  under  the  theory  upon 
which  the  case  seems  to  have  been  tried. 

This  also  disposes  of  the  fourth  assign- 
ment,—that  the  court  erred  in  refusing  the 
instruction  set  out  in  the  second  bill  of  ex- 
ceptions, as  follows:  "The  Jury  ore  in- 
structed that  under  the  contract  between 
M.  Chapman  and  M.  I<.  Haugbt,  bearing  date 
the  22d  day  of  April,  1881,  M.  U  Hanght 
was  entitled  to  his  proportional  share  of  the 
yearly  forfeit  money  of  the  |130.  under  tlie 
lease  •  .*  •  dated  March  8,  1S80,  and  as- 
signed to  the  South  Penn  Oil  Company,  the 
proportional  share  being  as  45  days  to  Chap- 
man and  32U  days  to  Hanght"  This  instrocdon 
was  properly  refused,  because  It  is  deariy 
In  conflict  with  a  proper  construction  of  the 
lease  as  above  set  out,  and  was  evidently  so 
construed  by  the  trial  conrc  It  follows  tbat 
the  court  did  not  err  in  overmllng  the  motJ<Hi 
to  set  aside  the  verdict  of  the  jury,  and  grant 
a  new  trial;  and  the  Judgment  rendered  l^ 
the  court  for  $179.14,  with  interest  at  10  per 
cent,  thereon  until  paid,  and  costs,  was  aa- 
thoclzed  by  section  172,  c.  50,  of  the  Code, 
and  Is  affirmed. 


(46  W.  Va.  €91) 

BUTIiBR  ▼.  THOMPSON, 

(Supreme  Omrt  of  Appeals  of  West  Yiiginia. 

Dec  14,  1888.) 

FaADDVLaKT  COHVBTANOBB— SviUBNOa  —  BiTRDn 
OV  PSOOF- C01iaiDSB;I.TI02l— FAMU.T  RSLATIOyS. 

1.  Where  s  suit  is  brought  by  a  creditor  aa- 
sailing  a  transfer  of  property  by  his  debtor  as 
frftudnlent  and  made  wim  intent  to  liinder,  de- 
lay, and  defrand  him  in  the  odlection  of  his 
debt,  the  proof  of  fraud  reeta  oa  the  party  who 
alleges  it,  but  circumstances  may  exist  wiiidl 
will  shift  the  burden  of  proof  from  the  party 
Impeaching  the  transaction  onto  the  party  i^ 
holding  it. 

2.  A  conveyance  made  by  a  party  of  his  en- 
tire property  daring  the  pendency  of  a  suit 
brought  to  recover  Judgment  against  him  oo 
a  debt  is  a  ttadge  of  fraud. 

3.  Where  the  creditor  of  a  grantor  aaaails 
in  a  chancery  salt  a  deed  made  by  a  grantor  as 
voluntary  and  fraudulent,  the  recitals  of  the 
deed  that  the  grantee  liad  paid  the  grantor  a 
valuable  consideration  are  not  evidence  against 
the  creditor  of  such  payment,  and  the  burden  of 
proving  that  a  vaioable  consideration  was  paid 
by  the  grantee  to  the  grantor  Is  upon  the  grantee, 
bnt  the  bnrden  of  proving  that  the  deed  was 
fraudulent  in  fact  is  upon  the  creditor. 

4.  Where  a  creditor  flies  a  bill  to  set  aside 
as  fraudulent  a  deed  executed  by  his  debtor 
which  recites  the  payment  of  a  valuable  con- 
sideration, and  sncn  creditor's  debts  are  older 
than  the  deed,  the  burden  is  on  the  grantee  to 
prove  the  payment  of  the  purchase  money,  or, 
if  the  deea  was  executed  for  the  payment  of 
existing  debts,  to  prove  the  validity  of  audi 
debts. 

5.  Where  a  conveyance  of  property  by  an  an- 
cle to  ills  nephew  is  assailea  as  fraudulent  aa 
to  creditors,  the  parties  are  held  to  a  fuller 
and  stricter  proof  of  the  consideration  and  of 
the  fairness  of  the  transaction  tluut  if  the  con- 
veyance was  between  strangers. 

(Syllabus  by  the  (>onrt.} 

Appeal  from  circuit  court,  Xocker  ooanty; 
Joseph  T.  Hoke,  Judge. 
Bill  by  J.  P.  Butler  a<alnat  J.  F.  Ibomp- 
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Bon  to  set  aside  a  fraudulent  conveyance. 
From  a  decree  dismissing  the  bill,  c<Hnplaln- 
ant  appeals.    Reversed. 

W.  B.  MaxweU  and  C.  O.  Strieby,  tot  appel- 
lant Dayton  &  Dayton  and  Mr.  Blue^  for 
appellee 

BNGLISH,  J.  On  the  27th  day  of  Decem- 
ber, 1892,  J.  P.  Butler  obtained  a  Judgment 
against  John  F.  Thompson  for  the  sum  of 
$410.60  before  a  Justice  of  the  peace  of  Tncker 
county,  on  which  an  execution  was  Issued, 
and  placed  in  the  hands  of  a  constable,  and 
returned  by  him,  "Money  tiot  made,  and  no 
property  found."  Said  Butler  thereupon  filed 
his  bill  In  the  circuit  court  of  said  cotmty, 
alleging  therein  that  at  the  time  he  brought 
bis  salt  before  the  justice  said  Thompson 
owned  a  very  valuable  shingle  and  board  mill 
worth  about  $1,600  situated  in  said  county, 
and  also  owned  another  saw  mill  worth  about 
$1,000  situated  in  the  town  of  Davis,  and 
other  valuable  personal  property,  such  as  saw 
logs,,  shingles,  boards,  lath,  and  other  lumber, 
and  lumbermen's  tools,  of  the  probable  value 
of  $2,000;  and,  in  addition  to  said  property, 
Thompson  and  his  wife  were  Jotait  owners  of 
a  valuable  house  and  lot  in  said  town  of 
Davis,  known  as  lot  No.  806  on  the  plat  dt 
said  town;  that,  during  the  pendency  of  said 
suit  before  the  Justice,  Thompson,  on  the  16th 
of  December,  1882,  pretends  to  have  sold  the 
whole  of  said  pr«9erty  to  his  nephew  Frank 
B.  Thompson,  receiving  $600  cash  for  said 
house  and  lot  In  Davis;  that  he  Is  not  in- 
formed what  said  F.  BL  Thompson  claims  to 
have  paid  tor  said  personal  property,  but  that 
he  now  claims  the  whole  thereof  by  the 
terms  of  his  pnrcbaae;  that  the  pretended 
transfer  ot  said  property,  which  was  intended 
to  cover  all  the  property  both  real  and  per- 
sonal owned  by  said  John  F.  Thompson,  was' 
made  for  the  purpose  of  hindering,  delaying, 
and  defrauding  the  creditors  of  said  3.  F. 
Thompson,  and  especially  for  the  purpose  of 
defrauding  the  plaintiff,  and  that  said  Frank 
E.  Thompson  had  full  notice  and  knowledge 
of  his  fraudulent  intent  and  assisted  and  par- 
ticipated therein,  and  is  now  endeavoring  to 
assist  in  the  consummation  of  said  fraudu- 
lent intent,  and  la  endeavoring  to  prevent  thb 
plalntiir  from  recovering  tbe  amount  of  bis 
said  judgment;  that  J.  F.  Thompson  and  his 
family  yet  have  possession  of  tbe  house,  and 
occupy  the  same,  which  was  conveyed  to  F.  EL 
Thompson  as  aforesaid;  that  said  J.  F. 
Thompson  still  manages  and  controls  as  his 
own  the  mills  and  personal  property  trans- 
ferred by  him  to  F.  E.  Thompson,  and,  so  far 
as  any  visible  sign  of  change  of  ownership 
goes,  there  has  been  none,  except  that  F.  B. 
Thompson  claims  the  property  as  his,  and 
J.  F.  Thompson  dalms  to  have  sold  the  same; 
that,  in  their  hurry  to  make  transfers  of  all 
tbe  property  owned  by  said  J.  F.  Thompson, 
a  one-seventfa  Interest  in  lot  No.  20  In  Davis 
was  overlooked,  and  said  J.  F.  Thompson  is 
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the  owner  thereof,  as  shown  by  deed  ftom 
S.  Haude  Thompson  to  said  J.  F.  Thompson 
and  others;  that  tbe  plaintiff  caused  bis  said 
Judgment  to  be  promptly  docketed  in  said 
county,  and  tbe  same  is  a  Hen  upon  tbe  one- 
seventh  imdlvided  interest  in  said  lot  No.  20; 
that  the  rents  and  profits  of  the  interest  of 
said  J.  F.  Thompson  in  lot  No.  20  would  not 
satisfy  plaintiff's  judgment  in  five  years;  that 
there  are  no  other  liens  by  Judgment  or  other- 
wise against  said  lot  No.  20,  and  no  reference 
would  be  necessary  to  ascertain  the  liens  and 
priorities;  that  no  part  of  said  judgment  baa 
ever  been  paid;  and  he  prayed  that  the  in- 
terest of  John  F.  Thompson  in  said  lot  might 
be  sold  to  satisfy  said  lien,  and  in  case  it 
did  not  sell  for  enough  to  satisfy  said  Judg- 
ment and  coats  that  then  the  deed  from  Jobn 
F.  Thompson  and  wife  to  Frank  K  Thompson 
be  annulled,  set  aside,  and  canceled  as  fraud- 
ulent as  to  the  one-half  interest  of  said  J.  F. 
Thompson  therein,  and  that  tiie  pretended 
sale  and  transfer  of  his  personal  property  to 
Frank  E.  Thompson  be  set  aside  as  fraudu- 
lent, tbe  taiterest  of  J.  F.  Thompson  in  said 
lot  sold,  and  F.  B.  Thompson  requlried  to 
account  for  the  value  of  said  personal  prop- 
erty, or  a  snfflcient  amount  to  satisfy  the  plain- 
tiff's demand  and  costs.  The  defendant,  J.  F. 
Thompson,  answered  the  plalntifTs  bill,  sug- 
gesting that  he  should  amend  it  and  make 
the  Davis  Hardware  &  Furniture  Oompany, 
a  corporation,  an  additional  party,  for  tbe 
reason  that,  at  the  time  the  lot  mentioned  In 
plaintiffs  bill  as  No.  20  to  Davis  was  pur- 
chased by  respondent  and  six  others,  it  was 
tbe  purpose  and  intention  of  said  parties  to 
form  said  corporation  for  the  purpose  of  car- 
rying on  a  mercantile  business,  and  respond- 
ent and  six  others  were  tbe  promoters  of  said 
corporation,  and  said  lot  was  purchased  by 
tbem  for  said  corporation  before  the  charter 
was  granted;  that  it  was  paid  for  by  the  pro- 
ipoters,  but  as  soon  as  said  charter  was  grant- 
ed the  same  was  by  verbal  contract  turned 
over  to  said  corporation,  and  said  promoters 
were  paid  for  their  outlay  In  purchasing  It; 
that  said  coriwration  took  possession  of  said 
lot  and  improved  it  by  tbe  erection  of  valu- 
able'  buildings  thereon,  and  from  that  time, 
long  before  the  recovery  of  plalntUTi  Judg- 
ment, said  property  has  been  in  tbe  posses- 
sion of  said  corporation,  and  respondent  baa 
no  interest  therein;  that  the  conveyance  to 
respondent  and  six  others  was  nothing  but  a 
trust  for  said  corporation;  that  the  possession 
and  notorious  claim  of  titie  by  sold  corpora- 
tion to  the  property  was  notice  to  said  plain- 
tiff, and  no  decree  can  be  entered  in  this  case 
affecting  said  property  until  said  corjxiration 
is  made  a  party.  At  February  rules,  1894, 
the  plaintiff  filed  an  amended  bill  making  said 
corporation  a  party,  and  repeated  his  allega- 
tion as  to  his  being  a  creditor  of  said  Jobn 
F.  Thompson,  and  his  right  to  have  his  inter- 
est in  said  land  subjected  to  sale  to  satisfy 
his  Judgment;  and  alleged  that,  while  it  migbt 
be  true  that  said  real  estate  was  purchased 
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tor  and  Intended  to  be  used  by  said  corpora- 
tion, it  was  never  the  Intentlcn  tbat  said  real 
estate  was  to  be  conveyed  to  said  corpora- 
tion, but  was  Intended  to  be  held  by  tbe 
grantees;  that  while  the  agreement  to  form 
said  corporation  was  made  March  21,  1892, 
and  recorded  the  24th  of  March,  the  certifi- 
cate was  issued  on  April  2,  and  recorded  May 
11,  1892,  and  the  deed  to  J.  F.  Thompson  and 
others  was  acknowledged  on  the  same  day 
and  was  not  delivered  for  more  than  40  days 
thereafter,  and  was  not  recorded  until  June 
22d,  and  said  3.  F.  Thompson  has  never  con- 
veyed his  interest  In  said  land  to  said  corpo- 
ration, and  he  has  the  right  to  have  the  same 
sold  to  satisfy  his  Judgment  Said  corpora- 
tion filed  its  answer  denying  that  J.  F.  Thomp- 
son had  any  Interest  in  said  lot  No.  20,  and 
adopted  the  answer  of  J.  F.  Thompson  there- 
to; and  J.  F.  Thompson  in  his  answer  to  said 
amended  bill  claimed  that  be  made  a  bona 
fide  sale  to  Frank  B.  Thompson  for  the  pur- 
pose of  paying  his  debts,  and  offered  plain- 
tiff his  pro  rata  share,  which  he  declined  to 
receive;  denied  any  interest  in  said  lot,  and 
claimed  that  he  was  only  a  trustee  for  said 
company.  Frank  E.  Thompson  also  an- 
swered, denying  the  allegations  of  the  bill  as 
to  himself,  and  denying  that  J.  F.  Thompson 
remained  in  possession  of  the  property  after 
the  sale  to  him.  These  answers  were  replied 
to  generally,  depositions  were  taken  on  be- 
half of  the  defendant  J.  F.  Thompson,  and 
on  March  14,  1895,  the  cause  was  heard,  and 
the  bill  dismissed.  The  plaintiff  obtahied  this 
appeal. 

The  only  error  assigned  is  as  to  the  action 
of  the  court  in  dismissing  the  bill,  which  as- 
signment is  comprehensive  and  Involves  an 
examination  of  the  entire  case.  Let  us  In- 
quire first  as  to  the  right  asserted  by  the 
plaintiff  to  subject  the  undivided  one-sev- 
enth of  lot  No.  20  in  the  town  of  Davis  to 
sale  to  satisfy  his  Judgment  It  appears 
from  the  testimony  that  the  defendant,  J.  F. 
Thompson,  and  six  otheis,  promoters  of  a 
contemplated  corporation  chartered  under 
the  name  of  the  Davis  Hardware  &  Furni- 
ture Company,  shortly  before  the  same  was 
chartered  purchased  said  lot  No.  20  for  the 
use  of  said  corporation,  and  a  place  on  which 
It  might  erect  such  buildings  as  were  need- 
ed in  the  transaction  of  Its  business,  and 
they  received  the  title  merely  as  trustees  for 
said  corporation,  and  that  some  time  before 
the  plaintiff's  suit  was  brought  or  his  Judg- 
ment obtained  the  parties  thus  having  ac- 
quired the  title  and  holding  said  lot  by  ver- 
bal contract  turned  the  possession  of  said  lot 
over  to  said  corporation,  and  sold  the  same 
to  it  This  corporation  at  once  paid  for  the 
lot  and  erected  improvements  upon  it  and 
has  been  in  open,  notorious,  and  exclusive 
possession  of  it  ever  since.  Although  the 
contract  was  verbal,  It  was  fully  performed 
on  the  part  of  the  corporation,  and  It  had 
the  right  to  call  for  a  deed,  the  defendant 
and  those  who  Jointly  hold  the  title  being 


merely  trustees.  Now,  as  between  the  appel- 
lant and  the  Davis  Hardware  &  B^mitnre 
Company,  the  law  appears  to  be  clearly  and 
definitely  settled  in  the  case  of  Snyder  v. 
Martin,  17  W.  Va.  276  (SyL  point  6),  where 
the  court  held  that:  "A  purchaser  of  land 
by  parol  contract  which  has  been  so  far  ex- 
ecuted as  to  vest  In  him  the  right  to  compel 
his  vendor  to  execute  the  parol  contract  hi 
a  court  of  equity  has  an  equitable  right  la 
said  land  so  purchased  which  a  court  «f 
equity  will  fully  protect  against  the  lien  of 
a  subsequent  Judgment  creditor  of  bis  vm- 
dor."  The  same  is  held  in  the  case  of  Pack 
V.  Hansbarger,  Id.  313,  SyL  Now,  as  to  what 
is  required  to  entitle  a  party  to  specific  per- 
formance this  court  held  In  the  case  of  Tick- 
ers V.  Slsson's  Adm'r,  10  W.  Va.  12,  that 
"where  a  plaintiff  files  his  bill  for  the  spe- 
cific performance  of  a  verbal  contract  for 
tiie  purchase  of  land,  setting  forth  specific- 
ally the  contract,  the  amount  of  the  pur- 
chase money,  and  that  the  same  had  been 
paid  to  the  vendor,  that  the  plaintiff  was 
in  possession  of  said  land  at  the  time  of  the 
purchase,  and  had  made  valuable  Improve- 
ments thereon  upon  the  faith  of  said  con- 
tract these  allegations,  if  sustained  by  satis- 
factory proof,  will  entitle  the  purchaser  to  a 
specific  performance  of  the  contract  in  a 
court  of  equity,  notwithstanding  the  statute 
of  frauds."  These  rulings,  applied  to  the 
facts  disclosed  by  the  record  in  this  case, 
lead  me  to  conclude  that  the  plaintiff  bad 
no  right  to  have  said  lot  No.  20  subjected  to 
sale  in  satisfaction  of  his  Judgment. 

Let  us  now  consider  the  other  transaction, 
which  the  bill  charges  to  be  fraudulent  hi 
this:  that  the  transfer  of  the  property  In  the 
bill  mentioned  and  described  as  a  valnable 
shingle  and  board  mill  worth  about  $1,500 
situated  in  the  town  of  Bretz,  in  said  cotmty. 
another  mill  worth  about  $1,000  in  the  town 
of  Davis,  and  other  valuable  personal  prop- 
erty therein  described  worth  abont  $2,000, 
also  a  house  in  the- town  of  Davis  on  lot  No. 
305  held  Jointly  by  said  J.  F.  Thompson  and 
bis  wife,  was  made  with  Intent  to  hinder, 
delay,  and  defraud  the  creditors  of  the  de- 
fendant, J.  F.  Thompson,  and  especially  to 
hinder,  delay,  and  defraud  the  plaintiff.  In 
determining  a  question  of  this  character  we 
must  look  at  the  facts  and  circumstances 
immediately  surrounding  the  transaction, 
and  In  doing  so  we  find  the  plaintiff's  action 
before  the  Justice  was  instituted  on  the  10th 
of  December,  1892,  the  summons  was  made 
returnable  to  the  17th,  and  appears  to  bare 
been  served  upon  the  defendant,  J.  F. 
Thompson,  who  appeared,  and  the  case  was 
continued  until  the  27th  by  consent.  On  De- 
cember 15,  1892,  J.  F.  Thompson  and  -wife 
conveyed  to  his  nephew  Frank  B.  Thompson 
in  consideration  of  $600,  by  their  deed  of 
that  date,  lot  No.  406  In  the  town  of  Davis, 
on  which  was  J.  F.  Thompson's  dwelUng 
house,  which  deed  was  put  on  record  on  the 
17th  of  December,  the  day  said  case    yraa 
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continued.  Now,  It  mnst  be  regarded  as 
somewhat  singular  that  after  the  plaintUTB 
suit  was  brought  before  the  justice,  and  on 
the  very  day  to  which  the  process  was  re- 
turnable, the  defendant,  J.  F.  Thompson, 
should  be  seized  with  .a  sudden  Inclination 
to  dispose  of  all  his  proi>erty,  real  and  per- 
sonal, even  the  roof  over  his  head,  with  a 
view  of  paying  off  all  his  debts;  and  he  al- 
leges In  his  answer  that  he  offered  to  pay 
the  plalntur  his  pro  rata  share,  but  the  plain- 
tiff declined  to  receive  It.  This  answer  was 
replied  to  generally,  and  the  allegation  Is 
unsustalned  by  proof.  As  to  the  payment  of 
a  valuable  consideration  by  the  grantee 
where  the  deed  is  attacked  by  a  creditor  as 
voluntary  and  fraudulent,  several  decisions 
of  this  court  have  announced  the  doctrine  as 
follows:  "Where  the  creditor  of  a  grantor 
assails  in  a  chancery  suit  a  deed  made  by 
a  grantor  as  voluntary  and  fraudulent,  the 
recitals  of  the  deed  that  the  grantee  had 
paid  the  grantor  a  valuable  consideration 
are  not  evidence  against  the  creditor  of  such 
payment,  and  the  burden  of  proving  that  a 
valuable  consideration  was  paid  by  the  gran- 
tee to  the  grantor  is  upon  the  grantee,  but 
the  burden  of  proving  that  the  deed  was 
fraudulent  in  fact  Is  upon  the  creditor." 
See  Sogers  v.  Verlander,  80  W.  Va.  619,  6 
8.  B.  847;  (John  v.  Ward,  32  W.  Va.  34,  9  S. 
B.  41;  Chllds  v.  Hurd,  82  W.  Va.  100,  9  S. 
B.  362;  Himan  v.  Thorn,  32  W.  Va.  507,  9 
S.  B.  030.  It  has  also  been  held  In  this 
state  that  where  a  creditor  files  a  bill  to  set 
aside  as  fraudulent  a  deed  executed  by  his 
debtor  which  recites  the  payment  of  a  val- 
uable consideratlMi,  and  such  creditor's 
debts  are  older  than  the  deed,  the  burden  is 
on  the  grantee  to  prove  the  payment  of  the 
purchase  money,  or.  If  the  deed  was  exe- 
cuted for  the  payment  of  existing  debts,  to 
prove  the  validity  of  such  debts.  See  Knight 
V.  Caplto,  23  W.  Va.  630.  Now,  the  defend- 
ant, F.  B.  Thompson,  in  his  answer  alleges 
that  the  purchases  were  made  by  him  in 
good  faith  for  a  full  and  complete  considera- 
tion, and  without  trand  or  fraudulent  Intent 
The  general  replication,  however,  puts  this 
In  Issue,  and  there  Is  no  proof  to  sustain  it; 
and  besides,  aa  we  have  seen,  the  burden  of 
proof  in  the  circumstances  of  this  case  as  to 
payment  of  the  purchase  money  Is  on  the 
grantee;  yet  neither  he  nor  his  uncle  takes 
the  stand  as  witnesses  to  support  the  allega- 
tion. It  is  alleged  In  the  bill,  and  not  de- 
nied by  the  answers,  that  on  the  15th  of  De- 
cember, 1892,  J.  F.  Thompson  sold  the  whole 
of  his  property  to  his  nephew  Frank  BL 
Thompson.  The  defendant,  J.  F.  Thompson, 
in  his  answer  admits  that  he  sold  all  his 
property,  real  and  personal,  but  says  affirm- 
atively, by  way  of  excuse,  that  he  was  In- 
debted to  certain  creditors  In  the  North,  and, 
being  anxious  to  pay  them,  he  sold  his  in- 
terest In  said  lot  and  personal  property  to 
F.  B.  Thompson,  a  man  of  large  means  then 
extensively  engaged  in  the  lumber  business. 


for  a  full  consideration;  but,  so  far  as  the 
proof  goes,  there  is  nothing  to  show  that  3. 
F.  Thompson  owed  a  dollar  except  to  plain- 
tiff; neither  Is  there  "&  particle  of  evidence 
tending  to  show  that  said  F.  B.  Thompson 
was  worth  a  cent  or  that  he  ever  paid  any 
consideration  for  the  property.  In  the  case 
of  Goshom's  Ex'r  v.  Snodgrass,  17  W.  Va. 
717,  It  was  held  that  "if  the  facta  establish- 
ed afford  a  sufficient  and  reasonable  ground 
for  drawing  the  inference  of  fraud,  the  con- 
clusion to  which  the  proof  tends  must.  In 
the  absence  of  explanation  or  contradiction, 
be  adopted";  also  that  "though  the  proof  of 
fraud  rests  on  the  party  who  alleges  It,  cir- 
cumstances may  exist  to  shift  the  burden 
of  proof  from  the  party  impeaching  the 
transaction  onto  the  party  upholding  it" 
Speaking  of  relationship.  Bump  on  Fraud- 
ulent Conveyances  (section  67)  says:  "Rela- 
tionship is  not  a  badge  of  fraud.  Fraud, 
however,  is  generally  accompanied  with  a 
secret  trust  and  hence  the  debtor  must 
usually  select  a  person  In  whom  he  can  re- 
pose a  secret  confidence.  The  sentiments  of 
affection  commonly  generate  this  confidence, 
and  often  prompt  relatives  to  provide  for 
each  other  at  the  expense  of  just  creditors. 
Consequently  relatives  are  the  persons  with 
whom  a  secret  trust  is  likely  to  exist  The 
same  principle  applies  to  all  persons  with 
whom  the  debtor  has  confidential  relations. 
Any  relation  which  gives  rise  to  confidence, 
though  not  a  badge  of  fraud,  strengthens  the 
presumption  that  may  arise  from  other  cir- 
cumstances, and  serves  to  elucidate,  explain, 
or  give  color  to  the  transaction."  And,  in 
enumerating  the  relations  to  which  the  doc- 
trine applies,  ancle  and  nephew  are  men- 
tioned, and  he  adds:  "Whenever  this  confi- 
dential relation  Is  shown  to  exist  the  par- 
ties are  held  to  a  fuller  and  stricter  proof  of 
the  consideration  and  of  the  fairness  of  the 
transaction."  The  same  author  (section  5(9 
says:  "The  expectation  or  pendency  of  a 
suit  Is  a  badge  of  fraud,  because  a  transfer 
tends  to  deprive  the  creditor  of  the  means  of 
enforcing  his  Judgment  when  he  obtains  It 
If  an  attorney  who  holds  a  claim  for  col- 
lection Is  Induced  to  delay  the  institution  of 
a  suit  at  the  request  of  the  debtor,  who 
thereupon  takes  advantage  of  the  delay  to 
make  a  conveyance,  this  Is  a  badge  of  frand 
the  same  as  if  the  suit  were  actually  prid- 
ing. The  pendency  of  a  suit  however.  Is 
merely  a  badge  of  frand."  In  the  case  under 
consideration  the  suit  was  pending,  and  on 
the  17th  of  December  was  continued  by  con- 
sent and  on  that  day  the  deed  was  recorded. 
As  we  have  seen,  the  pendency  of  the  suit 
at  the  time  of  the  conveyance  was  a  badge 
of  fraud.  Bump,  Frand.  Conv.  {  66,  says: 
"The  grantee  need  not  prove  the  payment  of 
the  consideration  until  the  fraudulent  Intent 
of  the  grantor  is  shown,  bnt  when  that  Is 
shown  It  is  incumbent  on  him  to  establish 
the  payment  by  competent  evidence,  for  the 
proof  Is  almost  exclusively  within  his  knowl- 
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edge  and  power.  •  •  •  The  facility  with 
which  a  flctltlons  payment  may  be  fabri- 
cated renders  it  necessary  for  him  to  pro- 
duce all  the  proof  which  may  reasonably  be 
supposed  to  be  In  hl>  power  of  the  reality 
and  fairness  of  the  transaction,  and  the 
want  of  dear  proof  is  evidence  of  frand." 
As  to  notice  of  frandnlent  Intent  on  the  part 
of  the  grantee  the  same  anther  says  in  sec- 
tion 184,  p.  212:  "If  the  grantor  and  grantee 
are  relations  or  are  Intimate,  this  is  a  fact 
from  which  It  may  be  Inferred  that  the  lat- 
ter knows  the  former's  financial  condition," 
—citing  Castro  v.  lilies,  22  Tex.  480.  In  the 
case  of  Herzog  v.  Weller,  24  W.  Va.  109,  it 
appears  that  an  insolvent  husband  transfer- 
red to  his  wife's  brother  for  an  alleged  val- 
uable consideration  all  of  his  personal  prop- 
erty. Soon  afterwards  the  brother  trans- 
ferred the  said  property  to  another  brother, 
and  the  latter  transferred  It  to  his  sister, 
the  wife  of  said  Insolvent  husband,  as  a  gift 
In  consideration  of  fraternal  affection.  In  a 
controversy  between  the  wife  and  the  hus- 
band's creditors  to  have  said  property  sub- 
jected to  the  payment  of  debts  contracted 
by  the  husband  before  the  transfer  by  him, 
the  court  held  that  "the  burden  of  proving 
the  transfer  by  the  husband  to  the  brother 
was  bona  flde  and  for  a  valuable  considera- 
tion rests  upon  the  wife."  The  circumstan- 
ces immediately  surrounding  this  transac- 
tion—the pendency  of  the  suit  the  relation- 
ship of  the  grantee,  the  transfer  of  the  en- 
tire property,  real  and  personal.  Including 
the  home  of  the  grantor,  when  a  Judgment 
is  about  to  be  taken  against  him— are  indi- 
cations of  a  fraudulent  Intent  The  near  re- 
lationship or  business  relations  of  the  gran- 
tee with  the  grantor  are  such  as  to  cast  the 
burden  of  proving  the  payment  of  considera- 
tion and  the  bona  fides  of  the  transaction 
upon  said  J.  F.  Thompson  and  his  nephew 
Frank  E.  Thompson,  and  yet  neither  of  them 
came  forward  as  a  witness  to  sustain  the 
transaction  or  show  that  a  valuable  consid- 
eration was  paid.  These  circumstances,  in 
my  opinion,  stamp  the  sale  of  said  house 
and  lot  No.  806  and  personal  property  as 
fraudulent,  and  induce  me  to  hold  that  the 
conveyance  and  transfer  of  them  were  made 
with  Intent  to  hinder,  delay,  and  defraud 
the  plaintiff  In  the  collection  of  his  debt,  and 
that  they  are  therefore  void  as  to  the  plain- 
tlfTs  Judgment  The  decree  of  the  circuit 
court  dismissing  the  plaintiff's  bill  Is  there- 
fore reversed,  and  the  catiM  remanded. 


(45  W.  Va.  468) 

I/AWTBR  V.  BARKBR  et  aL 
(Supreme  Court  of  Appeals  of  West  Virginia. 

Dec.  8,  188a) 
FRAmvLsHT  OoNvsTAHcas— Dbsdof  TaosT  Oaan- 
rroKS — PcKOHAsnis  ran  Vai-db. 
1.  The  BTllabus  in  the  case  of  Orocer  Oo.  t. 
WUUams.  27  &  B.  84S,  43  W.  Va.  823,  and  in 
Casto  r.  Greer,  80  S.  k  100.  44  W.  ta.  332, 
are  affirmed. 


2.  Where  an  Insolvent  debtor  conveys  all  the 

Sroperty  owned  by  him,  bdng  the  eqmty  of  re- 
emption  In  a  certain  tract  of  land  in  trost  to 
secure  future  repairs  to  be  made  thereon,  and 
It  does  not  appear  that  such  repairs  added  to 
or  enhanced  tM  value  thereof,  such  conveyance 
will  be  held  vdd,  under  section  2,  c  74,  of  the 
Code,  as  to  the  preference  thereby  secnred. 
(Syllabus  by  the  Conrt) 

Appeal  from  drcnlt  court  Morgan  oonnly; 
B.  Boyd  Fanlkner,  Judge. 

Action  by  Charles  W.  Lawyer  against  John 
H.  Barker  and  otheia.  Fn»n  tiie  decree  ren- 
dered, defendant  B.  A.  Westenhaver  appeals. 
AfSrmed. 

Flick,  Westenhaver  &  Baker,  for  appellant 
T.  W.  B.  Duckwall  and  M.  T.  Inglea,  for  ap- 
pellees. 

DENT,  3.  S.  A.  Westenhaver  n^ipeait 
from  certain  decrees  of  the  circuit  court  of 
Morgan  county  rendered  In  the  case  of 
Charles  W.  Lawyer,  trustee,  against  John 
H.  Barker  and  others.  The  facts  are  as  fol- 
lows: John  H.  Barker,  an  insolvent,  on  the 
13th  day  of  December,  1893,  conveyed  hla 
whole  estate,  consisting  of  an  equity  of  re- 
demption in  a  certain  tract  of  land,  to  D.  C 
Westenhaver,  trustee,  to  secure  to  tbe  defend- 
ant S.  A.  Westenhaver,  the  payment  of  the 
sum  of  $466,  evidenced  by  note  now  held  by 
the  Citizens'  National  Bank  of  Uartlnsburg. 
This  note  was  given  In  payment  of  repairs 
to  be  thereafter  made  by  the  payee  on  the 
property  conveyed,  and  which  were  complet- 
ed within  about  two  months  from  tbe  date  of 
the  transaction.  The  pro];>erty  sold  under  a 
prior  deed  of  trust,  and  the  surplus  repre- 
senting the  equity  of  redemption,  were 
brought  Into  court  for  Its  dlsiwsltlon.  Ap- 
pellant claimed  that  the  whole  amount 
should  first  be  applied  to  the  payment  of  hk 
trust  debt  while  the  other  creditors  of  Bar- 
ker Insisted  that  the  trust  deed,  having  been 
executed  by  an  Insolvent  debtor,  was  an  un- 
lawful preference,  and  amounted  to  a  gen- 
eral assignment  for  the  benefit  of  Barker's 
creditors,  and  that  the  fund  realized  sbould 
be  divided  pro  rata  among  all  the  creditors 
whose  debts  existed  at  the  time  of  tbe  exe- 
cution of  such  trust  The  circuit  court  took 
the  latter  view,  and  distributed  the  fund  pro 
rata.  Appellant  Insists  that  this  was  error, 
for  the  reason  that  his  debt  was  not  In  ex- 
istence at  the  time  of  the  execution  of  the 
trust  and  that,  therefore,  he  Is  entitled  to  be 
regarded  as  a  bona  flde  Innocent  purchaser, 
without  notice,  but  If  not  that  the  limita- 
tions provided  In  Acts  1895  apply  to  bte  trust 
To  sustain  either  or  both  of  these  potdtloDa 
this  court  Is  asked  to  review  the  so-styled 
"hastily  and  111  considered"  decisions  of  Gro- 
cer Co.  V.  WUIlams  (W.  Va.)  27  S.  R.  S45.  and 
Oasto  V.  Greer  (W.  Va)  30  S.  B.  100;  yet  no 
argument  or  principle  of  law  Is  adduced 
which  was  not  fully  weighed  and  careftilly 
considered  before  the  above  dedslons  were 
handed  down.  All  deed  of  trust  creditors  are. 
under  certain  circumstances,  to  be  regarded 
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as  pnrchasen  for  valne,  bnt  generally  speak- 
ing, they  are  nothing  more  than  credit- 
ors. Because  a  person  takes  a  deed  of  trust 
from  a  known  insolvent,  to  secure  future  ad- 
vances to  be  made  by  bim,  does  not  make 
him  any  more  a  purchaser  for  value  than 
any  other  trust  creditor;  and  his  very  action 
enables  the  debtor  to  place  bis  property  be- 
yond the  reach  of  his  creditors,  and  throws 
upon  such  person  the  duty  of  showing  the 
bona  fides  of  the  transaction;  and  this  can- 
not be  satisfled  by  merely  showing  that  the 
advances  were  made,  but  it  must  also  be 
shown,  in  case  they  were  to  be  in  the  shape 
of  repairs,  that  such  repairs  were  necessary, 
and  added  to  the  value  or  preservation  of  the 
property.  The  question  of  fraud  was  not 
raised  in  this  case,  however;  and  it  appears 
to  be  fully  proven  that  repairs  to  the  full  ex- 
tent of  the  note  given  were  put  upon  the 
property;  yet  there  is  no  evidence  showing 
the  character  or  necessity  thereof,  or  that 
they  in  any  degree  enhanced  the  value  of 
the  property.  A  vendor's  lien  is  a  specific 
common-law  lien,  though  modified  by  stat- 
ute, while  at  common  law  no  lien  exists  on 
real  estate  for  borrowed  money  expended  or 
repairs  put  thereon;  hence  they  are  not  to 
be  comi>ared  together  in  considering  a  stat- 
ute forbidding  Illegal  preferences.  A  mechan- 
ic's lien  is  purely  statutory,  had  no  existence 
at  common  law,  and  can  be  obtained  on^  in 
the  manner  provided  In  the  statute.  A  deed 
of  trust  cannot  be  made  a  substitute  there- 
for. Both  a  vendor's  and  mechanic's  lien 
can  be  ha;d  without  the  assistance  and 
against  the  will  of  the  debtor,  and  are  pro- 
tected by  that  clause  °of  section  2,  c.  74, 
Code,  which  provides  "that  nothing  in  this 
section  shall  be  taken  or  construed  to  change, 
impair  or  affect  any  prior  lien,  priority  or  in- 
cumbrance acquired  by  a  creditor  on  the  real 
estate  of  such  debtor  in  any  manner  now 
prescribed  by  law."  This  clause  Is  limited  to 
liens  acquired  by  the  creditor  on  the  real 
estate  of  an  insolvent  debtor  without  the 
tatter's  assistance  or  in  Invltum.  Refining 
Co.  V.  Quinn,  89  W.  Va.  635,  20  S.  E.  676. 

A  deed  of  trust  for  future  advancements 
or  repali-s  may  enable  the  debtor  to  place  his 
property  beyond  the  reach  of  his  creditors. 
The  repairs  may  be  fictitious,  valueless,  or  in- 
jurious to  the  estate.  The  appellant  simply 
proved  by  his  own  testimony  that  he  made 
repairs  to  cover  the  amount  of  the  note 
given.  If  he  had  shown  that  the  equity  of 
redemption  conveyed  as  his  security  was  of 
little  or  no  value,  or  that  the  repairs  put  on 
the  property  enhanced  the  value  thereof  to 
their  fall  extent,  he  might  have  good  grounds 
to  ask  the  Interposition  of  a  court  of  equity, 
for  the  reason  that  the  trust  only  covered 
such  repairs,  and  amounted,  in  effect,  to  a 
mere  reservation  of  title  or  purchase-money 
lien  on  his  own  property,  and  was  therefore, 
as  held  in  the  case  of  Johnson  v.  Blley,  41 
W.  Va.  140,  23  8.  E.  098,  not  to  the  prejudice 
of  existing  creditors.    Nothing  of  this  kind 


is  attempted,  and,  so  fax  as  the  record  shows, 
the  repairs  did  not  enhance  the  value  of  the 
equity  of  redemption;  but  this  subsequent 
creditor,  simply  because  he  is  subsequent, 
asks  that  the  fund  be  turned  over  to  him, 
for  the  reason  that  he  took  the  precaution, 
knowing  the  debtor  was  insolvent,  to  have 
him  convey  his  property  in  security  therefor 
before  the  repairs  were  made.  "Ignorance 
of  law  excuseth  no  one."  He  undertook  this 
matter  fully  advised  as  to  solvency,  and  his 
legal  rights  in  the  premises;  and,  if  the  re- 
pairs did  not  add  to  or  enhance  the  valte  of 
the  land,  he  should  not  have  made  them. 
He  did  so  at  his  own  risk,  with  the  statute 
before  him.  Having  mingled  his  property 
with  that  of  another,  the  burden  is  on  him 
to  distinguish  between  the  two,  and  separate 
them;  otherwise,  he  must  be  the  loser.  If 
he  had  been  able  to  do  so,  and  thus  estab- 
lished the  equivalent  of  a  purchase-money 
lien  secured  by  the -reservation  of  title,  he 
might  possibly  be  held  to  have  an  equitable 
priority  to  the  extent  of  his  repairs  or  the 
enhanced  value,  and  thus  occupy  the  place 
of  a  preferred  creditor,  unaffected  by  the 
statute;  but,  as  the  matter  now  stands,  be 
cannot  be  placed  on  any  higher  grounds  than 
any  other  co-existing  creditor  of  the  insol- 
vent. He  loses;  so  do  all  the  other  creditors 
lose.  His  property  would  not  be  given  to 
them  for  nothing,  nor  will  their  property 
be  given  for  something  which  is  a  loss  to 
him,  but  is  valueless  to  them.  If  he  had 
loaned  the  debtor  the  money,  he  could  have 
placed  it  beyond  the  reach  of  his  other  cred- 
itors; thus,  they  would  have  been  defraud- 
ed. Devoting  it  to  apparently  useless  re- 
pairs, adding  nothing  to  the  real  value  of  the 
property,  is  the  same,  in  effect  The  case 
of  Walker  v.  Burgess  (W.  V(l)  80  S.  B.  99, 
deals  with  a  general  statute  of  limitations,  is 
further  reaching,  and  approves  the  case  of 
Casto  V.  Greer.  The  fact  that  other  courts 
have  legislated  on  the  subject  of  the  statute 
of  limitations  is  not  a  good  reason  why  this 
court  should  do  so,  especially  In  disregard 
of  many  of  Its  own  decisions  to  the  contrary. 
No  good  reason  appearing  why  the  principles 
settled  in  the  cases  of  Grocer  Go.  v.  Wil- 
liams, and  Casto  v.  Greer,  cited,  should  be 
overruled,  the  same  are  hereby  approved; 
and  the  decree  complained  of,  being  In  accora- 
ance  therewith,  is  affirmed. 


(46  W.  Va.  488) 

WEST  VIRGINIA  BLDG.  CO.  v.  SATJCEB, 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Dec.  8,  1898.) 

Meohahio's  Likn— Pbkformancs  o*  Contkaot  — 
Equrrr — Dibsctinq  Issue. 

1.  If  a  builder  has  completed  his  work  accord' 
Ing  to  contract  In  all  material,  substantial  fea- 
tures, bis  mechaoic's  lien  is  not  lost  merely  be- 
cause there  are  minor,  unsubstantial,  animpor> 
tant  omissions  or  defects. 

2.  The  direction  of  an  Issue  ont  of  chancery  is. 
a  matter  of  sound  discretion.    The  mere  omis- 
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■ion  to  do  80  will  not  reverae  a  decree,  unless  It 
waa  asked  for. 
(Syllabus  by  the  Ck>art.) 

Appeal  from  circuit  court,  Grant  county; 
Robert  Dalley,  Judge. 

Bill  by  the  West  Virginia  Building  Company 
against  Thomas  J.  Saucer.  Decree  for  plain- 
tiff, and  defendant  appeals.    Affirmed. 

J.  N.  McMullan,  for  appellant  F.  M.  Reyn- 
olds and  L.  J.  F.  Forman,  for  appellee. 

BRANNON,  P.  The  West  Virginia  Building 
Company  brought  a  chancery  suit  in  the  cir- 
cuit court  of  Grant  county  against  Thomaa  J. 
Saucer,  to  enforce  a  mechanic's  lien  for  the 
construction  of  a  building  in  the  town  of  Bay- 
ard, under  written  contract  with  Saucer, 
which  resulted  in  a  decree  in  favor  of  the 
company  to  sell  the  property,  and  Saucer  ap- 
peals. 

It  iB  claimed  for  Saucer  tbat  the  bill  was  Im- 
properly held  to  be  good  on  demurrer.  It  Is 
claimed  tbat  the  bill  does  not  sufficiently  set 
out  the  contract,  whether  verbal  or  written, 
and  its  terms  and  stipulations  and  conditions. 
It  is  true  that  it  is  always  best  to  set  out  a 
contract  with  deflniteness  and  particularity, 
so  far  as  its  stipulations  are  pertinent  to  the 
matter  to  be  litigated,  but  other  matters, 
though  In  the  contract,  need  not  be  specified. 
A  bin  to  enforce  a  mechanic's  lien  does  not 
require  very  great  particularity,  because  the 
account  filed  with  the  clerk,  claiming  the  lien, 
itself  has  great  effect  This  bill  aUeges  that 
Saucer  contracted  with  the  plaintiff  to  erect 
im  certain  lots  a  large  building,  and  to  fur- 
nish certain  material  for  same  in  the  con- 
struction thereof,  and  that  in  pursuance  of 
and  under  said  contract,  plaintiff  erected  the 
building,  and  furnished  material  therefor; 
that  it  was  under  contract  between  the  i>ar- 
tles,  and  that  the  contract  price  for  labor  and 
material  used  and  furnished  therein  all 
amounted  to  the  sum  of  $4,837.17;  that  after 
allowing  an  credits  to  which  Saucer  was  en- 
titled, there  was  due  from  him  $1,483.67;  that 
plaintiff,  on  the  2d  of  February,  1896,  ceasedi 
to  labor  on  and  furnish  material  for  the 
buUdlng;  and  that  the  biU  says  tbat  the  work 
was  done  and  material  furnished  and  building 

erected  under  a  contract  taken  the day 

of  1895,  not  saying  whether  written  or  oraL 
The  account  claiming  the  Hen  filed  in  the 
clerk's  office  under  the  statute,  was  exhibited 
with  the  bin.  Surely,  this  bill  charged  aU 
that  seems  essential,— the  contract  the  work 
done  under  It,  the  amount  thereof,  the  date 
when  finished,  and  the  filing  of  the  account 
It  is  immaterial  whether  a  contract  be  written 
or  oral,  to  create  a  mechanic's  Uen.  The  ac- 
count gives  definite  specifications  of  work, 
labor,  and  material. 

It  Is  claimed  for  Saucer  that  when  the 
mechanic's  Uen  account  was  filed  in  the  clerk's 
office,  the  work  had  not  been  fully  completed, 
and  therefore  the  account  could  not  be  filed, 
and  created  no  lien.    This  objection  goes  to 


the  very  root  of  the  plaintltTs  demand.  The 
compensation  to  be  paid  the  contractor  was 
payable  in  installments  as  the  work  pro- 
gressed, and  it  does  seem  to  me  tbat  the 
builder  may,  before  the  completion  of  the 
work,  file  his  Uen.  Our  statute  gives  him  a 
lien  over  other  liens  arising  subsequent  to 
the  time  "when  such  labor  shall  have  been 
performed  or  material  fnmlsbed";  tbat  is. 
as  to  subsequent  creditors,  and  surely  so  as 
to  the  owner.  I  think  that  this  lien  starts 
from  the  first  moment  when  the  work  or  de- 
livery of  material  commences,  even  as  to  socb 
creditors,  and  certainly  as  to  the  owner. 
Phil.  Mech.  Liens,  {  216;  Oriental  Hotel  Co. 
v.  Qrlffith,  63  Am.  St  Rep.  790.  Suppose  the 
builder  files  his  lien  after  the  lien  starts,  and 
afterwards  completes  the  work;  shall  his  lien 
be  overthrown  because  bis  account  is  filed  be- 
fore completion?  I  would  think  not  I  know 
that  tbe  Code  does  say  tbat  the  lien  abaO.  be 
discharged  unless  the  builder  sbaU.  "wltbln 
60  days  after  he  ceases  to  labor  on,  or  fur- 
nish material  or  machinery,  ffie  bis  Uen  ac- 
count" But  as  said  In  I/uter  v.  Cobb,  1  Gold. 
628:  "Xlie  limitation  is  intended  for  tbe  bene- 
fit of  creditors  of  tbe  owners  and  porcbaseis, 
to  protect  them  from  fraud  and  Injury  by  the 
operation  of  this  secret  lien."  It  gave  tbat 
time  to  the  mechanic  to  continue  his  Uen, — tbat 
is,  bis  last  point— but  tbat  does  not  say  tbat 
be  peed  wait  until  then  if  bis  Uen  baa  once 
commenced.  He  need  not  file  bis  Uen  before 
tbat  time.  He  may  go  on  to  work,  and  be 
has  bis  lien  from  its  commencement  or  -when 
be  began  furnishing  material,  and  tbe  atatate 
gives  him  a  lien  over  any  creditors  whose 
liens  arise  after  bis  Uen  commences,  without 
any  recordation,  because  tbe  law  gives  notice 
to  the  worid  that  tbe  mechanic's  Uen  attached 
to  the  building,  which  lien  he  may  enforce  by 
fiUng  it  within  60  days  after  completion. 
WhUe  the  work  is  going  on,  no  notice  is  neces- 
sary; the  work  itself  is  that  Bat  If  flie 
mechanic,  after  completion,  waits  longer  than 
00  days,  bis  Uen  is  gone;  certainly,  as  to 
creditors.    Bank  v.  DashieU,  25  Grat  625. 

As  instaUments  in  this  case  were  doe  be- 
fore completion,  I  would  think  a  Uen  filed  be- 
fore completion  would  be  good.  My  Idea  la 
that  a  lien,  though  not  necessary  if  filed  at 
once  after  it  commences.  Is  good  for  tbe  whole 
contract  price  when  completed;  and  even  If 
work  be  not  completed,  yet  If  the  party  wonid 
be  by  law  allowed  to  recover  for  what  work 
be  did  or  what  material  be  fmnished  In  an 
action  of  assumpsit  upon  a  quantum  meruit 
or  quantum  valebant  bis  Hen  would  be  good 
in  equity  for  tbe  same.  But  in  this  case  it  Is 
not  necessary  to  go  so  far,  as  this  dedston 
does  not  require  it  The  work  was  sub- 
stantially completed  before  the  account  was 
filed.  Tbe  defendant  bad  made  certain  pay- 
ments. He  had  taken  possession  of  the  house, 
and  there  remained  .to  be  done  upon  it  very 
inconsiderable  work,  comiwred  with  the  total. 
It  certainly  is  tme  In  law  that  If  there  be  a 
substantially  completed,  though  not  perfectly 
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completed,  contract,  the  claim  may  be  filed,  and 
the  defendant  may  recoup  or  abate  from  the 
contract  the  value  of  the  failure.  He  can' 
claim  damages  for  noncompletlon.  He  has  no 
right  to  forfeit  all  that  the  builder  has  done. 
If  in  an  action  at  common  law  the  builder 
would  be  allowed  to  recover  any  sum  after 
the  abatement  to  the  owner  of  his  damages, 
for  the  noncompletlon  of  the  contract,  then  In 
a  suit  In  equity  he  would  likewise  recover. 
Justice  Is  thus  done  to  both  parties.  If  the 
deficiencies  are  unimportant,  and  may  be 
easily  made  up,  the  lien  Is  still  good.  Glaclus 
y.  Black,  60  N.  T.  145;  Hay  ward  v.  Leonard, 
7  Pick.  181;  Stewart  v.  McQualde,  48  Pa. 
St  191.  But,  in  this  case.  Saucer  accepted  the 
building,  took  iKWsesslon  of  It,  rented  It  out; 
and  surely,  under  such  circumstances,  he 
must  pay  what  the  material  and  work  are 
worth,— In  other  words,  the  contract  price, 
with  such  abatement  as  the  shortcomings  of 
the  contracter  called  for.  Bell  ▼.  Teagne,  85 
Ala.  211,  3  South.  861;  Yanderbllt  v.  Iron 
Works,  25  Wend.  666.  It  Is  very  dear  that 
any  recoupment  or  abatement  to  which  the 
owner  Is  entitled  can  be  allowed  In  chancery, 
in  a  suit  by  the  mechanic  or  builder  on  his 
lien.  Phil.  Mech.  Liens,  t  140.  When  the 
contract  is  entire,  and  the  bnOdlng  substan- 
tially finished,  and  It  is  treated  by  all  parties 
as  completed,  though  some  unimportant  parts 
be  not  completed,  If  the  time  limited  by  the 
statute  la  suffered  to  elapse  before  these  un- 
important things  are  done,  more  especially  If 
Intervening  rights  in  favor  of  a  third  party 
have  attached,  the  Hen  cannot  be  successfully 
asserted.  Luter  v.  Cobb,  1  Cold.  528.  That 
treats  the  unimportant  deficiencies  aa  inade- 
quate to  keep  alive  the  right  to  file  the  lien; 
that  Is,  the  date  for  filing  does  not  run  on  till 
their  completion.  Conversely,  it  Is  true  that 
those  unimportant  deficiencies  did  not  pre- 
vent the  bunder  from  filing  his  Hen,  and  re- 
covering what  was  due  him  on  it,  less  abate- 
ment for  such  deficiencies. 

The  claim  Is  urged  that  the  sum  allowed 
Saucer  for  abatement  is  too  smaU.  It  waa 
$163.21.  The  evidence  shows  that  the  items 
of  work  to  fully  complete  the  building  were 
not  Important,  but  I  have  this  to  say  under 
this  head:  that  the  recoupment  depended  up- 
on a  large  number  of  witnesaes,  largely  on 
their  mere  opinion,  and  this  evidence  conflict- 
ed, especially  as  to  what  allowances  should 
be  made  for  abatement  There  was  a  great 
mass  of  evidence  taken  on  this,  and  the  al- 
lowance is  based  on  mere  estimate,  and  it  can- 
not be  expected  that  upon  this  mere  question 
of  fact  standing  on  conflicting  evidence  and 
Inferences  and  deductions  therefrom,  this  court 
should  reverse  the  finding  of  the  circuit  court 
I  thhik  it  substantiaUy  right  Hall  v.  Hall, 
30  W.  Va.  780,  5  S.  B.  260;  Richardson  t. 
Ralphsnyder,  40  W.  "Va.  16,  20  S.  E.  854; 
Dorr  V.  Dewing,  38  W.  Va.  466,  16  S.  B.  93. 

It  is  claimed  that  the  court  should  have  di- 
rected an  Issue  out  of  chancery  to  pass  upon 
the  question  of  what  allowances  for  abate- 


ment should  have  been  made.  It  Is  very  dif- 
ficult to  reverse  a  decree  for  f aflnre  of  tbt ' 
court  to  direct  an  issue,  because  a  large  dis- 
cretion is  given  the  court  herein,  and  the  rule 
when  it  should  and  should  not  do  so  cannot  be 
well  defined.  Our  Code  (chapter  131,  {  4)  says 
that  the  court  when  "there  is  such  conflic- 
tlon  in  the  evidence  as  In  the  opinion  of  such 
court  to  render  It  proper,  may  direct  an  is- 
sue." It  prohibits  It  in  any  other  case.  This 
tells  itself  of  a  large  discretion.  Powell  v. 
Batson,  4  W-.  Ya.  610,  holds  that  the  proper 
criterion  by  which  to  test  the  propriety  of 
such  an  issue  is  that,  where  in  a  given  case, 
the  decree  rendered  is  sustained  with  reason- 
able certainty  by  the  facts  and  circumstances, 
there  would  be  no  error  in  refusing  to  direct 
an  issue  to  try  any  material  nmtters  put  In 
issue  therein.  The  evidence  was  conflicting. 
It  was  not  BO  particularly  aa  to  any  particular 
fact  in  issue,  but  on  this  mere  estimate  of  the 
value  of  deflclency;  and  the  evidence  does, 
with  reasonable  certainty,  sustain  the  court's 
finding,  as  much  so  as  In  such  a  case  could 
be  expected.  A  court  can  and  should  itself 
decide  matters  of  fact  and  even  state  an  ac- 
count and  save  the  cost  and  time  of  a  pro- 
tracted Jury  trial,  if  it  have  such  data  and 
evidence  to  enable  It  to  do  so  properly.  Dar- 
by v.  GlUIgan,  43  W.  Va.  765,  28  a  B.  787 
Bart  Oh.  Prac.  848. 

A  furth^  consideration  in  this  case  is  that 
no  Issue  was  asked.  I  am  Impressed  with  the 
opinion  that  when  a  conrt  has  used  Its  dis- 
cretion, and  gone  on  without  an  issue,  it  can- 
not be  reversed  for  omission  to  direct  one,  un- 
less It  be  asked.  This  is  sustained  by  Dorr  v. 
Dewing,  36  W.  Va.  466,  16  S.  B.  93,  holding 
that  If  a  cause  has  been  heard  without  ordei 
of  reference  asked  or  suggested,  a  party  can- 
not for  the  first  time  in  the  appellate  court 
assign  the  failure  to  direct  a  reference,  unless 
It  appear  that  manifest  injustice  has  been 
done  him  thereby.  I  should  think  it  would 
be  much  more  so  In  the  case  of  failure  to  di- 
rect an  issue  than  as  to  a  failure  to  direct  a 
reference  to  commissioner.  Judge  Snyder 
says,  hi  McKinsey  v.  Squhres,  32  W.  Va.  43, 
9  S.  EL  55,  that  the  party  should  ask  an  is- 
sue If  he  wants  it 

Complaint  Is  made  that  there  was  no  refer- 
ence to  a  commissioner.  I  have  already,  by 
reference  to  the  case  of  Darby  v.  GlUigan,  an- 
swered this  objection.  There  was  no  compli- 
cated account  to  be  made  before  a  commis- 
sioner; no  ascertainment  of  Hens  and  prlorl- 
tles.  When  the  court  having  the  contract 
price  before  it  for  the  building,  made  up  the 
sum  which  the  defendant  should  be  allowed 
for  recompense,  the  matter  of  account  was 
ended.  Why  could  not  a  Judge  do  this,  as 
well  as  a  commissioner? 

As  to  the  complaint  that  the  lien  under  the  ' 
deed  of  trust  in  favor  of  the  National  Build- 
ing &  Loan  Company  was  not  ascertained  and 
decreed:  That  company  and  its  trustee  were 
before  the  conrt  The  decree  gave  the  build- 
ing company  a  first  lien,  and  fixed  its  amount 
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and  then  declared  that  the  next  lien  was  that 
of  the  National  Building  A  Loan  Company 
under  Its  deed  of  trust,  but  did  not  fix  its 
amount  Now,  that  company  and  Ita  trustee 
are  not  complaining  of  this;  only  Saucer  la. 
It  l8  strange  that  he  should  complain  of  the 
failure  of  the  court  to  declare  that  his  prop- 
erty should  be  sold  unless  that  lien,  too,  were 
paid.  The  decree  Is  favorable  to  him  in  this 
respect,  in  not  making  him  pay  that  deed  of 
trust  debt  at  once.  Moreover,  It  was  a  subor^ 
dinate  Hen.  Moreover,  it  was  a  lien  payable 
by  monthly  payments,  as  building  loans  usual- 
ly are,  and  It  would  have  been  Improper  to 
decree  ita  payment  long  before  maturity.  Of 
this,  had  It  been  done,  Saucer  could  have  com- 
plained; and,  as  to  the  amount  of  It,  it  could 
not  have  been  fixed.  It  was  not  yet  due.  He 
certainly  knew  its  amount  It  was  not  neces- 
sary that  the  sale  should  raise  an  amount  to 
cover  it  He  had  the  right  to  go  on,  and  pay 
In  in  monthly  payments. 

Complaint  is  made  that  the  property  was 
not  rented.  Instead  of  sold.  Now,  the  me- 
chanic's Uen  statute  commands  a  sale,  and 
does  not  require  the  mechanic  to  wait  five 
years  for  his  money.  He  is  entitled,  by  the 
very  letter  of  the  statute^  to  a  sale.  The  stat- 
ute. In  the  case  of  judgment  liens,  says  that, 
If  five  yean'  rental  will  pay  them,  no  sale 
shall  be  made,  but  this  case  is  governed  by 
the  mechanic's  Ilea  statute.  We  affirm  the 
dacreek 


(46  W.  Va.  C70) 

DBATON  at  aL  ▼.  MITCHBUi  ct  aL 
(Supreme  Court  «f  Appeals  of  West  Virginia. 

Dec.  14,  laes.) 

BuniBUK  CoUBT  —  JnanotOTioNAL  Ajfoim*— Ai^ 

P>*.I.ABI.a  DSCRBB. 

1.  Where  a  decree  merely  pecuniary,  and  for 
not  over  $100,  is  reversed  on  bill  of  review  or 
petition  for  rehearing,  this  court  has  no  jurisdic- 
tion of  an  appeal  from  the  decree  of  reversal. 

2.  A  decree  which  adjudicates  all  the  princi- 
ples of  a  cause  and  settles  the  rights  of  the  par- 
ties, leaving  nothing  further  to  oe  done  but  to 
execute  It  Is  sudi  a  decree  as  will  support  an 
appeal  from  a  decree  which  grants  a  rehearing 
of  the  first  decree. 

(Syllabus  by  the  Court) 

Appeal  from  circuit  court,  Mercer  county; 
B.  O.  McClaugherty,  Judge. 

Bill  by  O.  A.  Deaton  &  Co.  against  B.  M. 
Mitchell  and  others.  From  the  decree,  plain- 
tiffs appeal.     Dismissed. 

John  A.  Douglass,  D.  W.  McClaugherty,  and 
wouch,  Flournoy  &  Price,  for  appellants. 
Johnston  &  Hale,  for  appellees. 

BRANNON,  P,  Before  considering  a  case 
before  It  on  Its  merits,  this  court  must  con- 
sider its  jurisdiction,  especially  as  it  is  in  this 
case  challenged.  We  have  no  Jurisdiction  of 
this  appeal.  It  was  a  suit  to  enforce  a  judg- 
men  lien  upon  land.  On  reference  to  a  com- 
missioner to  ascertain  liens,  only  two  were  re- 
ported, and  they  were  decreed  against  the 


land,  and  It  was  decreed  to  sale;  one  bdng 
to  the  Bank  of  Bramwell,  the  other  to  C.  A 
Deaton  &  Co.,  and  each  less  than  $100,  that 
of  Deaton  &  C:k).  being  $97.61.  The  debt  of 
the  bank  was  paid,  as  shown  by  a  record  en- 
try, though  this  Is  not  materiaL  Afterwards, 
on  a  petition  assigning  errors  in  former  de- 
crees, filed  by  defendants,  the  decree  of  sale 
was  set  aside,  and  a  rehearing  allowed.  Dea- 
ton &  Co.  obtained  from  a  judge  of  this  court 
an  appeal.  Deaton  &  (^.,  If  aggrieved  at  aE, 
are  sggrleved  in  a  matter  purely  pecuniary, 
and  the  amount  is  less  than  $100,  excluding 
costs,  as  the  decree  granting  reheating  took 
away  from  them  $97.6L  Where  the  contro- 
versy Is  purely  iiecunlary,  the  amount  most 
exceed  $100,  exclusive  of  costs.  Berry  ▼.  Oon- 
ningham,  87  W.  Ya.  302,  16  B.  B.  463;  Mc- 
Claugherty V.  Morgan,  86  W.  Ya.  191,  14  & 
E.  992.  It  Is  claimed,  further,  that  foe  an- 
other reason  we  have  no  jurisdiction,  and  that 
is  that  the  decree  confirming  the  commissIoD- 
er's  report,  decreeing  the  debts  against  the 
debtor  and  his  land,  is  not  a  final  decree;  and 
that  while  Code  1881,  c.  185, 1 1.  d.  9,  gives  a 
writ  of  error  or  appeal  "in  any  dvil  caae 
where  there  is  an  order  granting  a  new  trial 
or  rehearing,"  without  waiting  for  sodi  new 
trial  or  rehearing,  yet  this  is  only  where  the 
decree  reheard  is  a  final  one.  That  decree 
was  likely,  in  full  sense,  a  final  one^  as  It  only 
remained  to  execute  It  by  sale;  bat  certainly 
It  was  BO  far  a  final  one  as  to  come  under 
■aid  clause  granting  appeal  where  rdiearlng 
has  been  granted.  That  decree  adjudicated 
the  principles  of  the  cause,  fixed  the  rights  of 
the  parties  as  to  aU  matters  in  the  case  w 
which  relief  could  be  granted,  and  Is  so  far 
final  that  It  Is  an  appealable  decree,  and  will 
support  a  bill  of  review.  It  left  nothing  to 
settle.  Ciore  v.  Strickler,  24  W.  Ya.  689; 
Bader  r.  Adamson,  37  W.  Ya.  S82,  16  S.  £. 
808;  Shumate  v.  Crockett,  43  W.  Ya.  481,  27 
S.  B.  240;  Buster  v.  Holland,  27  W.  Ya.  510; 
Cocke's  Adm'r  v.  OUpln,  1  Bob.  (Ya.)  20; 
Bawling  V.  Bawling,  75  Ya.  83.  Yery  dearly 
the  same  intention  moved  the  enactment  of 
danse  9,  as  respects  new  trial  and  rehearing, 
the  one  in  law,  the  other  in  chancery;  and 
that  was  to  change  the  old  law  forbidding  a 
writ  of  error  or  appeal  till  final  judgment  or 
decree,  and,  by  antidpatlng  them,  allow  a 
writ  of  error  at  law  where  a  verdict  Is  set 
aside,  and  a  rehearing  in  chancery  whei« 
there  has  been  a  decree  settling  the  prlndples 
of  a  cause,  so  as  to  have  the  appellate  court 
pass  on  the  merits  of  the  case  without  the 
delay  and  expense  of  new  trial  or  rdiearlng. 
It  was  Intended  to  let  a  party  deprived  of  the 
jury's  dedslon  or  the  court's  decision  <»  the 
merits  in  his  favor  appeal  at  once.  Strange 
that  a  decree  so  far  final  as  to  allow  a  bill  of 
review  or  appeal  should  yet  not  be  final 
enough  to  allow  an  appeal  to  test  the  right  to 
grant  a  rehearing.  This  would  defeat  the 
manifest  aim  of  the  clause.  If,  th««fore,  a 
decree  adjudicates  the  prlndples  of  the  cause, 
so  that  It  only  remains  to  execute  the  adjudl- 
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cation,  a  rehearing  gives  right  to  appeal. 
Whether  it  must  adjudicate  all  the  matters  In- 
yalired,  I  do  not  saj.  This  decree  did  lo. 
Indeed,  it  may  be  that  this  clause  \raa  intend- 
ed to  go  further,  and  give  appeal  from  a  re- 
hearing where  the  decree  is  Interlocutory,  yet 
decides  some  principles  directing  and  control- 
ling further  final  decision,  though  not  appeal- 
able or  open  to  bUl  of  review;  In  other  words, 
where  a  petition  for  rehearing,  properly  so 
called,  and  not  an  appeal  or  bill  of  review, 
lies.  But  as  this  decree  closed  all  the  mat- 
ters Involved,  that  qnestlon  does  not  arise, 
and  I  have  not  examined  It  In  fact,  the  de- 
cree being  final,  the  pleading  called  a  petition 
for  rehearing  Is  a  bill  of  review,  and  it  can- 
not be  questioned  that  a  decree  disposing  of  a 
bin  of  review  will  support  an  appeal,  if  tbe 
requisite  pecuniary  amount  la  present,  where 
the  decree  reviewed  Is  merely  pecuniary.  The 
name  given  tbe  paper  Is  no  matter.  Martin 
V.  Smith,  26  W.  Va.  670;  Cmmllsb  0»bb,  40 
W.  Va.  6S9,  22  S.  K.  00. 
Dismissed  for  want  of  Jariadlctton. 


5  w.  v«.  m) 
GAIiLOWAT  V.  STANDARD  FIRB  INS.  00. 
(Supreme  Court  of  Appeals  of  West  Virginia. 
Nov.  10,  1888.) 

Ihsusamob— CoxTiuaT— DEUVBXT— AOOSFTAVOa— 
Patmbnt — LuoTATiox  or  Aorioir. 

1.  Wher*  application  is  sent  by  an  ap^cant 
or  his  agent  from  one  state  to  an  Insorance  com- 
pany of  another,  and  there  accepted,  and  a  pol- 
icy of  insurance  ia  there  issoad.  It  la  a  contract 
of  the  state  where  issued. 

2.  Generally,  the  place  of  the  acceptance  of  m 
proposal  is  the  place  of  contract. 

3.  A  deposit  of  a  contract  in  a  post  ofllce  ad- 
dressed to  the  party  to  whom  It  is  to  be  deliv- 
ered la  a  delivery  at  the  post  office. 

4.  A  debtor  must  seek  us  creditor  to  pay  lUm, 
unless  the  creditor  be  out  of  the  state. 

6.  If  a  policy  of  Insurance  provides  that  it 
shall  not  be  valid  until  countersigned  by  Its 
agent  at  a  certain  place,  it  is  a  contract  of  the 
state  where  so  conntersigned. 

6.  Where  a  policy  of  uisnrance  provides  that 
snit  moat  he  brought  upon  it  within  six  months 
after  loss  by  fire,  and  there  la  a  promise  by  the 
company,  within  the  six  months,  to  pay  the  pol- 
icy, and  the  whole  period  runs  out  before  the 
company  refuses  to  pay,  such  promise  Is  a  wsiv- 
er  of  the  limitation,  and  estops  the  company 
from  pleading  it,  and  Is  not  a  mere  suspension 
of  time  from  the  promise  until  the  refusal  to 
pay. 

(Syllabus  by  the  Court) 

Error  to  circoit  court  Ohio  county;  Joseph 
R  Panll,  Judge. 

Action  by  O.  F.  Oalloway  against  the 
Standard  Fire  Insurance  Company.  Judg- 
ment for  defendant  and  plaintiff  brings  er- 
ror.   Reversed. 

White  &  Allen,  for  plaintiff  in  error.  W.  P. 
Hubbard,  for  defendant  in  error. 

BRANNON,  P.  This  is  an  action  by  Oal- 
loway against  the  Standard  Fire  Insurance 
Company  to  recover  for  a  loss  by  fire  of  a 
stock  of  goods  Insured  by  a  policy  issued  by 
tbe  company,  resulting  In  a  finding  by  the 


court  trying  the  case  in  lieu  of  a  Jury  In  fa- 
vor of  defendant  and  Judgment  for  It  The 
plaintiff  sued  out  a  writ  of  error.  The  policy 
contained  a  clause  that  no  suit  upon  It  should 
be  sustained  unless  commenced  within  six 
months  after  the  fire,  and  the  company  plead- 
ed this  contractual  limitation  in  bar  of  tbe 
action  and  the  plaintiff  tendered  three  repli- 
cations^ which  were  rejected.  The  case  turns 
upon  whether  the  circuit  court  was  right  in 
tbe  rejection  of  those  replications.  Only  two 
of  them  need  be  considered,  Nos.  2  and  4. 

Replication  No.  2  seeks  to  meet  the  plea 
of  limitation  by  stating  that  tbe  policy  was 
made  In  the  state  of  Virginia;  tliat  it  was 
countersigned  at  Wherilng,  W.  Va.,  but  not 
tlien  completed  by  delivery,  but  was  later  de- 
livered to  Rice,  an  Insurance  broker  of  Rich- 
mond, Va.,  and  by  blm  was  delivered  to 
Hntton,  an  Insurance  agent  of  Warrenton, 
Va.,  and  was  by  him  delivered  to  Galloway 
at  Warrenton,  and  that  it  thus  was  a  complet- 
ed Virginia  contract  for  Insurance  of  prop- 
erty situated  in  Virginia,  and  to  be  perform- 
ed la  Virginia;  and  that  tbe  company  was 
not  a  corporation  created  by  Virginia;  and 
that  certain  statutes  of  Virginia,  qpeidfled, 
prohibited  foreign  corporations  from  doing 
business  there  without  complying  with  cer- 
tain regulations,  one  being  the  appointment 
of  an  agent  upon  whom  process  might  be 
served,  and  that  this  the  defendant  luul  not 
done;  and  that  because  there  was  no  such 
agent,  the  plaintiff  was  prevented  from  suing 
within  the  six  months.  This  replication 
would  maintain  that  the  policy  being  a  con- 
tract made  in  Virginia,  its  statute  law  re- 
quiring tbe  appointment  of  such  agent  be- 
came a  part  of  tbe  contract  as  if  inaerted 
therein,— Just  as  much  a  part  of  the  policy 
as  If  it  bad  In  words  said  that  the  six-months 
limitation  should  apply  only  "in  caae  the 
company  shall  appoint  as  required  by  the 
law  of  Virginia,  an  agent  to  accept  service 
therein  of  process  in  actions  against  it"  This 
raises  the  question  whether  the  policy  is  a 
Virginia  or  West  Virginia  contract  tor,  if 
not  a  Virginia  contract  vary  plainly  the  Vir- 
ginia statute  cannot  be  an  element  in  it  I 
think,  for  several  reasons,  it  Is  a  West  Vir- 
ginia contract  May,  Ina  |  66,  says:  "It  fol- 
lows, from  the  rule  that  the  contract  is  com- 
pleted when  the  proposal  of  tbe  one  party 
has  been  accepted  by  the  other,  that  the 
place  of  contract  is  the  place  of  acceptance. 
It  an  agent  resident  in  one  state,  of  an  In- 
surance company,  resident  in  another,  for- 
wards the  requisite  papers  to  the  home  office, 
and  a  policy  Is  issued,  and  mailed  dlrecUy  to 
the  applicant  tbe  cimtract  Is  a  contract  made 
in  the  state  where  the  home  office  Is  situat- 
ed; and,  since  the  acceptance  ia  the  term  of 
completion,  it  would  seem  that  a  transmission 
of  the  policy  by  mall  to  tbe  agent  to  be  deliv- 
ered by  him  to  the  applicant  would  have  the 
like  effect"  See  2  Pars.  Cont  682.  And  8 
Am.  A  Eng.  Ehic.  Law,  661,  says  that  the  gen- 
ial rule  Is  that  "the  place  of  tbe  ocmtract 
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of  Insurance  Is  the  place  wbere  It  was  ac- 
cepted." Tested  by  this  law,  wben  the  pro- 
posal, If  forwarded  by  an  agent  of  the  com- 
pany, resident  in  Virginia,  was  accepted  at 
the  home  office,  and  a  policy  issued  and  mail- 
ed to  the  agent  In  Virginia,  to  be  delivered 
by  him  to  the  applicant.  It  would  be  a  West 
Virginia  contract,  because  the  acceptance  was 
there;  but,  to  make  this  stronger,  we  may 
eliminate  the  consideration  that  the  poUcy 
was  sent  to  a  Virginia  agent  of  the  company, 
to  be  delivered  In  Virginia  to  the  insured 
party,  as  this  replication  does  not  aver  that 
Rice  or  Button  was  agent  of  said  company, 
and  the  policy  has  a  clause  declaring  him 
not  an  agent  of  the  company,  and  the  policy 
Is  a  part  of  the  declaration;  and  thus  we 
have  simply  the  case  of  some  one  as  plain- 
tiff's agent  sending  to  the  Wheeling  home  of- 
fice an  application,  and  its  acceptance  there, 
and  the  Issuance  there  of  a  policy,  and  its  de- 
livery to  the  applicant's  agent  in  Richmond, 
which,  under  above  law,  makes  it  a  West 
Virginia  contract  The  place  of  acceptance, 
not  d^very,  decides  where  the  contract  is 
made,  as  a  general  rule.  And,  if  delivery 
were  important,  a  delivery  to  the  mall,  ad- 
dressed to  the  applicant  or  his  agent,  would 
be  the  final  delivery.  2  Pars.  Cont  582;  Hart- 
ford Steam-Boller  Inspection  &  Insurance 
Oo.  T.  Lasher  Stocking  Co.  (Vt.)  29  Ati.  629; 
4  Am.  &  Eng.  Enc:  Law  (2d  Ed.)  202,  note  1. 
Nothing  more  r»nalned  to  be  done  to  com- 
plete the  contract  By  delivery  to  the  mall, 
the  company.  In  effect  delivered  It  to  a  third 
party  to  be  delivered  to  the  Insured,  and  lost 
control  over  It  An  excellent  discussion  of 
this  subject  te  that  by  Justice  Clifford.  Des- 
mazes  v.  Insurance  Co.  (U.  S.  Cir.  Ot  Mass.) 
7  Fed.  Cas.  529.  That  it  was  completely  sign- 
ed and  countersigned  by  the  officers  at  Wheel- 
ing Is  recited  In  the  policy.  So  it  Is,  under 
the  facts  and  law,  a  West  Virginia  contract 
But,  to  make  this  plainer,  it  declares  that  it 
should  "not  be  valid  until  countersigned  by 
tiie  duly-authorized  agent  of  the  company  at 
Wheeling,  W.  Va."  It  shows  that  it  was 
countersigned  there.  It  then  was  completed 
and  took  effect  Judge  Anderson,  in  Insur- 
ance Co.  y.  Warwick,  20  Grat.  628,  says  this 
shows  It  to  be  a  contract  where  countersign- 
ed. The  place  of  the  performance  of  the 
final  act,  which  is  to  give  effect  to  the  con- 
tract by  its  own  word,  is  conclusive  to  show 
where  the  contract  was  made.  A  policy  of 
insurance  declared  that  the  contract  "shall 
not  take  effect  until  the  first  premium  shall 
have  been  paid."  It  was  held  to  be  a  Mis- 
sottri  contract,  though  signed  by  the  com- 
pany in  New  York,  because  the  payment  of 
premium  was  in  Missouri  Assurance  Co.  v. 
Clements,  140  U.  S.  228,  U  Sup.  Ct  822.  A 
policy  Issued  by  a  company  In  New  York, 
and  there  signed,  but  not  to  be  valid  until 
countersigned  by  an  agent  In  Massachusetts, 
was  held  a  Massachusetts  contract  Heeb- 
ner  v.  Insurance  Co.,  10  Gray,  131.  Same 
doctrine,  3  Am.  &  Eng.  Enc.  Law  (1st  Ed.) 


551.     These  principles  are  fully  stated    in 
Ford  V.  Insurance  Co.,  90  Am.  Dec.  663.  66S. 
But  If  it  were  a  Virginia  policy,  what  then? 
The  law  requiring  an  agent's  appointment 
would  not  be  a  part  of  it,  because  It  is  a  law 
unto  Itself,  prescribing  Its  own  limitatlsn,  and 
contains  no  exception  based  on  failure  to  ap- 
point an  agent     It  is  settled  that  where  a 
contract  fixes  a  shorter  limitation  than  tliat 
of  the  general  law,  the  exceptions  In  the  gen- 
eral statute  of  limitations  do  not  apply,  be- 
cause the  lights  of  the  parties  are  tested  by 
the  contract;    and,  as  it  relieves  them  froin 
the  general  law,  it  relieves  from  its  excep- 
tions.   Wilkinson  v.  Insurance  Co.,  72  N.  T. 
499;   McEIroy  v.  Insurance  Co.,  48  EaiL  200, 
28  Pac.  478;   RIddlesbarger  v.  Insnrajice  Co., 
7  Wall.  386;  2  May,  Ins.  {  483.     And  again,  if 
a  Virginia  contract  and  the  statute  a  part 
of  it  it  seems  to  me  that  the  statute  could 
only  apply  to  a  suit  In  Virginia.    What  has  It 
to  do  with  a  suit  In  West  Virginia?     If  the 
policy  had  In  words  said  that  suit  should  be 
within  six  months,  "unless  the  company  fall 
to  appoint  an  agent  in  Virginia,"  liow  could 
.It  affect  a  suit  here?     So  I  conclude  that  the 
Virginia  statute  has  no  relation  to  this  suit 
and  replication  2,  setting  it  up  as  an  excuse 
for  not  sooner  suing,  sets  up  immaterial,  ir- 
relevant matter,  and   is  no  answer   to   the 
plea  of  contract  limitation.    The  facts  -vvblclt 
it  state*  make  the  policy  a  West    VirglBia 
policy,  and  exclude  the  Introdnctloii  of  Os» 
Virginia  statute.    As  suit  could  be  brought 
in  West  Virginia,  what  excuse  is  tbere  for 
not  suing  here?    If,  however,  we  cooM  say 
that  replication  shows  a  Virginia  contract.  It 
would  be  bad,  because  the  declaration  flies 
the  policy,  which  shows  Itself  on  its  face  to 
be  a  West  Virginia  contract  and  the  repli- 
catlon  showing  a  Virginia  contract  -wonld  be 
in  conflict  with  the  declaration,  and  be  a  de- 
parture In  pleading,  and  bad  under  the  law 
of  pleading  forbidding  departure.    6  Knc.  PL 
&  Prac.  460. 

The  policy  does  not  say  pi^rment  of  loss 
was  to  l3e  at  any  particular  place.  Thoe- 
fore,  it  Is  to  be  where  the  policy  issued.  3 
Am.  &  Eng.  Enc.  Law,  446;  2  Pars.  Cont 
583.  It  Is  urged  that  the  debtor  must  seek 
and  pay  his  creditor,  and,  as  the  insured  par- 
ty lived  In  Virginia,  therefore  it  is  a  Virginia 
contract.  I  think  this  court  has.  In  some 
opinion,  held  that  the  duty  of  a  debtor  to 
seek  his  creditor  to  pay  him  does  not  call  the 
debtor  to  go  out  of  the  state,  and  I  find  the 
law  so  stated  In  King  v.  Finch,  60  Ind.  423, 
and  in  Llttell  v.  Nichols'  Adm'r,  Hardin,  66. 
But  this  does  not  seem  to  test  the  question 
of  the  place  of  the  making  of  the  contract 
If  a  contract  be  made  between  parties,  and 
the  creditor  should  remove  to  Maryland  aft- 
erwards, would  that  make  It  a  Maryland  con- 
tract? 

Replication  4:  It  states  that  the  goods  In- 
sured by  the  policy  sued  upon  were  also  in- 
sured In  the  WythevlUe  Insurance  &  Bank- 
ing Company  and  the  Petersburg  Saving  A 
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Insurance  Company,  and  that,  after  tbe  fire, 
agents  of  the  three  companies  met,  and 
sought  to  compromise  tbe  claims  of  plaintiff, 
and  made  an  offer,  which  plaintiff  rejected; 
and  that  afterwards,  before  the  expiration  of 
the  Biz  months,  the  defendant  company 
promised  him  to  pay  him  the  full  mm  stip- 
ulated In  the  policy  without  suit,  In  case  the 
Petersburg  Company  would  pay  him  the  full 
amount  of  Its  policy,  on  which  promise  he 
relied;  and  that  the  Petersburg  Company  did 
pay  him  the  amount  of  Its  policy,  but  the  de- 
fendant refused  to  pay  the  amount  of  Iti 
policy,  and  did  not,  until  long  after  the  ex- 
plration  of  said  six  months  named  In  Its 
policy  as  a  contract  limitation,  refuse  to  pay 
or  decline  to  do  bo,  and  did  not  notify  him 
of  any  purpose  not  to  pay.  The  circuit  court 
rejected  this  replication,  because  It  failed  to 
show  the  date  when  the  promise  to  pay 
ceased;  that  1b,  when  tbe  company  notified 
plaintiff  that  It  would  not  pay.  Tbls  repli- 
cation, as  counsel  for  the  company  concedes, 
alleges  that  during  the  whole  of  the  six 
months  the  company  was  promising  to  pay, 
and  did  not  refuse  to  do  so  until  after  that 
period,  and  then  did  refuse.  Then  tbe  posi- 
tion of  the  drcnlt  court  Is  not  that  the  date 
of  refusal  to  pay  must  be  given,  so  we  may 
see  If  a  part  of  the  six  months  remained 
which  would  afford  a  reasonable  time  for 
suit  before  its  expiration,  as  held  in  Steel  t. 
Insurance  Co.,  47  Fed.  863.  But  even  If  the 
whole  six  months  had  gone  before  a  refusal 
to  pay,  tbe  promise  to  pay  would  be  no  walT- 
er  of  the  limitation,  but  suit  might  be,  and 
must  be,  brought  within  six  months  after  re- 
fusal to  pay,  not  later,  and  that  the  date  of 
refusal  should  appear,  so  It  would  appear  if 
stilt  was  in  six  months  thereafter.  This  de- 
pends upon  whether  the  promise  of  payment 
Is  a  walyer  of  the  clause  of  limitation,  elimi- 
nating it  thereafter  from  the  policy,  and  es- 
topping the  company  from  pleading  it,  or 
merely  operates  to  su8i>end  the  running  of 
time  under  it,  so  long  as  the  promise  lasts, 
until  refusal  to  comply  with  it  Now,  wheth- 
er such  promise  continuing  unexecuted  for  a 
time,  and  then  ended  by  a  refusal  to  perform 
It,  leaving  a  part  of  the  period  reasonably 
sufficient  for  suit,  would  be  a  waiver  of  tbe 
clause,  or  merely  suspend  it  from  the  prom- 
ise to  tbe  refusal  to  fulfill  it,  I  need  not— 
do  not— say.  I  do  say,  however,  that  where 
such  promise  stands  for  the  whole  period  of 
the  limitation.  It  Is  not  a  mere  suspension, 
but  a  waiver  of  the  clause  of  limitation. 
Tbe  mere  pendency  of  negotiations  for  set- 
tlement Is  no  waiver.  McFarland  v.  Insur- 
ance Co.,  6  W.  Ta.  42S.  But  a  promise  to  pay 
ends  controversy,  and  by  it  the  company 
says:  "You  need  not  sue  at  all.  I  will  pay 
without  suit"  It  admits  of  no  other  inter- 
pretation. Thompson  v.  Insurance  Co.,  136 
U.  S,  287,  10  Sup.  Ct  1019,  held  that  a  prom- 
ise to  pay  was  a  waiver,  and  barred  the  com- 
pany from  tbls  defense.  The  court  went  fur- 
ther, saying  that  conduct  of  the  company  in- 


spiring a  hope  and  expectation  on  the  part  ot 
the  Insured  party  that  the  loss  would  be 
amicably  adjusted  would  operate  as  sncb 
waiver  and  estoppel  Tbe  court  beld  it  an 
estoppel  ag^alnst  the  plea,  not  a  mere  suspen- 
sion. It  said  delay  to  sue  would,  in  such 
case,  be  attributable  to  the  company.  It 
said  the  waiver  need  not  be  in  writing.  As- 
surances of  settlement,  which  reasonably 
throw  the  insured  party  off  his  guard,  and 
lull  him  into  security,  will  waive  the  limita- 
tion clause,  and  bar  its  use  by  the  insurance 
company.  Insurance  Co.  v.  Peck,  133  111. 
220,  24  N.  B.  688;  Bonnert  v.  Insurance  Co., 
129  Pa.  St  068,  18  AtL  552;  Insurance  Co.  v. 
McGregor,  63  Tex.  399;  Bish  v.  Insurance 
Co.,  69  Iowa.  184,  28  N.  W.  663;  Martin  v. 
Insurance  Co.,  44  N.  J.  Law,  486;  2  May,  Ins. 
1 488.  Banking  Co.  y.  Myer,  93  111.  271,  holds 
a  promise  to  pay  a  waiver.  We  must  re- 
member that  this  clause  is  fbr  tbe  benefit  of 
tbe  company.  Inserted  by  It  to  limit  the  pe- 
riod for  suit  shorter  than  the  general  law, 
and  it  would  be  unjust  to  allow  it  by  Its  ac 
tlon  to  cause  delay  In  salt,  and  then  plead 
this  clause.  Being  for  Its  benefit  it  may 
waive  It  In  determining  whether  such  prom- 
ise of  payment  is  a  waiver  or  a  mere  sus- 
pension of  running  of  time,  we  must  refiect 
that  the  limitation  clause  is  only  a  matter  of 
contract,  not  like  the  statute  of  Umitation& 
It  either  operates  or  is  entirely  gone  by  rear 
son  of  waiver.  Tbe  statutory  limitation  flxec 
a  period  as  a  bar,  and  then  says  that  when 
there  is  obstruction  to  tbe  prosecution  of  the 
suit  by  absence  or  other  caose  tbe  time  of 
the  obstruction  does  not  count  The  run- 
ning of  time  stops  for  a  time  and  then  begins 
again,— opens  and  expands,— because  tbe  stat- 
ute says  so;  but  not  so  with  this  contractual 
limitation.  Bemmes  v.  Insurance  Co.,  18 
Wall.  158.  But  cases  dted  above  treat  tife 
promise  as  a  waiver  of  the  clause,  not  a 
mere  suspension. 

After  finishing  tbls  opinion,  I  meet  with  tbe 
case  of  Insurance  Oo.  v.  Baker,  163  m.  240,  38 
N.  B.  627,  meeting  the  point  squarely,  holding 
that  "hopes  of  payment  held  out  to  a  plaintiff 
by  an  Insurance  company  as  an  Inducement 
not  to  sue  within  the  time  limited  in  the  policy 
operate  as  a  waiver  of  the  limitation  clause," 
and  that  "when  once  so  waived,  tiie  clause 
will  not,  after  any  substantial  part  of  the  time 
is  lost,  be  revived  by  a  statement  to  the  insur- 
ed that  the  company  is  insolvent,  and  he  can 
make  nothing  by  suit,"  and  that  "after  such 
waiver  the  case  rests  upon  the  regnlar  statu- 
tory limitation."  Of  course,  if  a  lapse  of  part 
of  the  six  months  would  be  a  waiver,  all  of  it 
would.  The  leaning  of  the  opinion  Is  that 
It  Is  a  waiver  regardless  of  time. 

It  is  proper  that  I  should  allude  to  cases 
cited  in  the  circuit  court's  opinion  to  sustain 
the  contention  that  such  promise  only  a  sus- 
pension of  time.  Black  v.  Insurance  Co.,  31 
Wis.  74,  seems  to  bold  it  a  suspension.  Steel 
V.  Insurance  Co.,  47  Fed.  863,  was  where 
there  were  assurances  of  settiement  for  a 


Digitized  by 


Google 


972 


81  SOUTBHASIBRN  REiPOBTBB. 


(W.  V*. 


time,  but  then  repudiated,  and  seven  months 
remained  before  the  end  of  the  period  for 
suit,  which  the  court  held  a  reasonable  time 
for  suit  It  admitted  that,  if  all  the  time 
had  gone,  It  would  prevent  the  company  from 
pleading  the  limitation.  Bamum  v.  Insur- 
ance Co.,  S7  N.  Y.  188,  not  in  point  There 
were  proofs  of  loss,  then  negotiations  as  to 
amended  proofs,  and  under  all  the  cases  the 
contract  limitation  could  ndt  start  till  proof 
of  loss  or  time  thereafter  given  for  payment, 
and  the  court  held  that  cause  of  action  did 
not  accrue  until  dose  of  negotiatlonB  for 
amended  proofs.  It  did  not  bold  that  prom- 
ise of  payment,  after  accrual  of  action,  and 
within  the  period,  would  be  a  mere  suspen- 
sion. Insurance  Oo.  v.  Fish,  71  III.  621,  does 
not  decide  this  point  It  decides  that  pend- 
ing negotiations,  suit  need  not  be  brought; 
thus  sustaining  the  proposition  that  conduct 
Indicating  adjustment  will  be  a  waiver, 
rather  than  holding  it  a  mere  suspension.  It 
cites  Insurance  Co.  v.  Chestnut  60  111.  116, 
which  holds  that  an  adjustment  and  promise 
to  pay  would  waive  the  limitation  clause,— 
an  authority  to  sustain  me.  And  It  dtes  a 
case  In  25  ni.  466  (Insurance  Co.  v.  Whlte- 
hiU),  holding  the  same.  So  the  71  IlL  case 
is  no  authority  on  the  point  and.  If  it  were, 
Is  overborne  by  older  and  later  Illinois  deci- 
sions. 

By  reason  of  the  rejection  of  replication  4, 
we  reverse  and  remand  for  further  proceed* 
lugs. 


(45  W.  Va.  «M) 

BENNBTT  v.  PEBRCBI  et  aL 

(Supreme  Court  of  Appeals  of  West  Ylrginla. 
Dec.  14,  1898.) 

Bquitt  Plbadino  —  Vendor  ajtd  Purohasbb  — 
Trn.c— Priob— Marribd  Womcn— Dbeds 

— A0KNOWI.>DGIfIINT. 

1.  If  an  answer  presents  no  bar  to  the  bill,  or 
contains  some  matter  not  material,  exception 
should  be  made  to  it,  pointing  out  defects,  and 
not  a  mere  general  objection  should  be  made. 

2.  A  purchaser  who  has  accepted  a  deed  of 
general  warranty  must  generally  pay  the  pur- 
chase money,  and  looli  to  the  warranty  for  in- 
demnity against  bad  title;  but  if  the  grantor  is 
insolTent,  or  the  warranty  not  binding,  he  will 
not  be  compelled  to  pay,  if  the  title  is  defective, 
though  he  has  not  yet  lost  from  its  defect. 

3.  A  deed  for  land  by  a  married  woman  alone, 
as  one  living  separate  and  apart  from  her  hus- 
band, mnst  recite  that  fact,  as  also  the  fact 
that  the  land  is  her  sole  and  separate  estate; 
otherwise,  the  deed  is  void. 

4.  A  certificate  of  acknowledgment  of  a  deed 
for  real  estate  made  by  a  married  woman  alone, 
as  one  living  separate  and  apart  from  her  hus- 
band, must  state  that  it  has  been  proven  to  the 
satisfaction  of  the  officer  that  the  real  estate 
is  the  sole  and  separate  propei'ty  of  the  woman, 
and  that  she  was  at  the  date  of  the  deed,  and 
still  is,  at  the  date  of  the  certificate,  Uving  sep- 
arate and  apart  from  her  husband;  otherwise, 
the  deed  is  void. 

(Syllabus  by  the  Court) 

Appeal  from  circuit  court,  Barbour  county; 
Joim  H.  Holt  Judge. 


J.  Hop  Woods,  for  appellant  Daytoa  k 
Dayton  and  Mr.  Blue,  for  appellees. 

BRANNON,  P.  This  suit  was  In  eqol^.  In 

the  circuit  court  of  Barbom:  county,  to  sell  a 
tract  of  land  for  purchase  money,  for  wblch  a 
lien  was  reserved  \a  a  deed  from  Maggie  Ben- 
nett the  plaintiff,  to  W.  N.  Pierce,  defendant 
resulting  in  a  decree  of  sale,  from  which 
Pierce  appeals. 

Pierce  tendered  an  answer,  which  was  re- 
jected. The  court  went  on  to  decree  on  the 
bill  as  confessed.  The  appellant  assigns  the 
rejection  of  this  answer  as  error.  Ttie  an- 
swer was  rejected  on  mere  general  objecticm, 
no  cause  of  objection  being  specified.  I  sup- 
pose It  was  Intended  as,  in  effect  a  demurrer, 
asserting  that  the  answer  presented  no  bar. 
I  question  whether,  under  strict  equity  prac- 
tice, an  answer  can  be  thus  rejected  without 
exception.  Likely,  If  the  answer  presents  no 
bar  to  the  bill.  Its  rejection  on  a  general  ob- 
jection would  be  good  on  appeal  It  would  be 
dangerous  If  the  answer  contained  some  good, 
some  bad,  matters,  as  the  overruling  of  a 
general  objection  would  not  then  be  error. 
There  Is  no  demurrer  to  an  answer.  Objec- 
tion must  be  made  by  exception.  Eixceptiona 
are  not  formal,  but  must  be  written  and  point 
out  grounds  of  exception.  It  Is  better  prac- 
tice to  use  them,  though  I  think  the  practice 
Is  loose  with  all  of  us  In  this  state  under  this 
head.  We  let  answers  go  In  for  what  they 
are  worth,  and  go  on  to  proof  on  botb  sides, 
and  spend  much  time  and  cost  and  at  last 
the  whole  answer,  or  parts  of  It  are  beld  to 
present  no  bar.  The  court  would,  at  the  start 
have  rejected  the  whole  or  parts  of  the  an- 
swer if  called  on  by  exceptions,  and  thus 
saved  much  cost  and  delay.  By  exceptions, 
we  eliminate  from  the  case  answers  present- 
ing no  bar  In  law,  or  such  parts  as  do  not 
and  shorten  the  case.  1  S^nc  PL  &  Prac  886; 
Richardson  v.  Donehoo,  16  W.  Va.  685.  And 
I  Just  notice  that  Judge  Lucas  entertained  tbe 
same  doubt  I  entertain,  whether  such  an  ob- 
jection can  avail  a  plaintifT,  In  Arnold  v. 
Slaughter,  36  W.  Va.  588,  15  S.  E.  250.  Such 
general  objection  may,  under  the  liberal  mles 
of  equity  practice,  be  good  where  it  goes  to 
the  whole  answer  as  presenting  no  bar,  but 
will  not  avail  where  only  some  matters  are 
objectionable. 

Let  us,  then,  see  whether  this  answer  pre- 
.sents  a  bar.  It  alleges  that  Mrs.  Bennett  de- 
rived title  through  certain  deeds  from  par- 
ties who  were  heirs  of  John  Dalton,  some  of 
them  married  women,  and  It  points  out  that 
certificates  of  theh:  privy  examination  were 
defective.  One  of  these  deeds,  dated  Feb-, 
ruary  18,  1880,  is  fatally  defective,  In  the  fact 
that  the  certificate  as  to  four  married  women 
omits  the  requisite  statement  "and  having 
the  writing  aforesaid  fully  explained  to  them." 
Watson  V.  Michael,  21  W.  Va.  568.  The  deed 
of  December  7,  1882,  Is  bad  because  tbe  jus- 
tice certifies  that  Phebe  Male  and  husband  ap- 
peared together,  and  made  a  Joint  acknowl- 
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edgment,— bad  under  McMnBen  y.  Bgan,  21 
W.  Va.  288w  And  It  to  bad  because  In  tlie 
second  clanae  of  the  certificate  it  saye:  "And 
the  said ,  wi of  the  said ,  be- 
ing at  the  time,"  etc.,  not  giving  name  of  bus- 
baud  or  wife;  rendering  this  second  part, 
containing  easentials,  nugatory.  The  deed  of 
February  6,  18S1,  is  void  as  to  Ary  J.  Baines, 
as  it  does  not  show  on  its  face  that  the  land 
is  her  separate  estate,  and  she  living  separate 
and  apart  from  her  husband.  No  authority 
is  cited  for  this  position,  sare  section  3,  c.  66, 
Code  186S;  but  that  seems  all-sufilcient  I 
bare  not  met  with  any  case.  It  is  not  neces- 
sary to  give  authority  to  show  that  at  com- 
mon law  a  married  woman  cannot  convey 
land,  and  can  now  convey  only  as  statute  al- 
lows. Under  our  statute,  a  wife  cannot  con- 
vey even  her  separate  land  without  her  bus- 
band  in  some  way  uniting  in  the  deed,  ex- 
cept that,  if  she  Is  living  separate  and  apart 
from  him,  she  may  alone  convey;  but  she 
must  do  so  in  the  mode  pointed  out,  and  that 
is  that  the  deed  shall  recite  that  the  land  is 
her  sole  and  separate  property,  and  that  she 
is  living  separate  and  apart  from  her  hus- 
band; and,  further,  the  certificate  of  aclinowl- 
edgment  must  show  that  it  was  proven  to  the 
satisfaction  of  the  officer  making  it  that  such 
were  the  facts.  These  matters  are  not  recited 
in  this  deed.  I  think,  too,  the  certificate  is 
defective  in  not  stating  that  it  was  proven 
"to  his  satisfaction"  that  the  property  was  her 
sole  and  separate  property,  and  that  she  was 
living  separate  and  apart  from  her  huslmnd; 
and  the  Code  says  that  the  certificate  must 
state  that  "all  of  said  facts  were  shown  to 
the  satisfaction"  of  the  ofilcer.  It  requires 
him  to  say  that  the  proof  shoiwed  these  tacts 
to  his  satisfaction.  It  requires  his  finding  on 
the  evidence.  Strictness  is  required,  because 
it  may  turn  out  otherwise,  and  the  deed  be 
overthrown.  The  certificate  merely  says  that 
Mrs.  Barnes  made  aflldavlt  that  the  land  was 
her  sole  and  separate  estate,  and  hardly  that 
she  was  living  separate.  As  a  married  woman 
can  only  convey  as  statute  points  out,  and  the 
cases  require  close  compliance  with  their  re- 
quirements, I  think  tills  is  a  fatal  defect 
Every  material  fact  must  be  stated  in  the 
certificate,  to  make  a  deed  valid.  1  Am.  & 
Eng.  Enc.  Law,  538.  These  are  material  facts. 
Deeds  are  not  good  if  they  do  not  exist.  The 
Justice  must  find  them.  These  defects  make 
these  deeds  null  and  void  as  to  the  married 
women.  They  never  conferred  their  estates 
in  the  land. 

Next  comes  the  question,  shall  Pierce  be 
compelled  to  pay  the  balance  of  purchase  mon- 
ey with  these  grave  defects  in  the  title  of  his 
grantor?  Heavner  v.  Morgan,  30  W.  Va.  335, 
4  S.  E.  406,  and  Id.,  41  W.  Va.  428,  23  B.  E. 
S74,  would  answer  "No,"  as  those  cases  say 
that  equity  will  not  force  a  purchaser  to  com- 
plete an  executory  contract,  and  pay  purchase 
money,  when  there  is  a  defect  of  title.  But 
that  was  a  case  of  an  executory  contract; 
this  is  a  case  of  a  deed  with  general  warranty. 


Must  the  pnrcfaaaer  pay,  and  wait  tiU  he  is  at- 
tacked, and  then  resort  to  his  warranty? 
There  is  a  dUCerence,  but  the  subject  i>i  so 
trite  that  I  will  not  rediscuss  It.  but  simply 
refer  to  opinion  in  McClaugherty  v.  Croft 
43  W.  Va.  270,  272,  27  S.  E.  246,  showing  that, 
where  one  accepts  a  deed  with  general  war- 
ranty, he  will  not  be  compelled  to  pay  pur- 
chase money,  and  thus  lose  a  fund  in  his  own 
hands  for  Indemnity,  where  the  grantor  Is  in- 
solvent, and  title  defective.  There  are  two 
reasons  why  that  law  should  be  applied  In 
this  case.  The  answer  alleges  Maggie  Ben- 
nett's insolvency.  Under  the  general  objec- 
tion to  the  answer,  it  must,  as  if  on  demurrer, 
be  taken  as  true.  But  it  alleges,  and  it  is 
shown  by  the  deed,  that  Maggie  Bennett  is  a 
married  woman,  and  therefore  her  warranty 
does  not  bind  her  to  the  personal  covenant  of 
warranty,  but  only  to  pass  her  estate  in  the 
land.  Code  1891,  c.  73,  §  6;  Sine  v.  Fox,  38 
W.  Va.  521,  11  S.  B.  218.  Counsel  would 
here  draw  a  distinction,  saying  that  this  rule 
does  not  apply  where  the  land  is  separate  es- 
tate, and  that  in  such  case  the  covenant  does 
bind  the  woman  as  if  single,  and  that  Shie  v. 
Fox  was  not  the  case  of  a  deed  of  separate 
estate.  But  there,  is  the  positive  provision 
that  such  covenant  shall  not  bind  the  wife 
personally,  and  there  is  no  exception  of  a  deed 
for  separate  estate,  though  that  section  pro- 
vides as  to  conveyance  by  a  wife  living  alone, 
of  her  separate  estate.  Only  the  legislature 
can  put  such  an  exception  in  the  statute. 
Here  we  must  remember  that  by  common  law 
a  married  woman  cannot  contract.  Whether, 
by  law  at  the  date  of  this  deed  (June  27, 
1896),  this  covenant  would  bind  her,  if  it  ware 
not  for  section  6,  c.  73,  limiting  Its  effect,  it  is 
not  necessary  to  say;  but  as  to  this  particular 
contract  that  limitation  stands  In  the  Code 
unchang^ 

Counsel  argue  that  Pierce  must  wait  till  his 
title  is  attacked.  Not  so.  He  Is  a  defendant 
seeking  to  keep  in  his  pocket  a  fund  for  his 
indemnity. 

Counsel  for  Mrs.  Bennett  also  say  that  it 
has  been  17  years  since  these  defective  deeds 
were  made,  and  that  the  rights  of  these  mar- 
ried women  were  barred  by  limitation  and 
laches.  As  to  limitation:  If  this  land  was 
not  separate  estate,  limitation  would  not 
operate  against  the  married  women  until  the 
death  of  their  husbands;  otherwise,  if  It  was 
separate  estate.  Code,  c.  104,  {  3;  Randolph 
V.  Casey,  43  W.  Va.  289,  27  S.  B.  231.  The 
record  does  not  tell  us  when  John  Dalton  died, 
and  the  land  vested  in  his  children;  whether 
It  was  before  or  after  April  1,  1869.  The  hus- 
bands are  presumed  to  be  yet  livhig.  More- 
over, there  is  nothing  to  show  that  Rolley  C. 
Bennett,  grantee  in  the  defective  deeds,  or 
Pierce,  grantee  of  Maggie  Bennett,  ever  tiad 
actual  possession.  Deeds  confer  constructive 
possession;  but,  under  the  statute,  actual  po» 
session  must  be  shown  by  him  asserting  it 
Industrial  Co.  v.  Scbultz,  48  W.  Va.  470.  27 
S.  B.  266;  Kolner  y.  Bankin's  Heirs,  U.  Qrat 
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420;  Overton's  Heirs  ▼.  Daylsson,  1  Orat. 
211;  Bosw.  Llm.  g  236.  It  is  nnquestlonable 
that  where  a  purchaser  takes  actual  posses- 
sion under  a  deed  purporting  to  convey  legal 
title,  and  not  under  an  executory  contract,  the 
possession  of  grantee  Is  adverse  to  the  vendor 
(Core  V.  Faupel,  24  W.  Va.  238).  Even  If  the 
deed  Is  void  (Randolph  r.  Casey,  43  W.  Va. 
289,  27  S.  E.  231;  Swann  v.  Thayer,  36  W. 
Va.  46, 14  &  E.  423;  Mullen's  Adm'r  v.  Carp- 
er, 37  W.  Va.  215,  16  S.  B.  527).  So,  if  It 
should  appear  that  John  Dalton  died  after 
April  1,  1869,  descent  casting  on  bis  daughters 
a  separate  estate,  and  that  RoUey  C.  Bennett 
and  Pierce,  taldng  their  actual  possession,  had 
such  possession  for  10  years,  the  married 
women  would  be  barred,  and  time  would  cure 
the  vice  in  said  deeds;  but  the  facts  on  which 
this  proposition  rests  are  not  before  us.  It  is 
not  necessary  to  discuss  laches  of  these  mar- 
ried women,  as  it  is  a  question  of  statutory 
limitation.  If  the  statute  does  not  bar  out 
their  title,  laches  will  not;  and,  if  the  statute 
applies.  It  Is  useless  to  consider  laches.  This 
rejected  answer  presented  a  good  bar  to  the 
Mil  until  it  was  repelled,  and  It  was  error  to 
reject  It  We  therefore  reverse  the  decree, 
and  remand  the  case,  with  direction  to  allow 
the  answer  to  be  filed. 


(«  w.  Y«.  lU) 

SHUFFLIN  V.  HOTTSB  et  al. 

(Snpreme  Ooort  of  Appeals  of  West  Virginia. 

Dee.  17,  1808J 

liSASB  BT  LlFB    TBMAST— DOBATIOIT— DbATH  OT 
LiFK  Tbnast. 

1.  The  word  "land"  in  section  1,  c  94,  Code, 
is  osed  in  a  restricted  sense  to  denote  agricul- 
tural or  farming  land,  and  not  town  lots  used 
for  building  purposes  alone. 

2.  All  unexpired  leases  given  by  a  life  tenant 
on  town  lots  used  for  building  purposes  alone 
terminate  with  the  death  of  such  life  tenant, 
and  do  not  continue  In  force  until  the  end  of  the 
current  year. 

(Syllabus  by  the  Court.) 

Error  to  circuit  court,  Tyler  county;  R.  H. 
Freer,  Judge. 

Suit  by  M.  B.  Shnfflln  against  House  & 
Hermann  and  others.  Judgment  for  plain- 
tiff, and  defendants  bring  error.     Reversed. 

Robt  McBldouney,  George  W.  McCoy,  and 
Howard  &  Handlan,  for  plaintiffs  In  error. 
T.  P.  Jacobs  and  F.  D.  Young,  for  defendant 
In  error. 

DENT,  J.  a  Stephens  and  Amanda  Ste- 
phens, holding  a  life  tenancy  In  a  certain  lot 
In  the  town  of  Slstersvllie,  Tyler  county,  W. 
Va.,  with  remainder  In  Clara  E<.  Jones,  leased 
the  same  to  M.  B.  Shufflin  for  the  period  of 
from  one  to  five  years,  ending  on  the  12th 
day  of  May,  1897.  This  lease  was  after- 
wards extended  to  the  1st  day  of  April,  1900. 
Clara  E.  Jones  did  not  consent  to  or  Join  in 
either  of  the  leases.  Amanda  Stephens,  the 
surviving  life  tenant,  died  the  2d  day  of  Jan- 
n«ry,  1897.     In  the  meantime  M.  B.  Shufllin 


sublet  the  property  to  House  &  Hermann  at 
the  rate  of  |150.  House  &  Hermann  paid 
Shufflin  up  to  including  the  date  of  the  death 
of  Mrs.  Stephens,  and  then  released  the  prop- 
erty from  Mrs.  Jones.  Shufflin,  claiming  the 
rent  from  Mrs.  Stephens'  death  up  to  the  end 
of  the  current  year,  to  wit,  12th  May,  1897, 
'levied  two  distress  warrants  on  the  property 
of  House  &  Hermann.  They  gave  forthcom- 
ing bonds,  and  this  suit  Is  on  such  bonds  to 
recover  the  balance  of  such  rent  The  cir- 
cuit court  gave  Judgment  against  the  defend- 
ants for  the  sum  of  $360,  and  they  come  to 
this  court 

The  only  question  presented  Is  as  to  wbetii- 
er  M.  B.  Shufflin  or  Clara  E.  Jones  Is  enti- 
tled to  the  rent  from  the  2d  day  of  January, 
1897,  to  the  12th  day  of  May,  1887,  being 
from  the  date  of  the  death  of  Mrs.  Stephens 
to  the  end  of  the  current  year  of  the  leasehold. 
All  unexpired  leases  made  by  a  life  tenant 
terminate  at  his  death,  except  as  otherwise 
provided  by  statute.  Gear,  Landl.  &  Ten.  I 
21;  1  TayL  Landl.  &  Ten.  p.  121,  S  IK;  12 
Am.  &  Eng.  Enc.  Law.  p.  758,  note  1.  Code, 
c.  94,  S  1,  provides  that  "If  there  be  tenant 
for  life  or  other  uncertain  Interest  In  land 
which  Is  let  to  another,  the  lessee  may  bold 
the  land  to  the  end  of  the  current  year  of 
the  tenancy,  payhig  rent  therefor;  tbe  rent 
if  It  be  reserved  In  money  shall  be  appor- 
tioned between  the  tenant  for  life  or  other 
uncertain  interest  or  his  personal  represent- 
ative, and  those  who  succeed  to  the  land." 
This  provision  the  plaintiff  Insists  go-vema  in 
this  case,  while  the  defendants  Insist  that  it 
only  applies  to  lands  used  for  agrlcnltnral 
purposes,  and  not  to  town  lots  or  other  real 
estate  where  the  rent  Is  payable  monthly 
in  money.  The  word  "land"  In  this  section 
was  no  doubt  used  In  a  restricted  sense  to 
denote  agricultural  land  rented  for  an  annual 
rental,  for  the  purpose  of  encouraging  agri- 
culture and  securing  to  the  tenant  the  bar- 
vest  that  he  might  sow.  2  Minor,  Inst  pp. 
101,  102.  Where  the  reason  of  the  law  fails, 
the  law  Itself  Is  at  an  end.  "The  word 
'land'  has  two  senses,  one  general  and  one 
restricted.  It  it  occurs  accompanied  with 
other  words  which  either  in  whole  or  In  part 
supply  the  difference  between  the  two  sena^. 
that  is  a  reason  for  taking  It  In  its  less  gen- 
eral sense;  e.  g.  in  a  grant  of  lands,  mead- 
ows, and  pastures,  the  former  word  is  held  to 
mean  only  arable  land.  Burt  Heal  Prt^. 
183;  Cro.  Ells.  476,  669;  2  And.  123;  Van 
Gorden  v.  Jackson.  6  Johns.  440."  Bonv. 
Law  Diet  The  reason  for  taking  the  word 
"land"  In  Its  less  general  sense  as  farming 
or  agricultural  land  is  from  the  context  and 
the  true  purpose  of  the  enactment  being  to 
secure  to  the  person  who  sows  and  cultivates 
the  right  to  reap  and  enjoy.  In  the  case  of 
town  property  no  such  necessity  exists.  It 
the  statute  was  applicable,  all  the  tenant 
could  do,  even  thereunder,  would  be  to  col- 
lect the  rent  and  pay  it  over  to  the  remain- 
der-man.    He  Is  only  entitled  to  the  rent  op 
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to  the  date  of  the  death  of  the  life  tenant 
Why,  then,  permit  him  to  collect  rent  which 
Itoiongs  to  another,  or  retain  control  of  prop- 
erty In  which  he  has  no  possible  Interest? 
With  agricultural  land  It  is  different.  A. 
yearly  rental  or  a  portion  of  the  crop  is  usu- 
ally reserved,  and  according  to  common  law 
the  subtenant,  in  case  of  the  death  of  the  life 
tenant,  was  entitled  to  the  emblements.  The 
object  of  the  statute  was  to  declare  the  com- 
mon law  and  make  It  effective,  and  was  in 
no  sense  to  apply  to  town  property  rented 
for  a  monthly  rental,  of  whatever  term.  As 
to  such  property  Its  provisions  .have  no  ap- 
plication, and  are  wholly  unnecessary  and 
useless.  Therefore  the  circuit  court  erred  in 
rendering  Judgment  for  the  plaintiff,  and  the 
same  is  reversed,  and  Judgment  Is  entered 
for  the  defendants. 

(tf  W.  Va.  7») 

JONES  T.  SHUFPLIN. 

(Supreme  Court  of  Appeals  of  West  Ylrglnla. 
Dec.  17,  1888.) 

Appbai. —  Objections  kot  Hadb  Bblow  —  Lira 
Tbhasot— Rights  op  Remaindeh-Man. 

1.  An  objection  to  a  bill  in  chancery,  made  for 
the  first  time  in  this  court,  for  the  reason  that 
it  is  not  signed  by  counsd,  will  not  be  enter- 
tained. 

2.  After  the  expiration  of  a  life  tenancy  In  a 
town  lot  by  death,  and  the  termination  of  a 
lease  thereunder,  the  lessee  cannot  remove  build- 
ings put  on  such  lot  during  the  continuance  of 
such  tenancy.  Such  buildings  become  a  part 
of  the  realty,  and  go  to  the  person  entitled  to 
the  remainder. 

(SyUabas  by  the  Oourt) 

Appeal  from  circuit  conrt,  Tyler  county;  R. 
H.  Freer,  Judge. 

BUI  by  Clark  B.  Jones  against  M.  B.  Shnf- 
filn.  Decree  for  plaintiff.  Defendant  appeals. 
Affirmed. 

Thos.  P.  Jacobs  and  V.  D.  Toung,  for  appel- 
lant Robert  McEldowney  and  O.  M.  McCoy, 
for  appellee. 

DENT,  J.  S.  Stephens  and  Amanda  Ste- 
phens, holding  a  life  tenancy  in  a  certain  lot 
In  the  town  of  Sistersville,  Tyler  county,  W. 
Va.,  with  remainder  in  Clara  E.  Jones,  leased 
the  same  to  M.  B.  Shufllin  for  a  period  of 
years  extending  to  the  1st  day  of  April,  1900. 
Clara  B.  Jones  did  not  consent  to  or  Join  In 
either  of  these  leases  (there  being  two  of 
them),  but,  on  being  applied  to,  positively  re- 
fused to  do  80.  To  the  first  lease  Mrs.  J.  S. 
Jones  (now  Mrs.  Shufflin)  was  a  party,  but 
she  was  not  made  a  party  to  this  suit  These 
leases  were  terminated  by  the  death  of  the 
surviving  Ufe  tenant,  Mrs.  Amanda  Stephens, 
the  2d  day  of  January,  1887.  See  Shufilhi  t. 
House  (decided  at  this  term)  31  S.  E  974. 
During  their  existence  M.  B.  Shufflin  erected 
a  large  frame  building  on  the  lot  which  he 
leased  to  House  &  Herman,  who  were  in  the 
occupancy  thereof  at  the  time  the  leases  ter- 
minated. This  building  was  constructed  on  a 
good,  firm   foundation,   and  was  connected 


with  the  street  sewerage,  at  the  expense  of 
the  life  tenancy.  Defendant  Shufflin  under- 
took, after  the  termination  of  his  lease  afore- 
said, to  remove  the  building  from  the  lot 
Clara  E.  Jones,  plaintiff,  enjoined  such  re- 
moval, and,  at  the  hearing  of  the  cause  on  bill 
and  answer,  general  replication,  and  deposi- 
tions, the  Injunction  was  perpetuated.  The 
defendant  appeals,  and  claims:  First  That 
the  bill  was  not  signed  by  an  attorney.  This 
Is  an  objection  that  should  have  been  taken  in 
the  circuit  court,  and  cannot  be  taken  for  the 
first  time  In  this  court  Second.  That  Mrs. 
J.  S.  Jones  was  not  made  a  party,  while  she 
is  a  party  to  the  leases,  or  one  of  them.  There 
Is  nothing  to  show  that  she  was  attempting 
to  remove  the  building,  and  It  will  be  time 
enough  to  enjoin  her  when  she  does  under- 
take to  do  so.  She  was  not  a  necessary  par- 
^,  as  no  relief  is  sought  against  her. 

Defendant  insists  he  had  a  right  to  remove 
the  building— First,  because  his  tenancy  had 
not  terminated;  and,  second.  It  remained  bis 
by  virtue  of  the  law  of  fixtures.  The  first 
of  these  questions  is  settled  adversely  to  de- 
fendant's claim  in  the  case  of  Shufflin  v. 
House,  before  cited.  As  to  the  second  ques- 
tion, the  law  Is  well  settled  that  the  remain- 
der-man is  entitled  to  the  property  with  all 
Improvements  thereon  at  the  expiration  ot 
the  life  tenancy.  In  the  case  of  White  v. 
Amdt  1  Whart  81,  It  Is  held:  "(1)  Even  as 
between  landlord  and  tenant,  fixtures  erect- 
ed by  the  latter,  and  which  he  is  entitled  to 
remove,  must  be  removed  during  the  term; 
after  the  expiration  of  the  term  the  tenant 
can  neither  remove  them  nor  recover  their 
value  from  the  landlord.  (2)  This  rule  pre- 
vails more  strictly  between  tenant  for  life  or 
his  lessee  and  the  remainder-man,  the  latter 
of  whom  is  not  bound  by  any  agreement  be- 
tween the  tenant  for  life  and  his  lessee  under 
which  the  lessee  may  have  erected  buildings 
on  the  land."  Haflick  v.  Stober,  11  Ohio  St 
482;  Austell  t.  Swann,  74  Oa.  278;  Dean  t. 
Feely,  69  Ga.  804.  The  plaintiff,  being  enti- 
tled to  the  remainder,  and  not  having  consent- 
ed to  the  lease,  is  in  no  wise  bound  thereby, 
and  the  improvements  come  to  her  as  though 
they  had  been  placed  thereon  by  a  stranger. 
If  a  building  is  erected  on  land  agrainst  the 
will  of  the  landowner,  or  without  his  consent 
It  becomes  realty,  and  cannot  be  removed 
therefrom  without  the  commission  of  waste. 
Bonney  y.  Foss,  62  Me.  248;  Cannon  v.  (^pe- 
land,  43  Ala.  252;  Dart  T.  Hercules,  67  III. 
446;  Honzik  v.  Delaglise,  66  Wis.  494,  27  N. 
W.  171.  The  defendant  in  this  case  acted 
with  open  eyes.  He  erected  the  building 
against  the  consent  and  against  the  known 
will  of  the  plaintiff.  He  allowed  It  to  remain 
until  after  the  expiration  of  the  life  tenancy 
and  the  termination  of  his  lease,  and  thereby. 
If  be  might  have  done  so  before,  he  cannot  re- 
move the  same.  It  has  become  a  part  of  th« 
realty,  and  belongs  to  the  plaintiff.  The  conrt 
did  right  to  perpetuate  the  Injunction,  and  its 
decree  is  affirmed. 
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MYERS  et  al.  ▼.  MILLER  et  bL 

iSupreme  Court  of  Appeals  of  West  Yirginb. 
Dec.  10,  188S.) 

BlTBROOATIOir— BURETIBS  OM  OPFICtAI.  BO!7D. 

Sureties  on  the  official  bond  of  a  aherifiC, 
upon  being  compelled  to  make  good  the  default 
of  their  principal,  will,  by  the  fact  of  payment, 
become  equitable  assignees,  and  be  subrogated 
to  the  position  of  the  state  in  respect  of  all  its 
securities,  liens,  and  priorities,  for  the  purpose  of 
enforcing  reimbursement  from  their  principal. 
(Syllabus  by  the  Court) 

Appeal  from  circuit  court,  Berkeley  county; 
B.  B.  Faulkner,  Judge, 

Bill  by  S.  N.  Myers  and  others  against 
Charles  H.  Miller  and  others.  From  the  de- 
cree, defendant  D.  W.  Shaffer  appeals.  Af- 
firmed. 

Faulkner  A  Walker,  U.  S.  G.  Pltzer,'  and  J. 
N.  Wlsner,  for  appellant  Flick,  Westenhaver 
ft  Baker  and  Daniel  B.  Lucas,  for  appellees. 

McWHORTBB,  J.  S.  N.  Myers,  P.  0.  Cur- 
tis, K.  Creque,  G.  W.  Buxton,  W.  8.  Miller, 
James  M.  Yanmetre,  John  H.  Miller,  J.  R. 
Brown,  and  Thomas  H.  Byers,  sureties  on  the 
official  bond  of  Charles  H.  Miller,  sheriff  of 
Berkeley  coimty,  filed  their  bill  In  the  clerk's 
office  of  the  circuit  court  of  said  county,  at 
the  December  rules,  1895,  against  said  Charles 
H.  Mnier;  Q.  P.  Mffler,  in  his  own  right  and 
as  trustee;  George  M.  Vanmetre;  W.  S.  Small 
and  John  W.  Porterfleld,  partners  trading  as 
Small  &  Co.;  R.  L.  Tliomas;  M.  A.  Lamon; 
J.  H.  MUler,  J.  William  Miller,  and  A.  C. 
Miller,  late  partners  trading  as  J.  H.  Miller 
&  Sons;  George  W.  Trimble;  D.  W.  Shaffer; 
S.  S.  Felker;  the  National  Bank  of  Martlna- 
butg,  a  corporation;  the  People's  National 
Bank  of  Martinsburg,  a  corporation;  the  Citi- 
zens' National  Bank  of  Martinsburg,  a  cor- 
poration; E.  L.  Homer;  C.  M.  Pine;  J.  Lu- 
ther Ropp;  William  Rntledge;  Thomas  Kearns; 
John  Simpson;  L.  C.  Gerling;  George  W. 
Feldt;  Alex.  Clohan;  Q.  P.  Rlner;  D.  A. 
Beard;  I.  W.  Wood;  J.  M.  Small;  El  W. 
Yanmetre;  Berkeley  County  Canning  Com- 
pany, a  corporation;  James  Oliver;  J.  H. 
Racey;  D.  F.  Homer;  T.  A.  Potts;  Joseph 
E.  Potts;  Clara  E.  Blondell;  J.  A.  Blondell; 
ihe  Martinsburg  Mining,  Manufacturing  &  Im- 
provement Company,  a  corporation;  George 
M.  Bowers,  H.  C.  Berry,  James  J.  Thompson, 
Tames  H.  Smith,  Levi  Williamson,  Moses  My- 
ers, James  W.  Robinson,  D.  S.  Griffith,  and 
M.  T.  Ingles,  special  commissioners  in  chan- 
:ery  cause  of  E.  B.  Faulkner  and  others,  ad- 
ministrators, etc.,  against  Melvlna  Grantham 
and  others,— alleging:  That  on  the  27th  of 
April,  1896,  the  state  of  West  Ylrglnia  recov- 
ered in  the  circuit  court  of  Kanawha  county 
against  the  defendant  Charles  H.  Miller,  late 
sheriff  of  Berkeley  county,  and  the  said  plain- 
tiffs, as  sureties  on  his  official  bond,  a  judg- 
ment for  the  sum  of  $10,076.03,  with  Interest 
thereon  at  the  rate  of  12  per  cent,  per  annum 
from  that  date  until  paid,  and  the  sum  of 


$28.90  costs,  and  exhibited  a  copy  of  tbe  Judg- 
ment That  writ  of  summons  in  the  actfon 
In  which  sold  judgment  was  rendered  against 
all  of  said  defendants  was  issued  on  the  13tb 
day  of  December,  IS&i,  and  was  served  on 
the  defendant  Charles  H.  Miller  and  the 
other  defendants  on  the  19th  day  of  Decem- 
ber, 1894 ;  and,  by  virtue  of  the  statute  In  such 
case  made  and  provided,  the  said  Judgment 
became  and  Is  a  lien  on  all  the  real  and  per- 
sonal property  owned  by  the  said  Charles  H. 
Miller  and  the  other  defendants  from  tbe  day 
on  which  the  summons  In  said  action  was 
served  on  them.  That  on  and  prior  to  the 
6th  day  of  August,  1896,  they,  tbe  said  sure- 
ties of  said  MlUer,  were  obliged  to  pay,  and 
did  pay,  unto  I.  Y.  Johnson,  the  auditor  of  the 
state  of  West  Ylrglnia,  and  the  person  en- 
titled by  law  to  receive  the  said  Judgment. 
Interest,  and  costs,  the  full  amount  of  such 
judgment  principal,  Interest  and  coats,  and 
took  from  said  auditor  an  assignment  and 
transfer,  and  without  recourse  on  the  said 
state,  of  all  its  right  title,  and  intereat  In  and 
to  said  Judgment,  and  the  right  to  enforce  tbe 
lien  thereof  for  tbe  puri>ose  of  collecting  the 
same  out  of  any  property  of  the  said  Cbaries 
H.  Miller,  the  principal  debtor;  by  means 
whereof  tiiey  daim  to  be  subrogated  to  tbe 
lien  of  the  state  as  of  the  19th  day  of  De- 
cember, 1894,  on  the  real  and  personal  prop- 
erty of  said  Charies  H.  Miller.  That  an  exe- 
cution was  Issued  on  said  judgment  on  the 

day  of  August,  1895,  and  delivered  to 

the  sheriff  of  Berkeley  county,  and  an  abstzact 
thereof,  together  with  the  Indorsement  of  the 
sheriff  thereon,  was  duly  docketed  in  tbe  exe- 
cution lien  dodcet  for  the  county  of  Berkeley, 
but  that  tiiey  are  unable  to  realize  anytUng 
under  said  execution  out  of  tiie  real  or  per- 
sonal assets  of  said  Charles  H.  Miller,  owing 
to  the  fact  that  it  was  improper  for  him  to 
make  sale  of  real  estate,  because  of  the  cloud 
upon  his  title  to  all  of  said  real  estate  as 
hereinafter  mentioned,  and  therefore  tiie 
whole  amount  Is  still  due  and  owing  to  tiie 
said  plaintiffs.  They  then  proceeded  to  set 
out  the  real  estate  of  which  said  Charles  H. 
Miller  was  seised,  and  the  various  judgments 
recovered  by  the  other  defendants  to  this  bUl, 
and  prayed  that  all  the  creditors  holding  liens 
against  the  real  estate  of  said  Charles  H. 
Miller  might  be  convened,  and  the  amounts 
and  priorities  established;  that  the  real  estatp 
owned  by  said  Miller  might  be  ascertained: 
that  all  the  clouds  upon  the  titie  thereto  might 
be  removed;  and,  in  cases  where  tbe  legal 
titie  to  the  same  was  outstanding,  that  the 
same  might  be  gotten  Into  the  name  of  said 
Charles  H.  Miller,  and  a  sale  might  be  made 
for  the  purpose  of  paying  an  tbe  liens  tbere- 
on;  and  for  general  relief. 

D.  W.  Shaffer  answered  the  bill,  alleg^tng 
that  he  recovered  a  judgment  against 
Charies  H.  Miller  for  $208.49,  with  Interest 
and  costs,  on  December  22,  1894,  no  part  of 
which  had  yet  been  paid,  and  denying  aU  the 
allegations  of  the  biS  wherein  the  plalntlfCs 
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claim  to  hare  the  right  to  any  prior  lien 
upon  the  property,  real  and  personal,  of 
Charles  H.  Miller,  because:  "First  He  de- 
nies that  the  jndgment  of  the  state  of  West 
Virginia  against  said  complainants  and 
Charles  H.  MlUer  was  ever  assigned  to  the 
complainants.  Secondly.  That  even  If  an  at- 
tempt had  been  made  to  assign  said  Judgment, 
that  It  Is  absolutely  nnll  and  void  as  to  this 
respondent  and  other  Uen  creditors  of  Charles 
H.  Miller  prior  to  the  date  of  said  judgment 
of  tbe  state.  Thirdly.  That  said  Judgment 
of  the  state  of  West  Virginia  against  com- 
plainants and  Charles  H.  Miller  was  a  Judg- 
ment for  taxes,  and  therefore  could  not  be 
assigned  to  the  complainants.  Pourtbly. 
This  respondent  further  denies  the  payment 
of  said  Judgment  by  said  bondsmen,  and 
demands  strict  proof  thereof.  Fifth.  That 
the  Judgment  obtained  by  the  state  of  West 
Virginia  against  said  complainants  and 
Charles  H.  Miller  did  not  carry  with  It 
any  lien,  and  that  It  Is  purely  a  statutory 
remedy  exercised  by  the  state  against  said 
bondsmen,  and,  if  any  lien  was  created 
thereby,  the  statute  gives  no  right  to  any 
person  to  assign  the  Hen.  Sixth.  This  re- 
spondent further  denies  the  payment  of  said 
Judgment  to  the  state  for  taxes  collected  by 
Charles  H.  Miller  by  said  bondsmen,  but  al- 
leges, on  the  contrary,  that  It  was  paid  In 
whole  or  in  part  by  the  collection  of  taxes, 
prior  to  and  since  the  rendition  of  said  Judg- 
ment, by  Charles  H.  Miller  and  constables  of 
the  county  of  Berkeley,  and  who  turned  said 
money  over  to  said  bondsmen.  This  re- 
spondent asks  for  a  strict  account  of  all  tax- 
es collected  by  any  person  liable  to  the  debt 
due  the  state,  and  what  amount  has  been 
paid  on  Charles  H.  Miller's  indebtedness 
to  the  state  of  West  Virginia."  And  he  fur- 
ther says  that  certain  assignments  have  been 
made  of  deeds  of  trust,  bonds,  notes,  and 
other  obligations  to  W.  S.  Miller,  L.  C.  Ger- 
ling,  and  others,  of  certain  notes,  without 
valid  consideration,  and  which  were  liable 
to  the  state  of  West  Virginia  for  taxes  due 
and  owing  by  the  said  Charles  H.  Miller,  up- 
on which  the  state  of  West  Virginia  bad  a 
lien  at  the  time  of  said  assignment  by  virtue 
of  the  statute  in  such  case  made  and  provid- 
ed; which  said  amonnt.  If  applied  to  the 
payment  of  taxes  due  said  state  by  said  Mil- 
ler, together  with  the  taxes  since  collected 
and  turned  over  for  the  payment  of  said 
Indebtedness,  would  more  than  pay  the 
same,— all  of  which  matters  and  things  re- 
spondent asked  might  be  Inquired  into;  and 
respondent,  not  admitting  or  denying  any 
facts  In  complainants'  bill,  except  so  far  as 
the  responses  In  said  answer  contained,  pray- 
ed to  be  hence  dismissed,  etc. 

Defendant  R.  L.  Thomas  filed  his  answer, 
setting  up  his  Judgment  recovered  against  C. 
H.  Miller  and  Thomas  Keams  for  the  sum 
of  $S10.05,  recovered  on  the  18th  day  of 
June.  1894,  and  another  Judgment  for  the 
sum  of  $202.75,  recovered  on  the  25th  day 
81  S.E.-62 


of  July,  1895,  and  another  Judgment  for  the 
sum  of  $266.35,  recovered  on  the  12th  day 
of  October,  1884,  with  Interest  and  costs  on 
all  three  Judgments,  part  of  which  said 
Judgments  only  had  been  paid,  and  part  of 
said  costs:  and  denying  all  the  allegations 
in  plaintltTs'  bill  wherein  the  said  complain- 
ants claim  to  have  the  right  to  any  prior  lien 
upon  the  property,  real  and  personal,  of 
Charles  H.  Miller,  because  of  the  same  rea- 
sons set  out  in  the  answer  of  the  defendant 
D.  W.  Shaffer. 

On  the  30th  day  of  January,  1896,  the 
cause  came  on  to  be  heard  on  the  bill  of  com- 
plaint and  exhibits,  process  duly  executed 
as  to  all  the  defendants,  bill  taken  for  con- 
fessed, and  set  for  hearing  at  rules,  ui>on 
the  respective  answers  of  D.  W.  Shaffer  and 
R.  L.  Thomas  that  day  filed,  and  general 
replication  thereto,  and  was  argued  by  coun- 
sel, and  the  cause  was  referred  to  Commis- 
sioner In  Chancery  L.  D.  Oerhardt,  with  in- 
structions: "First,  to  ascertain  and  report 
the  real  estate  owned  by  the  said  Charles 
H.  Miller,  its  fee-simple  and  annual  rental 
value,  and  the  condition  of  the  title  of  th£ 
said  Charles  H.  Miller  to  the  respective  par- 
cels of  real  estate;  second,  the  liens,  by 
Judgment,  deed  of  trust,  or  otherwise,  against 
the  real  estate  of  said  C.  H.  Miller,  together 
with  the  respective  amounts  and  priorities 
of  such  liens;  third,  any  other  matter  by  him- 
self deemed  pertinent,  or  which  any  of  the 
parties  in  Interest  shall  require  him  to  as- 
certain and  report;"  and  to  give  notice  of 
the  execution  of  said  order  of  reference  by 
advertisement  of  the  same  for  four  succes- 
sive weeks  in  some  newspaper  published  In 
Berkeley  county,  and  to  give  the  notice  to 
lienbolders  required  by  section  7.  c.  139, 
Code. 

On  the  4th  day  of  April,  1896,  the  commis- 
sioner filed  his  report,  showing  the  real  es- 
tate of  the  said  Miller  and  the  liens  thereon; 
to  which  report  defendant  D.  W.  Shaffer  and 
the  Citizens'  National  Bank  entered  their  ex- 
ceptions, as  follows:  "First  Because  the 
same  did  not  remain  ten  days  in  the  com- 
missioner's oflice  after  completion,  as  re- 
quired by  law,  and  as  will  be  seen  by  his 
certificate.  Second.  Because  said  commis- 
sioner did  not  notify  said  defendants  that 
said  report  was  to  be  closed  on  the  4tb  of 
April,  or  at  any  other  time,  but  on  the  con- 
trary, had  notice  from  the  undersigned  coun- 
sel for  defendants  that  they  would  Introduce 
further  evidence  to  the  commissioner  in  sup- 
port of  the  claims  of  the  defendants,  as  they 
had  a  right  to  do.  Third.  Because  said  re- 
port shows  on  its  face  that  the  commission- 
er has  not  audited  the  liens  against  Charles 
H.  Miller's  real  estate  according  to  their  re- 
spective priorities.  Fourth.  Because  from 
said  report  many  of  the  liens  audited  by  the 
commissioner  as  Judgment  liens  in  a  partic- 
ular class  do  not  show  the  dates  of  Judg- 
ment or  when  the  same  became  a  lien  apon 
the  real  estate,  by  the  recordation  of  the 
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same  upon  the  Judgment  lien  docket  or  oth- 
erwise, as  required  by  law.  Fifth.  Because 
no  Judgments  In  the  report  show  that  they 
are  liens  upon  the  real  estate  of  Charles  H. 
Miller.  Sixth.  Because  the  commissioner's 
report  fails  to  show  whether  the  so-called  re- 
ported Judgments  are  Hens  against  the  real 
estate  of  Charles  H.  Miller  as  the  original 
debtor  or  only  as  Indorser.  Seventh.  Be- 
cause the  Judgment  B,  In  the  fifth  class,  does 
not  show  that  it  Is  a  lien  upon  the  real  es- 
tate of  Charles  H.  Miller.  Eighth.  Because 
the  commissioner  reports  the  lien  in  Judg- 
ment B,  fifth  class,  in  favor  of  S.  N.  Myers, 
P.  O.  Curtis,  K.  Creque,  Q.  W.  Buxton,  J. 
R.  Brown,  and  Thomas  H.  Byors  by  right  of 
subrogation,  and  does  not  show  by  what  au- 
thority of  law  they  can  be  or  are  subrogated, 
and  these  exceptants  deny  that  they  are  sub- 
rogated to  the  so-called  lien  set  up  therein. 
Ninth.  Because  the  commissioner  in  the  so- 
called  Judgment  B,  in  class  5,  undertakes  to 
fix  the  lien  for  the  benefit  of  S.  N.  Myers,  P. 
C.  Curtis,  K.  Creque,  G.  W.  Buxton,  J.  B. 
Brown,  and  Thomas  H.  Byers,  and  that  the 
same  carries  12  per  cent  interest,  the  right 
and  the  legality  of  which  the  exceptants  de- 
ny. Tenth.  Because  the  commissioner  falls 
to  report  all  the  property  of  Charles  H.  Mil- 
ler, as  shown  by  evidence.  Eleventh.  Be- 
cause the  commissioner's  report  Is  irregular 
on  its  face,  and  filled  with  errors  apparent 
on  the  face  thereof.  Twelfth.  Because  the 
proofs  of  certain  interests  Jointly  with 
Charles  H.  Miller  are  insufficient,  and  do  not 
warrant  the  conclusions  of  the  commission- 
er." 

With  his  report  the  commissioner  filed  dep- 
ositions of  various  parties,  showing  the  rental 
and  fee-simple  value  of  the  various  properties 
in  said  Miller;  and  the  deposition  of  D.  O. 
Westenhaver,  stating  that  the  sureties  of 
Charles  H.  Miller,  who  are  plalntlfFB  in  this 
suit,  had  settled  this  Judgment  with  the  state; 
that  It  was  made  through  him  as  their  agent; 
that  the  amount  of  cash  accepted  by  the  state 
In  full  settlement  was  $9,213.06,  and  of  this 
sum  $8,682.82  principal  was  paid  on  or  about 
the  1st  day  of  June^  1895,  and  the  remainder, 
$530.24,  on  or  about  the  Ist  day  of  August, 
1805;  and  that,  on  this  payment  being  com- 
pleted, I.  y.  Johnson,  auditor  of  state,  execut- 
ed the  assignment,  which  is  filed  with  the 
plaintiffs'  bill,  and  also  as  a  part  of  his  tes- 
timony, and  there  should  be  credited  on  the 
total  amount  due  the  plaintiff  the  following 
sums:  June  1,  1895,  $172.77;  August  2,  1895, 
$530.24;  August  26,  1895,  $122.65;  November 
27,  1895,  $624;  and  January  28,  1896,  $113.67; 
and  filed  a  statement  marlced  "B,"  showing 
these  payments;  and  stated  that  this  is  all 
the  money,  so  far  realized  from  the  adminis- 
tration of  Charles  H.  Miller's  assets,  prop- 
erly applicable  on  his  Indebtedness  to  the 
state;  that  the  chief  remaining  items  of  per- 
sonal property  were  two  Judgments  aj^lnst 
John  B.  Wilson  and  S.  W.  Wallier,  aggregat- 
ing about  $1,300  and  $1,400,  a  note  of  $100 


made  by  Oeorge  D.  Walker,  and  a  claim  In  a 
suit  against  J.  M.  Wisner  for  taxes  and 
against  George  W.  Feldt;  that  what  would 
be  realized  from  them  remained  to  be  seen; 
that.  If  the  claims  against  Mr.  Wisner  and 
Mr.  Feldt  were  collected,  part  of  It  would  Ise 
applied  to  the  Judgment;  that,  besides  these, 
there  were  a  number  of  fragments  of  person- 
al property,  not  very  large  in  the  aggregate, 
and  scarcely  worth  the  cost  of  coUection. 
Mr.  Westenhaver,  In  reply  to  tlie  qtiestlon: 
"It  Is  generally  understood  in  the  community 
that,  of  this  amount  of  money  paid  to  the 
state  of  West  Virginia,  the  same  was  raised 
by  a  note  of  Charles  H.  Miller's  father,  W.  S. 
Miller,  who  became  the  maker  of  said  note, 
which  was  Indorsed  by  the  other  plaintifiTs  In 
this  bill.  Is  that  the  way  that  this  amoiiDt  of 
money  of  $9,213.06  was  raised  for  tlie  pay- 
ment of  this  debt?"  says:  "Mr.  W.  S.  Miller 
gave  his  note  for  $8,631.75,  indorsed  by  the 
plaintiffs,  which  was  discounted,  and  the 
money  paid  to  the  auditor.  The  remainder, 
as  stated  in  my  foregoing  testimony,  and  ad- 
ditional payments,  making  In  aU  $1,563.31, 
was  paid  from  the  administration  of  C.  H. 
Miller's  assets." 

The  assignment  of  the  Judgment  by  the  au- 
ditor, as  appears  from  the  exhibit.  Is  as  fol- 
lows: "Whereas,  W.  &  Miller,  Jasu  M.  Tan- 
metre,  K.  Creque,  S.  N.  Myers,  P.  G.  Cnrtia, 
J.  R.  Brown,  John  H.  Miller,  Thomas  EL  By- 
ers, and  G.  W.  Buxton,  sureties  on  the  official 
bond  of  Charles  H.  Miller,  late  sherUt  of 
Berkeley  county,  have  paid  to  the  state  of 
West  Virginia  the  full  amount,  principal.  In- 
terest, and  costs,  of  a  certain  Judgment  recov- 
ered by  the  said  state  of  West  Virginia 
against  the  said  Charles  H.  Miller,  late  sher- 
iff of  Berkeley  county,  and  the  parties  above 
named  as  his  sureties.  In  the  circuit  court  of 
Kanawha  county.  West  Virginia,  on  tbe  2Tth 
day  of  April,  1895:  Now,  therefore,  I,  Isaac 
V.  Johnson,  auditor  of  the  state  of  West  Vir- 
ginia, at  the  request  of  the  above-named 
sureties,  so  far  as  I  have  the  power  and  au- 
thority as  such  auditor  to  do  so,  do  hereby 
assign  and  transfer,  on  behalf  of  tbe  said 
state,  to  the  sureties  aforesaid,  the  said  judg- 
ment, without  recourse  on  me  or  the  said 
state,  together  with  the  right  to  them  to  use 
the  name  of  the  said  state,'  so  far  as  may  be 
necessary,  and  without  expense  to  tbe  said 
state.  In  suing  out  further  executions  on  said 
Judgment,  or  prosecuting  any  suit  or  other 
proceeding  for  the  collection  of  tbe  said 
Judgment  from  the  said  Charles  H.  Miller, 
the  principal  debtor  therein.  Given  under 
my  hand  this  6th  day  of  August,  1885.  I.  T. 
Johnson,  Auditor." 

On  the  6th  day  of  May,  1896,  the  cause 
came  on  to  be  further  heard  upon  the  papers 
and  proceedings  theretofore  read  and  had 
therein,  and  on  the  report  of  L.  D.  Gerbardt. 
master  commissioner,  returned  and  filed  on 
the  14th  day  of  April,  1890.  "And  it  app«-ar- 
ing  to  the  court  that  twelve  exceptions  have 
b»H'n  t.nkon  to  siiiil  roport.  all  of  wh:c!i.  t-s<f|it 
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as  to  allowance  by  the  commissioner  of  In- 
terest at  12  per  cent  In  Judgment  B,  In  the 
flftb  class,  are  not  well  taken,  It  Is  adjudged, 
ordered,  and  decreed  that  all  of  said  exceih 
tlons,  except  as  to  said  Interest,  be  and  are 
overruled,  and  said  report,  subject  to  a  cor- 
rect calculation  of  Interest,  be,  and  It  hereby 
Is,  approved  and  confirmed.  And  It  appearing  to 
the  court  from  said  report  that  the  said  Charles 
H.  Miller  Is  the  owner  In  fee  simple  of  a  tract 
of  land,  containing  173  acres,  situated  in 
Berkeley  county,  W.  Ya.,  and  of  another  tract 
of  nine  acres,  situated  in  Berkeley  county,  W. 
Va.;  that  he  Is  the  owner  of  another  tract  of 
40  acres,  situated  In  Arden  district,  Berkeley 
county,  W.  Va.;  and  that  he  is  the  owner  of  lot 
4,  block  B,  of  the  Martlnsburg  Mining,  Manu- 
facturing &  Improvement  Co.'s  addition  to 
the  town  of  Martlnsburg,  and  of  lots  3  to  20, 
Inclusive,  of  Charles  H.  Miller's  Park  lot  sub- 
division, adjoining  the  said  Martlnsburg  Man- 
ufacturing, Mining  &  Improvement  Co.'s  addi- 
tion, and  also  of  part  of  block  C  of  plat  No.  3 
of  the  Martlnsburg  Mining,  Manufacturing  & 
Improvement  Co.'s  addition  to  the  town  of 
Martlnsburg,  containing  4^  acres,  and  to 
which  the  title  of  said  Charles  H.  MiUer  IB 
perfect  and  is  not  in  dispute.  And  it  further 
appearing  to  the  court  that  the  liens  against 
said  real  estate,  together  with  their  respective 
amounts  and  priorities,  are  as  follows:  *  *  * 
Fifth  Glass.  A  Judgment  In  favor  of  George 
W.  Trimble  for  182.74,  with  hiterest  on  $27.60, 
part  thereof,  from  April  4,  1896;  and  also,  of 
the  same  class,  a  Judgment  In  favor  of  the 
state  of  West  Virginia  against  Charles  H.  Mil- 
ler, late  sheriff  of  Berkeley  county,  and  S.  N. 
Myers,  P.  C.  Curtis,  K.  Creque,  G.  W.  Buxton, 
W.  &  Miller,  James  M.  Vanmetre,  John  K. 
Miller,  J.  R.  Brown,  and  Thomas  Bl.  Byers, 
as  sureties,  which  Judgment  havhig  been  paid 
by  said  sureties,  they  are  entitled  to  be  sub- 
rogated to  the  lien  of  the  state,  and  on  which 
there  is  due  said  sureties  the  sum  of  $8,126.67, 
with  Interest  at  the  rate  of  6  per  cent  per  an- 
num on  $8,068.96,  part  thereof,  from  April  4^ 
1896,  this  being  a  correction  hereby  made  in 
said  report,  and  law  giving  the  state  Uen  from 
the  service  of  the  writ  in  said  action,  which 
writ  was  served  on  December  19,  1894.  Sixth 
Class.  A  Judgment  In  favor  of  D.  W.  Shaffer 
for  $222.18,  with  interest  on  $208.49,  part 
thereof,  from  April  4,  1896;  also  a  Judgment 
in  favor  of  8.  S.  FeUcer  for  $124.79,  with  in- 
terest on  $118.04,  part  thereof,  from  April  4, 
1896.  Seventh  Class.  A  Judgment  in  favor  of 
the  National  Bank  of  Martlnsburg  for  $111.07, 
with  interest  on  $99.30,  part  thereof,  from 
April  4,  1896.  Eighth  Class.  A  Judgment  in 
favor  of  the  National  Bank  of  Martlnsburg 
against  Thomas  Keams  and  Charles  H.  Mil- 
ler, for  the  sum  of  $189.12,  with  interest  on 
$126.16,  part  thereof,  from  ApiU  4,  1806. 
Ninth  Class.  A  Judgment  in  favor  of  the  Citi- 
zens' National  Bank  of  Martlnsburg  against 
the  Berkeley  Canning  Company,  B.  W.  Van- 
metre,  Alex.  Clohan,  D.  A.  Beanl,  Q.  P.  RIner, 
I.  W.  Wood,  John  M.  Small,  D.  W.  Shaffer, 


and  Charles  H.  Miller  for  $331.46,  with  inter- 
est on  $302.77,  part  thereof,  from  April  4, 
1896;  also  a  Judgment  in  favor  of  the  Citi- 
zens' National  Bank  against  all  of  said  par- 
ties, except  D.  W.  Shaffer,  for  $316.19,  with 
Interest  on  $288.80,  part  thereof,  from  April 
4,  1890;  also  a  Judgment  in  favor  of  J.  Lu- 
ther Ropp  against  Thomas  Kearns  and  Charles 
H.  Miller  for  $72.60,  with  Interest  on  $64.49, 
part  thereof,  from  April  4,  1896.  •  •  • 
Whereupon  It  Is  further  adjudged,  ordered, 
and  decreed  that  the  foregoing  liens,  accord- 
ing to  their  priorities  and  amounts  as  therein 
set  forth,  be,  and  the  same  axe  hereby,  estab- 
lished as  Hens  against  the  real  estate  of  said 
Charles  H.  Miller,  above  described.  And,  It 
appearing  to  the  court  that  the  rents  and 
profits  from  the  real  estate  of  the  said  Charles 
H.  Miller  will  not  pay  off  said  Hens  within 
five  years,  it  Is  thereupon  adjudged,  ordered, 
and  decreed  that  unless  the  said  Charles  H. 
Miller,  or  some  one  for  him,  shall  pay  off  said 
Hens  and  the  costs  of  this  suit  within  ten  days 
from  this  date,  then  D.  C.  Westenhaver,  S. 
W.  Walker,  H.  U.  Emmert,  and  U.  S.  G.  Pltz- 
er,  who  are  hereby  appointed  as  special  com- 
missioners for  the  purpose,  shall  proceed  to 
make  sale  at  the  front  door  of  the  court  house 
of  Berkeley  county  by  public  auction,  on  the 
terms,  for  said  tract  of  173  acres,  of  one-third 
cash,  the  remainder  in  two  payments,  due  in 
one  and  two  years,  respectively,  from  day  of 
sale,  and  as  to  all  the  other  real  estate  In  two 
equal  payments,  one-half  cash  and  the  re- 
mainder ia  one  year,  the  purchaser  giving  his 
notes  for  the  deferred  payments,  bearing  in- 
terest from  the  day  of  sale,  and  the  title  to  the 
real  estate  sold  to  be  retained  until  aU  the 
purchase  money  is  paid.  Said  special  commis- 
sioners shall  give  notice  of  the  time,  terms, 
and  place  of  sale  by  advertisement  for  four 
successive  weeks  In  some  newspaper  publish- 
ed in  Berkeley  county,  and  they,  or  some  of 
them,  shall,  before  proceeding  to  execute  this 
decree  of  sale,  give  bond  in  the  penalty  of 
$2,000,  conditioned  as  required  by  law,  with 
security  to  be  approved  by  the  clerk  of  this 
court  It  further  appearing  to  the  court  that 
as  to  all  the  other  tracts  of  real  estate  owned 
by  the  said  Charles  H.  Miller,  or  in  which  he 
owns  an  Interest  as  shown  by  the  report  of 
said  master  conmilssloner,  L.  D.  Oerhardt,  this 
court  has  Jurisdiction  thereof  in  separate 
suits,  brought  before  the  institution  of  this 
suit  and  that  on  each  or  all  of  said  tracts 
there  is,  or  claimed  to  be,  a  Just  lien  In  favor 
of  other  parties,  who  are  seeking  to  assert 
them  In  their  respective  suits,  as  shown  by 
said  re[)ort;  and  the  court  therefore,  being 
of  opinion  that  such  controversies  must  be 
settled  and  determined  before  it  Is  proper  to 
make  a  sale  of  said  tracts  of  land  in  this 
cause:  Thereupon  It  Is  further  adjudged,  or- 
dered, and  decreed  that  subject  to  such  de- 
crees as  may  be  entered  in  said  several  respec- 
tive causes,  that  the  liens  established  In  the 
foregoing  part  of  this  report  be,  and  are  here- 
by, established  as  Hens  also  against  said  other 
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tracts,  as  shown  by  said  commlBaloner'B  re- 
port, or  of  said  Charles  H.  Miller's  interest 
therein,  but  said  special  commissioner  shall 
not  at  this  time,  without  further  order,  pro- 
ceed to  make  sale  thereof."  From  this  de- 
cree the  defendant  D.  W.  Shaffer  appealed  to 
this  court 

First  exception:  Because  the  report  did  not 
remain  10  days  in  the  commissioner's  office 
after  completion,  as  required  by  law,  and  as 
will  be  seen  by  bis  certificate.  The  report 
shows  that  it  was  completed  on  the  4th  day 
of  AprU,  1896,  and  was  filed  AprU  14,  1896. 
Section  12,  c.  13,  Code,  "On  Statutes  and 
Bules  of  Construction,"  provides:  "The  time 
within  which  an  act  Is  to  be  done  shall  be 
computed  by  excluding  the  first  day  and  in- 
cluding the  last,  or,  if  the  last  be  Sunday,  It 
shall  also  be  excluded."  So  it  appears  that  It 
was  held  10  days  by  the  commissioner  before 
filing.  Appellant  however,  argues  that,  April 
4th  being  Sunday,  the  completion  of  the  re- 
port would  have  to  date  from  Monday  the 
5th.  This  point  would  probably  be  well  taken 
if  it  were  true,  but  on  examination  of  calen- 
dars for  the  year  1896,  which  are  considered 
good  authority  on  that  question,  it  appears 
that  April  4th  was  Saturday. 

Second  exception:  Because  aald  conunl*- 
sioner  did  not  notify  said  defendants  that  said 
report  was  to  be  closed  on  the  4th  day  of 
April,  or  at  any  other  time,  but,  on  the  con- 
trary, had  notice  from  exceptants'  counsel 
that  they  would  Introduce  further  evidence 
to  the  commissioner  in  support  of  their  claims, 
as  they  had  a  right  to  do.  It  appears  that 
dne  notice  of  the  time  and  place  of  executing 
said  decree  of  reference  by  said  commissioner, 
and  the  notice  to  llenbolders  required,  was 
given  by  the  commissioner,  and  that  his  work 
was  done  with  reasonable  and  commendable 
dispatch,  yet  without  haste,  and  giving  all 
parties  ample  time,  In  tbe  absence  of  anything 
showing  to  the  contrary,  to  (nmlsh  any  evi- 
dence desired.  "The  commissioner  has  much 
latitude  of  discretion  in  granting  continuances 
of  proceedings  before  him,  and  tbe  court  whose 
order  he  is  executing  wHl  not  overrule  his 
action  tai  that  respect,  unless  it  Is  plainly  er- 
roneous. Still  less  will  an  appellate  court 
reverse  a  decree  for  that  cause;  and  in  the 
absence  of  objections  to  such  adjournments 
in  tbe  court  below,  and  where  it  does  not 
appear  affirmatively  that  they  were  irregrular, 
the  cause  will  not  be  reversed  on  that  ac- 
count" 2  Bart  Oh.  Prac.  |  193.  Nothing 
was  offered,  by  way  of  affidavit  or  otherwise, 
to  support  this  exception,  to  show  that  ex- 
ceptant did  not  have  all  reasonable  oppor- 
tunity to  offer  his  evidence.  Appellant  had 
entered  his  exceptions.  It  does  not  appear 
that  he  asked  further  time,  or  desired  to  ex- 
cept further,  or  to  offer  anything  in  support 
of  those  already  made,  and  no  objection  was 
made  to  the  bearing.  Consent  to  the  hearing 
Is  thereby  implied.  In  Strange's  Adm'r  v. 
Strange,  76  Va.  240,  a  case  in  which  a  com- 
missioner's report  had   been   filed,  and   the 


canae  heard  before  the  report  had  b«en  filed 
the  time  required  by  the  statute,  the  court  - 
say:  "The  objection  made  here  in  the  pres- 
ent case  cannot  prevail,  because  it  was  waived 
in  the  court  below.  This  is  not  expressed  in 
the  decree,  but  is  plainly  Inferable  from  the 
language  «mployed,  that  the  said  report  be 
confirmed,  except  so  far  as  excepted  to.  This 
indicates  that  there  were  objections  to  the 
report,  but  none  to  the  hearing  of  the  caii»!>. 
It  rather  Implies  a  consent  to  the  hearing. 
In  point  of  tact,  however,  as  admitted  in  the 
argument,  no  exceptions  were  actually  filed, 
none  appear  in  the  record,  and  the  Inference 
from  the  decree  is  clear  that  whatever  objec- 
tions to  the  report  there  may  have  been, — oral 
suggestions,  probably,  intended  to  be  aft»- 
wards,  but  never  actually,  embodied  In  actual 
exceptions,— the  hearing,  at  least  was  by  con- 
sent of  parties."  In  the  case  at  bar  appel- 
lant had  entered  12  exceptions  to  the  rq>ort  of 
the  commissioner,  and  they  were  passed  op- 
on  by  the  court  without  objection,  as  well  as 
no  objection  to  the  hearing,  and,  so  far  as  the 
record  shows,  appellant  desired  to  file  no 
further  exceptions.  The  object  of  the  statute 
is  to  give  parties  Interested  an  opportunity 
to  except  to  the  report  Flndley  t.  Smith,  42 
W.  Va.  299,  26  S.  B.  870  (SyL  potait  5). 

Third  exception:  "Because  said  report  shows 
on  Its  face  that  the  commissioner  had  not 
audited  the  liens  agataurt  Charles  H.  Miller's 
real  estate  according  to  their  respective  pri- 
orities." The  Judgment  in  the  fifth  class  for 
$8,126.67,  as  approved  by  the  court,  son^t 
to  be  enforced  by  the  plaintiffs  in  this  case 
against  the  real  estate  of  Charles  H.  Miller, 
was  obtained  by  the  state  of  West  'Vlz:gln]a, 
in  tbe  circuit  court  of  Kanawha  county, 
against  said  Miller,  as  sheriff  of  Berkley 
connty,  and  the  plainUftB,  bis  sureties  on  his 
official  bond,  and  was  tendered  on  the  2Tth 
day  of  April,  1895;  In  which  action  service  of 
summons  was  had  on  the  sheriff  and  his  sure- 
ties on  the  19th  of  December,  1884,  under 
section  38,  c.  36,  Code,  which  provides:  "In 
any  proceedings  had  under  the  proyislons  of 
this  chapter  against  sheriffs  or  collectors  and 
their  sureties,  or  any,  or  either  of  them,  for 
money  due  the  state,  any  transfer,  assigmnent 
or  alienation  of  property,  real  or  personal,  or 
any  Jodgment  or  decree  obtained  against  or 
suffered  by  such  sheriff  or  collector  or  their 
sureties  or  either  of  them  after  service  upon 
them,  respectively,  of  summons  or  notice,  shall 
be  deemed  frandulent  or  void  as  to  any  Judg- 
ment that  may  be  thereafter  rendered  In 
favor  of  the  state  in  pursnanoe  of  such  a  sum- 
mons or  notice.  But  this  section  shall  not 
apply  to  a  bona  fide  purchaser  of  any  such 
property,  without  notice."  It  Is  claimed  by 
plaintitrs  that  the  lien  of  tbe  state  attached  to 
the  real  estate  of  the  said  Oharles  H.  Miller, 
and  was  a  valid  lien  thereon  from  the  18th  day 
of  December,  1884,  tbe  date  of  the  service  of 
the  summons;  and  that  the  plaintiffs,  as  said 
Miller's  sureties,  having  paid  said  Judgment 
to  the  auditor  of  the  state,  are  enUtied  to  b« 
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mbrogated  to  all  the  rights,  remedies,  and 
priorities  of  the  state  of  West  Virginia,  and 
to  enforce  the  collection  of  said  judgment 
against  the  property  of  their  principal  in  said 
bond.  It  Is  Hbe  placing  of  this  Judgment  In 
dasa  5,  and  giving  It  force  as  of  December 
19,  18&1,  the  date  of  service  of  process,  and 
postponing  the  judgment  of  appellant,  ren- 
dered December  22,  1881,  to  da«s  Q,  which 
constitutes  the  gromid  of  their  exception. 
Here  comes  In  the  question  as  to  what  right, 
If  any,  the  appellees,  as  sureties  of  Charles 
H.  Miller,  are  subrogated,  by  their  payment 
to  the  state  of  the  Judgment  due  by  him.  In 
Derlng  t.  Earl  of  Wlncbelsea,  1  White  &  T. 
I«ad.  Gas.  Bq.  60  (M),  It  is  said:  "Payment 
by  one  who  stands  in  the  relation  of  surety, 
although  it  may  extinguish  the  remedy  or 
discharge  the  security  as  respects  the  creditor, 
has  not  that  effect  as  between  the  principal 
debtor  and  the  surety.  As  between  them.  It 
Is  In  the  nature  of  a  purchase  by  the  surety 
from  the  creditor.  It  operates  an  assignment 
In  equity  of  the  debt,  and  all  legal  proceed- 
ings upon  It,  and  gives  a  right  in  equity  to 
call  for  an  assignment  of  all  the  secnrltlea, 
and,  hi  favor  of  the  surety,  the  debt,  and 
an  its  obligations  and  incidents,  are  consid- 
ered as  still  subsisting."  In  Orem  r.  Wright- 
son,  61  Md.  84  (SyL  point  4):  "The  doctrine 
<tf  snbrogatlon  or  substitution  is  a  iiecallar 
feature  of  equity.  It  Is  not  founded  in  con- 
tract, but  has  Its  origin  in  a  sense  of  natural 
Justice.  So  soon  as  the  surety  pays  the  debt 
of  the  principal  debtor,  equity  subrogates  him 
to  the  place  of  Qie  creditor,  and  gives  him 
every  right.  Hen,  and  aecorlty  to  which  the 
creditor  could  have  resorted  for  the  payment 
of  his  debt"  In  the  opinion  in  the  same 
case:  "Is  a  different  rule  to  be  applied  where 
the  state  Is  the  creditor?  We  can  see  no 
reason  why  it  should  be.  It  Is  not  necessary 
to  Inquire  how,  or  In  what  manner,  the  state's 
right  to  rank  as  a  preferred  creditor  Is  de- 
rived,—whether  it  Is  a  prerogative  right  de- 
rived from  the  common  law,  or  whether  It  has 
been  conferred  by  statute.  As  la  said  in  some 
of  the  cases  to  which  we  have  referred, 
equity,  In  applying  the  doctrine  of  subroga^ 
tlon,  looks,  not  to  form,  but  to  the  substance 
and  essence,  of  the  transaction.  It  looks  to 
the  debt  which  Is  to  be  paid,  and  not  to  the 
hand  which  may  happen  to  hold  It,  and  will 
see  that  the  fund  charged  with  its  payment 
shall  be  so  applied.  In  the  present  case,  the 
debt  of  the  collector,  Leake,  was  due  to  the 
state  at  the  time  of  his  death.  It  was  a 
charge  against  him  as  the  principal  debtor, 
and  upon  the  assets  left  by  him.  The  lat> 
ter  constituted  the  fund  out  of  which  It  was 
to  be  paid  as  a  preferred  debt  And  If  equity 
does  not  regard  the  hand  which  holds  the 
debt,  and  will  see  that  the  fund  charged  with 
its  payment  shall  be  so  applied,  what  differ- 
ence can  logically  result  whether  the  creditor 
to  whom  the  surety  has  made  payment  Is  the 
state  or  an  Individual?  While  this  view  of 
the  law  will  do  no  wrong  to  anyone.  It  will 


add  facilities  in  securing  and  ccdlectlng  the 
revenues  of  the  state.  If  sureties  know  that 
they  can  be  subrogated  to  the  priority  of  the 
state,  less  apprehension  will  be  felt  In  joining 
In  the  bonds  of  collectors,  and  less  delay  tai 
payment  by  solvent  soretles.  Other  creditors 
are  not  Injured,  for,  if  the  state  has  the  first 
claim  upon  the  fund.  It  does  them  no  wrong, 
whether  this  claim  Is  enforced  by  the  state, 
or  by  those  standing  In  Its  stead."  In  Bnders 
V.  Brune,  4  Band.  445,  the  court.  In  treating 
the  subject  of  subrogation,  says:  "In  en- 
forcing those  principles,  courts  of  equity  look, 
not  to  the  form,  but  to  the  essence  of  the  trans- 
action. They  consider  tiie  doctrine  of  sub- 
stitution, not  as  one  founded  In  contract,  but 
the  offspring  of  natural  justice;  nor  do  they 
leave  It  to  the  creditor  to  cede  his  actions,  but, 
so  soon  as  a  third  person  who  has  become 
bound  with  the  debtor  pays  his  debt  to  the 
creditor,  they  substitute  him  to  the  creditor, 
giving  him  every  right  every  lien,  every  se- 
curity, to  which  the  creditor  oonld  resort,  and, 
if  the  creditor  should  with  bad  faith  release 
any  of  those  securitlei^  It  would  be  a  bar  pro 
tanto  to  his  recovery  against  the  surety." 
McNeil  V.  Miller,  28  W.  Ya.  4S0,  2  S.  B.  S3B 
(SyL  point  1):  "The  doctrine  of  subrogation, 
being  the  creation  of  courts  of  equity,  is  so 
administered  as  to  secure  essential  Justice, 
without  regard  to  form,  and  Is  Independent  of 
any  contractual  relation  between  the  parties 
to  be  affected  by.lt"  8  Pom.  Bq.  Jnr.  |  1418: 
"The  surety  who  has  paid  or  satisfied  tbe 
principal's  debt  or  obligation  la  entitled  to  be 
subrogated  to,  and  to  have  the  benefit  of,  all 
securities  which  may  at  any  time  have  beeai 
put  Into  the  creditor's  hands  by  the  principal 
debtor,  or  which  the  creditor  may  have  ob- 
tained by  the  principal  debtor.  By  d>e  fact 
of  payment,  the  surety  becomes  an  equitable 
assignee  of  all  such  securittes,  and  Is  entitled 
to  have  them  assigned  and  delivered  up  to 
him  by  the  creditor,  in  order  that  he  may 
enforce  them  for  his  own  rehnbnrsement  and 
exoneration."  And  note  1  to  same  section 
and  cases  there  cited.  On  the  snbject  of  sure- 
ties on  official  government  bonds,  24  Am.  A 
Bng.  Bnc.  Law,  p.  220:  "Sureties  on  bonds 
for  government  officials,  upon  being  compelled 
to  make  good  the  default  of  their  principal, 
will  be  subrogated  to  the  position  of  the  gov- 
ernment In  respect  of  all  Its  securities,  liens, 
and  priorities,  for  the  purpose  of  enforcing 
reimbursement  from  their  principal  or  con- 
trlbntlon  from  their  co-sureties.  And  It  is 
immaterial  how  the  government's  right  of 
priority  originated,  whetlier  out  of  common- 
law  prerogative,  positive  statute,  or  contract; 
once  established  that  It  Is  entitled  to  rank  as 
a  preferred  creditor,  the  same  preference  wlU 
be  upheld,  by  way  of  snbrogatlon,  for  the 
benefit  of  the  sure^."  Hawker  v.  Moore,  40 
W.  Ya.  48,  20  &  B.  848;  Boltt's  Etatate,  183 
Pa.  St  77,  18  Atl.  808;  Tomer  v.  Teague,  78 
Ala.  6M;  Livingston  v.  Anderson,  80  Ga.  175, 
6  8.  B.  48;  Irt)y  v.  LlvlngBton,  81  Ga.  281, 
6  8)  B,  581;  Hunter  v.  U.  S.,  S  Pet  178;  Rob- 


Digitized  by 


Google 


•82 


81  SOTTTHBASTBBN  BBPOBTBR. 


(W.  Va. 


ertson  t.  Trlgg'g  Adm'r,  32  Grat  76;  Craw- 
ford y.  Bicheson,  101  01.  351;  Hook  v.  Same, 
IIB  m.  431,  6  N.  B.  96;  1  Jones,  Liens,  K 
09,  100.  It  Is  contended  that  the  auditor  had 
no  authority  to  assign  the  Judgmoit  of  the 
state  to  plaintiffs.  It  Is  Inunaterlal  whether 
an  assignment  la  made  or  not,  as  It  will  be 
seen  from  the  authorities  above  cited  tliat  the 
doctrine  ia  well  established,  by  almost  an 
onbrolcen  line  of  decisions,  that  "a  surety 
who  has  paid  the  debt  of  his  principal  obligor 
is  subrogated  in  equity,  by  the  act  of  pay- 
ment, not  only  to  the  securities  of  the  creditor, 
bnt  to  all  his  rights  of  priority";  and  "what 
difference  can  logically  result  whether  the 
creditor  to  whom  the  sureties  made  payment 
to  the  state  or  an  Individual  7'  51  Md.  34, 
supra.  The  statement  of  the  auditor,  purport- 
ing to  be  an  assignment,  supplies  the  evi- 
dence of  payment  of  the  Judgment  to  the  state 
by  the  sureties.  It  is  argued  that  because 
one  of  the  plaintiffs  made  his  note,  and  the 
others  became  Indorsers,  in  order  to  raise  the 
money  to  pay  the  state  the  amount  of  the 
Judgment,  as  disclosed  by  the  evidence,  there- 
fore the  maker  of  the  note  la  the  only  one  who 
paid  anything  on  the  judgment,  and  the  oth- 
ers cannot  be  entitled  to  the  relief,  because 
they  have  not  suffered.  The  sureties  tiad  a 
right  among  themselves,  to  devise  ways  and 
means  to  get  the  money,  and,  as  between 
themselves,  they  may  each  and  aU  be  equally 
liable  tor  the  amount  of  the  note  so  made 
and  indorsed.  Tliey  got  the  money  and  paid 
the  debt,  and  are  entitled  to  all  the  rights, 
remedies,  and  priorities  of  the  state  in  respect 
to  said  Judgment  And  how  to  the  complain- 
ing Uenholder  in  any  worse  condition  than  he 
would  be  if  the  sureties  had  not  jmld  tiie 
Judgment  and  the  state  were  now  pressing 
its  collection  instead  of  the  plaintiffs? 

Hie  fourth  exception:  "Because  from  said 
report  many  of  the  liens  audited  by  the  com- 
missioner as  Judgment  liens  in  a  particular 
class  do  not  show  the  dates  of  Judgment  or 
when  the  same  became  a  lien  upon  the  real 
estate  by  recordation  of  the  same  ui»on  the 
Judgment  lien  docket  or  otherwise,  as  re- 
quired by  law."  As  to  the  dates  of  the  rec- 
ordation of  the  Judgment  on  inspection  of 
the  report  I  And  they  are  all  given,  iq»  to 
and  including  the  eighth  class,  and  also  In 
all  after  the  ninth  class.  Those  Judgments 
in  said  ninth  class  are  reported  as  being 

rendered  "on  the  24th ,  1896";  but  as 

the  Judgment  of  appellant  is  in  the  sixth 
class,  and  having  in  said  report  priority  over 
said  ninth  class,  he  Is  not  affected  by  the 
omission.  Tet  In  the  final  statement  or  re- 
capitulation of  the  liens  in  his  report  by  the 
commissioner,  he  mentions  the  date  of  the 
several  Judgments  in  class  9  as  January  24, 
1895.  By  reference  to  section  5,  c.  139,  Code, 
it  will  be  seen  that  "every  Judgment  for  mon- 
ey rendered  In  this  state  heretofore,  or  here- 
after, against  any  person,  shall  be  a  lien  on 
all  real  estate  of  or  to  which  such  person 
shall  be  possessed  or  entitled  at  or  after  tba 


date  at  such  Judgment  or.  If  It  was  tendered 
in  court  at  or  after  the  commencement  of 
the  term  at  which  it  was  so  rendered."  ex- 
c^t  as  provided  in  the  following  section, 
which  provides  for  the  docketing  of  Judg- 
ments in  the  county  court  clerk's  office  as 
notice  to  purchasers  only,  and  g^ves  no  ad- 
ditional dignity  to  the  Judgment  lien  as  be- 
tween the  parties. 

All  the  other  exceptions  relied  upon,  ^- 
cept  the  tenth  and  twelfth,  have  been  dispos- 
ed of  in  the  treatment  of  the  third  and  fonrth. 

Tenth:  "Because  the  commissioner  failed  to 
report  all  the  property  of  Charies  H.  Miller, 
as  shown  by  the  evidence;"  and  twelfth: 
"Because  the  proofs  of  certain  interests  Joint- 
ly with  Charles  H.  Miller  are  insufficient  and 
do  not  warrant  the  conclusion  of  the  commis- 
sioner." The  decree  of  reference  required 
the  commissioner:  "First  to  ascertain  and 
report  the  real  estate  owned  by  the  said 
Charles  H.  lillUer,  its  fee-simple  and  annual 
rental  value,  and  the  condition  of  the  title  of 
the  said  Charles  H.  Miller  to  the  respective 
parcels  of  real  estate."  The  report  of  the 
commtosionw  responds  to  said  decree  at  ref- 
erence, and  gives  all  the  real  estate,  the  only 
property  on  which  he  was  required  to  report 
and  all  of  which,  including  that  held  Jointly 
with  others,  was  set  out  in  the  bfl],  and  said 
Miller's  interests  described  therein,  and  tlie 
bill  taken  for  confessed,  which  sopporta  aald 
finding  of  the  oommlssioner.  I  see  no  error 
la  the  decree,  and  the  same  to  afflzmed. 

On  Bebearing. 

On  the  day  the  dectolon  was  handed  dowa 
In  this  cause  a  brief  on  behalf  of  Hie  appe- 
lant by  Judge  Lucas,  came  to  the  bands  oi 
the  court  which  was  asked  to  be  taken  as 
petition  for  rehearing.  Thto  brief  starts  ont 
with  the  statement  that  "the  nature  of  the 
doctrine  of  subrogation  to  fully  discussed  bgr 
thto  court  in  two  cases  in  29  W.  Va.  and  2  8. 
E.,  by  those  pre-eminent  Jurists,  Judge  Sny- 
der and  Judge  T.  O.  Green,"  and  says:  "Thes 
both  concur  in  defining  the  doctrine  [quot- 
ing point  1,  SyL,  In  case  of  McNeil  r.  MII1», 
29  W.  Vs.  4S0,  2  &  E.  336]:  The  doctrine  of 
subrogation,  being  the  creature  of  oonrts  of 
equity,  to  so  administered  as  to  secore  anb- 
gtantlai  Justice  without  regard  to  form,  and 
to  Independent  of  any  contractual  relation  be- 
tween the  parties  to  be  affected  by  It' "  If 
he  had  included  in  his  quotation  the  second 
point  in  the  syllabus,  he  would  have  glTen 
us  the  whole  scope  of  the  doctrine,  wblch 
holds  that  'it  to  not  applied  In  fkvor  of  one 
who  has  officiously,  and  as  a  mere  vcdnnteer, 
paid  the  debt  of  another,  for  which  neither 
he  nor  his  property  was  answerable;  bnt  It 
will  be  applied  whenever  the  person  daimlng 
Its  benefit  has  paid  a  debt  for  which  anotber 
was  primarily  answerable,  and  which  he  was 
compelled  to  pay  in  order  to  protect  his  own 
rights  or  save  hto  own  property."  He  also 
cites  Hlnchman  v.  Morris,  29  W.  Ya.  673,  2 
8.  B.  863  (SyL  point  1):    "The  levying  and 
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collecting  of  a  tax,  whether  state  or  coonty. 
Is  a  matter  solely  of  statntory  creation.  Such 
taxes  are  not  debts;  and  unless  they  are  ex- 
pressly, or  by  plain  Implication,  authorized 
to  be  assigned  legally  or  equitably,  they  are 
Incapable  of  assignment,  and  no  one  can  be 
subrogated  to  the  rights  and  remedies  of  the 
state,"— and  seems  to  rely  very  strongly  up- 
on this  ruling  to  support  his  position  that  the 
sureties  cannot  be  subrogated  to  the  rights 
and  remedies  of  the  state.  This,  however, 
is  not  a  general  proposition  that  no  one  can 
be  subrogated  to  the  rights  and  remedies  of 
the  state  tn  any  case,  but  in  the  enforcement 
of  the  collection  of  Its  revenues  in  the  shape  of 
taxes,  as  was  sought  to  be  done  in  that  case. 
Hinchman  v.  Morris,  supra.  There  are  abun- 
dant authorities  In  support  of  subrogation,  to 
all  the  rights,  remedies,  and  priorities  of  the 
state,  of  sureties  who  have  paid  the  state's 
Judgment  The  case  last  cited  is  dealing  with 
taxes  uncollected,  as  against  the  Individual 
charged  therewith  or  his  estate,  when  the 
sheriff  had  paid  the  same  to  the  state,  and 
was  seeking  to  be  substituted  to  the  Uen  of  the 
state  for  the  taxes  on  the  lands  of  the  estate 
of  Morris;  and  it  Is  there  held  that  taxes  are 
not  debts,  and  not  capable  of  assignment,  un- 
less they  are  expressly,  or  by  plain  Implica- 
tion, authorized  to  be  assigned  legally  or 
equitably.  Bat  the  status  of  the  case  at  bar 
Is  wholly  different.  The  sheriff  gave  bond 
for  the  faithful  discharge  of  his  datles.  He 
failed  to  perform  his  duties.  Surely,  this 
bond  is  a  contract  Suit  is  brought  upon  It, 
and  a  large  judgment  recovered  against  him 
and  his  sureties  on  this  contract  Upon  de- 
fault being  made  by  the  sheriff,  he  became 
Indebted  to  the  state.  Whether  he  bad  col- 
lected the  taxes,  or  failed  to  collect  them,  la 
Immaterial.  He  had  failed  to  return  them 
aa  delinquent  and  thereby  the  state,  because 
of  the  default  of  its  officer,  had  lost  Its  rem- 
edy against  the  property  of  the  taxpayer, 
and  the  only  remedy  it  had  was  to  proceed 
against  the  sheriff.  Its  debtor,  and  his  sure- 
ties, on  the  bond  he  had  given.  It  was  no 
longer  taxes  due  the  state  which  was  under 
the  statute  a  lien  upon  the  property  upon 
which  It  was  levied,  but  a  debt  due  to  it  from 
Its  defaulting  officer.  All  the  elements  of 
taxes  had  been  eliminated.  I  am  unable  to 
see  the  application  of  Dent  t.  Walt's  Adm'r, 
9  W.  Va.  46,  cited  by  appellants.  In  that  case 
Orlchton  had  made  his  negotiable  note  to 
Walt  who  negotiated  it  Protest  followed. 
The  bank  secured  judgment  against  maker 
and  Indorser,  and  execution  was  levied  on 
property  of  Crlchton,  the  principal  debtor, 
who,  with  Dent  as  surety,  gave  forthcoming 
bond,  which  was  forfeited,  and  Dent  com- 
pelled to  pay.  In  a  suit  to  collect  by  right 
of  substitution,  against  the  estate  of  Wait 
the  court  properly  held  that  Crlchton  was 
the  principal  debtor;  that  Dent  relieved  Walt 
at  law  by  becoming  the  security  of  Crlchton, 
and  could  not  charge  the  estate  of  Walt  un- 
der the  equitable  doctrine  of  subrogation. 


Perrlns  t.  Ragland,  6  Leigh,  552;  Douglass 
Y.  Fagg,  8  Leigh,  58a  In  Dent  v.  Wait's 
Adm'r,  supra,  the  opinion  says:  "There  Is 
no  doctrine  better  settled  in  this  state  than 
that  when  a  security  pays  a  judgment  for 
another,  he  Is  entitled  to  be  subrogated  to  all 
the  rights  and  remedies  of  the  creditor 
against  the  principal  debtor  subsisting  at  the 
time  he  became  so  bound  for  the  debt"  Rob- 
inson V.  Sherman,  2  Grat  178;  Powell's  Ex'n 
V.  White,  11  Leigh,  309;  Preston  v.  Preston, 
4  Grat  88;  Hill  v.  Manser,  11  Grat  522. 

It  is  contended  that  Enders  v.  Brune,  4 
Band.  438,  cited  in  the  original  opinion,  re- 
ferred to  the  United  States  statute,  and  only 
carried  the  principle  as  far  as  the  statute  ex- 
pressly provided,  and  which  would  not  be  ex- 
tended. On  the  contrary,  the  opinion  quotes 
the  statute,  and  shows  the  rights  of  sureties 
under  It  and  then  asks:  "Is  the  case  of  the 
plaintiffs  within  this  last  act?  I  Incline  to 
think  not  The  law  speaks  of  principal  and 
surety  In  the  Ixnid.  Although  these  bonds 
were  executed  by  Brune  for  the  debt  of  Shel- 
ton  &  Co.,  and  the  plaintiff  by  discharging 
them  paid  their  debt  yet  Shelton  it  Co.  were 
not  principals,  and  the  plaintiffs  sureties,  In 
the  bonds."  In  the  syllabus  It  is  held: 
"Where  A.  gives  his  bond  for  duties  on  goods 
Imported  into  the  United  States  for  R,  the 
importer,  and  B.  is  not  bound  In  the  bond. 
If  A.  discharges  the  bond  It  seems  that  be 
cannot  be  placed  In  a  position  of  the  United 
States,  as  to  priority.  In  a  claim  against  A^ 
under  the  law  of  congress.  But  npon  gen- 
eral principles  of  equity.  A.,  In  such  case, 
win  be  substituted  in  the  place  of  the  creditor 
(the  United  States),  and  have  every  tnnference 
that  the  United  States  were  entiUed  to."  The 
case  of  U.  S.  v.  Ryder,  110  U.  &  780,  4  Sup. 
Ct  196,  cited  by  appellant  waa  a  suit  brought 
by  Ryder  as  surety  on  a  recognizance  in  a 
criminal  proceeding,  where  the  court  held  that 
"subrogating  a  surety  on  a  recognizance  In 
a  criminal  case  to  the  peculiar  remedies  which 
the  government  enjoys  is  against  public  poli- 
cy, and  tends  to  subvert  the  object  and  pur- 
pose of  the  recognizance."  It  Is  insisted  that 
if  appellees  are  subrogated  at  all  to  the  rlgbta 
of  the  state,  their  rights  can  only  date  from 
the  date  of  the  Judgment  in  favor  of  the  state. 
In  Orem  v.  Wrightston,  51  Md.  34,  cited  In  the 
opinion  first  ffied  herein,  and  other  anthoritlea 
there  cited,  as  well  aa  in  Enders  v.  Brune, 
supra.  It  is  held  that  the  surety  is  entitled  to 
all  the  securities,  liens,  and  priorities  of  tho 
creditor;  and,  as  stated  In  Enders  v.  Brune, 
he  is  entitled  "to  have  every  preference  that 
the  United  States  were  entitled  to."  But  we 
are  told  that  If  appellees  were  thus  entitled 
by  their  laches,  they  have  defeated  their  right 
of  subrogation.  The  state  Is  not  liable  for 
the  laches  of  Its  officers,  nor  estopped  by  their 
conduct  U.  8.  v.  Kirkpatrlck,  9  Wheat  720; 
U.  8.  V.  Vanzandt  11  Wheat  184;  Dox  ▼. 
Postmaster-General,  1  Pet  318.  Section  25, 
c.  30,  Code,  provides  that  "the  taxes  collected 
under  this  chapter  shall  be  paid  into  the  treas- 
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nry  aa  foIIowB:  One-half  of  sncb  taxes  shall 
be  paid  on  or  before  the  20th  day  of  January 
hi  the  year  next  after  the  said  taxes  shall 
have  been  aaseBsed;  one-fourth  on  or  before 
the  first  day  of  May,  and  the  remainder  on  or 
before  the  first  day  of  August  In  such  year." 
The  sherlfTs  term  expired  December  31,  1892. 
He  had  until  August  1,  1883,  to  pay  In  the 
last  fourth  of  the  taxes  for  1892.  The  state 
commenced  her  salt  December  18,  1894,  and 
obtained  Judgment  April  2T,  1895.  Appellees 
paid  the  judgment  August  6,  1896,  and  In- 
stituted this  suit  November  26,  1895,  but  lit- 
tle over  three  months  after  their  right  ac- 
crued. It  is  not  contended  that,  if  the  sure- 
ties had  not  paid  the  Judgment  the  appellants, 
or  any  of  them,  could  have  prevented  the 
state  from  proceeding  to  exhaust  the  assets 
of  the  sheriff,  Miller,  in  the  satisfaction  of 
its  Judgment,  and  surely  they  are  In  no  worse 
condition  because  the  'sureties  proceed  against 
It  What  new  rights  have  accrued  to  appel- 
lants, or  what  rights  of  Innocent  parties  have 
intervened,  to  be  affected  by  any  delay  on 
the  part  of  appellees  In  asserting  their  rights, 
whldi  wonid  not  be  equally  affected  if  the 
state,  and  not  the  appellees,  was  pressing  the 
collection  of  the  Judgment  against  the  assets 
of  the  sheriff?  Appellant's  ref»ences  to 
Sheld,  Subr.,  and  to  2  Brandt  Sur.,  are  on  the 
subject  of  laches,  and  are  based  on  decisions 
where,  by  the  laches  of  the  party  seeking  to 
be  mibrogated.  the  rights  of  others  had  in- 
tervened, as  In  Oring's  Appeal,  89  Pa.  St 
886,  (dted  by.  i^pdlant:  "A  Joint  Judgment 
debtor  was  forced  tuder  execution  to  pay  the 
whole  debt  It  was  afterwards  shown  that 
be  was  only  a  surety.  He  neglected  to  have 
the  Judgment  marked  to  his  nae  for  more  than 
a  year  after  Its  payment  Meanwhile  the 
property  of  the  principal  debtor  was  sold,  and 
the  snrety  claimed  that  he  was  entitled  to  be 
subrogated  to  the  rights  of  the  creditors  under 
the  Judgment  as  against  subsequent  Judgment 
creditors.  Held,  tiiat  he  had  not  exercised 
due  diligence  In  having  the  Judgment  marked 
to  his  use,  and  his  claim  could  not  be  allow- 
ed." This  is  about  the  strongest  case  cited, 
and  In  this  case  it  was  only  after  the  sale  of 
property  that  it  was  discovered  that  Oring 
was  a  snrety,  and  the  court  say  "that  it  can- 
not be  permitted  that  a  secret  equity  may  be 
bdd  nnasserted  until  holders  of  legal  rights 
have  been  thrown  off  their  guard,  and  lost 
their  opportunity  to  protect  themselves,  by 
attending  a  sale  against  tt,  and  then  be 
brought  forward,  to  the  injury  of  those  who 
had  no  notice  of  their  existence."  Clevlnger 
V.  Miller,  27  Qrat  740,  is  dted  hi  support  of 
appellant's  contentions.  That  simply  holds 
that  "a  sheriff  or  other  officer  who  pays  an 
execntlon  in  his  hands  for  collection,  without 
an  assignment  at  the  time  of  the  judgment 
on  which  it  la  founded  or  the  debt  is  not  en- 
titled to  be  subrogated  to  the  lien  of  the  cred- 
itor whose  debt  he  has  paid,  as  against  other 
creditors  having  Uens  by  Judgment  or  other- 
wise."   The  case  of  the  officer  is  very  differ- 


ent from  that  of  a  snrety  of  the  debtor  who 
is  primarily  liable,  and  who  has  been  com- 
pelled to  pay  his  principal's  debt  The  of- 
ficer was  under  no  obligation  to  pay  the  debt 
He  had  a  simple  dnty  to  perform,— to  levy  tho 
execution  and  collect  the  money,  If  he  could; 
If  not  to  return  the  execntlon.  Having  paid 
the  debt  without  assignment  as  against  other 
creditors  having  liens,  by  Judgment  or  other- 
wise, he  is  regarded  as  a  mere  volunteer.  So, 
also,  appellant's  citation  of  People  v.  Onon- 
daga Common  Pleas,  19  Wend.  79,  was  a 
case  where  a  sheriff  levied  an  execution  on 
personal  property,  and  left  it  with  the  execu- 
tion defendant  who  removed  it  from  the  coun- 
ty, and  the  sheriff  was  made  liable  for  the 
amount  The  court,  on  notice  to  the  defend- 
ant permitted  a  new  execution  to  issue  for 
thfe  benefit  of  the  sheriff,  and  be  levied  on  the 
real  estate  of  the  defendant  saving,  however, 
the  rights  of  subsequent  incumbrancers  at- 
tadiing  after  the  removal  of  the  personal 
property.  And  the  reason  given  for  it  was 
that  the  levy  by  Luther  (the  sheriff)  on  the 
p»8onal  property  was  prima  facte  a  satisfac- 
tion, and  might  well  have  induced  the  other 
creditors  to  suppose  that  the  first  Judgment 
was  satisfied,  and  led  them  on,  in  their  own 
suits,  to  expense  and  trouble.  "All  this  was 
very  likely  in  consequence  of  Luther's  neglect 
He  was  careless  in  not  keeping  the  property, 
and  in  leaving  It  with  the  defendant"  In 
Hoge  V.  Brookover,  28  W.  Ta.  804,  Judgment 
was  rendered  for  the  state.  May  9,  1889,  the 
sureties  having  paid  the  Judgment;  and  in 
August  1892,  more  than  three  years  after  the 
Judgment  filed  their  bill  to  be  subrogated  to 
the  rights  of  the  state,  which  was  done.  The 
eonrt  in  that  case,  after  quoting  the  act  of 
Felnnary  28,  1872,  which  is  the  same  as  sec- 
tloa  88,  e.  86,  Code,  without  the  last  clause, 
say:  "This  goes  much  further  than  could  be 
claimed  for  the  common  law,  because  It  makes 
a  Judgment  thereafter  secured,  a  lien  on  all 
the  property  of  sherUTs  collectors  or  their  se- 
curities, or  dther  of  them,  from  the  time 
when  they  respectively  were  served  with  such 
notice  or  summons,  pursuant  to  which  the 
judgment  was  afterwards  recovered.  The 
policy  of  the  state,  as  manifested  In  this  act, 
was  effectually  to  prevent  any  fraud  by  which 
she  should  be  deprived  of  h»  revenue  or  debts 
due  her."  In  Hawker  v.  Moore,  40  W.  Va. 
49,  20  &  m  848,  Judge  Holt  In  speaking  of 
the  doctrine  of  subrogation,  says:  "It  is  emi- 
nently calculated  to  do  exact  Justice  between 
persons  who  are  bound  for  ^e  performance 
of  the  same  dnty  or  obligation,  and  la  one, 
therefore,  which  is  mudi  encouraged  and  pro- 
tected. 'Equality  Is  equity,'  Is  on  this  branch 
Its  maxim.  It  springs  naturally  out  of  the 
two  equities  of  contribution  and  exoneration, 
and  is  in  fact  one  of  the  means  by  which  those 
equities  are  enfm^^d;"  and  citations,  page  51 
40  W.  Va.,  and  page  8W,  20  S.  B.  And,  con- 
tlnnlng,  he  further  says:  "Here  the  plaintiff 
has  paid  off  the  Judgment  and  asks  the  court 
to  give  him  the  benefit  of  the  creditor's  Uen. 
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Who  can  object  to  this?  Who  la  Injtired  by 
It?  Not  the  bank,  for  they  have -received 
their  debt  from  the  plaintiff,  and  Justice  binds 
them  to  give  the  plaintiff  their  vantage 
gromid.  Not  the  principal  debtca:,  for  he  is 
Insolvent,  and  has  no  interest  in  the  matter. 
•  •  ♦  The  other  creditors  cannot  complain, 
for  the  debt  has  in  troth  not  been  paid,  be- 
cause not  paid  by  the  one  ultimately  bound, 
but  by  others,  who  became  bis  unwilling  cred- 
itors, In  due  course  of  law.  But  if  there 
■hould  be  any  one  who,  by  any  rule  of  strict 
law,  or  in  equity  and  good  conscience,  stands 
om  higher  ground,  or  for  any  reason  has  a 
better  right,  he  will  not  be  displaced,  or  his 
right  disturbed,  for  that  is  the  essence  of  the 
doctrine."  The  statute  gave  the  Judgment  of 
the  state  priority  over  all  Judgments  recorded 
or  laws  created  after  service  of  process  In 
the  action  Instituted  by  the  state,  and  the 
rights  of  no  bona  fide  pnrcbaser  without  no- 
tice Intervene,  and  I  am  nnable  to  see  how 
or  in  what  manner  the  complaining  Gredltom 
ue  Injured.  I  see  no  sufficient  reason  for 
changing  my  conchulon  In  this  cause. 


(45  W.  Va.  IM) 

WILLIAMS  v.  BOARD  OP  BDDOATION  OF 
FAIRFAX  DISTRICT. 

(Supreme  Conxt  of  Appeals  of  West  Virgliik. 
Not.  18,  1898.) 

Prouo  Schools— Di8CBii(iNATiox—.GoifPBN8i.Tiox 

OF  TSACHBH. 

1.  The  law  of  this  state  doM  not  authorise 
boards  of  education  to  discriminate  between 
white  and  colored  schools  in  the  same  district 
■s  to  length  of  term  to  be  taught. 

2.  Where  a  teacher  has  been  employed  to  teach 
a  colored  school  by  the  trnatees  thereof,  under 
the  supervision  of  the  board  of  education,  and 
she  teaches  the  same  the  full  term  of  the  other 
primary  schools  in  the  same  district,  satisfac- 
torily to  the  patrons  of  such  school,  she  Is  en- 
titled to  pay  for  her  whole  term  of  service;  and 
the  board  of  education  cannot  escape  the  pay- 
ment thereof  by  interposing  a  plea  that  It  had, 
by  reason  of  the  school  being  a  colored  school, 
limited  the  term  thereof  to  a  shorter  period  than 
the  white  schools  in  the  same  district.  Such 
discrimination,  being  made  merely  on  account 
of  color,  cannot  be  recognized  or  tolerated,  as 
It  Is  contrary  to  public  policy  and  the  law  of  the 
land. 

(Syllabus  by  the  Oonrt) 

Error  to  circuit  court.  Tucker  county;  Jo- 
•eph  T.  Hoke,  Judge. 

Action  by  Carrie  Williams  against  the  board 
of  education  of  Fairfax  district.  In  the  coun- 
ty of  Tucker.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Affirmed. 

a  O.  Strieby,  tor  plaintiff  In  error.  J.  R. 
Clifford  and  A  Q.  Dayton,  for  defendant  in  er- 
ror. 


DBNT,  J.  Carrie  Williams  snes  the  board 
of  education  of  Fairfax  district,  in  the  county 
of  Tncker,  for  three  months'  unpaid  services 
as  teacher  of  the  colored  school  of  Coketon,  In 


said  district,  amounting  to  $120,  and  also  $1 
deducted  Illegally  off  of  a  previous  month's 
salary  for  failure  to  return  the  term  report 
required  by  law.  The  drcult  court  gave  her 
Judgment,  and  the  board  brings  the  matter 
to  this  court,  and  now  here  interposes  the  fol- 
lowing defenses: 

1.  That  the  Individual  names  of  the  mem- 
bers of  the  board  are  set  out  In  the  summons 
and  declaration.  This  was  whoUy  unneces- 
sary, and  will  be  regarded  as  mere  surplus- 
age. 

2.  That  her  appointment  as  a  teacher  was 
m>t  In  writing,  as  required  by  section  13,  c.  45, 
Code.  After  the  service  has  been  rendered  In 
a  satisfactory  manner  to  the  patrons  of  the 
school,  and  the  board  has  recognized  and  ap- 
proved It  by  receiving  her  monthly  reports, 
and  paying  her  five  months'  salary.  It  Is  too 
late  for  them  to  object  that  her  appointment 
was  not  In  writing,  as  required  by  law. 

3.  That  the  trustees  had  not  established  a 
primary  school  as  required  by  section  17,  e. 
45,  Code,  the  enumeration  of  colored  children 
being  26,  but  had  apportioned  the  funds  un- 
der section  18,  Id.,  assigning  to  the  colored 
children  theh:  pro  rata  share.  This  is  directly 
in  the  face  of  the  positive  mandatory  re- 
quirement of.  the  statute,  and  It  is  contrary  to 
public  policy  to  entertain  such  a  plea.  No 
public  officer  should  be  permitted  to  plead  his 
own  misconduct  in  defense  of  what  would 
otherwise  be  a  Just  legal  claim  against  him. 
On  the  contrary,  the  court  will  presume  that 
be  faithfully  discharged  the  duties  of  his  of- 
fice. In  the  very  face  of  bis  plea,  when  such 
presumption  appears  proper.  In  this  case  the 
trustees  established  a  colored  school  at  Coke- 
ton;  and  It  must  be  presumed  that  this  was 
done  In  accordance  with  the  provisions  of  sec- 
tion 17,  and  not  section  18,  c.  45,  Code.  To 
bold  otherwise  would  be  to  condemn  the  trus- 
tees as  guilty  of  a  plain  failure  of  duty,  sub- 
jecting them  to  the  penalties  imposed  by  sec- 
tion 58  of  said  chapter,  which  would  be  un- 
just to  them  in  the  face  of  the  matters  con- 
tained In  the  record.  The  trustees  are  not 
parties  In  any  wise  to  this  suit,  and  It  is  hard- 
ly fair  to  them  for  the  board  to  seek  to  defend 
Itself  by  alleging  neglect  of  plain  mandatory 
duty  on  their  part.  If  legally  proper  to  do  so, 
which  is  certainly  not  the  law. 

4.  That,  the  people  of  the  district  having 
voted  for  an  eight  months'  school,  the  board 
arbitrarily  determined  the  white  schools 
should  nm  eight  months,  and  the  colored 
school  only  five  months.  This  distinction  on 
the  part  of  the  board,  being  clearly  Illegal, 
and  a  discrimination  made  merely  on  ac- 
count of  color,  should  be  treated  as  a  nullity, 
as  being  contrary  to  public  policy  and  good 
morals.  At  the  end  of  five  months  the  board 
notified  the  teacher  to  stop  the  school,  the 
only  reason  for  so  doing  being  their  discrim- 
inating action  towards  the  colored  schooL 
This  she  refused  to  do,  but  taught  it,  satisfac- 
torily to  the  patrons  of  the  school,  the  full 
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elgbt  months  authorized  by  lav.  In  the  case 
of  West  Virginia  Transp.  Co.  v.  Ohio  River 
Pipe-Line  Co.,  22  W.  Va.  617,  It  to  said:  "The 
common  law  will  not  permit  individuals  to 
oblige  themselves  by  a  contract  either  to  do  or 
not  to  do  anything  when  the  thing  to  be  done 
or  omitted  is  In  any  degree  clearly  injurious 
to  the  public."  On  page  3  of  Greenhood  on 
Public  Policy  it  la  said:  "The  element  of  pub- 
lic policy  in  the  law  of  contracts  and  In  the 
law  generally  Is  by  no  means  of  recent  origrin, 
but  owes  its  existence  to  the  very  sources 
from  which  our  common  law  is  supplied." 
"It  secures  the  people  against  the  corruption 
of  Justice  or  the  public  service,  and  places  It- 
self as  a  barrier  before  all  devices  to  disregard 
public  convenience."  And  on  page  S:  "By 
"public  policy*  is  intended  that  principle  of  the 
law  which  holds  that  no  subject  can  lawfully 
do  that  which  has  a  tendency  to  be  injurious 
to  the  public  or  the  public  good."  Hence  no 
court  will  permit  an  otherwise  just  claim  to 
be  defended  on  the  grounds  of  dereliction  of 
duty  or  misconduct  on  the  part  of  any  public 
officer,  because  detrimental  to  the  public  serv- 
ice, and  Injurious  to  the  common  weaL  Aa 
no  individual  can  take  advantage  of  his  own 
wrong,  so  no  public  servantcan  take  advantage 
of  his  own  Illegal  conduct,  or  failure  to  dis- 
charge his  official  duties  in  accordance  with 
the  express  provisions  of  the  statute  that  cre- 
ates him.  Ignorance  of  law  is  no  excuse,  and 
violation  of  law  is  no  defense.  Discrimina- 
tion against  the  colored  people,  because  of  col- 
or alone,  as  to  privileges,  immunities,  and 
equal  legal  protection,  is  contrary  to  public 
policy  and  the  law  of  the  land.  If  any  dis- 
crimination as  to  education  should  be  made. 
It  should  be  favorable  to,  and  not  against,  the 
colored  people.  Held  in  the  bondage  of  slav- 
ery, and  continued  In  a  low  moral  and  intel- 
lectual condition,  for  a  long  period  of  years, 
and  then  clothed  at  once,  without  preparation, 
with  full  citizenship,  in  this  great  republic, 
and  the  power  to  control  and  guide  its  des- 
tinies, the  future  welfare,  prosperity,  and 
peace  of  our  people  demand  that  this  benight- 
ed race  should  be  elevated  by  education,  both 
morally  and  intellectually,  that  they  may  be- 
come exemplary  citizens;  otherwise  the  per- 
petuity of  our  free  institutions  may  be  greatly 
endangered. 

The  board  claim,  however,  that  the  proper 
remedy  was  by  mandamus,  and  that  the 
plaintlfr  had  no  right  to  take  the  law  into  her 
own  hands.  How  much  better  was  it  for  the 
patrons  of  the  school,  the  board,  and  the  pub- 
lic, that  she  should  regard  her  employment 
as  strictly  In  accordance  with  law,  and  disre- 
gard the  illegal  discrimination  on  account  of 
color,  and  thus  secure  to  her  pupils  their  le- 
gal rights,  without  resort  to  the  writ  of  man- 
damus, which,  while  it  might  have  condemn- 
ed and  punished  the  board,  would  have  been 
Inadequate  to  furnish  the  relief  sought.  There 
Is  no  question  that  she  was  employed  to  teach 
the  school,  and  that  she  did  teach  It  In  ac- 


cordance with  law,  and  satisfactorily  to  Its 
patrons.  But  the  board  says,  it  being  a  col- 
ored school,  it  was  allowed  its  pro  rata  sbaie 
of  the  funds,  and  limited  to  the  period  of  five 
months.  This  action  on  its  part,  being  wltb- 
out  authority,  and  In  direct  disobedience  of 
law,  must  be  disregarded,  and  the  board  pre- 
sumed to  have  discharged  its  legal  duties. 

Counsel  Insist  that  the  colored  pupQa,  hav- 
ing been  allotted  their  pro  rata  share  of  the 
school  funds,  have  no  right  to  complain.  The 
law  guarantied  them  eight  months  of  school, 
and,  though  it  cost  many  times  in  proportion 
what  the  white  schools  cost,  they  should  have 
had  It  Money  values  should  not  be  set  off 
against  moral  and  intellectual  improvemait 
▲  nation  that  depends  on  its  wealth  is  a  de- 
praved nation,  while  moral  purity  and  Intel- 
lectual progress  alone  can  preserve  the  integ- 
rity of  free  Institutions,  and  the  love  of  true 
liberty,  under  the  protection  of  equal  laws, 
in  the  hearts  of  the  people.  The  Judgment  li 
affirmed. 


(«  w.  Va.  XI) 

LAUCK  et  al  v.  LOaAN. 

(Supreme  Court  of  Appeals  of  West  yitgiah. 
Nov.  23,  1898.) 

TBSTAKBSTART  InSTKCHKNT — CONSTBUCnOX. 

1.  The  rule  of  conBtmction  for  determinlns 
whether  an  instrament  is  a  will  or  testamentary 
paper  or  a  deed  is  that,  if  it  passes  a  present  in- 
terest, thoagh  the  right  to  possession  or  enjoy- 
ment does  not  accrue  till  the  death  of  the  jack- 
et, it  is  a  deed  or  contract,  but,  if  it  does  not 
pass  any  interest  or  title  whatever  till  his  death. 
It  is  a  will  or  testamentary  pape^  not  a  valid 
deed  or  contract.  Section  5,  c.  71,  Code  1891, 
does  not  change  this  rule. 

2.  In  determining  whether  an  Instmment  ii 
testamentary  or  deed  or  contract,  conrta  do  not 
allow  language  peculiar  to  either  class  of  in- 
strument, nor  even  the  belief  of  the  maker  as  to 
the  character  of  the  instrument,  nor  the  name 
he  gives  it,  to  control  inflexibly  its  construction: 
but,  giving  due  weight  to  these  drcnmstances, 
courts  look  further,  and,  weigliing  ail  the  cir- 
cumstances surrounding  the  parties  and  attend- 
ing the  execution  of  the  Instrument,  give  to  it 
such  constrnction  as  will  effectuate  the  manifest 
intention  of  its  maker. 

3.  An  instrument  in  form  and  name  a  deed  of 
conveyance,  acknowledged  as  snch,  and  deliver- 
ed to  the  grantee,  whereby,  for  consideration  of 
five  dollars  and  love  and  affection,  the  granton 
"do  grant  with  general  warranty"  a  tract  of 
land  closing  with  the  clause,  "Bnt  It  is  hereby 
distinctly  understood  and  stipulated  that  this 
deed  shall  take  and  be  in  full  force  and  effect 
immediately  after  the  said  William  Ix>gan  shall 
depart  this  life,  and  not  sooner,"  is  a  valid  dee^ 
not  a  testamentary  paper,  and  confers  a  vested 
remainder  on  the  grantee,  to  come  into  enjoy- 
ment on  William  Logan's  death. 

Section  1,  c.  116,  Code  Va.  1849,  taking  ef- 
fect 1st  of  July,  1850,  abolished  livery  of  seisin. 

(Syllabus  by  the  Court.) 

Appeal  from  circuit  court.  Wood  county, 
A.  I.  Boteman,  Judge. 

BlU  by  Sarah  B.  Lanck  and  Laura  L> 
Downing  against  L.  N.  Logan  and  others. 
From  the  decree,  Logan  appeals.    Reversed. 


Digitized  by 


Google 


W.  Va.) 


LAUCE  T.  LOQAK. 


937 


Van  Winkle  &  Ambler  and  Ocorge  W.  Neal, 
for  appellant.  Harry  P.  Camden  and  W.  N. 
MlUer,  for  appeUeea, 

BRANNON,  P.  William  Logan  and  wife 
made  a  deed  by  which  they  conveyed  to  L. 
N.  I^gan  certain  real  estate  in  Farli^ersbnrg 
In  conslderadon  of  five  dollars  paid,  and  love 
and  aCtection.  The  granting  part  of  the  deed 
la,  "Do  grant,  with  general  warranty,  the 
property  described."  At  the  close  la  the 
clause,  "Bat  it  is  hereby  distinctly  under- 
stood and  stipulated  that  this  deed  shall  take 
and  be  In  full  force  and  efTect  Immediately 
after  the  said  William  Logan  shall  depart  this 
life,  and  not  sooner."  This  writing  was  sign- 
ed,  acknowledged,  and  delivered  to  h.  N.  Lo- 
gan at  Its  date.  William  Logan  died,  and 
the  deed  waa  put  on  record  a  few  days  after 
his  death.  Later,  Sarah  B.  Lauck  and  Laura 
L.  Downing  brought  suit  in  chancery  against 
Lk  N.  Logan  to  annul  said  deed,  which  re- 
mlted  in  a  decree  annulling  it  from  which 
L.  N.  Logan  appeals.  All  said  parties  are 
children  of  William  Logan.  The  plaintiffs 
rested  their  bill  on  three  grounds,  namely, 
the  Incompetency  of  William  Logan  to  make 
the  conveyance,  ondue  influence  used  to  In- 
duce him  to  make  it,  and  inTalidity  of  the 
conveyance  itself.  There  Is  no  basis  under 
the  evidence  to  sustain  the  charges  of  In- 
competency and  undue  influence.  Indeed, 
virtually,  they  were  not  relied  upon  in  argu- 
ment The  wAe  question  is  the  validity  of 
the  deed.  It  la  claimed  by  plaintiffs  tliat  It 
la  neither  a  deed  nor  a  will  effectual  to  con- 
vey the  property;  that  It  is  not  a  deed  valid 
to  pass  property,  because  it  conveys  no  pres- 
ent estate,  vests  no  title  in  the  grantee  in 
prsesentl  (at  present),  but  vests  it  in  fnturo 
<ln  future),  and  therefore  is  not  a  deed  pass- 
ing estate,  but  is  testamentary  in  character, 
operating,  like  a  will,  to  vest  estate  only  at 
the  death  of  its  grantor;  and  that  it  la  not  a 
will  because  not  shown  to  have  been  wholly 
written  by  Logan,  or  executed  with  wit- 
nesses, as  required  by  law  to  make  it  a  good 
wlU.  I  will  remark  that  It  is  no  objection 
that  a  deed  vests  estate  in  futuro,  for  that  a 
deed  may  now  do  under  oar  statute  law;  but 
the  objection  made  against  this  deed  is  that 
it  vests  title  only  at  the  death  of  William 
Logan,  and  la  thus  not  an  act  of  alienation 
operative  between  living  persons  (Inter  vi- 
vos). In  Roberts  v.  Coleman,  37  W.  Va.  143, 
16  S.  B.  482,  this  court  held  that  "an  Instro- 
ment  transferring  property  Intended  to  oper- 
ate only  after  the  death  of  Its  maker  Is  tes- 
tamentary in  character,  and  cannot  operate 
as  an  instrument  inter  vivos."  Further  ex- 
amination upon  the  subject  made  by  me  In 
this  caae,  and  the  able  brief  of  appellees' 
counsel,  confirm  me  In  the  opinion  that  the 
said  statement  of  law  Is  borne  out  by  the  de- 
cided weight  of  authority  In  many  well-con- 
sidered cases.  I  may  safely  say  under  them 
that  if  &  writing  passes  a  present  interest 


though  the  right  to  Its  possession  and  en- 
joyment may  not  accrue  till  grantor's  death. 
It  Is  a  good  deed  or  contract;  but  if  it  does 
not  pass  an  Interest  or  right  till  the  death 
of  the  maker,  it  is  a  wUl  or  testamentary 
paper,  and  not  good  as  a  deed  or  contract 
Ko  matter  that  the  paper  is  in  name  or  form 
a  deed,  a  bond,  a  note,  or  an  agre^nent  if  it 
is  to  pass  title  only  at  death,  and  vest  no 
manner  of  estate  till  then,  it  is  not  a  deed, 
bond,  note,  or  agreement  hut  a  will  or  tes- 
tamentary paper;  no  matter  what  its  maker 
called  the  paper,  or  believed  it  to  be.  What 
does  it  say?  What  is  its  effect  in  law? 
That  is  the  question.  The  intention  of  the 
maker  as  to  the  character  of  the  estate  con- 
veyed is  the  criterion  by  which  the  court  de- 
termines whether  it  Is  a  deed  or  will,  and,  if 
the  intention  gathered  from  the  whole  paper 
Is  that  no  estate  is  to  pass  until  his  death, 
it  is  a  will,  not  a  deed.  It  may  confer  a 
present  vested  estate,  though  the  right  of 
possession  and  enjoyment  under  It  may  be  in 
the  future,  and  it  is  a  good  deed;  but  if  it 
vests  no  estate  whatever  till  death  It  Is  a 
will.  29  Am.  &  Bng.  Enc.  Law,  145,  Ud; 
Burlington  University  v.  Barrett  92  Am.  Dec. 
376,  note,  383;  McBride  v.  McBrldey  26  Giat 
476;  Hazleton  v.  Reed  (Kan.  Sup.)  26  Pac. 
450;  Turner  v.  Scott  61  Pa.  St.  126;  Delz's 
Case,  50  N.  Y.  88;  Brewer  v.  Baxter,  6  Am. 
Rep.  590;  Watklns  v.  Dean,  31  Am.  Dea  583; 
Babb  V.  Harrison,  70  Am.  Dec.  203;  Carey  v. 
Dennis,  13  Md.  1.  The  eminent  Judge  Bald- 
win said  in  Pollock  v.  Glassell,  2  Grat  457: 
"The  very  reason  which  prevents  this  assign- 
ment from  taking  effect  as  a  deed  requires 
that  it  should  be  treated  as  a  will.  A  deed  is 
an  Instrument  which  must  operate  Inter 
vivos;  and  here  the  Instrument  cannot  oper- 
ate in  that  way,  it  having  no  legal  effect  till 
the  death  of  the  party  by  whom  It  was  exe- 
cuted." The  theory  upon  which  this  doc- 
trine seems  to  rest  Is  that  the  paper  does 
just  what  a  will  does,— that  Is,  It  gives  the 
property  at  the  death  of  the  maker,  a  thing 
which  the  law  says  can  only  be  done  by  a 
will;  and  therefore,  if  of  any  effect  It  is  as 
a  will,  not  as  a  pa];>er  operative  between  liv- 
ing people.  The  law  says  that  property  can 
l>e  passed  by  the  act  of  the  parties  only  by 
deed  or  will,  and  when  a  paper  Is  a  will  it  is 
not  a  deed.  That  is  the  sole  reason  for  deny- 
ing it  effect  as  a  deed.  If  It  were  an  open 
question,  I  would  say  that  the  law  ought  to 
give  a  paper  not  so  executed  as  to  be  good 
as  a  will  effect  as  a  deed  If  good  as  a  deed, 
and  a  paper  so  executed  so  as  not  to  be  good 
as  a  deed  effect  as  a  will  if  good  as  a  wIU. 
If  A  grant  land  to  B.,  reserving  a  life  estate, 
all  agree  that  the  deed  is  valid,  because  It 
Instantly  passes  a  vested  estate  to  B.  In  re- 
mainder, only  postponing  Its  possession  and 
enjoyment  till  the  death  of  A.  (Hurst  v. 
Hurst  7  W.  Va.  289;  Trawlck  v.  Davis,  85 
AJa.  342,  5  South.  83);  and  yet  If  A.  "doth 
grant  a  certain  tract  of  laud  to  B.  at  A'l 
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deatii,"  It  wonid  be  no  deed,  becanse  pass- 
ing no  title  of  estate  till  A.'s  death.  How 
technical  the  difference  1  Ho>w  nnsnbstan- 
tlall  In  both  the  gnmtor  means  the  same 
thing,— that  Is.  to  reserve  the  possession  and 
enjoyment  In  himself  during  life,  and  then 
give  them  over  to  B.,— and  his  Intent  ought  to 
prevalL  If  a  man  make  a  deed,  aud  deliver 
It  to  another  In  escrow,  to  be  delivered  to  the 
grantee  after  the  death  of  the  grantor,  It  is 
a  good  deed,  though  we  know  that  a  deed 
is  InefTectlve  without  delivery.  The  courts 
struggle  to  make  the  act  execute  the  Intent 
Lang  v.  Smith,  87  W.  Va.  734,  17  S.  B.  218; 
DaylB  T.  ElUs,  39  W.  Va.  280,  19  S.  E.  399. 
But  the  rule  stated  above,  though  seeming 
to  me  to  be  unreasonable,  is  intrenched  be- 
hind many  decisions  through  many  years, 
and  we  cannot  repeal  it,  especially  as  it  is  a 
rule  of  property,  not  a  mere  rule  of  court 
practice.  But,  as  It  defeats  intention.  It 
should  be  applied  only  In  the  plainest  eases. 
Such  is  the  general  rule.  Its  application  is 
often  difficult  Each  Instrument  must  stand 
on  its  own  feet  be  Judged  by  its  language 
and  circumstances.  In  the  first  place,  in  the 
construction  of  both  deeds  and  wills  we  must 
seek  the  Intent  of  tbelr  makers;  and  In  doing 
so  the  whole  paper,  and  all  its  parts,  must  be 
considered  together.  Hurst  v.  Hurst  7  W. 
Va.  289,  339.  "In  determining  whether  the 
paper  Is  testament  or  deed  or  contract  courts 
do  not  allow  Che  use  of  language  peculiar  to 
either  class  of  instruments,  nor  even  the  be- 
lief of  the  maker  as  to  the  character  of  the 
Instrument,  to  control  inflexibly  the  construc- 
tion; but  giving  due  weight  to  these  circum- 
stances, courts  look  further,  and,  weighing 
all  the  language,  as  well  as  facts  and  circum- 
stances surrounding  the  parties  attending  the 
execution  of  the  instrument  give  It  such  con- 
struction as  will  effectuate  the  manifest  in- 
tention of  the  maker."  Burlington  University 
V.  Barrett  92  Am.  Dec.  376. 

Now,  let  us  look  Into  the  deed  before  us. 
Without  the  closing  clause  it  is  perfectiy  clear 
that  this  deed  vests  a  present  fee-simple  es- 
tate by  the  words  "do  grants'  in  the  present 
tense,  Importing  in  grammar,  as  well  as  dally 
language,  present  actual  transfer.  We  must 
give  these  words,  found  in  the  very  heart  of 
the  deed,— In  its  granting  clause,— their  nat- 
ural force.  The  closing  clause,  however,  must 
not  be  forgotten.  Shall  it  destroy  the  plain 
Import  of  the  words  "do  grant"?  Or  shall 
we  rather  say  that  it  means  only  to  postpone 
the  actual  possession  and  use  of  the  property 
till  William  Logan's  death?  Is  not  this  a 
construction  giving  these  different  parts  of 
the  deed  due  weight?  Who  shall  say,  or  who 
can  reasonably  say,  that  it  does  not  speak 
the  real  purpose  of  the  parties?  Did  not  Wil- 
liam Logan  intend  to  vest  the  property  final- 
ly and  actually,  and  beyond  his  recall.  In  Im 
K.  Logan,  only  reserving  to  himsdt  a  lite 
estate?  The  use  of  the  word  "full"  strengtb- 
eoa  this  view,  implying  that  the  mind  real- 


ised that  the  deed  had  present  partial  effect; 
yet  It  was  not  Intended  to  have  full,  com- 
plete, final  effect  until  the  grantor's  death,— 
that  Is,  the  property  was  to  be  the  gran- 
tee's, but  not  to  come  to  his  hands,  but  re- 
main in  the  grantor's  hands,  until  the  gran- 
tor's death.  The  deed  does  not  say,  "do  grant 
to  L.  N.  Logan  at  the  death  of  WUilam  Lo- 
gan," but  the  granting  clause  Is  absolute,  and 
the  reservation  of  what  I  say  was  intmded  to 
be  only  the  reservation  of  a  life  estate  is  s 
later  and  Independent  dause.  We  have 
words  of  present  grant  They  are  not  with- 
out force,  and  are  not  to  be  paralyzed  by 
the  closing  clause,  when  we  can  assign  to  It  a 
reasonable  function,  and  give  each  clause  its 
fair  relative  meaning,  when  laid  by  the  side 
of  the  other  clause.  These  words  were  con- 
sidered potential  in  Wall  v.  Wall,  64  Am.  Dee. 
151.  Do  you  think  that  William  Logan  in- 
tended that  this  paper  should  be  ambulatory, 
vesting  no  right  in  his  son,  but  subject  to  iiis 
own  revocation?  He  Inserted  no  clause  of 
rerocabillty.  He  does  not  hint  of  such  a 
purpose,  and  he  grants  with  general  war- 
ranty. That  does  not  comport  with  the  idea 
of  a  power  of  revocation  in  him.  People  do 
not  put  warranty  in  wills.  They  do  so  in 
deeds  of  present  grant  The  deed  was  exe- 
cuted by  both  husband  and  wife.  Such  Is 
not  the  case  -irith  wills.  The  paper  does  not 
dispose  of  all  Logan's  property,  for  by  an  ex- 
actly similar  deed  he  conveyed  on  the  snme 
day  to  a  daughter,  Mrs.  Bronghton,  other  val- 
uable property.  If  he  intended  to  do  a  testa- 
mentary act  why  did  he  not  make  one  will 
cover  both  properties?  The  answer  is  that  he 
intended  by  these  deeds,  as  deeds,  to  give 
finally  to  these  children  the  properties  ir- 
revocably, reserving  to  himself  a  life  estate. 
He  had  a  lawyer  drawing  the  papers.  Why 
did  he  not  draw  a  will,  if  he  intended  a  win? 
He  was  instructed  to  draw  deeds,  and  not  a 
wilL  And  then,  again,  William  Logan  did 
not  keep  this  paper  in  his  own  possession,  as 
men  do  with  wills,  because  they  have  nu 
operation  until  death;  but  he  delivered  them 
on  their  very  date,  because  he  intended  them 
to  operate  at  once,  as  men  do  with  deeds;  he 
Intended  to  give  his  son  and  daughter  muni- 
ment and  evidence  of  irrevocable  titie.  He 
acknowledged  the  deed  before  a  notary  for 
recordation.  Hen  do  not  acknowledge  wills. 
William  Logan  did  each  and  everything 
which  he  could  do,  or  was  required  by  law 
to  do,  to  make  the  deed  effectual  as  a  deed, 
and  when  that  deed  contains  language  asj 
form  and  cast  operating  as  and  for  a  deed, 
and  not  a  will,  why  shall  we  not  accord  :t 
force  as  a  deed?  There  is  one  thing  that  ta 
very  certain,  and  tiiat  Is  that  this  construe 
tion  carries  out  the  true  Intent  of  William  Le- 
gan,  and  enables  a  man  competent  to  do  tlte 
act  and  free  from  undue  Influence,  to  ds 
what  he  pleases  with  his  property,  or  some  oT 
It  Why  he  chose  to  give  It  to  these  two  cbC 
dren  we  do  not  know;  but,  aa  lie  was  coov 
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petent,  this  court  cannot  Inquire  Into  the  rea- 
Bonableness  or  Justice  of  hU  act  Hale  ▼. 
Cole,  31  W.  Va.  676,  8  S.  S>.  61Q.  We  hold 
the  deed  valid. 

Reference  was  made  to  onr  decision  In 
Ward  V.  Ward,  48  W.  Va.  1,  26  S.  a  542,  aa 
Ignoring  the  role  that  a  paper  vesting  estate 
at  death  is  not  a  deed,  bnt  testamentary.  By 
no  means  does  It  do  so.  The  point  was  not 
raised  or  considered.  The  deed  was  conceded 
.to  be  a  valid  deed.  The  point  conld  not 
arise,  because  the  deed  reserved  plainly  a 
life  estate  to  grantor,  and  conferred  a  re- 
mainder on  grantee,  which  all  anthorttlet  bold 
good. 

I  know  that  some  of  the  cases  cited  above 
for  the  rale  stated  would  overthrow  this  deed, 
but  others  would  not  Wilaon  v.  Oarrlco,  40 
Ind.  533,  held  a  deed  saying,  "to  be  of  no  ef- 
fect until  after  death  of  grantors,  and  then 
to  be  in  force,"  valid  as  a  deed,  not  testa- 
mentary. Deed  in  Shackelton  v.  Sebree,  86 
ni.  616,  read  "This  deed  not  to  take  efitect 
until  after  my  deceaae,— not  to  be  recorded  till 
after  my  decease."  Held  a  valid  deed.  Bo 
held  in  Owen  v.  WlUiams,  114  Ind.  179,  15  N. 
E.  678,  of  a  deed  granting  "after  my  death 
and  not  before."  Deed  conveyed  "premises, 
to  have  and  hold  to  him  at  said  grantor's  and 
grantor's  wife's  death."  Held  valid  deed,  not 
a  will.  OofC  V.  Davenport,  96  Oa.  423,  23  S. 
E.  395.  So,  in  Wyman  v.  Brown,  60  Me.  139, 
a  deed  "not  to  take  effect  daring  my  Ufe- 
tlme,  and  to  take  efFect  and  be  in  force  from 
and  after  my  death."  Likewise,  Abbott  v. 
Holway,  72  Me.  288,  a  deed  "not  to  take  eCCect 
and  operate  as  a  conveyance  till  my  decease." 
So  a  deed,  "at  my  death  to  have  and  hold." 
Chancellor  v.  Windham,  1  Rich.  Law,  161. 
So,  Jenkins  r.  Adcock  (Tez.  Civ.  App.)  27  & 
W.  21;  Carpenter  v.  Hannlg  (Tex.  Oiv.  App.) 
84  8.  W.  774.  Since  reaching  this  point  in 
this  opinion,  I  conclude  there  are  as  many,  if 
not  more,  cases  pointedly  sustaining  as  those 
pointedly  overthrowing  this  deed.  Bo,  repu- 
table cases  vindicate  our  holding,  and  In  the 
conflict  of  authority  why  should  we  not  make 
this  instrument  carry  out  its  maker's  intent, 
rather  than  make  it  i>eri8h  ?  How  should  we 
decide  if  in  doubt? 

Counsel  argue  that,  even  if  this  deed  were 
void  tested  by  common-law  principles,  yet 
certain  statutory  provisions  so  change  the 
common  law  as  to  make  it  valid.  They  refer 
to  Code  1891,  c.  71,  {  5,  saying,  "Any  estate 
may  be  made  to  commence  in  futuro  by  deed 
in  like  manner  as  by  will,  and  any  estate 
which  would  be  good  as  an  executory  devise 
or  bequest  shall  be  good,  if  created  by  deed." 
I  cannot  see  that  this  operates  to  repeal  the 
rule  above  stated  that  a  paper  which  con- 
fers no  estate  till  the  death  of  its  maker  Is 
Inoperative,  unless  good  as  a  will.  After 
the  Norman  conquest,  land  conld  not  be 
transferred  at  all  by  act  of  the  parties. 
Then  came  a  statute  allowing  its  transfer  by 
feoffment,  wltb  Uveiy  of  seisin,— that  1%  ac- 


tual delivery  of  possession.  As  the  right  of 
transfer  existed  only  under  statute,  there 
could  be  none  except  by  feoffment.  Deliv- 
ery of  possession  being  necessary  to  mani- 
fest the  transfer,  there  could  be  none  where 
an  estate  to  beg^in  in  futuro  was  to  be  cre- 
ated, and  hence  no  estate  in  land  to  begin  in 
future  could  be  created.  Another  reason 
was  that  a  freehold  could  not  be  in  abey- 
ance. The  fiction  was  gotten  up  that  where 
a  particular  estate,  one  for  years  or  life, 
with  a  remainder  in  fee  thereafter,  was  creat- 
ed, this  particular  estate  would  support  the 
remainder,  and  delivery  of  poeaession  to  the 
tenant  of  that  Immediate  estate  would  an- 
swer for  tiie  remainder.  Hence  the  rule 
that  a  future  estate  must  have  a  particular 
estate  to  rest  upon.  This  continued  the  law 
in  Virginia  tiU  chapter  99,  g  28,  Code  1819, 
as  to  feoffments.  But  when  the  statute  al- 
lowing a  man  to  make  a  will  of  lands  was 
passed,  a  fntnre  estate  could,  by  will,  be  cre- 
ated without  a  particular  estate,  and  with- 
out livery.  So,  also,  under  the  statute  of 
uses,  by  those  particular  conveyances  good 
under  It,  a  future  estate  could  be  made  with- 
out livery.  Code  1819,  c.  99,  I  29.  But  the 
common-law  feoffment  must  be  accompanied 
by  Ilveiy.  liven  after  the  act  of  1785,  say- 
ing that  no  estate  of  more  than  five  years 
should  be  declared  except  by  deed,  livery 
continued  necessary,  as  It  simply  required 
that  conveyance  "be  declared,"  not  made  by 
deed.  The  act,  too,  provided  that  livery  of 
seisin,  where  that  was  required,  should  be 
in  writing  and  recorded,  showing  that  where 
the  old  law  required  livery  it  must  still  be 
made.  It  was  required  in  common-law  con- 
veyance, feoffment,  but  not  In  devises  or  in- 
strumenta  good  under  the  statute  of  uses. 
But  our  Code  of  1819  partially  abolished  liv- 
ery of  seisin  in  saying  an  estate  might  be 
made  to  commence  in  futuro  as  well  by  deed 
as  by  will.  It  abolished  livery  as  to  future 
estates,  not  present  ones.  So  I  think  a  mere 
grant,  which,  before  this  act,  was  only  prop- 
er to  grant  estate  in  Incorporeal  property, 
became  effectual  to  convey  the  land  itself, 
and  without  livery.  Grants  always  were  re- 
quired to  be  by  deed,  which  passed  title; 
feoffmenta  were  by  word  and  livery  only  un- 
til the  statute  requiring  them  to  be  declared 
by  deed.  This  deed  did  not  vest  title,  bnt 
only  attested  what  the  Uvery  did.  That 
passed  title.  Tied.  Real  Prop,  i  771.  Now, 
the  only  purpose  of  this  act  was  to  get  rid 
of  livery  of  seisin,  which  prevented  crea- 
tion of  future  estates.  It  was  not  Intended 
to  abolish  wills,  nor  the  necessity  of  a  will 
for  an  act  of  transfer  requiring  a  will,  that 
is,  a  vesting  of  an  estate  upon  the  death  of 
its  creator.  The  objection  to  a  "will  deed" 
is,  not  that  it  creates  a  fntnre  estate,  hut 
that  It  gives  estate  at  death,  which  requires 
a  will.  If  this  statute  so  operated,  there 
would  scarcely  be  use  for  wills,  and  any  in- 
strument passing  estate  only  at  death  would 
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be  valid,  and  aU  Uie  decisions  holding  "deed 
wills"— that  Is,  deeds  vesting  estate  at  death 
of  grantor— Told  would  be  no  longer  In  force. 
It  has  not  been  so  construed.  Certainly  not 
In  Virginia. 

I  may  remark,  thoagh  not  Important  In  the 
case,  that  livery  of  seisin  was  abolished  by 
Code  1819,  c.  99,  g  28,  only  partly,— that  Is, 
as  to  freehold  estates  commencing  In  futuro; 
or,  rather,  we  cannot  say  abolished,  as  livery 
was  never  applied  to  future  estates,  bnt  pre- 
vented their  creation;  and  therefore  It  is  more 
accurate  to  simply  say  that  that  act  allowed, 
for  the  first  time,  the  creation  by  deed  of  es- 
tates to  begin  in  futuro.  It  left  standing 
Uvery  of  seisin  where  it  had  always  stood, 
necessary  in  the  creation  of  freeholds  com- 
mencing at  once.  This  appears  from  the  fact 
that  the  same  act  which  allows  in  section  28 
the  creation  of  a  future  estate,  still  contin- 
ues in  section  8  livery  of  seisin  where  it  bad 
been  always  required  In  immediate  estates. 
And  even  the  statute  cited  as  wiping  out 
Ilvery  (Code  1849,  c.  116,  S  4),  going  into  force 
July  1, 1850,  did  not  abolish  it,  and  only  ren- 
dered It  needless,  because  It  says,  "All  real 
estate  shall,  as  regards  the  conveyance  of  the 
Immediate  freehold  thereof,  be  deemed  to  lie 
in  grant  as  well  as  in  Uvery,"  contemplating 
both  as  still  operative.  It  does  not  say  "lie 
in  grant"  only,  or  "in  grant  and  not  In  Uv- 
ery." And  this  confirms  my  view  that  the 
Code  of  1819,  in  allowing  future  estates,  left 
Uveiy  standing  as  to  creation  of  Immediate 
estates,  because  the  section  quoted  from  the 
Code  of  1849  says,  "as  regards  the  convey- 
ance of  the  immediate  freehold,"  thus  limiting 
It  to  conveyance  of  the  immediate  freehold, 
and  showing  that  the  legislature  considered 
livery  as  yet  applicable  to  them,  and  design- 
ed to  dispense  with  its  presence  as  to  them. 
But,  while  that  section  did  not  abolish  Uv- 
ery, and  only  allowed  a  grant  for  the  imme- 
diate corporeal  freehold,  and  thus  enlarged 
the  common-law  effect  of  a  grant  before 
used  only  for  incorporeal  property,  I  think 
that  section  1,  c.  116,  Code  1849,  saying  that 
no  greater  estate  than  five  years  should  be 
conveyed  except  by  deed  or  will,  did  abolish 
Uvery.  Thus,  a  grant  of  land,  wlthont  Uv- 
ery, prior  to  July  1,  1850,  would  not  be  good 
(nnless  nnder  statute  of  uses);  but  it  would 
be  good  after  that  date.    Before  that  date 


it  must  be  "dedared"  by  deed,  oi  it  wonld 
not  be  good,  even  with  Uvery;  but  It  it  were 
so  declared  by  deed,  Uvety  was  tlU  then  es- 
sentiaL  Since  then,  Uvery  without  deed  is 
not  good.  I  think,  however,  that  such  grant 
before  July  1,  1850,  based  on  good  consid- 
eration, would  have  been  good  under  the 
statute  of  uses  aa  a  covenant  to  stand  seised 
to  use,  without  Uvery;  and  a  grant  for  valna- 
ble  consideration  good  as  a  bargain  and  sale, 
under  that  statute.  But  a  voluntary  convey- 
ance without  Uvery  would  not  have  been 
good.  Thus  Uvery  of  seisin  ia  unavailing 
since  that  date;  and  a  deed  of  grant  Itself, 
without  Uvery,  passes  the  freehold,  as  Code 
1849,  {  1,  in  saying  no  greater  estate  than 
Ave  years  shall  be  passed  but  by  deed  or  will, 
impliedly  says  it  may  be  passed  by  deed  oc 
wiU;  and  section  4  says,  "AU  real  estate  aa 
regards  the  Immediate  freehold  shaU  Ue  in 
grant  as  weU  as  in  Uvery;"  and  section  5 
says,  "Any  Interest  in  or  claim  to  real  estate 
may  be  disposed  of  by  deed  or  wiU;"  and 
chapter  117,  {  2,  says  that  the  form  of  grant 
of  land  given  by  that  chapter  shall  convey 
all  the  grantor's  "estate,  right,  title,  and  in- 
terest" The  West  Virginia  Code  contains 
those  provisions  in  chapter  71,  {{  1,  4,  5,  and 
chapter  72,  {  2.  The  provision  in  CX>de,  c. 
71,  (  6,  that  "any  estate  which  would  be  gi>od 
as  an  executory  devise  or  bequest  shail  be 
good  If  created  by  deed,"  only  intends  to  en- 
able what  Is  in  quaUty  an  executory  devise  to 
be  made  by  deed,  giving  the  same  force  to  a 
deed  to  create  executory  interests  aa  a  wSL 
By  the  use  of  the  word  "and"  after  the  clanae 
enabling  an  estate  in  futuro  to  be  created  by 
deed,  this  clause  as  to  executory  devise  may 
be  only  to  make  more  clear  the  capacity  of  a 
deed  to  create  a  future  estate.-^laoe  it  be- 
yond question  by  mere  expansion  of  lan- 
guage,—but  its  office  seems  to  l>e  to  do  br 
deed  what  could  before  only  be  done  by  wIlL 
Certainly,  we  cannot  say  it  abolishes  the  mle 
that  a  deed  passing  no  shadow  of  title  to 
land  tlU  the  grantor's  death  shaU  be  repealed. 
Briefs  of  able  counsel  and  oral  argument  have 
Introduced  these  statute  provisions  Into  this 
case,  and  I  would  be  wanting  in  deference  If 
I  had  not  discussed  the  subject,  thongli  t 
must,  with  entire  respect  to  counsel,  aay  that 
I  do  not  see  that  they  are  relevanC  Decree 
reversed,  and  UU  dismissed. 
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8AVAGB  tt  aL  T.  PBOPLBTS  BUILDING, 

LOAN  &  SAVINGS  ASS'N. 

<SQpreme  Coort  of  Appeals  of  West  Virginia. 

Not.  23,  1888.) 

FORKIOIt  BdILDINO    ASSOCIATIOS— DOMEBTIO    Oo»- 

poRATioN— Right  o»  Aotiok— Vauditt  o»  Bt- 

LaWS— VBSTBD  BtOHTS— WiTBDBAWiJ.  AUD  PaT- 
MBKT. 

LA  ballding  aad  loan  aasociation  chartered 
by  the  atate  of  New  York,  which  baa  complied 
with  onr  atatnte  by'  appointing  an  attorney  in 
this  state  to  accept  service  for  it,  dow  not  tner»- 
by  become  a  domestic  corporation. 

2.  A  statute  merely  enabling  «  foreign  corpo- 
ration to  hold  property  or  do  bnriness  in  utis 
state  does  not  make  it  a  domestic  corporation, 
and  It  may  be  proceeded  against  by  attachment 
as  a  foreign  corporation. 

3.  A  proTision  in  one  of  the  conditions  Indorsed 
on  the  certificates  of  stock  issued  by  snch  cor- 
poration that  any  action  brought  against  the 
association  by  the  shareholders  shall  be  brought 
in  the  county  of  Ontario,  N.  Y.,  ia  a  void  re- 
qnirement,  as  jurisdiction  cannot  be  taken  away 
by  consent. 

4.  A  corporation  has  not  the  power,  by  laws 
of  its  own  enactment,  to  disturb  or  dcTest  rights 
which  it  has  created,  or  to  impair  the  oblifation 
of  its  contracts,  or  to  change  its  responsibility 
to  its  members,  or  to  draw  them  into  new  and 
distinct  relations;  and  all  by-laws  attempting 
to  do  this  are  inoperatiye  and  void. 

5.  Where  a  certificate  of  stock  on  its  face 
prorides  that  the  holder  may  withdraw  the 
amount  paid  on  the  same  to  a  bnilding  and  loan 
association,  at  any  time  within  three  yeara  from 
its  date,  together  with  6  per  cent,  interest,  all  of 
which  are  payable  in  the  manner  set  forth  in 
the  articles  of  association  and  by-lawa,  and 
terms  and  conditions  printed  on  the  back  of  cer- 
tificate.—the  fourth  of  which  conditions  pro- 
Tide*  tliat  "the  payment  on  this  certificate  can- 
not be  withdrawn  until  after  three  yeara  from 
the  date  of  this  certificate;  if  withdrawn  be- 
tween that  date  and  maturity,  the  holder  shall 
be  entitled  to  receive  sixty  dollars  for  each  of 
said  shares,  together  with  six  per  cent,  per  an- 
num,"— said  condition  and  the  by-laws  of  said 
association  existing  at  the  date  of  said  certifi- 
cate are  a  part  of  the  contract,  and  the  manner 
and  time  of  withdrawal  and  payment  cannot  be 
changed  by  a  subseqnent  by-law. 

(Syllabus  by  the  Court) 

Appeal  from  circuit  court,  Wood  county; 
A.  I.  Boreman,  Judge. 

Bill  by  Thomas  S.  and  E.  J.  SaTage  against 
the  People's  Building,  Loan  &  SaTlngs  Asso- 
ciation. Decree  for  plalntlffB,  and  defendant 
appeals.    Affirmed. 

J.  W.  Vanderrort  and  Chester  M.  Elliott,  for 
appellant  Van  Winkle  &  Ambler  and  Moata 
4c  PeterUn,  for  appellees. 

ENGLISH,  3.  Thomas  S.  SaTBge  and  B.  J. 
SaTage,  admlnlatrators  of  tbe  estate  of  George 
Savage,  deceased,  brought  a  suit  in  equity  in 
the  circuit  court  of  Wood  county,  against  the 
People's  Building,  Loan  &  Savings  Associa- 
tion, a  corporation  organized  and  existing  un- 
der the  laws  of  the  state  of  New  York,  to  re- 
cover from  the  defendant  the  sum  of  $810, 
with  interest  thereon  from  the  10th  day  of  Au- 
gust 1882,  claimed  to  be  due  the  plaintiffs, 
aa  the  withdrawal  value  of  14  ibarea  of  paid- 


up  stock  In  the  defendant  company.  An  at- 
tachment was  sued  out  against  the  defendant 
and  levied  on  its  real  estate  situated  In  said 
county.  The  sole  ground  upon  which  the  or^ 
der  of  attachment  was  based  was  that  the 
fendant  was  a  foreign  corporation.  The  de- 
fense Interposed  was  a  plea  in  abatement  of 
the  suit  a  plea  in  abatement  to  the  attach- 
ment and  a  demurrer  and  answer  to  the  bill. 
Depositions  were  taken  by  plaintiffs  and  de- 
fendant Objections  were  sustained  to  the 
pleas  in  abatement  The  demurrer  to  the 
bill  waa  overruled.  A  decree  was  rendered 
against  the  defendant  for  $1,106.86.  The  at- 
tachment was  sustained,  and  the  real  estate 
levied  on  waa  directed  to  be  sold  to  satisfy 
said  debt  upon  the  terms  prescribed  in  said 
decree.  The  defendant  then  moved  the  court 
to  modify  the  decree  so  that  Interest  should 
be  calculated  on  die  $810  only  from  the  date 
said  shares  of  stock  In  controversy  were  pre- 
sented to  defendant  aasoclatlon  for  withdraw- 
al, to  wit  September  0,  1895,  which  motion 
was  overruled.  The  defendant  also  moved 
the  court  to  require  plaintiffs  and  the  special 
conuulssioners  appointed  to  enforce  said  de- 
cree to  do  ao  in  such  manner  that  plaintiffis 
should  only  participate  equally  with  the  other 
stockholders  who  filed  withdrawals  of  their 
shares  with  said  association  at  the  same  time 
or  before  plaintiffs  filed  withdrawals  of  their 
shares.  In  order  that  all  stockholders  might 
be  placed  in  the  same  position,  and  the  with- 
drawing shareholders  might  all  have  equal 
standing,  which  motion  was  overruled,  and 
the  defendant  obtained  this  appeal 

The  first  error  assigned  and  relied  on  by  tbe 
defendant  is  that  tbe  court  erred  in  falling 
and  refusing  to  dismiss  tbe  plaintiffs'  bill  upon 
the  plea  in  abatement  to  said  suit  This  plea. 
In  substance,  claims  that  tbe  plaintiffs  did  not 
at  the  time  of  the  Institution  of  said  suit  have 
a  right  to  institute  it  in  the  state  of  West 
Virginia,  because,  as  fully  shown  in  the  bill, 
if  any  such  suit  or  action  existed  at  the  time 
the  same  waa  Instituted,  it  should  have  been 
brought  in  tbe  county  of  Ontario  and  state  of 
New  York;  that  it  Is  a  cwporatlon  of  the  state 
of  New  York,  and  has  fully  complied  with  the 
laws  of  West  Vb^inla  governing  foreign  cor- 
porations doing  business  in  this  state,  has 
caused  an  attorney  In  fact  to  be  appointed,  as 
reqnired  by  statutes  of  West  Virginia,  and  the 
plaintiffs  could  not  obtabi  jurisdiction  by  at- 
tachment of  defendant's  property  in  this  state: 
that  defendant  Is  a  solvent  corporation,  and  no 
ground  for  said  attachment  existed.  This 
question  was  passed  upon  by  this  court  in  the 
case  of  Quesenberry  v.  Association  (recently 
decided,  and  not  yet  officially  reported)  30  S. 
K.  73,  In  which  it  was  held:  "(1)  A  suit 
against  a  foreign  corporation  may  be  brought 
In  any  county  wherein  it  has  estate  or  debta 
due  It  It  is  a  nonresident  under  clause 
S,  (  L  e-  1^,  Code  1881.  (2)  The  appoint- 
ment by  a  foreign  corporation  of  an  attorney 
In  thlB  atate  to  accept  service  of  process  doea 
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not  make  it  a  domestic  corporation.  (S)  A 
statute  merely  enabling  a  foreign  corporaldon 
to  hold  property  or  do  business  in  tUs  state 
does  not  make  It  a  domestic  corporation." 
Brannon,  P.,  in  delivering  the  opinion  of  the 
court,  uses  the  following  language:  "Another 
point  is  made  that,  aa  this  foreign  corporation 
has  appointed  an  agent  to  accept  service  of 
process.  It  Is  not  liable  to  attachment.  It  is 
a  foreign  corporation,  and  Is  a  nonresident, 
and  the  fact  that  It  owns  property  here  no 
more  converts  it  into  a  resident  than  It  con- 
verts a  natural  jwrson  Into  a  resident  It 
dwells— has  its  liabitat  or  domicile— in  New 
Tork,  where  it  was  chartered;"  citing  Hum- 
phreys V.  Newport  News  &  M.  V.  Co.,  33  W. 
Va.  137,  10  S.  E.  39. 

It  is  insisted  by  counsel  for  the  appellant 
In  his  brief  that  this  suit  abated  by  reason 
of  the  fact  that  the  summons  was  issued  on 
the  2d  day  of  December,  1895,  and  was  re- 
turnable to  rules  to  be  held  on  the  1st  of  De- 
cember, 1805,— a  day  prior  to  the  date  on 
which  It  Issued,  and  before  the  suit  was  In- 
stituted,—and  a  considerable  portion  of  his  ar- 
gument is  devoted  to  the  consideration  of  this 
alleged  mistake.  A  stipulation  is  filed  with 
attorneys'  brief  for  the  appellees,  signed  by 
counsel  for  both  parties,  which  reads  as  fol- 
lows: 'It  Is  Stipulated  and  agreed  that  the 
original  summons  in  this  cause  was  issued  to 
rules  to  be  held  on  the  first  Monday  of  De- 
cember, 1886,  whereas  It  is  printed  on  page 
7  of  record  as  'on  the  1st  day  of  December, 
1895.' "  This  stipulation  therefore  disposes  of 
the  first  and  second  assignments  of  erxOT, 
which  were  based  upon  the  alleged  fact  that 
said  summons  was  retomable  to  the  Ist  day 
of  December,  1896. 

The  appellant  assigns  as  the  third  point  of 
error  that  the  court  erred  in  not  sustaining 
the  demurrer  to  plaintltfs'  bill,  and  in  overrul- 
ing the  same,  as  the  bill  clearly  shows  on  its 
face  that  there  was  no  debt  due  at  the  time 
of  the  institution  of  this  suit  Can  this  as- 
signment be  sustained?  This  salt  was  insti- 
tuted December  2,  1896,  and  was  predicated 
upon  the  alleged  fact  that  they  were  the 
owners  of  14  shares  of  the  defendant's  stock, 
on  which  they  had  paid  the  sum  of  $840.  By 
article  29  of  the  by-laws  of  said  corporation. 
In  force  at  the  time  the  plaintiffs  became  the 
owners  of  said  stock,  "members  holding  paid- 
up  certificates  might,  upon  the  surrender  of 
such  certificates,  withdraw  the  amount  paid 
on  the  same,  at  any  time  after  three  years 
from  the  date  of  Issue,  and  before  maturlly, 
together  with  an  annual  interest  of  six  per 
cant,  said  interest  to  be  computed  upon  the 
withdrawal  of  paid-up  certificates  for  even 
months  only,  and  such  paid-up  certificates 
should  cease  bearing  Interest  after  the  date 
of  such  application  for  withdrawal"  Ttte 
stock  held  by  piahitUfs  was  issued  August  10, 
1892,  and  the  holders  were  entitled  to  with- 
draw after  3  years  from  that  date,  by  com- 
plying with  the  requirements  of  the  by-laws 


then  in  force,  as  plaintiffs  contend.  Flalntifb, 
between  the  4fh  anid  9th  of  September,  1805,. 
executed  proper  applications  for  wltlidrawal, 
and  sent  them,  by  letter,  their  receipt,  by 
defendant  acknowledged,  stating  that  they 
had  been  placed  on  file,  and  would  be  paid  in 
regular  order,  under  the  rules  of  the  atworis- 
tlon.  Upon  receipt  of  that  letter,  plaintiffs 
demanded  immediate  paymoit  of  the  amount 
due,  according  to  the  contract  And  by  letter 
dated  September  27,  1896,  defendant  Informed 
plaintiffs  that  only  one-half  of  the  receipts  of 
the  association  were  applicable  to  the  payment 
of  vrlthdrawals;  that  there  were  applications 
for  withdrawal  filed  before  theirs,  amoanting 
to  $130,000,  and  the  receipts  of  die  anodatloB 
averaged  about  $7,500  a  month,  and  pl.jntlSS' 
certificates  would  have  to  wait  their  turn  for 
payment.  The  by-law  under  which  the  man- 
ner of  payment  of  withdrawals  was  adopted 
was  passed  January  12,  1886,  and  formed  no 
part  of  defendant's  by-laws  on  August  10, 
1892,  when  plalntlfts  became  owners  of  said 
certificates.  On  the  face  of  these  certificates 
of  shares  it  was  contracted  that  in  considera- 
tion of  the  money  received,  and  foil  compU- 
anee  with  the  terms  and  conditions  as  printed 
on  back  of  certificates,  the  by-laws,  etc.,  all 
of  which  were  made  part  of  the  contract,  said 
defendant  would  pay  said  shareholders,  their 
heirs,  administrators,  or  assigns,  the  smn  of 

dollars  at  the  end  of  five  years,  or  at 

maturity.  One  of  the  conditions  on  the  back 
of  said  certificate  was  that  "the  payment  on 
this  certificate  cannot  be  withdrawn  until 
after  three  years  from  the  date"  thereof;  'If 
withdrawn  between  that  date  and  m&tnrity, 
the  holder  shall  be  entitled  to  receive  tfxty 
dollars  for  each  of  said  shares,  together  with 
six  per  cent  interest  per  annum."  These, 
with  artlde  29  above  quoted,  were  tbe  ccmdl- 
tlons  bearing  upon  the  question  of  with- 
drawal from  the  association  at  tbe  time  plaln- 
tifCs  became  the  owners  of  the  certificates 
upon  which  this  suit  was  i>redlcated.  They 
became  part  of  the  contract 

Could  the  contract  be  varied  or  altered  by 
the  enactment  of  subsequent  laws,  changing 
time  tmd  terms  of  payment?  On  this  point 
Beach  on  the  Modem  Law  of  Contracts  (sec- 
tion 1223,  p.  1615)  says:  "A  person  has  the 
right  to  treat  the  by-laws  given  to  him  on 
becoming  a  member  of  the  association  aa  all 
the  by-laws  such  association  has;  and  he  Is 
not  bound  to  take  notice  of  modifications  of 
such  by-laws  with  respect  to  withdrawing,  on 
the  record  of  the  company  stanply,  without 
further  notice  to  him,  which  notice  must  be 
proven  by  the  defendant  company  to  have 
bein  given,"— dtlng  McKenney  v.  Association. 
8  Honst  657,  18  Atl.  906.  Again,  In  ABsoda- 
tlon  V.  liewlB,  1  Colo.  ARp.  127,  27  Pac.  872. 
the  court  held  that:  "Where  plalnUff  became 
a  member  of  defendant  building  association 
at  a  time  when  a  by-law  provided  that  all 
nonborrowlng  stockholders  wishing  to  with- 
draw shall  be  pclTileged  so  to  do  upon  giving 
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notice  to  fhe  dtrecton  of  hli  or  her  Intentton, 
and  ahall  be  entlfled  to  receive  the  amount  of 
tnatallmentB  actually  paid  In  without  Interest, 
plalntUTs  right  of  withdrawal  was  a  vested 
right,  of  which  defendant  conld  not  deprive 
him  without  his  consent  by  a  subsequent  re- 
peal of  the  by-law."  The  general  proposition 
la  well  and  properly  stated  In  5  Am.  &  Bng. 
Bnc.  Law,  96,  where  It  says:  "A  corporation 
has  not  the  power,  by  laws  of  its  own  en- 
actment,  to  disturb  or  devest  rights  which  It 
has  created,  or  to  Impair  the  obligations  of 
its  contracts,  or  to  change  Its  responsibility 
to  Its  members,  or  to  draw  them  into  new 
and  distinct  relations;  and  all  by-laws  at- 
tempting to  do  this  are  Inoperative  and  void," 
—cltlntP 'numerous  autiboritles,  among  them 
Pnlford  V.  Fire  Department,  81  Mich.  468, 
where  It  Is  said:  "By-laws  and  regulations 
of  corporations  merely  govern  future  action. 
BX  post  facto  laws  are  no  more  lawful  for 
corporations  than  for  states."  See,  also,  Kent 
V.  Mining  Co.,  78  N.  Y.  1B9;  Becker  v.  Insur- 
ance Co.,  48  Mich.  610,  12  N.  W.  874. 

Authorities  might  be  multiplied  ni>on  this 
question,  but  these  are  regarded  as  sufficient 
to  establish  the  doctrine  of  the  inability  of  a 
corporation,  by  subsequent  by-laws,  to  take 
from  a  stockholder  therein  vested  rights,  ac- 
quired under  by-laws  eztstlng  at  the  date  of 
tiie  contract  made  with  the  corporation  at 
the  time  said  shares  were  acquired.  After 
agreeing  that  stockholders  may  withdraw  at 
the  end  of  three  years,  upon  surrender  of  their 
pald-np  certificates,  the  amount  paid  on  same, 
wldi  interest  at  6  per  cent  per  annum,  sudi 
corporation  cannot,  by  subsequent  by-law, 
provide  that  the  association  shall  not  be  re- 
quired to  pay  out,  on  withdrawing  and  ma- 
tured stock,  more  than  one-half  the  amount 
received  from  dues  and  stock  payments  In  any 
month.  To  sustain  the  validity  of  such  by- 
law would  Imply  the  right  to  say  that  but 
one-tenth  of  the  receipts  from  dues  and  stock 
payments  in  any  month  should  t>e  paid  on 
withdrawal,  and  thus  Indefinitely  prolong  the 
payment  of  withdrawal  value,  when,  as  hi 
this  case,  the  holder  had  fully  complied  with 
all  the  requirements  of  his  contract.  My  con- 
clusion, therefore,  is  that  the  court  committed 
no  error  In  overruling  the  demurrer.  As  to 
the  right  to  recover,  this  court  held  In  Halgh 
T.  Association,  19  W.  Va.  796,  that  "a  member 
of  a  bunding  association  who  compiles  with 
its  constitution  and  by-laws,  and,  under  their 
provisions,  withdraws,  can  recover  the 
amount  due  him  under  such  constitution  and 
by-laws,  by  an  action  of  assumpsit.  In  which 
there  la  no  special  count,  but  only  the  com- 
mon counts."  So,  1b  a  recent  case  decided 
by  the  supreme  court  of  South  Carolina  (Mc- 
Nab  V.  AssodaUon,  27  S.  m  54S),  It  Is  held 
that  "where  a  bnUdlng  and  loan  association's 
by-laws  provide  tiiat  a  member  who  has  made 
all  payment!  may  surrender  his  shares  of 
stock  at  any  time  after  a  certain  period  from 
the  date  of  certificates,  on  giving  a  certain 
81S.BL— 68 


notice,  and  take  the  withdrawal  valne  thereof 
In  cash,  the  relation  of  debtw  and  creditor  Is 
established  as  soon  as  the  member  has  sur- 
rendered his  stock,  and  has  given  the  required 
notice."  In  the  case  at  bar  these  shareholders 
appear  to  have  done  all  that  their  contract 
and  the  rules  required  of  them,  to  entitle  them 
to  the  withdrawal  value  of  their  shares  with 
interest;  and  we  must  hold  that  the  relation 
of  debtor  and  creditor  was  established  at  the 
time  the  suit  was  brought 

The  contention  that  the  defendant  was  Im- 
properly proceeded  against  as  a  nonresident 
or  foreign  corporation  has  already  been  con- 
sidered, and  shown  to  be  no  longer  an  open 
question  in  this  state. 

The  ninth  condition  found  on  the  back  of 
the  certificates  of  shares,  providing  that  any 
actloa  brought  against  the  association  by 
shareholders  diall  be  bronght  on  or  before  six 
months  from  the  date  the  cause  of  action  ac- 
crues, and  in  the  county  of  Ontario,  N.  Y., 
was  a  void  requirement  as  Jurisdiction  cannot 
be  taken  away  by  consent  See  Nute  v.  In- 
surance Oo.,  9  Gray,  174-180;  Hall  v.  Insur- 
ance Co.,  e  Gray,  186; .  Relchard  v.  Insurance 
Co.,  81  Mo.  61& 

The  affidavit  and  order  of  attachment  sned 
ont  appear  to  be  regular,  and  in  compliance 
with  the  statute,  and  the  lien  thereby  created 
properly  directed  to  be  enforced  against  fhe 
real  estate  levied  upon.  I  am  therefore  of 
opinion  that  the  decree  complained  of  must 
be  affirmed,  with  costs  and  damage*. 


(46  w.  Va.  M2) 
BTtZ  V.  CITY  OF  WHBBLINQ. 

(Sapreme  Court  of  Appeals  of  West  Virginia. 
Nov.  28,  1888.) 

DiBicniia  VsBDiOT— KsouGiHoa— IXJVRT  to 

TRiaPASSIB. 

1.  When,  npon  the  facts  conceded  as  shown,  a 
verdict  for  the  plaintiff  would  be  against  law, 
the  court  should,  on  motion,  exclude  the  plain- 
tilTs  evidence,  and  direct  a  verdict  for  the  de- 
fendant. So  It  Is  also  where,  if  the  essential 
facts  claimed  to  be  proven  by  the  evidence  were 

groven,  a  verdict  for  plaintiff  wonld  be  jnstlfled 
r  the  law,  yet  the  evidence  does  not  appreda- 
bly  tend  to  prove  them,  but  so  plainly  fails  to 
do  so  that  two  reasonable  men  shonld  not  differ 
as  to  its  insofliclency. 

2.  A  landowner  is  nnder  no  dnty  to  a  mere 
trespasser  to  keep  his  premises  safe,  and  the  fact 
that  the  trespasser  is  a  child  does  not  raise  a 
dnty  where  none  otherwise  exists.  Snch  a  tres- 
passer, injured  on  snch  premises,  cannot  recov- 
er of  the  landowner  by  reason  of  the  nnsafe 
condition  of  the  premises,  nnless  this  negligence 
be  so  gross  as  to  amount  to  a  wanton  injury. 
Frost  V.  Railroad  Co.,  9  Atl.  790^  64  N.  H. 
220. 

(Syllabus  by  the  Court.) 

Error  to  circuit  court  Ohio  county;  H.  C. 
Hervey,  Judge. 

Action  by  John  &  Bits  against  die  city  of 
Wheeling.  Judgment  for  defendant  and  plain- 
tiff appeals.    Affirmed. 


Digitized  by 


Google 


994 


81  SOUTHEASTERN  REPOKTBB. 


(W.  V«. 


Caldwell  ft  Caldwell,  for  plaintiff  in  error. 
Henry  M.  Russell,  Frank  W.  Neebltt,  and  S. 
O.  Boyce,  for  defendant  In  error. 

BRANNON,  P.  Sarah  Rit>,  a  cbild  of  less 
than  Ave  years,  was  drowned  in  a  reservoir 
maintained  by  the  city  of  Wheeling  to  fur- 
nish water  for  public  use,  and  the  adminis- 
trator brought  action  against  the  city,  and 
upon  the  trial  the  court  excluded  the  whole  of 
the  plaintiff's  evidence  from  the  Jury  as  In- 
suflScient  to  warrant  a  verdict,  and  directed 
the  Jury  to  find  for  the  defendant,  and  upon 
such  a  verdict  gave  Judgment  for  defendant, 
and  the  plaintiff  appeals.  The  case  is  not  one 
involving  credibility  of  witnesses,  or  weight 
of  evidence,  or  the  proper  Inferences  and  de- 
ductions from  evidence,  which  are  matters 
proper  for  the  consideration  of  a  Jury;  for 
the  material  facts  of  the  case  are  undisputed, 
and  the  case  presents  simply  the  question  of 
law  whether,  upon  the  facts,  a  liability  rests 
<Hi  the  city.  The  question  is,  was  the  city 
guilty  of  negligence?  Negligence  is  most  fre- 
quently a  question  of  mixed  law  and  fact, 
proper  to  go  before  a  Jury;  but,  where  the 
facts  are  such  that  ordinarily  men  will  not 
differ  about  their  effect  in  not  showing  negli- 
gence. It  becomes  a  question  of  law  for  the 
court,  not  one  of  fact  for  the  Jury,  and,  if  the 
evidence  la  not  colorably  sufficient  to  show 
negligence,  the  court  ought  to  take  the  ease 
from  the  Jnry  and  direct  a  verdict  against  the 
plaintiff.  When  the  evidence  is  so  clearly 
deficient  as  to  give  no  support  to  a  verdict  for 
plaintiff,  If  rendered,  the  evidence  should  be 
excluded  from  the  Jury.  Klinkler  v.  Iron  Co., 
27  &  E.  287,  43  W.  Ya.  219;  1  Shear.  &  B. 
Neg.  (2d  Ed.)  i  56.  Where  the  case  turns  on 
the  weight  and  effect  of  the  evidence  in  prov- 
ing or  not  proving  facts  necessary  to  support 
the  action,  and  the  evidence  appreciably  goes 
to  prove  such  facts,  it  ought  to  go  to  the 
Jury,  as  a  verdict  upon  such  evidence  gives 
It  a  force  which  it  might  not  have  with  the 
Judge  before  verdict,  and  fortlfles  his  case  more 
against  the  action  of  the  court,  as  the  court  can- 
not set  the  verdict  aside  unless  plainly  and  de- 
cidedly contrary  to  or  without  evidence;  but 
where  the  case  is  not  such,  but  one  of  undis- 
puted or  indisputable  facts,  leaving  it  only  a 
matter  of  law  whether  the  facts  show  a  liabil- 
ity on  the  defendant,  the  court  should  take  the 
case  from  the  Jury,  and  direct  a  verdict  If  the 
evidence  shows  no  case  for  the  plaintiff,  be- 
cause, if  there  were  a  verdict  for  him.  It 
would  be  a  finding  against  law,  and  the  court 
always  annuls  a  verdict  against  law  upon 
conceded  or  indisputable  facts.  It  is  differ- 
ent, then,  from  a  motion  for  a  new  trial, 
where  the  verdict  rests  on  the  credibility  of 
witnesses  or  the  weight  and  effect  of  evl- 
denca  Grayson's  Case,  6  Orat  712;  Poling  T. 
Railroad  Co.,  38  W.  Va.  645,  18  S.  E.  782 
(SyL  point  8).  Likely  this  distinction  is  not 
always  thought  of.  Plainly,  if  the  court  does 
right  in  excluding  the  evidence.  It  commits 


no  error  in  directing  a  verdict,  as  saeb  a  ver- 
dict is  the  inevitable  consequence  of  sucb  ex- 
clusion. There  cannot  then  be  any  different 
verdict 

Let  us  see  then  whether  the  city  Is  liable. 
In  maintaining  the  reservoir,  tbe  city  was  en- 
gaged in  a  lawful  act  within  its  power  and 
duty  as  a  municipal  corporation, — a  govern- 
mental act;  and  I  do  not  see,  in  the  absence 
of  a  statute  imposing  liability.  If  an  open 
question,  how  it  could  be  held  liable,  evoi  if 
guilty  of  negligence,  tmder  the  principle  stat- 
ed in  Brown's  Adm'r  v.  Town  of  Guyandotte, 
84  W.  Va.  289,  12  S.  B.  707,  and  1  Beach, 
Pub.  Corp.  (  748:  "Where  a  city,  nnder  au- 
thority of  a  general  law,  undertakes  a  -wmt 
for  the  sole  use  and  ben^t  of  tbe  public,  it 
is  not  liable  for  an  Injury  caused  by  tbe  neg- 
ligent or  defective  act  of  Its  servants,  unless 
some  statute,  either  directly  or  by  implication, 
gives  a  private  remedy.  This  rule  has  beoi 
applied  against  a  traveler  injured  by  negli- 
gent blasting  while  excavating  the  foundation 
of  a  public  school  house,  and  against  a  chad 
lojnred  by  reason  of  an  unsafe  staircase  of 
a  school  house,  and  a  dangerons  excavation 
in  a  school-house  yard.  The  same  rule  has 
been  applied  in  favor  of  cities  In  respect  to 
town  bouses  and  court  .bouses,  and  public 
grounds,  like  Boston  Common.  And  it  makes 
no  difference,  in  the  application  of  the  rule. 
whether  tbe  injury  is  caused  by  a  negligent 
act  done  in  the  direct  performance  of  the 
public  work,  or  is  received  after  the  comple- 
tion of  the  work."  You  cannot  sue  the  state 
for  sucb  cause,  unless  it  granted  rennedy. 
Why  sue  a  city  when  performing  a  govern- 
mental function?  One  dtlzen  is  as  much 
guilty  of  negligence  as  are  others;  all  are 
guilty  alike.  Contrary  doctrine  holds  a  city 
liable  as  if  an  Individual  engaged  in  private 
work  for  private  ends.  But  most  authorities 
oppose  this  view.  Tbe  law  aeems  to  be  that 
a  city  or  town,  in  the  use  of  its  propoty. 
though  for  purely  public  purposes.  Is  liable 
for  negligence  as  private  owners.  Qibaon  v. 
City  of  Huntington,  38  W.  Va.  177,  18  S.  E. 
447;  2  DilL  Mnn.  Corp.  |  985;  IS  Am.  &  Eng. 
Enc.  Law,  1141,  1149,  1155.  But  those  au- 
thorities hold  that  to  make  a  municipal  cor- 
poration liable  for  injury  received  from  its 
use  of  its  property,  negligence  must  be  shown. 
Tbns  we  encounter  in  this  case  the  question 
whether  the  city  was  guilty  of  negligence  to 
which  we  can  attribute  the  death  of  the  lit- 
tle girL  There  can  be  no  negligence  charged 
npon  a  person  unless  he  rests  under  a  duty 
to  the  person  complaining  of  damage' at  his 
hands;  for  If  there  is  no  duty  violated,  thotigh 
there  may  be  grave  damage  befalling  the 
complaining  party,  he  has  no  ground  of  ac- 
tion. It  is  a  case  denominated  in  law  as 
"dajnnum  absque  injuria,"— damage  done, 
bnt  without  violation  of  a  right  in  the  injured 
party;  a  misfortune  unaccompanied  by  a 
breach  of  duty  by  the  party  inflicting  the  in- 
Jury.     Shear.  St  B.  Neg.  S  8.    The  reservoir 
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and  tbe  land  conta&iiag  It  wera  the  private 
property  of  the  city,  used,  not  aa  a  park  or 
place  of  public  resort  or  common,  but  only  for 
reservoir  purposes.  The  child  was  a  trespass- 
er, U  you  can  say  a  child  can  be  a  trespasser. 
It  was  a  trespasser,  in  legal  sense;  that  is, 
It  was  on  this  property  without  right  The 
city  was  not  bound  to  watch  it.  It  could  not 
be  liable  to  it  only  for  wUlful  or  wanton  In- 
Jury.  I  would,  as  an  original  question,  bold 
that  the  law  testUig  this  case  is  laid  down  in 
1  Beach,  Pub.  Corp.  {  754,  as  foUows:  "A 
municipal  corporation  is  not  liable  to  a  tres- 
passer who  goes,  without  license  or  invitation, 
ap<»  Its  land,  though  uimiolested,  for  mere 
pleasure  or  to  gratify  curiosity,  and  there 
meets  with  an  injury  through  the  corpora- 
tion's negligent  management  of  its  property; 
and  no  distinction  is  made  in  favor  of  an  in- 
fant child  so  receiving  an  Injury.  In  such  a 
case  the  municipality  owes  no  special  duty  to 
a  child  straying  from  its  parents,  and  the 
duty  of  protecting  it  is  not  shifted  from 
Its  parents  to  the  municipality  because  it 
chances  to  escape  from  their  care.  This  is 
the  |;eneral  rule  applicable  to  those  who  tres- 
pass on  private  lands,  and  there  is  no  reason 
why  mimiclpal  corporations  should  not  have 
the  benefit  of  It;  but,  of  course,  it  has  no 
application  to  highways,  where  all  have  a 
right  to  be." 

I  repeat,  this  Is  so,  because  no  legal  duty 
rests  on  the  corporation.  Our  own  cases  sus- 
tain the  doctrine  of  immunity  where  there  is 
no  duty  placed  by  the  law  upon  the  party 
sought  to  be  charged  with  damages.  By  rea- 
son of  this  doctrine,  the  case  of  Woolwlne's 
Adm'T  T.  Railway  Co.,  86  W.  Va.  329,  16  B. 
E.  81,  denied  relief  to  a  man  who  visited  a 
telegraph  office  Icept  by  a  railroad  company  to 
make  a  call  of  friendship  on  the  operator, 
and  was  injured  by  negligence  of  the  rail- 
road's servants.  And  by  reason  of  this  doc- 
trine, in  Poling  ▼.  Railroad  Co.,  38  W.  Va. 
645,  18  S.  E.  782,  no  damages  were  conceded 
for  the  death  of  a  person  standing  on  the 
railroad  grounds,  and  killed  by  reason  of  a 
defective  apparatus  used  to  catch  mail  from 
a  passing  train.  And  by  reason  of  tbe  same 
doctrine,  in  Dicken  ▼.  Coal  Co.,  41  W.  Va. 
611,  23  S.  E.  .582,  recovery  was  denied  for  the 
injury  of  a  little  child  crippled  by  a  car  while 
on  a  train  road  of  a  salt  company.  Such  must 
be  the  ruling  as  long  as  private  ownership  in 
property  is  recognized,  as  to  hold  otherwise 
would  detract  from  the  lawful  dominion  of 
a  man  over  his  own  property,  and  contravene 
the  canon  of  property  expressed  in  the  Dicken 
Case,  that  "a  party  who  is  using  bis  own 
property  In  a  lawful  way  cannot  be  guilty  of 
a  breach  of  duty  to  any  one." 

These  cases  of  oar  own  decide  the  case 
against  the  plaintiff,  but  tbe  importance  of 
the  case  and  briefs  of  counsel  justify  refer- 
ence to  other  states.  In  Clark  v.  Manchester, 
62  N.  H.  577,  a  child  of  four  years  was 
drowned  in  a  reservoir  which  had  once  been 


used  by  a  dty,  but  Its  use  had  ceased,  the 
fence  was  removed,  it  was  partly  filled  up, 
and  but  a  portion  yet  had  water  in  it  Chil- 
dren played  there.  A  field  was  near  by, 
where  boll  playing  and  other  amusements 
went  on.  The  child,  while  passing  along  a 
path  at  tbe  reservoir,  fell  into  it  It  was  held 
that  the  city  was  not,  without  a  statute,  lia- 
ble for  neglect  of  a  public  corporate  duty, 
and  that  the  city  owed  no  duty  to  one  going 
upon  ite  land  for  pleasure  or  curiosity,  un- 
less the  negligence  be  so  gross  as  to  amount 
to  a  wanton  infliction  of  injury,  and  that  no 
distinction  is  made  in  favor  of  an  infant  In 
Grindley  v.  McKechnie,  163  Mass.  494,  40  N. 
E.  764,  a  dty  kept  a  sewer,  and  by  It  a  hole 
had  been  formed  by  the  action  of  the  water, 
and  was  filled  with  water,  the  hole  being  60 
feet  from  the  street  along  which  was  a  fence, 
and  some  boards  had  been  torn  from  it  and 
a  path  led  from  this  opening  to  the  sewer.  A 
child  went  through  this  opening,  along  the 
path,  to  the  sewer,  and  was  drowned.  It 
was  held  that  the  city  owed  no  duty  to  the 
child  to  keep  the  sewer  or  hole  in  safe  con- 
dition, and  was  not  liable  in  damages.  Sim- 
ilar decisions,  based  on  principles  above  stat- 
ed, are  to  be  found  In  Murphy  ▼.  City  of 
Brooklyn,  118  N.  Y.  575,  23  N.  B.  887;  Gil- 
lespie V.  McGowan,  100  Pa.  St  144;  Benson 
V.  Traction  Co.,  77  Md.  585,  26  Aa  073; 
Charlebois  v.  RaUroad  Co.,  81  Mich.  59,  51 
N.  W.  812;  Moran  v.  Pullman  Palace-Car  Co. 
(Mo.  Sup.)  36  S.  W.  659;  Overholt  v.  Vleths, 
93  Mo.  422,  6  S.  W.  74;  EIlz  t.  Nieman,  68 
Wis.  271,  32  N.  W.  228;  Dobbins  v.  Railway 
Oo.  (Tex.  Sup.)  41  8.  W.  62;  Richards  v.  Con- 
nell,  46  Neb.  467,  63  N.  W,  916;  City  of 
Omaha  v.  Bowman,  52  Neb.  293,  72  N.  W. 
816;  Peters  v.  Bowman,  115  Cal.  345,  47  Pac. 
113,  69S.  They  are  cases  of  small  children 
drowning  in  reservoirs  or  pools  of  water,  in 
most  instonces  unprotected  by  fence,  whereas 
in  this  instance  the  reservoir  was  well  fen- 
ced. Those  cases  are  apposite  to  this  in  sim- 
ilarity of  source  of  injury  and  character  of 
the  persons  Injured.  Many  cases  may  be  cit- 
ed of  Injury  from  other  causes  to  persons  on 
ground  occupied  by  others.  They  involve  the 
same  principle,  regardless  of  different  cause 
of  injury;  that  Is,  that  the  owner  of  the 
ground  owed  no  duty  to  one  having  no  legal 
right  to  be  upon  the  ground.  Recovery  was 
refused  in  Gay  v.  Railway  Oo.,  159  Mass. 
238,  34  N,  B.  186,  to  a  boy  10  years  old,  who 
went  on  a  car  unlawfully  standing  in  a 
street  and  was  injured  by  a  recoiling  brake 
not  properly  fastened.  It  was  said  that,  if 
standbig  on  the  company's  ground,  It  would 
be  most  dear  that  the  company  would  not 
be  liable;  and,  as  it  was,  the  court  said  that 
the  defendant  was  not  liable.  In  Railway  Co. 
T.  Edwards  (Tex.  Sup.)  36  S.  W.  430,  an 
eight  year  old  child  in  a  lot  of  the  company 
open  on  one  side  was  crushed  by  a  pile  of 
plank  Improperly  piled.  In  Talty  v.  City  of 
Atlantic,  82  Iowa,  136,  60  N.  W.  616,  child 
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mm  Injured  by  going  down  path  from  ttreet, 
and  crashed  while  digging  aand,  by  a  bank 
caving.  It  was  held  that  the  city  was  not 
bound  to  fence  the  path.  In  O'Conner  ▼.  Rail- 
road Oo.  (La.)  10  Sonth.  678,  children  nsually 
played  in  a  block  with  openings  In  fence, 
and  one  of  seven  yean  was  Injured.  In  Rail- 
road Co.  V.  Bockoven  (Kan.  Sup.)  86  Pac.  322, 
a  child  of  five  years  was  killed  while  swing- 
ing, by  a  falling  gate,  which  was  defective 
and  dangerous.  In  Ratte  v.  Dawson,  60 
Minn.  4f60,  62  N.  W.  965,  a  child  of  three  years 
was  playing  in  a  pit  caused  by  taking  out 
sand,  and  wholly  unguarded,  In  a  vacant  lot, 
and  was  killed  by  a  falling  embankment  left 
In  dangerous  condition.  Children  usually 
played  in  the  sand,  as  It  was  attractive  to 
them.  It  was  held  there  could  be  no  recov- 
ery, as  there  was  no  duty  on  the  owner  to 
keep  his  premises  safe.  In  Barney  v.  Rail- 
road Co.,  126  Mo.  872,  28  S.  W.  1069,  the  rail- 
road owned  a  yard  not  fenced,  where  chil- 
dren went  to  play,  and  one  of  six  years 
Jumped  on  a  train  and  was  Injured.  Held  no 
duty  to  the  child  was  on  the  company.  In 
Yanderbeck  v.  Hendry,  84  N.  3.  Law,  467,  de- 
fendant owned  a  board  yard  In  a  populous 
part  of  city,  frequented  by  children,  and  a 
chOd  Injured  by  a  falling  pile  of  lumber,  not 
in  safe  condition,  was  denied  recovery,  be- 
cause no  duly  as  to  the  child  rested  on  the 
d^endant  to  pile  the  plank  properly.  In 
dark  V.  dty  of  Blcbmond,  83  Va.  SS5,  6  S.  E. 
860,  the  dly  bad  made  excavation  on  land  of 
another,  who  had  erected  a  wall  along  the 
street,  and  a  child  of  six  years  walked  on 
the  wall,  and  fell  Into  the  pit  The  court 
said  the  dty  owed  him  no  duty,  as  he  went 
iqwB  prop^ty  where  there  was  no  duty  ow- 
ing him.  McOulness  t.  Butler  dfass.)  84  N. 
E.  2S9,  denied  relief  to  a  child  Injured  by 
pulling  upon  himself  a  dab  left  by  the  owner 
leaning  against  his  shop,  one  end  In  the  street 
and  the  top  a  few  Inches  Inside  his  line. 

But  it  Is  contended  that,  while  this  doctrine 
that  no  duty  lies  upon  the  owner  of  property 
to  keep  It  In  safe  condition  as  to  trespasser 
applies  to  persons  who  have  attained  years 
of  discretion,  the  case  is  wholly  different  as  to 
children  of  tender  years;  that  as  to  them  the 
owner  cannot  use  the  property  as  he  chooses, 
but  must  so  use  It  as  not  to  Injure  them.  Per- 
haps this  is  stating  the  position  of  plalntlflTs 
counsel  too  broadly.  The  position  Is  that  the 
owner  cannot  erect  or  continue  on  his  prop- 
erty any  structure,  establishment,  or  ma- 
chinery that  Is  at  the  same  time  In  dangerous 
condition,  and  calculated  to  attract  and  allure 
young  children  to  It  It  must  be  both  to  sus- 
tain a  recovery.  This  position  Is  sought  to 
be  supported  by  what  Is  called  the  "Turn- 
table Oases"  (Railroad  Co.  v.  Stout  17  Wall. 
667,  and  other  cases  following  It).  In  that 
case  a  boy  was  Injured  while  playing  In  a 
railroad  turntable  left  unlocked,  and  was  al- 
lowed a  recovery.  The  case  Is  most  unsatis- 
factory.   The  opinion  is  not  dear.    It  seems 


to  go  upon  the  Idea,  as  an  etement  at  deci- 
sion, that  to  deny  a  recovery  it  was  neoessaiy 
to  Impute  contributory  negligence  to  a  ddid; 
whereas  the  mattor  in  that  case  did  not  nor 
does  it  In  this  case.  Involve  contributory  neg- 
ligence, which  Is  foreign  to  onr  qoestlmi. 
which  question  Is  whether  the  defendant 
owes  duty  to  a  child  wandering  upon  the  de- 
fendant's premises  and  Injured  by  its  law- 
ful works.  And  In  the  Stout  Case  the  real 
point  of  the  dedslon  Is  that  the  case  should 
have  gone  to  the  Jury,  rather  than  a  flat  de- 
cision of  defendant's  liability,  thongrb  I  do 
not  say  it  was  not  Involved.  But  the  Stout 
Case,  If  carried  to  the  length  to  which  it  Is 
sou;ght  to  be  carried,  would  exact  of  every 
property  owner  the  utmost  watchfulneaa,  vig- 
ilance, and  expenditure  to  guard  against  hurt 
to  children,  else  be  would  be  every  moment 
in  danger  of  ruinous  damages.  It  attacks  the 
right  of  free  use  of  one's  pr(q>«ty  in  lawful 
business.  A.  railroad  liable  because  It  hap- 
pened to  leave  a  turntable  unlocked,  as  turn- 
tables often  are,  on  Its  own  track, — a  neces- 
sary appliance  In  a  lawful  business!  Ought 
a  farmer  be  liable  for  falling  to  put  a  picket 
fence  around  his  pond  necessary  for  bis  cat- 
tle? If  he  does  not  some  Utfle  boy  wHl 
dlmb  the  fence  Into  the  farmer's  field,  drown 
la  the  iK>nd,  and  sue  the  farmer,  on  the  same 
prlndple.  The  dam  that  contains  water  tc 
turn  the  mill  wheel,  having  a  path  around  it 
shaded  with  willows.  Is  very  allarin^  to  the 
child  and  the  man.  Must  tbe  miller  indoee 
it?  The  canal,  with  Its  towpatti  and  frogs, 
is  very  attractive  to  the  little  boy  or  girl, 
and  dangerous,  too.  If  a  child  drown  in  it  Is 
the  company  liable?  How  many  more  in- 
stances of  things  useful  In  lawful  business, 
and  witbal  very  attractive  to  children,  and 
very  dangerous,  might  be  put?  And  the  rule 
contended  for  says  that  if  the  thing  canning 
the  Injury  be  attractive  or  seductive,  the  lia- 
bility attends  it  How  many  things  are,  or 
may  be,  so  to  children?  "A  chQd'a  will  is 
the  wind's  will."  Almost  everything  wHl  at- 
tract some  child.  The  pretty  horse,  or  the 
bright  red  mowing  machine,  or  the  pond  in 
the  farmer's  field,  the  mlllpond,  canal,  the 
railroad  cars,  the  moving  carriage  tn  the 
street  electric  works,  and  Infinite  other 
things,  attract  the  child  as  well  as  the  dty's 
reservoir.  To  what  things  Is  the  rule  to  be 
limited?  And  where  will  not  the  curiosity, 
the  thoughtlessness,  and  the  agile  feet  of  the 
truant  boy  carry  him?  He  dlmbs  into  the 
high  barn  and  the  high  cherry  tree.  Are  they, 
too,  to  be  watched  and  guarded  against  bim? 
As  was  well  said  In  Olllesple  v.  McGowan, 
100  Pa.  St  144,  this  rule  "would  charge  the 
duty  of  the  protection  of  children  ni>on  ev- 
ery member  of  the  community  except  their 
parents."  A  very  onerous  dutyl  Nolan  v. 
Railroad  Co.,  68  Conn.  462,  4  Aa  106,  holds 
that  the  same  precautions  by  property  own- 
ers apply  to  infants  and  adults. 
I  am  guilty  of  no  undue  assumption  in  con- 
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demnlug  the  Stout  Case,  as  it  Itas  received 
tu  some  courts,  the  moBt  eminent  In  the  land, 
open  condemnation,  and  In  others  criticism 
tantamount  to  condemnation;  and  some  wUcfa 
followed  It  limit  its  application  to  its  facts 
or  desire  to  recant.  Walsh  t.  Railroad  Co., 
140  N.  Y.  801,  38  K.  E.  1068;  Frost  t.  Ballroad 
Co..  64  N.  H.  220,  9  Atl.  790;  Daniels  v.  BaU- 
road  Co.,  164  Mass.  349,  28  N.  B.  283;  Barney 
T.  Balh^iad  Co.,  126  Mo.  872,  28  &  W.  1069; 
Railway  Co.  t.  Edwards  (Tex.  Sup.)  86  S.  W. 
431;  Dobbins  t.  Railroad  Co.  (Tex.  Sup.)  41 
R.  W.  62;  Railroad  Co.  t.  Bockoven  (Kan. 
Sap.)  36  Pac.  822;  Peters  t.  Bowman,  IIB 
CaL  845,  47  Pac.  113,  598;  Catlett  t.  BaUway 
Co.,  57  Ark.  461,  21  &  W.  10^;  Bishop  ▼. 
BaUroad  Co.,  14  B.  I.  820. 

Here  I  may  fitly  add  that  the  cases  cited  de- 
nying recovery  were  cases  of  Infants  of  tender 
years.  Are  they  all  wrong,  running  through 
BO  many  years?  Is  oar  own  Dicken  Case 
wrong?  And  the  Woolwi&e  and  Poling 
Cases?  Another  reason  against  applying  the 
Stout  Ciase  to  mulct  the  city  of  Wheeling  hi 
damages  Is  that,  as  often  construed,  that  case 
only  allies  to  "dangerous  machinery."  Sev- 
eral courts  which  followed  It  have  since  said 
It  ou^t  to  be  Umtted  to  its  particular  facts. 
Whether  the  distinction  between  "dangerous 
machinery"  and  other  means  of  injury  be 
dear  or  not,  several  courts  and  text  writers 
have  made  It.  Ballroad  cars  held  not  such 
"dangerous  machines."  Barney  v.  BaUroad 
Co.,  126  Mo.  872,  28  S.  W.  1060;  Catlett  v. 
BaUroad  Co.,  67  Ark.  461,  21  S.  W.  1062. 
Oars  are  attractive  to  children,  but  the  law 
does  not  require  a  guard  to  keep  chUdren  from 
standing  cars.  Ballroad  Ca  v.  McLaughlin, 
47  ni.  266. 

Now,  I  do  not  suppose  this  reservoir  of  the 
city  would  come  under  the  head  of  "danger- 
ous machinery."  If  so,  what  structure  oe  es- 
tablishment might  not?  At  any  rate.  If  that 
Is  "dangerous  machinery,"  hundreds  of  neces- 
sary things  would  faU  under  this  head  of 
liability  not  heretofore  regarded  as  dangerous 
and  attractive  to  children,  and  greatly  endan- 
ger the  maintenance  of  many  things  neces- 
sary in  life  and  business,  and  be  an  enormous 
burden  to  guard  and  watch  with  never  sleep- 
ing eyes.  Strange  to  me  the  idea  that  such 
a  reservoir  can  be  made  to  come  under  this 
rule.  And  I  say  that  the  reservoir  Is  not 
<'dangerons"  in  that  sense.  And  I  say,  with 
yet  greater  confidence,  that  It  is  not  specially 
"attractive"  In  that  sense.  If  not,  there  can 
be  no  recovery  in  this  case;  for  on  that  nar- 
row ground  the  case  hinges.  Hence  the  Stoat 
Case  does  not  apply. 

But  a  most  Important  matter  is,  what  Is  the 
negligence  claimed  to  sustain  this  action?  It 
Is  that  there  was  a  gate  of  entry  into  the  in- 
closure  containing  the  reservoir,  which  was 
sometimes  open,  and  that  there  was  an  open- 
Izig  under  the  picket  fence  several  feet  deep 
to  aUow  water  coming  into  the  reservoir  in- 
eiosnre  from  the  bill  above,  from  rain,  to  pass 


out  so  as  to  keep  It  from  entering  the  reser- 
voir and  iwUntlng  its  water.  The  reservoir 
was  inclosed  with  a  high,  strong  picket  fence. 
It  does  not  appear  how  the  child  entered  the 
Inclosure,  but  Ukely  through  the  opening  un- 
der the  fence.  Now,  most  of  the  cases  above 
wiU  show  that  the  city  was  not  bound  to 
fence,  but  it  did  securely  fence,  the  reservoir. 
It  adopted  a  reasonable  precaution,  and  did 
aU  that  reasonable  care  would  exact  Do  the 
gate  and  drain,  things  indispensable,  convict 
the  dty  of  want  of  ordinary  care  or  gross 
negligence?  Surely  not.  The  place  was  rea- 
sonably safe.  Though  people  and  children  did 
sometimes  go  upon  the  city  land  containing 
the  reservoir,  and  along  the  narrow  path 
along  the  fence  on  the  east  side  over  the  high, ' 
steep  ground,  almost  a  precipice  of  hundreds 
of  feet,  to  watch  games  of  basebaU  In  a  field 
below,  yet  there  was  no  invitation  by  the  city 
to  do  so.  The  place  was  uninviting  and  dan- 
gerous, and  there  was  no  ground  for  the  city 
to  anticipate  that  parents  would  allow  their 
children  there,  on  very  dangerous  ground,  or 
tliat  one  would  crawl  under  the  fence,  through 
this  single  necessary  opening.  The  city  used 
all  due  precaution.  This  opening  was  at  the 
remote  end  of  the  indosure,  away  from  houses 
a  considerable  distance,  and  at  the  end  of  the 
path.  The  path  was  along  the  fence,  was 
only  two  feet  wide,  and  very  dose  to  the 
fence,  and  the  whole  space  between  the  fence 
and  precipice  was  only  that  wide,— a  path, 
not  a  highway,  and  unlikely  to  invite  people. 
It  was  not  bpund  to  use  the  utmost  possible 
care  to  guard  infallibly  against  all  possible  ac- 
ddents.  In  Gavin  v.  City  of  Chicago,  97  lU. 
66,  it  was  held  that  the  dty  must  keep  a 
bridge  in  a  reasonably  safe  condition,  and 
that,  though  it  could  be  made  to  be  free  from 
accident  to  playing  children,  yet  It  was  not 
bound  to  BO  construct  It  as  to  be  safe  for 
chUdren  playing  upon  and  around  It,  or  place 
guards  or  mechanical  contrivances  to  keep 
children  off  the  bridge.  An  owner  is  not  re- 
quired to  provide  against  remote  and  improb- 
able injuries  to  tre^assing  children.  Gar  Co. 
V.  Cooper,  60  Ark.  645,  81  S.  W.  164,  46  Am. 
St  Bep.  216,  and  note.  One  nsing  his  prop- 
erty in  a  lawful  way  is  not  under  obligation 
to  save  others  from  inevitable  accident  "He 
performs  his  duty  when  he  uses  reasonable 
care  and  precautloa"  cy)sullch  v.  Oil  Co., 
122  N.  T.  118,  26  N.  B.  266.  Even  if  the  city 
owed  a  duty  to  the  child,  it  was  only  of  or- 
dinary care.  2  Shear.  &  B.  Neg.  (2d  Bd.)  i 
706. 

The  city  had  a  watchman  there,  though  by 
no  means  was  this  required,  as  above  au- 
thorities show.  The  watchman  was  not  pres- 
ent or  did  not  happen  to  see  this  chUd.  The 
fact  that  it  did  keep  a  watchman  did  not 
bind  the  dty  to  duty  not  fixed  by  law  or  a 
higher  degree  of  duty  than  the  law  fixes,  it 
any.  The  fact  shows  that  the  dty  took  all 
reasonable  precautions,  and  this  Is  an  unfor- 
tunate, inevitable  accident,  for  which  it  it 
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not  responsible.  The  South  CarollD&  court 
stated  the  point  dearly,  saying,  as  to  children, 
that  there  is  a  liability  only  "when,  from  the 
peculiar  nature  and  open  and  exposed  position 
of  the  dangerous  defect  or  agent,  the  owner 
should  reasonably  anticipate  such  injury." 
How  can  we  say  tn  this  case  that  a  drain  at 
the  end  of  a  narrow  fringe  of  2  feet,  200  yards 
long,  between  a  fence  and  precipice,  Just 
where  the  fence  butted  up  against  a  high  hill 
cut  down  In  the  construction  of  the  reservoir, 
not  where  people  usually  went,  very  Incon- 
venient to  walkers,  we  may  say  dangerous, 
where  there  was  nothing  to  Invite  them,  but 
everything  to  deter,  and  the  common  ground, 
if  such,  was  on  the  other  side  of  the  reser- 
voir Inclosure,  a  good  distance  and  cut  off 
from  this  point,— the  point  where  the  drain 
emerged  being  secluded,  and  the  best  point 
tor  It,  and  where  no  one  would  be  expected 
to  go,— how  can  we  say  the  city  "cfaould  rea- 
sonably anticipate  injury"  there.  In  the  lan- 
guage of  the  South  Carolina  court?  Busw. 
Pern.  InJ.  |  77,  states  the  rale,  as  to  children 
trespassing,  to  be  that,  to  cliarge  the  defend- 
ant. It  must  appear  that  the  act  was  "willful- 
ly mischievous,  as  by  leaving  a  ferocious  dog 
at  liberty,"  and  that  it  is  to  be  deemed  mis- 
chievous or  wanton  only  when  "the  act  was 
done  tat  the  ordinary  course  of  his  business, 
and  by  the  use  of  appliances  which  do  not, 
obviously  and  of  necessity,  expose  all  persons 
who  may  approach  them  to  peril,  or  the  ex- 
posure of  which  is  not  attended  with  some 
concealed  danger."     That  is  the  test 

Now,  would  a  farmer  or  mlllowner  be  liable 
because  he  left  a  drain  under  his  fence,  and  a 
child  happened  to  crawl  through  it  and  faO 
into  the  pond?  Certainly  not  It  Is  an  unex- 
pected, inevitable  accident  Neither  Is  Wheel- 
ing liable. 

Counsel  complain  that  the  court  would  not 
tfllow  as  evidence  a  paper  to  show  that  the 
only  title  the  city  had  to  the  land  containing 
part  of  the  reservoir  was  one  vested  in  it  in 
trust  as  a  common,  and  that  it  misappropriat- 
ed It  when  it  devoted  a  part  of  It  to  use  for 
a  reservoir.  The  city  had  years  ago  made 
this  reservoir;  had  been  for  years  in  actual 
use  of  It  for  the  purpose.  It  never  was  used 
as  a  common.  In  the  sense  of  a  park.  Now, 
If  the  party  who  conferred  the  land  upon  the 
city,  or  bis  heirs,  ponid  atof  Its  use  for  a 
reservoir,  or  In  any  manner  complain  of  the 
act  as  a  misappropriation,  or  It  any  one  could 
do  so,  while  the  city  was  in  the  exclusive, 
unrestrained  occupation  of  It,  for  reservoir 
purposes,  it  has  the  right  to  be  looked  upon 
as  owner,  and  entitled  to  the  Immunity  from 
damages,  like  any  owner.  Its  title  could  not 
be  put  In  question  In  this  collateral  way  In 
this  action.    I  think  the  paper  was  Irrelevant 

Late  reference  is  made  to  the  case  of  Row- 
see  V.  Pierce  (Miss.)  23  South.  307.  That 
was  an  Injunction  to  prevent  a  lot  conveyed 
to  a  town  for  a  jfaik  from  being  used  as  a 
site  for  a  school  house,  and  It  was  held  that 


the  use  proposed  to  be  made  of  It  vras  against 
the  purpose  of  the  grant  To  me  it  l»  plainly 
not  relevant  to  this  case.  To  restrain  a  dtj 
from  diverting  property  to  a  different  nse 
from  that  contemplated  in  the  grant  is  one 
thing;  but  the  question  whether  It  Is,  whSe 
In  actual  use  of  the  land  for  sueb  prnpose. 
liable  for  an  act  claimed  to  be  a  negligent 
use  of  the  property,  which  negligence  does 
not  consist  In  the  application  of  the  property 
to  a  use  not  contemplated,  but  in  its  mere 
handling  of  the  property,  la  another  question. 
The  question  here  Is  whether  the  act  of  hav- 
ing the  drain  renders  the  city  liable,  no  mat- 
ter how  It  came  by  the  land.  Would  the  city 
be  liable  If  the  conveyance  to  It  had  been 
general,  and  not  for  a  special  purpose?  I  op- 
pose Imposing  upon  the  Innocent  public  heavy 
damages  for  the  accidents  and  misfortunes 
which  always  have  and  always  will  attend 
human  existence.  The  safety  of  the  many 
is  to  be  preferred  to  even  the  suffering  and 
misfortunes  of  Individuals.  Judgment  af- 
firmed. 


ANDERSON  v. 


(4S  W.  Va.  3U) 
HENRY  et  at 


(Supreme  Court  of  Appeals  of  West  YlrgiDO. 
Nov.  26,  1898.) 

XuHDLoan's  Libn — DibxiiEss  Warrant— Jubticb's 

Docket— Evidence— CoxBTrTUTios At  Law. 

1.  Section  12,  c.  93,  Code  1801,  pves  a  Hen 
for  one  year's  stipulated  rent,  whether  accmed 
or  not,  upon  the  tenant's  goods  carried  an  the 
premises  over  liens  created  after  the  commence- 
ment of  the  tenant's  term  by  deed  of  trust, 
mortgage,  or  otherwise,  though  no  distress  wai^ 
rant  has  been  issued  for  snch  rent 

2.  A  distress  warrant  not  being  judicial  ipra- 
cess,  need  not  be  made  returnable  before  a  jus- 
tice or  court.  If  made  returnable  to  the  jastice, 
it  is  cood. 

8.  Where  a  Justice's  docket  omits  to  enter  a 
proceeding  which  should  be  entered,  other  prop- 
er evidence  may  be  admitted  to  prove  tbe  pro- 
ceedinc, 

4.  Amendment  14  of  the  constitution  of  the 
United  States  does  not  render  our  statute  law- 
allowing  distress  warrant  for  rent  nnconstita- 
tional  and  void. 

(Syllabus  by  the  Court) 

Appeal  from  circuit  court,  Mercer  county; 
Saunders,  Judge. 

Bill  by  J.  M.  Anderson  against  Henry  & 
LlnkouB  to  administer  assets.  Hnnnab  Grin- 
berg  presented  a  claim.  From  a  decree  al- 
lowing only  a  part  thereof,  she  appeals.  Re- 
versed. 

Johnston  &  Hale,  for  appellant  Joha  A^ 
Douglass  and  A.  W.  Reynolds,  tor  appellees. 

SHANNON,  P.  A  mercantile  trading  flnn 
In  the  name  of  Henry  &  Llnkons,  by  deed  of 
lease  dated  April  18,  1894,  leased  of  Hannalx 
Grlnberg  a  tenement  In  the  city  of  BluefieM 
for  a  term  of  three  years,  beginning  that  date, 
for  the  sum  of  $3,600,  payable  In  semiannaal 
installments  of  $600  In  advance,  the  first  pay- 
able on  the  day  of  its  date.     On  April  26. 
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1894,  Goodman  Broa.  ft  Co.  sued  out  an  at- 
tachment for  debt  asalnat  Henry  ft  Llnkoua, 
which  was  levied  upon  the  stock  of  goods  In 
the  leased  tenement  On  April  27,  1894, 
Ueniy  &  Llnkous  made  an  assignment  of  said 
goods  for  the  benefit  of  creditors.  Under  an 
order  of  court  In  the  attachment  case  the 
goods  were  sold,  and  the  proceeds  are  to  be 
applied  In  this  suit  according  to  the  t4ghts  of 
the  parUes.  On  July  28,  1894,  Hannah  Grin- 
berg  sued  out  from  a  Justice  a  distress  war- 
rant against  Henry  &  Linkona  for  the  $600  in- 
stallment  of  rent  payable  April  18,  1894. 
which  was  levied  on  said  goods  while  yet  on 
said  premises.  Afterwards  J.  M.  Anderson, 
the  trustee  In  said  assignment  for  creditors, 
brought  a  suit  In  the  circuit  court  of  Mercer 
county.  In  equity,  to  administer  the  assets 
conveyed  In  said  assignment  among  all  par- 
ties Interested  therein;  and  In  this  snlt  a 
reference  to  a  commissioner  was  made  to  con- 
vene the  creditors  of  Henry  &  Llnkous,  and 
report  their  debts  and  priorities;  and  Han- 
nah Grlnberg  presented  to  the  commissioner 
a  claim  for  |1,200  for  one  year's  rent,  and  a 
decree  In  the  case  allowed  her  only  $600,  and 
refnsed  tt  any  priority,  but  ranked  It  among 
the  general  creditors'  debts.  From  this  de- 
cree she  appealed.  Thus  the  questions  we 
have  to  decide  are:  How  much  Is  Hannah 
Orinberg  entitled  to  for  rent?  Is  It  a  Hen  be- 
cause rent  and  entitled  to  preference  over 
the  general  creditors  taking  under  the  as- 
signment? I  answer  that  she  Is  entitled,  sjb 
against  these  creditors,  to  $1,200,— one  year's 
rent,— and  that  she  has  priority  over  said 
trust  creditors.  As  against  the  tenants  them- 
selves, Hannah  Grtnberg  wonld  be  entitled  to 
demand,  as  It  accrued,  the  entire  sum  of  rent 
stipulated  for  the  whole  term;  bat  as  against 
creditors  of  the  lessees  obtaining  Hens  after 
the  beginning  of  the  term  by  deed  of  trust 
or  otherwise  against  the  goods  on  the  prem- 
ises, her  rights  are  limited  to  one  year's  rent 
by  sections  11,  12,  c  93,  Oode  1891.  Secticm 
11  provides  how  a  distress  warrant  shall  be 
enforced,  saying  that  It  may  be  levied  on 
goods  of  the  lessee  or  his  assignee  on  the 
premises,  or  removed  therefrom  not  more 
than  80  days,  and  provides  that  liens  resting 
on  the  goods  when  taken  to  the  premises 
shall  not  defeat  a  levy  of  the  distress  war- 
rant, but  only  the  lessee's  interest  after  pay- 
ing the  prior  lien  shall  be  liable  to  distress, 
but  as  to  Hens  created  while  the  goods  are 
on  the  premises,  they  shall  be  liable  to  dis- 
tress, but  not  for  more  than  one  year's  rent, 
"whether  It  shall  have  accrued  before  or  aft- 
er the  creation  of  the  lien."  The  office  of  sec- 
tion 11  Is  to  say  what  goods  may  be  taken, 
and  to  say  how  the  distress  shall  afTect  goods 
under  liens  prior  and  subsequent,  limiting  It 
as  to  liens  arising  after  the  commencement  of 
term,  not  by  amount  In  dollars,  but  by  the 
time  of  accrual,  and  to  the  amount  stipu- 
lated to  be  paid  for  one  year  by  the  lease. 
So   a  distress   warrant  actually   sued   out 


could  bind  only  for  one  year's  rent  actually 
accrued  as  against  subsequent  liens.  More 
rent  may  have  become  payable,  but  as  to  sub- 
sequent Hens  It  could  operate  only  for  a  year's 
rent;  but  Its  positive  efiTect  is  to  give  a  levy 
for  one  year's  rent  against  subsequent  liens, 
whether  the  rent  accrued  before  or  after  the 
birth  of  the  liens.  The  section  gives  no  limit 
as  to  the  tenant  It  may,  as  to  him,  be  lev- 
led  for  rent  for  a  period  longer  than  a  year. 
This  section  shows  a  clear  Intent  to  give  a 
landlord  preference  for  one  year's  rent.  Such 
la  the  law  as  to  rent  actually  accrued  and  In 
arrear,  where  a  distress  warrant  Is  out  Bat 
suppose  a  year's  rent  has  not  become  due,  so 
that  th»e  can  be  no  distress.  The  term  Is 
miming,  the  goods  on  the  premises,  and.  If 
iminterrupted,  the  landlord  would  get  his 
whole  rent  for  the  whole  period;  and  the  leg- 
islature thought  that  at  least  one  year's  rent 
should  be  accorded  him,  bat  no  more,  though 
the  term  were  longer,  as  that  would  give  the 
rent  debt  too  much  preference  over  other 
debts.  Section  11  gives  It  to  him  where  it 
has  accrued;  section  12  gives  It  to  him  wheth- 
er accrued  or  not,  because  accruing  under  a 
current  tenancy.  If  the  goods  should  remain 
on  the  premises,  they  would,  when  the  rent 
should  be  due,  be  liable  for  one  year's  rent 
under  a  distress  warrant  in  such  case;  and 
if  any  one  under  subsequent  Hen  or  legal  pro- 
cess take  the  goods  from  the  premises,  and 
frustrate  a  distress  warrant  for  the  rent 
when  due,  this  section  places  the  landlord 
where  he  would  be  under  section  11,  giving 
him  right  to  one  year's  rent;  and  that  right 
Is  manifestly  a  preference.  He  must  be  paid, 
before  removal  under  deed  of  trust  all  rent 
In  arrear,  and  secured  what  has  not  fallen 
due,  not  exceeding  in  aU  one  year's  rent  It 
gives  the  landlord  right  of  payment  and  pref- 
erence out  of  the  goods  themselves,  and  this 
operates  as  a  Hen.  It  gives  right  to  the  land- 
lord to  detain  the  goods  on  bis  premises 
against  a  removal  of  trust  until  paid  and  se- 
emed as  prescribed.  Just  like  an  Innkeeper  or 
tailor  may  detain  goods  until  payment  If 
removed  under  legal  process,  it  says  that  the 
officer,  though  he  may  remove  them,  shall, 
out  of  the  goods,  pay  rent  In  arrear,  and  seU 
enough  on  credit  to  pay  the  balance  when 
due.  Why  all  this  Is  not  a  Hen,  I  fall  to  see. 
It  makes  no  difference  whether  a  distress  wai^ 
rant  has  been  sued  out  or  not  or  can  be  sued 
out  for  want  of  maturity  of  the  rent  In- 
deed, the  section  contemplated  that  a  dis- 
tress win  not  be  made.  If  It  does  not  pro- 
hibit it,  because  it  allows  the  property  to  be 
removed  from  the  premises  under  legal  pro- 
cess, and  does  not  contemplate  a  clash  be- 
tween that  process  and  a  distress,— a  seizure 
out  of  the  officer's  hands  by  an  officer  under 
distress  warrant  subsequently  Issued,  wheth- 
er for  rent  due  at  the  removal  or  afterwards 
becoming  due.  It  dispenses  with  such  war- 
rant by  commanding  the  officer  removing  the 
property  under  the  process  to  pay  the  rent 
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oat  of  it  If  loTled  on  hj  a  dlstren  warrant 
before  the  levy  of  otber  process,  I  think  there 
could  be  no  removal  under  section  12,  be- 
cause, under  section  11,  the  ofiScer  would  com- 
plete the  enforcement  of  bis  warrant;  and  so 
it  is  the  office  of  section  12,  without  a  dis- 
tress warrant,  and  whether  the  rent  Is  past 
due  or  not,  to  create  a  lien  for  rent  for  one 
year.  This  section,  of  Its  own  force,  gives  a 
Uen  without  a  distress  warrant  I  tliink  tlils 
view  of  the  force  of  section  12  la  sustained  by 
Wades  v.  Flggatt,  76  Va.  675,  holdiUK  that 
goods  carried  on  leased  premises  and  Incum- 
bMed  after  the  commencement  of  the  tenancy, 
"are  charged  with  a  definite  portion  of  the 
rent  arising  under  the  tenanqr  during  the 
term"  against  the  incumbrance,  and  that  Is 
one  year's  stipulated  rent,  whether  partly  or 
wholly  due  or  not  CChe  Virginia  statute  there 
construed  is  the  same  ss  ours.  Also,  by  the 
case  of  City  of  Richmond  t.  Duestierry,  27 
Qrat  210,  where  the  court  said:  "The  landlord 
to  protected  by  the  statute  against  ail  deeds 
of  trust,  mortgages,  and  other  liens  where 
flie  Uen  tias  been  created  after  the  commence- 
ment 9t  the  tenancy,  upon  goods  on  the  leas- 
ed premises  which  belong  to  the  person  lia- 
ble for  the  rent,  and  where  there  is  an  ei:ist- 
lug  liability  for  rent  In  arrear,  or  to  become 
due  at  the  time  ttie  lien  is  created." 

Another  objection  made  against  the  rent  de- 
mand la  that  the  distress  warrant  for  it 
was  made  returnable  before  the  Justice  who 
tosned  It  Now,  first  I  have  shown  that  sec- 
tion 12  malces  this  demand  a  lien,  without  a 
warrant  for  the  whole -91,200,  part  of  it 
being  due  when  the  goods  wore  removed  from 
the  premises  under  the  attachment  and  part 
afterwards  falling  due.  But  second,  the  dis- 
tress warrant  need  have  no  place  of  return, 
because  it  Is  not  Judicial  process,  and  there 
need  be— cannot  t)e— a  trial  upon  it  When  a 
trial  is  to  be  had  in  a  proceeding,  process  must 
have  a  time  and  place  of  return  that  such 
trial  may  be  Uid  then  and  there;  but  not  so 
with  a  rent  warrant  CChe  form  books  give 
this  warrant  no  return  ^ce.  Mayo's  Ouide, 
668;  4  liinor,  Inst  1619.  At  common  law  the 
landlord  himself,  without  warrant  seized  his 
tenant's  goods,  or  some  one  authorized  by  him 
by  his  warrant  Smith  v.  Amblw,  1  Munf. 
696;  TayL  Landl.  &  Ten.  i  679;  2  Tuck. 
11;  Wood,  Landl.  &  Ten.  940.  By  chapter  61, 
Acts  18M-36,  in  Virginia,  this  right  of  the 
lessor  to  make  his  own  distress  was  aboUabed, 
and  be  was  required  to  sue  out  a  warrant 
from  a  Justice  upon  affidavit  The  act  direct- 
ed how  It  should  be  Issued,  upon  what  af- 
fidavit and  to  what  officer  directed,  but  did 
not  say  where  or  when  returnable,  but  gave 
it  "same  force  and  effect  ss  a  like  warrant 
issued  by  the  lessor  would  have  had  prior  to 
March  12,  18S4,"  thus  merely  changing  the 
source  of  the  warrant  from  the  lessor  to  a 
Justice,  leaving  it  an  ex  parte  proceeding,  a 
mere  warrant  for  the  performance  of  a  purely 
ministerial   act   not   a   Judicial   proceeding. 


Our  Code  (chapter  93,  |  10)  directs  about 

this  warrant  in  several  details,  but  does  not 
provide  when  ae  where  to  be  returned.  This 
section  is  a  law  unto  itself;  and  why,  -when 
it  does  not  require  a  return  day  or  place,  and 
we  know  that  it  Is  a  mere  safe  substitute  for 
the  warrant  which  before  was  Issued  by  the 
landlord,  should  we  ovortbrow  a  warrant  for 
this  cause,  and  add  to  the  writ  a  requirement 
never  before,  in  centuries,  required?  In  some 
states  this  warrant  by  statute  opevaXeB  ss  a 
declaration  in  an  action,  but  "at  common  lav 
a  distress  for  rent  is  not  the  commencement 
of  a  suit  It  is  a  mandate  authorized  by  law, 
to  be  issued  In  a  proper  case,  to  seize  and 
sell  tlie  tenant's  goods  for  the  rent  Just  as  if 
a  Judgment  had  been  previously  rendered 
therefor;  and  it  Is  not  returnable  into  any 
court,  and,  if  returned  into  court  as  other 
attachments,  and  Judgment  be  rendered  in 
that  proceeding,  the  Judgment  wHl  be  Tafd." 
7  Enc.  PL  &  Prac.  20.  If,  howeva,  a  place 
of  return  must  be  given,  it  can  only  be  to  the 
Justice,  under  Code,  e.  41,  |  7.  Mr.  Hutddn- 
son  makes  the  form  In  his  treatise  068  ao  re- 
turnable. 

Another  reason  sgalnst  so  doing  is  that  no 
hearing  upon  the  warrant  takes  place,  as  it 
Is  uo  suit  between  parties.  At  common  lav, 
if  the  tenant  disputed  the  right  of  distieas,  be 
gave  a  replevin  bond,  and  the  landlord  re- 
stored to  the  tenant  his  property,  and  the 
tenant  brought  action  to  test  the  validity  of 
the  distress,  and.  If  he  succeeded,  retained  the 
property.  The  action  of  replevin  waa  abolish- 
ed by  the  Code  of  1M9,  and  \a  its  place  the 
well-known  forthcoming  bond  was  applied  to 
a  distress  warrant  as  well  as  an  execntioD, 
the  effect  of  whldi  Is  to  let  the  tenant  keep 
the  property  till  a  given  day;  uid,  if  he  fails 
to  deliver  it  for  sale,  the  landlord  cannot 
again  take  It  but  Is  driven  to  a  motion,  or  ac- 
tion on  the  bond,  and  in  it  the  tenant  can 
make  "defense  on  the  ground  that  the  distress 
was  for  rent  not  due  In  wh(^  ac  in  part 
or  was  otherwise  illegal.''  Code  1881.  c.  142, 
U  1,  6;  Allen  v.  Hart  IB  Crat  726;  4  Minor, 
Inst  ISO.  If  the  tensnt  succeeds,  he  keeps 
the  property.  If  he  fails,  he  keeps  It  bnt 
Judgment  goes  on  the  bond.  The  tenant  can 
only  make  defease  to  the  distress  warrant  by 
giving  a  forthcoming  bond,  and  resisting 
award  of  execution  upon  it  He  baa  Just  ss 
efficient  remedy  as  the  common  law  gave.  In 
fact  he  Is  more  favored,  because  by  It  his 
bond  bound  him  to  prosecute  succesaTully  an 
action  of  replevin,  bnt  now  he  has  only  to 
defend  the  other  party's  suit  on  the  bond, 
which  may  never  be  brought  He  oonld  al- 
ways—can now— bring  trespass  for  wrongful 
distress,  which  he  could  not  do,  if  the  distress 
were  a  Judicial  proceeding.  It  Is  urged  that 
this  proceeding  is  in  violation  of  amendment 
14  of  the  constitution  of  the  United  States, 
guarantying  due  process  of  law.  The  ranedy 
of  distress  existed  before  the  discovery  of 
America,  and  was  brought  to  Virginia  by  Capt 
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Smith,  and  has  never  ceased;  and  tt 
useless  to  argue  to  show  that  a  lemedj  n 
long  antedating  said  amendment,  a  remedy 
for  and  against  all  alike,  is  not  destroyed  by 
tt  That  amendment  is  not  the  "scare-crow" 
It  Is  often  represented  to  be;  it  does  not  orar- 
throw  state  laws,  rights  and  remedies,  to  tbe 
extent  and  purposes  for  which  it  la  often 
cited.  It  respects  the  common  law,  tbe  stat- 
ute law,  the  remedies  and  procedure  eilstMng 
In  the  state  at  Its  adoption.  Oooley,  Const 
Iilm.  434,  note  1.  It  came  to  presenre,  not  to 
destroy,  existing  rights.  Just  as  well  say  that 
the  tax  bill  seising  a  horse  for  taxes  is  not 
due  process  of  law. 

As  to  the  objection  that  the  JostJce^s  docket 
showed  no  entry  of  the  proceeding,  that  docket 
only  applies  to  civil  or  criminal  suits  before 
him  where  he  renders  Judgment,  as  section 
176,  c.  60,  Code,  requiring  this  docket  says, 
"It  shall  be  used  exclusively  for  entering  his 
Judicial  proceedings."  As  shown  above,  a  dis- 
tress warrant  Is  not  a  suit  or  Judicial  proceed- 
ing. The  warrant  was  filed,  and  fully  proven. 
In  fact,  It  proves  Itsdf.  It  might  be  easy  to 
show,  if  necessary,  that  If  it  ought  to  be. en- 
tered in  the  docket  other  evidence  conld  be 
heard  to  prove  It  where  a  docket  is  silent 
12  Am.  &  Bng.  Bnc  Law,  502.  Code,  c  SO, 
1 182,  makes  the  docket  evidence,  bnt  not  con- 
clusive, and  thus  it  Is  not  exclusive  evidence. 

It  is  said  there  Is  no  evidence  that  the  flist 
installment  of  $600  was  not  paid.  There  is 
evidence  in  the  affidavit  made  to  get  the  dis- 
tress warrant  which  affidavit  tbe  statute 
makes  evidence  for  this  purpose.  But  no  evi- 
dence Is  required.  The  undisputed  lease  un- 
der seal  creates  the  debt  saybig  the  $000  is 
to  be  paid  on  tbe  18th  day  of  April,  1884,  but 
not  acknowledging  its  receipt  Besides,  when 
once  a  debt  exists,  he  who  asserts  payment 
must  prove  it;  and  there  Is  not  a  scintilla  of 
evidence  to  prove  it  The  decree  is  reversed, 
and  the  cause  remanded,  with  direction  to  en- 
ter a  decree  allowing  Hannah  Grlnberg  $1,- 
aoo,  with  Interest  on  $600  of  It  from  18th  of 
April,  1884,  and  $600  of  It  from  18tb  of  Oc- 
tober, 1804,  and  to  provide  for  its  payment  as 
a  preferred  demand  over  other  debts  out  of 
the  fund  arising  from  said  stock  of  goods. 


MEMOBANDUM  DECISIONS. 


ALQER  V.  TURNBB. 

(Supreme  Ooort   of  Georgia.     July  23,  1888.) 

Etisexcb  of  Aobmct. 

This  case  is  In  all  material  respects  simUBr 
te  that  of  Alger  v.  Turner  (thU  day  decided) 
81  S.  £.  423.  and  is  controlled  by  the  decision 
tber^n  rendered. 

Action  by  H.  L.  Turner  against  R.  A.  Alger. 
Judgment  for  plaintiff.  Defendant  brings  emtr. 
Reversed. 

PE3B  CURIAM.    Judgment  reversed. 


BAim/rON  T.  STATB. 

(Supreme  Court  of  Georgia.     Nor.  18,  1806.) 

Riot— KviosHOB. 

This  case  invcrfves  the  same  questioDs  tiiat 
were  considered  in  the  case  of  Dixon  v.  State, 
81  S.  £.  760,  and  is  controlled  by  the  mUng 
made  in  that  case. 

Brror  from  dty  court  of  CaitersvlUe;  J.  W. 
Harris,  Judge. 

Gene  Hamilton  was  oonvieted  oC  riot  sad 
brings  emHr.     Reversed. 

J.  B.  Conyera  and  Ben  J.  Cooyers,  for  plain- 
tiff In  errw.  Sam  P.  Maddox,  Sol.  Gen.,  for 
the  State. 

PER  CURIAM.  Judgment  reversed.  All  the 
Justices  ooncurrins^except  SIMMONS,  (X  J^ 
absent  and  LUMPKIN,  P.  J.,  absent  on  ac- 
count of  sickness. 


PRICHARD  V.  BBXNOLI>& 

(Supreme  Court  of  Qeori^     July  23,   1886.) 

Sals  or  Land— Odtstakdiho  Titlb. 

ThU  case,  upon  Its  facts,  is  ooatiaUed  by  tbe 
dedaloD  of  this  court  in  Black  v.  Walker,  26 
S.  £.  477,  88  Ga.  81. 

Error  from  superior  court  Oatoosa  county; 
George   F.   Gober,   Judge. 

Action  by  H.  B.  Reynolds  against  J.  K. 
Prlchard.  Judgment  for  plaintUC.  Defendant 
brings  error.    AjOrmed. 

Payne  &  Payne  and  Shumate  &  Maddox,  for 
plaintiff  in  error.  W.  E.  Mam>  and  R.  J.  ft  J. 
MeOamy,  for  defendant  in  error. 

PBB  CURIAM.    Judgment  afflnnad. 


AULBN  V.  HAMMOND.  Supreme  Court  of 
North  Carolina.  April  28*  1C»3J  Appeal  from 
superior  court  Madison  counbr.  J.  M.  (Sudgar, 
for  appellee.  No  opinion.  Diamisaed  for  do- 
CseUve  record. 


BLAKE  V.  BLAKE  et  aL  (Supreme  Ooait  oT 
North  (Carolina.  March  2,  1888.)  Appeal  from 
superior  court  Wake  county.  M.  A.  Bledsoe, 
fl>r  an>eUant  J.  H.  Fleming,  tor  appdleea. 
No  opinion.    Ajveal  dismissed. 


BLEDSOE  V.  SHAFFBR.  (Supreme  Ctonrt 
of  North  Carolina.  May  11,  18%.)  Aroeal 
from  superior  court  WalM  county.  M.  A.  Bled- 
soe, for  appellant  W.  N.  Jones,  for  aiveUee. 
No  opinion.    Judgment  affirmed. 


CHATFIBLD  v.  STRINOFIKLD  et  aL    fflof 

Sreme  Court  of  North  (Carolina.  April  27, 1^6.) 
^ppeal  from  superior  court  Haywood  county. 
H.  R.  Ferguson,  for  appellees.  No  opinion.  Dis- 
missed pursuant  to  the  seventeenth  rule. 


CLONTZ  V.  SIMONDa  (Supreme  Ooazt  ot 
North  Carolina.  May  11,  1888.)  Appeal  from 
superior  court,  (Cherokee  county.  J.  W.  Cooper, 
for  appellant     No  opinion.    Judgment  affirmed. 


COLLINS  V.  PETTITT  et  al.  (Supreme 
Court  of  North  C^arolina.  Oct  2S,  1888.)  Ap- 
peal from  superior  court  Halifax  county;  Nor- 
wood, Judge.  Action  by  J.  A.  0(rilina  against 
O.  W.  Pettitt  and  others.  From  a  Judgment  for 
plaintifl,  defendants  appeal.  Reversed.  W. 
A.  Dunn  and  Thos.  N.  Hill,  for  appellants.  Kl 
L.  Travis  and  MacRae  &  Day,  for  appellee. 

PER  (3URIAM.  The  questions  presented  In 
this  case  being  the  same  as  tltoae  presented  in 
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WUcox  T.  Leach  (at  this  term)  31  S.  E.  374, 
for  the  reasons  set  ont  in  th«  opinioo  in  that 
there  la  error. 


OOX  T.  DUNN.  (Snpreme  Oonrt  at  North 
Oarolina.  March  22,  1^8.)  Appeal  from  so- 
pertor  court,  Lenoir  eoasitj.  Jonea  &  Boyltin, 
tor  at^ellant  George  Roontree,  tor  appellae. 
No  opinion.     Judgment  al&rmed. 


DAVIS  T.  BEARD.  (Snpreme  Oonrt  of  North 
Carolina.  Sept  Term,  1897.)  AjDpeal  from  aa- 
perior  court,  Cumberland  cooatr.  No  opinion. 
Dismissed  pursuant  to  the  aeventeenth  nue. 


DAVISON  et  aL  T.  WEST  OXFORD  LAND 
CO.  (Snpreme  Court  of  North  Ciarollna.  S^t. 
Term,  1897.)  Appeal  from  superior  court.  Gran- 
Tille  count7.  No  opinion.  Appeal 
purmant  to  the  serenteenth  role. 


DOVER  et  nz.  T.  RAT.  (Sopreme  Ooart  of 
North  Candina.  Sept  Term.  1897.)  Appeal 
from  superior  court  Madison  ooanty.  ■  No  opin- 
ion. Appeal  dlamiased  pursuant  to  the  alxteakth 
rote. 


DUNN  T.  UNDERWOOD  et  al.  (Snprente 
Court  of  North  OroUna.  Sept  Term,  1^.) 
An>eal  from  superior  court,  Sampson  eonnty. 
No  opinion.    Dismissed. 


EVERETT  et  aL  T.  SHUFFLER.  (Supreme 
Ciourt  of  North  (Carolina.  iSaj  8,  1896.)  Ap- 
peal from  superior  eoott.  Swam  county.  G.  S. 
Ferguson,  for  appellant.  No  opinion.  Judg- 
ment affirmed. 


FULP  ▼.  BOANOKB  &  &  R.  Oo.  (Sapremo 
Oourt  of  North  Caroana.  April  5,  1898.)  Ap- 
peal from  superior  court  Forsyth  county.  Wat- 
son, Buxton  &  Watson,  for  app^ee.  No  opinr- 
ion.    Judgment  aiBrmed. 


GARRISON  et  al.  t.  BLANKENSHIP  et 
al.  (Supmne  Court  of  North  CJaroiina.  Sept 
Term,  1897.)    No  opinion.    Judgment  affirmed. 


GINGERY  T.  SMITH.  (Supreme  Conrt  of 
North  Carolina.  Sept  Term,  1897.)  Appeal 
from  superior  court  Robeson  county.  No  opin- 
ion.   Dismissed  pursuant  to  the  fifteenth  rule. 


GOOOH  T.  BOONE  et  al.  (Snpreme  Conrt 
of  North  Carolina.  Feb.  US,  1898.)  Appeal 
from  superior  court  Northampton  county.  No 
opinion.  Dismissed  pnrsnant  to  the  seTenteenth 
mle^ 


HARTSELL  r.  OOUBSUiAS  et  aL  (Supreme 
Conrt  of  North  Carolina.  March  25,  1898.) 
Appeal  from  superior  court  Cabarrus  county. 
W.  G.  Means,  for  appellants.  Montgomery  & 
Orowell,  for  appellee.  No  opinion.  Jodgnwnt 
affirmed. 


HESNDREN  r.  ALSPAUGH  et  aL  (Supreme 
Court  of  North  Carolina.  May  13,  1898.)  Ap- 
peal from  superior  court,  Guiltord  county.  G. 
M.  Stedman,  for  appellaata.  J.  A.  Barringer 
and  L,  M.  Scott,  for  appellee.  No  opinion.  Judg- 
ment affirmed. 


HENKEL  T.  PULLMAN  PALACB-CAB 
CO.  (Supreme  Court  of  North  Carolina.  Apn. 
16,  1898.)  Appeal  from  superior  court,  Cald- 
well countF.  KVlTnnnH  Jones,  foT  spp^ee.  '  No 
opinion.  Dismissed  porsuaut  to  the  ■erentecntk 
ml*. 


HENRY  T.  HILLIABD  at  aL  (Sapceme 
Court  of  North  Carolina.  May  3,  188&)  Ap- 
peal from  superior  court  Ha^ood  conn^.  T. 
B.  Ocbb,  for  appellant  No  opinion.  IdCotica 
allowed  pnrsnant  to  the  thir^-fint  role. 


HULLEN  T.  CITY  OF  WILMINGTON. 
(Supreme  Oourt  of  North  (Carolina.  March  22, 
1898.)  Appeal  from  superior  oonrt.  New  Han- 
over county.  Ricaud  £  Biyan,  for  appellant 
J.  D.  Bellamy,  for  appellee.  No  onrinion.  Judg- 
ment affirmed. 


JAMES  et  aL  T.  WITHERS  et  aL  (Smresne 
Ooort  of  North  Carolina.  Sept  Term.  1807.) 
Appeal  from  superior  court,  Stokes  county.  No 
opinion.    Judgment  affirmed. 


KILLAM  et  aL  y.  BROWN.  (Supreme  Court 
ot  North  (Tandina.  Mardi  22,  iSS.)  Appeal 
from  superior  court  Duplin  county.  Jones  A 
Boyldn  and  A.  C.  Daria,  for  appellanta.  Ste- 
yens  &  Beasley,  tor  appellee.  No  opinioo.  Judg- 
ment affirmed. 


KLINB  et  aL  T.  FREN(}H  BROAD  LUM- 
BER CO.  (Supreme  Conrt  of  North  Ciarolina. 
Sept  Term,  1897.)  Agpeal  from  snpnior  court 
Swain  county.  No  opmion.  Appeal  diamissed 
pursuant  to  the  seyenteenth  mlsb 


LESTER  T.  NORFOLK  *  S.  RY.  Oa  ^- 
preme  Court  of  North  Carolina.  May  11,  18e6L) 
Appeal  from  superior  court.  Dare  county.  Shep- 
hera  &  Busbee,  for  t^ypellee.  No  opinioo.  AX- 
firmed. 


LIDDEN  T.  MYERS.  (Suprone  (3onrt  of 
North  Carolina.  April  20,  1898.)  Ap^al  from 
superior  court  Beaufort  county.  J.  H.  Small, 
for  plaintiff.  W.  B.  Rodman,  fw  defendant 
No  (pinion.     Affirmed. 


McDowell  t.  MAXWEUX.  (Supreme 
Court  of  North  OaroUna.  Dec  20,  189&)  Ap- 
peal from  superior  court  Burke  county;  Star- 
buck,  Judge.  Action  by  0.  W.  McDowdl  against 
W.  C.  Maxwell,  trustee,  to  restrain  a  foreclosure 
sale.  From  a  judgment  for  defendant  plaintiff 
appeals.  AlSrmed.  Avery  &  BWin,  for  awel- 
lant  A.  Bnrwell,  P.  D.  Walkw,  and  F.  I. 
Osborne,  tor  appellee. 

FURCHES,  J.  This  case  presents  substan- 
tially the  same  facts  as  Williams  v.  Maxwett,  31 
S.  E.  821,  and  is  governed  by  the  opinion  in 
that  case.  The  judgment  of  the  ooort  tefnaing 
an  injunctitm  is  affirmed. 


McNAIB  T.  FUROELL.  (Snpreme  Court  of 
North  Ckundina.  Sept  Term,  1897.)  Appeal 
from  superior  court  Cumberland  county.  No 
opinion.  Appeal  dismissed  pursuant  to  tae  ser- 
enteendi  rnla. 


MARCOM  y.  WYATT  et  aL    (Supreme  Oonrt 
of  North  Candina.     Sept  Term,   1897.)     Ap- 
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peal  from  Eupeiior  conrt.  Wake  connlT'  No 
opinioD.  Appeal  dismissed  pursnant  to  uia  dz- 
teeutb  rule. 


MILLKR  T.  SLLIS  et  al.  (No.  S33.)  (Sn- 
preme  Court  ot  Nortb  Carolina.  Sept  Term, 
1897.)  Appeal  from  superior  court,  Forsyth 
C01111I7.    Mo  opinion.    New  trial  ordered. 


MILLER  T.  ELLIS  et  al.   (No.  338.)     (Sa- 

?rMne  Court  of  North  Carolina,     Sept  Term, 
897.)      Appeal    from    superior   court    Forsyth 
county.     No  opinion.     New  trial  ordered. 


MOSELY  T.  CROSS.  (Supreme  Court  ot 
North  Carolina.  March  2,  1898.)  Appeal  from 
snperior  court,  Wake  county.  No  opinion. 
Judgment  affirmed. 


MOSS  T.  LEATHEERWOOD.  (Snpreme 
Cioart  of  North  Carolina.  Srot  Term,  1897.) 
Appeal  from  superior  court  Clay  county.  No 
opinion.  Appeal  dismissed  pursuant  to  the  fiX- 
teeoth  rule. 

(12S  N.  C.  773) 

MULLEN  et  aL  T.  MORROW  et  at 
(Supreme  0>nTt  ot  North  Carolina,  in  Cham- 
ber*.) 
EuoTioKs  —  Reoistmaks  —  QOAunoATtOKS  —  Ar- 

POISTUSNT— KEMOTAI/— PkOOBBD- 

IN08— Btidskob. 

1.  Acts  1897.  0.  iss,  I  7,  proTldlnc  that  the  ooonty 
board  shall  appoint  one  member  ot  each  political 
party  to  act  as  registrars  ot  aleotloii  la  each  prednct, 
does  not  require  three  members  tor  each  prednet; 
and.  where  there  are  but  two  parties  la  the  preolnot, 
more  than  one  member  cannot  be  appointed  irom  the 
same  party. 

2.  Under  Acts  1397.  c.  US,  i  T,  proTldlns  that  ths 
county  board  shall  appoint  one  member  ot  each 
political  party  to  act  as  registrars  ot  election  in  each 
precinct,  the  state  chairmen  or  county  chairmen  of 
the  parties  hare  no  right  to  designate  the  persons  to 
be  appointed. 

t.  In  a  proceeding  against  a  county  board  to  show 
cause  why  registrars  ot  election  appointed  by  them 
(one  from  each  political  party)  should  not  be  re- 
moved, the  burden  is  on  petitioners  to  show  that 
an  appointee  Is  not  a  member  ot  the  party  from 
which  he  Is  appointed,  or  Is  otherwise  disqualified. 

i.  Under  AcU  18S7,  c.  ue,  S  7.  providing  tor  the  ap- 
pointment of  one  member  ot  the  board  of  registrars 
of  election  tor  each  precinct  from  each  political 
party,  a  person  who  votes  with  one  party  on  ths  no- 
tional tickets,  and  with  another  on  the  state  tickets. 
Is  not  qualified. 

6.  Acts  1897,  e.  US,  S  7.  provides  that  when  a 
registrar  ot  election  appointed  by  the  county  board 
refuses  to  serve,  the  clerk  shall  appoint  a  member 
in  bis  place.  Beld  that,  where  the  board  reappoints 
a  member  instead,  the  appointment  will  be  ratified, 
U  there  are  no  objections  to  the  member  so  ap- 
pointed. 

t.  In  a  proceeding  (or  the  removal  of  a  registrar  of 
election,  one  idfidavlt  was  to  the  effect  that  he  was 
an  Inebriate,  while  there  were  several  others  to  tbe 
effect  that  while  he  occasionally  became  Intoxicated, 
be  was  Industrious  and  supported  his  family.  Beld 
that  he  was  qualified. 

7.  A  person  who  cannot  read  or  write,  except  to 
write  bis  name.  Is  not  qualified  to  act  as  registrar 
of  election,  under  Acts  1897,  c.  18G,  i  7,  which  re- 
quires that  such  registrar  "shall  be  able  to  read  and 
write  tbe  English  language." 

S.  Where  the  only  evidence  that  a  registrar  of  elec- 
tion is  a  member  ot  tbe  political  party  from  which 
he  was  appointed  is  that  he  was  a  registrar  from 
that  party  at  a  previous  election,  and  that  since  that 
time  he  has  stated  that  be  was  a  member  ot  a  differ- 
ent party,  he  will  be  removed. 

9.  when  a  registrar  ot  election  offers  no  evidence 
that  he  Is  a  member  of  the  political  party  from 
which  he  was  appointed,  and  there  Is  evidence  that 
ho  had  been  a  delegate  to  a  county  convention  of 
another  party,  he  will  be  removed. 
10.  One  aflldavit  stated  that  a  registrar  of  election 
had  voted  and  acted  with  the  party  from  which  he 
was  appointed.  Another  stated  when  he  was  served 
with  the  notice  of  bis  appointment  he  said  that  he 


was  not  a  member  of  that  party.    BeU,  that  he  would 
be  removed. 

11.  In  fllUng  vacandas  In  the  office  ot  registrars  oi 
election  caused  by  the  removal  of  some  of  the  ap- 
pointees, the  court  Is  not  bound  by  the  recommen- 
dation ot  the  chairmen  of  the  parties  from  which  the 
appointments  are  to  be  made. 

Proceeding  by  J.  W.  Mullen  and  another 
against  J.  M.  Morrow  and  another. 

FURCHES,  J.  Under  chapter  186,  Acts  1897, 
amending  cliapter  169,  Acts  lS9u,  and  upon  the 
application  ot  J.  W.  Mullen,  chairman  of  the 
Republican  party  of  Mecklenburg  county,  and 
T.  S.  Cooper,  chairman  of  the  Populist  party  of 
said  county,  I  issued  a  rule  upon  the  defend- 
ants on  the  20th  day  of  Septemt)er,  1898,  return- 
able before  me  at  Raleigh  on  the  27th  day  ot 
September,  in  which  they  are  required  to  show 
cause  why  the  prayers  of  the  petitioners  should 
not  be  granted.  At  the  time  and  place  desig- 
nated, the  defendants  appeared  and  answered; 
being  represented  by  P.  D.  Walker  and  F.  M. 
Shannonhouse,  as  their  attorneys,  while  the  pe- 
titioners were  represented  by  J.  W.  Graham 
and  D.  K.  Pope,  as  their  attorneys. 

This  statute,  being  of  recent  date,  has  received 
no  construction  from  the  courts,  so  far  as  I 
know)  and  it  becomes  my  duty  to  put  a  con- 
struction upon  It  tor  the  first  time. 

The  board,  In  making  the  appointments  ot 
registrars  for  Mecklenburg  county,  have  acted 
npon  the  idea  that  it  was  their  duty  to  appoint 
three  registrars  tor  each  roting  precinct  This 
is  BO,  if  there  is  any  one  In  the  precinct,  fllliog 
the  requirements  ot  the  law,  to  appoint  but 
not  if  there  is  not  The  act  (chapter  185,  |  7) 
says  they  "shall  appoint  one  citiswn  and  quali- 
fied voter  for  each  of  the  political  parties  ot 
and  tor  each  election  precinct  who  shall  be  able 
to  read  and  write  the  English  language,  and 
who  shall  be  known,  for  the  dntiea  reqmnd  ot 
them  under  this  act,  as  registrars  of  election  In 
their  respective  precincts."  Thus,  it  appears 
that  the  board  are  not  reqtilred  to  appoint  three 
registrars  tor  each  roting  precinct  but  to  ap- 
point one  qaalified  roter  of  the  precinct  from 
each  one  of  the  political  parties,— Democrat 
Populist  and  Republican,— and  that  the  board 
had  no  right  or  suthority  to  appoint  a  member 
ot  one  party  for  another  party;  that  the  board 
had  no  authority  to  appoint  two  reristrars  from 
the  same  party  in  the  same  roting  precinct 
And  it  being  admitted  by  defendants  that  X  A. 
Blacicney,  J.  B.  Porter,  and  Banks  Potts  are 
Democrats,  bnt  were  appointed  in  tlie  place  ot 
Populists,  there  being  no  Populists  to  appoint 
thus  making  two  Democratic  registrars  and  one 
Republican  in  the  precinct,  which  was  not  an- 
thorized  by  the  law,  they  are  hereby  removed. 

W.  S.  Liddell  was  appointed  in  the  place  of  a 
Populist  for  the  reason  that  there  was  no  Popu- 
list in  the  precinct  to  appoint  The  defendants 
say  he  is  a  Republican,  and  the  petitioners  say 
he  Is  a  Democrat  I  shall  not  decide  this  ques- 
tion, as  it  makes  no  difference  which  he  is.  It 
he  is  a  Republican,  as  defendants  allege,  the  Re- 
publicans have  two;  and  it  he  is  a  Democrat 
OS  petitioners  allege,  the  Democrats  hare  two. 
Let  it  be  the  one  way  or  the  other;  the  appoint- 
ment is  unauthorised,  and  he  u  hereby  re- 
moved. 

The  act  ot  1897,  amending  the  act  ot  1895, 
makes  a  material  change  in  regard  to  tbe  ap- 
pointment of  registrars  and  judges  of  elec- 
tion. Under  the  act  of  1895  the  chairmen  of 
the  different  political  parties  had  the  right  to. 
designate  the  re^strars  and  judges  to  be  ap- 
pointed for  their  respective  parties,  and  the  clerk 
was  only  his  agent,  and  had  no  discretionary 
powers,  if  the  wishes  of  the  chairman  were 
made  known  on  or  before  the  first  Monday  in 
September.  Harkins  v.  Cathey,  119  N.  C. 
649,  26  S.  E.  136.  But  under  the  act  of  1897 
neither  the  state  chairmen  nor  the  county  chair- 
men have  any  legal  right  to  designate  Uip  par- 
ties  to   be   appointed.     Tliis  is   left   with    the 
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board  within  pireacribed  limlta.  The  board  now 
occnpy  rery  much  die  same  position  the  clerk 
did  under  the  act  of  1895,  where  the  chair- 
man of  a  party  did  not  file  hia  list*  in  time. 
Harkins  y.  Cathey,  anpra. 

R.  W.  Smith  swears  that  he  is  a  Revnblican, 
has  always  Toted  that  ticket,  and  expects  to  do 
so  now.  As  the  presumption  is  with  deteud- 
ants,  the  burden  Is  on  the  petitioners  to  show 
the  error,  and  that  they  are  entitled  to  the  re- 
lief asked.  I  will  give  Mr.  Smith  credit  for 
knowing  what  he  is,  and  that  he  correctly  states 
the  same.  His  appointment  is  sustained.  Har- 
kins ▼.  Oathey,  supra. 

No.  2  is  wiudiawn,  aa  Wood  refnsed  to  act, 
and  another  registrar  has  been  appointed  in  his 
place,  that  seems  not  to  be  objected  to. 

No.  4.  J.  P.  Wilson  says  he  is  a  Republieaa 
in  national  politics,  but  in  state  and  county 
politics  he  votes  the  Democratie  ticket  This, 
ui  my  opinion,  disgnalifies  him  aa  a  Republican 
registrar.  It  is  like  a  Juror  when  two  parties 
are  on  trial  hi  the  same  case;  thoui^  he  may  be 
favorably  disposed  as  to  one  of  them,  it  he 
has  formed  and  expressed  an  opinion  adverse  to 
the  other  he  would  be  disqualified. 

No.  6.  T.  B.  Guthrie  stands  on  the  same  foot- 
ing as  J.  P.  Wilson,  and  my  opinion  as  to  him 
is  the  same  aa  In  the  Wilson  case. 

No.  e.  Fred  Oliver  has  refnsed  to  aerve,  and 
John  O.  Davidson  has  been  appointed  in  ills 
place  by  the  board.  It  seems  tUs  should  have 
been  done  by  the  clerk.  But,  as  there  seems  to 
be  no  objection  to  him,  diis  appointment  is  rati- 
fied by  me. 

No.  7.  Walter  Donaldson  is  asked  to  be  re- 
moved on  acconnt  of  inebriety.  The  burden  is 
on  the  petitioners.  They  have  one  affidavit  to 
that  etEect,  but  tiM  defendants  have  several  affi- 
davits going  to  show  that,  while  he  does  become 
intoxicated,  he  is  not  usaallv  so;  that  he  is  in- 
dustrious, supports  his  family,  and  is  qualified 
to  act  as  registrar.  This  is  an  important  ap- 
pointment he  has,  and,  if  he  has  any  pride  of 
character,  be  will  not  get  drunk  while  he  Is  act- 
ing as  registrar.  I  think  the  petitioners 
have  failed,  and  I  decline  to  remove  nim. 

No.  8.  R.  J.  Ferguson  seems  to  me  to  be  a 
Republican.  Petitioners  have  tailed  to  show 
that  he  is  not,  and  I  decline  to  remove  him. 

No.  9.  S.  W.  Stewart  says  that  he  cannot 
read  and  write  sufficiently  to  discharge  the  du- 
ties of  registrar;  that  he  can  write  nis  name, 
but  this  is  only  done  mechanically.  I  must 
take  what  he  says  to  be  true.  Harkins  t. 
Oathey,  supra.  And  it  does  not  seem  to  me  that 
a  man  that  can  only  write  his  own  name  is 
qualified  to  register  the  names  of  others.  I  must 
remove  Urn. 

No.  10.  J.  O.  TurbeyfiU:  Resi>ondents  offer  no 
affidavit  to  sustain  their  allegation  that  he  is  a 
Republican.  The  only  evidence  they  offer  of 
this  is  an  exhibit  showing  that  he  was  appoint- 
ed as  a  Republican  registrar  in  1896,  when  the 
petitioners  show  by  the  affidavit  of  W.  B.  Wil- 
liamson that  Torbeyfill  on  the  16th  of  September, 
1898,  told  him  that  he  was  a  Democrat.  He 
may  not  have  been  a  Republican  in  1886  or, 
if  he  was,  he  seems  to  have  changed  since  that 
time,  and  is  a  Democrat  now.  HarUna  v. 
Cathey,  supra.    He  is  removed. 

No.  11.  G.  A.  Morrow:  This  allegation  in 
the  petition  must  have  been  made  under  a  mis- 
take as  to  what  party  he  was  appointed  for. 
It  seems  he  was  appointed  as  a  Popallst,  and 
that  he  is  a  Populist.    I  decline  to  remove  him. 

Nos.  12  and  13  withdrawn  as  to  Osborne 
White  and  W.  R.  Bamett,  and  these  appoint- 
ments stand. 

Populist  demands: 

No.  1,  J.  W.  Moore,  appointed  as  a  Populist, 
having  declined  to  serve,  and  J.  H.  Wilson  hav- 
ing been  appointed  in  his  place,  this  oblection 
is  withdrawn,  and  I  approve  and  ratify  this  ap- 
pointment. 

No.  2.  J.  F.  Woodsides  objected  to  as  being 
a  Democrat:     Respondents  offer   no  evidence 


tending  to  show  that  he  b  not  •  Democrat, 
while  petitioners  offer  the  affidavit  of  T.  A. 
Austin  that  Woodsides  told  him  that  he  was 
not  a  Populist;  that  he  had  been  a  Prohibition- 
ist, "but  was  now  a  Democrat,  and  one  of  the 
managers  in  the  lata  Democrat  primaries."  He 
must  oe  removed. 

No.  8.  J.  H.  Hutchinson,  appointed  as  a  Pop- 
ulist: RMpondents  offer  no  evidence  tending 
to  riiow  that  he  is  a  Populist,  while  petitionen 
offer  the  aiOdavlt  of  W.  8.  Clanton  that  he  saw 
said  Hutchinson  in  the  Democratie  county  con- 
vention representing  his  township  ••  a  dele- 
gate.    He  is  removed. 

No.  7.  J.  O.  Dennis  appointed  as  a  Popolist: 
There  la  no  direct  evidence  as  to  what  he  is 
now,  and,  as  the  burden  is  on  the  petitioners,  I 
think  they  fail  to  make  good  their  allegation. 
Harkins  v.  Oathey,  supra.  He  la  not  re- 
moved. 

No.  8.  H.  H.  Hoover,  appointed  aa  a  Poim- 
list:  Defendants  offer  the  affidavit  of  B.  O. 
Johnson  that  Hoover  had  voted  and  acted  with 
the  Populist  par^,  and  the  petitioners  offer  the 
affidavit  of  Bt  K.  Bpirris  that  he  was  present 
when  B.  O.  Johnson  served  the  notice  on  Hoover 
that  he  had  been  appointed  a  registrar  for  the 
Populist  party  on  the  12th  of  September,  when 
Hoover  '^en  and  there  declared  that  he  was  a 
Democrat,  and  that  he  could  not  stand  the  Popn- 
lists."  Froih  this  evidence,  I  do  not  think  him 
a  Popoliat,  and  that  he  must  be  ronoved. 

As  to  those  removed  for  the  reason  that  they 
were  appointed  in  the  place  of  Populists,  whet* 
there  were  no  PopuUMs  in  the  prednct,  there 
will  be  no  one  appointed  in  their  stead.  As  to 
the  others  removed  under  the  mlings  in  this 
proceeding,  there  should  be  others  appointed  in 
their  stead.  Thia  is  the  most  difficult  part  of 
my  duty,  aa  I  know  few  persons  in  tne  pre- 
cincts from  which  tbex  have  been  removed. 
These  remarks  have  been  made  without  intend- 
ing to  reflect  upon  the  honor  or  Integrity  of  the 
parties  removed.  It  is  probable  that  ttuf 
would  all  have  done  their  daty  as  registraiiL 
But  the  law  provides  who  may  and  who  may 
not  be  registrars,  aad  thia  we  must  all  observe 
and  obey.  Th*  learned  coonael  for  defendants 
in  his  argument  stated  that  In  election  timea 
party  feeling  ran  high,  and,  when  questions  came 
up  to  be  decided,  u>^  were  moat  likely  to  de- 
cide them  in  favor  of  thdr  side.  Thia  should 
not  be  so,  bnt  unfortunately  it  la  often  too  tme^ 
And  for  thia  reason,  aa  I  suppose,  the  legisla- 
ture balanced  the  matter  aa  best  it  could,  by 
providing  each  par^  a  representative  on  the 
board,  if  it  be  possible  to  have  one.  In  filling 
the  vacandes  made  by  thia  order,  I  shall  have 
to  rely  principally  upon  the  reoommeodations 
made  by  the  chairmen  of  the  Populist  and  Re- 
publican parties.  I  am  not  iMund  by  this^nt 
ft  may  serve  as  some  evidence  of  fitness.  Har- 
kins V.  Cathey,  supra. 

Order  of  the  court:  In  additlcm  to  those  re- 
moved where  there  will  be  no  appointments  to 
fill  their  places,  to  wit,  W.  S.  Xiddell,  J.  A. 
Blackney,  J.  R.  Porter,  and  Banks  Potta,  the 
following  other  persons  appointed  rerastrars  are 
removed,  to  wit:  J.  P.  Wilso^  Charlotte  town- 
ship, ward  2,  precinct  2;  and  J.  8.  Leary  la  ap- 
pointed in  his  stead.  In  ward  2,  prednct  8, 
Charlotte  township,  T.  B.  Guthrie  is  removed, 
and  R.  B.  McDonald  is  appointed  in  Us  stead. 
In  Providmce  township,  precinct  No.  1,  S.  W. 
Stewart  is  removed,  and  W.  M.  Kser,  appointed 
in  his  stead.  In  Dewess  township,  prednct  2, 
J.  O.  TurbeyfiU  Is  removed,  and  W.  B.  Sims 
appointed  in  his  stead.  In  Charlotte  township, 
ward  No.  1,  precinct  No.  2,  J.  F.  Woodsides  is 
removed,  and  J.  P.  Sossaman  is  appointed  in 
his  stead.  In  ward  4,  prednct  8,  Charlotte 
township,  J.  W.  Hutchinson  is  removed,  and 
J.  W.  Meacham  is  appointed  in  bis  stead.  In 
Paw  Creek  township,  precinct  No  2,  H.  H. 
Hoover  la  removed,  and  M.  L.  Klstler  appointed 
in  his  stead.  All  the  appointments  made  in  tliis 
order  are  appointments  of  the  parties  named,  to 
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be  mnd  act  u  registrars  of  electioii  for  the  ffeQ 
election  bt  1896,— comitT.  state,  and  national. 
The  sheriff  of  Mecklenburg  conntr  will  serre 
this  order  upon  the  defendants  and  the  parties 
herein  appointed  registrars  immediately  upon 
the  receipt  of  the  same,  and  make  due  return 
to  me  as  to  the  manner  and  time  of  serving  the 
sam*.  The  clerk  of  the  supreme  court  will 
at  once  issue  this  order  to  said  sheriff.  The 
defendants  are  adjudged  to  pay  the  costs  of  this 
proceeding,  to  l>e  taxed  by  the  clerk  of  the  so- 

Sreme  court  of  North  Carolina,    lliis  September 
8,  1888. 


NATIONAL  BANK  OF  CHABIBEBS- 
BUBO  T.  SEAWELL.  (Snpreme  Court  of 
North  Carolina.  Sept  Term,  1897.)  Appeal 
from  superior  court,  Moore  county.  No  opinion. 
Dismissed  pursuant  to  the  seventeenth  rule. 


NEW  HOME  SBWING-MACH.  CO.  T. 
THOMAS.  (Supreme  Court  of  North  Carolina. 
March  22,  ISM.)  Appeal  from  superior  court, 
Monroe  coun13^  W.  Si.  Murchison  for  appel- 
lant. W.  0.  l>ouglBss  and  Seawell  &  Bums, 
for  appellee.  No  opinion.  Dismlaaed  for  failnrs 
to  pnnt  the  recoto. 

NICHOLSON  ▼.  C0MMI8SI0NBBS  OF 
DARE  COUNTT.  (Snpreme  Court  of  North 
Carolhia.  Oct.  11,  1888.)  Anneal  from  supe- 
rior conrt,  Cnrritnek  oonnty;  Norwood,  Jndge. 
Action  hy  Lovey  W.  Nichobon  against  the  com- 
missioners of  Dare  county.  Judgment  for  plain- 
tifL  Defendants  appeal.  Affirmed.  B.  F.  Ayd- 
lett,  for  appellants.    W.  B.  Shaw,  for  appelLaa. 

PER  CURIAM.    AiBrmed. 

FURCHES,  J.  (dissenting).  This  case  is  hers 
for  the  fourth  time.  A  majority  of  the  court 
have  affirmed  the  Judgment  appealed  from  by 
a  "per  curiam"  order.  I  cannot  concur  in  this 
summary  manner  of  disposing  of  this  appeal. 
In  my  opinion,  it  OTermles  all  three  «f  the  for- 
mer (pinions  of  this  conrt,  without  giving  any 
reason  tor  doing  so.  If  these  opinions  are  erro- 
neous and  are  overruled,  the  conrt  should  have 
said  80.  I  do  not  propose  to  discuss  the  case 
in  tills  opinion.  Were  I  to  do  so,  it  would  be 
but  to  repeat  the  arguments  contained  in  the 
opinions  rendered  upon  former  hearings,  and  re- 
ported in  118  N.  a  80.  24  &  B.  728;  119  N.  0. 
20,  26  a  E.  719;  and  121  N.  a  2^.  27  S.  E. 
996. 


NORRIS  T.  WILMINGTON  &  W.  R.  CO. 
(Supreme  Court  of  North  Carolina.  Feb.  23, 
1898.)  Appeal  from  superior  court,  Pitt  county. 
John  L.  Bridgers,  R.  O.  Burton,  and  B.  M. 
Qatling,  for  appellant.  Bond  &  Fleming,  for  ap- 
pellee.   No  opinion.    Judgment  affirmed. 


PARKER  et  al.  v.  ALBERTSON.  (Supreme 
Court  of  North  Carolina.  Sept  Term,  1807.) 
Appeal  from  superior  conrt  DnpUn  connty. 
No  Mtinion.  Dismissed  pnnnant  to  the  seven- 
teentb  rate. 


POLLOCK  ▼.  WADSWORTH.  (Snpreme 
Court  of  North  Carolina.  Sept  Term,  1897.) 
Appeal  from  superior  court  Jones  county.  No 
opinion.  Appeal  dismissed  pursuant  to  the 
thirtieth  rule. 


POPE  et  aL  T.  OOATES  at  aL  (Supreme 
Conrt  of  North  Carolina.  Sept.  Term,  1897.) 
Appeal  from  superior  conrt  Harnett  comity. 
No  opinion.    New  trial  granted. 


SCOTT  et  al.  t.  DUKE  et  aL  (Supreme 
Court  of  North  Carolina.  May  12,  1898.)  Ap- 
peal from  superior  court,  Guilford  county.  H. 
R.  King  and  John  N.  Wilson,  for  appellants. 
Winston  &  Fuller,  for  ai^lleea.  No  opinion. 
Judgment  affirmed. 

Douglas,  J.,  dissenting. 


SHAFFER  V.  BLEDSOE.  (Supreme  Court 
of  North  Carolina.  March  2,  1898^  Appeal 
from  sni>erior  court  Wake  county.  M.  A.  Bled- 
soe, for  appellant  W.  N.  Jones,  for  appellee. 
No  opinion.    Judgment  affirmed. 


SLATER  at  bL  V.  STEWART  et  aL  (Su- 
preme Court  of  North  Carolina.  Oct  26,  1898.) 
Appeal  from  superior  court  Edgecombe  county; 
Brown,  Judge.  Action  by  w.  L.  Slater  and  oth- 
ers against  J.  P.  Stewart  and  others.  From  a 
Judgment  for  plaintiffs,  defendants  appaaL 
Modified  and  affirmed.  H.  O.  Connor,  for  ap- 
pellants.   Jacob  Battle,  for  appellees. 

FUROHE8,  J.  Tb»  facts  governing  this  ease 
are  substantial^  the  same  as  those  in  the  esse 
of  Maboney  v.  Stewart  (at  thia  term)  81  S.  E. 
884.  This  was  admitted  by  connsel  on  the  argu- 
ment here.  This  being  so,  this  case  is  governed 
by  that  case.  Tlierefore  the  Injunction  and  or- 
der appointing  a  receiver  are  continued  as  to 
the  defendant  Stewart,  bnt  are  dissolved  and 
vacated  as  to  the  administrator,  Braswell,  and 
the  administration  of  his  intestate's  estate.  Ttw 
Judgment  appealed  from  will  be  so  modified,  bnt 
the  plaintiffs  wiU  be  taxed  with  the  costs  of  this 
appeaL    Modified  and  affirmed. 


SMITH  v.  MONTAGUE.  (Supreme  Court  of 
North  Carolina.  March  2,  1888.)  Appeal  from 
superior  conrt  Wake  connty.  M.  A.  Bledsoe^ 
for  appellant  Jones  &  Boykin,  for  appellee. 
No  opinion.  Action  dismissed  on  motion  of  de- 
fendant on  the  ground  that  complaint  does  not 
state  a  cause  of  action. 


SORRELL  V.  STINSON  et  aL  OSnnreme 
Court  of  North  Carolina.  March  28,  1896.) 
Appeal  from  sopetior  court,  Moore  coun^. 
Womaek  ft  Hayes,  A.  P.  Qilbert  and  W.  B. 
Murchison,  for  appellants.  Douglass  &  Spen- 
cer and  Black  ft  Adams,  for  appellea.  No  opin- 
ion.   Appeal  dismissed. 


STAOO  V.  EINSTEIN  et  aL  (Snpreme 
Court  of  North  Carolina.  Sept  Term,  1897.) 
Appeal  from  superior  court  Lenoir  county.  No 
opinion.  Dismissed  pursuant  to  the  seventeenth 
rule. 


STATE  T.  AUSTIN.  (Snpreme  Court  of 
North  Carolina.  Dec.  13,  1898.)  Appeal  from 
superior  court  Union  county;  Green,  Judge. 
J.  E.  Austin  was  convicted  of  dime,  and  ap- 
pealed. Error.  Osborne,  Maxwell  &  Keerans, 
for  appellant  Hie  Attorney  General,  for  the 
State. 

PER  CURIAM.  This  case  is  governed  by  the 
foregoing  opinion  (31  S.  E.  731),  and  is  a  part 
of  the  same  transaction;  the  only  difference  be- 
ing that  here  the  landlord  was  obstructed  in 
taking  possession  of  another  basket  of  cotton  by 
the  daughter  of  Henry  Kedah  sitting  down  on 
it  According  to  her  testimony,  the  defendant 
told  her  to  get  up,  and  threatened  to  hit'  her 
with  a  stick  whlcn  he  had  in  his  hand  if  she 
did  not  and  she  jumped  up  and  ran  off.  The 
defendant  denies  threatening  to  strike  her  with 
the  stick.  But  in  any  aspect  of  the  evidence, 
Henry  Kedah  and  his  force  of  hands  were  on 
the  old  man's  land,  without  a  shadow  of  right 
forcibly  teking  possession  of  the  crop  to  which 
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they  had  no  Iei;al  claim,  and  after  being  forbid- 
den the  premises.  The  defendant  nsed  no  more 
force  than  was  reasonably  necessary  to  protect 
his  possession.  The  court  should  have  Instruct- 
ed  the  jury  to  return  a  verdict  Of  not  guilty. 
Error. 


STATE  T.  BUTNER.  (Supreme  Court  of 
North  Carolina.  Sept.  Term,  1897.)  Appeal 
from  superior  court,  Yancey  county.  No  opin- 
ion. Appeal  dismissed  pursuant  to  the  sixteenth 
and  thirtieth  rules. 


STATE  r.  CAIN.  (Supreme  Court  of  North 
Carolina.  Sept.  Term,  1897.)  Appeal  from  su- 
perior court,  Catawba  county.  No  opinion. 
Dismissed  on  motion  of  attorney  general. 


STATE  T.  CASE  et  al.  (Supreme  Court  of 
North  Carolina.  Sept.  Term,  1887.)  Appeal 
from  superior  court,  TransylTania  countr.  No 
opinion.    Judgment  affirmed. 


STATE  T.  COLLINS.  (Supreme  Court  of 
North  Carolina.  Sept.  Term,  1897.)  Appeal 
from  superior  court,  Onslow  county.  No  opin- 
ion. Appeal  dismissed  pursuant  to  the  sizteenth 
and  thirtieth  rulea. 


STATE  V.  DICKSON  et  al.  (Supreme  Court 
of  North  Carolina.  Sept.  Term,  1897.)  Appeal 
from  superior  court,  Burke  county.  No  opinion. 
Appeal  dismissed  on  motion  of  attorney  gen- 
eral 


STATE  T.  HAGAMAN.  (Supreme  CSourt  of 
North  Carolina.  Sept.  Term,  1897.)  Appeal 
from  superior  court  Caldwell  county.  No  opin- 
ion.   New  trial  ordered. 


STATE  T.  HANNA.  (Supreme  Court  of 
North  Carolina.  March  16,  18»a)  Appeal 
from  superior  court.  New  Hanover  county. 
John  D.  Bellamy,  for  appellant.  Zeb.  V.  Wal- 
ser,  Atty.  Gen.,  and  Brown  Shepherd,  for  the 
State.     No  opinion.     Dismissed. 


STATE  T.  PEGBAM.  (Supreme  Court  of 
North  Carolina.  Feb.  15,  1898.)  Appeal  from 
superior  court,  Warren  county.  Cook  &  Green, 
for  appellant.  Zeb.  V.  Walser,  Atty.  Gen.,  for 
the  State.  No  opinion.  Appeal  dismissed  by 
consent. 


STATE  T.  POTSELL.  (Supreme  Court  of 
North  Carolina.  April  26,  189S.)  Appeal  from 
superior  court,  Buncombe  county.  2!eb.  V. 
Walser,  Atty.  Gien.,  for  the  State.  H.  B.  Ste- 
vens, for  appellant.  No  opinion.  Appeal  dis- 
missed under  ruling  in  State  T.  Ray,  122  N.  C. 
1097,  29  S.  E.  61. 


STATE  V.  RUMBOUGH.  (Supreme  Court 
of  North  Carolina.  April  26,  1898.)  i^peal 
from  superior  court,  Madison  county.  E.  C. 
Smith,  for  appellant.  Zeb.  V.  Walser,  Atty. 
Gen.,  and  J.  M.  Gudger,  for  appellee.  No  opin- 
ion. Appeal  dismissed  under  ruling  in  State  t. 
Ray,  122  N,  C  1097,  29  S.  E.  61. 


STATE  ▼.  SCRONCE.  (Supreme  Court  of 
North  Carolina.  Sept.  Term,  1897.)  Appeal 
from  superior  court,  Lincoln  county.  No  opin- 
ion.   Judgment  affirmed. 


STATE  ex  rel.  WRAT  t.  DAVIS  SBWIN<J- 
MACH.  CO.  (Supreme  Court  of  North  Caro- 
lina. Sept.  Term,  1897.)  Appeal  from  superior 
court,  Rockingham  county.  No  opinion.  Judg- 
ment reversed. 


SURRATT  T.  BADGETT.     (No.  303.)     (So- 

5reme  Court  of  North  Carolina.     Sept  Term, 
897.)     Appeal  from  superior  court,  Davidsoii 
county.     No  opinion.    Judgment  affirmed. 

SUBRATT  T.  BADGETT.    (No.  304.)  '  (8n- 

?reme  Court  of  North  Carolina.     Sept  Term. 
897.)     Appeal  from  superior  court  Davidson 
oouut7.    No  opinion.    Judgment  afflrmed. 

TABOR  T.  CLARK.  (Supreme  Coart  of 
North  Carolina.  Sept  Term,  1897.)  Appeal 
from  superior  conrt,  Swain  county.  No  opin- 
ion. Appeal  dinnissed  pursuant  to  the  seven- 
teenth rule. 


TBTTTER  t.  HEATH  et  aL  (Supreme  Oontt 
of  North  Carolina.  March  2S,  18^.)  Appeal 
from  superior  court,  Stanly  county.  J.  M. 
Brown,  for  appellant.  S.  J.  Pemberton  and  T. 
J.  Jerome,  for  appellees.  No  opinion.  Judg- 
ment affirmed. 


WAGNER  T.  HERBIN.  (Supreme  Coart  of 
North  Carolina.  March  24,  1888.)  Appeal  from 
superior  court,  Guilford  county.  John  A.  Bai^ 
ringer,  for  appellant.  L.  M.  Scott  for  awellee. 
No  opinion.     Judgment  affirmed. 


WHITEHUBST  t.  BAST  CAROLINA 
LAND  &  RAILWAY  CO,  (Supreme  Court  of 
North  Carolina.  Sept.  Term,  1897.)  Appeal 
from  superior  conrt,  Craven  county.  No  opin- 
ion.   Dismissed  by  consent  of  appellant 


WHITNEY  GLASS  WORKS  T.  SNEED. 
(Supreme  Court  of  North  Carolina.  March  9. 
1898.)  Appeal  from  superior  court  Durham 
county.  Graham,  Green  &  Graham,  for  appel- 
lee. No  opinion.  Dismissed  pursuant  to  tiia 
seventeenth  rule. 


WILSON  V.  FARMERS*  &  TRADERS' 
NAT.  BANK  et  al.  (Supreme  Court  of  North 
Carolina.  Feb.  22,  1898.)  Appeal  from  su- 
perior court,  Pitt  county.  Harding  &  Harding, 
for  appellants.    No  opinion.    Affirmed. 


YARBOROUGH  et  al.  v.  MILLS  et  aL  (Bn- 
preme  Court  of  North  Carolina.  Sept  Term, 
1897.)  Appeal  from  superior  court  Moore  coun- 
ty.   No  opinion.    Afflrmed. 


STATE  ex  rel.  ROGERS  et  aL  t.  ELLIOT 
et  aL,  Board  of  (Jom'rs.  (Supreme  Court  of 
South  Carolina.  Jan.  4,  1899.)  Mandamus  on 
relation  of  L.  B.  Rogers  and  another  against 
B.  F.  Elliot  and  others  as  board  of  commission- 
ers of  election  for  Marion  county.  Heard  on 
return  to  writ.  Dismissed.  T.  W.  Bonchier. 
J.  H.  Hudson,  and  Knox  Livingston,  for  inter- 
veners. Geo.  G.  Thompson,  for  relators.  W.  J. 
Montgomery,  J.  W.  .Johnson,  H.  Woods,  and 
R.  W.  Shand,  for  respondents. 

McIVER,  C.  J.  It  having  been  stated  in  the 
return  filed  by  the  respondents  in  this  case  that 
an  election  on  the  question  of  forming  the  P|ro- 
posed  new  county  of  Pee  Dee  out  of  a  portion 
of  Marion  county  was  held  on  January  12, 
1897,  and  that  tlie  result  of  such  election  was 
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tabolated  and  certified  by  tha  commlaBioneia  of 
election  for  Marion  county  to  the  secretary  of 
•tate,  and  by  anch  officer  waa  transmitted  to 
the  general  assembly  In  1897,  and  that  the  re- 
sult of  the  election  so  tabulated,  certified,  and 
transmitted  showed  that  at  such  election  the  pro- 
posed new  county  did  not  receive  a  two-thirds 
afflrmadye  vote;  and  these  facts  being  now  ad- 
mitted by  the  relators  to  be  true;  and  the  con- 
stitutional court,  composed  of  all  the  justices  of 
the  supreme  court  and  seven  of  the  circuit 
judges,  in  the  case  of  Segars  v.  Parrott,  hav- 
mg  held,  by  the  opinion  of  a  majority  of  said 
court,  filed  December  3,  189S  (31  S.  E.  677), 
that,  in  determining  the  result  of  an  election  on 
the  question  of  forming  a  new  county,  the  gen- 
eral assembly  has  no  Judicial  powers,  nor  la 
Invested  with  any  power  to  determine  the  result 
of  such  aa  election,  and  "has  no  right  either  to 
set  aside  or  disregard  such  return,"  to  wit,  the 
return  by  the  commissioners  of  election  for  the 
old  coonty  In  which  such  election  was  held,— it 
is,  by  the  consent  of  all  the  counsel  in  this  case, 
ordered  that  the  said  return  of  respondents  be 
snataiaed,  and  the  proceedings  dismissed,  upon 


the  aforesaid  legal  ground,  but  without  refer- 
ence to  any  questions  of  fact  raised  In  said  peti- 
tion and  return,  save  aa  hereinbefore  stated. 


FRANKLIN  COTJNTT  et  al.  v.  SAUN- 
DERS. (Supreme  Court  of  Appeals  of  Vir- 
ginia. Sept.  US,  1898.)  Appeal  from  circuit 
court,  Franklin  county.  Ejectment  by  Frank- 
lin county  and  others  against  E.  W.  Saunders. 
There  waa  a  judgment  for  defendant  and  plain- 
tiffs appeal  Reversed.  L.  W.  Anderson,  for 
appellants.    E.  W.  Saunders,  for  appellee. 

BUCHANAN,  J.  This  case  was  heard  in 
this  court  with  the  case  of  Franklin  Co.  v. 
Gills,  81  S.  E.  607.  The  question  involved  in 
each  case  is  the  same,  and  was  decided  in  the 
circuit  court  in  the  same  way.  For  reasons  stat- 
ed in  writing  and  filed  with  the  record  in  that 
case,  the  Judgment  of  the  circuit  court  was  re- 
versed. For  like  reasons  the  Judgment  in  this 
case  must  be  reversed,  the  verdict  of  the  jury 
set  aside,  and  the  cause  remanded  for  a  new 
trial. 

CARDWBLL,  J.,  did  not  slL 
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